e

;D | é / N ST St
,<.‘_‘,,/ ,\g"‘" b //‘/II" / //Z/ (;‘1) &i_[?]/ff/ {(7
p Vi »7 }// L // portgen E2TL7

LOS ANGELES COUNTY
_LAW LIBRARY

/

¢
!

L

LIBRARY=W

¢ 2

@ A s
. i I v o, i/ e Y

K

v



i van

480825 | -
- 0CT 26 1978 \.

Scannec 1 by LI BRARYY

Vv



O 00 =3 O Ut = W DD e

R T T T T T T S S Gy G U G
o S BTG O T NG S G o SR 7 S o' SN TR N S+ S SO OC S SC N S =

NN 7280
ALY MONDAY, AUGUST 12, 1912; 10 o'clock A.M,
Defendant in court with counsel.
TEE COURT. Call the jurors.
(Jury polled; all present.)
THE COURT. Mr. Rogers and Mr. Appel ére not here. Shall we
wait a few minutes for them?
MR. DARROW. 1 don't think it is fair to Mr. Ford to wait.
THE COURT. All right; you may proceed, M. Ford.
ARGUMENT BY W, J. FORD, on behalf of People

May it please the court and gentlemen of the
jury: Judges ought to remember that their office. is
jus discere and not jus dare; to interpret law, not to make
law or give law. Judges ought to be more learned than
witty, more reverend than plausible, more advised than
confiden;. Avove all things, integrity is their portion
and proper virtue. Avove all things, integrity is their
portion and proper virtue.

These noble sentiments were penned by one of the
rnogt brilliant minds of modern times. Francis Bacon,
torn in the age of Queen Elizabeth, living during the age
of her successor, King James, living in the age of great
achievement and noble adventure, in the age of Raleigh and
of Smith, in'tgg age of Shakespeare and the great
dramatists. cgyélizabethan era, torn in an era of
brilliant ﬁinds, was ﬁhe most brilliant mind of &ll. As B

student at the University of Cambridge in England, atygg\,,n
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early age of 15, he perceived that the entire system of
scientific inquiry and philosophic discussion was based
upon erroneous principles. He formulated a plan of
inVestigation of the natural phenomena of this world which
has changed the whole course of modern European thought.
Great as a philoaobher, great as ascientist, great as a
statesman, he was equally great as a lawyer and a jurist.
The contemporary of Sir FEdward Coke, whose decisions today
are scanned with reverence by modern lawyers. the decisiom
of Francis Bacon stand forth as models of kngwledge of
legal principles and lucidity of expression. Through his
great legal attainments, he rose from a position of com-
parative obscurity to the proudest place in England's
judiciarye He became tle Chancellor of the British
Empire, the highest office émong the judiciary of England.
That he fully appreciated the grave responsibilities of
that important position is illustrated by the sentimentﬁ
which he expressed in this essay on Judicature. And con-
cerning judges, he said, "Above all things, integrity is
their portion and proper viftue;“

And yet Lord Bacon, with his brilliant mind,
his noble sentiments, plead guilty to the crime of receiving
bribtes tefore the bar of the House of Lordignd was deprived
of his office. When first accused of receiving money from
litigants, like the ddfendant in this case, when he told

wr. BiddingeryThe bolder you do it, the better," like hhﬂL
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he came forward before the bar of the Fouse of Lords and
openly and boldly admitted those things which he thought
ke could plausibly explain away. But at length he was
forced to admit that he was guilty of the charge, amd he
was deprived of his offices. History is filled with the
examples of men like Ffancis Bacon, men whose minds are
brilliant, whose sentiments are noble, but whose practicés

are ignoble.

'l
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Nineteen centuries ago a member of Pilate's Court for-

v
™

sook the pomps and vanities of a worldly 1ffe to follow
the fértunes of the humble Nazarine, and to join the com-
rany of déspised Galileans. £o great was his integrity,

so great %as his honesty, that Christ made him the treas-
urer of that little band. So great vas his 3Qarity- 5}

that when Mary annointed the feet of her Bod, he could

! g8 i - i ;‘LL
to bg,ﬂarzantedw”>£4*5uf¢ef/éQ&

not see the Gxtravagancgk/éﬁa he said "Why should not this
oil have been sold and the money given to the poor?" Tot-
withstanding his great reputation for truth, notwithstand-
ing his grea£ reputation for honesty, notwithstanding his
great reputation for integrity, his apryarent love of
charity and disdain for the things of this world, he sold
his God for thirty pieces of silver. |
At the outbreak of the revolutionary war a young captain
ar Norwich :
of militia left his homeﬂghd joined Vashington's army at
Cambrfdge. ve had a brilliant mind. pe planed the inva-
sion of Canadea, pe planned the zttacks on Crowvn Point. - EHe
pianned these things, and yet sectional jealousy compelled
him to give way to others. TNotwithstanding, noble and un-
selfish, he followed those thers in.the things which he
had p&aﬁned eand did his dﬁty. He was considered one of
the bravest soldiers in the American army. Time after
time his valor had saved the day in the most vigorous
struggles of the reveolutionary war. It was his valor, [‘

it vas his courage, that saved the day for the Americans
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at the first battle of Saritoga. And yet the jealousy of
others compelled him, time after time, to give way to
those of inferior attainmentse. Vhile he vas placed in
command of the station at Philadelphia, he wvas unjustly ac-
cused of many crimes. The court martial which sat upon
the inﬁestigation of those crimes found that he was inno-

cent, FHis énemies forced a reconsideration of the charges,

Ur

and he was at length found guilty of several penial offense:
and the noble Vashington was reluctantly compelled by
sentence of that court :martidl to reprimand him.

While in command at West Point, papers were discovered
on the person of Major Andre which proved him guilty of

and notwithstanding
treasony , ¥he great reputation for truth, for honesty and

to duty, the name of Benedict Arnold has become synonymous
over the vhole civilized world with treachery and treasone.
History is filled with examples of men of noble char-
acter, apmrently of great reputation, yet those men have
committed crimes, The court will instruct you in this
case that you have a right to take into consideration the
previous good reputation Qf this defendant -- and it is
just tmt you should do so. PRBut remember that previous
good rebutation is no guaranty against the commission of
an offense, One of the witnesses iﬁ this case haswell
expressed it, this ran, Lorimer's seat rate, _ JS

Billy Mason, one of the numerous polltlklans who have t
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tified in this case, and he said --
MR DARROW: I want to take exception to that statement.
He wasn't Loriner:s seat mate.
MR FORD: Not important. What he said was this, that
reputation is what men say about you, not vwhat they think
a.bopt you. Characi:er is what God Almight’\alone knows about

you. Remember that, gentlemen, when you come to take up

that phase of the case.

|
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What is the chief aim of all civilized govern-
ment? The preamble of the most admirable of human docu-
ments, the constitution of the United States, starts off
with these words, "We the people of the United States in
order to form a more perfect union, esfablish justice,
insure domestic trénquility." The very first objecﬁi
for which the constitution of the United States was framed,
the fery first objec%sfor which the Ulnion was formed were
to establish justice and insure domestic tranquility.

Our own state constitution, in the very first section says,
"All men are by nature free and independent and have certain
inalienable rights, which are those of enjoying and defend-
ing life and liberty, acquiring, . possessing and pro-
tecting property, and pursuirg and obtaining safety and
happiness; "'the secondfprovisién of our state constitu-
tion is as follows: "Government is instituted for the pio-
tection and security and benéfit of ‘the people." The ’
chief end and aim of all civilized governments is to
naintain the just relations which should exist between

the individuals of a commonwealth.

Judas lscariot sold hie God; yet Christian
theologians believe that his act was necessary in order
that the Scriptures might be fulfilled. They believe
that Christ knew of this treason and could have guarded
against it had he so desired. Benedict Arnold would h[fe

sutstituted for government of the people by the people,'
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government by foreign power. Undesirable as that
foreign government might be, yet, after all, it would tave
served the most important énd of government. 1t would
have maintained the relations between the individuals of
the commonwealth. 1t would have é%?pensed justice
man and man. ‘

The act of this defendant in this case, the
act: of the jury briber, is worse than all of these, for}
it strikes the very foundation of all government. For

without courts of justice to maintain the relations

between the individuals of a commonwealth, there is no

" government, and we hight as well, gentlemen of the juwry,

revert at once to a state of anarchy and let the strongest
prevail. |
[ Now, gentlemen, the evidence in this case
shows that when Vlrn Biddihger arrested J, B. McNamara at
Detroit{iggey were on their way from Detrcit to Chicago,
that Brice attempted to bribe the officers who had him in
cuetody « Upon their refusal to accept that bribe, he
explained, "1f you don't take it, Clarence Darrow will pget
it.® What he meant was, if you donft give me my liberty,
Clarence Darrow will procure it for me. The defendant
gsays he did not know of the existence of J B McNamara at
that time; hg did not know that te would ever becone an

attorney in the case of People vs. J B McNamara. On that

matter--

pARY '™




e e £,

T T T PN S N

S R e R R R

W 0 N O U i W DN

oY D DN DN DD ket e e b et e et e ek e
amﬁwwwocooo-qo:mphww»—ao

7288
MR . APPEL. Your Honor, whatever McNamara may have said
to Mr. Biddinger before Mr. Darrow became attorney in the
case, or before showing that it was spoken by lire Darrow--
that was all objected to in the evidence on the ground
that it was inadmissible.
THE COURT « What is your objection? |
¥R, APPEL. We now, in order to keep up that proposition,
we object to having this jury consider that statement or
to have it argued to the jury. We would ask your Honor
to instruct this jury not to consider it. We are erjtitled,
your Honor, to correct any error committed by this court
up to the time that this jury may take this case into
their jury room for deliberation.
THE COURT. The objection and the assignment of errar
will be noted..:
MR . DAFRROK . May 1 just add one word here, that that evidenc
was admitted solely to show that Biddinger was a competém
witness, nothing else, and it should not be used for any-
thing else.
MR . FREDFRICKSe 1f you will just listern to the argument,
you will see the applicaticn of ite. |
THE COURT. The objectionAand the assignrent of error are

noted. Proceed, Nr. Ford.

1
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¥R FOKD: Darrow says tlat he didn't know of the existence
of J. B, ¥cNamara. Dlarrow says that he didn't know that
he w0u1d ever ﬁecome an attorney in this case. And perhaps
those statements on the part of this defendant are true.

But Brice knew Darrow. RBrice knew tlat Darrow had been

for years and year:?:ttorney for labor in all its struggles,
both criminal and civil. Erice knew Darrow, and the
exdlamation vwas perfectly natural upon his part.

The law provides, gentlemen, that it is the dtty of an

attorney to defend a man accused of crime. The law pro-

viges that it is the attorney's privilege to see timt his

client, even though his client is guilty, is not convicted
excepﬁ upon legél evidence, and in accordance with the
extablished rules of law.: But, to the disgrace of our civi,
azation, many criminal lawyers have enlarged this privilege.
They have extended it into anc<mxcuse for éommitting all
sorts of chicanery and fraud. He hzas used it as an excuse
for subornation of perjury on the part of witnesses, for

the bribery of judgés? and juriese They have taught by
their acts,-by their conduct, bty their preaching to the
criminal classes of this country, that there is no such
thing as crime, as the word is generally understood. They
have taught the criminal clesses of these United States

that ther%ars no courts of justice; that courts of justice ~
are merely instituted by society as an instrument for making

reprisals upon them; that there is varfare between socie
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and them; that the beligerent rights on both sides are
eqﬁal; and tmt they have the right to do anything nec-
essary to defeat and obstruct justice; that there is no
difference between the peopk in jail and those out of jeil,
except this, tmt if you are in jail, it is better if you
have z smart lawyer like Clarence Darrowe The éonduct

of these men, their success in accomplishing their pur-
poses, their use of such tactics --

MR APPHEL: Vait a minute - - wait a minute -- wait a minute.
IR FORD: I w;ill stipulete that erery remark I make may be
decmed exceiated to.

¥R APPFL: You don't need to stipulate anything; e ob-
ject to his tedling this jury what some lawyers have taught,
or other people have szid; and we object to the‘statement
that other pegple have used svch means.

THE COQURT: The objection and assignmeﬁ,t of error will ke
noted.

MR APPEL: Ve ask your EHonor to instruct the jury that

they should not consider any statements of tmmt kind, which
are not supported vy thé eridence.

THE COURT: The court will instruct the jury --

IR APTEL: Ve shall ohject évery time he does that.

THE COURT: The jury is instructed that counsel for the de-
fense has made an objection that you have heard, and assigns

the same as error., It has been noted. Now, the jury is,
instructed and admonished tmt if counsel for the People\_

scanned by LIBRARY




© 00 =3 O Ut x W NN

c:ow;p—wmr—tocoooqc:olgaoawmo

7291
go beyond the evidence or beyond a rational discussion of
the evidence, it is your duty to disregard such state-
ment and give it no consideration. It is perfectly within
the province of the jury to determihe what has been testi-
fied to, 2nd what is a rétional deduction from that testi-
meny. At any time the jury wents the testimony read, they
may have it.

IR FORD: It is your duty, gentlemen of the jury, to use
your common s ense and apply it to this'evidence, and if I
fzil to do it, disregard my statements. |

The unfortunate Brice, the poors deluded EBrice, vhen
he placed that bvomb of dynamite tlet hurled twenty un-
suspecting souls into eternity, knew that if he wvere caughy,
that he could get a smart lawyer, like Clarence Tarrow, and
he believed that Darrow could free him; and when he vas ar-
rested and being cafried from Detroit to Chicago, he said

"If you don't take this money Darrow will get it." Vhat

difference did it pake whether Darrow realized --

MR APPEL: Veait a minute.

IR FORD: I ‘cantt be interfupted this vay. I have been
interrupted ail along., i

THE COURT: lMake your stétém;nt iithé exception.

"R APPEL: I object to timt statement to the jury and as-

sign it &s error. It vas error to have the testimony ad-

mitted, and it is further error to argue it to the jury,t
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and ve &sk the court now to instruct the jury to disre-
gard that evidence and not to pemit counsel to argue it.
THE COURI': The exception and objection have been notede.
The cpur’; declines to instruct the jury upon tkat‘matter.
IR APPEL: Ve except to the court not instructing the jury
as rvequested by the defendant, and we assign that as abso-
lute error.

THE COURT: The assignment will be noted. Proceed, lr
Ford.

R FORD: 1t was the exgmple of men like Darrow that caused
the poor deluded wretch, J. E. McNamara, to . - believe
fthat_ pe qould commi’tn:ilgrimes he did with safety to himself.
MR APPIL: Your Honor, we protest against any such state-
ment as that, or the insinuation or intimation tha t Darrow
had anything to do, or in any way instructed anyone or in-

structed J. T« McNamara to commit a crime, there heing no

_foundation here for any statement of that charzcter.

THE COURT: The assignment will be noted. Proceed, Mr
FOrd..

R Aﬁ’FL: We ask the cogrt to instruct the jury to dis-
regard that statement. _
THE COURT: The court declines to make any asuch instruction.
IR AfPEL: V'e take exception.

MR TORD Picturein youf mind, if you can, gentlemen of the

jury, if you can, the agonized faces of the mothers and }
wives and children, as they stood at the fire-lines on L
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that fateful October morning, vatching that firey furnace
at Pirst and Broadway, hoping against hope that their

loved ones might be saved from the awful fate that seemed
insurmountable at that timedicture,if you can,‘those poor
'creatures, hoping zgainst hope, fhat et leést the bodies of
their loved ones might be recovered for identification and
for burial.Pictugeif you can, the poor fatherr of a family,
caught like & rat in a trap, praying upon his scortched
knees for the safety of his little children who would be
deprived of a father's care during the years they needed
his guidance the most. Ah, well. for that poor doomed
wretch, that he could not 1ift the curtain from the future
and look dovn the vale of future yeafs and see tlmt the

man who had poisoned the mind of poor Erice, would 2lso
some day poison the mind of his own little babbling boy,
and thatsame 1little, pretty, babbling boy vwould be

led into a life of crime and would some day dangle from

the gallows because, forsooth, someone had taught, there

is no such thing as crime, as the woni” is generally
understoods, Well, for that father, that he could not

see his little iﬁnocent baby daughter, lured into a life

of infamy and shaﬁe vy someﬁretch vho telieved thmt there
is no such.thing as crime. Ah, well and truly mey these
little helpless children, stretch forth their hands to

this defendant and say, "Give, oh, give us back our murder- |
ed father." Ah, well and truly may the widowed mother L
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1y

turn to this defendant and say, "Give me back my boy'. "

TR TARROW: Is it the ruling of this court that counsel may

say anything?
' _ MR. DARROW-

THE COUR': No, it is not. /\Y.here is there any foundation

for that zargument? |

R APPYL: Let us be calm about this., ‘here is there any

foundation, any scintilla of evidence here, that Tarrow

was responsible for the killing of those human teings at

the Tinmes? Who szaid so? \

THE COURT: . Do fyfou wish to assign it as error?

KR APPFL: Ve ask again, that counsel e admonished that he

must not argue that Clarence Darrow had anything to do with

this killing or this explosion at the Times., There is no

evidence, and we ask your Honor to not pemit counsel to

argue trat unless, your Honor -- I am willing to do tmt --

unless your Eonor will stretch the time for the defense, and

unless e mey he permitted to anévfer.

R TORD: You are stretching it now -- taking a thing that

don't belong to youe. |

THE COURT: The court will instkruct the jury now. The

court will give the instruction heretofore given, that if

counsel for the People, should go beyond the evidence or

beyond s rational discussion of the evidence, it is your

duty to disregard it. Eut the court further instructs

you that it is perfectly within the province of the jury to
determine what vas testified to, and the rational conclunl.i.on
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to be drawn therefrom. Proceed with the argument, Mr Ford.

R TORD: Mr Darrow has testified on thestand here that

for many years he has been engssged in the most important caess

v

involving labor, koth civil and criminal. wpe testified
that as soon as the McNamara Brothers were arrested, he was
importuned by the leaders ofyla.'l_oor to take this case. UHe
szid he was getting o0ld and he intended to retire from the
practice of law; that he thougzht a ﬁounge"r‘”man ought to be
chosen fo1: this duty.; He said he realized that it was a
hard figh’ﬁ.‘f He said that veryécidh after he went into the
case he realized! that thesedefendants we're gﬁilfy.

TR DARROT: Thex;e is no such evidence, Mr Ford. I take ex-
ception to tat remark. » |
TEE COURT: The exception will be noted, and the jury will
bear in mind the admonition which the court ha«a given.

If any of the jurors want part of the evidence read, it may
be read. |

MR FOED: He realized, gentlemen, ahbove all things that a
long and aperently successful life in his profession, suc-
cessful reputation in his profession, would be jeopardized
by the los$s of this case. Be s2id that it was the last
case that he would ever undertake. He realized that its los
would destroy the reputation which he had bhuilt up. He

felt that he must win the case. Franklin says that in all
his conversations with Tarrow, Parrow had frequently szid

that he must win this case. L
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It is not necessary tlmt we prove z motive for bribery. It
is not necessary that a2 motive be proved for any crime.
That is no part of the crime itself. The question he-
fore you is whether the crime vas committed. You can con-
sider the exdstence of a motive merely for the purpose ofb
indicating the probahility tmt the d efendant cormitted
crime. If there were any doubt in this case, and you
needed a motive to confirm your opinion that thedefend-

ant committed the of fense of which he stands accused, you
have here the most powerful motive, the motive of preserv-
ing & reputati'on built up by a life-time struggle for the
cause of labore Mr Darrow knew shortlyafter his employ-
ment that these defendants had been indicted by the

g rand jury'. There is an exhibit in this case, indictment
F0.6939, upon vhich appears the names of the witnesses

who had testified before that grand j’ury, and among those
names is the nsme of Or’t“'ie E, I’Tcﬁanigb.lz. The defendant,

e

as counsel for the McNamaras, received a

¢

timony vhich was given by those witnesses before the grand

copy of that tes-

Jury, znd in tmt testimony is the t estimony of Ortie

E. McManigal., You remember that Mr Darrow upbn the stand
quibhled over the question of whether it was possible :f‘or‘
George Eehm to change the teStimons;’ ‘o:f.' Ortie F. Mclanigal.
He sdad he didn't know that Ortie E., Mc*anigal ever testified
anywhere, If he did not remember that Ortie E. MclManizal

testified before the grand jury, if he did not remember
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that he had received a copy of timt testimony, he did know
that Ortie MclManigad had confessed, tmt Ortie McManigal vas
to be a2 witness in the trial of the case zgainst J. E.
McNamara. He did know that Ortie *cManigal was telling the
truth, because he did know timt his clients were guilty.

And what did he do? You, gentlemen of the jury, may have
wondered what a creat deal of thé evidence in thisc ase
had had to do with the evgdts of the 2¢th dy of November,
1911, It has this to do with it -~ hefore you can fully
understaznd the occurrences of the 25th of November, you must
know the nature of this case. You must know the relation
of the defendant to it. You must know the thinzs which
thedefendant knew at that time, in order that you may
truly and really appreciate the circumstences of that day.
You must know vhether or not the defendant, previous to
that time, had been engaged in é?séheme or system of crimi-
nal action, of which incidents of the 28th of ‘November were
but a part.

Fow, Qhat was thevery first thing that thisdefendant

did? How, knowing that Ortie E. ¥McManigal was the main

2
witnegs for the prosecution, knowing that they relied upon
clanigalts testimony, knowinz that McManigal's testimony
ve.s true, he first got Mrs Emma McManigal, Ortie's wife,
end brought her to California. Tor what purpose? To
impeach the testimony 6f Ortie TcManigal, if necessary;

to win Ortie over to thedefense, if necessary. And theze
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is no other answer. Xnowing that tkis man ves telling the

.

trnth, he was endeavoring to frustrate and defeat justice,
and prevent his clients from beinz punished, not by taking
exception to the competenfy of their testimony in court,
Not by the means which the law permitted, but to do it by
stretching the truth, by stretchiny the privilege which the
law cave him into an etcuse for committing crime, for
bringing Mrs MclManiggl to California for the purpose of
influencing Ortie cManigal towitbhold true testimonjz or to
zive false testimony, or to impesch his testimony, which
ne could not have doné in any other manner excent by giv-
ing false testimony -- all of which are crimes. Vhat
other purpose or motive was there inbringing Mrs iclfanigal
here? Any view youlanke of it, he expected to have a crime
committed by her, and he was responsible for her acts.

Now, he says tmt George Eehm was a hired nurse, sort of
& dry nurse for Mrs Mclanigal and her two children. Teorge

Eehm vas hired, sccording to his own story, in order that

2
'Ts I'clanigal might more successfully and more effectually
be able todevote her time to the cause for which e had

been brought. If the defendant's own story ith regard to

George Eehm is true, he brouzht George Behm here as acces-

]

sory to the crime of Iirs liclfanigal. But he brought George

Eehm here for other purposese If Georze Eehm's purpose

in being here was merely the innocent purpose of lookinz ef-
ter the children, if George Eemm did not do or did not
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hear or did not see anything which could ke of value to
the prosecution, tnen why, when George Eehm vas subpoenaed

before the grand jury for the first time, vhy was he

e

nstructed to refuse to answer questions? They knew tmt
Ortie lclfanizal was sane. They Imew that Ortie Icllanizalss
story was truee. If Géorge Eenm's presence vas merely

that of a nurse, vhat could there te in his knowledge that
should induce them to-ant to prevent him from testifying
before the grand jury?Thevery - gquestions asked of Ceorhe
Eehm before .the grand jurywere questions concerning Mr
Belm's efforts to have Ortie lclfanigal change his testi-
mony. Those were the very first mmestions asked. You

have the contempt proceedings before you in which those
aquestions appear, the questions that were asked before the
first grand jury; end those are the questions that Eehm was
instructed to refuse to answer.fhne first time he was in-
structed to answer all guestions until these defendants
might look into those questions and see what they were, see
what the prosecution was driving ate. If the;e vas any at-
tempt on the paft of Ceorge Beim to intimidate or to influen
Ortie *c¥anigal, the People had a right to bring George
Behm wefore the grand jury, &nd they had a right to have
him answer those questions. Any.attempt to induce George
Behm to withhold that informztion from the prosecution

wes committing a crime.

The prosecution of a criminal is not a var hetween

scanned by LIBRARY




© 00 =9 & Ot s W DD

7300

the criminal and the prosecution. It is not one in

.

which the beligerent rights are equal.  on hoth sidese.
It is one in hich the %eoplezare entitled to know 211 the
facts in the case. And if anybody is cttempting to keep
out theizcis, the officers of the prosecution would e false
to their oath and false to tneir duty if they did not at-
tempt to prevent such a thing from beinz carried out; and
they had z right to auestion George Behm, and if George
Behm had been guilty 4 nothing excenting as a nurse, there
would have been no one to instruct him to refuse to tes-
tify. The defendant admits that he instructed him to re-
fuse to answer -- that is admitted -- and the evridence shows
that he vas interrogzated in that seme matter, in regard to
the scheme of bribery in the case of %eople versus J. Lo
TcHamara.

“hat happened after the contempt proceedings came on.
They came into court, and George Behm was instructed to
20 back before the grand jury and answer those gquestionse.
The court held the prosecution had a right to ask them.
They went back again thesecond time;with ¥r Eehm, after
r Behm had been instructed to answer every gne of those

an

cuestions, tney wentthere the second timeé\indefiance of
the court's order, and according to tneiriown story, in-

structed him to refuse to answer on the ground that taer

did not concern the case.
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They admit

that. They say he was not able to remenber the words
that were material, relevant and competent, and the only
words that he could remember were that it did not con-
cern the case, and so he was instructed to go there and say
it did not concern fhe case. Darrow says that Behm was
never instructed to give false answers to any questions.
Do you bhelieve tha? poor, faithful Behm would have violat+
ed the order éiveﬁ?to him by ilre Darfow if he was a man of
Weakhentalityz If te was a man who could not understand
why did they tamper with him at all? You saw re pDarrow
handling ir« Behm in this court rocm, and if there was ever
an index to a man's character; i%"was given here in court
when this defendant with his years of training, with his
brilliant mind, with his magni}icent personality, toying
with poor Behm énthg stand like a rat in a trap. You saw
that poor fellow upon the étand. No wonder Behm should
exclaim, "My God, this man haé>éo% me into ar awful hole."
Trose were the words that came from him. And he told the
truth when he said: "My God, thie man has got me into an
awful Lole." And he did.

There is only one conclusion that you can draw
from the relations between Darrow and Behm, and Parrow and
Mrs. McManigal, and that is at the very beginning Le insti-
tutéd a sc?eme and system of criminzl action, and his

offenses indicate the existence of that scheme, and theL'
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object of that scheme of criminal action was to prevent
the due administration of the law. 1t was not in accordance
with his legal rights as a lawyer, but was in accordance
with the practice which has become such a disgrace to our
civilization that it should not be tolerated, and shall not
be tolerated. |

Let us again turn to Biddinger. You know that
¥re Biddinger was present at the arrest of J. B. McNamarz;
you know that he téok from the person of il McNamara
certain keysjy you know that those keys fitted vaults and
receptacles and rooms where dynamitg‘was stored; you know
that was an important bif of evidence. You know from your'
own common sense that it waswnecesséry to use Mr. Biddinger
as a witness in tﬁe case against J. B. McNamara. You have
heard him testify on the stand as to the attempts to bribe
him made by J. B. McNamara, and of the admissions of
guilt which were made by J. B. McNamara. You know of the
arrest of J. J. McNamara, and that he had taken from the
perscon of J. J. McNamara‘certain keys whick fitted the
same vault as the keys that were taken from the person of
J« B. NcNamara. You know that he had fo testify as a wit-
ness. You know that he was in the enmploy of the Burhs.
operatives who at that time were working for the State of
California and the people of Los Angeles County. What
does the defendant say in regard to that matter? Fe says:

Yes, 1 tried to get information from Mr. Biddinger. Did he
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not know that if Biddinger accepted his employment that
Biddinger 's testimony would naturally be colored in his
favor? Did he not, as a man of common sense, know, that
when he tampered with Biddinger in the slightest degree
that it could not fail to have the effect of influencinrg
Biddinger's testimohy, even if he never requested Biddinger
not to be too hard on the boys, as Biddinger testifies he
did. He knew that as a man of common sense. But he bfings
another proposition to you, gentlemen, right there, a pro-
position that 1 never before heard advanced in a court of
law, and that is that the defendant has a right to spy
out the secrets of the prosecution  because, forsooth, the
prosgecution has put spies inthe ranks of the criminal
classes. For years and years it has been necessary for
the authorities in ferreting out crime to employ stool
pigeons, to send detectives right into the ranks of the
criminal classes, in order that they might find out what the
intended to do, to frustrate their crimes before they were
committed, ox to punish them after they were committed.

The object of that system of spies is what? The object

is to insure the enforcement of the 1aﬁ. 1t has been the
custom frequently, it is abSolutely necessary that some

of the real band of conspirators be enticed away from their
allegience and rade to turn state's evidence, that some
degree of leniency or clemency be extended to them, that

sore hopes be given to them in order to cause them to turn

\

state's evidence, or to give information to thg anthori-
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ties as to what their comrades in crime are doing. That
is net a nice thing, to employ spies or stool pigeons, but
it is necessary, and it is to be judged by the object for
which it is dones Now, what does the defendant come here
and say? Fe says: We have a right to do the same thing
because the prosecufion does. Ils his object the same?

it is not the means that is objectionable. 1t is the object
for which the thirg is done. That is the thing by
which it is to be judged. A policeman pursuing a criminal
hag a right, if necessary, to kill that criminal. Has

the crimiral, when he is being pursued, the right to turn
upon the policeman and kill him? Are the beligerent
rights equal on both sides? was the criminal the right to
do the same as the officer is trying to do? Are the
objects the same? They are not to be judged by the sane
standard. So when this defendant has the effrontery to
stand before you and tell you that.hé has a right to
employ spies to corrupt the agents and employes of the
prosecution, ycu are to judge him by his object. And he
had not a right to dc it because those on tre other side
adopted the same means. 1t is not thebmeans that are
Wrohg. It is the object that is wrong, and he is to be
judged by that object. So, according to his own s tory,
when he sits here and tells you that he employed Biddinger
for the purpose of finding out what inforration the prose-

cution had, or for the purpose of finding out where thell
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traitors were in their camp, he has admitted that he was
engaged in doing something that he ought nét to do, and |
that your moral sense cannot--gentlemen of the jury, cannot
stand for. Mr. Biddinger was an honest man . Mr. Biddinger
when he met ir. Turner, an employe and friend of Clarence
Darrow, was requestéd to meet Darrow. Mr. Biddinger at once
xnew that Darrow did not want to see him for any good pur-
pose. i, Biddinger at once knew that Darrow was trying to
corrupt him, Biddinger, but i¥r. Biddinger fe t that it was
his duty--and it was his duty--to see iMr. Darrow, and if
Darrow attempted to do anything of that sort, to trap him,
and he had a right to trap him. So he met Darrow, and
Darrow made his propositicn, and Turner made hia proposition
"You ought to stand in wih Mr. Darrow," Turner says. "1
was with him in ldaho,and he spent money like water. "

They appealed to the cupidity of Biddinger, but, fortunately
for the prosecution in this case, Biddingew was an honest
man, and he turned the moneys which he received over to

the authorities at once, and made the reports as to what had
been doing. Have you any right to refﬁse to credit the
word of lir+ Biddinger? Don't his character, dontt his
conduct show that he is a man that is worthy of belief?
Pon't this defendant's own admissions corroborate ir, Biddin-
ger? And, right there, gentlemen, let me call your atten-
tion to another little thing with regard to the Biddinger

incident, and that is tre character and conduct of this L
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defendant himself during Biddinger'!s testimony. Do you
remember when Biddinger testified that he had met ir. Darrow
at the Hotel Alexandria in this city on August 16th, that he
gaid: "1 have here an envelbpe and a piece of paper," and
he offered sit. Min Darrow, mind you, was an attorney in
thisvery case. Mr. barrow's lips were not shut. Mr, Darrow
has frequently interrupted his own counsel and shown that he
will not sit silent when they are not doing things the way
that he thinks they ought to be done in this case, and yet

when the testimony came in, Mre Rogefs, one of the defendant’

own counsel, stood up and said: "We admit that the hand-

writing on that envelope is ir. Darrow's handwriting, but
we deny that Mr.narfow gave it to Mr, Biddinger." TIb you
remember that? That was injected at that time for the pur-
pose of influencing your testimony . And what did the
defendant do?

MR +» DARROW . Just a moment.

MR . FORD, He afterwards admitted that he did give that
envelope to Mr., Darrow,

MR . DARROW. Just a morent.

MR+ FREDER1ICKS . He should not interruﬁt him in the ndiddle
of a sentence, your Honor.

THE COURT. He has the right to assign an error, of course.
MR * DARROW. 1 did not mean to interrupt inthe middle of

a sentence. 1 apologize for that. 1f 1 am not mistaken,

-1 told ir. Rogers to pass by it, and he . ocmitted it, ank'
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there was gjo such statement made by iir. Rogers. You will
not find that in the record.

THE COURT. Proceed, lir. Ford.

MR+ FORD. Right there i parrow told you gentlemenr a
lie, by his conduct. Do you remember wren the little
slip of newspaper wés introduced and #rs Biddinger had
erronecusly testified that he received it in Los Angeles,

Wwhen, as a matter of fact, he received it in San Francisco,

arose and said: "We deny that that newspaper clipping is
in the handwriting of the defenda t in this case)) and yet
the defendant says he had not any doubt in the world but
what he or Biddinger wrote it; he had no doubt but what
it was written by one or the other. He knew inhis heart
that he had written that, and he knew that his conduct
before had been a denial of that fact, and he tried to

evade, as he has frequently tried to evade. the giving of

a slip of paper for a sample he refused to do so, but
after he saw that the effect of that would be bad, he wrote
it. |

MR. APPEL. We assign that as error, ycur Honor.

¥R+ FORD. The exhitit is here. And the exhibit shows
that the writing that he wrote on the stand was.written
in an unnatural hand and not written freely. Why?

Because he wanted to deceive you, gentlemen of the juryt'
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After Biddinger had testified in chief, and the
deferdant had a night over which to study his testimony--
all of the first day he had been denying Biddinger's
testimony by his conduct, his counsel had becen insinuating
that this was a piecevqf manufactured evidence.--you heard
him repeat time after time: "This is manufactured
evidence"-~but the next morning the brilliant mind of this
defendant conceived the idea that he might explain away
his meetings with Biddinger, that he might boldly come in
and admit that he had paid him ﬁoney, and that he had made
appointments with him, and that he could explain it away,
and so he tegan to cross-examine Mr, Biddinger along those
lines, asking him questions along the lines whrich he in-
tended to admit, just the portion which he intended to
admit, trying to emphasize by his cross-examination those
points which he intended to admit, after he had had a night
to think it over. = Francis Bacon, when he was first accused
of receiving money, boldly went into the House of lLords and
said he did receive money from litigants, and . thought
he could give a plausible explanation, but he could not;
and neither can this defendant, for hié acts are not
capable of a plausible explanation; you cannot fit a lie
to the truth. And his entire story of that transaction
shows that he is lying in regard to Biddinger, and you must,
under the circumstances, believe Biddinger in preference to

Darrow.
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THE DOURT. Wé will take the usual recess at this time.
Gentlemen of the jury, bear in mind the admonition. Take
a recess for five minutese.

(AFTER RECESS. Stipulated jury present.)

MR. FORD. 1et us take up another instance, the instance
of NMrs. Caplan. Trte defendant tells you, taking the

cue from his counsel, MNr. Rogers, that he knew that Mrs.

with reference to Mrs. Caplan; no intention to use her
himself, no intention to allow the people to use her; no
idea that the people would even think of trying to use
her. He admits that the very first code that was made
up, the one in which letters were used representing names
of individuals, the imperfect code that was used vefore the
first dictionary in this case, the code that was copied by
Harringtonrinto that dictionary, he admits that that code

may have been made by himself. warrington says it was

the very first letter, the letter A, referred to whom?

To Flora Caplan. 1f they had no interest in her, if they
had no intention of using her as a witness, if they had
no idea that the peoplé would be so foolish as to try to
use her as a witness, how did it come that the very first
letter in that code was A, and that A represented the name

of Flora Caplati? He said that if he had been consulted by

Caplan could never be used in the case of People vs McNamarg,

because that is tre law, UTe did not have any ideas whatever

made by Darrow and handed to him, Harrington, by Darrow, and




W 00 =3I O Ut = W DN

T S S S T e T G T o T O
D RRBRERREELES KBS E GER ©® 0~ S

7310

Mre Johannsen or idr. Tveitmoe, or any of the friends of Mrs.
Caplan, that he would have advised them to do the thing
they did,vtb remove her away from the state of Calif ornia,
because she was beiﬁg annoyed by Burns detectives. Gentle-
men, there is no evidence in this case that she was being
annoyed by Burns defectives during the year 1911-‘§There is
some slight evidence that she was brough down,froﬁﬁSan
Francisco during the grand jury ihvestigatipn in the
latter part of 1910, after the explosion of the Times Build-
ing, but there is absolutely no evidence that anyone was
tothering her in 1911. The facts show that she was con-
cealed in the woods with Morton, another one of
their cohorts, there enjoying a vacation; that she was
apporached by Miss Hitchock, a woman employed in the
District Attorney's office, and subpoenaed, and that
immediately éfter.she was subpoenaed, that she was taken
to Reno, Navada, and then to the east, and tht a telegram
was sent from Johanpsen to Harrington in which the letter
A was used, referring to Flora Caplan. You saw the tele-
gram in evidence. Johannsen admits that it was the truth,
and whatever Johannéen admits against himself is probably
the truth and that is all; the truth itself.

By whom was Flora Caplan taken east? By
Johannsen, who the defendant in this case said he needed

to have in court, and who must be excluded from the rule

of court because he nceded his attistance; Johannsen, who
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had to be put upon the standin the middle of the prose-
cution's case that the ethics of Earl Rogers might be
vindicated. By whom was the bill paid? ;By Mr, Tveitwmoe,
whom parrow frequently consulted; whom Darrow needed in
the court room during the trial of this Ease in order that
Le might be able to properly present the cabe "to you, '
gentlemep of - the. jury; Tveltmoe, whom théy de31red to put
upon theﬁsﬁandgiﬁ,ordpr that yn Earl Rogers's.ethics might
be vindicated, but he never was put?ﬁpontiekétaﬁd; andihis
etlhiics, therefore, never were vindfcated. Thebe are the
men who are participants with the .defendant 1n the defenée

of the McNamara case. Tveitmoe, at ﬁeast "is one of the

man who did not dare to take the stand "because he was im-

- plicated in the Times murder charge, or he was under

irdictment for transporting nitroglycerine covering the
same matters, and therefore did not dare to take the stand;
Tveitmoe, to whom a check was subsequently given by this
defendant. But 1 will come to that issue in just a moment.
These are te men who took Flora Caplan, and the defendant
says that he did not cause it to be done; that he would
have advised them to take her east if he had ever been con-
sulted on that matter . That is one statement that is made,
and yet later in the testimony ir. Darrow said that he had
talked with mveitmo%and Johannsen about Flora Caplan, and
that maybe he did advise them to take her east. 1 think

the circumstances in this case show that they believed that
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Flora Caplan would be a witness for the state; that they
knew under the law that she could be introduced as a witness
againast J B McNamara, whatever the law migh't have been as
to her being compelled to testify against her husband if he
had been caught. They knew this fact and they took her

out of the state in order that they might, by that much,

at least, cripple the prosecution. Was that an act

in furtherance of justice, or an act in obstruction of
justice? Does it not, in connection with the other
incidents in this case, show that this defer.dant was en-
gaged in a scheme and system of crimimal action to defeat
and obstruct justice; that he was conspiring with Johannsen
and Tveitmoe and others to do that act? What other conclu-
sion can you core to in regard to that incident? And then
again, with regard to lMr.» Diekelnani You heard iir. Diekelman
testify upon thestand as tc what he knew about J B McNamara.
You knew that he had registered him 2t a hotel in los
Angeles the night before the Tines explosion; you knewv

that he wasa‘most important witness for the state; you
knew that he left the state of his own volition, trying

to make his livelihood,/iﬁgt he kept in constant comruni-
cation with the District Attorney informing him of his wheres-
abouts. The defendant charges tha%t the Burns detectives
vere keeping him out of the state in order trat the
deferse could not get him as a witness ontheir side of

the case. The only evidence in regard to Burns detectivks
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is the admission that was made here upon the stand that
Mre Bibby had informed ire Diekelman--Diekelman testifi ed
to that--that Bibby afterwards told Mr. Diekelman that the
men whom he thought were Burns detectives were there on
some other case and had nothing to do with him, Diekelman.
That is the statement that Bibby made.‘ Whether it be true
or not is a different question. But thht is the only
evidence in the case, that there were any Burns detectives
interested in Diekelman at Albuguerque. ;f they were, you
may be sure that they were there for the purpose of pro-
tecting him against the defendant in this case, and for the
purpose of causing him to return as scon as he would be
needed in the case of Pesople vs McNamara. Instead of taking
him back to los Angeles, they took him to Chicago. They
paid his fare, they gave him $100, they bribed him, and they
did those things for the purpose of influencing his testi- .
mony and of weakening its effect; but they could not
influence it when he took the wifness stand . You
knovw the Burns detectives had to take him away from the
defendant and had to bring Diekelman back to Californi@.
1f they were trying to keep Diekelman out of the state of
California, why did they bring him back immediately, as
soon as threy got held of him?

And another thing, Bert Hammerstrom, the
defendant's own brother-in-law in this case, was the man

that engineered that deal at Albujuerque, and he did no
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dare to come back to Los Anceles. 1 think there is a

telegram here in evidence to Ed Nockles, instructing Ed

Nockles to have Hammerstrom meet Harrington at the Chief

Hotel in Salt Lake City . You have seen that telegram, you
. that he

have heard Kr. Harrington's testimony/directed Cooney to

meet Hammerstrom and have Cooney take Hammerstrom back

east, to stay out of California until things blew over.

L
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You heard Cooney's testimony that he did meet FHammer-
strom at Salt rake City, and that they went bvack to Indian-
apolis tosee Rappaport, and tmt he stayed out of the
state of California. The defendant in this case says

that =fter that time'Hammerstrom returned to Los Angeles
and ve.s here. If so, his vhereabouts were secret and

why wasn't he put upon thevstand? Where is he now, if
his acts are so uncertain? Thy didn't he put him on the
stand? Why . .~ don't he %ell where he is now?

He doew not dare, because he knows that his brother-in-law
would be punished for his crime if the prosecution got
hold of him, and he knew that the things which Fammerstrom
did do were a crime, and that 1is the answer why he did
not apper vefore you.

MR APPEL: 1e take an exception to the remark.

MR FORD: You may take two of them.

‘MR APPEL: Two of them.

THE COURT: -The exception will be noted and the assigmment
of error.

MR APPEL: Counsel says I may take two exceptionse.

THE COURT: Counsel should not have made that rgmark.

YR APPEL: wpe should be taught some menners first. I ob-
ject to thestatement of counsel as to vhat Darrow knows

or knew, or any statement that the prosecution would punish

My Hammerstrom, or any statement that }Mr Hammerstrom
committed any crime whatsoever or at zll. Especially L
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because the zlleged occurrences, according to' the testi~-
mony of the prosecution, are alleged to have occurred in.
New Mexico, over which -- |

MR TFREDERICKS: That is correct.

MR APPHL: It is not a crime against the laws of the statle
of Californias. I wiil ask your Honor to instruct the jury
that this state could not punish Mr Hammestrom for tlet
crime.

TEHE COURT: The objection of Mr Appel, and the assignment
of error, will be noted, and the court declines to give the
instruction to the jury.

MR APPEL: We take an exception to the refusal to give

the instructions

MR FORB: Mr Darrow szid hevas employed by the American

-Federation of Laboy, and that he was paid by the Amer-

ican Federation of Labor, and there has been introduced
in evidence in this case tne checks which he received from -
the American Federation of Labore. You have learned f£rom
the evidence in this case that }Mr Darrow had tﬁree bank
accounts in this city, one at the Commercial National |
Bank, one at the First National Fank, and one at the Equi-
table Savings Eank. Those checks are 2ll in evidence,

and you have looked at the endorsements, and you can see
from each and every one of them tmt zafter Mr Darrow came
to Los Angeles every ch-eek, with t he exception of one,

was deposited in a Los Angeles bank. That one chek -~ L
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mey I have that check book, Mr Smith -~ that one check was
dated August 23rd. An examination of the checks there will
show that Darrow cashed them in Los Angeles within four or
five days after their date in each case. The check of
August 23rd, came to Los Angeles approximately the 27th or
26th day of August, 1911.

© o0 9 O Ut = W N e

[T N T N T o T e T T - N e S S oy VU o Gy S Gy G Sy S G U S U SN
S Ul N W DN = D W 00 =1 T W NN H O

!

scanned by LIBRARY




W 00 3 & Ut = W D =

I T T o S o G S T e S e S
ol\gg.lg%t[gb—aocooo-qmm.pwwl—to

7318
The defendant admits that he received that check by mail,
and that he received it in Los Angeles, and that he
probably carried it in his pocket. Why didn't he deposit
it in a Los Angeles Bank? He held that check for three
or four days, until the first day of September, and gave it
to ilre Tveitmoe in Saﬁ Francisco. You remember that he
admitted that after meeting Biddinger in San Francisco he
returned to Los Angeles, and then went back again to San
Francisco. He admitted that he receifed this check
by mail, put it in his pocket and took it to San Francisco.

Why didn't he deposit it in a Los Angeles bank? He says

~that he intended to give Mr. Tveitmoe $10,000 to hold in

trust for him, Darrow, in order that Tveitmoe might pay
certain expenses which were necessary to be paid in San
Francisco and yet you see from this letter they claim that
Tveitmoe had $7500 of that money left, three monthes later.
There were pressing debts to be paid in San Francisco, and
yet, according to their story, $7500 still rewained in

San Francisco when Tveitmoe appeared befofe the grand

jury . |

MR1 DARROW. 1 want to take an exception to that.

MR« APPEL. There is no evidence on that, as 1 remember .
THE COURT« 1t is in the province of the jury to tel]l what
was testified to. 1f the jurors want the evidence read,

they will say so.
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MR FORD: : Gentlemen, I did misquote the evidence,

It is dated August 21st, two days earlier than what I said,

.

and thecheck came to Los Angelew probably the 24th or 25th
or 26th day of August. Had beén carried by the defendaﬁt
in his vpocket from that time until the 1lst day of Septem-
ber, 1911, at vhich time it was cashed in San Francisco by
Tveitmoe.

Now, you know and MTr Darrow knew at thet time that
the prosecution had good reason to be on its guard egainst
Darrow. They knew he was engaged in doinz those things
which no lawyer has a right to doe That he wvas trying to -
MR APPEL: Ve take an exception to tmt.
TEE COURT: The exception will bLe noted.
MR APPEL: As hot a proper comment, not testified to,
and not fhcts which were introduced in evidence. |
THE COURT: The exception will be noted. Proceed, Mr Ford. |
YR FORD: They knev that MT Darrow was corrupting every-
body with whom he came in contact, even as he has corrupted
somes of the most respected citizens of our city, one of whom)
I am sorry to say, is Lecompte Davis, and I will come to
that a little later.
MR APPHL: Ve certainly take anetception to that as not
teing in the evidence at 211, that Mr Darrow ever corrupt-
ed anyone.
THE COURP: TFxception will be noted.

R APPEL: That there is any evidence and we ask now, thkt
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if there is such evidence we ought to be -- our atten-
tion should be called to it, in justice to ourselves, so
we can respond to it, if there is anything in the record
to show that MT Darrow corrupted }Mr Davis, it ought to be
shovm.

TEE COURT: Counsel, I presweg, will support his theory in
such wvay as he thinks richt. The court will not stop

to read the testimony unless the jurors ask for it. The
application of counsel for the defendant to have the evi-
dence called to hisattention is denied.

MR FORD: ur Darrow knew that the District Attorney was
using everything, using every means within his power to
prevent those very'acts; that he Hailed Behm before the
grand jury; that he hailed Earrington before the grand
jury; that he had detectives everywhere in order to guard
against this corruption. He knew, and the District At-
torney knew, that the corrupt acts of Darrow could-not be
carried on without money. They knew tiat the District At-
torney can search the banks of Los Angeles and find out
where money was going, and perhaps be able to trace some
of it to the corrupt purposes, and so when they had a
corrupt purpose to perform, they did not d eposit this
check in a Los Angeles bank, tut sent it out to some

place where the District Attorney might nevef find it.

In San Francisco -- it might -as well haVe,gone to L_

Chicano, Portland, or any other place; the District Atto
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ney would not know “here to look for it. That was the
theory -- that vas the reason it was sent to San Francisco.
That is the reason that Tveitmoe, instead of depositing
the check in the btank like an honest man would have done,
and drawing out checks against it, drew it in large bills
and put it in a safe deposit vault, according to the state-
ments that have been» produced here --

MR APPEL: Wait a moment, your Eonor, we object --

MR FORD: The statement is incorrect; there is no evidence
that he went to a safe deposit vault.

MR APPEL: There is noeridence here to tmt effect, and we
ask the jury be instructed that t here is no such evi-
dencee

MR FREDERICKS: They are unfair in their interruptions.
MR Ai’PEL: I ask your Honor vhere there is any evidence at
alle Tk should not be called upon to find it in the short
time we have to answer counsel, and we ask your Honor -to
instruct this jury that there is no such evidence.

THE COURT: The court admonishes the jury as before, that
the are the sole judges of what the evidenfe showse.

I'R FORD: Can't your Honor admonish them 21l at once.

TEE COURT: Counsel has a right to make their objections,
but they should bve very briefly made. Proceed, lr Ford.
¥R FORD: There is no evidence before you gentlemen that

the money went into a safe deposit vault in San Francisco.
The evidence of the bank teller is that he drew money il
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large bills, and there is evidence before you tlet some

of those bills were thousand-dollar bills., You remember
that Mr Rogers jumped the cashier and asked him if he was nd
talking ~ith me outside, and it came out in the evidence
that the only conversa‘tion that man had with me was in
reference to Tveitmoe's testimony. Tveitmoe had testified

before the grand jury that some of the bills which he drew

vere thousand-dollar bills, =z2nd timt is the reason they

didn't dare put him on the stand; that is the reason they
didn'tt dare put him on the stand. Tveitmoe did not have
to incriminate himself in regard to any other transactions.

Then a witness takes the stand he has cot to subject
himself to cross-examination upon the matters concening
which he testified. Vhen it comes down to any question of
incriminating himself, he has the privilege at all times
to enswer on the grounds that it would incriminate himself,
end they knewr fif Tveiitmoe was put upon the stand we
could not examine him cbout the transportation of nitro-gly-
Ccerine; he could refuse to testify simply upon the ground
it would incriminate himself and that would have ended our
inquiry upon that matter.

The reason they didn't dare put him on the stand, he had
dravn it in thousand-dollar bills, one thousand dollar bills
being part of the #4000 in this case. The cashier says it
vas one hundreds, five hundreds and perhaps some thousand .

dollar bills, and Tveitmoe admits that he ot some thousand
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dollar bills.

Now, zs I said, the object of tmt was to prevent the
District Attorney from discovering its whereabouts.
Mr Harrington tells you out here at Darrow's home, Dafrow
showed him a roll of money -- I don't know whether it was
money, but it lookednlike a roll of money, and said, "I have
zot $l0,000 to reach a couple of jurors with; I got it from
Tveitmoe's bank." Is there any corroboration of parring-~
ton on that point? If Harrington didn't say -- if Barring-
ton didnt't learn from this defendant tmt he got it from
Tveitmoe's bank, how did the prosecution know vhere to look?
Out of 21l of the thousands of tanks in the United States,
how could the prosecution have known where to look except
in Tveitmoe's bank? They knew tmt Tveitmoer was in San
Francisco and thaf Tveitmoe's bank vas in San Francisco,
and the defendant must have told Parrington where he got
that money or the feople would never have found ite If Mr
Farrington's lips had remained sealed, that important bit of
evidence might never ﬁave been discovered; and it might
never have been brought before you and»the precautions
vhich the defendant took in taking it to another city, or
to another cify to cash, might have been effectual, and
prevented its discovery. Now, there is another point in
regard to timt $10,000 echeck, ¥Mr Davis was asked if he
had not told the Assistant District Attorney tmmt he had

examined Darrow's bank account and knew where the money
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went, and knew that there vwas no money tmt could have
gotten to Franklin for bribery of Juror Lockwood. Davis
admits that hé vas asked by the Assistant District Attorney
at that time if he knew timt Mr Darrow had cashed a $10,000
check in San Francisqo. He replied he did not, and he ad-
mitted it upon the stand. If Davis didn't know at tmmt

time of that $10,000 | the defendant vas deceiving Davis,

]
consealing from him the fact that Davis -- or concealing
from Davis the fact that he had received $10,000 and vas
using it for & corrupt purpose. If it vas an honest pur=
pose, why should he conceal it from Lavis, if he vas going
to use it for an honest pufpose, why should he conceal
this $10,000? Vhy should Davis come to the District At-
torney's office and try to make the District Attorney be-
lieve tmt 21l the money that had been received vas deposit-
ed in Los Ang:les Banks and could be accounted for? That
vas the purpose of Davis there? Either Davis had been de—‘
ceived or Davis vas trying to deceive the District Attorney.

Now, with regard to Mr Farrington, s I have zlready
shown, he must have had the conversation, because the
prosecution would not have been able to go to Tveltmoe's
bank and look for this check in Tveitmoe's bank, if it had
not kween for that fact, The item was found and }r Parring-
tent's testimony upon that point was corrovorateds Proceed-
ings were instituted thfou;ﬁflndianapolis grand jury;

Frank ¥orrison was subpoenaed and the checks obteined and
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you have then before youe.
MR DARROW: I object to the statement of the District

Attorney, that he lerned it from ¥Mr Harrington, which is

‘not true, or that it was instituted after tmt.

MR APPEL:  He cannot testify.

MR FREDERICKS: That. is a correct deduction from the tes-
timony . | | ,

TEF. COURT: The objection will e noted.

MR DARROW: I think counsel -- the jury ought to be admon-
ished, and the jury informed that he cannot testify.

MR FREDERICKS: Ep€ is not téstifying,.

MR FORD: I am drawing & conclusion which I know is t rue
from the testimony which has been introduced in this case.
THE COURT: ii’roceed.

VR FORD: Mr Farrington was employed Ly Mr Darrow early in
the case. MTI parringston vas employed by Mr Darrow because
he knew timt Harrington could do the things that he, Dar-
row,wanted done., MNr Harrington vas placed in charge of
the evidence on the part of thedefensee. | Thedefendant has
tried repeatedly throughout this case, to show you tet
JVchere vas some intimacy of relation between Franklin and
Harrington. Barrington eand Franklin d enied tat they
were intimé,te friends or that they had much to do with each
other, Franklin wgs solely and erxclusively in clarge of
the jury end of it.. Farrington vas solely and exclusively

in clmrge of the evidence end of ¥t. There vas nothing
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in the business in vhich they were engaged vhich would
cause then to come together at all for purposes of consulta-
tion. Fach of then reported to Mr DParrow and had nothing
to do with the other so far as their business vwas concerned.
Each of then testified that he had not veen in -- Franklin

had not been in Harringtonts office more than two or

three times, and there is no evidence that Harrington ever

to show by the evidence of their very employes that Mr Frank
lin andl MT parrington were frequently seen together in confer
ence, yet each-witness admitted tmt there vas nothing
mysterious in the conferences or their conduct which

caused him to report the matter to Mr Darrow,.

‘The inference which they desire you to draw was that Mr
Harrington procured the money from some place and gave it
to Mr Franklin. That is a matter that I will retumn to a
little later in the argument. I wish to confine myseif
now to the relations of Harrington alone.

Vhen Parrington vas arrested in San Francisco upon the
contempt proceedings, to whom di d he turn at once for as-
sistance? To Fremont older, Iafrow's friemnd, and Darrow's
Tfriend in this casee. When he came to Los Angeles he at
once went to Mr Darrow for Darrow's assistance, end they
protéected him -- instructed him not to testify, and fought
out the contempt proceedings at that time.

Now, if Mr Parrington were in the employ of the District
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ttorney or of the National Erector's Association, if he
was being atraitor to his trust, why should the District
Attorney vaste his good time in pursuing contempt proceeding

which were only inconveniencing their own agent in the em-

ploy of the d efense? It is so preposterous as hardly to

be worthy of discussion; that they would waste their fime
on tlat when they had plenty of other people against whom
they could institute grand jury proceedings, if theg-
wished to discommode thedefense in th e cNamara case?
Eefore I leave the Tveitmoe check I vant to call your at-
tention also to a fact that Mr Darrow testified that the
District Attorney was always starting something before the

grand Jury to keep us busy. FHe vas always investigat-

'~ ing something. That vas thereason why that check was

taken to San Francisco to be cashede Mr parrington, in
Febrvary of this year, returned to Los Angeles, It is in
evidence before you that at timt time Mr Earrington lured
Mr Darrow, if you please, I use the word lured, to the Hay-
vard hotel in this city. That there vas a dictagraph there,
and that Mr parrington led MT Darrow into conversations

at tet point and concerning the transactions in this

case, MI Darrow admits that Harrington accused him, Darrow,
of having shown that money. Mr barrow admits that Har-
rington at one time said, "Oh,Ierrow, Darrow, Darrow, they

i

have got the goods on you." You remember when that ques-

tion was asked "r Darrow, how angrily he flushed. He said,
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"I don't know and I don't care", and refused to deny that
that statement was made.
¥R DARROW: I want toexcept to that as not a statement of
facte.
TEE COURT: The exception will ke noted.
MR FTORD: The testimony was, "I dontt know and I don't care.’
¥R DARROW: I said no such thing and there is no such tes-
timony, Mr Ford.
MR FORD: Knowing the attitudeé of Mr Harrington towards him
Darrow, at that time; knowing that Rarrington vas making
false accusations against him, Barrow, he returned to that
hotel time and again; not once or twice, but five or six
times and had conversations with Mr Hérrington at that
place, Ioes he tell you that he was endeavoring to pre-
vent Mr Parrington from giving false testimony; that he vas
trying to pursuade him that he was testifying falsely?
He has never told you tlmt; he told you another story entire;
ly. Ee told you tmt Mr parrington was timid; that he
trusted Mr Parrington at that time, and he was afraid that
the District Attorney might intimidate Mr parrington. He
believed still, that Farrington vas t rue to him; that is
in the testimony of Mr Darrow himself. He believed that Mr
Harrington ves true to him, after Harrington had sald,
"Oh,Inrrow,arrow, Imrrow, they have got the goods on you.®
After parrington had said, "You showed me the money out therg

on the porch", he believed tiet Parrington vas true to him,
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but vwes afraid Parrington might be intimidated by the pro-
secution. He admits here that when Mr Barrington said he
didn't want to perjure himself vefore the grand jury, that
there was only one vy left, torefuse to testify. MNr Dar-
row admits that he went and consulted My Davis about Harring-
tont's right torefuse to testify. Are those the acts of an
innocent man? Advising a man who is accusing him of
crime? V¥r Darrow @dmits tmt Parrington mede these
charges., ﬁarrow said, yes, he said them, eand I denied
them. He zdmits tiat he made those charges, and yet, he
coes and consults Mr Davis in order that théy might find
some vay for Harrington to refuse to testify, and he is
going tack there and consulting him again, b ecause he is
afraid Harrington might bve intimidated. |

It is not in evidence in this case that Mr parrington '
has done anything wrong in his employment by Mr Darrow, un—
less he had done something wrong he could not e intimidated
and T Darrow knew it. Vhy dicdn't Mr Darfow produce the
wrong zct of pParrington here upon the stand? Mind you, I
am notamguing that Mr parrington never did anything wvwrong.

I am not holding any brief for any witness in this case;
all I care about is vhether the witness upon the stand
spoke the truth. If he didn't spezk hhe truth inerery

particular, in vhat particulars did he hold the truth?
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1 dont't hold that Wr. ﬁarrington's character is the character
of a lovely man. 1 donit claim that he is any model for
you or 1 or anybody else to follow. 1 make no such claim,
but 1 do cléim that he has spoken the truth upon the
stand, and that if he ever did do anything wrong the
def endant knew it and didn't dare to ask him about it.
That is the case here. That is the relation of Ur. warring-
ton to this cazse. 1f HWarrington did anything wrong the
defendant is guilty himself in this case, and did not dare
toask him about it.
Under the court's ruling we could not introduce
the dictagraph testimony without giving the defendant a
copy of it. That might seem unfaxt to you. 1t would be
where the rights on both sides are equal, but the rights
df-a criminal and the rights of the state are not equal, and
the people of the state are not required to give to the
defendant tleir ammwjition, in order that the defendant
may guardagainst it. They are not to say to the defendant,
"Now, you must ot tell an untrue story without having
all the facts that we have." The defendant had a right,
according to their view of the case, to manufacture a per-
: defense
jured defense and in the manufacture of that perjured
he is entitled to know what means the district attorney has
Ogrgaking up that perjured defense. |
MR « DARROW- 1 ‘object-—-
¥R. APPEL. That is getting awful personal as far as 1 a4_
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concerned « 1 object to that, we have any purpose--

MR FORD+ 1 haven,t any reference to you. 1 don't know
whether you disclaim to know the facts.

THE COURT+« Counsel says he had no application to ydu.at
all. | | |

VR . DARROV . 1 objéct to it. 1 also object to his

s tatement that they had no right to introduce the dicta-
gfaph because they had a right to introduce it in rebuttal
and didn't., 1 object to its |
MR « FREDERICKS. That is absolutely unfair to take up our
time. The court ought not to allow them to do it.

THE COURT* 1 am going to allow them to indicate the
objection in the record as briefly and quickly as possible
and no further .

¥R « DARROW., 1 never tried to consume time anywhere in this
case, am 1 think it is the duty of the court in -

case counsel is right to tell it to the jury . wow,. this
counsel told the jury they couldn't introduce the dicta-
graph because it would give me a chance to know what was
in it, so ] could testify+ They could have introduced it
ir rebuttal. 1 object to the statement.

TH COURT. The objection wiil be noted. The court -
declines to instruct the jury on the subject.

MR APPEL. Exception.

MR+ FORD. Ve are convinced %y the conduct of the defend-

ant-coming back to the evidence in this case, that is wh{f
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te would do; he would try to make up a per jured story to
fit the facts if they had any 4 our evidence.

MR. APPEL. We take an exception to that remarke.

THE COURT+* fThe exception will be ndted. Proceed, Mr Ford.
MR * FORD. In addition to that we desire to hold that
ammunition backs., We have another admission from the

def endant to serve our purpose in this case. We have
sufficient to show you that he, Harrington, had the goods
on this defendant, and the defendant knew it, and that was
why he returned back again and again and again, and again
and again, five or.six times to Mr. Harrington, trYing

to keep Harrington from testifying.

Now, here is another thing . The defendant
shifte from one bvase to another in his defense. He said
that Mr. #arrington was trying to extort roney from him.
You know the dictagraph was there . You know that Harrington
was aware of its presence in that room. Does it sound
reasonable to ycu that Mn ﬁarrington would try to commit
extortion when he was trying to trap ifr. Darrow? VWamld that
he a reasdnable thing for Mre Earrington to do? Whatever
he may be; whatever his relations may be to this case,
he is.certainly no fool. FHe is a lawyer, and no man with
the slightest knowledge of law would absolutely nullify
the effect of the dictagraph by trying to extort money
from this defendant, and there is another lie nailed by, the

defendant's own admissions and conduct in this case upon the
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stand « These are the things that come from the lips of
the defendant himself, as wary as he may be, as skillful
as he may be, as brilliant as he may be, as learned in the
law as he may be, he got upon this stand and dodged every
question, gave evasieve answers, taking the time to think,
guarded by his attorneys by objection after objection in
the admiss ion of testimony from the defendant's own lips.
A man perfectly able to protect himself, and then they

the cross-examiner was
say that/tyiag to trick him, trying to trick this witness,
who practiced law before I was born. Tried fo trick him;
a man perfectly able to protect himself, to ask protection
against being tricked. | |
MR. DARRCW+ 1 object to that as not a stata=mnt of fact.
THE COURT. Tre objection will be noted. ir, pord will pro-
ceed.’
MR. FORD. Now, knowing these things, havenmit we the key
to the situation that arose on the 28th day of Novenber,
1911, when Franklin~was arrested in the very act of bribery;
when Franklin was caught giving money to Lockwood? Wouldn't
you say at once that Franklin must have got that money from
the defendant in this very case? Wouldn't your reason,
&s men of common sense, at once lead you to the conclu-
siog, knowing the facts as you now do, wouldn't your common
Sense at once convince you that Darrow must have given the

is whether or not there is sufficient legal evidence in

money to Franklin? All that remains tc be determined now
Ekis

case to corrupt jir. Franklin upon thatrpoint. -~
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ire Golding, on your examination as a juror on
voir dire, ydu gaid you had no opinion as to the guilt or
innocence of this defendant. The only opihion that you had
in regard to any transgction wés in regard to the trans-
action that occurred at Third and Loes Angeles street. You
said you had perhapé a slight suspiciion that it might be a
FTrame up. Knowing that the circumstances might appeal to
you in that matter, that it might raise such asuspicidén at
that time, knowing that if you heard all of the facts in
this case you would see thz it was not a frame up, we made
no objection to your remaining upon the jury, and 1 want
to'go into the circumstances of that case at this time to
show you that that was not a frameup, at least on the part

of Bert Franklin. }f there was a frameup on the part of

.anybody there were only two men who cléimed that in all

this world. There were only two men who knew the circuni-
s tances of that frameup; one was Lockwood and the other
was the District Attorney.

You remember the esvidence in this case, that

Mre Lockwood was first approached by Mr« Franklin on the 14th

day of Novembers, You remember that at that time Lockwood
said, "Well, 1 want to think it over, take it under advise-
ment;" and that later he saw him inthe city, and that some-
where about the middle of November the facts concerning the
matter were commurfiated to the District Attorney; that Lock-

Wood had turned it down; told Franklin he didn't want any-
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thing to do with it; had turned it down and then went
to the District Attorney. ur. Lockwood said to the District
Attorney, "Franklin has attempted to bribe me. 1 have
turned him down. He is my friend but 1 have turned him
down. Now, he is my friend and may return to meagain and
renew the offer, but there is one thing there Franklin
told me that there was another man upon that jury whom I kney
better than he did, a member of the G.A.R." Mre Bain,
and Mr. Bain had been sworn in upon that jury.‘ Counsel
tried to showthat u¥r. Lockwood had betrayed a friehd. The
circumstances in this case show that lfr« Lockvood had turned
tre offer down, but that Mr. Lockwood being‘the honest man he
is, realized thrat he owed a duty to the state far greater
than that which he owed to a fréénd. Nr. Lockwood himself
had fought during the Civil War. He wears that same G.A.R.
button and had fought for his country, felt that he still
oved another duty to his country, and he communicated the
facts to the District Attorney, because there was one man
in that jury box who had-been bribed » |

Mre Lockwood's face is stamped with the impress
of truth and honesty by God Almight himself. He has lived
in this community for many many years. He has occupied
official positions in this community, and not one word has
been breathed against his character for truth, honesty and
integrity .

The Court will instruct you that a witness ngt

scanned by LIBRARY




1336
1| vbe presumed to speak the truth, and Mr. Lockwood told the
2| truth upon that stand. You cannot acquit this defendant
3| of the charge of bribery without convicting Mr., Lockwood of
4| the crime of perjury; You cannot do it. You have got to
5| choose between ilr, Lockwood upon the stand and this defendant}
6 The name of ifr. Lockwood did not appear upon any
7| venires until vovember 25th. Day after day, every two or
8| three days , a venire would be drawn, 50 names more would come
9| out of the box, and the name of Lockwood was/gzgng them
10 | until November 35th. ~n November 25th the District Attorney
11 | imagined that this was the day; Saturday night; this was
12| the time that Franklin would return to Lockwood, if he
13| ever did return, and so the District Attorney sent his men
14| out, his detectives out onthe night of November 35th to
15| surround Lockwrod's house and gather the evidence of
16| Franklin's crime, if he showed up.
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Now, if Franklin were acting in common with Mf Bockwood,
if there was any community of interest between Franklin
and Lockwood would the District Attorney have waited
out there that evenine in vain for Franklin‘to show up?
Franklin didn't show up. ZFranklin did't have the money,
bnd Franklin didn't come out that night to Lockwood's
house, and the District Attorney's men waited in vain.

"eren't they doing a foolish act if the Distiict Attorney
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pnd 17T Loclwood were conspiring together with Mr Franklin
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to entrap the defendant? Veren't they doing 2 foolish
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pct vaiting out there in the dark for that man to show up?
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ifex:t dey Mr Franklin came out on Bunday to see }Mr Lock-
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wood, and there was not a single, solitary soul <from the
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N

Disfrict Attorney's office present to corroborate that fact.
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Does that look like a frawe-up on the part of Ir Lockwood
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or the District Attorney on that point when they dicdn't

—
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have z single man there to corroborate Franklin's testi-
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pony? And does it prove to yomr mind that Franklin came
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inknovm end unsuspected tothim, and that Franklin didn*t
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know they were trying to trep him at that time?

Do
—

Franklin, on Monday, tried to set the money from ¥Mr Dar-
3 ] &
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row, and he didn't get it. Darrow kept putting him off

DO
w

fntil noon, and then sgain until evening, and that evening

Do
fr

he told him he couldn't get the moner out of the vault, besauvp

Do
(@4

the vault had closed; they would have to vait until the

Do
(e}

next morning at half past 8. How did Franklin know that
Job Parriman wouléd go to the vault the next mornines at
half past 9, as Harriman himself has admitted uponithe
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stand? Could Franklin draw aside the veil tmat vas
stretched over the acts of the next day and know that Har-
riman vas going to the vault on Tuesday morning at half past
8? Mr Franklin had made the appointment to deliver the
sum of money to ¥r Lockwood on the Iﬁomday nigsht. The Dis--
trict Attomney had goﬁe out with Mr Lockwood to ﬁis
home, and they had made arrangements so Franklin would have
to come out to Lockwood's house at nicht. They surrounded
the house that night with their detectives, and they wait-
ed for Franklin to come with the money., If Lockwood or the
District Attorney were parties, or either of them were
verties to any frame-up on the part of Franklin, why did
they stsy out there in the dark that night, listening to the
conversation tetween Lockwood and Franklin? Waiting in
vain for Franklin to deliver the money? ‘'hat did the men
who were out there think? They thought Lockwood was string-
ing them; that probably he got the money and was keeping it,
but he didnt't get it. He didn't have it. Franklin hadn't
got it from Da.rrow, so they couldn't deliver the money
there that night. If this had occurred out there that
nisht and that money had been delivered on Mondzy night,
you would never have had & sﬁspici‘on it was & frame-up,
but yet the way in which the bribery did odcur vas & far
cleverer scheme than to pay it out at Lockwood's house
that night in the dark, becai se in the dark and at night

the very fact that Franklin came to the prospective jurorE'
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house would seem a suspicious circumstance in itself; it
would be easy to station men around there and cavture him
at that time', They expected to do it, but they coulan't do
it. Next day Mr Rockwood had to come to court. IMr Franklin
couldn't ‘_c.;et: the money until half past 8, and Loclkwood had
to be in court at 9 d'clock; the order called for it.

And so they made an appointment with ¥Mr Franklin that he
should meet Vhite at quarter to 9; that White should immed-
iately 20 dowvmn to Third and Los Angeles street and deliver
the money to Lockwood, and Vhite should hold the talance of
the money as stakeholder.

Supposing Lockwood was true to Franklin and false to his
country? Supposing Lockwood had been willing to accept
this money? Lockwood was the man who had lived for meny
vears in this community, a man of whom the District At-
torney would have no suspicion; & man who could have gone
into that jury htox just as esily as Mr Bain did; for the
same reason that he had led a lony, honest life, and vas
above suspicione. |

Supposing trmt Franklin and Lockwood had been seen at
Third and Los Angeles streets? They were old friends.
Lockwood could say, "Yes, I ﬁet ¥r Franklin that morning
2s I was coming up to court; shook hands; passed the time
of day‘ and valked onr. * 1Vho would have doubted his state-
ment? But Franklin didn't even take tilet chance. He sent
another men, ¥r White, of whom nolkody vouldé have any sus~|-l
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picion. Franklin was more or less knowm to the people of
this community as connected with the defense in this case,
and he might arouse suspicion of some passer-by; some passer-
by might recognize him and report to the District Attorney
that they were together. He didnt't even take that chance.
Fe sent White to meet Lockwoods Lockwood, you remember,
tried to get Franklin to meet him over here at the TFederal
Euilding, and Franklin said, "No, I am too well knowm
eround there." TFranklin had formerly been a deputy marshal.
Too many people would know him near the Federzl Building,
énd,he didn't want to take that chance. He said, "You meet

me dowvm at Third and Los Angeles street;"
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‘and that Harriman was going to come to the office again.
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a place that is convenient to the Higgins Building, where
he expeéted to get the money. He said, "Meet me at
half past eight," the night before. He told White--Frank-
lin told White that the vaults were closed and they would
not be opened until half past eight, and he couldn't get .
the money. The same’night, Monday night, he told Lockwood
that the vaults were closed and he couldn't get the money
until half past eight the next morning, and so made the
appointments they were to meet in point of tine after half
past eight+ TFranklin is corroborated in that point by the
fact that the vault did open at half past eight. Job
Harriman did go to the vault at half past eight. Job
warr iman says it; Hawley says it; Russell is-brought in
to explain away that circumstance by saying that they paid
a check--or paid a note on the 3%th, when they had money
enough in the bank that day. |

~ That $500 that was put to Job Harriman's account

that day in the bank was probably his rake off, his share
fof holding the money for Darrow until he was ready %0©
use it. We know that all the appointments weremade after
half past eight. We know that Franklin, if he was planning
it, had looked into the futuie, and had learned from the
future that warriman was going tc go to the bank at half

past eight that morning and draw some money out of his vault|

Franklin says he saw Harriman at the office that morning e
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“diately from that building, went down and met White.
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Harriman says he came to the office that morning
immediately after half past eight, the same as Franklin ,
but denies that he saw Franklin; deﬁies that he saw Darrow.
Deries 'that he brought the money, and Franklin went imme-

Now, the watchman has been put on the stand.
That watchmar denied Franklin was there that morning but he
says he was there between 7 and 8 o'clock that morning--
MR « DARROW. At 7 o'clock.
KR+ FORD. That he was there around 7 o'clock; the earlier
the better it suits hy argument. Put it at 7 orclock if
you desire. 1 wantéd to be fair and put it a little
later., Shoeber‘said it was about 7 orclock. ﬁave they
made any accounting - for the time that elapsed between
7 o'clock and half past eight? Whpre was Bert Franklin?
Did'they interrogate him? Bid they bring forward a
8ingle witness from their willing cohorts from Venice, that
would swear that he saw Bert Franklin between 7 and half
past eight dclock that morning? Fow do they account for that
fact, if he didn,t get the money from a mystericus strangef
early in the morning, that he made bis appointment so late
as 9 o'eclock, and Mr. Lockwood should be in court ds a juror?
TEE COURT. 1t is 12 o'clock, M, Ford. We will tzke the
noon recesss

(Jury admonished . Recess until 2 P.r.)

o R
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AFTERNCON SESSI10N. Aupust 13, 1913; 2 PM,

Cefendant in court with counsel.

THE COURT. All the parties are present. You may proceed,
gentlemen .

MR, FORD. 1 have hurried through the events that occurred

“on the morning of November 28th at Third and Los Angeles

streets. As the way the thing worked out, 1 believe that
it was the cleverest possible manner in which a bribe
could be given. You rexember that prior to that date the
LCistrict Attorney knew that there was one man on that jury
who had been bribed, Robert Bain. Remember that the
Dietrict Aftorney krew that Darrow was the man who was
responsible - - for the bribing. The only evidence that
he had as to either of these events was hearsay. No
prosecution could bte had; Bain could not be removed from
the box; the attempted bribery of Lockwcod by Fra;klin
rested solely upon the word of~Lockwcod agéinst Franklin.
Remenber that up to that time we must presume that Franklin's
reputation was good, and there is not one scintila of
Franklin's
evidence here that/reputation was bad, and it was not.
1t was the word of Franklin against Lockwood, and Lockwcod
against Franklin. The proof that Mr. Bain had been bribed
résted solely upon Franklin, upon the declaration of

Frarklir to lockwood +hat there was another man on the L_

jury, a member of the G.R.R. "whom you know well."™ The
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testimony against Darrow was solely this. Franklin had
said to Lockwcod,"l will see Darrow and try to find some
way to make it safe." When the money waspamssed from Mre
White to Mr. Lockwood, no man had seen Franklin pass the
money to ‘White. Up to that point there was no additional
evidence gathercd against Franklin,/zztil White had been
arrested there was no direct and positive evidence that the
money had come from Franklin to White. But White was
arrested; White came through and testified, and that link
was furnished. Mrs Franklin was down there in that vicinity,
watcbing his money . He wa ted to see that White would pass
the money to Lockwood, =2s had been agreed upon. Wr Darrow
was down in that vicinity watching Franklin and the money.
While Mr. Franklin was there on Third street he saw Jim
Campbell, an attache of the District Attorney's office, pass
by. FHe did not apparently attach any great deal of import-
ance to that event. But when he saw George Home. sipaking

around the corner, he did attach some impbrtance to that

event. - He hurried down to meet Lockwood and said, "Come,

let's get away from here; 1let's walk up the street,"

and allowdd White to drop behind and get away if he could
take the cue. But White did not take the cue and did not
get away, and was compelled to confess. After they had
gone up the street a little ways around the corner,

Franklin begaﬁ to realize that his friend Lockwocod had

betrayed tim, and he immediately began to think of some Way
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to turn the tables upon Lockwood. He was going to
Beat lockwocd to it. He was going to discredit Lockwcod 's

testimony in advance.
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He made up his mind to charge Lockwood with having solic-
ited a bribe, and to turn'  Lockwood over to the first
policeman he mete That is what he says, and his testimony
upon that point is corroborated out of the lims of the
defendant's ovn witnesses in this case, because Davis says
that he reported to Darrow that Franklin vas innocent,.

that Lockwood was attempting to solicit a bribe, and that

Franklin intended to turn Lockwood over to a policeman. i

I dontt velieve Mr Davis' testimony upon that point is
trues I belieye Davis knew better than tmt. But some
such plan vwes entertained by Franklin, and it was commu-
nicated to Davise. Davis knew that Franklin's desire to
do this thing vwas merely a subterfuge, to get ahead of
Lockwood, to turn the tables upon Lockwood, and tmt was
all there vas to it.

In a few days after that event -- I have forsotten now
whether it was the next day, the 29th, or vhether it was
on the 1st of December -- at any rate, MrsBain came to
the District Attorneyﬂs office and toldAher’story and
an information was filed zzainst Franklin on the Bain
Charge, and when Bain testified and Mrs Bain testified
and Vhite testified and Lockwood testified, and Franklin
was dowvn in that vicinity tryins to save the day, to hurry
Lockwood end Eain away from the scene, they had a case zgains
Franklin, Franklin Jmew 2t that time that he vas done fqr,.

If there vas any frame-up in this case, it vas a freme-up

a3
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on the mrt of Lockwood and the District Attorney to catch
Franklin, aund they céught him, they had a right to trap
him, they had a right to do the things they did; and they
did catch him.

Now, g entlemen, vhat defense is put up against those
circumstances?  They charge that Franklin vwas acting in
collusion with Lockwood. You heard Franklin testify upon
the stande. You know how bitter.the feeling is that Mr
Franklin showed toward Mr Lockwood. ‘You remember what
Lockwood testified at the preliminary examinatioﬁ; he
said "Franklin told me he would see Clarence Darrow and
find some tay to meke it safe." Franklin realized that
vas .an indiscrete thiny for him to say. He was angry,
he didn't like Lockwood anyway. He went up to a newspaper
men and he said, "If Lockwood says that I saidlthat, he is
a damned liar." Those are the tdmms he used. Eere on
the stand you saw how he showed his animosity against Locké
wood, There vas no community of interest between those
two men. Franklin admits that he made timt statement
to the reporters at the preliminary éxamination, znd he
Says upon the witness stand that that vas true. And
Sstill sore against Lockwood, he .denied cat Lockwdod‘
told the truth with regard td that parFicular expressione.
He denied it upon this very stand heres Evidently those
two men were not friendé, never have been acting in col-|

lusion at any time for the purpose of hurtinz the lMcHamzras
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or Tor any other purpose.

There is not a scintilla of evidence in this case
that Mr Lockwood was acting in collusion with Harring-
ton. No such claims have ever been made by evidence or
otherwise. And, in regard to thecharacter of MMr Lock-
wood, you must realize that MT Lodkwood is an honest man,
and that he has told you what did occur between him and
the District Attorney, and that nothing occurred between
him and any other person, except the District Attorney.

Vas there any collusion between parrington and Franklin?
Franklin vas never told by Darrow where the money came
from. You remember~Harrington asked Mr Darrow dovn at
the dictagraph conversation, he asked him this question,
"Did you ever tell Franklin sbout showing me this money?"
or something in substance like thaty and Darrow replied,
"Never in Christ's world did I." Darrow had never told
Franklin vhere the money came from, and Frankiin never
testified upon the stand that Darrow had so told him.

IR DARROW: Your Eonor, I vant to object &nd take an excep-
tion; Franklin said that I stated I got it from Sam
Gompers. '

THE COURT: Let the exception be notede.

¥R TORD: Darrow never told Franklin he had cot the money
from Treitmoe's bank in San Francisco. If Franklin

and Farrinzton were acting in collusion, if they were L_

framing up somethinz by which they could get Mr Darrow,
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how does it come tlat Franklin did not corroborate Har-
rington on that pdint here on the stand? How easy it
would have been to f rame up testimony to say, "Mr Darrow
told me he had got the money from San Francisco", or some-
thing like thate. But he didnft say ite The testimony of
¥r Franklin and the testimony of Mr Harrington cover:
entirely different fields, and cover it in a perfectily
natural vey that must convince you that they are telling
the truthe.

Now, another thing. If Mr Franklin were in a plot to

destroy the defendants, the mcWamaras, in that case, or

to injure this defendant, how does it come tmat for weeks,

day after day, up until the l-th day of January, the time
that he confessed to me in this case, up until that day,
he had time after time and place after place, according to
the defendant's owvm witnesses in this case, he had éaid
that"Darrow never =~ = 7ave me any money. Dlarrow never
gave me a cent. Darrow is innocent of this charge."?
Theldefendants have.attempﬁed to impeach Franklin
by sayiné {hat he made statements of tmat character. MMr
Franklin admits upon the stand that up to that date, up
to that time, he was protecting Darrow; and that he did
make statements along that line, although he had denied
sayinz the precise things that were attributed to him, but
he did admit he was protecting Darrow. If Franklin were

in a plot to ruin Darrow, why did he protect him at that
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time? The defendant himself has called yourzitention

to the fact that for weeks after the arrest of Franklin
the District Attorney’had said, "Ve have no evidence against
Darrow on that charge." Neither did they. They never

had any evidence upon which he could be indicted or tried

in this case until the 29th day of Januvary, the date on '

which the indictiments were returned by the grand jury.

It took us weeks of patient investigation to gather tlis -
material together, in order that he might be indicied for
the crime that he had committed, and prosecuted here in
this court. The first absoluté, necessary thing to do
vas to make Bert Franklin come through, before the case

would be sufficient or complete to present it to you.

|
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1 do not mean to say that this case rests upon the testi-
meny of Bert Franklin alone . 1t does not. But Franklin's
testimony furnishes an explanation of all the circumstan-
ces in this case, and there is no other explanaticn pos-
g8ible-~-all the circumstances of this case except the story
told by Bert Franklin, through Bert Franklin here upon the
stand day after day, cross-examined by the most skillful
cross-examiners that this fair city can produée. You saw
him remain there unshaken in any essemtial detail of his
testimony; he told all the circumstances of each day with
a particularity of detail that would absolutely defy
fabrication. No man could make up such a story upon the

stand here and fit it with the circumstances as they have

fit in this case; no man coulé have defied the cross-

examination which he good on this staznd . mhe court will
instruct you that the testimony of an accomplice ought

to be viewed with distrust. rhe ordinary rule is that a
Witness is presumed to speak the truth, and you must

rely upon the testimony of that witness unless there is
something in his attitude, his relatbn to the case, his
manner of testifying, or the probability of hie story
which destroys that presumption. That same distrust may
be repelled by the fact that he has told a story that

is extremely protable, by a consideration of its relation
to the case, and all fhe circumstances in the case, by the ‘

fact that he has beeﬁ corroborated in detail after detatl,
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as Franklin has in this case, and as 1 shall show you
before 1 conclude. That being the case, that distrust
should have been absolutely removed, and you have a right
to telieve that Bert Franklin has told the truth upon the
stand in every essential detail, as 1 am sure that you mus t
as men of ability, and your duty as jurors is to satisfy
your reason as men. What you believe as men beyond a rea-
sonable doubt you must also believe as jurors beyond a
reasonable doubt.

While 1 am upon the subject of Franklin, ycu
rerember that he testified he had met Mr. Darrow and Mr. Davis
in %> his office onthe 14th day of January, and there had
discussed sone proposition to deceive the Dietrict Attorney,
If Franklin were acting in collusion with the District
Attorney, or with some interest inimical to the defense in
this case, how was it that on the 14th day of January he
plotted in that office to deceive the District Attorney?

How was it that he actually attempted to deceive the Listric
Attorney and was laughed at at the very inherent im-
probability of ris story? How was it that he invented some
mysterious stranger whose name he did not know in order to
exonerate Mr. parrow in this case, if he were in a plot to
Truin ¥r parrow, if he were in a plot to procure the convic-
tion of the defendants in the McNamara cases? FHow was it
that he attempted to deceive them upon those dates? Can

you explain it in ary manner except this, that he was trying
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7353
to protect ir. Darrow, and that he was loyal to lirs Darrow up
to that time? They have attempted to show that the story
that weas concocted to deceive the District Attorney was
really the truth, amd tthey have produced 8hoeber upon the
stand with his mysterious stranger. You will remember that
Mr« Shoeber testified before the grand jury; that he
admitted receiving W¥r. Franklin up in the office, he thought
it was Tuesday morning, but after AOnsideration he guessed
it was on Monday rorning, and you have had here produced
upon the stand ir Mayer who testified to the identical
circuns tances testified to by Shoeber, and it must show,
if Mayer tellskthe truth, that Mayer was the man who
Shoeber saw, and that he waw him on Konday .- A great deal
of cress-examiration was directed against Mr. Mayer because
of the fact that he refreshed his recollecticn as to dates
in various manners, but éhere is one thing that remains
in Mayer's testimony, and upon which he needs no recollec-
tion at all, and that is that he had worked on qaturday
night and Sunday, and had reported to .. Franklin on Monday
ﬁorning prior t¢ the éleas of guilty, and prior to the arrest
of Bert Franklin, and from the other circumstances in this
case you know that the Saturday night referred to was the
25th day of November, the Sunday referred to was the 26th
day of November, and the londay referred to was the 27th

day of November, and there can be no possible doubt in

your mind that it must have been Monday the 237th day of L
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November that Shoeber saw lMr. Mayer there, and saw Mr,
Franklin there. Mayer answers the description given by
Shoeber , although Slioeber, ohe of the lieutenants of the
defense--private solider of the defense--refused in court
to identify him.

ire Mayer went up there Monday morning to get his
money, and he went over afterwards to the office and gave
Mrs. Franklin a receipt. She does not remenber just when
the receipt was given, but she said it was not made up for

the purposes of this case, it was made in the ordinary

course of business and was inténded to show the date on which

that sum was paid to Mayer by Mr. Franklin, and it absolutely
fixes the date in this case. Mrs. Franklin has never been
accused of any crime; WMrs. Franklin testified on this

stand ' - * after her husband had received immunity auto-
maticaiiy--Mrs. Bert Franklin could not be prosecuted;

Mrs. Fra klin was not guilty of any crime. What motive

was there for Mrs. Franklin to falsify in this case? Anothe
thing: You remember that it was the influence of Mrs.
Franklin that made Bert Franklin come through to the Dis-
trict Attorney in this case. You remember that according
to Franklin's own testimony, ir. Rarrow and ir. Davis were
willing to pay his fine and give him a sum of money until
he could rehabilitate himself, but when he went home to his
wife and told her the circumstances of it, like the true L

woman that she was, she said: ~"Bert, you can tzke your
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medicine if you want to, you can & what you think right as
a man; 1if you believe that you ought to plead guilty and
let Darrow go, she said, you can do so, but 1 will not
take one dollar of that corrupt money. And it was her
influence that caused him finally to come through and
tell the truth to the District Attorney.

Juet a word, in passing, about the inherent prob-|
ability of the story which he had told. Wre Franklin, if |
he had been approached by a stranger, knowing that the Dis-
trict Attorney was always starting something to keep the
defense busy, knowing that the District Attorney was watchiné
their every move, would at once suspect a trap on the part

of the District Attorney. Would he take money from a man he

did not know? If an offer of that sort was made, what
would he do? Why, common sense tells you that he would at
once report the circumstances tc this defendant and receive

his advice in the matter« And if he recei ved it from some

stranger, it would not te until after he had consulted with

M Earrow and knew it was all right so to do. And if he goﬁ

it from some third party, and ¥r. parrow told him to do it, f

and Mr, parrow aicded and abetted and adised him and en-
couraged him to do it, then ir. Darrow would be guilty whether
he persona’ly gave the mcney to Franklin or not. And there
would be absclutely no necessity of Franklin claiming he

got the money from \i: parrow personally. There is absolute-

no
1kaotive whatever for Mr, Franklin to falsify upon the
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stand and say he got it personally from Mr» parrow if hek
got it from somebody else, because if he did get it from )
somehbody else he certainly consulted this man before he }
took it. He never got it from an unknown stranger.

The defense in this case have'shifted about
from one base tc another . One of the jurors in this case

made an innocent inquiry about the political situation in

- this case. Xnowing that all the defensed . they had sub-

mitted were ursatisfactory, they * ..i= . immediately

jumped at the bait. They inmediately tried to instil

into yow minds the possibility that Bert Franklin had
acted for the political adversaries of Job Harriman, and
this was the result of a political frameup in thiséity.
Let us see what are the circumstances in this case.

dre Franklin has told upon the stand that Job Harriman--
that they had to waif for Job Harriman to go to the vault
at half past eight. He testified that Job Harriman came
into the office, saw M. Franklin, went into th® adjoining
room, and that Mr. Rarrow came out and imme diate/handed
Franklin £4,000 and he left.  You remember that after the
arrest of Franklin, up to the day of the pleas of guilty,
you remember up until the ﬁery hour that the votes were
counted in this city, that it was by no mesns certain that
the socialists would not win out in this city . A vigorous
campaign wzs being waged by them at that time. Was the

story as told by Franklin upon the stand here ever made
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That better campaign material could there possibly have
been than to spring the story thnat Franklin has told upon
thestand at that time? If there ever was a necessity

for menufacturing that story, it would have been then, not
now. There is no campaign on at the present time/ Mr Job
Harriman is not a.candidate for office. Job Harrimen ,
the man most vitally interested, says here upon tﬁe stand,
he says he never heard the circumstances as told by Frank=-
lin here upon the stand, he never heard it from the lips of
anybody inimical’ fo the defense in this case, inimical.
to the Socialists in Wds city, he never heard it from
the liﬁs of anybody until he héard it from my libps in the

office of the District Attorney three months afterwards,

.when he vas called before the grand jury. That was the

first time he had ever heard his name mixe# up by anybodye.
Franklin had kept still all of the times Isn't that

the very best evidence that it was not a political frame-
up? If the situation was f ramed for political purposes,
vhy would Franklih come on here and manufacture it at

this time? It is not necessary to consider Harriman gullty
in this case. Mr Darrow, forv.~; purposes of his own,
may have deceived ITr Frahklin about Harriman. Ierrow may
have vanted to make Franklin believe that Harriman was
interested for same reason, and he held off until Harri-
man came to the office and handed the money to Franklin

at that time. It does not 2 dd anything to the strengthof
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the testimony here by implicating Mr Parriman. It is
possible to reconcile the testimony about Farriman in
this case wifh tpe theory of innocence, as far as Harri-
man i1s concerned. It does noteffect this case in any
vay, shape or fo?m, so far as the guilt of this defend-
ant is concerned. 17ind you, I am notarguing that Har-
rimen is innocent. I believe he is guilty. I believe the
circumstances in this case -- I do not know whether they
are sufficient to charge him asg an accomplice in this case,
but I believe, from the evidence in this case, he is an
accomplice in this case, but I am trying to show you at
this time that there is absolutely no motive today, as
far as the purpoees of this case are concerned, for mix-
ing up'the name of Job Earriman. And why does Franklin do
it, if it is not true? The only answer is that it is part
of the details of what occurred at that time, and that
with rega;d.to this trensaction Mr Franklin has told you
everything with the same mul}ipliticy of detail that he.
has told you everything elses If it head eny effect at
2ll its only effect at this time could be to weakeh the
testimony of Mr Franklin,vbecause Mr Franklin would ~ well
know, and the District Attorney in this case would well
know tmt it' only furnishes an opportunity for another
witness to come on the stand and contradict Franklin.

But the thing was true, e had to furniéh then the oTj

portunity to let them contradict it if they desired.
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If it was a ffame-up, the persons who were framing it
would have cut that out. Because they as lawyers
would know that a cieccumstance of that sort oniy furnish=-
ed an opportunity for another witness to deny portions of
Franklin's story.

The circumstances of Earriman, then, were not made pub-
lice There is a motive for it now. Is Franklin telling
the truth in that regard? 1Is he? Or waa he the tool of
any political combination? I dontt think I ouszht to waste
your time further on that subject.

Now, there is another hypothesis: was Mr Franklin the
agént of the prosecution in this case? Mr Franklin
went to MT Fain and offered to give him $400 and promised
to pay him 't?;:BGOO more, and he sat in that very chair |
right there in tack. WVas the brive to iconvicithe lc-

Namaras? No, he was told to acquit them, and he wasntt

3
going to get the money unless he did acquit. The 5:;33600
additional. Mr Franklin went to Mr Smith out here at
Covina and offered him $4000 to sit as a juror in this
case; to convict the wcNamaras? Mr Smith testified that
the $54000 wvas conditioned upon this fact, that he should
vote for a v‘erdictl of not guilty in the case of People
Vvse Jo B. McNamaras Mr Franklin went down to Third
street and saw Guy Yonkin, took him into a saloon next

door and offered to zive him $4000 if he would sit as
jury in the case of people vs. McNamara, and that vas 1
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conditioned upon one thing, that Yonkin should refuse to
convict and ghould vote not guilty in the case of éeople
vs. McNamara. M Franklin went out to John Underwood,
who.is/now dead, and offered him a bribe, and Underwood
s.id, "He was my friend, and he couldn't hurt the prose-
cution." THe offer . to him was for the purpose of vot-
ing not guilty. Mr Franklin went out to Krueger at The
Palms and offered him $4000 to vote not guilty.

MY Franklin went to Lockwood and offered him $4000, and
you have have had the money here, to vqte not guilty.
Why, isn't that the most remarkable thing you ever
heard of in all your life to convict a defendant, to go
and brive a juror to vote not guilty, and promise them
money if they would vote not guilty. Can it be possible
that any person interested in the conviction of the lc-
Namaras would ever bribe them to‘vote against convicting
them? As IMr Appel would sy, a fifteen-year-old boy would
know better than that. -

Now, Mr Franklin furnished another opportunity for
contradiction upon this stand. He said when he went
dovn and saw MTI Kreuger timt Kreuger had told him that
Frank Fowler had been to see him, Frank Fowler, the
railroad detective. TFrank Fowler, whom the d efense in
this case had characterized as one of our most eminent

members of the bar. Frank Fowler, whom, to use one of
MIr Rogers!'! Vernon arena terms -- Frank Fowler, concern{Pg
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whom Mr Rogers buncoed this court into sending a trans-

cript of the testimony to, and Frank Fowler came in this

court, and attempted to make a great hellabaloo todeceive
you g entlemen of the jury; make believe that he was

indignant and thereby avoid going onto the stand.
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MR. APPEL. We take an excepticn.
MR. FORD. He came in here--
TFE COURT+ Wait a minute.
MR. APPEL. We take an exception and o®ject to the remarks
cf counsel that Mr. Rogers here or any cne conneoted.with the
defense ever bufféloed this court oi{buncoed this court.
THE COURT. fThe exception will be noted. Prodeed, Mr. Ford.
MR « APPEL: ] think it is =2 reflection upon the court.

MR « FORD. (Courts are sometimes deceived.

"THE COURT . 1 think, however, it is a formal expression that

might be avoided'by counsel.
R+ FORD:. Ycur Honor, 1 cannot avoid my duty to say what
1 believe to be the plain--
TPE COURT. 1t is ghe form of the expression, Mr« Ford.
MR+ FORD --facts in this case. What explanation did Mr.
Fowler give as to his visit to Mre Krueger down there?
By the way, Mr, Krueger was an unwilling witness. The testi-
mory was dragged reluctantly from his lips upon the stand .
MR. Krugger was a man who had been prosecuted b& the Dis-
trict Attorney and had no love for the District Attorney.
¥re« Krueger was not anxious to a2id the District Attorney in
any way, shape or form. Mh Erugger told Franklinthat
Fowler had come to his place and laid out four matches
upon the floor, each match csymbolizing a thousand dollars;
four thousand dollars. How did it come that Fowler pre-

sented to i Krueger the same identical propositicn tha{.had
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been presented by Mr. Franklin? S
VR « DARROW - We want to take an exception.
VMR- FORD. The only inference that can be drawn--
MR, DARROW:. We take an exception to that. Krueger said
each match represented a dollar or ten do’lars; he didn't
say each match represented a thousand dollars; said he
didn't know.
THE COURT. The objection and exception will be entered.
Proceed, M, Ford. a |
MR « FORD. . Krueger was an unwilling witness. He was
not going to aid anybody . Fe had to admit to the four
matches proposition, and he understood at that time well
that those four matches symbolized $4 ,000, and perhtaps
would have accepted it in this case. 1 dontt want you
gentlemen to believe that we admire the character of ilre
Krueger. All we are interested in is the truth of his
statement, and we believe the truth was forced out of him;
that is all 1 care about Krueger.

vow did Fowler happen to gé down there? FHe
adrite he saw Krueger down there on the 7th day of September
Fe gaid he was interested ina witness in the case of
the radlroad; he was intérested in a witness by the
name of Warrison; he didn't know bis initials; he used
to live at Santa Mcrica. Fe moved out to the Palms. He
inquired of sonme man down thefe‘if he didn't know him; he

had seen parris. He went to the billiard hall and asked
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of him. Fowler then went over to Krueger's and thought
perhaps Krueger might know something about him. He
couldn't give you any details whatever about this man
ﬁarris. Keueger said the man might have lived there, if he
did he ‘moved away .« 1 call to ycur attention also another
very significant fact, that was this: When Mr. Krueger
was upon the stand he was notasked if Fowler hadn't come to
see him in regard to this man Harris. Yo foundation was
ever laid for impeaching Krueger by Fowler's testimony .
Probably in their hearts they remgnized they could not
impeach a yellow dog upon Fowler's testimony, and for that
reason did not lay the foundation, and the only reason they
produced Fowler in this court was they were afraid his
appearance would not be sufficient. They called your
attention, gentlemen of the jury, to the fact he was not
un@er subpoena then, and he should be put upon the stand,
80 finally they did put him upon the stahd. 'Gentlemen,
if you had a case would you hire this eminent lawyer of the
bar, Mrs Fowler, to handle your business for you? Would
you trus® him? 1f not, don:t trust his testimony.
wealthywow, there is another point inthis case. Whateve
interests were apout bribing these jurors or hired i
Franklin to bribe them, were not throwing their money away .
$AOOOL is not a sum that people, no matter how . . = thev |

are throw away lightly. 1f they paid each

r
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man $500 as an ernest of good faith, that is a sum they
dor’t”throw away lightly. This'money if given to a man
must have been given with some expectation that he would
remain on the jury. PYow did they ever expect to retain
that man upon the jury unless the facts were told to Mr.
Darrow? .

Bain was a man whose interests were not‘parti-
cularly in favor of the dsfendant. Lecckwood was a man
whose opinions were not particularly in favor of the
defendant or the McNamaras. An éxamination in court of
either of these men might bring forth the fact that they
were hostile to the prosecution, and so they had to guard
agairst that. They had to figure an examination in some way
that would retain the bribed persons upon the jury . How
could Franklin or any other person behind him ever expect
to retain this man unless the facts were communicated to Mr.
Darrow in order that Mr. Darrow could act accordingly?

Do you suppose they went out blindly bribing everybody and
taking chances on Parrow retaining them, or do you suppose,
like sensible men, they told Darrow the circumstances in
order that Darrow might make their money go wher¢ it would
do the most good and the best for thems.

Now, this Christian anarchist, Lincoln Steffens
took the stand and testified that he had first broached the
proposition of letting J.3.s plead guilty and stopping all
cther prosecutions. That he first toock up the subject.
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with Mr+ parrow on April 20th, Monday morning at breakfast.
That they had labored all that week until Saturday night
trying to get the authorities to accept that situation.
iire Steffens says that the District Attorney at all times
insisted on both men pleading guilty. He says that on |
Thursday , Friday or Saturdzy night, he would not be particu-
lar, but he knew it was before Sunday the 26th - that the
National Erectors Association and the interests in the east
would not consent to a plea of guilty unless both men plead
guilty , yet they were trying to act with the District At-
torney to prevent the prosecution of both men and get him
to accept a plea of guilty on the part of one man--
THE REPORTER. You said April, ir. Ford.
KR+ FORD. 1 meant November. 1ls it possible that tﬁe
District Attorney or the wational Erectors Association
would interfere with a plea of guilty by framing up something
on ¥r. Darrow at that time? |
Mind you, the testimony of Lincoln Steffens shows

that the National Erectors Association or the interests in

the east, who were interested ir the prosecution of the
McNanmaras, that those people knew prior to the end of the
wmeek, or Sunday, November 26th, that there was a chance
for roth--a chance for at least J B McNamara to plead guiltys
Tre world at large wished to know the facts; the world at
large would never be convinced of the facts if these me

had been sent to the gallows by reason of a juzy, verdict.
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¥anyg millions of people in the United States would have
felt that the evidencé, however strong, was a frameup, and
that these men were iﬁnocant, and it was desirable above
all things that they admit treir guilt; that they confess
their guilt. Thatwas the thing that most of the world,
who were interested in the prosecution; that was the thing
that they were most vitally interested in, to convince the
rest of the world that these men were guilty, and after the
defendants tremselves admitted it, is it likely that under
those circumstances they would frame up a job on Darrow?
Darrow was a criminal lawyer. Darrow had beén a fighter
all his life. You have seen hie powers here in court; 1f
they framed up a proposition against Darrow wouldn't they
know that Darrow would fight all the harder ? Wouldn't they
khow that any crime of that sort would prevent the very
thing that they wanted, a plea of guilty.

As a nmatter of fact, gentlemen, the people in
the east had: absolutely nothing Whatever to do with the
qQuestion of the plea of guilty or otherwise. That was a
matter that was handled by the District Attorney of this
city regardless of any outside infmuensé, as will appear
from the testimony of Lincoln Steffens himself.
¥on. APPEL. We object to the statement of the géntleman
here, that no interests nor no people inthe east had any
interest inthe matter; and they had nothing to do with the

question of their allowing or rejecting the plea of guilty,
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on tkeground it is contrary té the evidence, and there

is no testimony to the contrary, and 1 object to the
gentleman testifying to those facts before the jury while
not under oath,

MR . FREDER1ICKS. That is a deduction drawn from the evidencel
THE CCURT. 1 don't want any argument on the subject.

1 don't want to hear from you ir. Fredericks. The objection
will be noted and the jury will bear in mind their admoni-
tion and instruction in regard to their being the juiges of
what was testified to. Proceed, Mr, Ford. |

MR « FORD+ Now, what is the next step, according to the
testimony of Lincoln Steffens? The man who believes that
men should not be prosecuted for mere murder. You heard

him say that on the stand . The man who believif that they
should‘go free because they were guilty only of ,social
crime. What did he say was the next step in the case, if
you can trust his testimony? He says that on Sunday, the
defendants were seen by him self and ¥r. Darrow and a dead
nan, Judge McNutt. 1f Judge McNutt were alive they ﬁ;
would nof testify that he was é pafty to the proceedings

on Sunday, but he is dead, and so theycan nzke any asser-
ticnsrthey piease with regard to him. |

YR, APPEL. Wait a moment--we object to that statement as
being an inference that Judge McNutt, if he were alive,
Wwould have been a withese to a fact contradicting the claimg

of the defense, that he was present on Sunday, one of thie
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meetings referred to in the testimony for the defense.
The Court. The objection will be noted. Proceed, Mr. Ford.
MR » FORD. M. Steffens says that on Sunday they saw J J
McNamara and J B McNamara. That they talked to each one
separately, and each one was willing to plead guilty pro-
vided the other was.saved, according to his own testimony,
on Sunday, J J was willing to plead guilty only on the
condition that J Bshould be saved.
MR. APPEL. We object to that on the ground that that
is not the evidence and is contrary to the evidence.
MR. DARROW. Said his 1ife should be saféd.
THE COURT. The objection will be noted. The jurj will
bear in mind that they are the judgeé of what the witnesses
testified to. '
MR+ APPEL. We object to his misstatement of the facts.
THE COURT. The objection is noted.
MR FORD. Thedefense have an opportuﬁity in thie case to
argue the facts ih this case. If they dény that there is
a transcript to support any facts concerning which 1 have
argued, let them make them when they argueto you, and my
chief, Captain Fredericks, will read you from the trans-
cript, when he closes, the exact testimony on that point.
1 must hurry through; 1 haven't time to take up the refer-

ences. 1et them deny each time and we will make a note

and it will be given to you on the closing from the transoript

itself.
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At any rate, both were willing to plead guilty.
J B--there can't be any contradiction about this--at one

time, the first time Steffens talked to them, each one

'was talked to separately, each was willing to plead guilty

if the other could be saved. Fach wanted to save his broths
and save the cause of union labor. How J J could save

the cause of union labor by pleading guilty himself I don't
know. He was an official., Certainly a plea of guilty on
his part could not save urion labor, but that is in the
testimony of Steffens. The point 1 am driving =2t, however,
is an entirely different one . lr, Steffens says that on
yonday they sent ¥rn pavie, Captain Fradericks's friend,

to see Captain rredericks and see what he would do on that
day, and that the District Attorney told Mr. pavie and lr
Davis reported back to Mr. Darrow that he was willing, on
ronday , toaccept a plea of guilty from both defendaﬁts; he
was willing that J B should take a life sentence and that
he was willing/ggould take a sentence, say, of 10 years.

W, Steffens says that the District Attorney
hadagreed'to that on Saturday, that being a week tefore,
btecause somehowthey had discussed that very proposition on
Sunday November 26th. 1t had crept into the discussion
somehow. FHe didn't remembar how, but the propositioﬁ was
that the district attorney was willing to let J J take a
term, say, of 10 years; and to let J B take life.

MR. Davis and ¥r. Darrow, according to this
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testimony, called on the District Attorney again on
Wednesday, and the District Attorney told them on Wednesday
he was willing to let both defendants plead guilty, to let
J J plead guilty ahd take 10 years, say, or something like
that , and to let J B plead guilty and take life.

They had to furnish some excuse there. Steffens
realized and the defendants realized that there must be
some other condition made which would account for the
necessity of having a conference on Thanksgiving Day. That
was the fact that stared them in the face, the fact that
they had conferred all day long with J B McNamara, then
80 in order to get J B to confess and so they had to invent
a condition and they sa2id that on Wednesday the District
Attorney insisted on toth men pleading guilty at once, at
the same time, and %hat made it very hard for them to
account for the necessity of arguing all day on Thanks-
giving day. But the point is this, gentlemen:  The Distric
Attorney, during the week preceding Sunday, knew that Bain
had been bribsd; he knew that Franklin had been bribed.

On Monday he knew that Lockwood had been approached by
Franklin and he knew that on Monday nigﬁt, and later it was
postponed until Tuesday, but at that time he thought that
on Mohday night Bert Franklin would go out with some .money
to give it to i, Lockwood. He knew that a crime was about
to be committed and yet he was willing, in the interestiLof

Justice, in the interest of ending the expense of litig
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tion involved inthe McNamafa triél, he was willing that

the crime contemplated by mert Franklin should never be
gommitted, and that meant that Bert Franklin could never be
prcsecuted. |

On Monday he was willing that that should be
done. That is the defendant's own testimony.' There was
rothing, absolutely nothing to prevent the defendants on
¥onday from putting in their plea of guilty, if they desired
to so do,, and remembef, e Steffens says Darrow the week
before had insisted that there must be secrecy; there must
be haste; we must do this huwrriedly or there is something
liable to go wrong, yet on Mondy, after this had been
consented to, Captain Fredericks, after Dawis had made his
last appeal, and his direct appeal to the very man with
whom he had to deal,/igg been turned down, and after they
realized there was no way to get anything, they realized
J J should plead guilty, and according to their own testi-
mony they were willing to plead guilty, both of then,
although there was urgent need for haste,
fhey didn?t do it. Davis never went back, .to Fredericks
that day and said "We will accept yow terms."

Hére is the District Attorney on cne side,
®*illing to forego the chance of capturing Franklin; willing
that a crime, even though it was committed, should g0 un=-
Punished, and yet they have the effrontery to stand herel-

before you and to say that the District Attorney or some
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person in the prosecution who had the same knowledge that
the District Attorney had, who, if they had any interest,
wou]d certainly not be throwing any stones 1ntbe way of

the District Attorney, who would certainly not interfere
with the success of the negotiations for the plea of guilty)
yvet they have the effrontery to say that somebody else

put up a job to get Darrow, when they were perfeot1§
willing, the authorities were perfectly willing to prevent
even Franklin from getting himself in the snaare, in the
interest of the people of this county, that the expensive
litigation might be stopped, there could be a frameup by
someone; something that is not true; something that this
defendant knows is not true, something,that Darrow, the
fighter, Darrow the gladiator of the court, would fight all
the harder; the man who knewthe District Attorney always
started somwthing to keep us busy. J}s that explanation
Plausible on the part of the defense, and is trere any
reason for their ‘making statements of that sort, or are

they trying to deceive you? Are they slipping from one
base to another to deceive you? 1f they are, gentlemen,

you should npt trust them. You should be guided by your
cormon sénse and the evidence in this case. You should not
be speculating for some evidencé upon which you might acguit
him. Now, here is another thing. Bert Franklin on the
87th day of November this year, by plea of guilty, annoudnced

to the world that he had gone. over to the prosecution.
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1 At that time the prosecufion in open court asked the court
2| to be lenient with Franklin; announced to the world $hat
3 Franklinwas to be a witness for the proseoution. There
4| was no longer any necessity of concealing the connedfion
5| between Franklin and the District Attorney, if there was
6 any, and yet the District Attorney insisted on Franklin
T| pleading guilty, : - placing the stigma of jury bribing
8 upon himself forever, placing this disgrace upon his
9 farily+ Do you imagine for one instant that if Bert
10 Franklin was in a frameup with the prosécution that he
1| would have allowed this stigma to be placed upon his name?
12| 1t is true that he was dealt with leniently. It is true
B! that he gbt more than he would have deserved otherwise.
14 It is true that he plead guilty to a crime which he com-
15 mitted, and knowing that it was wrong and being himself
16 over the age of 81; he went into it with his eyes open
7] ang i can say no word by way of defense of Franklin's
18| act in this matter, although Franklin was dealt with
19 leniently in order that justi%gemight be accomplished
20| in this case; in order that/ man who corrupted Franklin,
21 in order that the man who corrupted others, in order
22 that the mah whose life and conduct and teachings were
23 lurihg men whom he never knew into evil ways; in order that
24 that man might be punished.
4 YR, DARROW - Wait a moﬁent. 1 will take an exception to |
% the language just used by wr, Ford.
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THE COURT* Yes, sir, the exception will be noted, proceed.
MR . FORD. The District Attorney and the judge realizing
the importance of this present litigation, dealt leniently
with Franklin, but the fact remains that the siigma will
always be upon his name. Do you think;%ranxlin was the
tool of the prosecution in this case, that if Franklin was
ﬁerely acting as a spy to trap Mr. “afrow, that if
Franklin want in for the purpose of getting thig
defendant that he would allow this stigra to be placed
upon his name?

Now, gentlemen, if.¥: Franklin was the agent
of interests hostile to uire parrow, why was it that way
late in February they resorted to the imperfect device
of the dictagraph, which, imperfect as it may have been, nevs
theless something of which thié defendant has been fear-
fully afrad, and which hasserved its purpose to indicate the
guilt of this defendant. |

1f ¥, Franklin or lrn Harrington or anybody elae
wzas in the prosecution's pay to get this defendant, why
could fhey not have managed to have witnesses present to
the transacticns that had occurred away earlier in the game
at the verﬁ tire these things were being done? Wouldn't
thky; if they were clearing up anything, had witnesses who

saw Mr, Franklin going into the building--the Higgins

d

Building , wouldn't they have had witnesses who saw ir. Darrow
going into the Higgins Building? Wouldn,t they have hl_
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witnesses so they could haye corroborated Franklin as to
these things? Wouldn®t they have had witnesses so dituated
that they could have seen Franklin pass the money to White?
"ouldn't they have had a world of testimony that we have
not inthris case? Certainly, if people were framing up some
thing and spedning thousands of dollars in that frame up,
throwing money around and promising money to everybody,
wouldn't they have hired men who would be present in an
advantageous position, and who could testify in this case,

and yet are not here? Isnot the very absence of such

witnesses the best proof that there was nc f rame up?
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Under these circumstances isn't it reasonable to sup
pose that this was the motive that actuated Franklin?
That Franklin saw there was no possible loop-hole for him
to escape, and that he was going to be convicted, that
there vas no chance for him vhatever, Davis had been
sent ,according to Franklin's testimony, to the District
Attorney, and they had asked the District Attorney to let

Franklin plead guilty, and to let him pay a fine of.$5000,

© 00 =3 O Ot = W DN =

and go free, and say nothing about it, stop all matters.

p—t
<

Mr Davis himself admits that he dad go to the District

fonry
-y

Attorney's office., MT Davis corroborates Franklin upon

—
Do

that point, tmt he didgo to the District Attorney's

—
o

office, and says that hevas representing Franklin at that

—
[

time. Mr Davis says that awayback in the beginning he

fon—y
(21

‘knew that Franklin was innocent, and yet he wants Frank-

ey
(=r)

lin to plead guiltye. Knowing he vas innocent, he wanted

P
-3

him to plead guilty; that he had represented to Darrow

fa—
(e o]

that Franklin vas innocent, and yet he admits he went to

f—
©©

the District Attorney's office and tried to get a plea of

Do
(==

guilty accepted upon certain conditions. Do you believe

Do
et

that MTr Davis would permit an innocent client of his to

Do
Do

plead guilty? Do you believe that Davis is that kind of

no
o

a lawyer?
Franklin has been abundantly corroborated in every de-
tail. There isaery detail of corroboration as to mmatt

occurred in those few days prior to the 1l4th day of
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Januarye. Franklin realized he was up against it.
Ee had heard Darrow say, when Franklin told him that the
District Attorney would never accept this wild-eyed
story about this unknown man, he had heard Darrow say,
"If you are g‘oing‘ to tell him about me, tell him about Job
Earriman, too." He went home and told his vife, and told
her about the circumstances. He consulted his friend,
an attorney, George Adams, and upon Adams' advice and upon
his wife's advice, but principally upon his wife's advice,
he determined to tell the truth to the District Attorney.

There was abundant evidence in this case to lead the
District Attorney to believe Franlclin would not tell the
truth (.° ° unless he told it was Q2dzznce Darrow.

Another thingz. Franklin‘ knew that th e moment he ook
his place upon this stand, the moment he started to tes-
tify upon this subject he vould receive immunity. Frank-
lin knew tiet he could not ve prosecuted for any madters
concerning which he gave testimony. Ffa.nklin knew that
the only prosecution vossible after the first words had
passed his lips, that the only thing for which he could be
prosecuted, would he for perjmry in giving fa.l.se testimony
there’upoh the stand. Franklin is shrewd enough, Frank-

l

lin is sharp enough, end these defendants were advising
and
him, Darrow and Davis, “he undoubtedly knew that the

moment he vas sworn, he would ke immune from any punishL

ment upon thet subject; he new that then he could tel]
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for Franklin. That was the only motive he had for act-

7380
the whole truth wit%absolute impvinity; thaﬁ he could not
be prosecuted excepting he perjured himself. There-
fore, when Franklin had started to give his testimony,
started out to admit that he had paid Lockwood $4000,
he was there to'tgll you any story he pleased about where
he got the money, excepting that if he told you & false~
hood, if he perjured himself, he vas liable to prosecu-
tion on an offense which would still ke punishable by. a
greater punishment thah the one whic h he had received.

He knew tlmt the moment he started he was immune from
punishment, and yet he went on and told you the truth,
told you that Parrow vas guilty. He szid here upon t he
stand -- and I believed him -- that he vas absolutely

neutral; that Darrow had been his friende. He said here,

to his face. Ue has always treated me right."
There is only one thing here, gentlemen, only one concluy
sion, znd that is that Franklin vas acting for Darrow,
that the only reason he had for bribing these men vwas
for the $1000 he got in each case. A$5000 were laid

aside for each juror -- %4000 for the juror and $IOOO

ing in this case -- no other conclusion is possible.
Now, what answer do they .- = give to the facts in
4

this case? They produce one of the d efendants employesy

¥r Wolfe., They have Mr VWolfe, a Socialist of the Darrow
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type. WVolfe takes the stand and says that he came down
that moming, that he had been with Mr Darrow on that
morning. ¥r Wolfe says that he knows he came down that
morning,'becauée that was his custom to come dovm at 8
o'clock; that is, to leave on the 8 ofclock car, and to ar-
rive here at 8:3C¢, .. He remembers that specifically,
because that vas his custom. Lafer on, when he vas cor-

nered, and he saw tkmt custom vas not going to be encugh,

he could remember positively, and he made the direct posi-

tive statement that he vas there at 8 o'clock, and re-

membered distinctly that it vas 8 o'clock. Pe remembered
then as to a t ransaction of that day. Conductors, one

of vhom was an admirer of Wolfe, a Socialist and an admir-
cr of Wolfe, take the stand. They don't even know what
they are called here for -- they think it is something
about an accident, but they take the stand and testify that
Wolfe was what is known among street car men as a late
traveler, that he always came on later'cars, and the man
wvho ran on the 8 o'clock car said that Wolfe took his car
only about once in a weeck. Yei Wolfe tries to deceive
you,centlemen of the jury, to make you believe &hat story
énd tells you that it was his custom to came down on the
eight o'clock car., Fe forgot that he was & candidate for
the council at that time, he forgot that he vas probahly
known, that he was Xnovn to most of the people who rideL

in on those cars. He forgot that theyr had seen his pic
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1 ture , forgot that they would be able to identify him,
2 that they vould remember him. Fe forgot that he vas one
3 of these distinguished sort of fellows, that hevas =
4| candidate for office, and that they remembered him. Mr
5 Wolfe testifies on the stand that he spent half an hour,
6| mnearly, in talking with Mr Darrow about the political
7 situation, They talked about the alliance between the
8 x0o0d Government people and the libguor interests, just
9 the same as Hawley and Barriman were talking, over the
10 same situation a few blocks away in the political head-
11| quarters. All of them talking over the situation of the
12 alliance of the Good Government people and the liquor
13| interests. It ¥s in the testimony that there vas this
14 remarkable coincidence, that these people in both places
15 were conversing about fhe elliance bvetween the liquor
16 interests and the Good Government people. Nowhere in
17 Wolfe's testimony does he give you his ideas on that sub-
18| Jject, and the probvability vas he didn't telk with Al Levy -
19 fo;lowing the same process of reasoning that Mr pawley
20| adopted to come to the same conclusion, that there vas
21| an alliance between the Good Government people znd the
22 liquor people, because he had never heard it from either
2| side, so he concluded it must be true,
24 Do you believe the story of Wolfe, under those circum-
2 stances? There is another point involved, and I will come
26 to that in just a moment. I vant to talk about HawleyEs
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testimony first. FHawley testifies that he saw Job
Harrimen at £:30 in the morning coming out of the vault
of the German-Amcrican Savings Bank at Fourth and
Sprigg streets. Harriman t estifies he wvas down there at
8:30. They talked three or four minutes on the corner
of Fourth and Spring. That would make it about 8:40, Mr
Hawley says that Barriman velked down Fourth street to-
wards the headquarters there. Mr parriman says he got
in his machine and went to his office. At any rate, we
know he was in his office, from the testimony of F¥ranklin,
and from the testimony of MTr Russell. Hawley says that
at 8:40 he started out to his own office across the street,
end figuring the time which would be necessary for him to
walk ecross the street, vait for the elevator,land get
up to his room, he was there about 8:45., FHe said he had
a conversation the night vefore with Al Levy, that there
was an &allisnce between the Good Govermment forces and
the liquor people, that he found it out from the Tribune
editorial. Now, do you want me to read that editorial
again to you? I dontt think you do, jit I will read it
if any juror desires me to do so.But there is not a single

reference in that editorial that bears the construction
that'he put upon it, not a single reference, and Volfe
said he did not have a conversation with them the night be-
fores Put, be that as it ;igf::? he had been ;.‘*v 15[

minutes with this important news, he walks over to the
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Socialis{: headquarters to get Mr parrimen and discuss it
with thém: it took him 5 or 10 minutes to get there;
5 minutes; assuming that he got there in 5 minutes. That
méde it 5 minutes past 9 when he arrived ét the Social-
ist hea.dquarters.. Yhat happened there? The doorkeeper
told him tkat he would go and sée if Mr FParriman vas ine:
He returned and said Mr Farriman was engaged in a con-
ference, and tmmt he would have to wait. And he said he
sat down and waited 10 or 15 minutes. That made it 10
or 15 minutes past 9 before he saw Harrimen. They then
discﬁssed ite Wolfe says they discussed it 5 minutes.
That made it 9:20, And then they discussed the liquor
question end the alliance, the very aquestion that Wolfe
and Darrow were discussing dovn at the other place, and
Farriman szid: Yyou ought to see lr Darrow about that;
Mr Darrow is from Chicago and vill prokably know scome-
thing about the political situation in Los Angeles. IMr
Darrow is engaged in the trial of an important case, .
vhich will probalbly consume much of his time, and he will
probably be able to explain it. Trhat + is 9:20. So he
walks back to his office, another 5 minutes. 9:25 he
is ba.ck to his .officet and he picks up & phone and phones
to Darrow .at 9:25, ARemember thatfranklin vas arrested on
the street zt 9 o'.clock, and Darrow, acco rding to his own
testimony vas in court & few minutes after they starte«]__to

impenel the jury, a few minutes past 9, and Wiolfe says
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Parrow left the office vefore 9 o'clock. Who is a liar?
Are these wvitnesses who told about the reputation of Mr
Fawley upon thestand, when they s2id it was bad for
truth, honesty ar integrity -- are the ly1ng, or is Faw-
ley lying? Remember there is another thing in that very
incident of that telephone conversation: Franklin says
that Darrow had picked up the phone and telephoned to some
place, presumably headquarters -- that vas not testified
to -~ but they felt richt there that they mﬁst not let
Darrow be in communication with the socislist headquarters
because that would, in a measure, corrotorate Franklin's
testimony, and for that reason, PFawley went btack to his of-
fice. They did not want to corroborate Franklin. That )
is the reason .. .o w e had Bawley go back to ...
his office instead of that place under an appointment.
There is another thing. ZFarly in this case, time

after time, the defendaﬁt realized that when he went down
there to wétch his money, to vatch Bert Franklin, as

Bert Franklinvas vatching VWhite, he realized that the cir-
cumstaznce of his being down there was something indicating
guilt, that in connection with th e other circumstances

of his case, vas damning against him, and he had to give

an explanation. i

ow, he is an attorney in this case.

You have herd him interrupt his counsel time after time,

and yet you heard him charge in the beginning, time aftger
time, that somebody from the District Attorne's officeE
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in order to ruin Darrow, had had him come dovm there by

a telephone call, and tmt vas reiterated time and

again, up until the 9th of .;Fuly.

MR DARROW: I object to tmt and tak e an ewception.
Hobody ever said that at sny time. |

MR FORD: You remember whether Mr Rogers said tmt

in the presence of this defendant in this court or not.
That somebody fram the Tistrict Attorney'!s office had
lured Mr Iafroxv down there in order that they might create
a circumstances, in order that they mgght manufacture
evidence ggainst thisdefendant, znd yet, this defendant
knew tet Mr Fawley was coming on t‘he stand to testify that
he was the man who had telephoned, and he knew -- or,

ought to have known that he vas going to ertplain his pre-
sence by being upon the street near 9 o'clock, he. vas going
down t here to hold a conference about the liquor ques-
tion, thealliance of the liquor people with the Good
Government people, towards 9. o'clock in‘ the morning, when
it was his business to be in court. FHe alwaysji?i court

when the jury was being selected, and as soon &s Franklin

“ was arrested he startéd .back to court tecause it was

time that he be in court. The incident of Frenklin's
arrest did not affect him in the slightest degree; it

did not change his purposes at ail. He just simplyent
back to court because itvas his business to be in court[

The incident of Franklin's arrest, ‘ " did not |:
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occupy a moment of time. If that was of no importance to
Mr Dafrowi_why didn't he go on to Socialist headquarters;
If the proposition of bveing in court that moming at 9
o'clock vas the most important business that he had, why
did he tell his anonymous telephone correspondent that
he would be down there and meet &ob parriman and the
anoynmous pelephohe correspondent? Thai vas almost
half past 9, Wolfe sayse. Vhy didn't he come straight
up here to court? Another thing, Mr Darrow says that
when he saw Franklinarrested by Mr Browne, tlmt he knew
who MT Browne was; he knew he vas an attache of the Dis-
trict Attorney's office, knew he vas employed by the Dis-
trict Attorney és a detective; he knew that the District
Attorney was zlways starting something before the grand
Jjurys he.did not know tmt Franklin had committed any
crime, and did not know why Brovme had arrested Franklin;
2ll he knew vas that Browvne said: dont't speak to him.
Bert Franklin says that the defendant whispered to him:
"Look out;” Bert, they are onto you, or something like
that. He did not remerber just exactly what it vas, tut
he thought it was: Bert, they are onto you. The defend-
ant denies that he said a word. The d efendant admits that
Browné ~said; don't speak to him; don't speak to his
employe, the chief investigatore. And this trained lawyer,

been in every celebrated case in vhich lavor vas invol

this trained fighter, this man who had for years and ye_ré
‘Ed’
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been in bad fights, fighting all his life, not knowing

of anything wrong that MY Franklin had done, knowing

that Bert Franklin was his chief employe, calmly-- or,
tamely, rather, submits to the order of a mere attache of
the District Attorney's office. If hevere innocent, if
he really believed the District Attorneyvas alvays
starting something “to keep us busy", if he really did
not know of any reason why Franklin should be arrested,
would he be stunned? Would surprise be the vord to use?
Gentlemen, you know right there that if Darrow was the
innocent man that he clzims he was, that when he saw his
employe, Bert Franklin, arrested, he would have walked up
to Frowne and said, what are you going with this man?
Vhat sort of chinanigans are you t rying again? Is this
some movre of your grand jury aactics? FHe would have never
let him go. Ee would have said right there: what is

this man arrested for? Ah, he wanted time to think it
over. He knev that his presence down there was a guilty
circumstance. HE knew he had been caught with the goods
on, and he wanted time to reply, jus? as he took it on the
witness stand right here oncross-examination.  Asked
some questions to vhich he couid have given z direct
answer -- there vere no catch'questions; there were no
tricks; simply straight inquiries zbout the facts in this
case -- and yet, when he wanted time all the time to

figure out his answer. And so here he vanted time to
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think about theA situation, and he tamely submitted to
Browvne's command. Then vhat did he do? As soon as he had
recovered from this étunning blow, as soon as he had re-
dovered his equinimity, did he rush after Browvne and
find out what the_troul‘;le vas? You remember when we

came to that point he was talking about the importance of

his being in court that morning. He thought that was 2

matter of some importance to the District Attorney, and he
thought the District.Attorney vas belittling the import-
ance of him being ‘in court, and so when the question vas
asked him: was your meeting with Browvne near the Hall of
Records pu rely accidental? he said, it was purely ac-
cidental. Ee vas on his vay to court, and had no inter-
est in Frankline. FEe didnot rush after him to find out
what was the matter. He was on his way to court. Yet
he said the conversation that did occur vas substantially
true as related by Brovme. What was that conversation?
Mr Darrow, withall his‘clevernes;s, slipped & cog heree.
Browne says tmt Darrow -- volume 22, page 1661, saw him
on Franklin street vetween Spring and New Highs and
he said:"}"y God, Brovme, vhat is all of this? I turned
to him and said, bribery. He sid, isn't there anything
that can be done? This is terrible." "Isn;t there any-~
thing that can be done?"

Knowing that Browne was.an ggent of the District |
Attorney, knowing tmt the District At£01~ney‘.'as startinL
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something always just "to keep us busy", he immediately
accepts the word of Browvmethat this is true, and he

seid, "My God, this is terrible." "Isn't there any-
thing that can be done?" If he were an honest man, if

he did not hlo{v that Era_nk.lin was guilty'of this crime,

if he was not the man who had givgniilthe money and led him
into this trouble, is that what he would have said? Is
thet what the trained lawyer, who has fought here day
after day in this coumt, would have said at that time?

pe would have said: what are you t rying to do here?

This is some more of your grand jury stunts, and would
have used language tmt I cannot, probably,‘rep et in

the presence of this audience. And RBrovm replied: I
dont't know 6f anything that can be done. You will have

to s ee Captain Fredericks. So he said: isnt't there
anything youcan do. I said: I cannot do anything.
Darrow then seid: if I had lmowm this vas going to happen,
I woull never have allowed it to have béen done. A '
weak explanation, a weak admission right there that Frank-
lin was probably guilty, but he wanted to deny that he
had any connection with it, and he did notwant to say too
much abvout it, and so he says: "I would never have allow-
ed it to he done." Then occurs the most significant
thing. PBrovme said: Darrow, you ought to have had better
sense than to hire a man like this to do that work. L

Did Dafrow then deny tiat he had hired Franklin to do
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1 that work? Do they say: I never hireé him to commit
2 bribery; I never hired him to commit crime? hat are
3 you insinuating acainst me? You notice hdw quick he
4 is here to take us up on any insinuations. Did he then,
5| when he did not have time to think, when his conscience
6 Wes hurting him, when fear was uppermost in his heart, when
7 he s guiltys did he thensﬁahd up as an nonest man and
8 say: what do &ogtmean? I never hi red Franklin to do any-
9! thing like timte. No, this is his reply; he realizes then
10 that Brovme vas charging him, Darrow, with having hired
11 Franklin to do this work, and his only statement was in

12 reply: this is terrible. EBrowvne said: you ought to know
13 Franklin; and he said Franklin came to me very highly

14| recommended by Mr McCormick and others.. Browvne said:

15! Ir Darrow, I dontt know what I can do. And Darrow re-

16 | plied: my éod, Brovme, this is terrible. You do the best
17 yvou can do for us and I will take care of you. Darrow

18 sys that conversation is all right, and that is sub-

‘19 stantially true as given by Erovme at that time, and the
20| only thing he could think of after Brovme had said: you
21| ought to have better senss than to hire a man like Frank-
22 lin to do this kind of work -- the only thing he could

- think of was: Brovne, can't you please do something
2 for us and I will take care of you. Trying to corrupt
Boovme right there, as he had done with everybody else [

with whom he came in contact, to solicit their help and
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appealiny to theirsense of cupidity, promising to do some-

thing, that he would take ca re of him.

THE COUR': We will take the afternoon recess at this

time, Mr ¥ord. Gentlemen, bear in mind the usual admo-

nition. Take a recews for 15 minutes.

TEE COURT: (After recess.) vYou may proceed, Mr Tord.

¥R FORB: MT Darrow knew when he was talking around that

Franklin had always been faithful to him. Ir Darrow knew

that Franklin's every report upon jurors was correct, from

thestandpoint of thedefense in that case, He has not

brought forward one untrue report. Mr Darrow knew that

Franklin had bribed Bain, and that Eain was upon the jury.

¥r Darrow knew that he had given a chek on the 6th of

October to Franklin, that Franklin had paid $500 of that

money to MTrs Bain. v |

¥R DARROW: I want totake aneception to that -- to the

statement that the check vas given on the 6th.of october,

"R FRELDERICKS: That is the testimony of Tranklin. |

MR FORD: Darrow.! had dated the check the 4th of odtober.

Darrow knew on Friday, the 6th of October, wien he actually

did give the check, that Franklin would need some money

thernext day to vay the invesigators who were in his em-

ploy, and it vas provably not convenient for him to go

to the vault +here he had the money that he had got down

from San Francisco, or perhaps it had not yet been brolht
d

dovm. At any ate, it was not convenient to get it,
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he felt that the $1000 check would cover the $500 pay-
ment, and he gave him the check, but with the . crooked-
ness of evil minds he d ecided to date it the 4th of Octob-
er. It may have been dated accidently the 4th of October,
but my -Lelief is he dated it purposely the 4th of Octobver,
in order to cast some discredit upon the testimonylof
Franklin . should it ever came to light that the sum
of $500 was going to Bain on the 6th of october. Frank-
lin would not have carried that check for two days. Frank-
lin did not expect to be trapped with it. If Franklin,
from the evidence in this case, had received tkat .
check on the 4th of october, he would have gone and cash-
ed it on the 4th of Ooctober. That is his testimony; and
there is no reason for Franklin lying upon that point.

But here is the point, gentlemen. Mr Franklin testified
that the day before the chek was given, that he had talked
with Parrow, which would be the 6hh of October, about Rain,
that it ves avout time to go out and sée Bainj and the de-
fendant, having procured the check, and noticing that it
vas dated the 4th of odtober, produces it here to show

that the money was paid before the conversation vas had
With Bert Franklin about Bain. YVhen he picked up that
check, why, he remembered that he dated it a day prior to
his conversation aboﬁt Eain, that he had dated it two

days before the 6th of Octoﬂer,vand a day before the ,L

conversation about Eain, and so he .produces it Here
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here with the intent to deceive you. But you know that
Franklin vas npt paying out his owvn money to Mrs Bain
or to ¥T: Rain. TFranklin was in that business solely
for the money tmt w2.s in it, he was not paying out money
from his ovm pocket. He was not using this money for -
this purpose unless he had been directed so to do vy Dar-
TOW. | '

Now, Imrrow said that after he met Browme it.was ime-
portant that he should go to the jury room, and he got-
there a few minutes after the court had started in on
the jury; that it was very important that he should be
there all the time, he started in to do.the work he had

always been doing, on that day. MNr Darrdw knew tat the

District Attorney vas always bringing something before the

grand jury; tmt the District Attorney was alweys doing
something to hinder him; ¢ * + * Mr Darrow knew that his
agent and employe in the jury business, Mr Franklin, had
been charged with bribery. Now, vhat did he do when he
vent to the court room? Vhat Wduld an honest lawyer have
done? An honest lawyer would have said, "Your Honor, I.
desire timt thé jury be excused in order that I may Qra--
sent to your Eonor somethinj that has just transpired. Our
chief detective has been arrested by.the District Attorney
on a charse of brivery. I don:t know vhether timt charge

be true or not, but this I do know, that if it is true,
that the attorneys for the d efense have had nothing to Lo
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with it, and we dontt want our case, the case of the

: to
People of the State of California ¥ersus 1rcNamara be pre-

r
judiced in any manner by these tacticse We demand an
immediate investigation of these charges, and if these
charges are true, we desire to be purged of them, in order
that ouf clients' interest may not suffer. If, on the
other hand, your Honof, if these clarges are not true,

we want the Digtrict Attorney cited into court for con-
tempt of courte. This is but one of a series of acts

of the District Attorney which have been happening con-
cerning us throughout this case. FKEe hs broucht Behm e~
fore the grand jury, he has brought Harrington hefore the
grand jury. Now, he chargés our chief investigator with
bribery. Ve desire that all tho-se charges be investi-
cated at once."

Did he do tmt? XNo, he calmly slippeé the word to
Davis to go over to the jail and see Franklin. He quiet-
ly wrote out a check to Davis for bailAmoney. Fe vanted
to conceal his own connection with it. Vhen the reporters
visited him, he didn't have the courage to say enything
to them. Ee said, "I will have to think it over," and he
didn't give then any statement of the affair until 6
o'clock that night.

MR APPEL: Ve object to that and take exception to that
remark. There is noevidence -- L

YR DARROW: I said I didn't remember when the reporters
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1 spoke to me firste.
2 TEE COURT: Coupsel has a right to his exception. FEe has
3 taken it.
4 MR APFEL: Ve take exception end assign the conduct of the
5| District Attorney in making that statement, not justi-
6 fied by the evidence, as error.
7 THE COURT: The objection is noted.
8| MR FORD: Mr Darrow was guilty. That is the reason he
9 did not act as an honest lawyer would acte Mr Davis
10 did see the District Attorney on Tuesday, tﬁe seme day,

11| about the mnoon hour, perhaps a little later, and wanted
12 the charge to be filed in order that he might put up bail
13| money. FHe didnti go to the District Attorney and say,
14| "Fred, you know you and I have been friends for yearTs.
15 You know me and you can talk with me. I will tell you
16 | that Eert Franklin is not guilty of this offense. Ve
17} would not allow a thing of that sort to be done. There
13 is no motive for it beinz done. You khow we have agreed
19) to let these men plead guilty, and J.B . is willing %o
;20 Plead guilty if we 1 et them, and I don't think you

have sot the goods on J.J. McNamara, and we won't let

J. J. McNamara plead guilty. There is no reason why

7e should bribe the jury, why Franklin should bribe

the jury. There is some terrible mistake -- you are doing
 wTong, or else you have allowed somebody to frame up L

something on you." No, he said, "When are you going to
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1 file the complaint, and how much bail are you going to
2| ask?" Hg went back to Darrow and got the money and
3 put it up.
4 Again, Mrs Franklin telephoned to Imrrow. She got
5 him personally on the phone. She knew her husband had
6 been working for this defendant. She was Bert Frank-
7| 1lin's dearest and nearest friend, his wife, and she immed-
8 iately phoned to Mr Darrow, and she says, "I vant my hus-
9 band., I vant to see him right away."
10 MR DARROW: That isnt't what she said at all.
11| MR FORD: Vords in substance to that effect. "T vant to
12 see him right away. I want to get him put of jail."
13 Darrow wmays, "Go over to fagers office. Go over to
14 Gage's office." Mr Padrow was proposing to defend Bert
15| TFranklin. MT Darrow says, "Meet me at éage's office."
16| Mr Tarrow says upon the stand that he didn't hire Gage
17 for that purpose, and he qualified it in a vay. Gage
18 vas hired for same purpose -- I dontt know what it was,>
19| wunless for some event like this, in the event of some
20| proposition like this. At any rmte, he said, "Go to
21| CGage's office." And tihen Joe Scott says to Mrs Franklin,
2| as soon as he met her, he says, "lMrs Franklin, Gage is
3 an old-fashioned lawyer; you must speak to him personallye.
2| It is all right. It is all right, but you must retain
% him personally.® Lavis on the way from the jail says,)
%| ™rrs Franklin, Gage is an old-fashioned lawyer. You muLt
P—". LIBRARY
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retain him persohally. It is all right." She had been
directed to go there by this defendant. ©She knew that this
defendant vas employing Gage, and that he would be res-
ponsible for the employment of Gage; but they wanted to
conceal the fact that Mr Darrow had hired Gacze. They
wanted to make it appar that Mrs Franklin hired Gage.

They wanted to protect this defendant inerery way, shape or
form from any connection with Franklin.

Why ? Because his guilty conscience feared to let one
little circumstance be added to the great mass of cir-
cumstances already existing in this case. Ee ﬁas a cowarde.
He was afrald of himself. The man who could stand up and
fight for others, when he had no personal interest in it,
the man who could show his bravery in battles for others,
was cowed by his owvn guilt, and he did not dare -~ he did
not know how to act like an honest man would act under
such circumstances. FEe vanted to conceal erery little
iota, every little scintilla of evidence that would tend
to connect him with Franklin.

They come forward with a new defense in this court,
After all other d efenses have falled dowm, they bring
forward & new defense, -- state of mind, and lack of
motive. How much credit is testimony of that kind worth?
You know the motive which has been shown here, You know
the admissions whic h'he makes are strong evidence against

him, Thy should not evidence of his owvn acts and declara-
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tions in his owm favor)'be entitled to weight?  There
is a reason, gentlemen. Theie is a reason why they
and the

should not be, = reasom is tiat it is so easy to manufact-
ure testimony of that character, |

Suppose 1~ conceive a grudge agains; a man, and I
intend to murder that man, to kill him. I have been of-
fended, and I desire to héve my revenge. How easf it is
for me to go out and tell everybody how much I admire that
man, what great friends we are, what a debt of gratitude
toward him I'feel; and then slip up in the dark some night
and kill him. If I am suspected of having done that zct,
why, I can bring Tom and Dick and Harry to whom I have ex-
presséd my feelings, and produce it as showing my state of
minde I can show by these witnesses, who will be honest,
and disinterested people, that Ilhave made these declara-
tions about how I loved that man.and why it is impossible
for me to have had ény motive ta kili hime Testimony of
that sort is not credible. Fow, here is another eason --
MR APPEL: Vezit a minute. 7B object to his saying to the
Jury that he could introduce any such evidence as evidence
to show lack of motive. Ye object to his saying tha; he
could do such a thing as fhat, that the court would per-
mit such evidence as that, there not veing any such
évidence indicated by ; ¢/ him in his a rgument as having
been admitted here in this case.

TEE COURT: The objection will be noted. Proceed. L

scanned by LIBRARY




© 00 =3 O Ut = O DN e

T T e T o e

7400
MR FORD: Here is another point. The very man vhon
I desire to injure, the very man vhose life I desire to
take, will be disarmed by these expressions on my part,
He would not vwe on his guard against me. It may bve that
the disag;eement we have had is unknown to any person but

ourselvese. It may ve that my malice towards him is

unknown even to him. But my protestations of good feelingg

towards him will completely disarm him, and will eable
me to approach him where I can commit the deed without
detection.

The circumstances in this case show that the District
Attorney had good reason to suspect 1r Darrow. 1rr Darrow
knew that.the District Attofnay was on the job all the
time, and was watching every move that lMr Darrow vas doing.
¥r Darrow knew that on the 19th day of September, his em-
ploye, Mr Harrington,'had been cited before the grand |
Jury, there to be‘interrogated ¢oncerning his conduct
in this very case. |
MR TARROW: tmew that MT Eehm had been cited before the
grand jurye. MY Darrow knew that the District Attorney
was. vatchins his every move. And then when Lincoln Stef-
fens said, "I believe that we can get up a plea: of guilty
for J. B. Mcllamara, and allow him to escape with his
life, "Darrow didn't think much of the proposiﬁion, but
he thought "well, here is a pretty good scheme. I will|
Jjust dally with the District Attorney, and I will make l;m
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1| velieve these men are going to plead guilty, and he will
2 be disarmed by that, think wé are th'rowing up the sponge,
3| and we are ready to aoéept his terms. Fe won't watch us
4| so close. 'We'can slip something over on him while he is
5| not looking. But.in the event that we are detected, we
6| can then show a lack of motive, and we can introduce that
7| in our favor." ~ \
8 I don't say thet is the fact, but I want to show you
9| Just how a keen, fertile brain like tmat of MTr Darrow's
10| could jump at such a f)OHCluSiOH, and how he could work
11| that to his advantages If there is anything that is
12| vhown in this case, which you have learned about this
13| defendant, it is that he is infinitely fertilé in resource,
14 Now, MT Steffens says that on  Saturday, the District
15| Attorney told him he would accept & plea from hoth persons ,
16 and that on Saturday they intended to have both J.E. and
1| J. 7. McNamara plead guilty. Mr Darrow_ says he kert
8| away from Franklin at noon, and didnt't see him until Sat-
19 urday night about the investigation of the jury, because
20| he saw no necessity of working on the jurors or investi-
21 gating jurors -- that they intended to let the McNamares
2 Plead guilty. Is that statement borne out by the facts
B| orf Saturday night'. A\"hen he did s ee TFranklin, did he say,
o "Franklin, I know you sre short-handed, but do the best
%! you can with the men you have on hand. He said, "Go and
% 3et Tussell, have hinm comeqdo\m and go through that 1151,

R, i
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I will send Cooney or Fitzpatrick." EHe did send Cooney
and Fitzpatrick. He says to Cooney, "You go and see Bert
Franklin, and ha—-e Russell telephone to those jurors who
are marke;d unfavorables Varn them tmt the sheriff is
coming ‘t‘o summons them for jury ‘duty, so that theg may
evade it. " Right 'then and there he directed Cooney to
commit another crime.

miss
¥R RO *ERS: That is absolutely azstatement of the evidenc e. |
There isn't an iota of testimony of any kind, as counsel
well kmows, that o . .. - T Darrow said anything of the
kind. There is not zn iota of testimony to that effect.
TEE COURT: The objection is noted. Ypu may proceede
MR FORD: Mr Cooney so testified.
R POGERS: wT Cooney did not so testify.
MR FREDERICKS: Cooney testified that Darrow said there
were some men on the jury --
THE COURT: I will not her argument. The exception has
been taken, and has been noted.
I'R FORD: I don't remember the exact expressions that were
used vy Cooney, but you can remember the effect of it.
You r emember that he did go to Franklin, and tiat he
and Fitzpatrick did go out and warn the jurors who were
on the list, and that jurors came into court and told
you thet they were varned, and you lmow that thins was
done, ond you know that those men were sent to Franklin

i

by Darrow. Darrovf says, "We wanted to conceal from Fr
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lin the fact that the YcNamaras intended to plead guilty--
didn't vant too manylpeople to know it; There vas need
of haste and secrecy." Put he sent th ese other men --
he didn't see Ffanklin, but he sent men directed to com=-
mit another crime whilé these negotiations were pending.

I have azlready tpld youtriefly what Lincoln Steffens
said about Sunday, ‘e Now, I have shown you that in my
opinion these things did not occur on Sunday. My opinion
is that they went and discussed the project with the Loyse.
Darrow said he never discussed it vntil Sunday. Lincoln
Steffeps said they never discussed it with the boys until
Sunday. They didn't know vhat the attitude of these
boys would be until Sunday.

MR DARROW: I said it vas discussed the latter part of
the week -—lBTiday, Saturdaye. Steffens said we discussed
it a1l the time.

MR ORD: MT Ste ffens says in another place in the testi=-
mony, "I did talkprivatelywith J. J. on TFriday, and on .
Saturday I talked with J.J. but not J.E. At any rate,

\
Steffens says

on'Sunday we talked with them separately[
Tarrow and I and the dead man. Steffens says that
Davis didn't know anything about it uvntil Monday.‘ They
vanted Davis to be decteved. Davis knew that J.J. was
willing to plead guilty, but they cnncealggiid him  the
fact that J.J. was willing to plead guiltye. ”We vanted
him to go tb the District Attorney, and make his appeal \
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and h_e Wc_ent to the District Attorney.
R APPEL: vwe take exception to that as being a mis-
statement of the facts.

THE COURT: The objection will be noted.

MR APPEL: Absolute mistatement of the facts, and assign

that conduct in making that statement to the jury eas
absolute misconduct, and assign it as error.

TEE COUBT: Opnjection noted. Proceede.

MR FORD: The fact is, zentlemen, this is my deduction
from the evidence now, that J.B. was the one with whom they
had talked; tlmt they did nob d esire to do enything even
on that until they had heard fran Gompers. They tel eraph~
ed Gompers on the 22nd, on Vednesday, they didnot get any
reply at 211 until Friday, when I'r Darrow said he got a
telegram fran Nockels, the telegram has been introduced
here in evidence by MT Darrow, telling him that hevas com-
ing. Tockels didn't get here until Monday night, Darrow
didn't see him until Temsday night'.. A donl;t. believe they
intended to do a single thing with regard to J.E.McNamara
until they had had & chance to confer with the peopl e who
were paying their fees. Bg that as it may, Mr Davis vas
sent to the District Attorney, they were turned down cold
on Monday. The District Attorney said both of them had

to plead guilty.

L
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Gentlemen, both of them would not plead guilty. J J at
that time was not willing to plead guilty. Darrow Xkept
putting Franklin off that day waiting to hear what Davis's
report would be from the District Attorney. They kept
up until they came to the conclusion that they could not
accept the District Attorney's offep, and then Darrow says
to Fraklin: ¥ will give you tﬁe mroney but the vaults are
closed, and Franklin was put off until the next morning.
That explain:s the delay. You want to know why Franklin di
not get the money in the first place from Darrow on MNonday .
1t was because Darrow was afraid that ..:. :Franklin
might convince the District Attorney that he should take a
plea of guilty from J B alone, and he was the one they were
trying to safe. When on Monday night he found that he could
not get those terms, he decided to invest §500. Fe did not
take a chance on §4,000. $500 was all Lockwood was to get,

and the rest was to be held by Captain Write, and if a plea

of guilty was obtained that §3500 would be saved. They

were only risking $500 on that occasion. At any rate,
Franklin was put off until the next morning at 8:30. Job -
Harriman did go to the vault and Job Harriran did come
back from the vault to the office in the Higgins Puilding,
and Franklir did appear upon the street in a few minutes
afterwards and give the money to White, and Lockwood was
bribed with that money.

Now, what happened? On Wednesday, Darrow a1f
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Davis went up to the office of the Ditrict Attorney. They
were told that time that the arrest of Franklin would not
affect the negotiationsj; that his stand would be the same
then as it alwa&s tad been; that he was perfectiy willing
to let the negotiations go through on the same terms. They‘
said, All right, we will have to see the boys about it.
They knew then that there was no chance to do anything with
the District Attorney; they knew on Monday that there was
no chance to do anything with the District Attorney, that
they would have to come to his terms, bttthe arrest of Frank
lin had changed the situation. . Darrow, fearful in his
heart that the Franklin tribery would be investigated td the
bitter end--as it was the duty of the District Attorney to
do--hoped thatthe pleas of guilty would stop further pro-
secution;that the District Attorney might become inoculated
with the virus of this new Christianity that Lincoln
Steffens was spread’.ing about, and that he would stop the.
prosecution of crimes where they were mere social crines;
that he would end the matter, and tﬁat Darrow might escape.

Carrow was a traitor to his clients. Darrow knew that he

ties, and he sacrificed J J McNamara in order to save him-
self. Darrow says that the evidence in Indianapolis would
be absclutely of no value in this case. He did not
believe in the McNamara case it could be introduced in

evidence. Then bow inthe name of all that is legal didfihe
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ever expect the Distfict Attorney to convict J J McNamara?
What chance was there for the District Attorney to convict
J J McNamarz unless that evidence could be produced from the
east? Fe knew there was absolutely no chance to do it.

He knew that he had a fighting chance for J J McNamara.

The District Attorney conceded that he had a fighting
chance for J J McNamara when he allowed the sentence of .

J J to be made less than that of J B, notwithsfanding the
fact thzt J J McNamara was the real brins of the com_bina-
tion, the District Attorney allowed a smaller punishment

to be inflicted upon Jd J. And why? Because the evidence
was not as strong against J J as it was against J B;
because there was a chance for J J, and this defendant’
knew it--this defendant knesw there was a chance for J J,

and this defendant never sacrificed J J until it becane

necessary in order to save himself. This defendant, after

he had seen the District Attorney on Wednesday, after he
and Davis had both seen the District Attorney together,

this defendant did not know what hié clients were going to
do. J J haé not consented to plead guilty, and he knew that
the only chance left for rim was to argue the matter out

on Thanksgiving day, to put it up to then, and they did
spend the whole of Tranksgiving day ir that betalf. Anq the
only excuse .. they furnished for laboring all thzat day is

that the District Attorney had insisted that both plead;
guilty together. 1f pleas were to be accepted by the [%

scanned by LIBRARY




Ne) oo =3 [=p) Ut > o DN =

[ ) DO b b b et e ped ek ek pd
g@?ﬁwmﬁowmqam»wwr—‘o

1408

District Attorney at all, wouldn't it te natural for both
to plead at the sanme time? Would it be likely that anything
would be said about it? Did they say to the District
Attorney: Look ﬁere, we are willing to let Dboth of these
men plead together, but we cannot do it together, because:

J B wont plead guilty unless J J is acquitted. We are

going to sacrifice, we are going to deceive our client

Jd B McNamara. It is the duty of an attorney to defend his
client. 1t is the duty of an attorney to defend that client
until the client pleads guilty of his own volition, or is

convicted by a jur y of his peers, and yet this defendant

- stands here and says to you, by way of excuse on this

charge, that he was willing to deceive his client, J.B.;
that he was going to deceive/gég,by false promises lead
him to believe that he was saving his brother, make him
plead guilty, and then afterwards fool him and let J J
also plead guilty. That is what he said he was going to do

in this case. He was going to deceive J E McNamara.

L
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What kind of a man do you think he is if he is speaking the
truth in that behalf, that he was goingto deceive J B
McNamara. ~ The fact is, gentlemeﬁ~of the jury, that J J
McNamara repfesented the cause of union labor. J J Mc-
Namara represented the interests that were paying‘Mn Darrow.
J J McNamara was not going to plead guilty if i Darrcw‘could
help it, recause the evidénce was not sufficient to convict
him in his opinion.

The lndianapolis evidence could not be used here
at all. On Wednesday afternoon ir, Darrow did not believe
that J J would plead guilty . On Wednesday afterncon he did
not believe that union labor would ever consent to the pleas
of guilty. On Wednesday afterncen he was doubtful if the
Judge would accede to the pleas of guilty, or adopt the
District Attorney's recommendation inthe matter. ~And what
did he do? He was so extremely doubtful of that matter
that he sent a telegram to Rappaport to use all means to keep

out that lndiana evidence. Rappaport had telegraphed,

me have those telegrams, i, Smith, please. Then, !r parrow
sent a telegram at 6:32 P,M. that evening--at 6:22 that
telegram went over the counter of the telegraph office‘and
was sent to Rappaport, "May spend thousand dollars for
evidence. " And on the following Friday, just as soon as
the pleas of guilty were entered, Nre Darrow telegraphed tp

Rappaport, "Do not spend that thousand dollars." Fe wasn|'t
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any longer interested in that evidence, as soon as his
clients plead guilty s+ He told you he was anxious tp save
money; that they needed money « People were coming down
upon them for mohey, and yet here is §$7500 in Tveitmoe's
bank three months later that has not béen used, hard up as
they are, and 2s much as theyneeded money, $7500 théy
claim--

MR. APPEL. We take an exception to that statement on

the ground that there is no evidence wupon which to base
that statement here inthe record.

_THE COURT .+ The exception will be noted. TProceed, ire
Ford .

MR« AFPEL.  And assign the conduct of the District
Attorngy as misconduct.

THE COURT. The assignment is also noted.

MR « FORD. I beg the court's pardon, 1 have torn this
telegram in handling it.

THE COURT® fThe clerk will paste it  together as soon as

he gets it tack. |

MR, FORD. At 3 o'clock is the clock mark on this telegram
of December 1st, showing the hour it was received in that ‘
cffice and says, "Do not spend thousand dollars."™ You
renember that Mr. Darrow had admitted onthe stand that he
sent a telegram to Rappaport, had directed that the tele-
gram be sent to him December 1lst, in which he said, "Do

not spend that thousand dollars." He said there was no

necessity of spending it, that they had attempted’to prevent
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the Indianapolis evidence from coming out here sometime
before. He didn't remember that it was only two days before
he had sent a telegram, "Sbend the thcusand dollars." He
thought the time seemed longer than that . He thought he
thhd ordered that money to be s8nt before Franklin had been
arrested. He didn't see just exactly the point that the
prosecution was trying to establish at that time. He ad-
mitted that he stopped it at that time because they had
no furthér use for it out here, and thldy didn't care what
become of it. iater on he furnished another excuse.
At that time he did not renriember that he had sent a code
telegram on the 2Sth of November to Rappaport, after
Franklin's arrest, and he did not know that we héd wor ked
out that code, were able to interpret his telegrams, he
nacde that admission, and it was only when driven into a
corner and when he found out that the telegram had been sent
to Rappaport onthe 25tk that he figured up hLis other excuse,
that we were stort of money.

veré is the merk on the'telegram of the 29th,
"Receiver NW 6:22 P.M. Los Angeles, Cal." After he had
seen Captain gredericks, he zcculdn't be sure that the
terms agreed upon by him and Cgptain Fredericks would be
carried out, and why? Trere was another factor in the situa

Wednesday

tion 2ll the time. On Sunday, Monday, Tuesday/and on
Thursday and on Friday there was another factor that had

to be consulted in this case, and ttat was his FHonor upon|th
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tench, Judge PFordwell. 7yincoln Steffens said that he bhad
a talk.with Judge Bordwell; Judge Bordwell éays he is a
liar. You have, in deciding the negotiaticns of these
times, to decide by your verdit which man committed perjury
on the stand, Judge Bordwell or Lincoln Steffens.
MR, DABRCW. I wmnt to take an exception. Lincoln Steffens
says he never had any conve:sdtionvvith Judge Pordwell.
VR. FORD. Judge Pordwell denied the o nversgation as
related upon the stand and you have got to decide, but fﬁe
fact remains that it is the Judge who imposes the punish-
ment. The District Attorney can make a reconmendation, as
he frequently does. The District Attorney can dicker,if he
likes, wi th the aﬁtorneys for the defendant, tut the judge
will not do that; but when the District Attornef is
handling criminal cases and comnsel for the defendant cone
to the District Attorney arnd say, 1 will let my client plead
guilty if ﬁe can get off so and so. The District Attorney
says, 1 will reconmend so and so. Fé says, Wi 1l you sound
the judge out to see how he is dispsed on the matter, whe-
ther there is any probability your recommerrdation wi’l be
carried/oxgéther the judge will believe it is the wise
thing or not, and so when the final day occurred that the
MCNamaras should piead guilty, it was arranged between the
defendants inthe McNarara cése, that is, the attorneys and
the District Attorney, that the case should go over Jl
d

until 2 o'clock, and neanwhrile the District Attorney shd
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try to sound out the judge and see what pfobability there
was of his following the Listrict Attorney's recommendation
in the matter.

Thef'could not bargain with the judge, the
District Attorney could not bargain with the judge. They
had just simply to take their chances. The Distfict Attorne;
did his part. The Distvict Attorney saw from the attitude
of the judge that the recommendation would have to be more
than 10 years; that the judge would protably not gfolaow
10 years and probably take clances on 15, which, in his
judgrwent, afterwards proved to be correct, and J J was
sentenced to 15 years and J B for life.

They were not sure until Friday morning, after
the District Attorney had seen Judge Rordwell, that their
agreenent could be carried out. Those steps had'never :
been taken before, and they had never had any assurance
that this case would be ended, and there was always a chance
that the case would go on, and that chance existed on Sunday
and existed on Monday before the afrest of Franklin just as
well as it did after the arrest of Franklin.

Mr, Darrow says that after the arrest of Frank-
lin he was always doubtful if the case could be settled,
and yet ir. pavis testified that they had--that he, Darrow
in company with ¥, Davis, had seen~the District Attorhey
on Wednesday, and the Bstrict Attorney had said he would
be willing to do that if they could get their clients tol.

accept it. Do you believe they were lying to ‘the’Distriict
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Attorney then or do you believe they are lying now? That
is the point for you to decide in this case. By the
way of passing, iirs Steffens, do you reﬁember that r. Ste " fen
sald that he did not think the McNamaras ought to be punishe
that they had committed a social crime. Fe makes a dis-
tinction between a social crime and other crimes, between
mere murder, as he called it, and other things that people
dos M, Steffens admitted upon the stand that the bribery
committed in defense of a person who was guilty of a social
crime was of itself a social crime.' 1t was tantamount to
admitting that he didn,t think that Darrgw ought to be
punished in this case. iir. Steffers thought Darrow was guilty
when bhe went to see warry Chandler . We admits that he
told Farry Chandler the proseqution ought to stop including
that of RBert Franklin and Mi, parrow. He saild that Mr. Darro
had told him nct to mention that fact. He says that Mr. Darr
THE COURT. Wait, let's have the exception.
¥R « DARROW. 1 want tc tz2ke an exception to the statement
tha&tlre Steffens said he thought lAwas guilty. He said

nothing to that effect. He expressly said in answer to one

-O0f the jurors' differently from thz .

MR+ FORD. didntt make the statement that Steffens said

T
that. ] said Steffens thought. Steffens didn't say what
he thought . -
MR . DARROW, 1 take an exception to his statement .

THE COURT. The exception is noted. Proceed, ¥r. Ford.

\

-

o}
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MR. FORD. What Steffens says 1 would not ' place any
reliance. = . 1 am satisfied that Steffens thought
Darrqw was guiltyv. Steffens thought Dérrowwas guilty and
he said to Zire Dérrow, "You ought to make this a condition
that the prosecution of Franklin and the investigaticn of
your connection ﬁith it, that those things ought to be
stopped as well as all these other transaction," and he
says lr. parrow said, "Oh, if 1 am--" Mr. parrcw was
astounded that he should be connected with the offense in
any way, shape or form. ¥re Darrow‘said, "1f that is the
point they are making, if they are making any point about
that, 1 owe a duty to oy clientf and in answer to some
juror's question said he acted like an innocent man, ard
vet in spiteof the fact that he thought he acted like an
innocent man, in spite of the fact that Darrow had nothing
to fear, he went to Harry Chandler and asked Harry Chandler
to intercede with the District Attorney to stop any possible
prosecution of iir, Darrow, and to stop the prosecution that
was then irstituted against iirs Franklin.
MR7 DARROW. 1 want to.object to that statement because he
never directed him tostop any prosecution against him.
THE COURT. w~he objection is noted. FProceed, ¥r.Ford.
MR, FORD. Ve didnit thirk Mr. parrow ought to be prosecuted
for bribery, be thought if brilrty was committed in the
sense of a social crime, entertaining that attitude in

regard to briberty, dont you think that iz, Steffens woulld
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believe that it would be all right to commit a little per jumy
iﬁ thie case to prevent Darrow from being punished for
brivery in that case of bribery,he waen't trying to
éreventAbMBpunishment for mere murder in the Times case?

| Do yeu think he would make any distinction
between the three crimes? Do ycu think he would hesiﬁtate
to lie on this stand? Dornt't his attitude towards the cir-
cumstances show that he did lie? A meeting was called for
Wednesda'.y night of influential business men in this conmmuni
that they by their influence might back up the District
Attorney in whatever they would do, and Steffens went to
that meeting and begoed that they let J J off, to use their
influence with the District Attorney to let J J off, and
they would not do it« On Wednesday, the 29th, and that
meetirg was called after Franklin's arrest. f they wanted

to bring this influence to bear onthe District Attorney,

~why didnyt they call that meeting Monday night?  They

only had to sit down'to the telephone and do as they had
done on ﬁednesday morning and telephone ard ask a few
people to meet in Meyer lLissner'!s office; they could have
done that cn Monday as well as Wednesday . |

Gentlemen of the jury, they had no intertion on
Wednesday of conclﬁding this matter. They had no éxpecta-
tion it could be concluded . Tbéy had no expectation it
could be concluded; they had no desire, no irention to L
let J J plead guilty. On Wednesday night they tried to
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get these business men to use their influence with the
District Attorney to let J J loose and they wonsd all day
long Thanksgiving Day, in order to arrange these pleas of
guilty « yack of motive? If the defendant had worked up
himgelf these self-serving declarations they would not be
worth that as =z piece of evidence, bu the fact is, cut of
their own mouths they have been damned, because they have
manufactured evidence on the stand here with the intention
to deceive you and that is not the only piece of evidence

they have manufactured.

Mr. Pirotte, Mr. Watt and Mr. Stineran of Venic?)
. friends of Sargeant Cavanaugh, the adherent of this
concurring,

defendant; Sargeant Cavanaugh,,whom Harrington testified

oJA

as follows:

L
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Farrington szid: I had e talk with Sergeant Cavanaugh

ebout your guilt, eand we both agreed you were guiltye.

The defendant put some. impeaching cquestiong to Mr Harring-
ton about a conversaﬁion"“i t_hat had been held between !'r
Cavanaugh and MT Harﬁngton. Mr Harrington éays: we talked
this over in the presence of Mrs Cavenaugh and we all
agreed that you were guilty. Cavanaugh sgreed that you were
guilty. Did they dare put Cavanaugh upon the stand to |
deny t hat charge?

TR APPIL: &ust a moment.

MR TORD: Did they dare put ¥rs Cavanaugh --

MR APPFL: I object to these discussions, the agreement or
opinion testified to by lT Harrington, on the ground that
it is hearsay, incompetent, irrel evant, should not mve
been allowed by the court, and does not tend to prove any
fact egainst this defendant, and we have drawn an instruc-
tion, your Eonoree

THE COURT: Objection overruled.. ¥r ¥Ford, proceed.

MR APPEL: Ve will assign both the conduct of the court
in sustaining the objection, and also the conduct of the
District Attorney in discussing a piece oferidence which
has no stending in any court of justice, as evidence against
the defendant -- '

TEE COUR': The assignment is noted. The District Attor-
ney may proceed.,

IR FORD: Mr Parotte, Cavanaugh's underling, 'r Tatt: %ILd
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r Steineman, 21l of them admitted that they were meet-
ing Franklin for the purpose of talking Franklin into
méking some admissions, concerning Darrow; that .they

rere there, and here Franklin smys that he was never

going: to be punished, and tlat there never vas any time
when he vas really going to be punished for the commis-
sion of the crime on the 26th of November. And all the
time he was a confederate of Mr Lockwood's, that Mr Dar-
row was innocent, tlat MT Darrow had never given him any
money; and, remember, every one of these conversations ' -
occurred in Marfh. Remember that on February the 27th
Franklin had plead guilty, the whole world knew -- or at
least, the whole of this community knew that Franklin ves
going to be a witness against Darrow in this case.
Remember timt Franklin still had one charge pending
against him, for which he did not acquire immunity until he
got onto this stand. Remember.that Franklin, under those
circumstances, according to their t estimony, goes dovm
to Venice and makes statements of tkt characters. ZFranklin
said that he realized that they vere detectives; he thought
they were trying to pump him, and tmt he said: well, ve
woq't discuss the case. Tha£ vas what Franklin said he
told these people.. Yet they have manufactured state-

ments Bntirely at varience. Vhich is the most reasonable

tet he did not want to discuss the case with them or t
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statements about Franklin exonerating Darrow? TFranklin
hirgd to spot Tarrow and ruin him» and here exonerating
him. They eaid Franklin knew ali t he time he knew he
vas not going to be punished, he was a2 confederate of
Lockwood's and yet Franklin was punished. It is true he
did not pay any fine; it is tfue he - .. was not put in
jail, but he got the stigma of jury-briber placed upon his
neme. I am not defending Franklin's acts; Franklin's ac‘s
are not vorthy of commendation in doing vhat he did.

They are worthy of the severest condemnation. He admits
it himself. He says: was over 21, Fe does not blamm
this defendant, Franklin admits he did it for the money
there was in it. He has no animosity towards Darrow, or
anybody . He certainly would nof g0 dowvn to Venice to
Darrow!s friend§ and make statements like these that are
credited to him. |

This case reeks with perjury, this case reeks with
rottenness and crime s presented to yougentlemen, by
this cery defendaﬁt. It will be the duty of the Diétrict
Attorney to inwestigate every angle of this case as he
did the lClamara case.
R APP¥L: Wevcertainly protest against any threats here
egainst us or asainst thisdefendent, that it will be the
duty of the District Attorney to investigate this case.
Ve ask for some protection here, your Honor. Ve have l

been threatened enough, and threats have not intimidat
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us to this extent, but we ask at this time tmt . it
should no‘l'; be here openly and persistently stated.

TEE COURI': The court will acmonish the Tistrict Attorney
that he should ﬁot make any threats against the parties
conduct’;ng this case.

IR FOED: 1In order that I misht present all the facts to- :
you,centlemen of the jury, vhichseem to bear out and
which do bear out, beyond all r easonable doubt, this de-
fendant's guilt, I have purposely refrained from citing
the suthorities and the evidence in the transcripi;.

If I have varied,: .';‘,.’ your memory will show you in vhat
I have varied, and I believe you will find no substantial
variance. But if the defendant believes I have stated
that which is not the evidence, they will have the oppor-
tonity to argue that matter and call your attention to it,
and the closing argument that will be presented in this '
case will cite you to the pase of the transcript, and it
will be read to you vwherever they charge we have departed
from the facts. We will be cha.rgéd with over-zeal in
this case; we will be charged with being unfair. But,
gentlemen of the jury, we have, as officers of the law,
presented to you, as it is our sworn duty to do, the ’
evidence and the facts in this case in the best manner

that we knew how to. e have given you all that we Xnow

You are sitting here in the most important and the

about this matter ¢hat can aid you in arriving zt a ver[ict
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most sacred position that you will ever occupy during your
whole lives, 50 faf as your relations to the government
are‘conoerned. _You.are occupying the most sacred position
fggi22v~government is itself insbituted. You are to
pass in you;'judgment upon one of the most henous of
crimes, the crime pf corrupting the very trivunal of which
you are now a parte. Witnesses may be bribed, and there
is a2 chan ce on cross-exaﬁinationAto show the improbabil-
ity of their story, the falsity of their statements, tut
it is in vain that evidence is produced, it is absolutely
folly to produce evidence before a jury whose ears have
been stopped by gold. If you find thedefendant guilty in
this case, if youa re convinced from thxzevidence\iﬁ;this
case that thedefendant is guilty, you will remember that
you are not punishing him. You will remember that you are
not d eciding what shall be done with him if he is guilty
of this charge. ‘hatever results come to him, that vill
be because of his om acts and not yourse You are simply
to décide the one question: is he guilty or is he not
guilty? You zre not to pass upon the question as to
whether he is to be punishea or note I would not care
to sit in his Eonor's place and tear this man from his
faithful wife. I would notdesirg to have that duty to per-
form, but if I did I would have to fortify myself witﬁ
the thought that wvay back Fast isits an eged mother vhosge
i

sons are now occupying cells in San Quentin because of
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conduct of men like this man. I would have to fortify
myself w}'th the thought that the orpheans --

MR DARROV: :Tusi} a moment. I think it is an outrage, and
there is no possibvleexcuse for the court to let it go YLy.
What is there in this testimony that will justify that
statement?

THE COUR': Counsel has a very broad latitude indrawing
his conclusions.

MR IDARROV: ©No such latitude as that. I want to obj ect
to the statement as not being founded. on anyti. ... evidence
at all in this action, and utterly untrue and venemous

end malicious and not warranted in & court of justice,
TEE COURT: The pbj ection will ke noted in therecord.

T Ford, proceede. |

MR DARROV: I take anexception to the rulins.

¥R FOHD: I would have to fortify myself with the thoushts
of the fatherless children and the widowed wives and aged
mothers who have been deprived c')f their femilies in that
terrible catastrophy on October lst, before I would be
able to deny that mercy to the defendant vhich the lew does
allow to be extended to the d efendant in sdme cases.,

But, gentlemen, neith e you nor I have that duty to per-
form. e are here simply and solely to decide the evi-
dence and the facts in this case. You will e fezlse to
your trust if for a moment you allow any other s‘entimenl-

to guide youexcept that of the facts in this case. You
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to your trust if you sit vack and say: I do
God Almighty alone can knowe I am not able
2ll possible doubt that this defendant is

will he false to your trust if you try to do

l
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1t is your duty to renember that . tuman justice can

only be dispensed by humanmeans . You will remember that
you have to rely upon the evidence which it is possible for
human beings to produce. You will have to remember that

it is your duty to examine the evidence, and if, as
reésoning men, you are convinced of the defendant's

guilt, you should find him guilty. The gquestion is: Are
you convinced beyond a reasonable doubt. You have not the
right to indulge in vague and idle fancies, to speculate

on what might have occurred, or what might not, to

speculate on what evidence it might be possible to intro-
duce. Ycu are to be guided by the evidence that is
actually in the.case, and determine from that whether or

not this defendant is guilty, and if you are morally
certain, if you are convinced'teyond a reasonable doubt,

if you are satisfied in this case to the same degree that
would satisfy you in tte most important concerns of your

own life, if the dvidence ih this case produces a satis-
faction in your mind upon which you would be willing to

act in matters of vital interest to you, renember that y;,/f
all that can ever te pnﬂuced-in a court of lawv; that nmathe-
mathical demonstrzation is not possible; that we have to

rely upon the moral certairty of tre situation, and if we
are rorally certain, as you must be morally certain, of

this def endant's guilt, it + will be your duty to fin[

him guilty as charged.
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There are two counts in this indictment. One
of them charges that the defendant in this case caused a
bribe tgféiven to Lockwood, and that Lockwood was a juror,
and that Lockwnood was about to have brought before him for
decision the case of People vs McNamara. The second count
differs from the first in that it does not say that Lock-
wood wag a juror, but says that he was drawn as a juror,
and there was a case pending before the court. A nan is
a juror as . - soon as his name is upon the liét. The
list of jurors is made out once in each year. You ﬁere
jurors before ycu came into this cocurt, because your name
was uponlthe jury list. You were not trial jurors, you
had not been drawn inthis particular case, you were not
actively in service, vou had not been impaneled to try
thiéczse, but, nevertheless, you were jurers. The question
will then present itself: Was the McNamara case about to
come before lir. Lockwcod for decision. You may. have
doubts about that matter. You may conclude that he was
not summoned and therefore that the wase was not about to

before

come ./~ him for decision, If ycu are in that frame of
mind it will be your duty tb go to the second count and sece
if that satisfies your mind. 1 ar not going to argue the
first count at this time. 1 will leave tkat to !,
Fredericks in closing. But, as to the second count of this

indictment, there can be absolutely no possitle doubt, el

because Mr. Lockwood!s name was drawn as a juror, and th
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case of the People vs McNamara wespending, and it is
atsolutely immaterial whether he had been summoned or the
case was ever likely to come before him for decision.
Gentlemen, you have served a long time, an
unusual length of time in this case. You havé been kept
from your homes for nesrly three months. You have teen
kept urd er unusual cofditions because of the very mature
of this charge, as a protection to yourself as well as to
the state. You are about to deliberate upon a mass of
evidence that has taken nearly three months to introduce.
Do your duty carefully and calmly aﬁd deliverately, as
1 know you will. f1 know that there is no man upon this
jury who will obstinztely cling to one opinion, but that
cach man will reason with his fellow jurors, and while he
will, if he believes the defendant is guilty, stick to
that opinion unless he is reasonably convinced otherwise,
or if he believes the defendant is innocent, stick to that
opinion unless he is reasonably convinced otherwise,
still youwill not obstinately cling to your opinions but
will patiently 2nd carefully weigh all the evidence, listen
to the reasons of sach other, and try to arrive at a
verdict in this case. 1 thank you for your attention.
MR. APPEL. Before you finish--just a mwoment. The Dis-
trict Attorney just told the jury that they were kept
locked by reason of the nature of this case. We would

like to know right now--and as protection for themselvesgs-
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we would like to know right now, and ask this gentleman
whether your Honor didn't make the order--cr whether your
Honor informed him when you made the order,'or when you
made up your mind that this jury should be locked up,

for fear that anyone should bribe them, or whether it

was made for their protectioﬁ. What right has he got to
make that statement, your Honor . What right has he got

to irsinuate to this jury that we or any one else would
undertake to bribe them.

MR . FREDER1ICKS. That is not a question that counsel has
any right to propound.

MR . APPEL. 1 ask him, on what does he base that staterment,
your Henor? Your Honor s=es it is not fair to any one
ih this case. “
THE COURT. The Court ordered the jury to be handled as
they were, because the law provided for it.

MR. APPEL. We ask your Honor to correct that statement
of the District Attorney,

THE COURT. The court has stated the facts. The District
Attorney, however, is éntitled to draw any conclusions from
the facts he desires.

MR, APPEL. 1s he entitled to draw that concluéion from
your Honor's order?

MR. FREDERICKS+ 1 do not think we should engage in ahy
controversy such as is now going on. N Ford has made his

argurent and sat down.
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MR+ APPEL. 1 assign the statement of the District
Attorney as maliciously false, and as tending to cause
imputations upon this defendant, and we assign the conduct
of the court in‘notgsaying manfully to this jury that there
is no evidence upon which to base that statement, as pre-
judicial to the rights of thisdefendant, and as unheard of
in the history of jurisprudence.
THE GOURT; The assignwent will be noted in the record.
The court will now adjourn until tomorrow morning.
MR+ APPEL, Your Honor, owing to the misstatements made
here, to which we have taken excepticns, we will be forced
first to answer those misstatements by reading the evidence.
THE COURT. Do you want the court to convene at 9 o'clock?
MR, APPEL. Your Honor, 1 have no time--your Honor has
curtailed our time here--and we ask your Honor not only to
adjourn until © o'clock, but to extend the time of argurent
to both sides in this case that a fair presentation may be
given, an equal show to both sides.
THE COURT. 1 think a fair presenfation can be had in the
time allotted to you. But you/ﬁgze the extra hour tomorrow
LOTNing »
MR .APPFf- Ve take an exception to the limiting of our
argument. ~ here. A

THE COURT. The exception is noted.

(Whereupon, after the usual admonition of the jury
an adjournment was taken until Tuesday, August 13, 1913,
at 2 o'clock A.M.) o o

MR , APPEL. To the disadvantage of the defendant. [
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this trial that you would not permit the oratory or personal

~on my part. You have heard all the oratory that you will

AFTERNOON SESSION. August 15, 1913; 2 P.M

Defendant in court wth counsel. |
THE COURT. The parties are all present . You may proceed,
Captain Fredericks.

CLOS1ING ARGUMENT OF THE PROSECUTION.

MR. FREDERICKS. May it please the Court and gentlemen of
the jury:

1 know you are all glad to see us starting down the hone
stretch and getting nearly through.

When 1 asked you, or when you said at the beginning of

appeal of the defendant to influence your verdict, you did
not mean and 1 did not mean that your hearts would not be
touched, and that perhaps a tear would not dim your eye
when you were confronted with the unfortunate predicament
in which the defendant finds himself .

We are all human, and Clarence Darrow is very human.
Mro Rogers warned you that 1 would read from the testimony
partly, and that 1 might not quote it correctly or all of

it. He, however, did not warn you to beware of any oratory

hear in this trial.

When .1 said that 1 did not expect that you would be unmovsd
by the unfortunate predicament in which the defendant finds
himself by the sorrow, and it is sorrow, of his position,

1 expected that like true American citizens, you would L
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write your verdict, even though you would have to wipe a
tear drop from yocur eye, and you would write it according
to your best judgment. I believe 1 can show you, if you are
not already convinced, that the unfortunate and unhappy posi-
tion in which this defendant now finds himself, is the
result of the philosophy of life which he has expounded to
you here as his philosophy, and the philosophy of life which
you have seen be}ongs to him in this testimony. No man
ever suffered punishment without sorrow, yet that does not
mean he is not guilty. Clarence Darrow told you yesterday
that while he had some notions in regard to the advisability
b f those McNamaras escaping pubishmert for the crime they
had committed, that he would have walked from the east to
the west in his bare feet to have prevented the commission
of that crime.

centlemen, that is not the way to prevent the commission
of that crime and other similar crimes. That would be
idle, sentimental and useless. The experience of the
ages has taught us, yea, the handiwork of God Almighty
teaches us the way to prevent wrong and crime is by punish-
ment . Punishment. Oh, perhaps our hearts were moved at
his position, but let me show you another position, let
me take you down to.old Bob Bain's house, let me show you
suffering there. Let me take you, perchance, out to the
little kitchen around the cook stove, where Bob Bain and

his wife sit of an evening alone. L
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Let me take you déwn to the Post meeting of the CA Ee,
where Bob Rin used to beat his drum with pride, and show
you Edb Erain sitting off in the corner. If any of his
comrades care' to speak to him, it is a ma.ttervof charity
on their part. Let me take you down to the lodge meet-
ing, perchance, that this little woman spoke of -- and I
take it from her menner and her talk timt those little
things mean much to her, to get up in the meeting and sy
a few words and express her ideas -- let me take you the:é'e
and show you that little woman, if she has the face at all
to o to the meeting. Disgrace -- suffering -- muin.

Why , my frierds, gentlement of the jury, it is no&‘; the
bayonets or the bullets of outside foes that this coun-
try need fear. Bob Bain, vhen he beat his little ;red(‘
drum a2t Shiloh and Gettysberg and the other battles of the
civil var, was not afraid of that kind of an enemy, and
he did not succomb to that kind of attack. And you can
well imagine the proud soldier boy s he marched up Pennsyl
wnis avenue et the close of that great struggle, proud
of his manhood, proud of the fact that he had not been
afraid, proud of the fact that he had come back ﬁom bat-
tle. And throuch all the years tmt that temple
of humen honesty has been building since then -—_'21 years of

through

ace, I pelieve he said he wvas=-- / '8ll those years he has

S |
not been a fraid, and, perchance, he has not been vanquish-
ed and he has not fallen. But it remains, it remains 3
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the enemy of society that has come uvpon us in these lestter
®ys, to tackle the old soldier. Oh, God, if they had
only taken his life! That would it be -- he is nearly
through,

How, I say to you, my friends, that the man vho tears
dovm that temple by tempting that poor old fellow beyond
his ability to resist, that the intelligence and the man
who does that is the worst enemy of society, is the enemy
which at all odds must be put dowvn, must be punished, and
Jury-briving must forever remain a dangerous calling.

r Steffens thought I was hard-hearted, thought I was
hard-hearted, and it was no use to zppeal to me. 14
vears I have served this county in the capacity that I now
do, and I do not believe that I am hard-hearted. I believe
that my heart is just as tender today as any woman's,
when it comes to the suffering of my fellow man. RBut,
ma.rk you, it does not extend to the mauddin sympzthy which
protects the enemy of society, but it extends to the man
or the woman who hzve not yet done wrong. Ah, wouldn't
it be a grand thing if you could take hold of Eob Fain and
his wife anghiétil%'n back the 'h%%gfrof time for a‘yea.r,' and
give them / honesty and /- reputation again! Touldn't
it ve a grand thing, if you could do that?

Well, th ére ere other Eob Ezins that may come in the
vears to come, and I say to you tiat the man who sternl

punishes crime is the charitable man, is the merciful man,

scanned by LIBRARY




[ C I - T G R NG R -G R R (- T S o S S S v g T < T = o T
[« r B2 T N R A == V= B e o B B » R o 1 SR ~ N o~ Y A =]

© 0 1 O Tt oA W N =

1835

for he saves the ones who are now happy, he saves him
from misery. @nd if you don;t tAink it is misery, just
try to imagine. I have seen misery in my time, gt I
never saw, and &ou will never see, any greater mistery
than the misery of a soul scour ged, convicted before the
public, and thﬁr good name taken from them, as was done
in this case.

'Oh, they were of age -- it is true -- they were of age,
and they should have knovn better. T do not ameliorate

the condition at all.,

L
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Let me give you another fact. Suppose, as an illustra-
tion, that throughout a year in the United States there had
been over one hundred buildings and bridges blown up by
dynamite, and in all that time no one had been caught and
punished; and suppose during that time a man or men were
caught and were punished for that crime--and 1 do not mean
an eye for an eye,. a life for a life and a tooth for a tooth
exactly; punishment should be meted out with mercy.
But, suppose thgy are expcsed and punished, and suppose
that in the year following there have been no buildings blowi
up, there has been no occasion where men have been blown
into eternity without an instants notice. Who is the merci-
ful man, the man Wwho, by the strict enforcement -of the law
puts the fear of God into the hearts of the pecple, who
would do that kind of a thing, and thus save the lives of
hundreds of men in the next year, or a man who comes With

maudling sympathy, with tears of pathos and tells you that

y

)

he would turn a murderer, a dynamiter loose on pafole or
pardon; that he would forgive him and let him go? Why,
gentlemen, about how long would it be after J B Brice, or

J B McRamara would be pardoned from the ...~ +*% Peniten-
tiary’before there would be another building blown up?

1 don't know and you don't know, but human experience

tells you what the answer would be. So 1 say to you, when
1 ask you to stand by the state, to stand by what 1 believe
to be the right, 1 am not cruel but 1 am merciful. And'tou
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say then Franklin is the dog who should be crucified.
Franklin is the wretch who should be made to suffer.
Granted; granted. Did you ever see a club swung at the
dog and see the aog, in blind and unthinking rage, turn
and bitethe club? That is the dog. But the intelligence
of organized sociéty reaches for the hand and the intelligengd

that wields the club, knowing that fhere are other clubs,

there are many of them, and they may be wielded time and time

again by that same intelligence. 1 have no apology or ex-
cuses or pardons or forgivenesses for Franklin's act;

none whatever. But shall we stop there? You know--and 1

do not need to argue it to you--you know that Franklin. was
not uéing hig own money . You know that Franklin was not
bribing that jury for any fun, for any amusement or for any
judgment or tare that he had as to their verdict. Who

was Franklin? Simply a hired man. Then, my friends, and
gentlemen of the jury, don't you think that the part of
wisdom, that the part of cool, calm, sober judgment, dictate

to you and to me that, if possible, we must punish the man

¢

>

who was back of Franklin, at least to the same extent that

Franklin has been punished?
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Vhy soak the puny pavm?  “hy disgrace a Franklin®? Vhy
mzke a felon of him and let the man hack of him go? Vhy
not, perhaps, ke a little lenient on Tranklin? Vh# not be
a little easy on Franklin? Vhy not be a little merciful
to Franklin and through him endeavor to right the whole
wrong?

Gentlemen, if I am ever able to continue making 2 living
it must be in thisfshion, practicing law. I don't want
to go up against the power of money when I place my cases
before juries. You mey be liticants and you don't want to
50 up against the power of money -- the corrupt use of mone;
if you are litigants. DO you intend to make jury brib-
ing a safe industry? I take it not. Now, then, when ve
know that Franklin has bribed 2 jurymzn, and we know tlat
TFranklin didn't‘use his ovn money, and I am not zoinz to
vaste any time taiking to you about anyone associated
with the prosecution being interested in Franklin. e
have evidence here of his bribing and trying to brive six
men. Six. Always to vote againét use. Franklin said he
wes my friend. Vbll,vso be it; so be it, But he was not
a good enough friend tmat he would not try to bribe a jury
against me, ow, shall we go back of Franklin or shall ve
stop? Vhat is the wise thing to do? You Xnow and I know
that Franklin didn't use his ovm money . You know and I
know that the intellisgence tmt vas tack of Iranklin

came from thedefense, for he was working for theciefensk
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and every one of his acts were for thedefenses IToyf,
what are we going to do? “here are we soing to look?
Suppose that we have made up our minds that the interests
of justice demands that the whole thing should be probed
to the bottom, if possible, and all things are not possible]
of courses That is possible we should find who furnished
Franklin the money.

Now, let us look. Someone connected with thedefense, cer-
tainly. That cixle can be drawn. Someone who‘ was going

to see these jurors s they came into the box to pass on

[}

them in court and determine whether to accept them or

not. For what folly it wuld be to have Tranklin to be
out in an independent vay paying out money to Fain, for
instance, and not knowinzg that Fain vwas goiny to be a,}aie to
pass and get on the jury, so we have got to eliminate every+
one else and come dovn to the point .that it must have

been someone, some one of theattorneys in the case. And
who? Let us look. "ho vas the had? Ve would paturally
look there. They say that we wanted Clarence Darrow; I
say that we want the scalp of no man. Vhy, how much bet-
ter it would have been for us if we could have found some
little fellow without the ability to turn end fight like a

e
ticer
g

, and put the bvattle that he has put up. 7€ have

troubles enouzh, don't worry. e are not lookins for any-
thing to be thrust upon us. The District Attorney's office
of this great county has to grind the zrist that comes
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through day by day, week by weck and year by year, and it
don'tAhave any time to go out in the hichweys and byways
and take up cases to satisfy the grudges of any men, and
why wish to teer dowm this beautiful temple? that value is
there in it? Yo, my friends, gentlemen of the jury, we
bave simply followed the trail, tlat is all, and that trail
we have laid before you to the best of our abdlity, tmkt is
all, and when I am through I am passing the responsibility
over to you.

I mey not be as eloquent and I may not he zs keen a law-
yef s those on the other side, but whatever humble qual-
ities I have, I have given to this case my best through
and with the idea that I might assist in doing justice --
no more -- no less. %Vhy, gentlemen, can you conceive a
soul so base that would endeavor to fasten a crime upon an
innocent man simply to satisfy the lust of anyone? And
who wants Clarence Tarrow? Ye says the imational Frectors!
Association wants him. I don't know vhether they do or
whether they dontt. I donrtt care; I am not working for
the Tational Frectors! Association. They have zotten

in 2 lot of loose truck and t rash here avout telegrams to

o

the FWational Frectors Association, and they have argued
to you as though Tves sendimy telegrams back and forth
vith the jational Frectors Association. There isn't one
scintilla of evidence to that effect. ¥r Steffens sai

that I'T Gibbon told him that I'r Chandler had cot a letter
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or a telegram fram the National Erectors Association,

and that they would not consent to one of these men

soing free.
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Butt the evidence is that whatever this was--and 1 doubt
very much whether there was anything--it came on Friday
of the week before Thanksgiving;fhat on Tuesday they had
gotten their first information from me, and it was the same
then that it always was--there were cases against two men
and two men must plead guilty . ire Darrow would have you
believe that he is being persecuted because he has been
the friend of organized labor. Gentlemen, 1 claim to you
that this evidence and the statements of the defendant
here show that he has not been the friend to organized
labor, the true friend. 1 clair that this evidence shows
and ° his: statements show here that I myself am a better
friend to organized labor, to that porticn of it at least
that believes in the law, than Clarence Darrow, with his
maudlin sympathy for murders and dynamiters. Who is the
friend to your boy when he goes down the street and back
into a little nookery where he can buy cigarettes, where
he can sit and chew tobacco and hear nasty stories--the
man who furnishes him the opportunity, the man who en-
courages him, the man who at least excuses him, or the
friend of the family who comes along and sees the bov, and
takes him out and spanks him and puts him where he belongs?
Who is the friend?

As 1 said in the beginning, gentlemen, no man can claim
to be the friend of any organization or any society or any
sect or any set unless he encourages them by his precepts,

by his 4cts and by his works, in observance of, . the laws, of
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society, and unless he assists in punishing--as lvsaid
before, not in vengeance, not in wrath--unless he assists
in punishing the wrongdoer.

Now, gentlemén, 1 want to go back a moment. We were

looking now for the man who gave Franklin the money. 1 hage

attempted in my discussion of this with you to show you
that that must have been some one of the attorneys for the
defense. Suppose, now, without a wérd fro@ Franklin, you
find out that one of those attorneys back on the 5th day
of June in Cricago tried to corrupt a state's witness,
Biddinger, by offéring him money . Suppose that you find
that one of those attorneys a week later sent a man by the
name of Behm, an Uncle of Ortie McManigal, out here to
California to get Ortie McManigal to change the confession
which he had already given, and come over onto the side of
the defense. Suppose you found that one of those attorneys
had been instrumental and privy to an arrangement to get
Flora Caplan, an important witness for the state, three
days after she was served with a subpoena, out in a devious
and dark way over the mountains out of the state. Suppose
you had been shown bthat a witness by the name of Ciekelman,
one of the king pins, perhaps, an identification witness
of Brice and the handwriting on the night before the
dynamite had been exploded, was induced to leave his place
at Albuquerque, where he was staying, and to go east to
Chicago by the irnstrumentality bf one of the attorneyslt
Suppose you had found cut that one of the attorneys was he
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ran who héd received and was receiving at least $300,000
practically all of the money that was being raised in this
case, ard paying all the bills, hiring all the lawyers,
detectives, end so forth. That one of these attorneys was
the paymaster. Suppose he was also the chief attorney and
head counsel and the director. Suppose you found that

one of the checks for $10,000 had been given to a friend of
hie, an associate, whom they have referred to here as being
implicated in this same affair in San Francisco, dut of the
usual order of affaire, and that when the bills were receive
they were large bills. Suppose that you found cut that
this same attorney had felt out one of his trusted agents,
one of his trusted lieutenants, found out whether he would
engaged in the bribery business by suggesting to him one

night that he had some money to reach some jurors with;

suppose you had found out that another jurcr had been bribed)

suppose you had found out that this same man Franklin had
gone to five or six different men, whose names were on the
list, and tried to get them to accept a bribe; suppose

youfbund out that one man actually had gotten onto the jury

and received money} with this same man being the chief couns¢l

in the case; suppose you had found out without one word

of testimony from Franklin--and we have it here in this con-
dition, if you wish fo look at it in that way--that this
large sum of 24,000 had been put up, part of it--$3500 wf it
put up, and #500 of it actually passed in Los Angeles L
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cn the morning of the 28th of November; suppose you had
found out that Job Harriman, one of the associates and
counsel of the defense; had gone to his vault that morning,
and then gone up to the office of that head counsel;
suppose that transaction at the vault had been just a few
minutes before the transaction down below; suppose you
had found out that of all the thousands of men who might
have crossed the street at the time Franklin wasarrested,
this same one head counsel happened to be the one who was
there; and so 1 might go on; suppose you had all those
thinge, without one word from Franklin, without one
syllable from Franklin, where would you look for the
jury briber? Where would you look for the man that furnishe
Franklin with the money? Why, gentlemen, it is so plain
that, unless you will convict on this evidence, in my
judgment, you have made jury bribing absolutely safe for all
time. How are you going to get more than-the one Wwho
received the money, the man through whose hands it passed,
the man who gave the money, the vault open{iﬁi the morning
a few minutes before it was passed, by a man vho goes up
to the meeting place testified to by the accomplice? In
addition to all thies, in addition to the occurrences on the
28th, what do you ever expect could be found against a man
who wanted to Yribe a jury? .

Now, 1 am not asking you to nake any guesses. 1 am not
asking you to make any guesses at all. 1 believe thattﬁi[
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evidence is so clear, so convincing, so satisfying, that
yoﬁ could never rest your consciences in peace if you fail
to bring in a verdict of guilty. And, so far as you and 1
are concerned, that is all we are concerned with.

Mro Rarrow has held up, in his telling and pathetic way,
the gray walls of the penitentiary. You and 1 have nothing
to do with that; absolutely nothing to do with that. 1t
is my business to place this testimony before you. 1t is
your business to weigh it with the testimony put in by the
other side, and determine whether you think Clarence Darrow
is guilty or not, and so state by your verdict, and if there
is any mercy coming, if there are any considerations
caming, those will be and can be attended to at the proper
time by the court. We have got nothing to d;:;g;ther he is
to be put on probation, pays a fine or goes to the peni-
tentiary . That is not our affair. You have got burdens
enough of your own tocarry withouttrying to carry the burders
for the court.

Now, gentlemen, 1 am goirg through this testimony with
you. 1 am going through it carefully. We have been a
long time here. 1 am going to take my time to it. 1 am ;
going to reach much of it, and 1 am going to read it fairly.
There was a stack of this that you and 1 could not read

through in three weéks if 1 were toattempt to read it all

L
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But tlet vhich I do quote to you will be the truthful index

and my deductions dravm. therefrom, vill be those given to
me by my judsment. ~

And I want now again to call your attention to what I
kelieve to be the duty of a Listrict Attorney. You have
heard a gooddeal about Mr Ford in theargument that I have
read during the evenings. Gentlemen, I have not time to
pass out bouquets and you have not timéato lisﬁen'tq theme
Fut I would call to your attention that the one man who has
kept his poise through all this trial, who has not lost his
head and bheen fined for contempt of court, tvho has always
been the courteous gentleman, although the persistent ad-
Vocate, is that same man, Joe Tord. And I would call your
attention to the matchless arguments which he has pre-
sented here to this court, and I want to say to you that
I velieve one of the best things thatlI ever did in of-
fice, was insecuring the services of Joe Ford. Out yonder
on thé lawm there stands a monument to a man who earned
that right by his ability and his intexrity here in Los
Ahgeles County, and I want to prophesy to you, sentlemen,
that the time will come when they will put znother one on
the other side to this same brilliant mind, this same court;
ous gentleman, Joe Fords And it will be given intrue re-
ward ror his merit..

Why, 1Ir Rogers -- Joe Ford referred in his argument to

sorie vitnesssthat he said were perjurers, and ¥r Rogers
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came in prancing andchamping at the bit, roaring and tear-
ing and kickinz, and charging that Joe Fofd, for insinuat-
ing for a moment that anyone would commit verjury in this
case, vhere he vas chief counsel. thy, please your heart,
at the time the rottennest one- of these witnesses were on
the s tand, if my memory s erves me right, Mr Rog ers vas not
in thecourt room at zl1.

Let me tell you a 1little story. There were four men on
a street cars One of them, when he got on the car looked
at his watch to see what time it was. Then he zot about
to his Hestination, he reached for his watch, and it vas
gone. FHe saw a policeman outside and he celled a police-
men. He said, "I hed a vatch when I ceme in here. Tt
is gone, There has been nohody here but these three men;
one of them has stolen it." And one of the three jumped
up &t once and said, "You are & liar; you are z liar; you
are a liar.", and the man said to the officer, "Search
that men." we did, and he found his watch and a stick-pin
thet he had not missed.

Gentlemen of the jury, nobody 1s accusing anybody any

L

more than the have to, and certaiply we are noteccusing
counsel of anything. !r Rogers also informed you that Ir
Tarrow had made a great barcain vhen he got these two murde
ers off so lightly, neither one of them beiny hanged at
least once, when they had murdered twenty men. I supnose

the inference was that if I¥r Rogers had been retained in
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the prosecution until the time of trial came, that both
would have been hansed, &t least once. Vhy,centlemen of
the jury, if Mr Rogers had been retaineé in the prosecu-
tion until that day, there vouldn't have been enough money
left in the excheguer to huy & clothesline to hang &a
vashing on. INow,sentlemen, so much Tor thét, and we will
pass that by with Mr Appel's goat and the baby's trousers.

I mede & few notes of I7r Iarrow's telk as hewent alonge.
I don't kmow that there are any of them here that I vish

to call your attention to, but I will look it over.

L
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He says Franklin only approached honest men. How does
he Inow?

Ee says we are prosecuting him because he has élways
Stood.for kibor.. Gentlemen, we are prosecuting him be-
cause he is the center of this corruption, and this evi-
dence shows ite. That is why, and only vhye. If there is
any laboring man that labors any harder than I do, I vant
tosec the inside of his hands. I want to see the time
when he soes to work in the morning and when he quits at
night. I want to know of I am not a laboring man, and if
I have any sympathies they are sympathies with the man who
toils. But tﬁey are not a maudlin kihd of sympathye.
Vhy, I remember zn attorney in one of these kind of cases

said to me one time, he said, "I think we all work too

1

hard, He says, "I believe the time is coming when no
men will have to work over three hours a day." "Oh", I
said, "01d fan, why work so lons?" I am not one of the

kind tmt believes'in handing out any maudlin sympathy
to the laboring man. He don't need it, and he don't want
it. All that he needs is that the accursed ledches that
have fastened themselves on the institution shall ke strip-
ped off, and the men themselves 70 on clear-eyed and
clear-brained to theirdestiny.

T Darrow is also jump ed on because he is a poorvman.
Oh, I dont't know -- I don't know whether he is a poor m

or note I never heard of aznybody gettiny this sort of
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array of counsel writhout having some of the vherewithal

to scatter around them. Maybe they are only getting two
end 2 half a day -- I don't know, ZFut if he has to pay
them anything, I em sorry for him -- not becmuse they
haven't earned it,; but because he gets no advantage in the
end, vhether he is coavicted or acquitted.

The central figure in the labor world, because he came
here to d efend the Yclamaras. NHow, gentlemen, I am not
®|ying these things roughly, and I don:t vant you to think
I ame I haven't an unkind thought for this defendant. I
vent tosee him punished, but there is no gloating about
it, and there is no joy in it. I haven't the sligh test
doubt that any lawyer capable of handling that case in the
United States would have been tickled to death to have taken
it for the same f ee that Mr Iarrow got, and I don:tt know
what it was, and I don't care. I haven't the slightest
doubt but what eny lawyer capable of handling the cases
that he has handled for labor, as he calls it, vould have
been tickled to death to have taken those cases that he
took for the fee there‘uas in it and theadvertising, vhich
brings other businessy and I don't know whether he is en-
titled to any great credit for his position in that re-
zard or not, and you dontt know.

This talx about the District Attorney's office wahting

him and not wanting Franklin to tell cn any Los Angeles
man, is 211 nonsense. Have youseen LeCompte Davis shell:
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ered or protected or spared here in thecross-examination
or in theexaminations and producion of testimony ? Eave
you seen Job Harriman spared? We lmven't said much about
Joe Scott, it ié t rue, but you know Joe Scott didn't know
that these men were going to plead guilty, or were even
thinking about it, as Lincoln Steffens or Davis -- I have
forgotten which -- said, untiliﬂhanksgiving day; so I don:t
imegine that Joe knew a great deal about it, althoush he
does pﬁt up quite a2 fine front. I wonder if Joe Scott

vas in this case because of his great love for labor?

I wonder if LeCompte Davis was in it  because of his great
love for lahor. Shucks -- nonsense! They were in it for
their fee, to buy shoes and stockings and clothes and
meals. And there is nothing dishonorable about tlet,

and there is no cricitism intended about it. It was a
good jobe It vas & good case for any lawyer who had desir-
ed to take it and could handle it, from a financial stand-

point.

L
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1 want to tell you, gentlemen, thatyou have listened to
one of the most marvelous addresses, orations or pleas,
Wichever you wish to call it, ever delivered in any court
room, when you listened to Mr. Darrow. Plausible, eloquent,
his 35 years of training back of it, his terrific and
tremendous interest in it made it indeed a wonderful pléa.
But that, my gentlemen, only reflects the ability Oflihe '
man and has mighty little to do with his guilt or innocence.
1f you were to pay attention to that, it would mean that a
man of his ability could commit crime all at his pleasure,
and he could not be confticted for it. 1f you were to per-
mit that to weigh in your judgment, then the bigger the
rascal, the brainker the criminal, the surer he would be
in his position. But ycu know and 1 know, and history
teaches us that brainy men have gone wrong; that thé wisest
criminals have committed the most foolish blunders, and
1 am going to show you now by this testimony that this man,
this defendant's predicament now is the result of his
beliefs and the principles that he has in him.
He says to you that he would have walked from the east to
the west in his bare feet if he could'have stopped this
crime. Now, gentleren, 1 am going to show ycou by his own
words that he would have done noghing of the kind, because
he knows that the oniy way to stop these crimes is to‘
punish them, if he is in his right mind . He knows it a

:1_an

you know it.  And when he said he would have stopped
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yet sail in the same breath he would not have punished it,
1 argué to you that he would not have stopped it, for it
means the same thing. No, no. 1t is all wrong,
gentlemen; it is all wrong. Lincoln Steffens called this
a social crime-~called the McNamara murders & gocial crime.
This defendant said there was no hate in tﬂe mind of Price,
no desire to take life. 1t is in evidence in this case that
he told Biddinger that he wished that Chandler had been therq
that night and he would have blown him so high that he rever
would have come down again. No hatel Why, gentlemen,
that is full of hate. ... 7
MR ., PARROW,., "', Just a momentl

MR ., FREDERICKS. Your pointvis that it was put in for another

purpose.

MR . APPEL+ ©No, there is no such evidence as that. 1t may

be possible, but we have no such recoilection.

MR. DARROW . There isn't any such evidence.

MR . APPEL. Furthermore, that your Honor stated that you

admitted it for a particular purpose only .

MR . FREDFRICKS. Well, it is in there. 1f 1 do not get it

today 1 will get it tomorrow; It is there all right. And

1 do not intend intentionélly to tell you anything is in

testimony if it is not, and counsel is at libterty and you

are at liberty to call my attention at any time if you

think 1 have made a misstatement of the evidence because l
’

unless we can agree on that that is we cannot go very far
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and this will probably be your last opportunlty to refresh
ycur mlnd as to what the evidence is.

No hatel - 1 tell you, the people who do that sort of
thing are filled with hate--filled with hate! And there
is no power under God's Heaven that will prevent them from
giving vent to their hatred except fear of punishment.

Why, that is the logic of the world. Stick your hand in
the fire, disobey the laws of nature and you are puﬁisheds
disobey the laws of nature in the matters of diet, inthe
matter of eating, and you are punished; disobey the laws
of nature in any one of a thousand ways that 1 could name
to you and nature punishes you. Diéobey the laws of your
country, and society punishes you. It must. There cannot
be any slipshod way. But Lincoln Steffens thought that a
man like Brice could come up to a confessicn post somewhere
and make a confession to some God, to someidea, that he

had blown up the Tires and killed these tweanty men, and then
go on his way and blow up another one and make andther con-
fession, and kill twenty more and make another confession.
Now, gentlemen, 1 am going to start on the discussion of
this testimony.'

As 1 said before, 1 am going to try to be fair « 1 do not
want anything but what is right. 1 do not want you to go
out and make a mistake . Do not do it. Let me give ybu a

little noticn of my idea of the District Attorney. A L

District Attorney once had a murder case against a poor
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Mexican,_a cholo as they are called, and it was a strong
case against him. He had been identified asbbeing on the
scene of a murder, and he was held to answer and taken
over to the jail, and two women had identified him, and it
seened as théugh--it was a brutal affair--it seemcdas though
he was on his way to the gallows. He hadn't a dollar in
the world, not a cent, not a sou, not a friend, but the
court appointed a lawyer to go and interview him and

defend him.,
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The lawyer went; he could talk his language. #nd he came
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vack to the District_Attornqr and he said: old man,

you have made a mistake there, I do not believe that man
is guilty. Vell, the District Attorney looked &t the evi-
dence, and he says: it looks pretty straight. But the at-
torney said: this man tells me he vas down in liew 1fexico

on the night this murder vas comnitted; that he vas a
tramp, tramping the streets, tramping a railroad there,

an unnamed, unnumbered and unidentified tramp. Oh, it
sounded like a feiry tale; sounded like the old yarn over
cgain, BRBut the lawyer who kmew his language said: it
sounds true to me. I have got no moneyv. I cznnot send dowm
fhere. So the Iistrict Attorney sent a stenographer over,
end, through an interpreter, they took his statement and
he told tham that on this certain nicht when the murder ves
committed here in Los Anceles ne was dovm in a little sta-
tion in New lMexico, and he remembered that a tool-house
had been broken opa and he and another man had been taken
up by the secbihon hoes and the constable for breaking into
the tood-house. ell, the District Attorney took one of hig
detectives and . ... got him a scrip book and gave him 4:3100
and told him to so dovm there; we will just chance 3100 on
that. In aboubl ten days the operative came back with the
skin 211 pezgled off his nose, =nd his cheek bones, end he
brought leck a big, red-headed secbion foreman 7ith him

and he said: yes, tlere was a man down there; there was
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section-hoﬁse broken open, znd we took two Mexicans and
locked them up over night; and it was brolen open at that
time. I don't know vho they were. I have not seen tham
since. ¥e took him over to the jail and stood up a lot of
Mexicans in a line, and he said: why, there is the man.

Alld the men was turned loose. That has always been my idea
end my ideal of the duty of the District Attorney. It

is true tat it is in human nature vhen we take one side
of e case, to become, perhaps, a little upfeir and a little
biased, if the struggle is fiercfe, and the counsel on the
other side are able, but so far as lies within my power,
tnat is my idea of the duty of the District At‘x:o.rney.‘

And it was vhth tmt idez in mind

=

, 0f eassisting you to

e

come to & correct conclusion, that I am going to teake

up this t estimony, and I am going to start right bvack

Q

in Chicago, and I am going to show you &y by day, just

i

what happened. I am going to show you how the insiduous
and skillful hand of this defendant mtered into the brib-
ing business from the beginning. I am going to show you
that bribery is in his nature -- not unkindly. I am going
fo show you that ©bribery and the ideas of power of moncy,
that mones could buy anything, is in his nature. I am go-
iny to show you b'y this testimohy that those are the

ideas and ideals of this man, and I am soing to try to do

it fairly. Toney ! lloney! TToney! That, he had th

notion that there was no integrity or virtue that coul
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not be bought. I am going to show you tiet by this tes-
timony, and I am going to go over it step by step. I am
going to try to. be right and I am going to try to be fair.
TEE COUMT: Gentlemen of the.jury, remember the admonition
heretofore given. Teke a recess for 5 minutes.

- -

L
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(After recess.)

MR FREDERICKS: Just before court adjourned, counsel

thought that‘I hza.d made a mistake in the testimony. The
testimony tat I was quoting at thet time will be foun

in volume 42, page 328l. It is the testimony of Guy Bicddin-
ger, when he vas relating wkat occurred when he was bringing
Brice and McManigal from Detroit to Chicagos. It is as fol-
lows: Y“After we had set upon $30,000 as the price to let
him (Brice) go, he got very friendly end told me that the
only thing he ever regretted out in Los Angeles, he didn't
blow up that son-of-a-bitch Chandler. Ve wished he blew hin
so high they didn't find a piece of him. I asked him

how it was they didn't get Chandler. He said he didn't
have time. He vwent to a telqphone booth and looked in the
Look to get his address, and couldn't find it. EHad to

get out of town too quick."

This is the man ithat ¥r Darrow hopes some day will be
pardoned or paroled; Brice. Those are his hopes; those
are his ambitions. That is the kind of z man IMMr Darrow
wants turned loose on the community, because of this meudlip
sympathy tlat he has expressed to you.

I mizht call attention again to the idea tiere of the
power of monqy; The pover of money even in the mind Qf
Brice, offering this man $50,000 if they would let him
30.

N

Now, I want to talk to you a 1little about this man Bidl
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dingery that they discussed this —witness that came on the
stand. Biddinger, they say, I believe it developed on his
Cross-examination, had been a saloon-kecper in Chicago in
his early days, or at least, had had some connection with
a saloon. Be that as it may. I suppose one connection
with a saloon is about the same a&s another. and I don;t
know tlmt that is exactly an indication that the men is not
honest. My experience in life has taught me tlat there
are more honest men behihd the bar than there are in front
of it; tmt the@ fellows, &s & rule, who stand behind the
bar with their white apron on and handing out poison to

the rest of humanity, see the eid effects of vice, and

are more apt to be honest fellows than the fellows who habif
vally frequent the other side of the bar. I saw habitually
frequent the other side of the bar. At any rate, I think
they are akout .an average; just aboﬁt an average. SO0 let
us start with tmt. Is Eiddinger honest? Well, he has
been a-sergeant of police in Chicago for about ten

yvearse. At present he is on a l@ve of absence and in the
employ of Y. J. Burns. Now, who is . J. Burns? I'r

Rogers vas going to eat him ealive when he took the wit-

newgs stand.
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Who is W. J. Burne? You know lawyers have a way in

He changed his mind--he didntt do it.
trying a case of speaking sneeringly and referring in a

jury and everybody else almost feels that that witness must
be a bad fellow. But who is W. J. Burns? 1 suppose it is
permissible to refer to history, to well known events,: and.
1 want to tell you th#& in my humble judgnment William J.
Burns has done more for the cause of civic righteousness
and civic decency and civic honesty in America in the last
ten years than any other one man. Now, that is my opinicn
of William J. Burns. Men who are continually after criminaI?
get rocks thrown at them, get mud thrown at them, until
sometimes we look at the mud and think that is the man.
But 1 would like to know what William J. Burns ever did,
in your minds as candid men, that did not indicate he
was a highminded, honest, honorable man, pursuing the line
of wo?k-that he seems so well cut out for. 1 think he has
his faults, like all the rest of us, but they are not the
faults of dishonesty and they are nof the faults of crooked-
ness, or anything of that kind. So much for Burns.
Biddinger. Burns wouldntt pick a man unless he thought
he was an honest man . Now, the fact that nothing ever came
of this offer of $30,000 shows that the men who were there
on the train were honest men, for if they had been diehonlzt

how easy it would have been to have had an accidental escape,
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and gotten at least some of that money. Here is where we
learn about who McManigal was, and;giscussing this evidence
YOu must know to a certain extent who McManigal was.
McManigal was arrested in Detroit in May of 1911 with this
man J B Brice, that is, J B M Namara. They were arrested
together, and as appears from this testimony, McManigal

gave upthe career that he had been living and turned states
evidence and made a confession. Counsel says that he was
given the third degree. Counsel is drawing on his imagina-
tion in that regard. He knows nothing about it, and 1 don't
know a great deal about it, and there has been nothing broug]
on here, but 1 do not believe that he was given any more.
third degree than a man's own conscience presents to him
when he finds he is brought up against a terrible tragedy
in life, such aéi%ipture for dynamiting. But, be thgt as
it may, he makes his confession. That stands as one of
the facts, but just what that confession was is not in
evidence, and, of course, for that reason 1 cannot go into

it in detail. But you can draw a conclusion from what is

in evidence here, that is, the testimony of Biddinger about

this time, and a gathering of the registers of the hotels
of various citiés, &nd using thét as evidence, from that
you would be entitled to conclude that McManigal was mixed
up in all of those t lings, that his confession covered L

thenm.
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1l am going to pass over the trip on the

Just a little talk here from Price about money
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"After we had been en route an hour or two, McNamara said tq
", said Biddinger, "'Vhy, you haven't sot me for blowing
up any safe; you have got me for that‘job out in Lios Angeleg
Further on he says, "Do you want to meke a little money? "
I seid, "I always vant to make a little money. Fow much
have you got?" He said: "I will cive you $2000 to let
So it went on up to %50,000. You remember in
the»testimony it was told how it vas to be done.

JUst in passing, end before I come to Biddinger again,
I haveea little note about John R. Harringfon. Vho vas
John n. Harrington? You know they have throvn so much
mud and so meny rocks at John R. Farrington -- and he has
done somethings, &s the testimony shows here, that proba-
bly you or I would not care to do. Ye would no t care
to go and live in a man's house, znd then tell on him.
I donrt think I would , and I dontt think you would.
But that is 2 matter of ethics and not 2 metter of honesty.
Ang T donjt know whether a man's duty tb the state is not
greater than his duty to his friend. I donrtt know but
what a mants duty to the- state is at least s great --
that is, his duty io reveal any criminal act that he knows--
is at least as great as his duty to conceal the criminal

acts of his friend, even though he is under his roof. I

14
1

think probably, in . strict ethics, he should have gotten
out from under his roof, so far cs that is comncerned.

But, at any rate, Harrington was & lawyer, or claim agen
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in Chicago, for 15 or 16 years, and he had knowm Darrow
there for that time, and he was employed by ¥r Tarrow on
the 27th day of April, employ ed and chosen and selected.
After 15 or 16 years of acquaintance, John Harrington was
selected Ly IMr Darrow as his investigator of evidence. Now,
if they vant to muddy these fellows up to any great extent
-~ ot know they are mostly their men. Harrington ves
their man; Franklin vas their man; 0ld George Eehm vas
their man; Cooney vas their man; Fitzpatrick vas thelr man;
this o0ld fellow Mayer vas their mene. I might name others,

and I will as I «o along. I am going to pick out these
gentlemen, end I want more to discuss those than anything
else.

Now, you know Darrow came out to Los Angeles late in
May, end as the record shows was zssociated in the prosecu—~
tion of the case of the ;eople VSe HcEamara, 2s chief
counsel. At that time the counsel was Rappaport, end I
wish you would remember that name; Pappaport of Indianapoli
Scott, Davis, Farrimen end Darrow. At tiat time Franklin
first met Tarrow, abouﬁ the 1st of June.

How, let us go back to Chicago with ir Larrow, where he
met Biddinger, the man whom they say is not worthy of
belief, and who is not honest. Now, if Biddinger hadn't
been honest, you can see by thistestimony, Ly the testif
mony even of MT Darrow himself, vhat he could have made.

Provably ﬁSquat any rate, if he had not been an honest
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So when a man

puts aside the opportunity to make & bie bunch of money

like tmt and to meke it easy, secretly, and get away

with it, what ddes trmat mean?
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What does it mean in life? 1t means that that man ie honest
it means that he is honest s imply because he wants to be
honest, simply because honesty is his being and in his
being « That is what it means . They havetalked about Malcom
McLaren here. 01d Mac is not very good to look at, maybe.
He is not as handsome as some fellows, but he is one of
God Almighty's noblest works, an honest man . How do 1
know he is an honest man? Gentlemen, every man who went
through tha fight with me in the District Attorney's office,
with the shower of gold going around there, that 1 shall
tell you about and show you, and come through that fight
8till my friend, still with access to the District Attorney!
office, to go and come as he would, that man does not need
to be proven an honest man. I1f Biddinger was worth $5,000,
what would Malcomb Mclaren have been worth to Darrow if
Malcomb Mclaren had wanted to peddle his informaton, with
the access that he has been shown here to have had to my
office? 1 want to say to you gentlemen, McLaren has not
been an issue; he has not been a witness, but 1 want to
say and 1 want to say it so it will be remembered, that
Malcomb Mclaren has endeared himself to me by the traits
of sterling honesty and integrity, by ties that will never
be severed if 1 can:help it, and if the time should ever
come, as it did come that time, that 1 have to choose a
companion to go out among a howling mob and fight for nil
life, when 1 know when 1 feel his back against my back,
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know that there is a man, the first man in God's footstool
that 1 would choose would be old Mclaren.

But, gentlemen, 1 have learned in the past year what

commen henesty is worth, as 1 never knew before, and 1 am

going to talk more about that to you. An honest man.
Honest men. 1t don't buy much. 1 suppose McLaren doesn't
get very big wages. 1 don't remember what we paid for him, -
but he gets a wage that 1 would rather have than all the
gold between heaven an earth, if the streets were paved
with it. He gets a wage that comes from in here (the heart)
that can enable him when he hears a knock at the docor at the
dead hour of night, jerk it open and say, "Who is there?”
And he is not afraid it is the sheriff. He gets the wage
of independence; the wage of the knowledge of honesty.
There is no bigrer coward on earth than a crook. 1 don't
care what people say about me so much,iif the wrong they
say my heart tells me is untrue. 1 can go hone and go
to bed and sleep at night and get up and gé& to work inthe
morning, if the accusations are untrue, and get fat on it.
That is my little tritute to honesty. |
Therevhiis been lots in this case that has not been honest
and it hasn't all been on one side or the other. 1 am
going to discuss this evidence as 1 see it, as 1 would talk
it over with you over the back yard fence, and give to it

the amount of weight that 1 think his testimony entitles L

him, and say to you that this man Biddinger is honest.
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1 say to you that a man who would turnjan offer like that
and go at once and report to his boss wont lie when he takes
the witness stand. Why, a naturally honest man would
undoubtedly tell-the truth, unless he had some terzific
object to the contrary, and what object has Biddinger to
lie? When he says that Darrow's bargain with him was not
only to deliver him information about the crooked men in
Darrow's own camp, but was to deliver to him the phvsical
evidence that was going to be used to convict the McNamaras.
That is what Biddihger says, and 1 believe when he says

it that he is telling tre truth. Why shouldn't he? What

ig it to him? He has shown himself to be honest,why
should he not tell the truth? He has gone; this is only

a case to: him. 1t is true they say that he was interested
and is interested in the rewards that are out for the appre-
hension of the other people who were involved in the Times
Dynamiting case, but that has got nothing to do with this
case and I hope to Heaven if there are any rewards out,
that he gets one of them. 1In fact,‘l would like to see
everybody who has done honest work get some reward.

Now, let me give you his testimony « Biddinger states he
met William Turner, a friend of Darrow's . Wi Darrow said
yesterday that he didn;t remember whether Turner brought
Biddinger to Darrow or not. He may have. "Well, go
right--where did you go after you talked to Turner?"

Thie was in Chicago cn the 5th of Juné. 1 am going backt

and 1 want you gentlewmen to remember this, and if'it gets"
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tedious remember that we have been a long time at this
and.there is only one way we can solve this‘problem, and
that is solve it by the testinmorny. If you get tired and
find your head, as mine gets sometimes, is tired and you
want to let up a while, say so and we will quit and we
will take a recess, and don't hesitate to do it, because
1 know 1 have sat often and listened to a talk until
after my head gets full and then they can go on for an

hour and 1 don:t get any more of it, and 1 suppose other

people are the sane.
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So I want to call your attention to this testimony of

Riddinger. "Now,Turner takes him in to the private room

in -this hotel that was ner Darrow's office, and

Tumer says, 'I am going to leave you two men alone to
get together and talk things over', and Turner left the

" and Elddinger further says, "Well, I'r TLarrow asked

room,'
me what I knew" -- you will notice I am skipping the
questions -- "asked me what I knew about the case. I told
him & little of J.B. Mclemaras' conversation", referring
to the conversation on the train. "He asked me if I had
mzde en affidavit to it, and I said, ng, I hadn't." Well,
he szid, "I wish you vould forget it." He said, "For gect
as much as you can., Don't do the boys any ham." He szid,
"I am going dovm to Indianapolis tomorrow to see the boys
and E;et some money, and I will take care of you."

Remember that expression of Darrow's, "I will teke care
of you"., Pack in Chicazo on the 5th day of June, and
here‘ in Los Angeles given to Sam Erovne on the 28th day
of November -- "I will take carc of you." It seems to
permeate this men's miﬁd and this man's moral nature, that
men could be handled like chattels or someone wouldteke
care of them, ifi somebody vould buy them.

"I said, 'vhat do you mean by take care of me.' He
sazid, 'How would 5000 do.' I said, 'No, it is not criough,'
and he said, 'You want to come to help me end I will

'7ell, I will sec about it.

give you 5000,' and I szid,

scanned by LIBRARY




DO DO DN DO DD bd e ek e ek ek ek fed feed e
T - =TV~ R o o BN B B 4 S - A~ - B o~ T N e ]

26

W 00 =3 O v = W N =

1873

We were in the Toom about 15 minutes."

V¥hat does he do? Ee goes and reports that at once to
his chief -- not to William J. Burns, for Willliam J.
Hirns ves in Furope, he didn't seé Burns for sometime
aftervards, tut he vent to the head of the gency in
Chicago. Now, did Darrow say at that time, "Youvant to
forget it? Fave you made an affidavit "co it? You went
to forget it?" Bere is a witness, mark you, gentle-
man, this men Biddinger was a witness, an important wit-
ness, one of the ones vho had made the afrest, one of
the ones who had come through on the train, one of the
ones who had heard the conversation, a police officer.
"Youvant to forget it." Gentlemen, yeu have hcard so much
of crime and criminal talk here that it may be that athingk
like that cdoes not impress you. It may be timat "vice is
a monster of so frightful & mein, that to be hated, needs
but to bLe seen, btut seen too oft, familiar with her face,
we first endure, then pity, then f— forget about it!

Bat that is a crime, gentlemen -- fo induce a witness, to
attempt to induce a witness to withhold or forget -- it
is the s&amé thing -- true testimony.

Crime No.l.

How, BT Tarrow is’ & capable, an able man. Fe knows that.
Fe knows what that mens. e have only one wey of arriv-
ing at facts, and that is Ly witnesses, and if the integ-

rity of ditnesses and jurymen can be tovn dovn, ~hat have
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we got left?  that have we got left. Now, thai was crime
Ho.1,

Biddinger met him egain in his office, and here is vhat
occurred. It was sbout the same time, a few days after
the conversatioh in the Union Restazurant in Chicago.
Turner was there, this man Turner,"Turner started in to
tell me how liberal Mr Darrow vas with ererybody in Idaho."

Money -- money -- moncy!

L
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"and it was to my interest to go in with Dparrow and help
him win this case. Now, i Riddinger said", and so
forth. "So Turner told me that 1 was making a great mis-
take not to be friendly with Darrow, not toc do everything

1 could for him; - that he was the most liberal man inthe
world; that he gave one man up there in ldaho $15,000 and
another $10,000, and threw the money away like it was water

up around ldaho; 1 was making a great mistake by not

~ joining with him. And so 1 told him 1 would take the matter

under consideration ."

So Turner starts in and tries to shake the moneyfhgg;\at
this man Biddinger . Turner tells him, in order to induce
him, about the money, the ten or fifteen thousand dollars
that had been poured dut to one man alone up in ldaho.

What does ten or fifteen th-usand dollars mean to a poor
devil who is =z sasgeant of police, aﬁd if k has been for
ten or fifteen years, 1 expect he would be for ten years
more, and, to guess at it,ig salary of about $150 a month.
1t means a home, it means a ranch, it means a beautiful
picture of quite a good deal of ease; it means temptation--
temptation. Ah, gent"emen, 1 have always thought that that
part of the Saviour's prayer which said, "lLead me not into
temptation,™ was the mightiest part of it. Lead me not
into temptation. And here we have this high minded man
tempting--tempting--even to put his construction on it--t

tempting; shaking the money at him, $10,000 or $£15,000.
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That Biddinger testifies was said in the presence of Il
Darrow . >Why should Biddinger lie? What was his object?
What does he care? Weigh it. 1s it true? Did Darrow
say it? Ah, whén you come to see all the rest of this
you will see nov that it does not stand on one nor two nor
ten men's word, buf the same thread goes through it all;
money ! Money! Money! -~ Money! Money! Money! The
friend of the laboring man, the friend of the labor
unions. Money! Money! Money! Why, as 1 said, 1 will

. believes that money

Pl

show you that this defendant ::
can do anything. Twice in Chicago, then, he committed a
crime, in these conversations with Biddinger, and I will
come again to Biddinger here in Los Angeles . Put, let us
finish up with Ckicago.

On the 18th day of June, along about a couple of weeks
after that, he commits another crime in Ghicago, of the
same nature, with the same lack of moral sense, with the
same lack of moral ideas, with the same idea that the courts
were sinply shambling places.

George Behm.  Mre Clerk, will you let me have the letter
that George Behm got from Darrow, please? Now, hehas |
charged Behm. You nor 1 would place very much credit in
George Behm's word, if it stood absolutely alone. He would
have to tell us about what ®e thought the truth was or we
would doubt it. You see, 1 am not defending George Bshm.
Although there must be some good in George Behm; a L
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railroad engineer for years, running a railroad train, a
passenger train, 1 believe, a responsible position, a man
of some little means, with a litdle farm, a man who must

necessarily be of some arility.
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But in view of the fact that he has admitted tiat he has
sworn so mapy different ways, it is necessary timt we
should disregard any part of his testimony which cdoes not
metch up with our ideas and with the rest of the case, and
with our ideas of prolability and possibility.

Now, if it w ere not for this letter written by Clerence
Darrow on October 19 to George Behm in regard to this mat-
ter, George's testimony might need a much more careful
scrutiny, but with this letter we have about evefything
that we want out of George RBehm's testimony. The let-
ter is a confirmetion of the agreement of employment of
Eehm to come to California, en agreement to pay him his
expenses end the wages of his man, and all tmt sort of
thing. FHe closes with: "I have £ull confidence in you,
and that under no circumstences would I let you lose

" Closes with the statement of confidence that

anything.
Darrow has, @s late as October, long after the Behm inci-
dent had passednto history; had full confidence in Behm,
Did he have confidence in Eehm or wvas he afrzid tmet if
Eemm got sore at him he could tell somethihg which vould
d&nege him? Vhich was it? I do not care which. Either

he did have confidence in him or else he was afraid to

let him get avay from him end he wanted %o mollicodcéle him
into welieviny tiet he hed confidence in him. Now, Eehn,
as I told youbefore, was the uncle -- I don't know vhegher

it appears here es thefavorite uncle, or whether there was
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any favor;te uncle -- but, at any rate, the uncle of Ortie
McManizale. You r emember who Ortie Mclfanigal was, and is,
over here in the county jail. I am going to talk about him
after e whilet -Behm is sent for znd zoes to Darrow's of -
fice on the 18th day of June in Chicazo -- not to his of-
fice, tut to his house -- on Sunday, and there are present
there Eehm, Farrington, I'rs McManigal and 014 Ifan Mc¥anigal,
as I understand it, thefatiher of Ortie Ic¥anigal, Fe is
not here, so it makes no difference. IMrs Mcllanigal has
not been here, so you have not heard her testimony. But

we have the testimony of Earrington and Behm, aznd the tes-

timony of the defendant himself, and it does not differ a

~

v)

great deal. The most ¢killful men in the world -- and
this defendant comes about as mar to tet as anyone --
endeavoring to avoid a dangerous circumstence int esti-

mony , would not deny the whole conversation, would admit

right up to the danger point, and then skip it, and thus,
he would not contradict any more than it was absolutely
necessary, and would not we contradicted any more than vas
absolutely necessary. DNow, here is what Harrington tes-
tifies to ;— and I am going to talk to you more after a
wvhile ghout Farrington. This is the conversation: "And
Ir Tarrow first asked Behm if he was & labor man énd
associated with unions. PRehm szid he was. wpe then

asked him if his sympathies were with the unions and Be

had
enswered they veres He then azsked him if he,influence
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with Ortie Mclanigal. Ee said he did." "Influence with
Ortie McManigal." Influence, mind you. You remember

that Ortie McMenigal was the witness whose name was on

the McHamara indictment, but tumed states evidence, FHe
was the man, as I will show you, that they fei?i%ad'to cet
and they surely did try toget him. To do vhat? To swear
falsely, to commit perjury. DO you suppose that Mr Darrow
ever hed any doubt in his mind that Ortie McManigal's con-—
fession vwas true? And donrt you know that Mr Darrow knew
that the t estimony or confession of Ortie !MclManigal was

the God Almi~hty's truth, and when he tried to get him to

change that testimony, hevas trying toset him to commit

perjury?

L
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"l was going to ask Behm, as Harrington swszars, if he
had any influence with McManigal.. Behm s2id he did.
Darrow asked Behm if he was willing to come out to Los
Argeles and intérview MocManigal and try and get him over
to the side of the defense." 4

That sounds like an innocent statement, to get a man
to change sides. Change sides in a case, change sides
in religion, change sides in society, anythdang of that
kind doesn?t amount to much; But when you ask a witness
to change sides, you ask him to commit per jury.

"Behm said he would be glad to go but he wasn't in
financial condition to do so. Darrow said he would take
care of that, that he would pay his expenses and look after
a man to husband his farm while he was away, so Behm said
under those conditions he would be in position to go at
the end of the following week. Darrow stated there that
if McManigal should testify againét the McNamaras that it
would bring disgrace on him and his children and his family
and his friends, and he told Behm that he could tell Mc
Manigal that he would see he was well taken care of after
he got out, and that he would get a position in Chicago."

That is a direct sending of a bribe through Behm to
McManigal, if it is true.

Yow, we find that when Behm got here that is about
the stuff that he handed to McMahigal, according to his

sworn testimony, and surely he would not swear to it if |it
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wasnit s0. For, why should he? Why would he swear that
he had committed this crime if he had not? Why would you
say, "Yes, 1 stole a man's purse," when you didn't.

"So ir. Darrow gives Behm $100." Money again. Behm was
to start the following week, the following Sunday--that
was practically the substance, and so forth.

Now, then, George Behm séys he reccived a telegram at
Portage, and he.went up there, and he got there, and here is
his testimony in regard to that event:

"Q--State, Mr Behm, whether or not you had heard through
public rumor and the public press and general noteriety that
Ortie McManigal had made a comfession of the offenses with
which he was joinlty charged with the McNamaras, state
whe ther or not you had heard that and understood that at
that time? A--1 had." |

So it was generally understood then at that time that
McManigal had made a confession, and Darrow knew'whgt he had
said, and Behm says this:

"{r« Darrow asked me if 1 was a union man. 1 told him 1
was . He asked me what order 1 belonged to. 1 told him 1
belonged to the Engineer's and the Fireman's btoth, and he
wanted to know how it was that 1 could belong to both
orders. 1 told him that 1 had belonged to the Engineers
before the convention at Milwaukee, etc.™ x x X X “He‘asked
me if 1 would be willing to go out there and see what 1

b,

could do with my nephew in regard to changing his testim
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as he says, 'you have already read of the trouble that he
is in.' Q--Well, go ahead. A Well, 1 téld him that

1 couldn't hardly leave home. 1 had to put in my crop
that 1 had at home and he said 'Well,' he says, "how long
would it take you to put in your crop?" That is true,

that part of it Mr, Darrow admits--"and he gave me $100."

L
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Darrow said, "George, do all youcan with Oftie out there
to get him to came across. Well, I s2id, I can't do any
more than to go to him and tell him what you have told me,
vhat you will do for him, and we pzssed dovm the hall."
On ¢ ross-examination, or on further examination, at any
rate, he said, "Darrow told me at that meeting there that
if he, Mcllanigal, came across, he would get to be a free
man, that he would came back here to Chicago and he would
see that he had 2 good job kack here and t it he would
not be climbing around on lljtlildings any more to meke a
living." TIs that & bribe? Is that an inducement to get

Ortie ¥clManizal to refuse to testify for the state when

i 1e
they came to trial with the ¥cHNamaras? If it is, vho vas
setting him to do it? Certainly it vas.

Tow, Mr Tarrow, as I remember his t estimony eadmits
practically all that except the incriminating part, and
he says timt he sent George Eehm out here and paid him
2ll that money in order that George E€hm might take care

of Mrs MclManigal, and yet Zeorge Eehm didn't come to Cal-
ifornia with Mrs Mclianigal a2t all, as the testimony shows.
When George Eemm got ready to come here to Los Angeles,

he went to Chicago and Mrs McMenigal had already left vith
Sadie McGuire, as her nurse and companion, ané Eehm came
alone; came zlone, and not with ¥Mrs McManigal. Thet

then, did he fome for? Eere wehave the acknovledgmeny of

r Darrow that he vas going to and had paid him. That |did

scanned by LIBRARY




N DN DD DD D DD DY e e i e e e
DY T s W N = O 00 =3 oY Ut WD~ O

QQOO-QCDCJ‘(.#-OO[\’)H

7885

he come for? Darrow says he came to help to be with Mrs
McManigal, yet we find Mrs McManizal here with a nurse

from Chicago by the name of Sadie McGuire, and we find

that Behm didn't come with her. Yhy, he same here for

but the one purpose it ves claimed he came here, to cajole
to coax to plead, .to bribe, to bey, to induce, to threaten,
to force or do enything thet the ingenuity of the devilish
mind could devise to get McManigel to be false to the state
tobe felse to the truth, and go back on the testimony

or confession tlat he had given, and falsify infavor of

the McNamaras. Is that a crime? Yes, most assuredly it is

-1

a crime tc induce a witness to give false testimony, and
does such &a crime eminate from the brain of the hish-mind-
ed men? Does it? And I am zoing to nail that thing down

in this t estimony before I Tfinish ~rith it, and show that

ct

here is no cdoubt about what Behm was brouzht here for and
who brought him, Vhy, Mr Tarrow says timt all he wanted
vas to find out what McManigel -- vhat the truthwas from
McManigal, Yell, goodness gracioué! There is his omm
client who could have told him vhat the truthwas albout
what Mclfanigal had testified to o; had stated. Yhy dic he
have to0 g0 and zet Eehm to find out what the truth vas
from Mcltanigzal? Oh, no, no. The further proceedinss

1

along tet line show that the state had to fight every
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lives, fight for what? TFight for the integrity of the

courts; fizht for a chance at a squa

=

e trial:

fioht for a

chance at unbribed witnesses; ficht for a chance at un-

bribed jurors; fight for & chance for witnesses who are not

going to commit perjury or be taken awey from

them, and

this is only one little step. I noticed counsel most

skillfully handled 211l the facts in this case.

the chain, likk by link, and as he picked up

He took up-

2 link he

said to you, "Why, sentlemen, you vould not convict a man

on tat." No, of course you would not. OFf course you

would not. And then they pick up enother link and they

say =-- and they get your attention 21l grefted onto that

one link, and they say, "You would not convict & man on

that." Of course you would not. And they pic
another link and they go zall through with it,
they have got throush they have shown you tiet

not convict a2 man on any one of those links.

k up
and when
you vould

Of course

vou vould not, but put them all together. Put them all

together; that is what we must do.

Now, I am going to transfer the scene to California.

Two times with Eiddinger; in Chicsgo and one v

ith Behm bhe-

fore he left. Now, w will take up the criminal trail in

California. Vho does this man Behm go to vhen he comes to

Celifomia? Does he go to Mrs Mclanigal? He

goes right

to Darrowt's office. "I came 2all a2lone from Chicaro to
g

Los Angeles, no one came with me.," And he ssys, "Waen
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got to Los Anyeles -- Q -- There did you z0? A -- Well,
around the office for a few minutes, and he asked me if
I had anything.in my zgrip, and I told him I had noihing
more than my wearing apparel," and so forth. That is

referrviny to MT Darrow's office. I will go hacke.

SF]

"Q -- ANd then did yousee Mr Darrow again before you

left the Fast? A -- I did not. Q -- And when you lefi on
the following Saturday, did anyone go with you? A -- No
sire O -- Vhs anyone with you on that trip? A -- No sir.
Q -- And tnen you zot to Mr Darrow's office in the pig
Building on this evening on which you arrived there., State
whether or not yousw Mr Darrow? A -- I did., Q -- Do you
rememper, then, of any talk with him that evening? A Xoth
ing in particular, only he says, 'You got her here zll
rishté? I says yese ?nd I asked him then about

what vas in the valise." That is Behlm's tesiimony.

Here is what Barrington says about the arrival of Behm

in Los}Angeles. "8 -- After you came to Los Angeles stéte
whether or not Mr Eenm came here and you met him? A -- I

did., Q -- State whether or not Mr Darrow was in Los

Q

Angeles at the time MT Behm came here? A -- Yes gir.

o,
i

0 -- Vhere did you have your office with reference to

Darrow's office," and so forthe "In the Higgins Building,"

o

znd so forth. And :then follows & conversation: "At the

time Behm came to Los Angeles had you any coiwersation witn

Beam? A -- I had. Q -- Vhere vas that first conversatilon
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and vho was present? A -- lfr Behm and nyself and Tar-
rove Q -- Wﬁat was the conversation? A -- It was with
reference to Behm calling at the county jail toseec Mcllaniga]
Q -- About how mAHy days after Behm had gotten her e was it
A -- Vithin a few days, too or three days. Mr Darrow told
Behm to go to the county jail and see McManigal and to do
whe.t he could to get him to come over to the side of the de+t
fense." That is the testimony of Earrington. Behm says,
"Q -- Thenwas the next time after that first night t hat
you m et MI Darrow? " And he says, "It was the next or
the following morning at his office. Q -- Did you have
a conversation," and so forths "Yes, he had a few words
epbout it. Ee asked me if I thousght I cou;g do anything with
hime I told him the only way I could doiwas to z0 ower,
under his instrucfions, told him vhat he would do for him
end try to get him to come across. Q -- And who was pre-
sent during tmet conversation, if anybody? A -- There
was nobody in the room when we had this talk. Q -- Then
state wvhether or not yousaw Ortie McManigal?" and so forth.
Wow, I am coing to pass over this, or rather, I am going
to make a pause right here and call vourattention o anothe;
branch of the work timt was going on at this seme time, so
that we may take everythiny risht along with us4as 7€ g0
This was June 29th, when Franklin next met Darrow in the
office of Job HEarrimen, and Darrow engaged Franklin at that
time to ineestisate the members o the grand jury in
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session. Imnrrow told him he wanted Franklin -- vhat he
wanted him to do and Franklin went to work on it. Per-
fectly legitimate and proper; no complaint to make about
it, showing that the legitimate work wes going on at the
same time but that underneath it all, this devilish, diabol-
ical attempt to dlefeat the laws and nrevent the punishment
of guilty criminals vas going on underneath, by the same

men and the same thing.

l
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Now,” 1 want to come to the visits of Behm with Ortie
McManigals '"Q—-When did you see Ortie McManigal? A--1
saw Ortie McManigal onthe 30th of June. Q--How many days
was that after you landed here in Los Angeles? A--1
arrived here on the 27th. That was three days ."

Now, remember, you have got to get in to see a prisoner,
especially such a prisoner as that. 1t is not an easy
matter. So Behm buzzes around and goes down by the jail
one day and Ortie sees him out of the window and calls to
him and a pass is secured and Behm gets in. Now, what
took place? Here is where we get the truth out pof Behm.

1 will tell you ﬁhy . In vie® of the fact that Behm has been
what he has been and has testified as he has, let us see
whether it is probable that his statement is true or not.
Now, 1 am going to show you how this man Behm wrestled with
McManigal to get him to come across;  how he strove with
him; how he himself admits he did; and how tht work
eventually got him before the grand juwy. For it is only
fair for you to presume from this teétinbny that Ortie
McManigal told the prosecution what Behm was saying, and
that then the prosecution, endeavoring by the only legal
means they had in their power, endeavoring to stpp i%,
summoned Behm before the grand jury. That is a fair pre-
sumption. But Behm would never come out here and admit that
he had committed thiscrime with McManigél in the jail if he
had not. Now, mind you, if he had not. Assume that Behm jonly
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went inthere and talked about the family affairs and talked
about old times, and did not try to persuade him to swear
falsely--assume that. Can you figure any power in Heaven
or earth that woﬁld induce him, Eéhm, to attempt to tell a
lie and say that he was there committing a crime? Why
ghould he? No, it is an admiss ion against himself,/i: an
admission against his interest. 1t is an admission that
hurts him and that he would not make if he did not know
that we knew it was true. Now,isi't that fair logic?

1f there is anything unfair about it 1 would like to know i
1f Behm went in there--1 will go over it again--and only

talked about innocent things, no power on earth would

ever have induced Behm to perjure himself here by saying

‘that he had committed a crime there, if he had not. So

we have got to believe that when Behm says he committed a
crime there in trying to induce McManigal to change his
testimony, that it is the truth. |

So surrounded and so urderstoocd, we have a right to dis-
cuss novr the testimony of Behm as to what occurred in that
jail, and-rely upon it; as long as he does not try to self-
serve, as long as he does nof;try to avoid, as long as
he does not deny his wrong act.

This is the first meeting: "Well, we shook hands and
sat down at the table there, and we got to talking over
matters and 1 asked him how he expected to get out of this

trouble, and he told me he did not expect to get out of Jit;
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he was in it and in it right. He told me that he was guilty
of the deeds that were charged against him, and he was
caught right, and he was glad he was catched. He said
I am better off ‘in here than 1 am out on the street", and
so forth. "And 1 asked him if he would allow me to talk
to him ard give him a littleradvice that 1 thought 1 could
give him, and sort of strung him out, and so forth." So
he goes on inthat conversation, and I will not go into
that ina great deal of :detail, because 1 am going to take
up the next one; except down here, before he went out, he
says; "Now, 1 says, ortie, it is going to be an awful dis-
grace on you and your family, and your folks back home, if
you stick with this testimony that you have already given.
He said; 1 cannot help it, Uncle George, 1 have got to tell
the truth. 1 gaid: Darrow hassent me over here to see
you to get you to come across. He told me that if you .
would allow him to come in here and have a talk with you that
he will make you a free man from all this trouble and all
that sort of stuff, and he will get ydu clear." Then
Behm says that he goes.back and reports this to Darrow, and

he says: "l have told NcManigal;l haye done all 1 could.

1 have talked to him and told him what you will do for him

if he will come across with his testimony and change it;
that they héve nothing on him at all, only his testi-+

mony "

Did Behm think that wp? "1 told him that, 1 said, i1-
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dont make any differencewhat he has already told; that

could be changed. FHe did not need to swear to that . He
could swear it was a falsehood. Well, we then kind of quit '
talking"--that is, Behm and Darrow--"kind of quit talking

and walked out ifto the other room into Harriman's office,
and Darrow followed him out there and then he said:
George, when you go back the next time you spring this on

him: You tell him if he ever comes out of thie case they

will indict him back in Chicago off a murder trial." Spring

that on him and see if he will come agross.
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Now, let's take the next visit. S0 he goeé tack the
next day, and he has another talk with this nephew. Now,
gentlemeﬁ, I vant you to picture, if you can, the situa-
tion over there at the county jail. Ortie Mclanigal,
the confessed dymamiter, :sick of his life of crime,
no doubt, resolved that at whatever cost he would tell
the truth; he would rid his soul; he would get right;
Shut up in jail ©vehind the vars, justly so, but with a
firm resolution in his mind that he was going to do right;
Gentlemen, I am a firm believer in the principle that the
right will triumph. That has been my motto ithrough 1ife.
I suppose I oot it from Presbyterian ansestors, but I be-
lieve tiat right will triumph, and that the right cannot be
defeéted by chicanery or by the moét glowing and dazzling
2bility of any man orset of men. I believe that the simple
justice and the simple right is just as large and vell-
developed in the mind of a man who is not brilliant as it
is in a brilliant mind, and often more so. And here vas
this poor devil, with his eye of hOpe fixed on the star
of right. All in God's world he hat to cling to was the
little r=y that shone, the rey of the star of right.
Perhaps not a2 man of much education. Ah, gentlemen, I
have learhed some things in the last year about humanity.
I have learned of the sterling intesgrity that is in the
breasts of ggm;?ggor and lowly, and of the damnable trickery

that is in the minds a® the herts of some of the brilliant
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of our land. 4And here was this poor devil, caged up like
a rat in a trap, wvith no hope, except what mizht come to
him from the knowledge of having done right, backed up in
the corner of his cage by his uncle, sent there, as this
letter shows, on tae pay of Clarence Larrow, backed up in
a corner aznd talked to like this.

"$0 I was put into a room here, and he was fetched out of
his cell into the room vhere I was. We shook hands tqgeth—
er, and I got : _I'my temper vorked up a little about the
vay he was acting, so I began on him and I says, "Ortie,*
I says, *You may think you are right, but you zin't. You
ain't sot your -brains on the Tight side of your head."

I says, "ou want to get them in the fore part of your
head, and now do business for us. Now, ' I says, 'come
across and get on the side of the people that has helped
you along to where you were as a laboring man, the wages
thet you have gained during the time that you have helong-
ed to these unions,' and I told him, I says, 'If you don't
you will never be a2 free man.' I tried to show him and
picture to him how well he could cane across and go back
on the words he had already sworn to before tne court,

and Mr Darrow would take care of him and make him & freé ma
That is mostly my conversation."

Add that to the talk of the previous day about how Dar-
row would take him back into Chigago and how Darrow would
make him a big man, and get him a good job where he wouifn’
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have to climb the high buildings again. Go to hell and
search its bottomless pit and bring forth the d evil that
knows the most of torture and bring him up, horas, tail,
pitchfork and all, and let him get Ortie lMcManigal, the
poor soul that wants to do right, let him ack him in a core
ner and say, "If you dont't come across, oh, if you don't
come across, if you don't swear to a lie, if you don't
repudiate all thedecency that there is in your soul,

why, we will set sou on a murderlcharge, and you will never
get free. But oh, i1f you do, ah, take.him up into the
high places and show him all the cities of the world, and’
sey, "All these and more will I give you if you will but
bow dovm and do this damnable thing." God in Heaven,
gentlemen! And thisdevil from hell zoes back and reports
to Darrowe. DO you think timt Darrow didn't know what he
vas doinz? Do you think that he was doing this, this

igno rant engineer, on his own hook? Darrow, as this let-
ter shows, brought him here. Darrow, who paid him -- Tarroj
who sent him home -- Darrow, to whose offices he was going
every day -- do you think that Darrow didn't kmow? Ah,
God, if therc could be anything more -- he izkes his lit-
tle Loy, his little boy, that, so far as this testimony
shows, he has not seen yet, znd he walks down the street
in view of tmt céged man, that man whe had made up his
nind to do right, that man wvho had made up his mind to

take his stand on the side of decency and govermment, thtf
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poor, ignorant devil, who no doubt loved his child, if a
dog loves its whelp -- he takes that child and comes down

says
on the street, and McManigal, "Oh, George, bring the Loy

up -- brinsg the bHoy up."

God ! And ther he comes here to you and asks for mercy.
What mercy? 'hat mercy? Ah, gentlemen, g entlemen, there
is & God in' Heaven. There is an idea of decency and right-
eousness in the breasts of the American people. And if
there were no other just cause for the punishment of this
men than even his only permitting of this fellow Behm to
go there with his damnable torture, then I say to you, he
should he made to feel that there is a2 God in Israel.

Ah, this man of humenity; this man of sormw; this man
who believes so in his fellow man, he wants to help them --
yes, he wants to help them as long as they with amms in
their hands aczinst society; but the minute the turn and
get on the right side, the torture. That is the man we
are talkinz about. I am sorry that I got too much in ear-
nest, for it doesn't do any good; it doesn't help you; it
is not logical. But that is the man we are talking about.
That is the kind of a man we are talking about, the man
that believes that you and I and every man in God's Carist
dom, as I believe this testimony shows, has got his price,
or his wealmess, that he can be pulled ere and there and
made to do what is wrong.

Géntlemen, I stand for @ clean and decent and fair ad
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ministration of the law. I ask for nothing more.

Mrs Caplan. They said we would not want Mrs Caplan.
They said we could not have used her.  They said she had
been hounded aroﬁnd by the Burns'® men up in San Francisco--
and wat kind of testimony did you get that idea from?

It was the testimony of Johannsen, the fellow that took her
out of the state, the fellow that, when he got her across
the border line, sent a telesram back -- to vhom? Whom
under Heaven would you report toy would you send.your tele-
gram to, after you‘had accomplished an'act? Why, to the
one tet sent you to do it.

They =y that we could not use Mrs Caplan. WVell, we
differ, and we had her subpoensed and three days, two days,
one day, I think, after she was subpoenaed -- mark you,
not before she was subpoenaed, not a monih afterwards, not

a month bhefore, '

L
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but immediately after she is subpoenaed by the state, out
in the night, down through the hills and the hollows and the
valleys, and out through the mountains and along the river,
she goes in an éutomobile, secretly and clandestinely.
Why didn't she take the train, if her trip was a fair one,
if she wanted to dodge Burns's men? Let me say to you that

. men
the evidence that the Burns were bothering her is so small

N~
that 1 am justified in telling you that it is all rot.
She was down in the mountains with her friend, down in the
mountains near San Jose with her'friend, when the subpoena
is served on her. Mark you, we can't serve a subpoena until
after a case is set for trial, and as the reord here
shows but a few days before that the .case had been set for
trial, and immadiately, post haste goes an agent of the
state to subpoena Mrs. Caplan. They say we couldnit use
her. They say they have got an instruction that a wife
cannot testify against her husband. 1 have no quarrel with
that instruction. 1t doesn't apply in this case and has

nothing to do with this. 71 don:t kncw whether theinstructio

qu?lgiven or not--1 donit care, except that it would
~encumber the record. We were trying Brice; that is,
McNamara. We were not trying her husband. There/zzgz
things that she could have sworn to about Brice, even if she

were the wife of Capdany-and you have no absolute knowledge

L
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She was not Brice's wife. Now, who took her away? Who
took her away,and why and why? Here was a case that had
been pending for several months in which she might be con-
sidered as a withess. Immediately after she is subpoenaed
as a witness, bangl They grab her, and away she goes.
Why? Why, for the same reason they tried to get Biddinger;
for the same reason they tried to get McManigal; for the
same reason they took Diekelman out of the way, and 1 will
come to thét later. And when Johannsen crosses the line
into Nevada, he sends a telegram, there‘is no dispute about
it. On the first or second of August he sent a telegramv
to who? To who? To the man who had charge of the evidence
for Darrow, John R Harrington . Harrington is probably
trying to put his best foot forward when he says he didn't
know anything about it, but they knew mighty well that
parrington would report that to Darrow as sodn as he got
back. The telegram came in code that Darrow had arranged, amn
the first word in that prearranged code is "Flora Caplan."
The letter for Flora was "A", and the telegram was a con-
gratulatory telegram: "Flora is fine; all on train."
Just as soon as they got over the line. Why didn't they send
it back at some station where they stopped over night?
Why didn't they send it back at Sacramentd? Why didntt they
send it back where they stayed over night before they got to»
Reno? Well, they waited until they got across the line and

then comes back a message, and then to who? Back to the gon-
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fidential agent of Clarence Darrow. Why, 1 am not clalming
that the hands of all of these agents of his were clea .
The hands cannot be clean when the head is foul, but it is
the head we are‘tracing it up to now, and so another of the
8 tate's witnesses is gotten. They had been WOrking on
McManigah--off goes Mrs. Caplan. You remember what a
farce and folderol and foolishness tﬁﬁ?ZAabout this man
Tveitmoe and Johannsen, and how he denied--and how Mre
Rogers goes out and couldntt be in the court room becawde
his ethics and all that stuff couldn,t stand for it;
because it would hurt his ethical soul to see this man
Johannsen testify on his side, because he didnit like Johange
sen; had been examining Johannsen before in another
capacity, and had been interested in another capacity, and
all that sort of rot, so they forced us against our objec-
tion to interrupt our case in order that Tveiitmoe and
Johannsen might be put on the stand to tell about taking
Flora Caplan away .
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Well, 1 am a modest man, and 1 do not claim any particu-
lar credit, but we were loaded for Johannsen, and when we
got through with Johannsen they had had about enough of that
incident, and they quit, and then--Ah, gentlemen, that
looked bad--that looked bads They had made their big blare

of trumpets here, and they were going to put tose two

men on to explain the high and mighty purposes of Tveitmoe

and Johannsen, How did they climb out of the hole?

The way to keep the other fellow from hitting you is to hit
him just as hard as you can. The wahkto keep you gentlemen
of the jury from thinking much about why Tveitmoe was not
put on the stand is to raise a big éﬁllabaloo about why Wé
didnit put him on the stand and to explain to you all

this, that and the other, that he was indicted, and all
that « Well, well, let it go for what it is worth. ; don't
care. All we wm ted out of Johannsen we got, and that

was the telegram, a confirmation of the telegram. As soon
as he got across the line he reported to Darrow. If they
had put Tveitmoe on we would have gotten something out of
him that would have 1ooked a whole lot different, 1 imaging
from his grand jury testimohy, about wherethe rest of that
$10,000 wass You know they read a part of his grand jury
testimony given some months before about the $10,000, but
we would have liked to have crossexamined ir, Tveitmoe a

little bit about that $10,000 and asked him where it was
now., | L

scanned by LIBRARY |




W 00 = O U W N~

I e S e o S N e S U - = =

7903
MR. APPEL. We assign the statement of the District Attorney
that if we had putMn Tveitmoe onthe stand he would have got
a statement against us or prejudicial to us, and different
from the testimonyvgiven before the grand jury, and ask the
court now to instruct the jury to pay no attention to such
a statement as that, as there is no evidence Jere upon which
he can base that statement . On the contrary, we demanded
of thé; the testimony that he gave before the grand jury,
for the purpose--
MR« FREDERICKS. 1 object to the court making any such
instruction, because 1 am deducing this conclusion from
facts already in evidence, and 1 am not making a statement
or deduction except from the facts inevidence.
THE COURT., The assighment is noted and the jury is instruct
that they are to disregard any testimony that counsel for
the People imagines might ha&e been develéped from the
lips of Mr. Tveitmoe had he gone onthe stand.
MR « FORD. Do 1 understand your Honor's instruction to be
that we cannot draw conclusions from that?
THE COURT., It is direcﬁed in reference to the statement
by the District Attorney that he imagines that had iir.
Tveitmoe taken the stand such testimony would have been
produced, as a conclusion not warranted from any evidence
in this case. |
MR « FREDERICKS * 1 do not agree with the court in that ai[

all. 1 think that is an absolute restriction that is im
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proper, but it is’ the court's ruling and 1 will take it.
And, gentlemen of the jury, then remember that Tveitmoe
did not testify about anything here before Jyou, pure and
spbtless, and we still, gentlemen, would like to know where
that $10,000 is that Tveitmoe has. We still would like to
know, if it was intended to be used as Mr. parrow ;says, to
pay some of theexpenses of the investigation, or the
defense that Mr. Tveitmoe ¥had been to inthe past--we would
like to know why in the name of Heaven he got big bills to
do it with . Wewould like to know why some of those bills,
at any rate, were thousand dollar bills, and 1 will show
you there is evidence '~ that the banker said they were.
1f, as Mr. parrow says, the $10,000 was to be given to Mr.
mveitmoe to pay for expenses--which, believe me, Rogers says
he had put Tveitmoe to--1 have often wondered why God
Almighty had to be on earth while‘Rogers was around, but
1 suppose the Lord likes to take 'a holiday once in a while,
and so Rogers was toddled in as a deputy runner of ..  the
universe. But these bills--these bills, these thousand
dollar bills and five hundred dollar bills, just like the
ones that yoﬁ saw here taken from Franklin, these bills,
according to ir. Darrow, :went for the purpose of paying

little debts, accumulated and to accumulate, by ir. Tveitmoe.

‘Much of the defense was going on in San Fmncisco. They

needed money to meet the defense in San Francisco. Ther:L
Y,

were bills to be run; automobiles to be paid for, prob®
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and witnesses to be seen, and their wages paid to them
while they were away from their work, and all those little
things needed to be attended to. So they get some thousand
dollar bills and some five hundred dollar bills, and they
take them away + Do they put them down in a callar, dqwn
in a vault, or did Darrow bring them back to los Angeles
with him, as he.told John Harr ington? Why, that confirms
John Harrington absolutely.

MR« APPEL. We challenge the District Attorney to show
where Harrington swore that there was a thousand dollar
bill in that.

¥R . FREDERICKS+ 1 will show you. 1 will guarantee to show
you. |

MR APPEL. Show it now.

MR. FORD. 1 do not think counsel has a right to challenge
counsel-~

MR . FREDERICKS. Oh, let him challenge me.

MR. APPEL. 1t is a misstatement, and 1 will assign it as
error. 1 will give him the page of that witness who

said time and time again that he did not think that there
w as a thousand dollar bill in it, and that he told the
District Attorney outside when he testified that there

was not. _ |

THE‘COURT- The error has been assigned.

MR. FREDERICKS  That is not so .

“assignment ' ‘
THE COURT. rhe/: *": is in the record . The Distr ict

\
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Attorney may proceed.

MR+ FREDERICKS* Theme will be time inthe morning to get
that, just as we got the other a while ago. 1 wont take

up yocur time now; 1 will get it for you in the morning .

1 f;nd one place here inthe testimony of Mr. Hunt, page 2630
that Hunt says, "Check Number 30 for $10,000 was paid to
him by Clegeland Dam, with a request fo® large bills. The
check was deposited and went through." That is one of them.
1 am not going towmtop for it now. yparge bills, so we

do net have & quarrel about that; 1large bills. My memory
is that he said thoﬂsand dollar bills. I will bring it in
the morning. If it was only $500, all right; but large
bills. $500~-~1 am sure he said that. Now, let's ses:

That is the money, gentlemen, that Franklin got. There is
no doubt inthe world about it. The explanation about it,
gentlenen, is so absurd that it shows that, at any rate, they
have not tcld the truth about the explanation; because if
that was intended to be used for that purpose, for the
purpose which Mr. Darrow says he gave it to him, why did he.
get large billse? Tveitmoe had a bank account. He.paid
for the automobile that took lrs . Caplan over the hills,

w ith a check, as the testimony shows. So there was an expens
of running a witness cut of the country, one of the expenses

that Tveitmoe was put to by the def ense.
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Paid by Tveitmoe, and if they had any others tmat were any
more crooked than tmt, so that they didntt dare give
checks for them, I wonder what the were. If the had
anythiny that s any more crooked than this getting this
witness, under subpoena, out of the state, and they were
willing to chance a check on timt. No, no, gentlemen,
that is all nonsense. That money ¢ ame down here vith
Clarence Darrow, and it could not--
MR APPEL: Ve are very sorry to interrupt the District
Attorney, out, vplease, IT Fredericks, I dontt lilke to
interrunt you; but, your Eonor, the Caplan matter was
the last deays of July and ine first days of Auzust.
MR TREDERICES: I understand all that.
IR APPEL: The $10,000 check --
MR FREDERICKS: Vas after tmt.
¥R APPEL: September 2nd.
MR FREDERICKS: It vas after tlmt. There is no question
about tmt. That is not the point I am making at all.
The point I am makiny is this: tha‘tb if he vas willing,
why did he put this in 5 safety deposit bok or the cellar
or somevhere else, instead of depositing it in the Lank and
drawing checks on it when he wanted to use it, if it vas
to be used for lesgitimate purposes, =znd I say --
MR Ai’PEL: I again say, your Honor, there is no evideﬁce
he put it in 2 cellar or safety deposit box.

MR FREDERICKS: He took it away from him, and I bpelieve L
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you are j;rying to interrupt me just simply to break up my
argument . |
MR APPEL: No sir. I have a right -- your Honor, there
isn't a Lit of evidence here where Mr Tveitmoe put that
money in a safety deposit box. We asked them to produce
the testimony or to put Tveitmoe on thé s tand and they
didn't dare to.

TEE COUET: You have assigned yourerror, ¥r Appel.

IR APFEL: FHe cannot point his finger at me and say that
I 2m doing this for an improper purpose, and I begged his
pardon, and I asked him to pardon me for having to inter-
ﬁlpt fnim.

1R FREDERICKS: All right.

MR APPEL: Ee must notassign t_o me any irickery, your
Honore. I didn't want to do ite I wanted to treat him
with respect.

MR FREDERICEKS: Do it, then.

MR APPHEL: I did ask you to pardon me, and I am very

.sorry to have to interrupt him.

THE COURT: Gentlemen --

IR APPEL: I s2y, your Honor, I assign his statement as
unjustified vy the evidence here, that 1ir Tveitmoe put any
money anywhere,

TEE COURT: The assicnment is noted in therecord.

R APPEL: They don't dare to produce the testimony.
THE COURT: Just a moment. I am going to instduct the L
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jury. The assignment is noted in the record. The jury
is instructed that if counsel for the People go beyond
the evidence, they are to disregard it.
¥R FREDERICKS: There is no evidence tint it came down with
Clarence Darrow! John Harrington says Clarence Darrow
told him that he zot it and got it from Tveitmoe's bank.
o evidence that it ceme down with Clarence Darrow? That
is the eridence, and I draw the conclusion that it never
did getL;nto an& safety deposit boxe I am not claiming it
did, bugf?twould naturally ve the only thing they could
claim that did happen to it, if Darrow didn't get it,
and I am remimed that they did claim that in their chinang
gen about trying togget some téstimony givén by Tveitmoe
before the grand jury here in evidence. It was such a
pe.lpzble attempt to evade the putting on of the witness
that I didn't pay much attention to it, and I don't care
much about it, but there was something of that kind brought
out before you. S° much for the %10,000 that seems to
hurt. When you talk about 10,000 --

MR APPIL: Ve assign that as errorT.

THE COURT: The assignment is noted.

MR TFREDERICKS: I remark it does hurt.

MR APEEL: I againassign that as error and misconduct on
his part. »

TEE COURT: The assisnment is noted. The District Attorney

vill procecd.
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'R FREDERICKS: MMay it please the court, it is 5 minutes to

five, andlI wvant to start on something else. |

THE COURT: All right. You may take an adjournment now.
(Tury admonished. Recess until August 15, 1912, at 10

A QI':. O )

L
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FR1DAY, AUGUST 16, 1912; 10 A.M.

Defendant in court with counsel. Jury called; All pre=-
sent. Argument resumed.
THE COURT. You ﬁay proceed, M. Fredericks.
MR. FREDERICKS. Gentlemen, I am going to try to grind
thréugh this grist just as judiciously as 1 can. 1 want
to ask you--1 hardly think 1 need to ask you, but 1 want
to ask you, however, to weigh carefully this testimony in
regard to other offenses. In my judgment it is very
impor tant. 1 want you to weigh each instance as it goes
along, and to make up your mind as to whether you think
my position or the position of the witnesses for the state
are true. Whether you think the defendant did those
things, as we go along, because if you don't, when it comes
to the end, you will not have made up your mind on each
one of those things and you will have to make a run and
a jump at it, and that is the reason why 1 have taken
these things one at a time, trying to digest each one and
make up our minds on that and pass .

1t is important for YCU to know that when the 28th day
of November came, that the defendant in this case was a man
who had a plan.and a custom of doing this sort of thing.
1t is importent for ycu to know that, and you don't want
to guess at it, and you want to know that, and you want to
be sure of it, because as 1 told you in the beginning,

there is no use of talking to intelligent men about anyb{?y
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else having been interested in trying to bribe this jur&,
except some of the attorneys who were in court actually
passing on the qpestion of whether the man was going to

sit or not. 1t is utter folly to assunme for one moment
that any one else could have been wasting their gcod money,
not knowing whether, finally, when the man that was
bought, came into the jury box, whether the defendants'
attorneys, not knowing anything about the arrangement, shoul
throw him cut. That is utter folly. That is against all
reason. So 1 say to you the matter narrows itself down

to some .one of those attorneys wha must have been handling
the money. And as 1 to0ld you in the beginning they said

that the prosecuticn had intimated that if there was any

local attorneys Franklin needn't turn them up.

Centlemen, 1 don't telieve anything of the kind, and
this evidence here does not srow anything of the kind, and
as 1 go on and discuss this evidence and try to discuss it
fairly, you will see trat we are nqt shielding any one of
the attorneys in this city « They have told you that M
Davis ie a friend or wasva friend of mine, and 1 tell you
that if he is or if he was my own brother, in my judgrent it
would make not one particle of difference, except that it
might make my heart more sad and my duty more onerous,
and that is all, and that is exactly the way ycu woudd

look at it as jurocrs, with your oath and your sworn duty
to the state. L
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1l claim no monument to my virtue in that regard, for

1 clzim that every honest citizen would look at the thing

in just that way .
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Now, as I said in the beginning, I am going to try and
discuss these witnesses and their testimony fairly. I
don't think tlat a2ll the wvitnesses who have appeared on the
other side of this case have sworn falsely, and I am not
sure that &ll of the witnesses who have appeared on our side
of the case have told all the truth. I am going to> try to
look ech one square in the face znd slough off what does
not eppear to be right and leave what appears to he true.
I dontt think.t'rat &ll these newspaper boys who came here
and swore to statements tlmt they said Franklin hed made
at the time tmt he, Franklin, vas in the toils in defense
of Darrow, I dont+t think those men committed wilful perjury.
I don;t think any of them did. Neither do I think tiet
Mr Franklin committed wilful perjury when he said he didn't
say those things. As to whether he said them or whether
he did not say them, is a matter of very little importance.
As a matter of fact, if I were building a case I would pre-
fer that Franklin had said those things, that Franklin had
admitted that he said those things at those timese. For
that is just the sttitude that his whole conduct shows

he vas taking

5y

the attitude of standing tétween Darrow and
the law, the ettitude of protecting the man that gave him
the money. Tha.t‘*.nas theattitude that he vas taking. EHis
whole course was filled with timte And what folly it
vould ve for us to permit him to deny it and deny that he
said these things, vhen, as & matter of fact, his vhole
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conduct showed that that vas his attitude and the vhole

.case is built on the idea that that was his attitude.

But I believe that Frenklin believes thai he did not
say those things'to the newspaper men, and I think that
the newspaper men believe tmat he did, and I think that
Franklin, in tiat technicalway of answering that he has,
led them to believe that he was saying them, when probvably
he felt that he was not saying them. Put it makds no dif-
ference one way or the others I think it is true that if
he had said anything on the subject at that time he would
have said tmt Darrow had nothing to do vwith it.

Now, I do think that this tesiimony shows beyond e doubt
tet those Venice witnesses were perjurers and were not -
telling the truthe You notice how skillfully they are
tucked avay -- I wonder if I can find them -- in among
the newspaper men. He¥e is one of them here. erre is

’ i

a newspaper man. Here is another one aweay up here, and
here is another man, and I don:t know vheth: the other
one is, tut he is tucked away somevhere. Tne three of
them are not put togethér. They vere not put oh the stand
together, eithers, The idea vas to mix them in, those
men who made the st&témeny impeaching Franklin at another
time, at a time when Franklin had plead suilty, at a time
hen Frénklin haé been before the grand jury, at a time
wrnen Franklin had’confessed. That is & different propo-

sition zltogether. That is an entirely different story,t
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and I do not kelieve they spoke the truth. As to vhether
Dick Warner told the truth or not, I don*t know. I would
not attempt to judge hﬁm. Ve all knovw Silver Dick,
Silver Dick said tmt Franklin said he was going to win

that case, and that there was en angle to it that the at-

torneys didn't know anything about. And so there wase.

L
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What did the attorneys know about what he was doing?
No, no one of them knew, in my judgment, even wﬁat he was
trying to do, except Parrow, and Darrow did not know the
details of it. He did not tell Darrow every s treet corner
that he turned, and every angle that he twisted; he did
not tell Darrow all these things. He was out doing this.
job, and Darrow was furnishing the money, and he was fur-
nishing the brains and ingenuity, and taking a part of the
risek« But 1 do not believe, and 1 have thought a long time
over this, gentlemen, you can well be assured, as to whether
Lavis knew about this or not. And 1 am - going to refer
to that later. But you can well te assured that 1 have
thought of it and thought of it long and carefully, and
that 1 would not charge my fellow man with the commission
or the knowledge of a crime unless 1 have good grounds to
base it on. 1 would be just as careful of the man 1 suspect,
uitless 1 felt i knew, as 1 would be of the man against whom
1 have no suspicion. But 1 will talk about Mr. Davis later.

1 think th# Nr. Wolfe was simply a cry of Wolfe, Wolfe,
when there was no Wolffe. That ie all there is to it.

And that this other man, this man whose reputation was not
strong enough here in the city to make a very great im--
pression on the citizenship, I take it. We are limited #o
three witnesses thaf his reputation was bad--bad--bad ~=
Hawley was his name,.and 1 will talk about him later. 1 do

not think he told the truth. 1 do not think Wolfe told L
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the truth, and 1 do not think these three fellows at
Venice told the truth.

Now, we will come to a discussion of the testimony of the
defendant himseif. i have always maintained, and 1 rain-
tain now, that the testimony of a defendant in hié own
behalf helps cthe jury mighty little, for this reason: 1f he
intended to plead guilty,if he intended to admit hisvcrime,
he would not be on trial; he would have plead guilty. But
if he intends to deny his crime and fight, and try to beat

the case, his testimony is going to be just the same,

innocent Lhe is going to say 1 did not do it, isn't he, and
if he is guilty he is going to say, 1 did not do it?
Whether he is guilty or whetler he isigﬁilty, he is going to
say the same thing, 1 did not do it. And if he is wise
and skiiiful and has had years of experiénce, he is going
to say that 1 did not do it, whether he did it or whether
he did not, in such a skilful way that you cannot look back
of his eyes and tell whether he is felling the truth or not.
I know there are people'who claim they can look at a man's
face and tell whether he is telling the truth or not. 1
have been looking in men's faces for years and trying to
determine that question, and perhaps in 7 out of 10 you can
make a fair guess. But in the other three you cannot iell

anything about it--ycu cannot tell anything about it. TFey
can look just as innocent when they are guilty. Take a ;Eman
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like Mrs. Bain or a man like cld Bob Bain, and set him down
and catechize him or her for a while, you could probably
see how their mind was working. Take a man like Clarence
Darrow, and set him down and catechige him for a while,
you couldn't tell, if he wanted to deceive you, whether he
was doing it or not. That is simply a matter of skill and
experience. Now, as 1 said before, I1want to ask you to
pay close attention to these other crimes, to thése evidence
of other crimes, so that you will feel when we have gone
through with them that they are proven.

We talked to you about Behm, George Behm yesterday.
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Avout his sctions here with McManigal, zbout what he vas
trying to get I'cManigal to do and why and who brought him
hére. I made an incident out of that and then went on to
San Francisco and took up the Caplan matter. You remember
the testimony shows that PFarrington had veen up there dur-
ing the time tmat Behm was dovm here with McHanigal in
Jjail.

Now, I am going tack here and I am trying to take these

o

hings chronOIOgically.so you will see, week by week

and month by month theterfificbattle .. the state was being
put up &cainst here. Now, I am going hack to the incident d
Behm before the grand jury, eand I went to discuss that &
little while. I am nof soing to take up your time with
reading the cuestions that were asked him. You remember he
vas brousht vefore the grand jury -- I am using a copy
here, but it will be found to be correct with that intro-
duced in evidence.

The 31st day of July vwas the d&y he was brought before

[Sdd

the grand jury. Vhy? ﬁow, the state is not a supﬁine

end & weak and poverless thing. It is orgenized to fioht
the bvattles of society. It is organized for the purpose
of protecting society agezinst crime end criminels, and

to do so it has proper and lggitimate weapons put into its
hends for tet purpose, and the grand jury is one of £ hem.
Tow, it is fair toessume that after the three or four at-
tempts that Behm had meade on Mclanigal, that alfter Eehm
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had valked by the jail there and McManigal had shaken the
bars of his cell at the sight of seeing him velking down the
street with his boy that he vanted to see, it is well that
you can imag;ne,'that you can conclude, rather, that Mc-
¥Yanigel had told the state all these things; that MeManigal
had todd thestate officers of vhat vas being done, and it
is fair that you could concludelthai no man under “od's
Heaven was calduvlated to withstand forever such tempta-
tions, such importunity as tmt, and it is well that you
could assume tlmt the state wvas then compelled to act and
to act in a proper manner through its proper officers,
the grand jury, end bring this man Behm before the srand jur
to account for wiat he had been doing, and to stop it, and
so Rehm is brought wefore the grand jurye

Now, if Behm had been brought out here by t hks defend-
ant, as he says, for the sole purpose of veing a nurse OTr
the care-taker of Mrs ¥clManigal, and if his visits to the
county jeil had only been the courteous visit of an uncle
to a nephew, there would have been no reason under Heaven
why Behm should not have ansvered the grand jury's every
question, would there? "Yes, I went over and talkeﬁ to
rclMahigal. Yes. Ve talked about the 0ld home folks. Yes,
we talked about the old days, end how we uséd to pitch hay
end all that sort of thing., Yes, we talked about the
friends and relatives and told the whole'thing." Yo
rezson in the world, but what does he do? As this reco{?
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shows you, that has been introduced here, when he is
haled before that grand jury he refused to answer as to
what he had been doing over there with clManigal. FHe re-
fused to answer as to vho brought him out here. ¥e refused
to enswer as to vhy he was brought out here., ve refused
to answer all qguestionse. Vhy, gentlemen, that at once
brands him =s having done just eractly vhat his testimony
now shows he did do. Trying to induce Ortie TcManigal to
cormit perjury, but the teeth are not all zone out of the
weapons of the state, so he is cifed for contempt of
court to. compel him to answer these lawful and proper -
questions, and then he is up against it. Then, he has
zot to talk.

Now, gentlemen, I claim that no honest man in an honest
trgnsaction need fear to talk about tmt vtransaction'to
the grand juryat ariy time-.’ I am notafraid of the grand
jury; youare not & freid of the grand jury. Let them bring
you before the grand jurye. Let them bring me before the
grand jury and ask me what I did on such a day and &ask me
what you did on such a dey and such a day and such a day.
You have no fear; your actions have been honest, and if you
can refresh your memory you will tell them; why not?
But he vould not tell them wmt he had been doing over there
with *rcMahigal. fte would not tell them who brought him
out here. So the list of questions are put in an affidavit
and served on him, which he takes, and he is ordered to (I-ome
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into court and answer those questions or show cause vhy

he should not.
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And then he is up against it. Then he has got to frame some
thing .« 1 am not going into all the ramifications of this
question « You remerxber there was a big book of them. But
the salient part of it is this. He denied, when he was
next brought before the grand jury and compelled to answer,
he denied that he had tried to induce McManigal to change
hie testimony and to come over onto the side of the defense.
He denied that he had tried to get McManigal to commit
per jury. Why, then, does he now come here and admit that
he did try to get him to commit perjury, unless that is the
truth? If it ie true that he did not try to get McManigal
to commit per jury, if that is what happened, if that is the
truth, why would he not stick to it? Why should he not
stay with it? Why should he stultify his soul by coming
in and admitting to you and admitting to the world that he
committed per jury, if he did not?

Now, as to who got him to commit tha per jury, the defendaz
says that if he is guilty of that then LeCompte Pavis is
also guilty of it. Well, 36 mote it be. He says so.

1 say that he is guilty of it, and if the defendant says
if he is guilty of it LeConpte LCavie is also guiltylof it,
that is a matter that will be or can be and should be and
probably has been--1 don't know,—attended to, or will be
attended to; at any rate, it is not before the court‘now,

and it is not before you now. LeCompte Davis certainly

has not been spared exposure in this matter, and if there
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is technical evidence sufficient to bring about the arrest
and the prosecution of LeCompte pavis for that offense, then
that should be done. But it is not teing done now. That
is not what we a?e discussing now. It is a very subtle
and easy thing for one man in the toils to say, "Well, there
is another fellow who did the same thing, and you can't
punish me. 1 ddd it--yes, and he did it, but if you are not
going to punish him you can't punish me." Well, we are
not trying even Darrow for that crime. We are simply showin
it as one of the criminal acts which he committed in this
long conspiracy to defeat justise.

So much for the grand jury episode here with Behm. And
then Behm goes back . Behm goes back. After the grand
jury got through with Behm he thought it was about time to
quit that sort of thirg, and Behm goes back to railroading.
He goes back. And after he has been back a long time he

tries to get his money, what he claims is his due, out of

the defendant for bringing him here, and he says the defendar

doesnit give it to him. He says the defendant holds it out
cen him. We can't go into that matter and thresh that

out. Behm has as good a right to believe that Darrow did
not pay him enough as Darrow has to say that he did pay him
enough. At any rate, Darrow wrote him this letter, dated
october 19th: ' "ir, Harrington handed me your letter, and 1
do not understand how you can get at your result. You arge

right in saying that we figured on §451, which should covEr
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your time and expenses. 1 paid you $100 some weeks before
you came, and gave you $351 when you left, and sent you $1OQ-
etc. " And then he endsbup: "Of course, you know that
I have full confidence in you and that under no circumstance
would 1 letyou lose an