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£ Asreies County Law Likeld

AFTERNOON SESSION. August 9, 1912;‘ 2 P.M|

Defendant in court with cougsel.

MRS. LUCY F FRANKL1N,
called as & witness on behalf of the Pecople, in rebuttal,
being first duly sworn, teztified as follows:

DIRECT EXAMINATION.

MR * FREDERICKS* @ State ycur name, please? A Mrs. Lucy
F Franklin.
@ Where do you live, Mrs. Franklin? A 813 West 17%th
street.
Q@ You are thewife of Bert Framklin? 4 1 am.
Q And calling your attention to the 28th day of November,
last-- '
MR+ ROGERS. Would your Honor kindly say to the witness
1 purpose to object and she should not answer until { have
that opportunity.
TEE COURT-. Yes, Mrs. Franklin, do not answer until counsel
has a chance to object.,
MR. FREDERICKS. Q Calling your attention to the 28th of
November, 1 will ask you when you first had a conversation
with the.defendant, ¥re parrow, that day, over the telephone?

A 1t was about roon time , abcout 10 minutes after 12.

0 And you talked to him personally? A 1 did.

Q@ What was that conversation?
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MR . ROGERS. Objected to as incompetent, irrelsvant and
immater ial, no foundation laid and not a proper impeaching
question; not rebuttal in tha if there is any statement
of defendant by way of admission or’oonfession, it is part
of their case in chief.

MR . FREDERICKS, That is not an admiscion or confession.
MR. FORD+ 1f the court please, the defendant has testi-
fied to the occurrénces--

THE COURT.‘ 1s it ém impeashing question?
MR. FORD. 1n a sense, your Honor, but there are two classes
of impeaching questions . The witness may be impeached
under the provisions of Section 3051 of thé Code of Civil
Procedure by contradictory evidence. Now, he has testi-
fied as to what occurred onthe 28th day of November, 1211.
THE COURT. That is the purpose of your offer?

MR « FORD. We may impeach him by contradictory evidence,

statements than he did in court, we will have to go under
2051 . |

MR « ROGERS « The statement, of necessity, must come within
the rule of contradictory statements, which must be shown
to him, time place and personspresent and the foundation 1laid
otherwise it may be direct evidence, but if it is statements,

then it muet be laid by foundation.

!

YR FORD., 1If the Court ple&se, what Mr. Darrow did and said
on the 28th day of November ds to any statementmadeby him

scanned by LALSLIBRARY
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on phét date are not statements or narratives of past

events, but are facts which occurred.
THE COURT. 1 thirk you are right, iz ¥ord, 1 think you
are entitled to it. Objection overruled.
MR * ROGERS « Eiception.
THE WITNESS. Will you kindly state the question?
MR' FREDERICKS. Read the question, Mr. Swmith.
(Last question read by the reporter.)
MR . ROGERS, Wi’l you read mycbjection?
(Cbjection read by the reporter.)
A 1 asked what is the trouble, or is there any trouble?
And Nr, parrow said, "Yes." He says, "You go over to i
nage's office and 1 wi 11 see you there.! And 1 said,
"What is the trouble?" He said to go over there to iir.
gcage's office, and then 1 asked him where it was and he
told me that it was across the street from the building
where 1 was in. That is not the exact language of the
conversation, but that is the substance.
MR . FREDERICKS. And you were in your om office at the
time you telephoned? A Yes, sir.
Q@ And what did you do then? A 1 cloesed up my office and
went acrosg the street %0 the Mason Bﬁilding.
Q@ To Governor Gage's office? A Yes, sir.

About how long did you remain there at that time?

Q
A 1 was there sometine.
@ State whether or not #r. Darrow c ame in while you were
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there? A Mr. parrow came up there, yes.
Q Who all came up? A Mre parrow, M, Davis, Judge McNutt
and Mr, Scott was there. |

Q@ Did you see Governor Gage or Mr. Foley, his partner, at
any time that day there? A 1 did not.

MR . ROGERS. Wait a moment, that was answered before 1

Jad an opportunity to object.

THE COURT. 8trike out the answer for the purpose of the
objection.

¥R » ROGERS. 1 object to that on the ground it is incompet-
ent, irrelevant and immater ial; not rebuttal; no im-
peachment matter, a matter of the case in chief if at all,
amd no foundation laid. |

THE COURT . The objection is overruled. Restore the answer

MR * ROGERS. Exception.

MR« FREDERICKS® Q What occcurred there?

MR « ROGEPS. We object to that for the same reasons, your
Honor pleases, as last stated.

THE COURT. Objection overruled.

MR « ROGERS. 1 do not need to repeat them? |

TUE COURT. DNo, it will be understood thesime objection,

the same ruling and the same exception. Mr. Reporter, 1

would like to have the last answer over again, if you pleassg.

(Last question and answer read. )
A 1 do not understand your qQuestion, Captain Fredericks.

You want to know from the time 1 came up there until 1

scanned by sl LIBRAR




W 0 ~J O Ur = W DN

DN N DN DN DN N DN ke e e e e el ed
[=2 TR 1 S SO VU B =~ I o o RN I« > S W) S~ VU \ I =)

-J
™J
(@M
0

went away?

MR « FREDFRICKS. Q ves, from the time you went up there
that time until you left. A When 1 first came up there 1
met Mr. Scott,

Q@ You need not state what Mr. Scott said.

MR, GFISLFR: R Let us have it all.

MR . FREDERRCKS. That can be brought out oncross;examination
MR « ROGERS. No, let us not make fish and fowl -

MR « FREDERICKS * No, 1 will ®Hring it out, only I thought

tt was hearsay and counsel would object to it. Very well.
State everything that was said.

MR . ROGERS., 1%t certainly is incompetent.

A VWhen 1 firstwent up there 1 met ¥r. Scott and Mr. Scott
told me the Governor was not in, they had sent messengers
all around for him and they had not been able to locate him
and he said that it would be necessary for me personally té
engage Governor Gage, because he was an old fashicned
attorney and would require that 1 engage him.

MR« ROGERS « That is Hrs Scott?

A . Scott.

MR . FREDFRICKS. Q Yes, go ahead. So he led me into what
1 think was the reception room of Governor Gage and told me
to wait there and he himself woﬁld go out and see if he

could find the Governor] and 1 waited there and the two

clerks and the lawyers came in, the defense, the other

lawyers, the lawyers of the McNamaras cane in.
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Q Vho were they®” A Mr Darrow, Mr Davis, Mr McNuﬁizg%d

I don't think ¥r Scott accompanied him then, I think he
came in later, and they saw me and called me into another
room, vhich I suppose was Mr Gage's private office, I don't
know, -
YR ROGFRS: Jus{ a moment, I move to strike out the conwr-

sation upon the ground that the statements of »r Scott

‘which have been related by the witness, not being in the

presence or hearing of the defendant, no foundation having
been laid, therefor, they are not material as against

the defendant; Mr Scott, wr McNutt --

MR FREDFRICKS: Ve think the objection would have been good
to it, Let it go out,

MR ROGFRS: The question was what occurréd there that day,
and naturally of necessity our objection to that did ‘not
include this jdea that T am now mesenting to »r Scott's
statementto the witness,

MR FREDFRICKS: Iet it go out,

YR FORD: We consent that it may go out,

THE COURT: It goes out by consent,

MR FRFBFRICKS:‘ Go ahead from there, Mrs Franklin,

A ve went to what seemed 10 be the private office of
Governor nage and the lawyers talked in an undertone and

I expressed a desire to see Mr Franklin, and Mr Darrow says,
"™r Davis, you better tazke Mrs TFranklin over to the jail

to see Rert", aznd Mr Davis said, "All right", and 'r Davis
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went with me to the jail and I saw my husband, and Mr Davis
¢called my husband and talked to him, T don't know vhat WS
said =~

MR ROGFRS: T understand Mr Darrow was not m esent,

vhen Mr Davis went over with Mrs Franklin to the jail to
see rer husband vho was incarcerated, and Mr marrow not
being present, of necessity, ne¢ would not be responsibie.
MR TRFDFRICKS: ©&She sayvs.she doesn't know what was said,
s0 she could not relate it,

MR ROGFRS: If yomr Honor pleases, that came out of the
statements of Franklin on his direct examination,

MR TRIFDFRICKS: Also ¥r Davis,

MR ROGFRE: O0Of course, hut that wvas in reply to the direct
examination of Mr Tranklin, vho was interrogated concern-
ing these matters., Now, you cannot make two bites of it,
if your Honor please, it jé either direct or rebuttal,

MR TORD: Wr don't care anything about that.

THE COURT: You consent to = motion to strike out?

VR FREDTRICKES: There is no motion to strike out, yet,

YR ROGTFRS: T object to it as not rebuttal,

MR FREDFRICKS: Well, after you left the jail, who did you

leave the jail with® A ¥r Davis.

‘0 And wnere did vou go from there? A Rack up to the

office vhere the lawyers were, '
] To vwhich office? A ¥r gage's office,

4] And on the way hack state vhether or not anything was
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saild to you by »r Mavis in regard to emploving Governor
Gage, A Mr Davis says --

MR ROGFRS: TVait a moment, We make an objection, no founda-
tion is laid, incompetent, irrelevant an@ﬁmmaterial;

if by way of impeachment no foundation has been laid for it,
and is hearsay, not rebuttal; incompetent, irrelevant and
immaterial,

MR TORD: Mr Davis testified as to vhat occcurred on the way
back from the jail, and this is hy way of contradictory
evidence, |

MR ROGTRS: Then the foundation was not laid®

MR FRFDFRICKS: Yew it was, laid by wr pavis,

THE COURT: Objecticn overruled,

MR ROGFRS: Txception, |

A ¥r Davis also sdvised me t0 personally engage Governor

" Gage, he also asserted that he had old fashioned ideas

and vhile it would be 211 right, at the same time it would
be hetter for me personally to engage Governor Gage to de-
fend ﬁy husbaznd.

MR EOGFRS: I move to strike out the answer because,if your
Honor pleases, Vr Davis was interrogdted zbout that on
cross-examination and therefore it was an immaterial and
collateral matter, collateral as respects this defendant,

and they are bound by their answers, which they drew out

on cross-examination from ¥r Davis.
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MR . FORD* 1f the Court please, the defendant wants to

show" he never engaged Governor Gage and he qualified his
answers each time, however, by saying"we did not engage
Governor CGage for this particular transaction,"or words to
that effeot-- 1 do not pretend to quote the exact language,
but your Fonor will remember each time he was asked if he
employed Governor Gage he would say, "Do you mean for Wi,
Franklin?®" And then say, "No." 1 am not quoting the

.~ exact words, but tha® is the substance of it or the
effect of it .
THE COIRT, Where is Mrn Ravise's testimony, what page?
MR . FREDERICKS ° 1 do™'t knecw. 1 asked Mr. pavis that

question, yocur Honor.

"TEE COURT. Can you refer me to the page?

KR « FREDFRICKS. No, 1 haven'!t it, but 1 remember asking

it very particularly, becauée 1 had it in mind.

M « DARROW* 1 wish to make an: objection, because the
record is misquoted. He asked whether we engaged Governor
Gage and paid him and 1 said not a cent, and they asked if
we engaged him and 1 said Never in this matter. Mr. Ford
started to/;:kixzwhat, and Captaih Fredericks called him
off+. 1 stated it had no reference to this matter, and
neither did it; no such inference should be or could be
drawn in this case. They were at perfect liberty to ask
me » |

MR « FREDFR1CKS. Well, that is the record.
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.MR..DARROW. You know you had a perfect liberty to ask nme.

MR « FREDFRICKS+ That is the record.

MR . DARROW 1t is not fair %o draw any such inference.

THE COURT. Now, what is the question? lLet the reporter
read ite.

THE REPORTER. 1 haven't it, Judge.

THE COURT. 1 remenber the substance of it. Let it go.
Motion to strike out is denied.

MR " ROGERS. Exception.

MR+ FREDFRICKS* Q Then you wenfback up to the offiee,_did
you--up to Governor gage's office and/ggg you find there?
A . Rarrow, i, MoNutt and M Scott.

Q@ And how long did you remain there? A Only just a very
short tire.

Q@ And what then.oocurred?

MR+ ROGEFS.+ Objected to as incompetent, irrelevant and
immaterial and no foudation laid and not rebuttal. f the
matter had any relevancy at all it related to their case

in chief and not to any contradiction, and if it is by way

of impeachment then, the nroper foundaticn has not been

~laid or the impeaching questiocn put, either respects

Davis, McNutt, Scott or the defendant.
MR * FORD. She is testifying about occurrences and declara-~
tions of verbal acts.

THE COURT' VYes.

MR « ROGERS. What tcomes of our rule?
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THE COURT. Why didn't it come in in the case in chief? |
MR « FREDERICKS. 1 can ask the qﬁestien that was asked of lre
Darrow--
MR+ FORD. For the reason they didn't come into the case
in chief, your Honor, it was not necessary. 1t is not
necessary for us to put in proof that is merely cumulative
and there are many things that Mr, Darrow may have done
that might have been introduced and have not been introduced
in the case; things that we might consider aé having sonme
value, but when we think we have sufficient, that ends the
matter. When Mr« Darrow takes the stand, however, and testi-
fies and denies something——contradicte that somcsthing is
true, then that fact, of course, is dmissible by way of
rebuttal to impeach the witnese by contradictory testimony.
The law provides under Section 2051 thaf he may be
irpeached by contradictory testimony, to show that he did
some act that was inconsistent with the testimony that he
has given concerning that date.

Now, Mr. Darrow testified to what occurred at ‘that time,
many things which we didn't consider of any importance in
our case in chief, but in view of denials as to certain
occurrences made onthat date, by Mr, Darrow as witness , we
have a rigﬁt tc contradict his testimony, not for the pur-
pose of showing the guilt or innocence of the defendant,
as to the main transaction, but by way of impéaching his

veracity as a witness inthis case.
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When the defendant takes the stand, his vesractity
as a.witness, the truth of his testimony may be attacked
in the-same mannér as any other witness, and in rebuttal
we are offering this testimony by way of impeaching his
veracity « 1t may be true that it might have been introduced
as cumulative proof inthe main case, but that doesn't
destroy its admissibility as evidence tending to affect

his veracity.

- THE COURT. Mr. Ford, can you refer me to the page in the

transcript that testimony occurs?

MR * FORD. vpage 6370. "When youfirst met i, Franklin
that morning--"

THE COURT' 1 will read it if you will give me.the page.
MR+ FORD. Beginning with line 23--33, and also going over
onto the next page. Page 6371, your Honor, the witness,
at line 23, makes a specific denial of anything of the sort,
and then follows severzal pages of argument as to whether
it was sufficient. On page 6371, line 32, the witness,
the defendant, at that time made an omnibus denial of
anything of that sort having'occurred.

MR . ROGERS. Before your Honor rules 1 want to make a few

cbservations on that.
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THF COURT: Yes, T will look at the testimony & moment,

A1l right.

¥R ROGFRS: TIf your Honor please, I confess myself quite
unable to understand any reascning by vhich such a vproposi-
tion should stand, Tn the first place, counsel could not

maintain for a moment, if we had, for instance, a homicide,

and there are seven eve witnesses. They call two eye witness
es and then deeming the matter to be cumulativé, they fail
to call the other five; but they have --

THF MOURT: 7T don't think they are claiming to do that.

VR FRFDFRICKS : No, it is another matter,

YR ROGFRS: Now, they take it --

THE COURT: The Court wouldn't let them if theyv offered to,
MR ROGFRS: That is preciéely the point’here, They have
opened this subject; they put certain witnesses on, Mr Tord
confesses they didn't deem éertain matters of particular
importance, so they didn't call them, Now by way of subte-
fuge they come back i'm =-- by way of contradicting the
testimony they go over the same matters they go over in
direct., They can't do that any more than they can in a
murder case, not a particle, You can't by a subterfuge
impeach z defendant's testimony, produce witnesses to con-
tradict him, vhich witness testified to the same set of
matters and state of circum$tances vhich were testified to

on direct,

THF MOURT: T think there is no doubt about that. They must
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make thelr case in chief,
MR WORD: Simply attacking the witness! veracity.
MR ROGFRS: You cannot attack the witness' veracity, by
showing matters of vhich their testimony in chief would
attack., We will say they czll two witnesses in a murder
case and the defiendant says,I shot in self defense, and
thereupon they call five other eye witnesses to show he
didn't., Of course, under the subterfuge and guise of con-
tradicting the witness'veracity this would he proving their
main case,
THT COURT: Read the cuestion,

(ILast question read by the reporter.)
THE COURT: Objection sustzined.
MR FRFDFRIMKS: On the way out of the office, state vhether
or not Mr Darrow dropped behind the octhers znd in the
corridor made this remark {o you or this in substgnce,
Pon't feel hard towzrds me or cdon't feel hard on me in re-
gard to this matter®®
MR APPFL: VWe object to that upon the ground it is not
redirect; it is incompetent, irrelevant and immaterial for
any purpose; it is not rebuttal. Tt is hearsay, it is col-
tateral to any issue in this case. The statement itself on
its face Being s matter purely collateral, and it is part
of the chief case, if at all,

Counsel having stated already it is merely cumulative,

therefore they must have introduced circumstances and facts
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in the record relating to. that métter in their case in
chief, ahd being cumulative it is‘only a matter and thing
added to their main case, and it is not rebuttal.

THE COURT: 7T think both of those objections are good.
Objection sustained.

MR TREFDFRICKS: Your Honor, I didn't go in to this in the
case in chief, and we couldn't go into it. Tt is a question
that ves asked Mr Darrow znd he denied it., Now it is not a
collateral matter; it is adirect matter. We asked him if
he didn't make that statement, and he denied it, Now, we
bring witnesses to testify -- tc contradict him that he did
make the statement, and it is not a collateral matter at any
rate, Tt certainly cannot be a collateral matter,

THE COURT: It wvas rmrt of the case in chief,

MR FTORD: We are not offering it as part of the case in
bhief., Ve zre not offering if as indicating the guilt or
innocence of the defendant, We are offering it singly and
solely for one single purpose, and that is to contradict the
veracityrof this witness on a material point, a point upon
vhich he teétjfied, and he testified to the transaction of
the 26th day of November, to the occurrence in which he was
angzaged. Ye vas then asked cdncerning those occurrences,
did he not then say to Mrs Franklin, T don't want you to
feel too hard towards me, or words in substance to that
effect, Now, we have a right, not byway of indicating his
guilty of the charge of bribery, but by way of indicating
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he is not speaking the truth, that his testimony is not
reljéble, that he is concealihg fscts from this Jury, we
have a .right to show vhen he said that upon the stand, that
he said that vhich was not true, and that he said it"
wilfully., ©Now, that is the purpose for vhich it was cffered|
and we offer to sprove that the statement --

MR ROGFRE: Just a moment, the statutes of this state,and
the Constitution --

YR FRD: VWe offer to prove -=-

TH? MOUT: One at a2 time,

MR ROGFRS: T am going to make an objection to the offer
to prove ==

YR FORD: Ve offer to prove, -- and I object to being inter-
rupted -- that the defendant's stztements =--

TH% COURT: Hold on,it is impossible'for hoth lawyers to
talk at the same time. Now, Mr Tord is making an offer to
prove, and there is no way by vhich the Court can invade
the province of an attorney and say to him, You shal not
say this or shall not say that, until he has stated it,

I don't know vhat he is going to say.

MR ROGFRS: Voufd your Honor permit a suggestion, that the
Supreme Court has said, time znd again --

MR TORD: T don't vwant him to argue it --

THF COURT: The Court has allowed Mr ?Ogers to make a

,

suggestion,
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MR. ROGERS. My suggestion is, the Supreme Court haes held
tire and again, and we can produce authorities to that effec
in a minute or two, that an offer to prove, after an'objec-
tion has been sustained to testimony on the part of the
District Attorney is Misconduct, and it must not be
permitted, it being an effort to get before the jury state-
ments which the court already has sustained objections to,
and therefore, it is nothing but an evasion of the Court's
ruling and ought not to te permitted.

THE COURT. 1 think ¥Mr. Rogers is quite right, Mrn Ford, in
calling attention to the fact. %The Objection was sustained
and Mr. Rogere is quite right in calling attention. Now,

if Mg Ford desires to be heard in the matter, 1 will set

aside the ruling.

MR FORD. We offer this testimony for the purpose of

proving that Mr. Darrow did not tell the truth upon the
stand in regard to the occurrences of that day, that those
statements were wilfully false, and that being wilfully
false his testimony is to be distrudted, as the code
provides that it should be, when a witness's testimony is
wilfuily false. .We are offering it for that purpose
alone. We are offering it to show that he did say to this
Witness at the time and place specified in this case, he

did say to her, "Don't feel too hard towards me,"

or some-
thing in substance or effedt like that, and we are offering
it for the purpose not of showing his guil® or innocence

of the charge, but for the purpose of impeachingehd®ycredisia




© 0 =01 S Ut ks W N =

N DD NN NN NN O e e e e e
o I N - I == V=T o <R B> B2 B VL I S B o

1252

vbility as a witness and as provided in Szction 2051. That

is all. Now, whether we might have laid a foundation and
have used it for some other purpose is ehtifely outside
of the subject, because we are fdot offering it for that
purpose, we are offering it for an entireiy‘different

purpose, aml the admissibility of testimony must be judged

by the pufpose for which it is offered. The law provides,

under Secticn 2051, that a man may be impeached by contra-
dictory evidence; now, when can we introduce that contra-
dictory evidence? VWhen can we contradict him? We cannot
interrupt the defende during the trial of their side df the
case, during the putting in of evidence ontheir side

of the case, we cannot contradict on the main casé when we
are getting in our evidence, because we do not kn;w what he
is going to testify to, and we cannot contradict him there,J
and, therefore, the only place for us to introduce this
contradictory testimony is in rebuttal. There is no other
place left, conmon sense is sufficient without referring

to decisions .

THE COURT. o0Of course, ycu are quite right about that, the
statutes are suppdsed-to be the embodiment of common
sense. Tke place to introduce this testimony, if it is
evidence against the accused, is in the case in chief.

Mi. FORD. We admit that.

THE COURT. And if it is how offered by way of impeachment

it is impeachment upon a collateral matter and not admissibl
scanned by sl LIBRAIR
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The objection is sustained.

MR « FREDERICKS. ls it collateral matter if a witness
makes an admission orstatement that would tend to show his
guilt or guilty knowledge?

MR . APPEL. There you are.

MR« FREDERICKS. ‘You have to s tep on one stone or the
other , you cannot step on bothe

THE COTR T+ 1 do not think the court has made any mistake
in that ruwling, Captain Fredericks. 1 do not feel at
liberty to discuss the evidence here.

MR . FORD. Why, then, we ask leave at this time to put
this testimony in, onthe part of this witness, as part of
cur main case, we ask permission of the court at this time
to reopen the case and put in the teétimony in chief.

MR « APPEL. They have to come on the stand and show a
foundation for that. The Code provides, and the authoritées
provide that if counsel knew of these statements during
their case in chief and knew all about it that mere forget-
fulness or negligence on their part is the grossest kind of
negligence and the court will not relieve either side from
that situation; they will have to testify here themselves
that théy did not know of this admission during the case

in chief, and in view of the fact, your Honor, that iir.
Franklin was put upon the stand and testified to facts

from which they undertook to draw the infefence thaﬁ N1,

Larrow had engagsd ilr. gage to defend Mr. Franklin and in view
scanned by sl aveLIBRA
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of the fact they went into all the circunmstances surrounding
Mre Darrow's movements onthat morning and wherevhe went to
and all abouf it, théy cannot now add this to the case in
shief at that time, unless willing, in order to allow your
Honor to exercise that discretion, ﬁo show that it is an
offer made in good faith, that it is in furtherance of
justice and there is some excusable neglect on their part

to have introduced it in their case in chief.

scamned by LaLALIBRA
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Now, cne of them said it was only cumulative, one of counsel
said'it was cumulative and the other one said it was offered
for the. purpose ¢f showing the guilt of the defendant,

Now, they took both positions, If one is cumulative, the
statement of one counsel is true, it is cumulative,it is

not admissible in evidence at this time, because that
necessarily implies that there was some evidence in chief

to which this evidencé vas addressed, some matter in chief
to which tHs evid enfe was addressed; if it is to show the
guilt of the defendant then it is a mart of their case in
chief, again, =0 either horn of the dilemma, whether they
step upon one corn upon one foot, or vhether they step

upon all their feet together, ﬂhey'are out 6f court on thaf
proposition, your Honor. Now,it is a putely collateralvmat-
ter, zbsolutely, the mere. - statement of a person to another
one, "I hope»you wont feel hard of me." Does that tend to
prove,--"1 hope you‘won't feel hard towards me", does that
prove that Darrow made any confession of guilt on that®
Under the circumstances it was clear and apparent a mere
expression of sympathy of feeling, and if that were true,
does that show any fact that can contradict any materizl
portion of his evidence? ¥ot at all. Did he denj that he
saw Mrs Prénklin° No. Did he deny that he talked to lrs
Franklin® XNo, The subject of the inquiry of Mr Darrow at
that time was in order to show, your Honor, that he vas then

active in defending ¥r Franklin and Mr parrow has stated,

scamned by LALAYLIBRARY




O 0 9 & Ot B~ W NN

O T S o S T Sy v U g S G
gcﬁﬁ%l&gggwmqmmgwmr—to

1256

and so has Mr Davis stated, that Mr Franklin, being con-

nected with the case, it was natural and proper for them

to take .some interest in the case, inasmuch as the evidence
here shows what was then going through the mind of Mr Pérrow,
and in view of the fact that Mr Franklin came to »r Darrow
before that statement ever was made zt all.

MR FRFDFRICKES: That is an argument on facts and should not
be permitted,

MR APPFL: T show how you went into it,

MR TRFDFRICKS: That is an argument on facts,and it should
not he permitted,

WR APPTL: Mr Franklin testified in reference to these
matters; he said that '‘he did not engage Mr Gage, and he
left the inference he did not pay him they must héve paid
him, if at 211, that is,Mr Darrow must have paid him,if at
all, That was his statement as I remember it,

THE COURT: T remember the testimohy, Mr Appel,

MR WORD: ©Now,if the Court please, zt this time we avow our
ignorance, at the time the case was heing tried, we were
ignorant ¢f the fact the defendant would deny his relation-
ship with Franklin in this regard; we were ignorant of the
fact the defendant would deny,that he would take the stand
at all, we were ignorant of the fact if he did take the
stand he would testify upon the subject in the manner in
which he did; we were ignorant of the fact, your Honor was

going to rule as he did on the character of rebuttal testi-
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mony, and we afe taken by surprise at this time, we there-
fore ask your Honor to exercise his discretion mr ovided for
in Section 607 of the Code c¢f Civil Procedure, and permit
us to reopen our main case for the purpose of putting in
this testimony, in order to meet your Honor's rulings upon
this point; ande+in support of the proposition that your
Honor has the legal discretion, I cite your Honor to the
case of Douglas vs Willard,in 129 Cal,,=t page 38,holding

that only in cages of zabuse of discretion will the order of

the lower court allowing testimony to be introduced be inter;
fered with.

THE COURT: That makes it z2ll the moreimportant that the
fourt he careful in the exercise of that discretion,

MR TORD: Yes,yvour Honor.  That the reopening of the case
after submission, for the introduction of additional evi-
dence is within the discretion, and the authority, there is
a long list of authorities (Reading same.)

THF COURT: Don't read over =1l that list,

MR ROGFRS: T submit, if Mr Tord permits a question -- if
he read any one of those cases he is reading off so glibly.
MR TORD: HWot recently,

MR ROGFRS: TIf at all.

R TORD: ﬁounsel has no vight to make such =z statement.
THE "OURT: They are cited under that section of the code,
T take it®

MR TORD: Yes,vour ionor,

o scanned by LA
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THFE COURT: Now,zs to reopening the case, T think that the

court has that authority; I do not think the reasons s
stated by counsel in his avowal are good reasons; I am not
so sure that the Court oﬁght,in its discretion, to allow
the prosecution to reopen the»case and introduce a smali
piece of evidence*of this kind, for the simple reason pre-
sented by this large volume of testimony that is cumulative,
and there is no great wonder that counsel on either side
should leave out a plece of important testimony, and if T
reopen it it will he in the exercise of the discussion upon

that ground, 7Tf counsel for the defense desire to be heard

on that ground T will hear from you,
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MR APPEL. Yes, your Honor. In People against Quick, it isg
a good case a Michigan case, it says this: "Respondent
was convicted of stealing a watch from .the person of one
David ®right. The caserwas'up before some conviction upon
a former trial, which was set aside, and further trial

was had and the‘case comes up upon several assignments of
erro . which<arglgithin the well settled rules of lawv., We
shall not takebthem up, but points such as may be good.

We have held on several occasions that defendant has a
right to know in advance of the trial what witnesses are
to be produced against him, sb far as then known and ito
have any new witnesses endorsed on the information as soon
as discovered. The object of this is not merely to advise
a respondent what witnesses will be produced on a main
charge, but to guard him against the production &f persons
which are unknown and whose character he shall have an
opportunity to canvass. 1t is as important to impeach a
rebuttal witness as any of them. Inthe present case

the witnesses who were received as rebuttal witnesses

were not guch ; they were called to prove what went
to the People's case in chief. Cases may some times
arise when testimony which could not be had in the opening
may be let inzupon good cause shown thereafter; cases may
arise when testimony which could not be had in the opeging
may be let in upon goodﬁauae shown thereafter, but it is

not proper to divide up the testimony upon which the people
scamned by LALAUIBRAR
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propose»to resf their case, am rothing which tends to prove
the commission of a crime itself or its irmediate surrounds
ings can be classed as rebuttal evidence under ordinary
circumstances, if at all." In this case that rule was
repeatedly violated. 1In the case of Williams Against
Cotmonweal th-=
¥R. FORD- Will you pardon me for making one‘more statement
as to our reasons, so that you may argue it at the same
time?

MR . APPEL. 1 object to his stating any more reasons; we
allowed him to state them, your Honor, that he didn't know
a thing.

THE COURT. Wr . Appel has the floor and he is entitled to

it.

MR. FORD. 1 want to state one more reason so that he can
argue it, that is all.

THE COURT. ir. Appel has the floor.

ME . APPEL. He has stated the reasons upon which he under-
takes to ihtroducevthis evidence, and that is they did not
know whether ir. Darrow was going to deny this statement or
not., :

THE COCURT « The court has set that aside.

MR « APPEL. 1 know, your.Honor, but 1 want to say to your
Honor that is é mere nonsense, because they know when an
indietment is read to a defendant and he enters the plea

of not guilty that that plea of not guilty raises the burden

scamned by LaLAeLIBRAR
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of proof upon them as to every fact necessary to make their
case.

THE COURT. Do not address yourself to that subject, it is
ocut of the argument, as far as thisargument is concerned.
MR+ APPEL. What a mere childish subterffuge that ié for

any lawyer to make . |

MR « FORD* We object to such language.

THE COURT.. Mr. Appel--

MR. APPEL. 1 say, it is childish, not a child that ever
read a law book would make such a statement.

THE COURT. Mr. Appel, there is no occasion for that remark
at all, that is out of the case entirely; the sole questior
here is whether or not the court will, for the reasons
stated from the bench, open up this matter for new

evidence upon the case in chief;

¥R+ APPEL. You will open it?

THE COURT. 1 say, the only question is whether or not it
will be done, simply because of the vast: accumulation of
evidence here and it might in the nature of things, they
might overlook some evidence.

MR. APPEL. That is the reason it should not be done.

THE COURT. 1 will hear youon that, that is the question.
MR APPELS 1s it denied here, your Honor, that it was
within their knowledge? ls itdenied that they had not
talked to this lady before them upon their case and before

they closed it? 1s it denied that the chief prosecutor,

i

scamned by LaLavEIBR




WO 00 =3I O Ul b N

DN N e e T T e T S S =
8@)&03[\')80(900-40501%001\3)—*0

1262

the man who would like to see Mr. Darrow behind the bars,

that ﬁe shall go free, would not under the most ordinary-

conditions have told them what his wife had said to him?
When it is to be presumed that they were persons mostly
interested in seehing him go free?

THE COURT. The tourt presumes that the prosecution knew
all this testimony--

MR . APPEL. - Then what excuse can they have for reopening
their case? Could not we then, if they had put it in in
chief, have taken the precaution fo go more accurately
into that question? wr, Darrow did not testify to anything
of that sort in his examination in chief, he did not
respond to it because he was not:asked about it; it was
not cross-examination; when they asked him about fhat it
did not teerd to impeach hisposition at all, it did not
tend to impeach anything that he said to Mré. Franklin or

what Mrs. Frenklin said to him; it is not anything to which

~ he responded in his examination in chief, and on cross-

examination they asked him that question and your Honor
will see that we strenuously resisted it. Let us see what

they asked him.

scamned by LA UBRAR
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THF COURT: Yes, T have it here, page 6241, it is right heré
MR APPPL: But, as a matter of cross-examination, it might
have been proper to zllow it,but being a collateral matter,

being an expression, if you please, if it were true,

" that he had expressed some concern for Mrs Franklip's feel-

ings -- .

THE COURT?®® That is already disposed of. The Court has
ruled finélly that it is a collateral matter and cannot be
asked for that purpose; the only quéstion is whether or not
the fourt should exercise its discretion and let them re-
enter upon this branch of the case as a part of their case
in chief, ofor the reasons stated here.

MR APPFL: Then they may reopen upon any collateral matter®
THE COURT: The court is not taking that position, it is |
merely asking wvou the question,

IR APPFL: Tn the case of Pannon vs Varfield, page 39, 42
Maryland meports, the Supreme Court says: "The guestion
presented is one of practice and relates to the order and
manner in which narties are required tec introduce their
evidence in support of the issues to he tried, the observanc
of fixed rules upon the subject is of great importance,not
only as a means of avoiding confusicn -~ " that is the very
reason, A¥e we to threéh, your Honor -- your Honor will see,
there is 5 vast amount of evidence both upon collateral
issues and upon the main case, pro and con,on both sides.

On cross-examination aznd on direct examination there is

scoaned by Liais *Uﬁi’(ﬂiﬁy
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to some extent a confusion of vwhat the evidence is in this
case,

Now, .the mere fact we have a confusion of that evidence
in our minds,does that entitle them to come in here with &
piece of evidence vhich they claim is substaﬁtive
evidence, becaus¢ if they don't claim it is substantive,
tending in some degree to effect some of the parties to
this case, then it is not material, and it is not rebuttal,
and if it is not substantive evidence they have no right to
introduce it in chief, 1Is it to be wondered at that such
a confusion has zrose here from the mass of evidence,
Vouldn't it be greater when this evidence is in® Have we
got to wade through this mass of evidence and see vherein
we have to respond to that? Haven't we got a right to
call other witnesses on the stand, to show that no oppor-
tunity to~speék to mr Franklin in the manner indicated by
the question occurred” Have we a right to call Mr Davis
back to show that no conversation was had with »r marrow
alone, and that he vas pesent all the time® 7ave ve got
to go through the evidence of »r Davis to see vhere it would
cross the evidence of Mrs Tranklin in that respect® Have we
got to wade through the evidence of !r marrow, that occupied
days and da&s of cross-examination, in order to do so would
n't that incur uvon us z greater burdeﬁ than the justice of
the case, in introducing this evidence would admit, and

cast upon us. Isntt it a greater injustice to reopen this
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case and introduce that evidence and put upon us the rurden
of vadigg through this mass of evidence to show wherein
this matter has been responded to and vwherein we have failed
to meet it by other evidence or other circumstances which
may be at our h anda Must we go out and search facts
tending to contradict Mrs Franklin at this time, and wasn't it
woproper that % weeks ago when they closed their case
this evidence should have been there; it should have been in,
If it is substantive, if it is not substantive it has no
place in chief or on rebuttal or on cross-examination,

This court says: (Reading) "The question here 1w esented is
one cf practice, and relates to the ordely manner in vhich
parties zre required to introduce evidence in support of

the issues to be tried, Thg observance of fixed rules upon
the subject,which is of geeat importance,not only as means of
avoiding confusion, but to the necessary administration of
Justice",

And those two things are of importance here, It is
important that the fair administration of Justice should not
be trifled with, either by neglect or by lack of memory or
by a subterfuge, that the defendant would not be called upon
t0 ans wer a viece of substantive evidence. No man has a right
to say that-the defendant would not be convicted by such
evidence as this., No Distriect Attorney would have & right to
say that the defendant would be instructed to zdmit such a

thing as that. Well, muet they fely on a fact,and noth
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introducing the evidence, and séy when Darrow goes on the
stand we will ask him this, and he admits it,what sort of
reasoning is that® How does that conduce to a fair adminis-
tration of Justice? Tsn't that a mere subterfuge, as thin
as air, and should have another construction, which for
the dignity of the Court, counsel for the defense is not
entitled to express it in the langusgé it deserves.,
(Reading). ‘"™uch of course depends upon the forﬁ of the
issues joined, and upon whom the onus rests. The parties
must not be allowed to break up the evidence they may intend
to offer on any particulér issue, and iﬁtroduce it at
different stages of the case in piecemeal, as the various
emergencies of the case may seem to require. Such practice
would not only greatly prolong trials,but wbuld frequently
lead to surprise and injustice. According to a fell estab-
lished practice, the plaintiff has the right to begin, must
put in the vhole of his evidence upon every wint or &ssue
which he opens, and the defendant then puts in evidence
his entire case; and in reply the plaintiff is limited to
such new voints and questions as may be first opened by

the d«fendant's evidence, "
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We did through the evidence of Mr. Darrow there, your
Honor. Could we have asked in chief, ™ir. Darrow, did you
have any conversation with Mrs. Franklin upon the time and
question here, and did you then have any conversation
wherein you said anything to her that she should not feel
hard towards you?t No." We could not have asked him
that in chief. Why? Because we were not put upon notice
im the case in chief.that should a fact would be claimed by
the other side. On cross-examination they asked him con-~
cerning this collateral matter. We objectea to it because
itwas not cross-examination. We had not touched upon that.
Why? Because we had no notice.
THE. COURT. That is out of this question now, the collateral
part of it. The court has ruled in your favor.
MR APPEL. There is no reason for that. There is no good
cause to reopen a case upon matter of this kind.
THE COURT. 1 think 1 have your point now. You wish to be
heard further upon the matter?
MR . FREDERICKS+ VNo, it is a matter in the discretion of the
céurt. We sub@it it.
THE COURT* 1 do not fe2l, gentlemen, especially in view
of the very broad latitudle that the court allowed the Dis-
trict Attorney in producing this case, the doors were
wide open for the introduction of all substahtive testimony,
and until the case in chief was closed. When the District

Attorney closed his case in chief it closed the door to that

. s 3 i i . The
line of testimony . 1 velieve it 18 offered scoaned by LAl aveLIBR




W 00 9 O Ut R W N -

T - T e S o S T Gy T Gy O L o S 0 U
O O 0 1 O Ut WD O

" immaterial and not rebuttal and no foundation laid. part

7268
application to reopen the case is denied.
MR . FREDERICKS - § Did you ever meet Governor Gage?
L YNever did.
MR . ROGERS. Objected to as not rebuttal; incompetent,
irrelevant and immaterial and no foundation laid and hearsay,
calling for a comclsion or opinion.
THECOURT. Did 1 hear that gquestion correctly? Read it.
(Last question reaé by the reporter.)
THE COURT. 1 dont't know how there could be ahy conclus ion
or opinion about that .
MR« ROCERS+ It is incompetent, irrelevant and immaterial.
THE COURT. Well, 1 presume it is preliminéry. Objection
overruled .
MR » FREDER1CKS. Did youAever pay him anything or employ
him in any way for your husband's defense?

MR « ROGERS. Objected to as incompetent, irrelevant and

of the cédse in chief.

THE CO®T. 1 think that is part of the case in chief.

That is the same question again. Objection sustained.

MR « FREDFRICKS.+. That is all. Just a moment . 1f there
was a receipt introduced in here 1 have forgotten the
number » 1 think it was 51. Probably was the last one.

1 think it was not introduced--maybe--1 am not sure whether
it was introduced or not. 1 show ybu here a receipt which

has been marked People's Exhibit 51 and ask you--

scamned by LaLaWEIBR)
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MR+ ROGERS. Mr. Fredericks, 1 didn't see that.

MR. FORD. 1t is the one counsel had photographed, 1 think.
YR « ROGERS » Did it look any better inthe_photOgraph”than
it does this way? | |
MR+ FREDERICKSL 1 don't know. @ 1 will ask yoﬁ if t k=
bedy of the receipt is in ycur handwriting, Mrs Franklin?
A 1t is. '

Q2 And you know when this receipt was given by Mr, Mayer?
A1 couldn't.tell you just exactly.

MR. APPEL. Wait a minute .

MR « ROGERS. She just said she can't tell exactly.

MR® FORD. She hadn't finished her answer .

TH COURT. Have yéu finished your answer?

A 1 couldn't tell when Mr, Mayer signed the receipt.

MR+« ROGERS . Objected to as calling for a conclusion or
opinion; ircompetent, irrelevant and immaterial and not
rebuttal and not the way td show the exécution of a written
instruction, and no foundation 1laid.
THE COURT. ‘Objection overruled.
MR « ROGERS. Exception.
A. Why, 1 think along about the first of the year, but 1
couldn't say exactly; ‘ ’

MR« FREDERICKS. Q Along about the first of the year?

A Yes, sir.

Q But you can't say exactly . Was it before Mr. Eord came
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to your house in jJanuary--Sunday the 14th of Jénuary?
MR . DARROW' We object to tha; it is leading; she has
answered the question, and leading and suggestive; the
question has &lready been answered. |
THE COURT: Objection -sustained onfhe ground it is leading
and suggestives o
MR+ FREDERICKS® With reference to the date, the 1l4th of
January, when Mr. Ford came there, + was it before or aft
that, if you krow?
MR « ROGERS+ UNow, if your Honor please, the only good or
use of this document is to refresh the somewhat--
THE COURT' What is your objection, iir. Rogers?
MR » ROGERS. That it is not rebuttal, incompetent, irrelevan
and immaterial and not within the issues here, calling for
a conclusion of opinion and leading and suggestive.
In that regard 1 desire to call your Honor's attention»fo
thé fact that the only object of this alleged receiptAié
to fix a date, namely the 237th day-- '
THE COURT. 1 know the object. The question in my mind is
to the relevancy or materiality.
MR * ROGERS .+ Now, if it has any relevancy at all to this
case it is to show that on the 27th day of November the
w.itness Oscar Henry Frederick Mayer received some money.
Well, now, they didn't date the receipt onthat day, then
he didn't mekéthe receipt on tha day.

MR. FREDERICKS. 1t is dated on that day .

scamned by LaLsabIBRY
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MR « ROGERS. The only way that the code psrmits cne to
refreéh his reconllection as to the time is by a document
made by -himself at the time or so soon thereafter that the
matter was fresh in his recollection or under his direction
at the time. Now, if this is way alongizii%n%fterwards
all the virtue pdsses out of this document, because it is
a created document--dreated later.

THE COURT. Well, that goes to the weight of it. Objection
overruled. Go ahead and answer the Qquestion.

MR « FREDERICKS+ 1 wish you to look at it, Mrs. Franklin.
MR « ROGERS. 1 suppose they want to exculpate counsel
because it was Mr. Ford came.

(yast question read by the reporter.)

A 1 couldn't say, it was the first of the Year, that is

‘B8 near as 1 can put it.

MR. FREDERICKS. Q Whry do you think it was the first of the

year?

scamned by LALEW
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MR . ROGERS. Objected to as trying to cross-examine

it was before or after the 14th, she couldn't say. Along
about the first of the year.

THE COURT. Objection sustained.

MR+ FREDERICKS. Q Did you méke any other memorandum your-
self of the payment of the $5.00 referred to there?

A 1 did.

MR . APPEL. Wait a moment now.

MR. ROGERS. We object to that as incompetent, irrelevant
and immaterial and not within the issues, no foundation and
not rebuttal. She didn't male the paymeﬁts-—

MR .« FREDERICKS. 1 am not asking her when she made the
payments . |

MR+ ROGERS. Rather a singular proposition, 1 will admit.
MR . FREDERICKS* 1 don:t see anything singular about it.

If there is counsel can argue it to the jury at the proper

THE COURT. The question is where is it rebuttal.

MR » FREDEHICKS-‘ %e introduced the receipt in rebuttal, and
urder the testimony of the witness Mayer was when he received
the payment, onthe 87th. He didn't know when the receipt

was -actually signed, but it shows the payment of $5.00 to

him on the 27th, and 1 am asking her if she knows anything
about the payment of the monéy referred to in the receipt,

or whether she made any other entry in regard to the matter

from which she afterwards compiled the receipt. . .. . o




© 0 ~ O ot Bk W DN

N T N T T - B - T S S = N~ L o o e
e W NN O O 0 00 Ut WD O

25

26 | testimony was to the effect Bhe went up there onthe 37th

| that on the 87th day of November, 1911, that the sum of

7273 |

THE COURT® Read the question.

(Last'question read by the reporter.)

THE COURT. Objection sustained.

MR. FREDERICKS . Q ﬁid you make an entry in your card
system in which you kept accounts at about the 27th day of
Novembei of the payment to lMr. Mayer of this $5. referred
to inthe receipt? |

MR. ROGERS. Objected to as not the best evidence,
incompetent, irrelevant and immater ial and not rebuttal.
THE COURT. Objection sustained.

MR« FORD. 1f your Honor is sustaining it oﬁthe ground it
is not rebuttal, we wish to say that this witness kept her
husband's books, that she copied the account in the ordinary
couree of business of the moneys expended by him inthe

per formance of his duty as chief investigator for the
defense inthe McNémara case, ani that she made an entry

upon the system of books kept by her at that time showing

#5.00 was paid by them--by her husband to Mr. Mayer, and
that Mr. Franklin at the time that money was paid directed
ker to make that entry in the book, andshe did make it;
that the books were kept inthe ordinary course of business,
and they aré presumed to be correct.

Now, that evidence we offer‘by way of corroborating

Mayer « Mayer's testimony was rebuttal testimony . His
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1| day of November , and that he there received $5. Now, by '
2 way of- corroborating his testimony this witness is offered ‘
3 | as a corroborative witness, to show that the sum of 8 ‘ i

' to show
4 was paid to Mr. Mayer onthe 27th day of Ngeember, and/that
5 | she had a memorandum made by herself at the time in the
6 | ordinary course of business at that time.
7| THE COURT. Well, nobody in the world has denied it that
8| 1 know of. Seems to me it becomes immaterial and :
9 | cumulative on that theory . i
10 | MR » FORD- 1t is corroborative. It adds-to the weight
11 | ¢f the testimony. They will argue before this jury
12 | that this receipt, not having signed by ¥r. Mayer--
13 | THE COURT. 1 don,t care what they argue or what conclu-
14 | sions they draw. The que stion is whether at this time and
15 | place xthis particular evidence is admissible. 1 do not
16 | think it is. Objection sustained. |
17 | MR * ROGERS . Counsel has made an offer of testimony, and
18 | done in the presence of the witness Bhat he desires fo
19 | prove which, of course, is not well regarded by the Supreme
99 | Cowr t, and is exéepted to, in thquresence of the jury and
91 | the witress.
99 | MR+ FREDERICKS. Q Well, at any rate, vrs. Franklin, the
23 receipt is in your handwriting, all but the eignature, is
o4 | that correct? A 1t is. | ;
o5 | © And you do not remember the time or the occasion when it
og Was given? |
scanned by LALEN
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MR « ROGERS. That has been asked and answered, if your
Honor: please, and is objected to on that ground .
THE COURT. Objedtion sustained.
MR. FREDERICKS * Q Did you make that receipt for the pur-
pose of assisting anybody in testifying or fixing the
date or anything of that kind or was it simply an ordinary
transaction in the course of your bookkeeping?
MR . ROGERS. Objected to as leading and suggestive. Counsel
scems to be getting ready to sustaina document--
THE COURT. Objection sustained onthe ground it is leading
and suggestiveo
MR « FREDERICKS* @ For what pwr pose did you make the
receipt?
MR+ ROGERS+. That is objected to for the same reasons
last given, leading and suggestive, incompetent, irrelevant
and immaterial and not rebuttal and calling for a conclu-
sion or opinion, and hearswz . and no foundation laid.
THE COURT. Objection overruled.
MR * ROGERS. Exception.
A Why, 1 wanted a written instrumwent of his having
received the money .
MR . FﬁEDERlCKS. That is all.
MR+ ROGERS. You can come down .
MR« FREDERICKS. That is all, Mrs . Franklin.

- - - -

MR. ROGERS. 1s %¥r. Mayer hereabouts?
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MR « FREDERICKS * 1 dontt know.

MR . ROGERS. We want to recall him fbr a question.

THE COURT. Just a moment, gentlemen, my;attention is on
gsome other matter. 1 guess we will take the afternoon
recess at this time for 15 minutes.

(Jury admonished.* Recess for 15 minutes.)
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"use it; I do not mean by that that the prosecution can have

277
(After recess,)

THE COURT: Do you rest raptain Tredericks®
MR FREDFRICKS: Yes, your Honor, the Deople rest,
MR ROGTRS: The defendant rests. |
THE COURT: ©Wow, T do not feel that it is an enonomy of
time to call upon counsel to start the argument at this time,
it is now almost four otclock Triday afternoon,znd I am
satisfied from experience and observation,we will save time
by adjourning until Monday, kut in order to be sure that
the case will be submitted to the jury not lzter than next
Friday the court will make. its order limiting the argument
of counsel to two and one half days apie ce, two and one
half days on each side; the prosecution can use their two
and A half days as they see fit, and the defense can use
their two and a half days as they see fit, and either side,v
upon request the day before, can have the session of court

begin at 9 o'clock in the morning, whenever they wnt to

it begin or force the defendant to begin at ¢ otclock,

or vice versa, but, if, for instance, the defendant is going
to address the jury the next day and prefer to begin at

9 otclock they can have the six hour day instezad of the five
hour day, if they want it; T will not force them to it,but
they can have it,either side,

R DARROV: The prosecution should use half their time in

the opening, it would not be fair to make a short opening

BAR
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and save the time for the closing.

MR FORD: We will probably take a day in opening and we
will not leave more than a day and a half in closing,

MR DARROV: They ought to use half their time,

MR FRFDFRICKS: We will not agree to use half our time,but
we will approximate it, that is our intention --

THF COURT: They cannot do that, hut it ought not to be
less than a day, anyway.

VR DARROW : It ought to be substantially half of the time,
hecause all of us have to reply to the opening,and we have
n o chance after the closing argument, znd the closing argu-
ment ought to be shorter, if zhything; that has always been
the rule, as far as T have ever heard. N

MR FREDFRICKS: It is not the rule here,

THRE COURT: It is difficult for the Court to anticipate
that. 0f course, counsel for the prosecution might use a
day of their time in opening, and ﬁight close in an hour,
MR DARROW: well, T know,your Honor,but the argument in
closing ought not to be more than ope half the time,

THF COURT: Of the time allotted.

MR FTRFDFRICKS: That wont do at all,

MR TORD: Sometimes we waive our opening argument,

MR TRFDFRTCKS: This opening argument will be full,counsel

need not he afrzid.

THE COURT: vith that assurrance , I think that is sufficient

it will be a full statement of the prosecution's views and

scanned by L

~N

S LIBRARY



© o0 =N & Ot = W N

[ ST N T\ T N T N T N T O T o S o S e S S S e e S e O O )
Sy Ot A W N O O 00 ]S O W NN = O

7279

conclusions of the case,
¥R DARROV: We reserve the right to call the sttention
of the court to it again,if it is not satisfactory to us.
THE GOURT: Yes, the court will act upon it,if attention
is called to any matter in that line. Anything further,
gentlemen, before court adjourns?
¥R FREDFRICKS: Nothing for the wmeople,
THE NQOURT: Gentlemen of the jury,you have heard the
statements and understand the situation, and I am sure it
is epcouraging to you, after your long stay here,

(Tury again admonished.)
The Court will now adjourn until 1n o'clock next M°nday
mornéng.

(Here the court took zn adjourament until Mondzy,

August 12,th, 1912, at 10 otclock A,M,)
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