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WEDNESDAY, AUGUST 7, 1912; 10 A.M,
Defendant in court with counsel. Jury called; all
present. Case resumed,
THE COURT. You may proceed, Gentlemen'.
MR. APPEL. Your Honor, just a moment; we don't suppose,
of course, your Honor, we will be able to finish this case
by next Monday, and a writ has been issued by one of the
departments of this court in reference to revising the
judgment that your Honor entered here adjudging in ROgeré
guilty of contempt. 1t has been set for next Monday morn-
ing. In view of the fact that we would like to have that
rmatter decided before we close this case, and before we
close the arguments, 1 think 1 would say to your Honor
that we would like to make such arrangements as might be
possible so we can have an opportunity to present that
matter next Nonday before taking up any further matter in
this case--
TEE COURT+ This is only Wednesday.
MR .« APPEL. Mr. Rogers has not even commenced to serve
out the term of imprisonment and was not imprisoned last
night, and, of course, we want to purge him of contempt,
if possible, before we firish this case. 1 simply thought
1 woﬁld speak to your Honor about it this morning, because

it is very necesssary that we should have an opportunity

to present our side of the guestion.
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THE COURT. Well, that is well enough, but no action you
ask to be taken at this par+icular time. When Monday comes
or when adjournment for the week comes, why, there will be
opportunity to take up the matter. 1 don't see any reasdn
why it should interfere with the trial at this time.
MR. APPEL. Under the decisions, Your Honor, 1 looked them
up last night, and under the decisions it seems while an
attorney is uwnder judgment that way, hé is in some way
handicapped, your Honor, so far as the case is concérned.
We want to place ourselves right.
THE COURT. So far as that matter is concerned, the court
is desirous of having this case proceed. 1t is important
it should ptoceed. The question involved is one of a dif¥
ference of opinion between Mr, Rogers and thé Judge of this
court as to extent of “an attorney's right. Now, that can
be determired calmly and properly by some other tribunal
at some other time without interfering with the trial of
this caée, as far as 1 can see there is no objecticn raised
on the part of the court. Under the circumstances existing
Mre Rogers may proceed in the usual way. Let it te under-
stcod, however, that the court is still of the same opiﬁion
as of yesterday and will deem it its duty to enforce that
rule until directed by some higher ctburt that it is

erroneous; maybe. Determine that later. Call your witness
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OSCAR HENRY FREDERICK MAYER,

on the stand for further cross-examination:

MR. ROGERS: @ Where do you live?

VMR« FREDERICES + Objected to upon the ground it has already
been asked and. answered.

THE COURT. 1 am not sure that it has. 1 will resolve the
doubt and let him answer. Do no harm.

A 812 West 17th street.

MR . ROGERS. Q Where does Mre Franklin live? A 800 and
something west 17th street.

Q How near you? A Probably three or four dooré.

Q How long bave you been living so close to Mr Franklin as
you have just indicated? A About 2 months.

Q@ You have seen MNr, Franklin from time to time? A Yes, sl

=}

@ Talked with him from time to time? A Yes, gir

Q And did not talk to him, however, about this matter of
your being up there on the 37th, if at all? A Mr. Frank-
lin asked me a question about the time that involved the
35th, 26th and 27th, in regard to some reports which/tlaad
taken to his house on the night of the 36th, which reports
1 have not seen since 1 gave them to him that night .

Q@ 1 would like to have the question read to the witness.
Please read the question. 1 don't think he quite answered
it.

(Last question read by the reporter.)

A Fe asked me the 37thh-he asked me if 1 had not receiv ¢
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somé money from him on the 37th, and 1 said if he had a
record of it prcbably he could find out from that, and he
told me that he had a record of my receiving some money

on the 37th; 1 believe the sum was $5.00.

Q Houkdid/ggzgussion come up? & He had been continually
asking me to recognize some recports, and I told him 1 could
not unless 1 seen them, and 1 have never seen them since thg
day 1 gave them to him. |

Q@ And how did the matter of your going up to the office

on the 37th, if at all, how did that come up? A How did

it come he wanted me to go there?

@ No, how did it come up that you and Franklin talked over
about your alleged visit to the Higgins Building on the
37th? A 1 don't know, only that he asked me that question,

and that is the only cause 1 could see.

' Q He didn't ask you that question? A we did ask me that

question.

- ‘ if
Q@ He did, and you told him you were? A 1 told him/he
could see from the records 1 could probably recall whether
or not 1 did, and if he had on his records 1 received some
money from him that morning 1 could probably place nysélf
on that morrning.
Q Did you see the record? A 1 have not seen-- Yyes, 1
did see the card, just asalary card.

Q@ When did you see the salary time? A -1t was sometime

in the month of July.

b
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Q Sometime in the month of July. Was it in the first
part of the month or in the latter part of the month?
A Probably in the fore part of the month.

Q‘ Where were you when you and Franklin talked it over?
A Mrs. Franklin showed me this card.

Q Where? A 1In their offices
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@ How did you come to go to their office? A I was
working for them at the time.

Q And she showed you a card and asked you where you were
on the 27th? A BShe asked me, she said, "Didn't you re-
ceive some money on the 27th?" I said, "If it is on that
card I must have", and about that time Iread this news-
paper and seen this littlestory that I related yesterday.

Q Then the matter of the card is what brought back your
recollection to the 27t h? A In & vay, yes sir'.

Q Now, on yesterday, did you not answer as follows:

"If your memory has be'evn refreshed, revived, as it were,
for the 27th, as it were for the 27th of November -- A--It |
has not been refreshed only from what I read in a newspaper.

A I recall since then I had seen the card.

Q@ Now, what has recalled that you saw the card? A Think-
ing over it last night.

Q@ Did you see anybody last night‘ after lea.v.ing the stand,

connected with this case? A Yés sir. A

Q Who? A Mr and Mrs Franklih.

Q How did you come to go to Mr and Mrs Franklin last

nizht? A I met them on tl'%eorstreet, I telephoned to thfam

and asked them if I worked,them fn the 12th or 13th of July,
the question you asked me yesterday and I could not answeTe
0 Where did yousse Mr and ¥rs Franklin? A Corner of

Fourth and Broadway.
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Q@ Did yoﬁ see them anywhere else but Fourth and Broad-
way? A Not'after leaving this court yesterday, other than
this morning.

Q‘ Did you see them this morning? A Other than this morn-
ing I went over on their front lawn and picked up a news-
paper.

Q@ Did you talk with them? A I seen Mrs Franklin stand-
ing in the doorway and I said, "Go0od morning."

@ Did you talk with her? A fes sir, I said "Good morn-
ing", and she answered.

Q@ Is that 211? A She lauched at me; that is all there
ve.s about it.

Q Did you talk with the District Attorney's office or any
members of it or any d etectives last night after leaving
thestand? A I micht with some people; I'mighi have talk—
ed with somebody supposed to be detectiveé.

IR ROSERS: Vhat is that answer? Read it. (Answer read.)
Q I am asking you if you talked with anpbody connected
with.the District Atiornqus office, any detectives or
members of the office, last evening after leaving the stand?
A fes sir, I believe I asked the Disprict Attorney what
time the court would open this morning.

Q Vere you up in the office? A Not in the office, mno
sir. |

Q Tere you up on the eleventh floor? A Yes sir,

Q Did you go ihto the District Attorney's office?
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A Yo sir..
Q Not inside the door? Are you sure? A No sirA.
TEE COURT: That answer is uncertain. You mean you are not
sﬁre; or that you didnot go into the door? A I did
;q'lo't g0 ingo the office anywhere, and probably into the lob-
by .
MR ROGERS: Vhy did you go up to the eleventh floor last
night after leaving the stand? A I did notcare to go out
just then.
Q@ Did you see anybody to talk with up there on the 1lth
floor last hight? A I talked withmy brother, I guess.
Q With whom else? A That isall tahat I recall.
Q What is your brother's business? A He works for a
wholesale gent's furmmishing house.
Q He was here gll day yesterday in the court room,
wesn't he? A Yo sir., FPe was hére part of the day.
Q@ He was here while youwere nn the stand? A Not all the
time, sir,
Q You mean to0 say he is the only one you talked with'up
on the 11th floor last evening after you left the stand?
A That is all I recall talking with, other than I said to
the .District Attorney, or asked him if 10 o'clock was the
time; I believe thatvas the question. ‘
Q@ TWith whom did you talk in the District Attorney's of-
fice before you went on tne stand? |

'R FORD: You mean yesterday or at any time?
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MR ROGERS: At any time. A I vas in the District Attor-
ney's office when MTr Ford and Mr xeetch and the District
Attorney were there, and they asked me if I was in the
Biggins Building on the morning of the 27th, and I said
that "It appears so'.
Q That was after you had talked with Franklin? A That
was after I had talked with Franklin.
Q@ And when was it you talked.with the District Attorney,
after you had talked with Franklin? A I could not give
you theemct date, but Mrs Franklin told me she was at the
District Attorney'!s office while Mr Franklin vas in San
Francisco, and she said that they wanted me there, and
Isaid, "if they want me they would have to get me", and
theyr telephonel to me and I didn't know whether it was com-
pulsory for me to go or not, but I did go, and they served
me with a subpoena ¥hile there,
é Yhen was this, please; that is what I am asking you?
A Sometime within the last twoweeks.
0 VWell, what day més it? A It wvas while Mr Franklin

vas in San Francisdo; I don,t refall the d&ye.

Vnat day of the month? A I donrt recadl the date,

O

Q That day of the week? A Well, I know he vas in San
Trancisco on a Sunday and I believe a Saturday also, it
might have been Saturday, or Friday or Saturday.

0 Tia day was it that Mrs Franklin told you that theyw

vanted you up to the District Attorney's office? A I
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recall if it wes Friday, Saturday or Sunday -- I dontt be-
lieye it was Sunday. It might have been Friday or Satur-
day. I cant!t place it positively.

Q * What day of the month? ‘

MR FORD: The witness has answered tmmt alreadye A If I
can see a calendar probably could tell you.

¥R ROGERS: I will furnish you with a calendar. Vas it

in the month of July? A Last month, yes sir,

é There is a calendar there; if you will be kind enough

to look at it now.

perhaps use. That is August you are looking at. If you
turn it vack -- A This is July right here. It vas on

one of the three days; 1llth, 12th or 13th.
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Q@ Which one of them? A 1 couldn't tell; 1 don,t recall.
Q How is it you cannot tell a thing happening so recently
as that and can remember so far back as the 27th of Novem-
bér? -

MR, FORD. Objected to upon the ground it is argumentative
and a problem in psychology and not cross-examination.

TEE COURT. Objection overruled.

A From what 1 read in the newspaper, from the account

1 had with the tailor, from the numerous questions 1 had
been asked along the lines of these reports that 1 just
spoke about.

MR « ROGERS. @ Who asked you the numerous questicns along
the lire of the reports? A M. Franklin asked me several
times, probably 20 times in the last two months and 1 told
him each time 1 did not recall.

Q@ Now, you told him that you did not recall, each time?

A Yes, sir.

Q@ Now, what was it that caused yousuch refreshment on the
3let time so that you remembered that it was the 37th

when you never did recall for 30 times?

MR « FORD: Objected to on the ground assuming something the
witness has not testified to, that his recolkction to this
transaction was refreshed on the 21st time or any other
time . |

THE COURT' That is what 1 understood him to say. 1s that

your testimony, Mre Mayer?
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A Probably 50 times; 1 don,t recall just exactly 20,
MR. ROGERS. @ frhen after he had asked you 50 times that
you didn't remember , and you said you didn't in two months,
what was it that made the 51st time the charm so you could
remember? A Seeing this card, the date 27th on it.
Q Which Franklin gave you? A No, sir.
Q@ Which Mrs. Franklin showed you? A Showed me.
Q That is what got it. Do you know why it was that they
didn:t show you that card at any one of the previcus 50
times they had talked to you about it? A Yo, sir, 1 do not
know why they did not do it.
Q They tried for 50 times to get you to remember and then
on the 5lst time or thereabouts they showed you a card and
your memory came back? A Yes, sir.
Q s that s0? A Yes, sir .
Q The card was not in. your handwriting? A VYo, sir.
Q 1nwhose handwriting was it? A 1 don’t recall that.
l can't distinguish the handwriting of different people.
1t might have been written by somebody 1 never seen in my
life.
Q So why they didn't show vou that card at any previous
time of the 50 that they tried to get you to remenber
and qid on the 5lst you don't know? A WNo, sir .
Q Well, now, did the card look real old as if the writing

wdre older say than a couple of months, when you saw it?

MR . FORD. Object to the question upon the ground the dod

scanned by LALAHLIBRARY




W 00 =N & Ut = W N =

I S e S S S S S i S S R R
gafﬁﬁfgﬁowwﬂmm.&wmb—to

6823
ment is the best evidence of its contents and appearance,
and it ies within the process of this coﬁrt. .

MR. ROGERS+« He can refresh his recollection from it and
I have a right to interrogate him ooncerning‘its appear-
ance.

THE COURT* 1t is cross-examinaticn.

MR . FORD. No Witness can be examined concerning a document
without showing the document to the witness.

MR« APPEL. They have done it in this record time and time
again e+ This is the best precedent, the record in this
case, and no use ;réading law, |

THE COURT. Answer the question.

A The card looked like as if it might have been a year
old.

MR+ ROGERS., Q Will you be able to tellany difference
between a card that was a year old and one, say, that was
a week old that had been out in the sun a little?

A ﬁardlyy

MR. FORD + Objected to upon the ground it is idle and
speculative and not cross-examination and a hypothetical
question not based on any of the evidence in this case.
TFE COURT., oqverruled.

MR « ROGERS. Q Did you see any other card than just that
one that they showed you on the 51st time to refresh your

recodlection? A No, sir.

Q Just that one? A Juet that one, that is all that 1
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recall.

Q Do you remember any other days that card showed you got
money? A Several other days .

Q@ Well, what other dates did that card show you received
money , and the amounts?

MR * FORD. Objected to upon the ground that the document
itself is the best evidence of its contents, and the rules
as to best evidence is the same on cross-examination as on
direct examination, and the document is vwithin the jJjuris-
diction of this court, and no foundation laid for tre
asking of secondary evidence, and therefore incompetent.
MR+« ROGERS. His recollection of the appearance, and the
refreshment of his recollection is a matter to be interro-
gated upon.

THE COURT, 1 think it is . Objecticn overruled.

A What is the question, plk ase?

(Last question read by tre reporter.)

A 1 dontt recall what other dates, probably in September,
october, somethwere along there, somewhere after July last
year, several times.

MR +» ROGERS. Q Now, mertion me one date and the amrount
that that card showed®~ A 1 couldn:t tell you--

MR . FORDs Just a momente. We ohject to that upon the
ground it is inconmpetent, irrelevant and imnaterial. The

witness has not s tated that he looked at those other

dates specifically, and it is a well known brinciple of
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psychology that attention is the first element of memory.
1f the witness paid no attenticn to any other date
it is a very satisfactory answer anyway. |
TEE COURT. Objection overruled. Answer the question.

A 1 don't recall any other one date.

MR« ROGERS. @ You don't recall any other one date?

A XNo, sir.

Q Did you look at any other date but the 27th onthat
card? A Yes, sir, there were several dates on there.

Q@ But you cannot give one that you remenber? A No, sir.
Q Now, why was it that on yesterday when 1 asked you how
you came to have a recollection, that you didn't mention
the card atrpall, that you mentioned this morning?

MR « FORD. Objected to upon the ground tlat the witness has
alreadyanswered that he talked over the matter and thought
of that during the night.

MR » ROGERS. 1 don,t think it right to étate--

MR, FORD. The witness has already answered the questiong
THE COURT® 1 donst think so either. Objection overruled.
MR+ FORD. Objected to upon the ground the question has
been fully answered, and we have a right to make that
objection.

TEE COURTs That is the legal ground of the objection.
Objeétion overruled .

MR +» ROGERS. € Do you understand me? A 1 do.

Q@ Would you be kimd enough to answer? A 1 dontt know
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vQ Well, now, when 1 was interrogating you yesterday as
to how it came about that your recollection served you so
well as to-the 37th, if it is true, that the thing you rely

on or relied on was the card, why didn't you mention it?

scanned by Lol s LIBRARY




© 00 3 S Ut kW DN

N Y NN NN O s

. ’ 68217
A I ddn't recall it. I was probably excited. |
Q Now, when I asked you vesterday, 6774: "Has your
memory been refreshed recently on the subject of the 27th
of November?" You notice the words, "refreshed recently".
" ‘J‘»' Only by seeing a receipt in a tailor shop for the pay-
ment of money on a suit of clothes which I wore on Sunda.y,'
November 26th."™ = Now, howvas it that you made me that
answer on yesterday, that itvas only by seeing a receipt for
& suit of clothes, “hen, as a matter of fact, you say this
morning, it was a card tmt ¥rs Tranklin showed you?

MR FORD: Objected to upon the ground the question has

been fully answered.

TEE COURT: OVermuled.

A I didn't recall the circumstances. I didn't recall see-
ins the carde I was trying to think out what caused ne

to gzo to the tailor and look at this receipt, and I found
since last night, it was this card that led me to the
tailor shop to look at this. |

Q XNow, are you sure that vwas this morning that you
thougsht of that, or did it come back now to you, that

your visit with Mrs and 1'r Franklin last night, caused you
to remember the card? A No sir, there was nothing =id
concerning thecard iha,t I recall.

0 ¥hen was it that this reviving recolletion as to the
card came back to you, in the night hours, during --

A Sometime after 7 o'clock and this moming at 7 o'clogks
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Q VWere yoﬁ sleeping? A No sir.
Q@  Or waking or - A Resting;
Q -~ orwere you in bed or where?
I'R FREDERICKS: That is objected to on the ground that
bhase of the question has been fully covered.
TEE COURT: Qbjection overruled.
A (No response.)
MR ROGERS: Can you answer me? A To sir;
Q You cannot do it? A 1In regard to when I thought of
it?
Q@ Yo, when you thought that -- A I didanswer.
Q Between the time you left the stand, as to just why
you recollect the matter as being on the 27th and from the
card. A I was thinking seriously of the question you ask-

ed me yesterday as to whether or not I was in ¥r Franklints
office on the 12th ar iBth, and while thinking, this acci-
dently come to mind.
Q Accidently? A %robably accidently, I donrt know the
cause of it; internal cause, probable.

Q What.is tmt?

(Last answer regd.)

Q Internal causes. Y©s sir, you mean by tmt that the
process of your mind worked it out and it came back to
you last night?
IR FORD: Ve object to that on the ground no foundation has

been laid showing that this witness is an expert in psy
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chology, and the question otherwise is incompe tent, irré-
levant and immaterial, and speculative and argumentative.
TEE COURT: (pbjection overruled.

A" Probably some unknown reason; unknown to myself,

caused it.

Q Y€s sir. VWell, now, before this unknown cause had pro-
duced in your mind the recollection of that matter that oc-
curred last night, didnt't you answer this vay yesterday: |
"Now, would you mind telling us how your memory was re=-
vived as to the 27th day of November, as contradistinguished
from the 27th day of October, or the 27th day of December,
Mr wayer? * The answer: "éy reading the papers." 7
A That vwas another cause,

Q Oh. wa, ve have how many c auses for your reco 1leption.
'R FORD: wWe objedt to tmt as a matter of calculatione.
TEE COURT: objection overruled.

A ?robably three or four, I donrt recall how manye.

The card is one, the nevspaper is enother, the tailor is
another, is three. That is all I recall now.

Q That is all you recall nowe Do you think if we gave
you another night to think it over, you might recall some-
thing else? A I might.

MR TORD: I object to tlmt as speculative,

TEE COURT: Objection sustained; you need not answer.

MR ROGERS: I have no doubt that you mve that tailor re-

ceipt? A XNo sir, I have not.
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Q Vhat is tmt? A No, I have not.

Q@  Vhere did yousee the tailor'!s receipt for the black
sult of clothes that you wore on the 27th and again on
yésterd?.y? A Vhere did I see the receipt?

Q Yeés, ‘AL éa.d the receipt once upon a time, probvaily

a month ago; I seen it again over in the books of the tailox
I velieve in there itvas marked the 28th day I paid him.

Q@ Vell, now, thereceipt that yourefreshed your recollec-
tion from, then, is a receipt down in the tailor's office
somewhere? A NO sir; I had my own receipt, and Iwanted
to verify that receipt, and I found there was a difference
of one day, probably because he did not make the entry
until the next @&y.

8] How long ago was it that the tailor's receipt came to
you in your possession as that upon which you founded your
recollection as to tEt date? A About the time I paid
the gentleman.

0 Yhen did you last see that receipt? A The day after
Iseen the card. |

0 The day after you saw the card? A é{es sir,

0 You saw the receipt, the tailor's receipt? A TIvent R
home and looked through a lot of receipts and I found one,
Q Vhen was that, did yousay? A After Iseen thecard in
Franklin's office. |

Q  How lonz ago? A Provably two or three or fourweeks

azo; sometime in the month of July.
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Q@ Sometime in themonth of July. -Couldn't youget any

closer to it than tmt? A I said itvas probably the 12th,
13th or 14th -- 11th, 12th, or 13th, something about that.
Q- Now, wmt became of that receipt? A I don:txecall; I

guess it is still at home; I didn't think it was important

and I didnt't think I would bhe called here,
0 VWhy were you looking for it, then? A I just wanted
to make sure in my own mind.

Q@ Do you suppose that you couldget that receipt for us?

A T would try, yes sir, I could not state positively.
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Q ?ou went down to thertailor's shop, you say, and saw an
entry in his book? A Yes, sir.

Q ©Now, that ertry in the book, is that the same date as the
entry in the reéeipt, is it? A No, sir.-

Q wow does that come about, do you know? A Sometines
people do not make entries in their bocks until the next
day, and the gentleman not being exceedingly intellmctual

or something of that sort, he might not have paid attention
to his bocks at the time.

Q@ But, at any rate, the receipt does not even, by which
you refresh your recollbocticn as to the 237th, is not the
same date as the entry in the books and Franklin asked

you 50 times about it, is that so?

MR+« FORD., We object to that as repetition and having already
been answered s

THE COURT ' Objection sustained.

MR+« ROGERS: Q You say the tailor's book shows it was the
38th? A #es, sir, 1 believe. 1 wouid not swear to that,
1 velieve it is the 38th, to the best of my ability.

Q@ But you know you.afe swear ing you refreshed &unr recollec+
tion as to the date you were up there in the Higgins Building
by a receipt and by going to the tailor's.books. Now,

if the tailor}s books, you cannot be-~dontt know what they
say, ﬁow can you refresh ycur recollection from it now?

A May 1 explain the condition?

Q@ wves, sir. Go on,right at it.
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THE COURT' ves, go ahead .

A 1 went to the tailor shop, his entry in the book was
said the 38th, 1 then looked at the calendar and found, 1
believe the 28th was Tuesday , maybe Wednesday--1 don't
recall-~1 guess it is Tuesday, I then recalled working
three days; 1 might state another incident of &hy 1
recalled the date well.

Q vés « A Because 1 had a cousin in town from San Franciscp
on or about that time.

Q On or about that time? A Yes, sir--and 1 see that was
Tuesday, so 1 knew 1 worked on Monday, Sunday and Saturday
preceding that Sunday, three days in succession, and 1 knew
1 had not worked for him in prohably two or three weeks
prior to that.

R Wa&l, ir. Mayer, what* time was it you went up into the
Higgins Block, assuming for the sake of the question that
you were there at all? '

MR+ FORD. We object to that question as violative of provi-
sions of Section 2066 of the Code of Civil Procedure, in -
that it is offensive to the witness, and consists of harsh
treatment of the witness and unnecessary for the askiﬁg of the
question, he has injected into the question something which
should not be put into a question, assuming such and such

to be fhe f=cts,

THE COURT. Objection sustained.

VR. ROGERS. Q What time were you up to the Higgins Build
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ing, if at all?

MR . FORD. We object to the question onthe ground that

it contains--well, 1 wort bother with it. Withdraw it.
A 1 had an appointment with Mre Tranklin at 8 o'clock and
he was late, it was probably 10 or 15 minutes. after 8,
probably 15, to the best of my recollection. 1 belhave

1 looked onthe clock at the First jational Bank, thinking
that possibly he was out of town or working on some other

thing, that he could not mest me.

MR « ROGERS. Will you be kind enough to read me the answer?

(Last answer read. )

Q Whenwas it that youremenbered looking at the clock at
the First National Bank?

MR+ FREDERICKS+ That is objected to, assuming a fact that
is not in evidence, the witness has not stated positively
that he remewbered that.

THE COURT. Objection overruled.

4 1 just recalled it just pfow, 'recalliq;that I met him
at the corner of Sscdnd and 8pring street at the First
yational Bank is there, 1 believe it isthe First National
Bank, probably the Merchants--First Wational Bank, and 1
recall being anxious that morning tedause 1 wanted to go
down to the beadh Snd 1 didn:t want to hang around any
longer than necessary as 1 was not working that day .

Q Now, you remenber with great distinctness what the cloc

said? A Yo, sir, not with great distinctness. 1l rec
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somewhere in the neighborhood of 8 o!clock, not any later
than 15 minutes after.

& And where was it Mr. Franklin met you? A FPorner of
Second and Spring street, on the‘southeast COTner.:

Q Did you know where his office was? A Whose office?

Q@ Franklin's., A ] certainly did.

Q Well, he did not meet you at his office that morning?
A No, sir. ‘
Q He went up into the Higgins Building and what was it he

did, paid you some money? A I turned over some reports

to him and he gave me some money, 1 believe itwas $5.00, he
said that was all the change he had right then.

Q gn the morning of the 87th? A Yes, sir.

@ When was it you went and paid the tailor? A That same'
day » -
Q@ What time of the day? A Somewhere before 13 orclock,
I am quite sure it was not--

Q Then you didn't go to the beach as intended? A 1 did.
Q  You were anxious to go away to the beach? A Yes, sir.
€ And that was the reason you were afraid he was bteing late
a little past 8oddlock and you were anaious about it?

A vyes, sir. ' |

Q@ And yet you didn,t go to the beach until afternoon, so?
MR » FORD. The witness didn't so testify, he said he paid

the tailer sometime before noon, he fhought.

MR » ROGERS. No, wrat was the answer?
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Objection overruled.

If you want it 1 have it.
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‘

A I would like to have the question, please,

THE COUR': Read it. (Last question read by the reporter.)

A Yeés sir,

MR ROGERS: Well, vhat was your anxiety about his being &

little late vecause youwere in a hurry to zo to the beach,

and looked at the clockfearing that he would be late, if

you didn't go to the bveach until] after noon. & I wasn't

crazy about it, or any thing like that.

Q Vhat is the name of that tailor, please? A Silver-

mzn is his name, Second and Broadwzy.,

Q@ Over on Main street? A DBroadway, next to the
Banier Cafe. |

0 F. A, Silverman? A Probably, I don;t recall his ini-
tials. 7

Q; here is his place of business? A  About one hundred

next to the

something , Broadvweay N Fainier Cafe,

]
Q  Vas Shoebert's testimony read to you before you wept
on theﬁ:and“? A No one ever read any testimony to megq OT
0 -Did they tell you wiet he said --

¥R FORD: Let the witness finish his answers.

¥R ROGERS: ;:ardon me.

A If Imad anything about what Mr Shoever said I read

it in one of the papers that I spoke 4o you about yester-
day.

0 Well, vas your memory attracted or your recollection

refreshed by any reference to any testimony when you werf
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being talked to before you went on the stand by Franklin or
Mrs Franklin or anything whatever? A I donrt understand

yvour cuestion.

Q -

I will change ite  Then, was what Shoever said to

Franklin or Franklin said to Shoeber told you or read to.

Q Yourecalled that? A Y€s sir.

Q@ With distinctness? A Yes sir.

@ You recalled the words? A No sir, I =mas not positive
in the words yesterday in my testimony. I said "something
like that."

Q@ But you had read in some newspaper, at least, vhat
Shoebér testified to? A I believe his testimony was

about the seme as mine; probably these words or those words,
I dontt recall, and he said positively. I donrt recall

just exactly what words he used.

0 How do you know his testimony was the same as yours?

U

A I don't know.

Q You just said it was protably just like yours?

A Probably it vas. ‘
Q Welly did you intend it should be so? A No sir,

Well, how did you come to make that remerk just this

D

moment; that his testimony was like yours if you vere not
looking it over for the purpose of making yours conform

to it?

¥R FREDF©ICKS: That is objected to as speculative. call
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the courtfs attention to the witnews' answer that he read
the testimony or the purported testimony of Shoeber in the
newspaper.and never had read it anyvhere elsé.

THE COURT: I think it is speculative. Objection sus-
tained,

MR APPEL: TNo, your Honor, we insist, your Honor -- just a
moment , your Honor, if a witness should came over on the
stand -~ I don;t sy this case -~ I don?t wish to say
anything in the presence of the witnes that may ve consider-
ed offensive, but if a2 witness comes on the stand and
remembers a conversation that occurred over a year 2c0 =- ‘
THE CODHI: férhaps I didnst catch the force of the question
Let me have ite. {Last question read by the reporter.)

ves, it is a little different question from what I thought.
Answer the question.

A Because of the circumstances surrounding it, I believe
that I answered that westion by =ying tmmt that card
referred to the day and the time, referred to this par-
ticuiar case, and this man that vas involved in this case,
or there vas something of tiat sort, and I acgidently

read it in the newspaper, as I said yesterday. I didn't

vay any particuler attention to this case,Aonly‘verY, very
lately, and then my reading on the subject vas very, vez:y

little. Probably I haven't read eight or ten newspapers,

MR ROGERS: But you said a moment sgo that this tesiimony'

was like yours, Fou believed? A I said prohably, yes
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Q@ Prohably was like yours. Now, if you didn't know am
were not looking over his t estimony for the purpose of
carrying it in your mihd, how came you to make that
statement ?

¥R FORD: Objected to as argumentative; not cross-examina-—
tion, and incompetent, irrel evant and immierial, and call-
ing for a conclusion of the witness on a question of psy-

chdlogy.
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_THE COURT+ 1 donyt think it calls for a conclusion but

an explanation . Objection overruled.

A 1 don't know of any particular reason; 1 had no object
in view in’reading it other than it recalled things that
occurred at that time, that is all. 1In the first place

1 didn't think it was possible to put me up here on the
stand?

Q@ Why not? A 1 am not a lawyer, 1 don't know--

MR+ FORD+ Object to that as incompetent, irrelevant and
in@?terfal what the witness thought about the possibility,gr
theA;%:sibility of his being on the stand.

THE COURT' Objection sustained.

MR « ROGERS. & Who took you up in the elevator, do you know,
regular elevator man? A Maybe he was and maybe;he was not,
1l couldnrtt say positively. ’

Q Describe him? A What is it?

Q@ Did he wear a uniform? .A VNo, sir .

R Didn't wear a uniform?

MR « TREDERICKS* 1 presume counsel refers to the day down

in the Higgins building on the 27th?

MR « ROGERS. Certainly.

A 1 don,t recall who took me up in the elevator. Probably
one of the regular elevator men.

Q Anybody go up with you? A 1 dontt recall, maybe sore -
body .«

Q@ Tranklin go upwith you? A Yes, sir.
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Q Took you into a room up there? A ?es,,sir, wa walked
along together and 1 went in with him. He didn't take me
in.

Q" How was the room furnished? A 1 believe there was a
green carpet on the floor and one large table in the center
and a big safe in the north wall.

Q@ Big safe on the north wall? A 1 believe, yes, sir.

Q Which side of the hall was the room? A 1t is on the
left haﬁd side coming down the hall.

Q@ That would be on the west side of the hall, the side
towards Spring street? A 1 wouldn't answer that positively,
unless 1 seen a diagram of the hall, 1 couldn!t.

Q@ Well ,don,t you remember the room well enough to say
which side of the hall it was on, whether the Main street
gide or the Spring street'side of the hall? A When you
come out of the elevator 1 believe you walk north, is that
right?

Q Yes. A And then 1 believe you walk west.

Q Yes. A Then south.

Q Yes.

EA And then east and then enter the room.

Q Now, which is the ro&ém, on the east hall--on the south
hall, on the west hall? A Well, if the hall runs west

or ruﬁs sough, it would be on the east side.

Q on the east side of the hall. FHow many times had you

been up there befere this? A 1 don,%t recall how many
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but several times;numérous times .
Q Numerous times you have been up there? A Yes, sir.
Q Been in that same room before, had you? A Yes, sir.
Q° So your description was not the result of a memory of
that morning but the result of having been there numerous
times as yousay? A Well, 1 was there the night of the
35th, talking with Mr, Ruseell?
Q Do you know W A Kelly that used to be sargeant of
police? A ¥es, sir .
Q Dpid you ever work for him? A No, sir.
Q Bver work for the police department? A No, sir.
Q Are you sure you have never been employed by the Los
Angeles police department as what they call a secret man?
A Positive, unless it was unknown %o myself.
Q Or Kelly? A 1 never worked for Kelly.
Q@ or any of the police officers or sargeants, that is,
1 don,%t use theword offensively, 1 don't mean offense,
you know what 1 mean, stool pigeon, that is, secret man?
A YNo, sir, at no time.
MR + ROGERS+ f®@hat is all. '
THE COURT. We will take a recess for 5 minutes. (Jury
admonished. Becess for 5 minutes.)
(AFTER RECESS.)
THE'CbURT; You may proceed.

REDIRECT EXAMINAT I0N.

MR+ FREDERICKS « 1 think , was examining t:is witness in |
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chief. Q@ Mre. Mayer, during the recess 1 shoved you a

and 1 wish to show it to you now on the witness stand.
(Document examined by counsel. )

Q@ I now wish to show it to you, Mr» Mayer, and ask you if
that is your signature at the bottom of it? A 1t is my

s ignature.

Q Now, when you were paid up there that morning by M
Franklin, when he paid you $5,00, do you know whether of not
he took a receipt from you at that time?

MR * APPEL. Wait a moment, we object to that. on the ground
that it is incompetent, irrelevant and irmaterial and not
r edirect, not rebuttal.

THE COURT. My attention was attracted a moment by reading
a note passed up by the bailiff. Réad the questione

(The last question read.)

MR . APPEL. Your Honor will see it is not material, the
witness not having claimed that he refreshed his memory as
to the date by any such receipt as this; he has given
everything elss that he remembered, ycur Honor, but not
this paper; he stated, your Honor, that he refreshed his
memory from a newspaper, he refreshed his memory from the
receipt taken from the tailor and by the books of the tailor
and e%erything else.

MR« FREDFRICKS. We do not claim that he has refreshed his

merory or that he ever saw it.

sconned By Lal S LIBRA
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MR . APTEL. xhat would not make any difference.

¥R. FREDERICKS® 1t is not for the purpose of refreshing
his memory.

MR « APPEL. Well, it is not--

MR» WORD When you have finished your argument, wewant to
address the court., |

MR . APPEL. 1t is notmaterial for any purpose at all.

MR+« FORD' WHave you finished, Mr. Appel?

MR .« APPEL. ves, sir.

MR+ FORD. Now, if the court please, this witness testified
to the transaction inthiefy on cross-examination they went
into extrinsit matters for the purpose of fixing the date,
and attacking the date, and have gone into those extransic
matters and other papers and documents for the purpose of
fixing the date. We have procured a document which we
are now exhibiting to the witness of the subject matters
brought out on cross-examination, and it is properly
rebuttal.

MR . APPEL. Now, then, let us see if that statement is
true, a general statement does not prove itself. Did we
bring out anything concerning this receipt?

MR+ FORD. FNo, sir. v

MR+ APPEL. Then that is one portion of his statement shown

not to be correct.
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Kow, the witness referred, himself, and refreshed his mem-
ory from certain documehts, eand he has named them; now, they
want to help him out by bringing some other documents and
saying to him, "Now, here is something that might help
you, my friend, iﬁ is true you are a little shaky on your
cross-examination"; if such be the effect of the cross-
examination -- "Now, we vant to prop you up; let us build
you up, thestructure that you have built up, is tottering
dovn", and so and so, "Now, we are going to put some

posts around here and prop you up", and that is theat- '
tempt made by showing the witness this paper, not r edirect,
THE COURT: On cross-examination yOu brought out the pay-
ment the first time itvas referred to; I think that opens
the door to it. Objection overruléd.

MR APPEL: Well, now, ve take an exception. Now, your
Honor, I wish that receipt would be handled properly, that
is, we would like to have it in the same condition that

the paper vas in when it -as brought here and shovm to USe
We have & reason for that, and we would not like to have
it folded up orcreased or handled too much. ; dont't want
tostate why; what our opinion is of the paper.

THE COURT: All right, ¥r Clerk --

MR FREDERICKS: I wish to introduce it, and if the court
will lie on the table there; I have already folded it.

MR Ai)-PEL: I know, but you see the care with which e

handled it, I suppose you anticipate what we mean by it i
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MR FREDERICKS: ;{es.
THE COUNT: The court will see that the document is preserv-
ed in ‘che‘order and condition =-
MR KEETCE: I have folded it and had it in my own pocket.
MR APPHL: Pave you got that, Mr Reporter, that he folded
it and had it in his own pocket? 7
THE Iﬁ?,PORTER: I have, }¥r Appel. -
MR FORD: I think the thing to do to keep the ink on the
paper in its present condition to show the age of it.
THE COURT: I have your idea, MT Appel, and it will be ob-
served. |
MR APPFL: Ve have an admission that counsel folded it and
had it in his pocket.
MR KEETCH: :{es, and I had it a few minutes ago.
MR FREDERICKS: We want counsel to knoweverything we know
about ite
TEE COUR: What do you want? »
MR FREDERICKS: There is a question and an objection pend-
ing. .
TEE COURT: Objection overruled. Read the question.

(Last question read.) _
A pe did not tzke z receipt from me at that time,
Q The document which I have just shown you and which
yvou have, amd upon vhich you have identified -- referring

to tee document which I have shovn you and upon vhich you

identified your signature, I will ask you if you saw thaf

sconned by LAl ERLIBRARY




© 00 9 & Ut k= W DN

DN DN DN N NN e e e e ed e el el
Sy Ot = WD H O O 0 Ut s WD HS

5848

or I will ask you if you ever -- I asked you if that was
your signature, and I am asking you now if you made that
receipt or gave tiat receipt to anybody, and if so, uhenf
MR APPHL: Ve obj ect to tlmt as incompetent, irrelevant and
immaterial, hearsay; not rebuttal; not redirect.

‘

TEE COURT: obj ection overruled,

- MR APFEL: Ve excepte

A My signature is on tmt receipt. As to the date df it,

I couldn't swear, other than I am not in the habit of

putting my =--

MR APPHL: I object to his habits.

¥R FREDERICKS: I will ask you another question in regard
to that. |

MR TORD: I think the witness' answer ought to be finished,
eand if it is immaterial, let the court strike it out,

MR APPEL: ©No, your Honor, hevas asked whether he gave it
to anyone, and MT Tredericks' question was perfectly

ihif. '

THE COURT: Ee canno£1£stify to his habit. What was done--
R FREDERICKS: I am going now to ask him about his

habitse.

THE COURT: All right, if it is in response to a proper
questiono

MR FORD: The answer alone, without an éxp&ation widl give

a felse impression and is not a full answer to the question,

znd the witness says --
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TEF COUF{[‘: Well, perhaps tmt is true; let us see. -
¥R FORD: The vitness says he is not positive, exdept for
certain reasons why, if he is not allowed to give, wvill
appear to the jury,Aand the instrument was not signed

on that date at z11.

TEE COURT: The reasons can be brought out ty questions
and answers, and it will then appear.

H?,APPEL:‘ No, he said that vas his signature.

THE COURT: What is the question?

MR FREDERICKS: I have not made it yet, your Honor. I =m
trying to remember how much of that answer is there.

TR AFPEL: He:is about to put another @estion.

MR EREDERICKS: rr yayer, state whether or not, if you had
& custon, or state whether or nttt it was your custom to
aive receipts to Mr Franklin or his agency for all money
paid to you?

¥R APPFL: Ve object to timt on the ground it is not re-
buttal, it is nét redirect; it is not ¢ ross-examination of
anything brought out on cross-examination, not redirect

to anything brought out by the defense and it is incom=

petent, irrelevant and immaterial; that no fact can be

proved in any case against the defendant, or controvert

any part of his case by any custom or habits, and it does
not tend toestablish any facts or particular fact sought
by the interrogator, leading and suggestive, and otherwise
and for a great many other reasons, absolutely incompe- :

tent.
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THECOURI: Objection sustazined.
MR FREDERICKS: Well, Mr rayer, was the material in the
receipt, in the paper above your signature there when you

signed it?
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MR. APPEL. We object to that on ghe ground it is in-
competent, irrelevant and immaterial, not rebuttal, not
redirect, and upon the further ground that the withess has
been interrogated now concerning the document not in
e vidence .
MR. FREDERICKS* 1t is in order that 1 may introduce it
in evidence.
THE COURT. Objection overruled.
MR+ APPEL. "We except.
A 1 never signed a blank receipt in my life at any time
no where.
MR. APPEL. 1 move to strike that out on the ground that
it is not responsive to the question.
MR. FREDER1CKS- Well, 1 think it is answeredd
VR.. APPEL+ That is in violation of the ruling of the cour t,
that his custom and habits are not proper.
MR. FREDERICKS * 1 think it is an answer.
THE COURT. Strike it out.
MR+ FREDERICKS. All right. Q Now, state whether or
not the material written there was written there when you
s igned it? A 1t was.
MR . FREDE@ICKS. We now of fer it in evidence, if the cowt
please, as People's Exhibit 51-
MR. APPEL. We object upon the ground that it is not

rebuttal, not recross of anything brought out by the defense

not redirect, it is incompetent, irrelevant and irmateria
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for any purpose whatsoever, that it is hearsay. Doesn't
ttnd to establish any fact in the case. |

THE COURT® Objection overruled.

MR. APPEL. We take an exception.

THE COURT. Iake this document, ‘i, Clerk--you want it
further?

MR . FREDERICKS * 1 was just going to read it to the jury.
THE COURT. 1 was about to say put it in an envelope withouty
folding it. | |

MR . FREDERICKS . (Reading) "Los Angeles, Cal., November
37th, 1911, Received of B. Y. Franklin $5.00, Jury List,"
the usual figures and so forth. Signed "0 K ,F.Mayer ."

MR « APPELs Now, your Honor, 1 want the jury to examine

that receipt at this time.

THE COURT. All right, pass it over to them.

MR. APPEL 1 want them to examine the condition of the
writing.

THE COURT. fTake your time in examining the document,
gentlemen.

MR+« FREDERICKS. Shall 1 go on and interrogate the witness?
THE COURT. No, let the jurors examine the d cument.

MR « FREDERICKS + & Did you ever see that receipt from the
tine you made it until 1 showed it to you here? A No, sir.
MR ., AfPEL. Wait a momert. We object upon the ground it is

incompetent, irrelevant and innaterial and not cross-

€ xamination of anything brought out by the defensei, not |

L L EBRAR
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redirect and not rebuttal.

THE COURT ' Objection overruled.

MR « FREDERICKS * We except.

Mf , FREDERICKS+ The Witness answered "No, sir," 1 suppose
it will stand. |

TEE COURT. Yes .

MR+ FREDERICKS «+ Q What were you paid--you say you were
paid $5.00 that morning; what was that in payment for?

MR . APPEL. Wait a moment--we object to that as immaterial
and not redirect and not rebuttal . Your Honor will rememben
that 1 objected to his business and what he did dovog that
day or not. They went into it over our ebjections and we
cross-examined him on that.

THE COURT*® Objection overruled.

MR, APPEL. We excepte.

A What was it for?

MR » FREDERICES. Q ¥es. A opart of salary, 1 believe.

Q TFor what? A TFor some of thework that 1 done on the three
days.

Q@ ¥For whom? A TFor Mr. Franklin.

MR. APPEL. We object to that as not redirect. He already
went inte that on that subject on direct examination and
we cross-examined him very lightly upon that.

THE CbURT. Objection overruled.

MR « APPEL.s We except.

MR« FREDFRICKS. @Q What kind of work do you refer to?
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MR . APPEL. fThat is objectedto, that it is not rebuttal,

it is part of their main case; is not redirect, and in-
competent, irrelevant and immaterial.

THE COURT  Overruled.

MR ., APPEL. We excepts

A 1 was directed to--

MR. APPEL. Now, he is going on to say what sonre body

told him, your FHonor.

THE COURT®' Th e question calls for a statement. Read the
question .

(1,ast question read by the reporter.)

A Calling up jurors, telling them that they were drawn

on the McNamara case.

MR . APPEL. Now, yow Honor will see that was a matter they
went into on their case in chief.

MR« FREDERICKS+ That doesn't bar us from going into it
again if it becomes pertinent, on rebuttal.

MR * APPEL. wow is it rebuttal?

MR. FREDERICKS. My opinion of it is--

MR. APPEL. 1 don't hope to get a reversal of your Honor's
opinione 1 am just simply doing it in order that thés
record may not be silent, and that we didn't meet the point.
1 am making the record here, your Honor, that is the only
reasoﬁ 1 mentioned it to him, 1 want to keep on making it
appear on the record here from time to time and to keep in

view of the record that we consider it a grevious error, |
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we just keep it up tq make a recofd. 1 don't expect
any reversal of your Honor's ruling.

THE COURT* There is nothing before the court.

MR. FREDERICKS. Q Did you give a receipt to Mr Franklin
for éach sum paid you by him or his agency for work done
in the McNamara case?

MR.. APPEL. Wait a minute. We object to that as immaterial
and not the best evidence. 1t is asking the witness
concerning documents not presented to him, énd it is not
rebuttal, it is collateral to any issue in this case and
not rebuttal nor recross upon anything brought out upon
cross-examination of the witness.

THE COWRT. Objection sustained.

MR+ FORD: 1f the court please, the witness was asked as
to ﬁhe existence of documents>but not as to their contents.
The documents must be produced before he is examined

as to the contents.

MR+ FRECERICKS . Now, you were asked something on cross-
examination--you were asked on cross-examination did you
ever work for a man by»the name of Kelly, 1 don't know
just}what/:?Znificance of the question is and 1 don't know
who yelly is. Did you ever work with Kelly? A Work with
him? |

Q 385, A Ve were associated together in business.

MR, FREDERICKS. That is all.
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RECROSS-EXAMINATION.
MR . APPEL. Just a moment. Q What Exhibit is that, Mr
Clerk?
THE CLERK. 5.
MR « APPEL. Q When you were up there in the District
Attorney's office and while you were waiting for ir. McLaren,
and ¥r. Franklin came in and talked to you about the date
of the 37th day of November, did you then tell him th#t
you remembered having been up there with him in the Higgins

Builling on the 37th day of November, or did he then say

to you that he had a receipt from you that would refresh

your memory? A WHe said nothing about having a receipt.

Q But he told you you were there with him? A TNo, sir, he
did not.

Q Nothing was said there in the District Attorney's of fice
by Mr, Franklin and yourself that refreshed your memory
immediately ?

MR« FORD" There is no testimony that he met Mr. Franklin in
the District Attorney's office.

THE COURT. There is no objection.

MR . APPEL-v 1 object to his stating it to him anything

that was said .
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MR FREDERICKS: If the witness will tell everything that vas

said and‘done trere --
MR APPHL: XNo, no, your Honor; that is not tkhe way to practt
lewe.
¥R FREDERICKS: We think it isn't --
MR APPHL: Your Honor, it isn't fair to tell the witness
what was ~said and done. I am asking him the question
whether such a thing vas done.
TEE COURT: I think you are richt on thate You ought not
to be interfered with in the cross-examination, except when
an objection is mede, and there vas no objection made;
¥R FREDERICKS: I am objecting to it --
MR.AI?EL:’ I am only cross-cxemining on this receipt;
TEE COUTT: " All right; Answer the questione
MR FREDERICKS: Ve object to the question on the ground
that the field has been fully covered by cross-examina-
tion of this witness, and it is not recross-examination.
THE COUR': ~Read that question.

(Last question read by the reporter.)
MR APPEL: I put in there, in order to make it clear,
nothing was sid or done.
¥R FREDERICKS: OQur objection is it is not aecross-
examination, but if there is any doubt in anybody's mind as
to jusf what did occur there, we are willing to forego the
rulé, if the witness is peamitted to say what happened

theré.
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MR APPEL: I don'-t care vhat he says. It makes no dif-
ference to me what he does. I am within my rights on cross-
examination,

TI»HZ.-_COU’R!I‘.: The court has already susteined your objection.
MR APPYL: I don't ask his opinion.

MR TFREDERICKS: I have not volunteered my opinionl. I main-
tain I have a right to make an objection, and I have made
my objection, and I have said I will not stand on my rights
if thus and so is the case. wur Appel says thus and so is
not the case, therefore, I stand on my objection.

MR APPEL: T didn't sy that. I said it is improper, your
Honor, for the prosecution to put up a proposition to the de;
fense to make them a proposition in the presence of the jury
here, that if they object the jury may set an impression
against us, if we reject it, That is, they should not call
upon us. It is like interrogating the defendant against
his will. That is the only reason I spoke of that. Now,
you see the ppiht.

IR FRETDERICKS: 1 sec.

IR APPEL: Now, there is no objection to your making an ob-
jection o?:her than thate.

TEE COﬁPﬁ‘: The witness must have z clear field to answer
your aquestion.

¥R APIER: pe will, if they let him. A I don:t und er-
stand the question,inasmuch as they asked him --

Q Let me make it piain.
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IR FORD: Let the witness explain his answer.

TEE COURT: COounsel will make it plain, if he doesn;t
understand, he has a right to make it plain.

MR APPFL: You remember youwere up in the District At-
ton-leyts office sometime &ago before you testified here,

you weré up there waiting for Mr McLaren and Mr Franklin
came in and you and he discussed the date of the 27th day of
November. I ask . you tlmt preliminarily, only. A Yes

sir.

Q0 PBesays that is a fact, I don,t care what the evidence
ise I am asking for a fact.

R FREDERICKS: 1Ifay I just make this objection]y you and he
t here being present Mr Franklin, Mr wclaren, and I don:t
remember whether anybody else was pr esent, the "he" doesn't
necessarily refer to the same person's mind in the answer
as it might in the questione.

R APPEL: I will make it very plain. You remember be-
fore youtestified in thié case sometime agd youwére up in
the District Attorneyts office waiting for Mr mclaren,

and while veiting for ¥r IlfcLaren , Mr Franklin came in and
you and MI‘vFranklin referred to z discussion or question

of y;ou-r memory a2s to where you were on the morning of the
27th day of November, 1911, A Could I say at no time did
I wait for }r Iclaren.

Q You never did? A At no time did I wait for him.

v

Q@ Did you and Mr TFranklin discuss that, then? A Disc
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. ' re-
He probably asked me two or three questions if I Wasﬂcalled

¥R FORD: 'Let the witness finish his answer.

THE‘ COURT: ©Have you finished it? A I have not, no.
THE CQURT: Go aheads A  He asked me two or three ques-
tions. pe asked me if I recalled the dy exactly, and I |
said‘yes‘, end I believed that tmat vas all that vas said,
MR APPEL: Very well, now, you recalled it immediately,
didn't you? A Certainly.

Q@ Yourecalled that you and he had been up there in the
Higgins Building on the morning of the 27th? A ;{es sir.
Q 1id he then tell you that he had this receipt to which
your attention has been now attracted?

1R FREDERICKS: people's erhibit 51

Q éeople's erhibit 51, which showed that he had given
you J35 at that time; o:.d he then td 1l you anything about
it? A ve did not.

Q Did you then remember the transaction out of vhich this
receipt grew? A I remembered having seen a duplicate of
that on their cards, which I expleined this mornings

Q Oh, yes; & duplicate of this on their cards. A j.‘hej:r
books,. vhat they call their books, private card systeme

Q I thought I understood you to say that on t»he morhing

of the 27th, when they gave you this %5 up t here in the

Higgins Building in the room on the east side of the hal

that you did not give him this receipt? A That is cor-

scanned by LALasLIBRARY



©w 0 3 O Ot ™ W DD =

(v N T - N T T N T S L S S o S T S O T e e
c[\%muxoomr—*ocooo-qmm»hwmr—to

recte

Q Now, there he gave you $5, and you di dnot give him
this 85 receipt? A I did not.

Q@ So this receipt does not recorégthat is, was not made to
your knowledge, right then and there when the fact of the
vayment occurred, aw far as you rememberé A I positively
know I did not sign tint receipt in the piggins Building.
Q@ Now, when did you sign it? A I do not recall when I
signed ite Maybe it was sometime netween the time I left
the Higgins Building before I went to the beach.

Q  Well, where did you sign it? A It is 2Ts Framklin's
handwriting --

Q XNo, no*; vhere did you sign it; that is all I am ask-
ing you; I didn't ask you about anybody's handwriting.

'R FORD: The‘witness has a right to explain his answers.
MR APPEL: No, I donrtvant his conclusions, I want his
answer. Vhe re di dyou éign it?

MR FOMD: And the witness recognizes the handwriting, and
that refreshes his recollection, and he has a right to
incorporate it in his answer, and we object to his being
interrupted.

THE COURT: Let him answer where he signed it,

MR APPEL: I object to his givi ng any reasons before he
answeré the question; let us take your Honorts ruling on
that.

THE COURT: Counsel is entitled to an answer to the gues
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tipn, and if he has an explanation, he is entitled to make
ite

MR TORD: May I be heard just a moment‘.

TEE COUR': I donrt think it is neessary, it is a plain

simple question hefore the court

, and the vwithess ought to

answer if he can, ahd if he cannot -- A TRoom 531-A,
Chamber of COmmerce, |

MR APPEL: Whén did you sign it? A According to the
date, November 27th.

i) Well, do you know timt you signed it on tmat day, do
you know, not your conclusions? A I do.

Q What time of the day was it ~hen you signed it?
Sometime in t he forenoon.

What time vas it? A I donst knowe

Now, you got this $5 up in the pgiggins Building?

Yes sirx,

O P o o P

There did you go from the pisgins Building, where did
you go from there? A Xccording to the receipt I must
have --

MR APPEL: I objet to his saying, "according to the re-
ceipt',

THE COURT: Don't tell according to the receipt. If you
remember, tell it.

MR TREDERICKS: Your Honor, the witness' whole answers

are based on that receipt, and he is drawing now conclu-

sions from what that receipt shows, he is not=ying he
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remembers it at all.
MR APPEL: ®e has no right to do that.
THE COUW': 1f he remembers let him tell it, and if he does

not, let him say so.

?
VR FREDERICKS: He is not sayinzg he remembers it'.

MR APPEL: He has no right todraw conclusions, because
your Eonor, that is.the very reason Ivas objecting to

the introduction of the receipte.

THE COURT: I am perfectly clear; the question asked him
if he remembers.

MR FREDERICKS: ©No, "If he remembers" is not in the ques-
tion.

MR FORD: And the witness has a right to testify to a mat-
t er concerning which he has not an independent recollec-
tion vhatever, and he has a right to refer to a memorandum
and testify to a fact, even though the independe;nt recol-
lection of it may have been entirely obliterated. |
THE COURT: That p'roposition ié eliminated now, the court
understood the question to bhe, "Where did you go, if you
remember. "

MR APPHEL: That is it.

THE COURT: I umierstand, vhether or not that is the
mestion, timt is admitted as the question, "Where did
you go, if you remember."

MR APPEL: I am not askiny about the receipt at all.

TEE COURT: The question is, "vWhere did you go if you
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1| remember.
2 | MR TORD: Assuniny that it be that vay, a witness has a right
3| to testify, and he has a right io testify to that, even
4 though he has no independent recollection of it, by
5| memoranda made by himself.
6 | THE COURT: TLet us see if he has a recollection first.
71 1R FORD: Counsel have a right to go into that, and if the
8 | vitness cannot answer by independent recoll#ction, he has \
9| a right to refresh his memory, and he says, "Acoording to E
10 | timt receipt", which is signed by him, and the only thing |
11 "upon which I rely “, I must have gone to Mrs Franklin's
12| office, and did go to MTs Franklinis office, and I have
13 | no independent recollection--"
14 | TEE COURT: Ve may reach that.
15| 1R APPHL: wpe can do it just as MT Ford wants him to do,
16 | I have no doubt about. that.
17| THE COUR': Answer the quéstion.
18 | ur Ai’PEL: Wevertheless, I take an exception to the con-
19 stant, and to the present instruction, under the guise .
20 | of arguing an objection, or the reasons for an obj ection,
21 and the constant instruction to the witness of how he ma:}
22 answer my questions. I assign it as absolutely error,
23 | and while the damege has already been dong, I let the re-
24 | cora spéak; it may be needed in the future.
25| 1R FORD: 1If the court pl «.se, I have Leen charged here
26 | with doing something I had absolutely no intention of do-
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ing, and your Honor will recall that the witness has
started to answer "according to that memorandum I must
have--" had gone that far, and I simply completed what
v&s undoubtedly in his mind,
TEE COURT: wr Ford, the matter is fully hefove the court,
and certainly counsel has a right to make his a ssignments
of error, in order that they way %he, as he statés, used'
in the future, and the court will not interfere with it.
MR FORD: I am notrequired by law to sit silent under any
such accusations, and I have a rTight to explain my motiveés
at any timee.
THE COURT: This court is not requiring you to.
A  Vas the question, "Do I remember when I went?"
IR FREDCRICKS: 71et the question be read, if I may make
the suggestion.

(Question read as follows: "Where didyou go, if you
remember?") |
A At what time of the day, may I ask?
R APPEL: From the office of the attorneys for the de-

fense, in the Higgins Building, on the morning of the 27th.,

day of November, 1911, vhere did you go to from therg, 1f
you remember? A . I do notrecall vhere I went to, all
the places, I may have gone to 25.

Q Do &ou remempef going tothe failor shop? A I be-
lieve I went there sometime vefore noone.

Q Before noon? A EBefoe I left for the beach.
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8 Now, let me see; vwhat time of the forenoon were you
in the tailor shop, if you remember? A I don:t remember;
sometime hefore 12 orclock.
Q@ What other place do you rememver heing at vefore 12
o'clock? A I was probably in the Valdorf before 12.
Q In the what? A The Waldorf Cafe.
Q The Valdorf Cafe? A Yes.
Q How many times? A Maybe once or twice;
Q What time of the mornins was it when you were in there?
A I couldn't state positively; sometime before noon; af-
ter leaving the Higgins Fuilding.
Q@ What other vlace did you go to on tlmt morning? A That
is all the place I recall.

And what did you do after 129 A Went dowvm to the

beache.

Q@ Vent to the beach? A Yes sir,

Q@ To what beach? A Vehice and OCean Park.

Q B8ir? A Venice, Ocean Park.

é Venice and Ocean Park? A Dowm tmt waye

Q In the afternoon of the 27th? A Afternoon of the

27the

é Sir? A The afternoon of the 27th.

é Yhat particular place in Venice didyou go to?

A I don't know; I guess I just walked up and down QOcean
way? if that is the name of the street. I don't know.

Q@ And how long did you valk up and dowm Ocean Vay, down
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there? A Oh, probably 6 or 7 hours, all the rest of the
day, I velieve. |
Q ¥alked up and down gcean Vay at Venice? A Venice or
OCean Park, I don't know just where =--

Q@ How? Ai Venice or OCean éark; I donrt khow just where
they a re divided. .

Q That is in either place or both places, that is what
you mean? A Yes,
Q I wvent to ve I’airt'o you? A vYes,

& You went after lunch. A Did I go down to the beadh
a.:f“ter lunch?

Q Yeés, A 7Yes,

Q@ DO you know “here you had your lunch? ‘ A No. Provanly

I did not eat it; after lunch time I left,

Q You had lunch, but probably you didnot eat it? '

A No; I didn't say that, Is=mid I went dovm after lunch.

Q You mean to say you didn't have, after lunch-hour, you
mean =-- ’

MR ¥OXD: 16t thelwitness finish the answer., . |

YR APFEL: I am not zoing to press it any further. He
means after the lunch hour.

¥R FORD: 1€t the witness finish his answer.

THE COURT: PFave you an unfinished answer? A I vant to

sy Ivent down to the beach after the lunklhour; whether

or not I took lunch up here, I cannot recall.

¥R APPEL: Youvent down to the beach. Did you have :anyth
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to eat dowvn to the beach? A TXo six:.
Q@ You walked up and dovm the beach for 6 or 7 hourse
Anybody with you? A No sire.
Q@ All alone? A fes sir.
@ Walked up and down 6 or 7 hours, all alone there?
A Oh, I didn't ¥lk all the time; I sat down sometimem
Q Buj: all alone? A Yes; probably - mafybe I met somebodj
I knews.
Q Did you have an engagement down there that morning?
A No sir. |
Q Had no particular business, in a general way? A I
believe there were a couple of supposed prize-fighters
training dovn % here at the time,
Q@ And you wanted to go and see them? A S{es.
Q@ And you walked up and down the beach there for 6 or 7
hours, and sat dowvn sometimes? '
MR FREDERICKS: Ve objedt'to that as al i'ea.dy answered.
Q All right. He has sid tmt, A Yes sir. .
0 All right., That is good. I take your suggestion.
Now, didn't you testify here a little while ago when MT
Rogers vwase examining you, you were in a hurry on ?he morn-
ing of the 27th to zo down to the beach? A I did. |
é You weited then; you were in a hurry to o down to the
beach when Franklin save you the $5 and you wanted until

after lunch * ... time to zo down there? A I couldn't

go dovn to the beach on $5.
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Q You couldn't go down %to the beach on $5? A No, I had
more nmoney of my ovn in my pocket, |

Q I am notaddressing myguestion vhether you went on that
%5 or anythiny elses You were in a hurry in the morning

t& g0 down to the beach. You said so, didnt't you?

MR TFREDERICKS: That is objected to, may it please the courf
on the ground it is not re-cross-examination.of anything
brought out on redirect, on the ground it is fully covered
and of course, we do not wish to be technical to Mr Appel
egamininy this witness when Mr Rogers went over the ground
with him yesterday. Ve do hot want to make tmmt objection,
ut in view of the fact that Mr Rogers covered this ground;
e object to this on the ground it has been covered,

MR APPEL: Now, your Honor, here is the idea: this opened
it, your Eonor. They introduced this paper, and they asked
him whether or nat he signed this receipt, and he =ys yes,
aznd when I asked him wheﬁ, he says that he must have signr'
ed it on the 27th, and he says tat he must have gone over
to ¥Mrs Franklin's office, and signed it there, it is in

the handwriting of ¥Trs Franklin; he remembers that, be-
cause this receipt shows it, and Ivant to show the circum-
stances, your Honor, that there is nothing in his nmenoxy
to indicate when this Teceipt-as signed.

MR FREDERICKS: And he has said =-

MR APPEL: I want to cover his doings on tlmt morning an

on thatdte, for the purpose of showing tmt it is not
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true that this receiptvas siscned on the 27th day of November
1911. |
MR FREDEBICKS: He has not s tated it was‘.

R APPEL: That in view of the testimony of this witness
that MT Franklin talked to him about the morhing of the
27th at least 50 times, your Honor, that this receipt has
been concocted for the 'purpo se of tieing him up to it.

Then, and in view of the facit it appears absolutely fresh =--
MR FREDERICKS: Ve can show where that receipt has heen in‘ E

the last month or two.
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MR. APPEL. Yes, you can shos it by Franklin. There is
where you get most of your evidence.
MR, FREDERICKS. No, sir .
THE COURT® L=zt us have the answer. 1t has probably
been gone into. Probably it has bem covered, but it does
no harm. What is your answer to the question?
A 1 do not recall it.
THE COURT®* Read it.
(Question read.’)
THE CORT. What is your answer?

there

A 1 said that 1 was in a hurry, and maybe several varie-
ties of hurry.
MR. APPEL. Q Oh, several varieties, well, then, it was
some variety of hurry, was it not? A 1 had no object
in view in going, other than for a little recreation.
Q@ But you were in a hurry?
MR « FORD. Llet the witness finish his answer.
MR. APPEL. That is all 1 care about.
A 1In a hurry.
MR « APPEL. Fe is going off the question, your Honor, and
1 do mwot prépose t0-~ |
THE COURT * Finish your answer, i Mayer.
A Yes, in a hurry.
MR . APPEL. Yes, sir, that is all. Q@ Now, ir. Witness,
did you go up to Mr. Franklin's office betwéen 8:15 of thew

morning of the 37th of November to 10 o'clek of that morn
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ing, g0 up to Mr. Franklin's office and see Ms. Franklin?
A 1 don:t remember
Q@ Did you go between 10 o'clock that morning and 13 o'clock
of that morning up to Mr. Franklin's office? A 1 don't
remember .

Q@ In wou use a fountain pen? A No, sir, not in the
habit of using a fountain pen. |

Q@ Now, you notice, if you are able to, and 1 may

aftract your attention, you notice all the writing in that

receipt except"0.H.F. Mayer" is wtitten with one kind of

pen? A Yes, sir .

A vyes, sir.

MR . FORD, We object to that --

MR . APPEL. And was the same ink used in writing all the
writing in that receipt except your name? A 1 couldn't
tell you that .

MR + FREDFRICKS * Just a moment, Mr, Witness.

THE COURT. Wait a moment.

MR. FREDERICKS . We object to the witness attempting to
answer a quéstion of that kind, it being a matter of
expertism.

THE COURT. He says he doesn't inow.

MR, APPEL: He has not qualified as an expert. Do you

deny here that this receipt was prepared by one kind of

ink and signed by you with another kind of ink? A 1

couldntt say that . scanned by LaLAWLIBRARY
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MR . FORD* Just a moment. Was that question answered. 1
move that it be stricken out. 1 want to make an objec-
tion. If you will read that last question and let me
make my objection to the court. (Last question and answer
read by the reporter.)
MR .« FORD. We object to that question as being along the
line of expert testimony, calling for the conclusion of the.
witness, matter on which he has stated he don,t know whether
’it was or not and therefore any other answer would be a
conclusion and upon the ground that it calls for a conclusion
and no foundation laid that this witness is an expert as

toisk writing or inks, and we object to it.

recollection and memory of the execution of the @&ocu-
ment.

MR « FORD, Ve has already answered he dontt remember whether
it was written with different ink.

THE COURT. All right, restore the answer. Objection over-
ruled .

MR. APPEL.Q Now, if you should come to the conclusion or
have an Opihion, and by an inspection of this receipt you
should determine that a portion of the receipt and the
Ssigning 6f it by yowself was accorplished by the use of

different inks, wouldn,t that very likely tend to convince

you trkat you did not sign thie receipt at the very time ofﬁ

its preparation?

¥R. FORD+. We object upon the ground that it,calls for &gy
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conclusion of the witness. 1t is assuming facts not in
eridence; is a hypothetical guestion addressed to the
witness who is anot an expert; speculative; calling for
a copclgsion of the witness; incompetent, irrelevant and
imrateridl and not recross-examination. |
MR+ APPEL. Yomr Honor, he was allowed by your Honor--

MR . FORD. And argumentative.

MR. APPEL. -~he was allowed by your Honor to draw a conclu-
sion to tie up to this redeipt the fact that he signed

this receipt over there in Mrs. Franklin's office on that
day because he saw the receipt here, and he says by

judging by the receipt, and they read to you some kind of a
section--

MR . FORD., 2047.

MR. APPEL. That has no application at all to this proceduré
absolutely none in the least, andthey tell the witness, in
arguing the objection, how he could answer from the exis-
tence of one fact, and without recollection of his own,
without his own memory, how he should tie up and truth-
fully assert a fact, even if he has no nerory on the subject
Now, that Wés only an opinion or conclusion, of course, which
the witnese was allowed to s tate, that the probabilities
were, from an inspectior of this receipt and the date of

this receipt, that he must have signed it on that day .

That is all he could,do, tecause he had no independent

recocllection.
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Now, on cross-examination of that fact 1 have also a
vight to say, now, ain't it more likely that ycur conclu-
gion that you signed it on that day, and over at Nrs.
Franklin's is not well téken, because the receipt shows, if
it does show anything to his mind, it does show that one
part of it is in one ink and another part is in another
ink.

Isn?t that cross-examination of his conclusion, of
his tieing up; isnyt that cross-examinaticn °? Can he
state his conclusicns on direct and 1 cannot cross-exawine
hinm as to the circumstances to break down those conclu-
sions on cross? 1f that ain't cross-examination of what
he testified to then 1 dontt know how to cross-examine
a witness and 1 cught to subside.

THE COURT Read that question.

(Last question read by the reporter.)

THE COURT. Answer the quéstion.

A Can 1 give an explanation with that answer?

THE COURT.  Answer it and then explain it.

A 1 couldntt state positively.

¥R. FORD. VWNow give your explanation if you desire.

THE COURT- What is your explanation?

A 1t doesn't look to me as if there are two different kinds|

of kind.

MR . APPEL. Now, that is proper. 1 put it. 1t doesn't lopk}

to you two different kinds of irk and for that reason you
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cannot state. Now, isn't it a fact that you say that
you must have signed it on the 27th over at Mrs. Franklin'se
office beckuse you think that it is the signature and the
body of the receipt, you think are in the same kind of ink?
A Yés, 8ir .
MR. FORD. Just give meban opportunity to cbject. 1 would |
like to hear that last queztion and answer read.
(Last question and answer read by the reporter. )
MR+ FORD. That is his reason now, one of hies reasons now.
MR+ APPEL. oOne of his reasons; that is one of his reasons

he says . Now, you proppred him so he can give other reasom

THE COURT: Mn.Ford, bave you an objection to make to the
court?

MR+ FORD. 1 wamt't talking to the court or to the witness.
TBECOURT. You were interfering with the cross-examination.
MR. FORD® 1 was not interfering and I object to any such
aspersion on my conduct by the couwrt. 1 made a remark in

a low tone of voice not intended for the court nor for the

and 1 made the remark and he started to reply. 1 was not
talking to him. 1t is a remark which 1 made to myself.
MR. APPEL. Let the record show that he is talking to himself

in such a loud tone that counsel standing over here at least

two feet heard it.

Q Now, ien,t it a fact that one reason why you say, one ©
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the other reasons that you say you signed it November 237th -
is because it isdated that day? |
NR* FORD* Objected to upon the ground that the witness has
a right to assume that the document is correttly dated.
That if a memorandum is made when‘the facts are fresh
in the memory of the witness he has a right to rely on the
document for the purpose of fixing that date.

TPE COURT+ Overruled.

MR. APPEL. We take an exception %o councel again instruct-
ing the witness and putting into his mind how to answer

the question. Answer the question with your Honor's
permigsion.

MR. FREDFR1CKS. Does the witness rememlr the question?

A 1 do not.

THE COURT. pead it .

(Lzst question read by the r eporter.)

A 1t is not.

¢ MR. APPEL. Well, do you remember actuilly sitting down
there or standing up there at Mrs. Franklin's office on that
day and signing that paper? A 1 do not.

Q@ Did you éee her write this receipt con this day? |

A 1 don,t recall,

Q Do YOu remenrber where you signed the receipt, of your

own memory Without-_ A 1 do not. 1 said before 1 must

have signed it up there.

Q When did you have the final settlement in Franklin's
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office with Mr. Franklin, that is after the McNamara case
was over? That may give us some clue?

THE COURT. 1 guess before we go into that branch of the
case we will take the noon adjournment.

MR. FREDFRICKS *+ Vaybe we can finish with this witness.

MR+ APPEL. 1 think we can finish.

THE COURT' Go ahead if you can finish in a few minutes, go
ahedd.,

MR « APFEL. Just one or two more questions. Q@ Do you
remsmber-~is the last $5.00 that you earned in the work that
you have adverted.to when youwere working for Mre Franklin?
A ; believe so. 1 wouldn't say positively .

Q You see 1 am trying to find-;after the 28h you didnt't do
any more work? A DNot onthat particular case.

& 1 mean in that particular case? A Yes, sir.

Q You didn't do any more work. This $5.00 is for work you
did actually in that case? A Yes, sir.

Q Now, you said something about giving you this on account;
it was not final payment ? A 1 believe it was final
payment.

Q Now, didn't you say a while ago this was on accoupt, if

I remenber you right? A ¥aybe 1 did; 1 don't recall -if 1
did or not.

€@ Dontt you remember that 3 or 3 days after that you had a

final settlement for the Work you had done for him before ,

that? A 1 don,t recall.
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Q@ You don?t recall? A VNo, sir.
Q Don't you remember seeing ¥r, Franklin the night of the
37th?
VR - FORD. Objected to upon the ground the document itself
says in full., and it is the best evidence of its contents,
THE COURT Objection overruled.
MR. APPEL+ Your Honor, a receipt--
THE COURT® Objection overruled.
MR+ APPEL. A receipt can always be congradicted. 1t doesn!
say in full, either.
MR . FORD. Let me see it.
MR+ APPEL. There it is+ ULook at it and see if it says
in full.
MR« FORD. 1 beg your pardon. 73 withdraw the remark .
THE COURT. Objection overruled.
MR . FORD. 1 withdraw the remark, it doesn'f so state.
THE COURT. The objection is overruled, let's have the
answer to the question. Go ahead.
A 1 don?t recall. » .
MR « APPEL. All right. There isn't enough about this
t ransactién to have been absolutely fixed in your mind

as to the timg, circumstances and things like that ? A Othe

. than the card 1 did see r&fers to the same amount of money,

is an exact duplicate of that . »
@ Exact duplicate of this as to the amount in the card?
A And the time.
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@ yow, 1 am just going to ask yoﬁ oneg questien: You
Ssaid a little while ago you were not waiting for Yr. Mclaren
up :n the District Attorney's office. 1 just want to

clear that and 1 will quit. A Yes, sir.

Q l’read you some of youwr testimony, 6788, didnit you
testify as follows here: - "Q Was Franklin up there at
the mﬁstrict Attorney's office when you got there? A No,
gir, he was note
¥Q Was he there while you were there? A UFHe was up there
the other day while 1 was there waiting for i+ Mclaren.

"Q .: Oh, Mr. McLaren, this gentleman here? A Yes, sir."

~
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Q@ -~ The @'rns man? A -- 1 don;t know whether he is a Burns
man or note Q -- Is he theman that first brought it to
your attention that you were there on the morning of the
27th? A -- No sire Q -- Did ¥r Franklin see you bvefore
you «.;fent to the District Attorneyt!s office? A -- No sir.

Q 3- Did he see you up there? A -- Ye€s sir. ( -- Is he
the one that talked to you? A -- He talked to me, yese

Q -- About this matter of your being there on the 27th,
huh? A -- Yeg sir." Ybu keep on with the answer at

the request of the District Attorney, just let him fin-
ish: "A -- I believe he asked me if I was a certain morn-
ing, the 27th, vrobably. Q -- ARd you recalled it, did |
you ‘> A -- Yes sir. Q -- Immediately? A -- Yes sir."
Didn't you so testify?

MR FREDERICKS: Now, that might be misleadinz, jiour Honor,
and we think in all faimmess to the witness, that he |
should understand. I don't want to co4ch & witnesgs --

¥R APPEL: Let him read it. ‘

THE COURT: r1,et him have the document and look i_t OVEeTe.

IR FORD: Ve obj ect updn the gfound the record itself is the
best evidenée what he t estified to the other day, and that
it doesn't tend to impech any testimony that was given on
the present occasion.

THE COURT: objection overruled. Let the witness examine
the record. IHtamine the record, Mr Witness.

YEE YITNESS: I have.
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¥R FREDERICKS: Vhich gentlemen? A I did. Mr wcLaren,

'Q  Ald that is what you say he asked you 40 -- 25 or 50 )
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THE COURY: What is your answer? A Xy answer is that I
had met the gentlemen months before in the moming.

MR APPEL: Did you so testify; that is all I asked you?

MR APIEEL: Iidn't you tell the jury here that you had

been asked 50 times by Mr Franklintefore you could remember
the 27th day‘? A No sir.

Q You dldn't say bhat here? A No sir.

MR APPEL: That is all.

REDITRECT EXAMINATION
MR FREDERICKS: VWhat did you say in tlet regard? A 1In
i‘egard- to some reportse.
Q@ In regard to some reports? A Some reports which I de-
livered to his house on the night of the 25th; some yel-

low slips.

times ahout. A Provably that is .vhy he wvas trying to get -|

trying to locate me; maybe he was and maybe he vas note.
I dont't ¥now his object in asking me about these reports. |
0 And at the time when you met Mr Franklin up in the
District Attorneyts office, and you have said that you
answered right away that you remembered the odcurrence

of the 27th, you had already discussed that matter with

his wife, and with I Ford; is tlmt not correct?

¥R APPH,: That is leading and suggestive; it is proping
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up azain.
R FREDERICES: No, it is not, It is making a straight
situation. |
THE)COURT; Tt is lemding and suggestive. Objection
sustéined.
A I tﬁliewe I testified the same thing —-
THE COURT: Don't énswer the questione.
MR FREDERICKS: Well -- has your Honor to go to smme pro-
ceeding?
TEE COURT: How much time do you vwent?
¥R FREDERICKS: Four or five minutes.
THEE COURT: I'have the inséne proceedings.
MR FREDERICKS: Ve better let it oo over.
MR APPHL: May I ask tmt the witness be required here
wvhen —-
MR FREDERICKS: We are .:ot bhrough. /e vant him here at
2 o'clock.
¥R APPEL: Ve want him for sur-rebuttal. ‘e want him to
remain under subpoena.
THE COURT: We take that up before he leaves the stand.

-~

(Jury admonished. TRecess until 2 P.}M.)
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