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AFTERNOON SESSION. August 6, 1913; 2 P.M.
Defendant in court with counsel._ A

THE COURT. You may proceed, Gentlemen.

J OB HARRIMAN,
on the stand for further cross-examination.
MR. FORD: Q wave you searched your check books, MNr
Harriman, and gone over ycur cancelled checks? A 1 did.
Q@ You have in your hand the check that was paid by the
bank on November 28th for the sum of $1.757 A 1 have.
MR . FORD. We offer that check in evidence as People's
Exhibit No. 50. You desire to look at it?
MR+ ROGERS. No, read it.
MR. FORD. (Reading) "Exhibit Number 50. Los Angeles, Cal.
7 /17/11. Number 17"--cr 18, 1 don'% know which--
A Looks like 18 to me--18.
MR. FORD. (Reading) M™8. California Savings Bank of
Los Angeles, Pay to the Order of Messrs Cop , $1.75
One and 75/100 Dollars. (Signed) Job Harriman" and

perforated "Paid 11-28-11." Now, have you examined your
check to see what--%y find the check that was paid by the
bank on December 5th, 19117 A That was not written until -

after November 28th.
Q@ You have looked at the check that was paid by the bank
on December 5th and found it was not written until after

Novemrber 28th? A Yes, sir.

scanned by Lol Sl IBRARY




© 00 =N & Ot W D

S S O o S S Sy
T S TC R C R SN )

N DN DN R e e e e
ERRBEBRERE S & S S

6746
Q Witk regard to the ne xt chéck that was paid on the
8th, all the subsequent checks that were paid by the bank
were written after November 28th? - A 1f 1 have no mistake
in my checking, all of the checks writter prior to November
38th was paid before November 28th excepting this one, ard
that was paid on the 28th, as 1 remember it.

Q@ And all other checks that were paid by the bank were
after that date, were written after that date? A As 1
checked it, yes, sir.

MR . FREDERICKS. 1 will ask the witness a question, with
the court's permission.

THE COURT. There is no objection.

MR. FREDERICKS+ Q When did you first learn, Nre Parriman,
that Bert Franklin had told any one that he saw you up in
that office on,the'morning of the 28th? |
MR « ROGERS- Objected to as not cross-examination, already
gone into.

¥R+ FORD. Brought out by the Juror's question this morn~
ing, your Honor, alohg that line.

THE COURT. qverruled.

MR. ROGERS. Exception.

A Mr, Ford, 1 think, told me when he called me up to talk
to hiﬁ just refore he brought me in before the grand.

Mr. FREDERICKS. Well--

MR. ROGERS. What is that answer?

(1ast answer read by the reporter.)

sconned by AL LIBRARY
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ME. FREDERICKS. Trat was in this year? A Well, it was
the day before 1 went before the grand jury and the record
will show. 1 don't remember the date, but the transcript
of the.testimony before the grand jury will show. 1 have
seen that but 1 don't remember the date.

Q 1 am not asking you for the date, but it was after the
beginning of this yar, you can be sure of that, 1 presume,
can't you? A 1 think it was, but 1 say the record will
show. 1 don't iemember. 1 assume it was.

Q@ wow, it was not before the election for Mayor, was it?

A Yo, sir. ‘ | | |

Q@ You never heard that Bert Franklin had told anybody
between the 28th of Novenbter énd the day when you--when the
election of Mayor occurred that he had seen you up there
that morning? A No, sir.

MR . FREDERICKS® qhat isc all.

MR. ROGERS: Q You khow, Mr. garriman, don't you, that the
state law‘forbids 4 savings bank to pay checks by way of
overdraft?

¥R. FORD. Objected to as irrelevant and immaterial.

A 1 d.

MR. FORD. There is no attempt to make an overdraft in con-
necti&h with this case, in fact the evidence would show it
Would not be an overdraft. |

TEE COURT. Objection overruled.

MR« ROGEPS. That ig all.
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Mr. FREDERICKS. @ By the way , do you know Ed Nockleé?
Yes o
. #he Ed Nockles that has been here during the trial?
ves .
That is the same Fd Nockles that lives in Chicago?

Yes.

§>@>@>

» FREDER1ICKS. That is all.

\L EONARD SHOEBEHR,
recalled for further cross-examination.
MR « FREDER1ICKS. @Q Mr. Shoeber, this morning we were in-
terrogating ycu in regard to the identifioation of the man
you saw up in thé Higgins Puilding on the morning of the
27th orv28th of November « Mr. Mayer, will you kindly
stand up?
(A gentleran stands up in the court room.)
Q This ie the gentleman whom yous aw in the District
Attorney's office this morning, is it, Hr, Shoeber?
A Yes, sir.
Q@ Now, in what respect did the man whom you say you saw--
MR. ROGERS+ Stand up and let us take a look at him.
MR . FQRD. No, he doesn't have to stand up.
MR. ROGERS+ Counsel asked him to.
THE COURT. Mrs Ford directed him to sit‘down. Go ahead,
Proceed.

MR. FREDERICKS. There will be no lack of cpportunity t
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look at him before we get throwgh with him.

QR Win ybusstate in what respect this man differs in
appearance from the man you saw up in the Higgins Building
on the morning of the 27th or 28th?

MR« ROGERS. We object to that as incompetent, irrelevant
and immaterial, not ctross-examination, asking for his opinig
or conclusion. He can say whether this is the man or not.
MR « FREDERICKS. He has so sfafed and this is cross-
examinat ion . |

MR . ROGERS. Oh, rno, he has not said befire the jury that
this was hot the man.

MR, FREDERICKS. All right. 1 will ask him. ls that the .
man you saw up there or not, Mre Shoeber? A 1 think not,
no, sir;

Q How is that? A No, sir.

Q Did you ever see this man before yousaw him in the
District Attorney's office this morning, referrinrg to i,
Mayer? A Not to my knowledge, no, sir; never have to my
knowledge, no, sir.

Q@ How is that? A yever have to my knowledge, no, sir.

MR « FREDERICKS. All right, that is all.

REDIRECT EXAMINATION.
MR+ ROGERS. € You didn't know, did you, that Franklin

has bteen around the Waldorff Saloon saying you were a perjur

mn

and a liar and nothing like your seeing him up there with |
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anybody else ever happened? You didnrt hear that?
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UR FREDERICKS: That is objected to -~

A  No, I did not, no sir --

MR FREDERICKS: We move to strike out the answer.

THE COURT: Strike it oute.

YR FREDERICKS: That is objected to as immaterial; hearsay,
and -- |
THE CQURT; Objection sustained.

MR ROGERS: You never saw Mayer before? A Not to my

lqlowl edge, no sirv.
Q Does he look likxe Joe Ford?

MR FORD: We olject to that as calling for a conclusion

of the witnesse.

TEHE COURI: Obj eétion is sustained.

MR ROGERS:  Vell, does he bear any, even fanciful resem-
blance, to Mr W. Joseph Ford?

MR FORD: We object to tmmt on the ground it is specula-
tive, calling for a conclusion of the witnesse

THE COURT: Objection sustained.

YR RoéERs: Exceptioﬁ. |

Q9 You se;id that the man you saw up there looked some-
thing like Forde Be kind enough to point out the differ-
ence‘ of physical resemblance, facial contour, and what-not,
Y etween MTr Mayer and Mr W. Joseph Ford,.

¥R FORD: Ve object to tmt as notzediréct examination,

incompetent, irrelevant and immzterial, callinz for a concl-g

sion of the witnesse
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THEE CQUI@; The objection is sustained.
YR ROGERS: Ixceptione.
Q _You szid that the man you saw up there looked something
like Mr Ford. In’youx'&udgment does Mr Mayer look any-
thing like Ford? A I think not, no sir.
Q You made that statement before the grand jury, didn't
you? A Ye€s sir.
MR FORD: Vhich statement,
MR ROGERS: That is all.
MR KEETCH: Vhat statement?
MR RDéERS: Thet he looked like Mr Ford.
MR FTREDERICKS: The defense rests?
MR ROGERS: éz'es .
MR FREDFRICKS: The defense rests?

MR ROGERS: Yes.

0. H. F. MAYER, a witness called onb ehalf
of the éeople, in rebu?tal,teing first duly sworn, testified
as follows: |

DIRECT EXAMINATION
¥R FREDERICKS: That is your name? A 0. H. F. Mayer.

Q Wéere do you live, Xr Iayer? A 812 Vest Seeventeenth -
street.
é vere in Los Angeles? A LoS-Angeles-

Q You are the same Mr Mayer that I just asked tostand yp

here in the court room, are you? A I am.
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Q ‘}’g’lflat vusiness were you engaged in in November, 191179
MR APPEL: TWe object to that as notrewuttal; incompetent.
A _ What pa.rticula.r time in November?

MR ROGERS: Vait a moment‘.

THE COURT :Wait a moment.

MR APPEL: It is not rebuttgl; incompetent, irrelevant
and immaterial. The witness Peanklintestified in refer-
ence to his movemeﬁts, and who went with him up there in
that building, and he did not'cléim, your Honor, at that
time, that anyone went with him into the building. FHe
told his story; he told all the circumstances of his going
there, and that is a part of their case; we answered

that by showing tizt ‘he went up there early in the morning
before MT Darrow was there, and that he left there in ‘com-
rany with an individual,

MR FREDERICXS: If counsel will only let us proceed, he

is arguing the facts, and those are not the facts that are
applicable at all; that is noit going to be the testimony of
this witness.

VR APPEL: It is not that; I ama ddressing myself to
whether or not it is rebuttal.

THE COURT: The only question is now, vhat vas the bus-
iness of'this witnesse.

¥R APPEL: That would not be rebuttal, if there is nothing

in veference to that matter, this gentleman has not been

shovm in the case anywhere fram its beginning to its end
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his business, his calling, vhat he was doing, if anything,
never at any time -- has not bveen shovm in the case, either
by thedefense or the prosecution; his business is not
appiicable; it is not repbuttal to anything; and we claim
that anything concerning this witness is absolutely
nothing - It isn't rebuttal., There is nothing {hey
can agsk this witness. We might as well take the posi-
tion -- |
TEE COUR': That may be true, but I think this is a pre-
liminary question as to his business, and calling and
identity; it is preliminzry.

MR APPEL: No one said it is preliminary, your EHonor.

It is not under the guise of preliminary. They may intro-
duce evidence -~ there is absolutely nothing to call his --
THE COURT: Well, I think he can testify what his business
is and get through with these preliminaries and let's

see vhat is coming, and then I will her your obj ection.
E::he obj ection, at present, is overruled. |

VR APPEL: Ve take an exception. |

MR FREDERICKS: The latter part of November is the part
the question will be directed to hime A ‘Vhy, I only
worked two or three dys in the latter part of November
for Mr TFranklin doing same sp ecia.ll worke.

¥R ROGERS: Letrs hea.i' that znswer. (Last answer read
by the reporter.)

¥R FREDERICKS: Sunday, the 26th day of November, howwe
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you employed?

MR APPHEL: Wait a moment., We obj eet upon the ground it is
not ¢ ross-examination.

THE éOUEE: Overruled.

MR APPEL: It isn't rebuttal, Ve take an exception.

MR FREDERICKS: Answer the question. A I was calling

up several -- I believed they would be prospective jury-
men, or jurymen supposed to have been drawn fram the jury-
box on Saturday, the 25th, and I understood at the time --
MR APPEL: Now, --

THE COURT : Don:t say what you understood. State what you
dide A I called up the several jurors I had lists of --
MR APPEL: Objected to upon the ground it is hot rebuttal.
MR FORD: I think the witness ought to be allowed to finish
his answer. ‘

MR AFPPEL: I know. We have & right, vhen he said --

THE COURT: it seems to me,gentlemen, we might as well

meet this question right nows Ve zre getting into mat-
ters that seem to savor very strongly of the case in chief.
MR FREDERICKS: ~We will come dovn to the morning of
November 27th -~

MR ROGERS: I would like to have the last answer stricken
out; it is abandoned.

THE COURT: It is not finished; it is an ﬁncompleted answer
as it stands.

MR FREDERICKS: 71t is finished. (Last answer read Ly
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the repcr‘r:er.) |

THE COUR': I donrt think that is a complete answer.
Strike it outf |

MR FREDERICKS.: Well, what were yoﬁ doing that morning,

Sunday, the 26t h?

scanped by L8LALIBRARY |
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MR. APPEL. We object to that .
MR. FREDERICKS. 1 withdraw that. What were you doing on
the morning of the 27th of November, Monday morning early.
MR . APPEL. Wait a moment--we object upon the ground it

is not rebuttal.

TEE COURT., qverruled.

MR . APPEL. We except?

A I met Mx. Franklin at 8:15 at the corner of Second and
Spring, southeast corner.

MR « FREDER1ICKS. Q And what did you do from there?

MR . APPEL. Wait a mément, we object upon the ground that
it is not rebuttal.

THE COURT' Qverruled.

¥R. APTEL. We except.

A Went with him to the Higgins PBuilding, went up in the
elevator, into one of the offices occupied by the lawyers
who were handling the McNamara defense. '

Q@ Went into one of the offices. Now, s tate whefher or‘
not you saw Mre Shoeber, the watchman there that morning?
MR . APPEL. We object upon the ground it is not rebuttal.
1t is incompetent, irrelevant and hearsay and part of
their case in chief.

THE MURT. 1 think it is very much their case in chief.
MR« FREDERICKS. No, it is not, your Honor . This night
Watchman, Shoeber, was a witness for the defense. Mr. .

Shoeber took the stand and said that on Tuesday morning
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the 28th he saw Mr. Franklin and a man whom he described,
there in the office early, and a certain conversation ensued
in which Mre Franklin asked if he might have a privat e room
'totélk to this man for a mcment.« On cross-examination we
showed him that he had éaidnthat might be Monday morning
the 37th of November instead of the 28th. We showed him

he had said that before the grand jury on cross-examination,
Now, we bring this witness to show that he was with
Franklin on Monday morning, theg?th, and ﬁhat occurred.
TEE COURT. 1 see. A
KR+ APPEL. Now, your Honor, here is the point, your Honor.
It isnt't rebuttal for this reason. We addressed our

testimony to the morning of the 38th. Mr, IFrabklin testified

he went there on the morning of the 28th, as we all know.

Now, on cross-examination we asked Mr. Franklin whether

anybody went with him to Mr. Darrow's office or to the

of fice of the defense accompanied by any one and he said
"No." .

MR . FREDERICKS * nhat is on the 38th.

MR . APPEL. ers, on the 28th. Now, you want to show sonme-
one accompanied him there on the morning of the 37the.
Now, we say it is not rebuttal. FHow would it be

rebuttal? ¥r. Franklin might have been accompanied by

this man on the morning of the 27th to that building, but

that doesn!t answer the proposition that he went there on

the morning of the 28th by himself. Now, here is the ques!
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tion which 1 propounded to Mr. Franklin, talking about the

day in guestion,commencing on page 1417: ?Was there or
was there not anybody in the room in which you say Mr.
uarfiman and Mr. Darrow went in, as you say, on the morning
of the 28th of November?" The objection was made and the
court sustained the objection. Now, persisting, trying
to get on to this matter, on page 1418, 1 asked him the
further question: "Q pefore M Sarriman came there to the
room you havdeindicated, on the morning of Novemher 28th,
1211, had any other person been in the same room where you
before
and Mr, Darrow were/ . Mx Parriman arrived that you know of?
MR « FGRD. There is no use arguing that, Mre Appel. Ve
concede that Franklin testified that no one accompanied
him on Tuesday, November 28th.
MR . APPEL. Wait a moment. Let the record speak, now,so
as to illustrate whatever point we make in making the objecd |
tion that it is not rebuttal . lLet's getthe record
straight . They objected to that and your Honor sustained
the objection. 1 persisted again, andsaid, "Were you |
accompanied to that building by any one that you know of?
A No, sir."™ On the morning of the 28th. Now, "Did you
see any one there on the morning tesides so and so and so
on." ~Now, then, we have brought in lr. BrashearAhere to

show on the morning of the 28tL that the person that he

described was there with hin, he was with him, and that they E

left together . Now, how is it rebuttal to show that man-4

scaaned by L8 S LIBRARY




O 00 =9 & Ot = W N -

R DD B DD bk b = e e e e
E 58§ P 8 B R 8 © b 9 &85 ;i =2 & b B B

6760

Brashear said this is not the man that was there onthe
morning of the 28th. He says this is not the man that
was there. Now, here they bring on a witness on the stand
to éhow that on the morning of the 27th he was there with
him. 1s that rebuttal of the testimony given by Franklin?
Does it corroborate Franklin in any way, and if it does
corrotorate him, is it a part of their case in chief?

It is a part which they can introduce in rebuttal? We

are answering the statement of Franklin that no ore accom-
panied him there on the morning of the 28th. He might

go on the stand and say"No, no one acconpanied me on the
morning of the 27th or 238th, but on the morning of the 35th
and the morning of the 26th Mre Mayer accompanied me, and
that is the time Mrs Brashear saw me and him together. That
would not be rebuttal because Franklin has had opportunity
to say whether or not he was accompanied there on the morn-
ing of the 38th by any person, and we werecareful to ask

Mr. Franklin that question on cross-examination for the pur-
pcse of laying the foundation to impeach him, Now, that
closed the matter. How is the testimony of this Witness
that he went down there on the morning of the 37th rebuttal
of what PBrashear said, that on the morning of the 28th--
Shoeber, 1 mean, said that. How is it rebuttal?

THE COURT® 1 umBerstand the District Attorney is not
offering it %o show that this witness went to the Higgins

Building with Mr, Ffanklin on the morning of the 28th.

sconned by LAl AW LIBRARY
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Mn. FREDERICKS. No, sir, but the identical thing happened
which Mr, Shoeber said happened, bappened onthe 37th in

that conversations
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MR APPEL: wow is that rebuttal? Might have been several
times, your Honor, and yet he denies that on -- he, he
denies timt on the morning of the 26th he vas theré.

Migﬁt have been every day befofe the morning of the 28th;
might have been a whole year up to the morning of the 28th,
and wouldn't be rebuttal.

MR ROGERS: Is this theman that looks like Joe Ford?

‘MR FREDERICKS: Now, may it please the court, this is a

serious matter, and we object to this levity.
THE COURT: VWhat are you referring to?

R FREDERICKS: ﬁr Rogers! continual asking, "Is this the
man that looks like Joe Ford?", smiling and smirching

at the witness, attempting to inject an air of levity
into a serious proceeding as this. That is what I am ob-
jecting to. |

TEE COUW': I haven't herd a word from MT Rogers.
MRHAﬁPEL: The witness seems to enjoy ite

THE COURT: I think the question --

MR ROGERS: pe makes it a joke, and so do I, if your
Honor pleaée..

MR FREDERICKS: We dontt think it is a joke.

THE COURT: There is nothing connecting with this case
that is a joke, or can be sO regarded or taken. It is
taken very seriously by thne court. I think upon the
theory offered by the District Attorney, the question isw

competent. Objection or erruled.
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MR APPEL: Ve take an exc eption.
(Last question read.)
MR APPEL: If tmt is the theory, then I suppose we will
havela right to show your Honor by other witnesses that
on the morning of the 28th, this man was not there with
Franklin, but that someone elsé was there, inasmuch as he
is célled as a witness, and as a person identifying him-
self as the person going there with Mr Franklin on the 27th,
and has been brought for the first time in this case; we |
reserve the right to do that, if it is admitted.
r;HE COURT: Vhatever this opens the door to, you will be
entitled to introduce evidence, of course,
MR APPEL: That would Opdl ite I am simply asking the
court if that would open it.
THE COURT: We cannot cross that bridge until we come to
ite I will rule on this'obj.ection at this time.
¥R APPHL: We didn't know whether there was 2 bridge to
cross, in arder to lnow whether theyvere burned pehiand us.
(Last aquestion read.) ‘
¥R FREDERICE:S: Answer the question, MT lMayer. A T did
see a man, the man that sat in this chair a few moments
ago, if his man is Shoeber, I did sec him t here that mom-
ing, the moming of the 27th.

Q0 state vhat occurred in the presence of that man, between

v

you and Mr Frenklin and him, on t&t morning, the 27t h.

MR APPEL: Ve object to that as not rebuttal; no foundati
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laid, it is hee.rsay,—the answer of the witness referring
to an o casion not t estified to by the witness Shoeber,
calling for a conversation and no foundation laid, the
witnéss Shoeber not having been interrogated with refer-
ence to tle alkeged conversation for the purpose of intro-
ducing contradictory statements, or statements like the
witness i:?* called upon to relate.
TEE COURT: Objection overruled,
MR APPEL: Ve except.
MR FREDERICKS: Read the question.

(Question read.)
A  Vhy, Mr Franklin says to this Shoeber, if that is his
name, that he said, "You know vho I am, I believe," or
something to that effect, or as much as to say, "You knowme
dontt you"? Or, "You know vho I am"? It all happened in
an instant;we did not stop at all, just passed him by, this
sentlemen, Shoeber vas standing in the hall --
Q@ Anythinz said about 2 room?
¥R ROGERS: Don't put it in his mouth. I object to that
as leading and sugzestive.
THE COURT: The objection is sustained.
MR APPEL: ©Not rebuttal -- ‘
TEE COURT: On the ground it is leading and suggestive.

MR FREDERICKS: %Vhat further vas said, if anything?

MR APPEL: The same objectione.

TEE COURT: Objection overruled.
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. A That is all he s;a.id.

] Yhat did you do then? A We went into the room and

told Mr Franklin --

Q@ No, I don't care about the conversation, I wonit

ask you for the conversation after you went into the room,

unless theyr should wish to bring it out oncrosseexamina- )

tion., You did go into the room, you say? A ggés sir'.

@ With ¥r Franklin? A Yes sir.

Q How long did you remain in there? A Probably 10 min-

utes.

Q AMd theawhere did you go? A I left the building.

Q That did Mr Franklin do?

MR APPEL: Ve 6b,je:t to tat on the.ground it is not

responsive, and it is hearsay, not in the presence of the

defendant; it is not rebuttal of anything brought out vy the

defense.

THE COURT: Objection overruled.

VR APPIL: Ve acept.

A  Mr Pranklin said he had an appointment with somebody

there, I don;t recall who --

MR ROGERS: VWhat is that?

MR FREDERICKS: Read the answer.
(Last answer read.) |

IR TREDERICKS: State whether or not youvent down to the

elevator alone, or ~hether youvent withMI‘ '.Ejranklin?

¥R APPEL; Ve object to that as leading ‘and suggestives
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Why canno‘g, the witnews say --
THE CQURT: It is and the ohjection is sustained on that
ground . _
MR FREDERICKS: Did anyone accompany you to the elevator?
A Mr Franklin went out of the office door with me,
I do not believe he left the hall, where the of fices were
located.
Q How far did he go with you, if you remember?
A érobably 25, 30, 40 feet, something like thate.
Q@ In what direction‘? I do not mean, north, east, or
soufh or west -- tovard the elevator? A Toward the hall
leeding to the elevator,
Q Now, state whether or not you had been working for
Mr Franklin the day bLefore? '
MR APPEL: Ve object to that on the ground it has already
been testified to, subject to our obj ection.

THE COURT: Already asked and answered.

scoaned by LAl Sl IBRA
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MR+ FREDERICKS+ No, your Honor struck cut the answer.
THE COURT. Well, if there is any doubt about it you can
have the answer.
A 1 did.
MR « APPEL. We object on the ground it is not rebuttal.
THE COURT. Wait a minute.
MR. FREDERICKS. Q What had you been doing?
THE COURT* Wait a minute until we get the objection in.
Your objection on the ground that it is not rebuttal is
overruled and thewitness is directed to answer the
question . |
A w~he question was?
MR. FREDEICKS. Q What had you been doing fof Mr. Franklin
the day bvefore, Sunday the 26th? A Calling up jurors
who were on that list of 50.
MR, APTEL.: Your Honor will see they have examined him on
the point they want, nbw they are proceeding to introduce
this evidence which they undertook to introduce in their
direct case, collateral to any nmatter testified to here
by the defendant, not rebuttal. We ask that the answer
be stricken out.
TFE COURT. The motion to strike is denied.
MR. APPEL. We take an exception.
MR+« FREDFRICKS. Q FHow much had you been working for Ir

Franklin previousto that time?

¥R + APPEL. We object to thet on the ground it has already |
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been asked and answered over the objection of the
defendant, not rebuttal, it is immaterial for any pur-
pose whatsoever.

TEE COURT- Objection overruled.

MR. APPEL. We except.

A At that time I worked three days, the 25th, 26th and
37th.

Q@ And what was the business you had there with Mr. Franklin
on the morning of the 37th?

MR + APPEL. We object to that on the ground it is not
rebuttal, it is incompetent, irrelevant and immaterial.

THE COURT. The objection is sustained upon the ground it
is irrelevant and immaterial.

MR+ FREDERICKS. All right. That is all.

CROSS~-EXAMINATION.

« ROGERS. Q What did you say your name was?

MR
A
Q What is your front part of it? A oqscar.
Q And the next one? A FHenry.

Q And the next one? A Frederick.

Q Oscar Henry Frederick Mayer? A That isright, sir.

Q Where did you come from, ir. Mayer? A New York.

Q When? A Several years ago, four or five years ago.

Q What have you been doing around here before you went to

work for Franklin? A Working.
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Q What? A Oh, sometines in the Tax Collector's office,
sometimes inthe Assessor's office, sometimes installing
a system here and there.
Q 'installing what kind of a system? A Time, of course,
premium, and cash.
Q What is that?
MR * FORD® Read the answer.
(Last answer read.)
A Cash system.
MR. ROGERS+ Q What have you been doing since the 38th
day of November? A Bince the 38th day of November?
Q Yes. A 1 have been working for several detective
agencies.
Q Detective agencies, Mre Franklin? A 1 have.
Q How long have you been workirg for Franklin? . Since
the 28th day of Novemter?A 1 couldn, 6t tell you exactly how
éongﬁell, do the best you can, Mre Mayer. Oh, maybe
three or four months in all. '
Q Maybe three or four months in all. Would you swear to
thet? A VNo, sir, 1 would not, 1 told you 1 was not posi-
tive.
Q Well, do the best you can and tell us how long you have
been working for Franklin since the 38th day of November?
MR+ FORD. We object to that on the ground the question is
answered to thé witness's best reéollection.

M. ROGERS. Oh, no -
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THE COURT. @ Have you given the best answer you can to
that, Mre gayer? A Yes, sir.

MR« ROGERS. Q You cannot tell me how long you ha&e been
Working for Franklin since the 28th day of November?

MR* FORD. We object to that on the ground the question has
been answered.

THE COURT* Objection overruled.

Probably three or four months in all.

Did you get it? Let me hear it., (Question read.)
Probably three or four months in all.

Working for him now? A Noy sir.

O O O >

How long since you have been working for him? A Day
before yesterday.

Q What did you quit for day before yesterday? A rhe
particular work was at an end.

Q Well, then, you worked up until day before yesterday
for ¥re Franklin? A Yes, sir.

Q For whom else have you worked since the 28th day of
November, except Mre Franklin? A Why, 1 have worked for the
Freeman Detective Agency.

Q Freeman? A Freeran.

Q@ HWow long did you work for Mr. Freeman? A Oh, maybe

t#o months in all, probably three months in all.

Q TFor whom else, since the 28th day of November? A Ohj,
odd pieces of.work 1 got for myseif. |

Q 1 am ask ing you for whom., A TFor myself.
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THE COURT. That is a little bit confusing.

Q VMR. ROGERS. Whom were you employed by when you worked,
except for Mr, Franklinand Mr. Freeman in the detective
business?

MR . FREDERICKS. rhat is objected to, may it please the
court, on the ground it is immaterial and not proper cross-
examination; if the witness has been working for some
one in some private capacity 1 don:t think counsel should
inquire into that. The only purpose of such a cross-
examination is to identify the witness and to show his
business and occuptation and all tht sort of thing, and

1 think it shows his relation to the case.

THE COURT  The objection is overruled.

MR . FREDERICKS * Now, then, suppose this man was hired to
work for somebody and do something in the nature of the
business, if he would tell who he was Working for, tkat
would give information probably to somebody that he was
working against and they would know that the party he was
working for had hired a detective. Now, 1 am only specula-
ting, 1 don't know.

MR, ROGERS. All right, if counsel will admit he is
sleuthing, and has been so, 1 don:t care whom he was

8 leuthing for, l.just want to show-- |

MR . FREDER1CKS*® 1 don't know whether that is the term to
bs used of the man as applying to-a man who works in the

detective business, there is no doubt about it, it is

admitted.
seonned by ek IBRE
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THE COURT. All right, there is no controversy. 1%t is
admit ted.

o
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MR ROGERS: All right. How long had youtleen working for
Mr Franklin bhefore the 27th day of November, MrMa.;}er?
A I velieve about twé or three months, provably two
months; I dontt just recall.
Q@ About two months « What had youteen doing? A Getting
interviews from different parties vwho were, I guess you
would call them, prospective jlrorse.
@ Did you wer wear glasses? A Not since I came to Los
Angeles, |
Q You never have worn spectazcles since you appeared on
the horizon of California? A No sir,
Q Where were you on the 27th day of September?
A At what time of the day?
Q@ In the morning of the day?
MR FREDERICKS: of Sept'ember?
R ROGERS: %{es. A I dontt recall where I was in Septem-
bere.
Q Uhlere were you on the 27th day of October? A I dontt
recall. |
Q There were you on the 27th day of December?
A I don't recall.
Q There were you on the 27th day of January? A I don't
recali..
Q There were you on the 27th &y of August? A I donrt
recall. -

0 Or of July? A I dontt recall.

]
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Q But your memory -- it is indellibly fixed on the
tablets of your memory that on the 2%th d&y of November
you were iri a certain place} eh?

MR FORD: We obj et to tmt, "It is indellibly fixed on

the tavlets of your memory " -- Read the question.,.

A Do you want me to tell you the circumstances?

.THE COUR': 7t is put in the way of a question, and I see

no harm in it. Objection overruled.
MR FREDERICKS: GO ahead and answer. A VWmt is the
question?

(Question read.)
Q Has your memory been refreshed recently on th_e sub-
ject of the 27th of November? A Only by seeing a re-
cetpt in a tailoxr store for the payment of money on a suit
of clothes, this suit of clothes which I wore on Sundayyk
Hovember 26the
0 It being a unique proposition that you paid for a suit
of clothes, you remembered it, is that it?

MR KEETCH: That is objected to.

TEE COU’E«T: You need not answer that question.

¥R ROGERS: %hat I am asking you is: If your memory has
been refreshed, revivified, as it were, for the 27th day
of, as it were, for the 27th of November. A It has not
been refreshed only from wmt I read in the newspapers,
and I wasbnot a bit anxious to ally myself with either

one side of the other, but somehow, itvas throwed at
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mé.
Q@ Vho threw it at you‘?» A Vhy, I was served with a
subpoena and called for the District Attorneyvé office.
Q Now, would you mind telling us how your memory was
revived, as to the 2%"th day of November, as cont¥adisting-
uished from the 27th day of October, or the 27th day of
December, Mr Mayer? '
MR FOED: We obj ect to that on the ground it is assuming
something not ineridenfe. The only fact here as dis-

tinguished from the 27th day of November, fram the 28th

day of November, Monday and Tuesday --

TEE COURT: Objection overruled. 4
iR FREDERICKXS: néad the questione.

(Question read.)
A By reading the papers.
MR ROGERS: Vhat papers did you peruse in order to re-
frésh your recollection, MT f»rayer? A Prbbably all of theme
Q frobably 2ll of them, but truthfully, which? A I
couldn't tell you vwhiche:
MR FORD: Just o moment. To that question we object as
not a proper form of guestion addressed to 2 witness,
"truthfully -:Jhich“?
THEE COURT: Obj ection sustained,
MR ROGERS: Well, which paper? A Oh, the Record, the
Eerald aﬁd Express, Times, Examiner.

Q Now, what did youread in the papers that refreshed
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your recollection, ¥Mr Mayer? A I pelieve I have it in my'
pocket, this particularlittle piece. Would you like to
see it? |
Q Show it. é(es, I would 1like to.

(Witness produces paper.)
Q ;{ou produce me a clippinge. Be kind enough to show me
we t refreshed your recollection as to the 27th day of

November, from the clipping that you now produce?  Be

© 00 -~ O Ut W DN =

kind enough to point out to me vwhat refreshed your recol-
| 10| lection in tiat regard? A Well, there is nothing right

11 | there, but I believe it said Burther up, mentioned the

?

12| date, and the time. I was not refreshed as to the 26th,

13| when I know I was in this office on the 27th, not on the

14 | 28th, nor on the 26th, but I was on the night of the 25th.
15| @ ©Now, I am asking you what there is about that fugitive
16 | piece of paper that refreshes your recollection as to the

17| 2%th day of November, 1911, in the year of our Lord?
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A Well, 1 notied the name Tom Jchnston and pert Franklin
and so on was published and the different things that
occgrred, spoke about in there that refreshed my memory ,
and then 1 went into the tailor one day and 1l asked him
if 1 owed him anything and he showed me a receipt for a
suit of clothes 1 had bought which said 1 had paid it

on the 38th, and 1 knew it was 3 days before that 1 got the
suit . _

Q How many days before? A Might be two or three.

Q But any rate, you got it before you paid for them?

A That is the idea.

Q VNow, what is there about this slip of paper that you
have produced to me that refreshes your recollection that
it was onthe morning of the 37th that you adzompanied

¥re Franklin up to the Higgins Building and went into the
room there?

MR . FORD* Objected to upon the ground that the witness
has already testified that it was only the occurrences
which was brought back to his memory, that he didn't get
the date ffom that but got it fromanother incident.

THE COURT. §verru1ed. What is your answer?

A Just what 1 read there, that is all, and in other papers,
just as 1 stated before.

¥R » ROGERS. Now, be kind enough to show me what you read

there that refreshed your recollection that it was the 28th,)|

just point it out to me. A 1 didn?t say right there.
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Q vou didn't say right there? A No, sir.
Q What did you show me this for? A 1 just showed--wanted
to show you why it reminded me of the way 1 was dressed
of that particular day.
Q The way you were dressed? Now, you know 1 wasn't asking
you about the way you were dressed. 1 was asking you
about the date, the 37th. Really 1 didn,t care a whoop how
you were dressed, but be kind enough to tell me what there
is about this that gives you the date?
MR* FTREDFRICKS . That is objected to, if the court please.
The witness has answered. 1t is a matter of a suit of
dlothes, when he paid for them the next day that he had
o1 at the time.
MR . ROGERS. Q Now, further about Col. Tom Johnston being
mentioned in this paper that reminded you that youwere
up there onthe 37 th, MNr. Mayer? A Why, 1 recall being
in Mr, Franklin's office one day when Col. Tbm Johnston
came in there and asked for Ure yranklin. Tdd him that he
was out and he said that he would like to see him right
away on important business.

"Was that on the 27th? A4 1 don t recall just when that
Was e
Q Well, is your memory any better as to the event of your

going up there to the office on the 37th than it is as to thg

time that Col. Tom Johnston came in there? A Yes, sir.

Q There is a distinction in your memory there? A Yes, s
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Q 1t works better on the morning of the 27th than it # id
as to Col Tom Johnston's arrival? A Jes, sir . |

Q Do you know why? A Why, because 1 paid no particular
attention to the entire proceedings after the 27th.

Q What is that you said? pead the answer.

(1,28t answer read by thereporter.)

Q You didn't pay any attention to the entire proceedings
after the 37th? A Other than writing him--

Q@ Why didn't you pay}attention to the entire proceedings
after the 37th? A 1 had nothing to gain from itone

way or the other.

Q The only thing you pay attention to is something you have
to gain from, is that the idea? A Certainly.

Q Got something to gain from your paying attention to the
morning of the 37th? A No, sir.

Q Then you paid attention to that because you had som ~
thing to gain from it? A No, sir, it recalled the way 1
was dressed. |

Q rThen your sartorigl appearance is what gave you the
Cue wheré you were on the morning of the 37th, so?

A Yes, sir.

Q If you radn't been dressed that way you wouldn't have
Temembered it? A Trobably not.

Q Now, if you had not been dressed just exactly so onthe
Torning of the 37th you wouldn;t remember that it was

there on the morning of the 37th that you appeared on
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scene?

Mr. FORD+ We object to that as speculative.

THE COURT. Objection overruled.

A Could I hear the quesation again?

MR. ROGERSs Yes, sir, he will read it to you,
(;asthuestion read by the reporter.)

A Probably not,

Q You would not? A Probably not .

Q Well, now, have you got the suit of clothes withyou
that reminded you of the 37th? A yes, sir, 1 have got it o
Q yet me look at it. What is there about this that
reminds you of the 27th?

MR+ FORDs Objected to on the ground it is frivilous and
not cross-examination .

THE COURT. 1In view of the witness's testimony 1 don't
regard it as frivilous.

A Because it is black.

MR+ ROGERS. The black means the 37th? A Probably.

Q wave you got the date marks on the inside pockets?

A No, sir.

Q You know a tailor puts his mark on the inside when he
turns it out. Bage you got one of those? A No, sir.
You W@t to look?

Q No, 1 will take you r word for it. Now, it being
black amd you being dressed in black, you think it is the
37th? A 1 know it.
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Q You know it because it is black, am if you hadn't been
dressed in that black suit of cléthes you wouldnt!t have
known it was the 37th? A Probably not.

Q Wéll, now, referring again to this clipping that you
Yave produced, ir. Mayer, what attracted your attention par-
ticularly is that it is--it is the description of the

mys ter ious man. You recognf%/?% yourself as a mysterious
man, did youj "As told by defendant witnesses, small, dark,
wedght 135 to 135 pounds, about 5 feet 6 inches in height,
smooth shaven, and attired in black clothes." 1s that what
struck you, was it? A Yes, 8T

Q And you recognized yourself as being the man, that
mysterious man? A Not exactly mysterious. 1 have been hex
all the time.

Q Did you realize that that was the description that Mr
Frankliﬁ gave to Col Tom Johnston and that that which you
now told me is the statement of what Col Tom Johnston said

that Franklin told him? A 1 would like %o hear that

question again.

MR . ROGERS. Yes, he will read it to you.

(Last question read by the reporter. )

i didn't know who made the statement, 1 didnit think-+

Did you tear that out of the paper yourself, in Mayer?

And to whom did you first show it? A To myself.

A
Q
A Why, 1 velieve 1 did.
Q
Q

And after you had perused it yourself, to whom did you |

Vlnbxt show it?
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1/ A I dontt velieve I have showed it to anyone else, this l
2} particular piece, might be the folks in the house, my folks.
3| I am sure of thate |
4| Q@ " You didntt carey it in your black suit, the 27th suit,
5| you know, from that day until now? A No sir, I believe
6| this is just in the paeper & few days ago; maybe a week ago,
7 maybe two weeks ag0O.
8| @ VWhy, Colonel Tom Johnston testified about siz weeks \
9| agos A I dontt remember Colonel Tom Tohnston testifying.

10| ¥R FORD: I move that it be stricken out, assuming sane-
11 thing that vas not in evidence, The witness said that
12| he didn't know in what connection it appeared in the news-
13 praper or vhose language it wase. All he noticed ves the
14 description given in the paper.

L 151 7up coumr: Do you want tkat esnswer stricken out?l
16| 1R FORD: ;\[es, your Honor,
17| 18E COURT: Motion to strike denied.
181 r ROGERS: Now, ¥Mr Mayer, to vhom did you first communi-
19 cate the fact that yoﬁ were up there on the 27th with your
2| Yleck suit of clothes, your 27th suit? A I believe to my
21 b‘rother. ‘
2 8  Vhat is youi‘ brother's name? A Mayer is the last name,
2 é I understand so. What is the rest of it? - A Chauncey
2| is nis first name.
% Q Vhat is his business? A Vhy, he is in the wholeszle
% gent's furnishing business. He just works by the dy.
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1 Q To 'whpm did you next communicate this information tlat
2 you were the man that were up there on the 27th with your
3 black suit of clothes? A Probably to my mother or father,
4 gomeioody that might have been in the house€.
5 Q ’Well, let us leave out family matters, if you don't
6 minde To whom did you next communicate it? A I donf;t
7| recall showing it to anybody else. ‘
81 Q I ammnot asking you about showing it. I am asking you
9 to vhom you communicated the information tlmt you were the
10 man that was up there on the 27th in your black suit &f
11 clothes? A I don't recall of cormunicating it to any-
12 body else.
13 @ Until you went on the stand, Mr Mayer? A Until I
14 was brought to the District Attorney's office.
15 Q How did you come to be brought to the District Attor-
16 neyts office; do you }mo wW? |
17 MR FORD: If he knowse
18 THE COURI': Obj ection overrulede
19 A Through telephoning..
20 YR ROGERS; .Did you say you were telephoned to? A Through .
2l the telephone.
2 Q  Who telephoned you? A I don't recalle
= @ You don't recall? A I don;t. The tzlephone didntt
2 come to me directly'. There was word left 'at the house
= tellingme I was wanted at the District Attorney's office,
% for what reason I did not kmow.
D _ | sconned by L W LIBRARY |
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Q@ S0 you came up there and told them? A I don't believe
I said anything about it.

Q Had you seen Franklin hetween the 2t6th day of November
and your apperance upon the witness stand?

MR FORD: Objected to upon the ground it has already Leen
asked and answered; Said he worked for three or four
months for Franklin.

TEE COURT: Obj eetion sustained.

MR ROGERS: pad youseen Franklin and talk to hi m about
this matter, between the 26th day of November, and the pre-
s ent moment? A About this mysterious man in black?

Q No, about you?

MR FREDERICXS: I suppose by this matter, counsel means

the question of his being up there on the 27t11§f November?
IR R(ﬁERS: No, I dontt mean anything except vhat my cques-
tion implies.

MR FREDERICKS: Unless it is specific, I don't see how the
vitness can understand it; I don't.

TEE COURT: Do you understand the'question? A I do

not; _

R ROGERS; Fave you seen Bert H. Ffanklin between the 28th
&y of November and the present moment , in which your
appearance up there on the 27th was mentioned? A &es

sir, while working for him out on FiftiethAstreet, he ask-

ed me if I could recognize certain markings oncertain pap-_

ers which he said he had, that I did not see, and I told

scoaned by LA B LIBRARY
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1| him I didn't know as I didn't see them, but if he would
2| show them to me I would try and recognize them, but I
3| have never seen them.
. 4| Q You told him you would do the best you could?
5 5 A. I would try to recognize them if I possibly could.
6| Q I am referring to the fact that youvere the mysterious
7| man tlt were up there on the 27th; I am asking you if
[ 8| Franklin ever talked to you about that.
9 | ¥R TREDERICXS: Ve obj ect to the question, may it please
10 | the court. He was the mysterious man may confuse the
11 | witness, No objection to the question if it is -- as to
_12 whether he had = conversation with Franklin about being
13 | up there on the 27th.
14 | THE COURT: I think the question might well eliminate the
15 | word "mysterious", btut it is harmless.
16 | 'R ROGERS: pe has announced himself, has fumnished me with
17| the pe.per tiat says sOe.
18 | ¥R FREDERICKS: vou can't tell how a witness is going to
19 S’pea.kr. e may answei' the whole thing on the ground that
20 there Was' not hing said about & mysteri'ous mane
21 | 4R APPEL: pe mey answer the other vay. |
22 MR pOQEERS pe has recognized himself by the description.
23 This is thedescription of the mysterious man t.ha.t is in the
24 Paper yougave me, you Knows Answer it, please. A XNever
25 before I was =zt the District Attorney's office for the
26 first time I was telephoned to.
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Q Vas Franklin up there at the District Attorney's of-
fice when you got there? A Ni sir, he was not..
a Vas he there while youvwere there? A Ee was up
there theother day while I vas there waiting for Mr
I‘--;T_cLaren.r
@ Oh, Mr McLaren, this gentleman here? A fes sir'.
Q  The Rirns man? A I dontt know if he is a Barns man or
not.
Q Is he the man that first brought it to your attention
that you were there on the morning of the 27th? A No sir,
Q Did Mr Franklin see you before you went to the Dis-
trict Attorney's office? A NO sir.
Q Did hesee you up there? A f{es sir,
Q@ Is he the one that talked with you? A He.talked to
Me,.y €S |
Q  About this matter of your being up there on the 2%th,
huh? A Yes:

¥R FREDERICKS: 71,et the witness state what he did say.

R ROGERS: What vas the answer? Let him finish.
(Answer read by the reporter.) A Ibelieve he asked me
if I could recall I was a certain morning, the 27th,
pProbably .

Q Ang yourecalled it did you? A Yes sir.

Q  Immediately? A f{es sire

Q You knew just where you were on the morning of the

27th immediately upon Mr Franklin asking you? A No sir,|
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I had read it in the paper before.
@ Now, is this all you had read in the paper which you
have not shown me? A No sir, I read a great deal more.

Q Vhat else did you read?
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A VWhatever was onthe rest of the sheet ofthat paper there

and probably some more.

Q Weli, tell me did you réad any more besides what was
in the paper from which you took this piece that you have
given me? A Yes, sir, 1l read what was on that page, that
entire page, and probably the other newspaper that had

the same kind of thing.

Q Tell me whether you did or not, do wou know whether you
did or not? A 1f 1 read any other papers?

Q Jes. A 1 did.

Q@ What other paper did you read? A The Times amd
rxaminer and Herald and Express. |

Q@ Now, what did you read in the Tims? A 1 don?t recall
just exactly what it said in the Times.

Q@ 1 didn't ask for you to be exact. What did you read

in the Times?

MR « FREDERICKS. Objected to upon the ground it is immateriall

what he read in the Times. Not directed towards any par-
ticular thing. -

YR+ APPEL. He said he refreshed hds memory from what he
read in the paper.

THE COURT* Objection sustained.

¥R, APPEL. We except. .

MR+ ROGERS. Q What did you read in the Examiner?

MR+ FREDFRIXS* Objected to upon the ground the question

has beenfully covered by question and answers with this

witness.
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Mc. FORP. The witness testified he knew of his own memory
and from the fact he boughtva suit of clothes--~
MR. APPEL. we never mentioned his own memory .
THE COURT* The objection taken is not good. Objection
overruled.
MR+ APPEL. 1 wish to correct the statement of counsel, the
witness neversaid he remembered from his oW¥n memory. He
gsaid he refreshed his memory from what he read in the paperd
and counsel is trying to mislead.
MR+ FREDERICKS* Both sides have had their turn.
MR+ APPEL. 1t say it is so.
¥R. FORD. 1 say it isn't.
WR. APPEL, 1 say it is so and 1 will have occ@sion to show
to the jury he has done that repeatedly. 1 think 1 have
marked it fifty times where hé has attempted to misstate
the evidences .
THE COURT* The court has overruled the objection.
MR. ROGERS. Q Can you answer me or don t you know what
the question is? A 1 donjt recall what the qQuestion is,
(Last question read by the reporter.)
A 1 don,t recall just what 1 read in the Examiner.
Q 1 don't ask you for just what you read. The sum and
substance of it, the purport of it. A Something about

a man on the 27th, probably the 38th 1 read about it, 1

dontt recall just exactly what 1 read.

Q And inthe Times what did you read? A Probably the
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same thing.

black suit of clothes and the fact you had been to your
tailors that you were the man, so? A vyes, gir, but 1
didn't go around and tell anybody that 1 was.

Q You didn,t go around and tell anybody that you were.

You waited for them to dig wou up, is that right?

A

Q Now, you know Shober's description of the man is tit
he looked like Joe Ford. Will you be kind enough to step
down here beside Mre Ford and let's see if you look like
Joe Ford.

¥R - FREDERICKS. That is objected to as imraterial

THE COURT+ Objection sustained.

MR . ROGERS. Q As a matter of fact, don,t you know that
Mr. Franklin the day after Shoeber's testimony was around
the Waldorf Saloon saying to everybody that he could talk
to that it was all a lie and perjury, that he was never
up there at 7 olclock inthe morning with anybody»at any
time ‘whatever, and that he dug you up 2as
Mp . FREDFR10KS That is objected to as imaterial.
MR+ ROGERS. W;ll, produce Franklin and let's see.

THE COURT Objection sustained.

6790

And #What in the Tribune? A Probably the same thing.
probably the same thing, you remember it perfectly?
No, sir, 1 do not. | |

And it at once occurred to you that owing to your

1 believe that is it

an alibi afterwards

SEALHE Y
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MR« ROGERS. Were you around the Waldorf with Franklin
after Shoeber testified? .

MR+ FREDERICKS® Objected to upon the ground it is
immatérial.

THE COURT+ Overrulede

A 1 don:t know when Shbeber testified.

Q Well, we will give you the date. Were you around the
Waldorf--you know where that is, donit you? A vyes, sir.
Q VWere you around the Waldorf with Franklin on July 13th?
A 7 do not recall.

Q@ Were you around there onthe 13th of July? A 1 do not
think so, ‘maybee.

Q You do not think so? A Maybe 1 was, 1 couldn:t 8ay .
Q When was it you were there?

MR. FREDERICKS. shat is objected to, may it please the
court, as assuming a fact mot in evidence. The witness
has never testified he was there.

¥R« APPEL. Yes, he said so.

NR+ ROGERS. 1 will change that a little bit. Q You have
been arownd the Waldorf with Franklin a lot of times, haven'{
you?

MR. FORD* We would like to be heard onthat. We object to
that on the ground it is incompetent, irrelevaht and
immaterial and the witnesschnnot be impeached by incidents
or specific conduct by showing that he frequented some

saloon near Mr. Rogers's office.
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MR. APPEL, That is not the purpose.
MR. FORD- If 1t is for the purpose of laying the foundation

for having made a statement on his part contradictery

&f his present evidence, it should be confined to some state

ment made by himself .




© o -3 ;> T o O D e

[\ T R O R - B = S S T e e e i o e
> W N M O W 00 S TR W D RO

26

5793
Nowk then, they have asked a question they know is abso-

lutely irrelevant, about Franklint's declarations. I don't
beliere he made suchdeclarations.

MR ROGERS: I kmow he did.

MR APPEL:V We take an exc eption..

¥R ROGERS: I know he did, of my own knowledge.

MR FREDERICKS: What is the use of such rediculous preceed-
ings?

MR ROGERS: Then, Mr Ford better not say he does not be-
lieve it.

MR FREDERILICKS: wr Rogers started it.

THE COUR: No, you are wrong, Captain. Mr Ford start ed
it W saying he did not vkelieve any such statement.

¥R FORD: I do not, your Honor.

¥R FREDERICKS: Then the statement was made Ly somebody
before, or it was Mr Rogers -- .

THE COI}F&‘: ¥e has 2 right to propound @ question.

MR FORD: I have a right to pisbelieve anything nof put
in here in evidence in the proper method.

THE COURT: if youvanf to be heard on the law of your ob-
jection, I will hear you, put I will not her you diks);uss
the question of whether or not the question propounded ‘the
defensey is in good faith or not. ’

R FORD: I mmve not stated anything about fhe good faith
of this question. I simply said this: that there is no

gouund whatever for the asking of this vitness vhether or
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not he appeared in a certain saloon vhere Mr Franklin
was since the 28th day of November, or since the 12th

or 13th day of July, that the only vey he can impeach this

witness is by showing tlat this witness made a contradictory

statement .
THEIE COURY : What is the ground of your ohjection, Mr Ford?
MR FORD: That it is noti ¢ ross-examination, does not in

enywise tend to impeach any statement made by the witness,

and no foundation lzid for asking the question, incompe-

tent, irrelevant and immaterial for any purposé, calling
for hearsay~ testimony, calling for the acts and declara-
tions of other persons noi in anywise affecting the char-
acter of his testimonye.

¥R APMEL: We vant to ask him if since Mr Sho'eber here
testified, say between the 13th day of July or the 12th
&y of .:I'uly and a reasonable time thereafter, whether or
not he, incompany with Mr Franklin visited upon divers oc-
casions, the ’\;‘afaldorf}. Now, we are not saying about their
taking e drink together, or going into any apartment of
the Waldorf tlat is a part of Mr Tranklin's office, we
are not claiming timt, but we are simply asking whether
or not he was there. Now, if we vent to ask him, if

we have.him or if we ever get him inside or outside or by
the cigar store, or wherever they blacken boots or anything
like that, we want to ask him whether or not in his pre-

sence Mr F anklin said it was a 1lie, that he had nevef be
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up there into this ofice in the Higgins Building at any
time ever, from the beginning of the world to the present
time at 7 or 8 o'clock in the morning with anyone, and we
want ‘éo ask him whether or not he stood over there and de-

nied that statement. Now, that is good grounds for con-

tradiction.

MR FREDEBICK’S: Contradiction of whom?
¥R APFEL: Here is a man says, knowing he has been there, |
if it is true,-- I am not discussing the truth or vera-
city of the witness -- if it is true, he and Franklin must
have veen together, if he is testifying to the truth.

Now, if Franklin standé up to the world and says, "I nev-
er was there at any time or place; it is a darned lie",
and this man says, "Amen" to it, it contradicts his pre-
sent testimony, he approves by acquiescence, he approves
the statement contradictory of this, he makes & statement,
a cont radiction.

YR FREDERICKS: Withdraw the objection. Go aha&d and
answer the question.

THE COUTRT: .All right.

¥R AéfEL: That is 21l right. Ve want to show it and
it is cross-examination.

MR TREDERICKXS: To.

THE COUR': What is- the answer?

A I would like to have the cguestion read.

TEE COURP: Read it.
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(Question read.)
A Pe has probably come in there vhile I was in or else
probably I have come in while he vas in. I doubt very
mﬂchlif I ever went in with him, maybe‘I did.
MR ROGERS: Well, I am not partiécular about the means of
entrance, or how you happened to be there. What I am par-
ticularly anxious about is whether or not you were there
with him on numerous occasionse.
¥R FREDERICKS: That is obj ected to -~
0 Be kind enough to tell us about tmt.
MR FORD: They have to direct hisattention to some par-
ticular time and place. _
TEE COURT: I think he has answered timt questione
HB.FREDERICKS: e says he was there on some occasionse.
TEE COURT; Be says he vas there, in the last answeT.
MR ROGERS: Now, vhether you.camé in with Franklin,
whether you preceded him or he prece ded you, be kind
enough to say wheth er you were there approximately glong
about the 12th or 15th-of July. Now, think it over. That
§s the day after it appeared in the papers that Shoeber

testified. Think it over.
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A 1 have not been in the Waldorf since July 13th at no

time with r. Franklin.

Q Are'you sure? A 1 would not be positive, but 1 don't
beiieve 1 have seen Mrs Franklin in the Waldorf for quite
some time. "

Q VWere you there about that place, in the immediate vicinit
on the 13th or 13th of July? A Of July? ' -
Q Yes. A Probably.

Q@ Probably . Where? A4 1 couldn't tell you, 1 don't

know if 1 was there, 1 am not positive.

Where did you s ee Mr. Franklin about that time?

1 don't recall seeing Mr. Franklin on the 13th.

or the 13th? A 1 don't recall.

Will you say you did not? A No, 1 could not.

You will not then swear you did not see ﬁu Franklini

the 12th or 13th? A No, sir.

MR . FREDER1CKS+ We object to that as immaterial, not
cross-examination . |

THE COURT. Objectioﬁ overruled. B

MR . ROGERS. Q Were you Wworking for him? A On the 12th
of July?

Q@ +ves, or the 13th of July, thereabouts? A No, sir.

Q@ TFor whom were you working? V
)R . FREDERICKS., We object to that as immaterial.
THE COURT. Objection overruled., |

ﬁA Wag the 13th on a Saturday or Sunday?
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Q@ 1 dontt know, and 1 don't care. A 1 do not either.
Q 1 am talking about the day that Shoeber testified.
MR+ FORD. The witness is entitled to a matter of calendar
information., |
MR. ROGERS. All right, you are very proficient with
calendars, 1 don't know what it was. 4 |
MR . FREDERICKS. It seems to me we are wasting a lot of
good time-~-
MR. ROGERS. No, we are just showing up a perjurer, we are
not wasting time when we do thaf.
THE COURT. Wait a minute--
MR . FREDERICKS. Wait a minute. If your Honor pleases--
MR « ROGERS. You need not say 1l amwasting time--

THE COURT. Wait a minute, now. It is impossible for

this matter to be passed; Mn Rogers,laré you avare of the
remark you just made?
MR » ROGERS. vYes, sir, 1 am and 1 stand by it, sir.

Captain Fredericks said 1 was wasting time and 1 said,

"o, sir, 1 am showing up a perjurer." 1 stand by it too.

THE COURT. You say that with the witness here onthe

stand? :
answer to

MR . ROGERS. Yes, sir, in/what he said to me, and 1 will
say it when 1 stand out there and argue.to this jury, sir.
THE COURT. You have some Tights when you stand out |
before the-jury that you do not have with a witness on twe:

stand. This witness is here on the stand .
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MR « ROGERS. 1 understand and 1 call him so to his face.

1 never say anything to a man's back 1 don't say'to him,
THE COURT. And you seriously insist upon your right to use
that term to a witness onthe stand?

MR . ROGERS. Absdlutely, sir, in response to what he said
when he said 1 was w2sting time.’

MR + FREDERICKS « The statement was an objection.

MR « ROGERS. 1f he had not said it I would not.

MR + FORD. I call your Honor's attention td Section 22200f
the Code of Civil Procedure.

MR «+ ROGERS. " What have you got to do with it?

MR, APPEL. What has he got to do with it, your Honor?

MR « FREDERICKS ' Nothing.

MR-.APPEL. Do they want to prosecute every one of counsel
on the defense here?

MR+ FORD. 1 addressed the court.

MR . APPEL. He has nothing to do with the prosecutions here.
THE COURT +« No, they have nothing to do with it here. MNn

Mr Rogers, the Court ‘- exceedingly regrets to have to take

drastic action in this matter onthe conditions that exist
here this afternoon, but it is imposs ible to conduct a
court and have witnesses come here and have the protection
they are entitled to, with any kind of decorum, any kind of
regularity and permit any attorney, no matter under what

circumstances, torefer. to a witness in that way upon thg

stand. 1 do not believe you mean it, and yet you have
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insisted upon repeating it here three times.

VR. ROGERS. Does ?our Honor mean, that 1 did not, that
1 am not convinced that he is not telling the truth?
TﬁE COURT: 1 do not think, Mre Rogers, you mean to assert
that you have any right or there is any propriety in your
making the remarks that you did of and concerning a witness
while here on the stand.

MR . ROGERS: Only in reply to the District Attorney, sir,
who said 1 was wasting time.

MR+ FREDERICKS . rhat Wwas my objection male to the court,
your Honor .

MR * ROGERS + That is nof an objection . gJhere is only one
objection, irrelevant, incompetent and immaterial and not
cross-examinatidn.

MR * FREDFRICKS* Amd having been fully gone into.

MR. ROGERS+. (ounsel attributed to me that 1 was wasting
time and I said 1 was showing up a per jurer, lwas
examining a witness whom 1 believed to be so.

THE COURT® the courf is exceedingly reluctant to take
drastic action in a matter of this kind, but witnesses must
be protected and if they are not protected in court during
examination it will very soon come they would take the law
into their own hands and protect themselves. |

MR . APPEL. They try to do it right in court.

THE COURT  We would have a condition here that cannot be

permitted.
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MR . APPFEL, Only in court--
THE COURT* The matter cannot pass, lMre Rogers was
examining a witness, counsel for the prosecution objécted
on the ground that it was a waste of time--that is not a
legal objection, it is not a proper objection, and the
impropriety of such an_objection‘l will take up a little

later--—
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1| but, irrespective of that, it did not ju stify the remarks
2 | made by lr Rogers, namely; that he was showing up a per-
3| jurer; that is not a memark timt counsel can érer make of
4| &nd concerning a witness while he is on the stand. The
5 latitude of counsel to argue such a proposition to a jury
6| at a later time is a very different matter, but it does
7| not exist and ca.npot ke permitted while the witness is
8 | here on the stand.
9| MR ROGERS: If your Honor pleases -- '

10 THE COURT: I will hear you, Mr Rogers.
11 | MR ROGERS: Ve all, wﬁo have 'pacticed at this bar some years
12 in criminal cases remember Judge Smith, the best criminal
13| judge that ever sat in this countys no ‘man who has succeed-
14 ed him was Wortl'gof unlatching his: shoes as knowing any- |
15 thing about crimineal law; there was a lawyer on the stahd
16 | once in a case of the People against Alford, charged with
17| XKilling BEunter, prosecuted, I think, by distinguished
18 counsel; I thought that that lawyer was not telling the
19| truth; I caught him in what vas nottrue, and I asked him,
20 "When did you perjure yourself; then or now"? Counsel
21 | asked as your Honor has indicated that the word be not
22 used'._ I use Inglish if I may -- I insisted upon the word
23| and .;'udge Smith permitted me not only to use it, put to
24| argue it at tmt time.. I am willing to stand by Judge
25 Smith's ruling. |
26 THE COURT: I sha.lll be the last one to criticize the
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ruling under those conditions, but this is a very different
situation.

MR.ROGERS; I cannot see it, sir, be that as it may.

THE COUR': I cannot let the matter passe It is a most
serious violation « my sense of the proprieties in a court
of justice; it is not even said in the form of a ques-

tion t hat might under some extraordinary circumstances,

such as you have cited, be permitted. »

MR ROGERS: And I seid the same things then as I have said
now, that I believed as a reason for my asking the ques-

tion, I believed the witness to bé a perjurer and I had

- nothing to take back, and Judge Smith, the best criminal

judge that ever sat on this bench or anybody's else!

benchs, I am willing to take what your EHonor gives me,
but I have nothing to t'ake back.
MR APPEL: Your Honor, will you pemit me a question?

Thether your Honor is proceeding under section 1209 of

the Code of Civil Procedure?

THE COURT: veés sir, and sections following it. I am

-

about to do so. I want to act with perfect deliberation

in this matter, but I deem that I must act in the matter.
The witn ess MaYer is on the stand, ¥r Rogers is inter-
'rogating him, Captain Fredericks,‘of the District At-
torney's office, objects on the ground that the ques-
tion is a vasie of time, an objection which he ought

not tomake, but Mr Rogers' replied it was not avaste ¢f
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time he was showing up a perjurer, a conclusion upon his
part that he had no right to draw while the witness was on
the stand, and under the circumstances. Mf Rogers. was
given an opportunity to withdraw the statement and de-
clined to do it, on the contrary, repeated it. This |
conduct on his paft the court is canpelled to find and
does find to be an unlawful interference with the pro-

cess and procegdings of this court and constitutes a2 con-
tempt of court. The Court regards it as a serious con- -
tempt of court, particularly in view of the fact that Mi
Rogers has again repeated the statement, and for this con-
tempt Mr Rogers is fiﬁed the sum of $50 - A
MR ROGERS: (Interrupting.) Your Honér had better send me
to jail, sir. I won't pay the fine. I helieve I am right.
THE COURT: The court has not yet finished. As an alter-
native Mr Rogers will be committed to the county jail for
the period of five dayse.

¥R ROéERS: I take your Tive days. th me a habeas COTpPUS.
I surrender myself nbw to the sheriff,

MR.AP%EL& Wait a minute. On the part of defendant, your
Honor, the defendant takes an exception and objects to the
order of the court adjudging leading counsel for the de-
fendant guilty of contempt upon the matier stated in the
order, and a recital of the facis upon'which the order is
made, for the reason and upon the ground that the factis

anm stated in the order, are not in violation of any
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6805
subdivision of sectiom 1209 of the Code of Civil Progedure @
the State of California, and upon the further ground that
there is no particular subdivision of said section mention~
ed in the order upon which said order adjuging Mr Rogers .
guilty of contempt has been named by the court, that the
particular dubdivision of section 1209 or any part thereof

has not been specified by the court in its order;
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and upon the ground and for the reason that the order of the
coﬁrt; being then and there void, and the facts not being
in vidlation of any provision of Section 1309 of the Code

of Civil Procedure, that the adjudging of leading counsel

in this case guilty of contempt of court is to the dis-
advantage and prejudices the‘substantial rights of the
defendant here; that the defendant is entitled to be
represented by counsel untrammeled and without threats

and without coercion of either him or his counsel, and the
defendant at this time objects to proceeding until he has
been restored to that same position that he occupied bvefore
the order.adjudgingrh. Rogers guilty of contempt was made;
that he is deprived of his constitutioral right to be
represented by counsel at all stages of this case, without
any coercion or any threat; that the court had no right to
make this judgment adjudging Mrs Rogers guilty of contempt

of court during the course of the trial and while i¥r. Rogers
was in the performance of his duty as an attorney in open
court, and Mz, Rogers has charge of the trial of this case and

everything connected with it.

admonition. We will take a recess at this time for 10
minutes .

MR. APPEL. Your Honor, what is going to be done? The
defendant insists upon some disposition being made of our

objection.
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THE COURT' The objection is ovefruled and the trial will
proceed. ‘ | o

MR+ APPEL, We take an exception.

(AFTER RECESS.)

MR, DAREOW® 1f the Court please, 1 don't know whether that
order is to go into immediate effect. Counsel has not
finished this cross-examination. 1 think thé matter could
be postponed for a short time without losing whatever
effect it has.

THE COURT. The Court has no objection to that at all, M
Darrow. There seems to be a difference of opinion, whidh
1 assume is an honest difference of opinion between the
Court and counsel, as to their rights here, and there is

a time when that can be settled.

MR » APPEL. Your honor ordered him committed whilehe was
in court. The code says that no attorney while attending
court in the actual performance of his duly nor a Witness
can be arrested and committed.

THE COURT-. Well, 1 aﬁ not making any change inthe order.
1 am listéning to Mr, Darrow's remarks here.

MR . DARROW "~ I would suggest, Mre Appel better discuss this
matter, whether he wants the matter postponed. O0Of course,
l am in a position--1 don't care to take much stand in it,

but prefer not to go on myself. = There is a way out, 1

suggest, if it is agreeable to counsel.

MR. APPEL. Well, your Honor, Mr. Rogers seems to take the

scanned by LAl LIBRARY




© 00 9 O Ut ok W N

O D DN DN DY DD bt e b ed e e ped p
[=7 2 B - . N A N == T~ o B o r SN 1 S SO /L S \C T S S Y

6608

same view 1 take of the matter, any committment made
by the court of an attorney while in the actual progeess
of the case is void, and that he should ke turned over

iﬁto the custody of the officers, and that unless the
entire order ie set aside - . - adjudging him guilty, and
which is a2 part of the committment, he cannot go on in the
case.

TEE COURT, Well--

MR. APPEL. Of course, if your Honor makes an order that
we shall go on, of course, we will have to do it naturally.
We will stand on the proposition that thies defendant has
been deprived of his counsel during the progress of the
case. |

THE COURT. The court will not vacate or set aside the
order.

NR . APPEL. What does your Honor order, we shall proceed?
THE COURT. Just a moment. Mre Rogers is in the next room,
1 velieve? | |

MR. DEHM. Yes, sir.

THE COURT. Tell him to come in. MNre Rogers, the court
will not vacate or set aside the order but in view of the
circums tances presenting themselves here at this time in
the midst of the cross-examination, and in view of the fact
that it appears that the matter arose, as 1 assume, to be
an honest Gifference between counsel and the court as to,

the rights of counsel ir a matter of this kind, 1 will m
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the order to this extent, that the fine will remain fixed
at the sum of $50, the alternative being instead of
committment forVS full days, Mre Rogers will be committed

to the custody of the sheriff and sent bo jail until

9 o'clock tomorrow morning. The court will proceed to

ad journ at this time. 1 don't want there to be any mistake
about the court's position in this matter. The court. is
emphatically and positive of the opinion that no attorney
has a right under any circumstances to use the language

used and claimed to be right by M. Rogers in this court room
while the Witness is on the stard, conceding the right on
proper occasicns on argunent, but Mr. Rbgers having
deliterately referred to the witness while heéwas a witness
on the stand, as indicated by the order, Hre Fredericks
having objected upon the ground that the question was a
waste of time , Mr. Rogers having responded it was not a
waste of time, but he was showing up a perjurer, was in

the opinion of this court guilty of contempt of court, and

a distinct violation of thg ggg?ion of the Code quoted,
that is to say Subdivision, 1309, Code of Civil Procedure,
"Being an unlawful interference with the progress or proceedd4
ings of this court," the court finds Mr. Rogers guilty of
contenpt of court and fixes the penalty at the sum of $50
and as an alternative to be committed to‘the county jail

of Los Angeles County from this time until 9 o'clock tomorrow

morrning . In view of the circumstances the court will tak
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a recess until 10 o'clock tomorrow morning . (Jury

auimonished.)~

(Recess until 10 o'clock Aggust 7, 1912.)
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