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THURSDAY, AUGUST 1, 1912; 10 A.M.

Defendant in court with counsel. Jury called; all present.

Case resumed.

- - -

difficulty hereafter, and if counsel deems it/of importance,
will entertain a motion to strike out certzin testimony.

Page 61468, there was zn objection made Yy ir. Appel, among

other objections we find at the page indicated, 6146, line

14, "The docunent has not been showh to witness or counsel
on the other side." The balanoa/of the objection, the

court is satisfied was properlsy overruled, but as to that

feature, in overruling that /part of the objection, the
ing
court was rely/- as stated/again on page 8150, line 15, "The

Court is acting upon %

cf all these telegraps." Subsequeﬁt discussion revealed the

fact, through an oxfersight, that particular telegram was
not in the poss9ésion of the defendant. Had it been in
their possesg;én for a day or two there would be rno particuls
occasion for/StOpping the proceedings in court and showing
ther what he had already had. That assumption appeared to

be errorneous, after lzater developments--

presumption the defendant has copies

T

MR « ROGERS. DNow, if your Honor please--
THE COURT. But the court was relying on that assumption.
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MR. ROGERS. On yesterday, when we went through theae_
messages we couldn't find that telegram, and j statedb
yesterday it was a cheap trick to try to put in a tg€legram
that; believing we had been furnished with all tMe copies.

Now, it subsequently develops, and 1 intendeg’to state it

to your Fonor this morning, 1 just told My Geisler it
should go into the record, that was a JFostal telegram, and
it appears that several of these Pg€tal telegrams were left
at the office, among some cipher/telegrams we were trying
to read by various methods. My remark was not justified,

because counsel had given uys a copy of that telegram, not

"exactly in the form whic} it appears here, according to

my information, doubtléss a mistake of the stencgrapher or
typewriter. It is /proper 1 should apologize to ur. Ford
for the remark 1 ,éde yesterday about it. 1t was not here.
1 have not persdﬂally looked at the telegrams and was in-

formed we hadp®t received a copy, therefore, 1 made the

remark. My/remark was without foundation, because Mr. Ford

had givern/me a copy of that, because we thought other cipher
telegi me .of > the Postal Telegraph Company were not in the
cou room, therefore, mv remark was entirely unjustified,

d Mr. Ford has my apology for having said that, and your

THE COURT. Trhe Court will accept it as an amende honorable

of gentlemen, and call that branch of the incident closed.

Trhe fact remains, however, that the court having assumed t
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def endant had that telegram, was in error in- its ruling.
‘ow, if that ruling is--

MR « FREDER1ICKS. No, counsel has just sazid they did have
it.

THE COURT. They did not have it available at the time.

MR+« FRED¥RICKS. Oh, didn't have it here.

THE COURT. Did not have possession of it. 1 will say that
1 based the ruling upon the theory that it was mong the
telegrams here present. If it hadn't been it seemed like
an idle thing to stop and hand it over again. /%f is
deemed of importance the court will entertain a motion to
strike it out. 1 do not wish it understood at all that
thé court rules or has admitted the rule or establisﬁed a
precedent or having ruled that any witness may be examined
in regard to the contents of any written document, tele-
gram or any other written document, without first showing
that document to counsel for the defense and the witness.
Without this statement it might be'such an interpretaticn
might be placed upon that ruling, and that is the purpose--
MR. ROGERS. 1 want to say one further thing in regard to

showing messages.

scanned by Lalpok
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1| Of course we were furnished with, as your Honor can see,
2| sldps of paper vhich Mr Fredericks said yesterday were CIip-
3| ped out of some evidence brief or trial brief, something &f
4 tet kind, and they are nothing but cdpies; they pretend
5| to bve ndthing but copies. Now, the rule which calls for
6| the inspection, under section 1000 does not prevlude the‘
7| original of which this purports to be'a copy, being shown
8| to wus; ‘that comes undver another section, if your Honor
9| pleases.
10 | THE COURT: ?es, you are entitled to the original, if you

» 11| want it. I was not informed as to the true statement of
12 | the facts; I supposed, until the discussion came up, that
13 | you had the documents that had been delivered. Of course,
14 | the originals would come from the telegraph office.
15 | MR ROGERS: There is anothermatter I vant to call your
16 | Honor's attention to, speaking of this code matter, Ve
17 | have diligently, and with the aid of experts, applied this
18 co'de, -which was discovered by Mr Ford, to certain of
19 these telegrams and we get most. remarkable and unique
20 resuits, results which we are prone to think indicate that
21 | the code is not< entirely correct, in other words, it
22 | does not mathematically demonstrate itself, SO;lvee telegram
23 | turned out to mean a statement to somebody to/Athe vhiskey;
24 | if I had sent that telegram, it possibly might be attribut-
25| able to me, but ﬁr Darrow would not send such a telegram
26! as tmt.
scaaned by LaLsA *uwm&
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MR FORD: ‘Whgt telegramé

MR ROGERS: I dontt know which one it wase So I am in-

clined to think that counsel either has another code or

that this code is not entirely accurate., Ve will do the

best we can with it; some of it works out and I tﬁink he

has another code, and we are not disposed to admit the cor-
rectness Qf this code.

THE COURT: I do not understand you are admitting the cor-

rectness of it. |

¥R ROGERS: No si~, nor we do not want to be put in that

position. It does work out, according to the recollection

ofvarious people, it does work out more or less correct-

ly with respect to some of them, but it won't work with

some of them.

¥R FORD: The telegrams of the last month and a half, I

believe, work out, do they not?

MR.ROGERS: ;retty close. Somethings you have to guess

ate . |

MR FORD:~ four Honor will recall, and the evidence already
showé, there s one dictionary code introduced, which

vas used on the Johannsen telegram; this code is formed
only as an explanation for the telegrams for the month

of November, and'possibly a part of Qctober; we ascertain-
ed the code did not work prior to a certain date, indicat—
ing that anothef dictionéxy had been used on thkt date,

If we introduce any of those, we will give counsel zall
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the codes in our possession.

MR DARRQW: We ought to have it now.

MR FOR:D: All the codes in our possession in regard to that
matter.

MR ROGERS: ©Some of this matter we are talking about, if
your Honor pleases, as MY Darrow :a‘aid,,"yesterday, this te-
legram vas nothing but one of a series; if the matter vas
under consideration and various aspects presented fram
time to time, one telegram is not understandable without
the remainder of them; some of them we can figure out and
s‘ome of them we are upable to figure out, not having the
code or dictionéry. Ve have done the best we could with

it, and if he has another code and purposes to introduce

those telegrams -- evex%suppose he does not, we are entitled

to it.
MR FREDERICES: It is rather a strange thing tmt we should
be called upon to furniéh a code for the defendantts own
telegrams. -

TEE COURT: I not see anything strange about it.

MR FREIDERIBKS 'fou do not?

THE COURT: No.

MR FRE DERICKS: Those are his telegrams, and it is his
co de’. y |

MR ROGERS: He did not write it, in tmt sense -- I leave
it to Captain Fr.edericks' own sense of fairness, he did no

witte it.
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MR FTREDERICKS: No, but it is something that the d efense,
in the defense's own affair, and naturally, even though
Mr Darrow has forgotten the code, oT never actually knew
what it vask he certalnly would be in much better posi-
tion to digﬂit out than we were.

MR ROGERS: We have not had these to dig this out until

yesterday.
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MR. FREDERICKS. You can sit up nights and dig it out from
your own codes. | B
MR« ROGERS. That is ttue enough, and we are doing it,
but we have_not had these telegrams as longas counsel has,
counsel has had them for months and we have had them only
for a few lours.
MR. FORD. We are informed that a certain man prepared that
ccde, we asked him for assistance in the matter and he gave
us a dictionary which did not cone within 40 miles of
furnishing the code to any of them; we asked him for the
code and he sayé there was no symmetry to the code, it
was mislaid, it had been destroyed, so we were compelled
to go out and purchase every conceivable small dicticnary
in town, we bought perhaps half a dozen or more small dic-
tionaries, and we had to labor with them and fit them and
wve got some remarkable messages too, which did not develop
to be the right messages. Now, the party who drew up that
code for M, Darrow could undoubtediy give him all the
assistance, at least, which he gave us, which was none at
all.
TEE COURT. Of course, the diligence and industry of counsel
is commendable, but 1 must assume, if you desire to intro-

a number : - ted

duce /. * of these telegrams interpre/ under thre code
and are able to interpret other codes, that you will fur-
nish the defense the same facility for interpreting them,

if he deems them to bs in his favor and wants them.
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MR « FREDERICKS. On the ground that we are the attcrneys
also for the deferndant, we will tell him where he can buy
the books and ke can go and buy them.

MR. ROGERS. Trat is very kind, he can go and buy them--
MR, FORD. Here are a nurber of telegrams from October 36th
on that are to be read by this code, and the telegrams have
not yet been definitely admitted by the defendant, and they
are mt rendering us any assistance in identifying and
introducing the telegrams, in fact raising every technical
objection. |

THE COURT. 1 think Captain Fredericks's lasts tatement has
fully covered this objection, ir. Ford.

MR « FREDER1ICKS. There is nothing before the court.

MR+ APPEL. Here is the proposition, your Honor. Mr. Darrow
testified on the stand that this subject upon which they

are inquiring, your Honor, is a matter cbvered by a nunber
of telegrams backwards and forwards before the télegram in
question here, andij?they are entitled to introducen one
portion of the correspondence concerning the subject we are
entitled to introduce it all.

THE COURT. 1 agree on that point with you, and Captein
Fredericks has just stated‘he would furnish those documents.
MR. APPEL. That is all right. The only thing we want is,
if they have anything by which they can interpret, and there
are any other telegrams bearing upon thzt same subject, in

order to make it intelligent to the court and the jury and,
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everyone else, so that we can look at them, so that these
telegrams that were sent, and a part of that telegram--

THE COURT+ And Captzin Fredericks has stated he will fur-
nish it to you and that should close the incident.

MR» ROGERS. When is he going to furnish it?  We have
telegrams--

MR . FREDFRICKS+ We will help you read fhem as fast as you
want to here in court; that is, . Ford will, 1 do not know
that 1 will help you-~-we will help you as fast as we can in
court and when we get through we will tell you where you can
go to werk and sit up nights on them.

MR . DARROW - We want them now because it is a number of a
geries and, further, there might be considerable cross-
examination leéding up to any one of them, z2nd we are

entitled to then. _
MR+ FREDFRICKS. You think there is another dictionary?

another dictionary.

MR o ROGERS. iire Darrow does noé know .

MR . FREDERICKS. We have the other dictionary and we will let
them use it any time they wish to, but we wont have much timg

to use it here, but such as we have, it is available to

them.
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MR FORD: 'ﬁb do not like to have our pwmperty taken away
from us, but we will tell counsel vhere they can buy ite
MR_ROGERST Loan it to us for a week or so.

TEE COURT: There cannot be any difficulty about your
purchasing 15 cent dictionaries.

MR FORD: Itlis not that, it is the probable hunting them
up, and another thing, we have done certain work in pre-
paring for cross-examination of a witness, and I never
have heard that a cross-examiner was compelled to furnish
the material which he had in his possession so as to .--
that the'witneés might guard himself against cross-examina-
tion;

THE COURT:  If the cross-examiner is going to interrogate
the witness in regard to the contents of a written instru-
ment and he has the means of interpreting that written
instrument, he mush furnish that meahs.

MR FORD: &ust as soon as we start on any telegrams =-

TEE COURI': Counsel hasr stated they will proceed to do
that, and take whatever time is necessary when these mat-
tersrcome up to interpret them, but it would be an idle
compliance with the statute to hand to eounsel for the de-
fendant a documeﬁt in a language or in a eipher tmet was

unintelligible to them. If it can be made intelli gible

it must be made intelligible before any question is asked.

I velieve that is, the meaning‘of»thestatute, they shall

not only be shown the matter in cipher, in vhich it may
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be, but if it appears the cipher is unintelligible, the

spirit of the law is to be complied with by ma.kiﬁg it
inj;elligible, vefore the witness can he asked in regard to
it. B |
MR ROGERS: In view of Mr Darrow's answer, your Honor
please, this matter commenced along time ago, and tlat
there was other correspondence. In view of the fact they
have given us at least three messages of the same kind in
cipher, which cipher is not understandable under this code,
it appeers that the matter is one of a series of doc;ments;
and that under the law we are entitled to know theseries
before any one of the documents --

MR FREDERICKS: " Undoubtedly that is the entire series
that you have got rish%t there, those three telegrams, and
they are all translatable by that code. They are the alpha
and omega ; there is nothing before and nothing after.

MR FORD: After we have finished our cross-examination,
and if, perchance, we have not goné into code telegrams
which are not covered by the present code, vwhy, we will

be giad to give counsel évery po ssible assistance and

will. even give him absolute translations of these messages,
together with the dictionary, and save them all the wrk
possible, so when it comes their turn to introduce evidence
they will have every facility to do it. Ve want everything

to go tefore the jury, but at the present time we want

to guard our information as far as possivle, Now, I don't

sconned by LA BWLIBRARY
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like to giscuss this matter in the presence of the jury
too much.) »

THE COURT: I dont't think there is anything b efore the
court, ‘ .

MR FREDERICKS: There is nothing before the court. TVhy
don't we go on with our testimony?

MR ROGERS: We ask that we be allowed to look at the code
whereby they claim to interpret the telegrams between
Leo M. Pappaport and ¥r Darrow, on the ground that the

messages --
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MR. FREDERICKS. Your Honor, we had--
MR. ROGERS. Tardon me--

MR, FREDER1CKS. 1 thought 1 could shorten it.

- MR. BOGERS. Now, let's see if we ought to have it.

MR« FREDERICKS. You have it now, you got itlkst night,
that code.

MR . ROGERS. There are three messages here that ilr. Darrow--
we have some in English that relate to the same natter;

that the whole series oﬁght to be understandable at one
tine.

MR+ FRETFRICKS . You say there are three mesuages that

this code.wont translate?

MR+ ROGERS. i Darrow already testified there was cOrres~
pondence from time to time .

¥R+ FREDERICKS. Let's see what these telegrams are. Give
us the dates of them and we will see if it is necessary so
we can translate them.

MR « ROGERS+ October 3rd, Octoker 233rd, October 12th.

MR+« FORD. waven't you got one of Qctoksr 4th?

MR . ROGERS. Ore in Fnglish on October 3rd.

MR. FR¥DER1CKS. Well, now-< ‘

KR+ ROGERS. We might have wor ked this out very readily our-
selves. 1 zppreciate dre Ford's statement we ought to have
worked this out oureelves. Youf Honor can see we didn't
have this; dor't krow what they were and had no copies

ur.til a day or so ago. They have had them for months .
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MR. FREDFRICKS. We didn't have all of them for ronths « We
got some of them yesterday. |
MR . ROGERS. 1 am speaking of the telegrams to Rappaport.
MR+ FREDERICKS. That is the three.
MR. ROGERS. These three are the ones you gave mé. 1 don't
know whether there is any more or not. |
MR« FORD. The one of October 33rd--do you admit the
telegram and then 1 will give you the code?
VR . ROGERS. 1 should say not. 1 am not bargaining, 1 am
asking for a right.
MR. FREDERICES. You want to know what they mean.
MR. APPEL. 1In order to see whether we admit them or whetheq
we deny them. ‘
MR. FREDERICKS. All right, here is one dated gctober 13, 19
sent by Rappaport to C. 8. Larrow, signed by Darrow, sent
by Darrow to Rappaport. All right, that is 93-32-1-5-43.
vow, what does that mean?
MR+ ROGERS . Pon't read it out.
MR . FREDFR1CKS. That is what you wanted us to do.
MR . APPEL. WNo, here is the idea, ur, Fredericks. Just
a monent--here are a‘number of pzpers in a foreign language
Mr» FREDERICKS. 1 have got you.
ir. APPEL. We want to know what they say before we say they

are or are not. 1t is like sseing a gack--holding 2 cat

there inside of it--

MR. FRD. %e are going to give it to you right now.
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MR. FREDERICKS. 1 thought you wanted it right out. Now,
here is znotter one dated October 3, 1911. 1t wont meah
anything to read it aloud. "October 11, 5 there until 45
22 requires." That is from i, parrow to i, Rappaport.
MR. ROGEFS. Nc, it is signed D and ¢4 Leo ¥. Rappaport--
we don't know wbether it is from Darrow or not.
VR« FREDFRICKS. Here is another cne dated gctober 23rd,
purporting to be to i, Bappaport signed Darrow. "Then
81-18 67-4 58-132 62-13 then will try 84-18 10-14
©9-12 coming very slowly. October 23, 1S11."
MR. APTEL. 1 think 1 can tell wh=2t that is.
MR+ FREDERICKS. Now, we have given you ouf translation of
that.
MR » ROGEPS. Are these all the telegrams to Rappaport that
you rave?
MR. FREDERICKS+ 1 don't know.
MR« FORD. Now, with regard to that matter, counsel has
just usked if these are all the telegrams to Rapaport
we have. Personally we don't look after these things..
We tzke thg telegrams and turn them over %o a stenographer.
1 presume they are. From time to time we get frow varicus
sources additional telegrams. Up to this time it is all we
have as far as we know.

MR « ROGERS. That is, you go over to the United States

District Attorney's office and bring then over here.

MR « FREDFRICKS . Well, they have given us all they have.
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e think we have everything and 1 think you have ever

we have.
THE COURT.
answer .

MR. ROGERS.
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The District Attorney has made a perfectly fair

Yes, sir, he has made a perfectly fair answer.
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¥R FORD: We don't want to put ourselves in the position --
if we get eny additional we will inform counsel.
MR APPPL: Of course, you are only speaking with regard
to your present knowledge. If you get any further knowl-
edge you will tell us about it. |

CLARENCE S. TARROW on the stand for
furth er c ross-gtamination. |
¥R FORD: Now, that counsel have all the codes, I will ask
them i they have examined the telegrams that were introduc
ed yesterday, and if they desire to withdraw their objec-
tion to the int roduction?
MR ROGERS: The gentleman has not zdmitted then yet.
MR FORD: BHave you made any investigation of those three
telegrams with a view of ascertaining their euthenti~
city, MT Darrow? A I have not. I have inﬁestigated as
to reading theme. ,
Q@ You told us perhaps you could identii‘y them if you had
the code'. A I didn't understand I so stated.
Q@ Did you receive and send those telegrams? A I preD
sume I received them, and sent them, or ordered them se
Q By those telegrams, I refer -- let me have those last
three tel ggrams, Mr Sm?.th. By the telegrams, I refer to
exhibits 43, 44 and 45. 43 purporting to be a telegrg.m
from Leo v. Ragai)ort to Clarence S. Tarrow, from Leo M.
Rappaport , dated November 29th, and which has been inter-
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preted, "VWay I spend thousand to regain Indianapolis
evidence.," Dig ybu receive such -- that telegra.m from Mr
Bappaport about that date? A I think so.

Q R(éfer}'ing now, to exhibit --

MR ROGERS: Pardon me, might we suggest this: when you

sy, "Did you receive tiat telegram", I take it that, if I
may be permitted, with.xespect to the foundation, I could
clear it up in a moment. |

THE COUR': GO ahead.

¥R ROGERS: wr Da;r'row-, is it or not a fact, that when a
telegram came in ciphér, that you did notsee the original
telegrams, but that on the contrary youvere given the trans-
lation of it by one of the clér]—:s‘? A That is the fact.
I think I have testified to it before,

Q ‘That ymi di d not see the original telegram, but merely
the transletion tiat vaés handed to you by someone?

A That is #efact about it.

(J; How is that with réspect tovthése that were sent;

did you prepare them yourself, or did you merely direct
that = telegram to that effect or in tmat sense be sent?

A I directed that telegram be sent telling vhat I wanted,
a,hd it vas written by som ebne el se.

MR FORD: Then, as I understand, referring to this exhibii--

referring again to exhibit 44, you did receive from some-

cne in your office the interpretation of the message on

November 29th, 1911, and tiat interpretation es given to |
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you was from -- cor a ddressed to you, signed by Leo M. Rappa-
port, dated November 29th, and read, "May I speﬁd thousand
to regain Indiaznapolis evidence?" A I velieve tlmt is
Qorrect.' ‘

Q@ VWhat did you do with that document vhic hwas handed to
you at that time? A I dont't know.
Q@ Do you know whether it is in existence now or not?

A Provably not.

Q And the exhibit vhich I have = showryou is substan- - ~|

tially‘ in substance the code telegram stating those facts?
A I think so.

Q We then offer it as secondary evidence, the original
document -- secondary evidence of the contents of thé docu~
ment which the witness has testified, your Honor, and ask
that it ve marked 44,

MR APPEL: ;rust in order to preserve therecord, we object
to the introduction of the 2lleged telegram upon the
ground no foundation has been laidl; it is incompetent,
irrel evant and immaterial, not the best evidence; it is
secoﬁdary evidence; it is collateral to any issue in this
case, notcross-examination, and the statute foundation

for the introdﬁction of sedondary evidence not having been
complied withe ‘
TEE COURT: Okj ection overruled.

MR APPEL: We except. What exhibit is that?
THE COURT: This is exhibit 44 for identification, and no
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becomes exhibit 44. |
MR FORD: Calliné; your attention now, Mr Darrow, to ex-
hibit No.43 -- A That is the one of the 29th, is it?
Q Ygs sif, 29th. This purports to be a telezram to
Leo M. Fappaport dated Los Angeles, Cal., November 29th,
1911, and signed C. S Darrow, in typewriting, and vhic h

has been interpreted by the code given you y esterday to

mean, "May spend thousand dollars if necessary." I will
a.sk you how, didyou on tmtdte direct someone in your
office to put such a message, "May spend thousand if
necessary", in code? A I believe I did.

Ci Vhat became of the message which youdelivered to the
one in your office, the driginal document, "May spend

thousand if necessary?"
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A ™ the regular course of businesg it would be sent, 1

don't know outeide of that. Probably sent.

Q But the English message, "May spend thousand if necessary!’
!

N\

-

MR . ROGERS. Ue ras not s2id that he wrote that.
MR+« FORD. UNo, 1 haven't said so either.

A 1 haven't it, and 1 presume it is destroyed.
Mg . FORD. Then we offer, if the court please, this telegram
which has been marked 43 for identification, as people's
exhibit 43, and as being secondary evidence of the con-
tents of the original message, which cannot be found at
this time.

MR . APPEL. Wait a moment. We object upon the ground that
it is incompetent, irrelevant and imnaterial and not cross-
examination. Upon the further ground that no foundation
h3s been laid for the introduction of the paper in ques-
tion; that no sufficient statutory foundaticn has been
laid for the introduction of the message in Question;

that the document hzs not been identified by any person
there was to be a copy or a translation nor contain a
direction or the language or'the_mearing or the intention
of the witness, and that it is immaterial for any purpose
whatsoever.

THE COURT. Objection overruled.

MR . ATPEL. We %2ke an exception.

MR+ FORD. 1 now attract your attention, ! Darrow, to
N :
a document which has been marked 45 for iderntificaticn,
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dated December 1, 1911, purporting to be a telegram addreSSﬁd
to Leo M. Rappaport signed Darrow in Code and which had
teen interpreted, according to the code furnished you
yesterday to mean, "Do not spend that thousand dollars."

1 will ask you if onthat date you directed any one in your
office to send such a message to ir. Rappaport.

MR. APPEL. Of course, these guestions, ycur Honor are sub-
ject to the same objection made yesterday to this general
line of testimony .

TEE COURT. The same'objecfion, the same ruling and the
same exception, that it is not cross-examination.

A 1 presume that is correct.

MR+ FORDs @ And what became o the message--the original
messagé in English made before the translation into cipher?
A 1 haven't it . 1 presume it was destroyed with every-
thing else in the office we didn't keep.

MR . FORD. We then of fer your Honor the @ocument which has
been oi‘fered/%gr identificaticn as.People's Exhibit Nunber
45, and as confaining secondary evidence of the contents
of the origiral docurent, which has been destroyed.

MR « APPEL. ?Vg make the same objecticon that we made to the
other documents.

THE COURT. Tre same ohjection, the same ruling and the

same exception. Mr. Clerk, you mark this as People's Exhibiy

45,

MR. FORD. Q Beferring to the Biddinger natter a monent, |
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Wre Darrow-—- A i, Ford, 1 don't want to interrupt you,
but there is a series of these, 1 think 1 am entitled to.
MR+ FORD. 1 expect to return to them a little later.
MR « ROGERS. 1f you are going to leave the matter now--
VR. FORD. You héve a right on redirect examination to put
everything inthat 1 don't put in on cross. 1 think you
know that already. Wi"l you read the question?
(Last question read by the reporter.)
MR+ FORD. Beferring to the Biddinger matter, ycu met lr.
Piddinger at the Alexandria Hotel about August--zt théd
Alexzndria Hotel in Los Angeles on August 16th and again on
August 17th, is that correct? A 1 don't know, it is
probatly about correct.
& And on one of those dates did yocu hard to r. Biddinger
the docunert which has been marked Exhibit Number 307
A Trobably my writing, looks like it, undoubtedly is.
Q@ Your writing. DIid you give it to ir. Biddinger at that
time? A 1 don't remembef.v _
@ Did you give him any memo;andum at thkt tire? A That
1 don't recall., Very likely 1 gave him ny telephone
nﬁmber, and the memo:andum Job Harriman would proably
irdicate that he coul get that out of the book.
Q@ Are the words "Job Harriman" in ycur handwriting?
A

fhey are.

&I

And the words "Home 493" in your handwriting? A 1t i?‘

&

And the figure 3 under the figure 4, is that in your
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handwriting? A 1 presume g0, it is not quite so plain.

& The word "Bioadway", is that inyour handwriting?

A 1t is. |

MR* ROGERS. What did you say?

A 1t isv

MR+ FORD. Q rhe word "Palace" is that in your handwriting?
A 1%t is not.

Q 1s that correct? A That is correct.

Q@ You don'"t know whether you gave that to ir. Biddinger on
that occasion or not? A 1 do not. 1 very likely did, bﬁt
1l have not any distinct recoilection about it.

Q Whén you met Mre Biddihger in San Francisco, you were
stopping at the Palace Hotel? A 1 was.

Q@ And at that time you were occupying room 60877

A 1 don't know; 1 donit remember the rooms 1 occupy at
hotels. |

Q@ 1 veg your pardon? A j don't rewenber the roéms 1 occupy
at varicus hotels. |

{ wpave you any means of finding out, s Darrow, what room
you occupied? A 1 have none.

Q@ When you met ir, Riddinger in San Francisco, did you

tear off a piece of paper‘and give it to him, containing
your room number? A 1 have no remembrance a2t all about it.

¥R, APPEL. 1et us take a ruling on this, your Honor. 1f

that is any cross-examination if the witness sayp on diregt

examination--
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THE VETNESS: Suppose you det me answer.

¥R APPEL: I know, but it'is a waste of time; if ¥r Bidd- |
inger testified to an imnaterial'fact,we didn*'tcare any-
thing about ,we certainly would not ask the witness about
it, and whether he s gotvthe room number there of the

Palace or not, it would not ve material. I don't suppose

examined upon anything he has not denied oraffirmed, one way
or the othere It is only to save time I am suggeéting
this.

MR FORD: The witness testified -~

THE COURI': Objection overruleds

A I prefer to ansWer it, Mr Appel. I don:t want to
interfere with you, but I prefer to answer it.

MR FREDERICKS: WVhat is the question? |

7 (Lasi} cuestion and answer read.)

MR FORD: Attracting yourattention to exhibit 29, did
you ever see tiat pap er before? A I don;f. recall ever
seeing that paper before. o
¥R FREDERIPKS: That paper refers to a little -- A You
mean the little one? |

MR FORD: Yes, referring to the little paper. A My mek~
ory does not get down so fine as tmt.

Q Do you know in whose handwriting those figures are?

A It does not look like mihe, tut it might be.

Q Look &t it, and see what ycur vest judgment is about

that matter. sconned by LALAWLIBRARY |
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MR APP,EL:, We object to that as notcross-examination. Let
us see. Your Honor will remember the Baird case, that I
read yesterday. There ther had introduced on the part of
the People c ertain documents, c ertain forger'ies, contempo-
raneous with the one in question; the defendant went upon
the si;and and testified conce»rning the one in qestion;
he didn't testify concerning the others. Now, that is inv
this case -~ it is only the principle tmt is parallel --
this is collateral, they cannqt make him an expert on hand-
writing in any way, shape dr menner in order to prove their
case; this mans=id tlet he gave it to him. Now, they
undertake to corroborate him by making the defendant a wit-
ness against himself infavor of the prosecution. I sub-
mit, on principle, that is all wrong. It is of little
importance sofar as we are concerned, vhether he gave him
the number of his room or anything like that, or vwhether he
wrote it on a small piece of paper, on the margin of a
newspaper or on a vwhole newspaper ovr on a map, it makes no
difference about that, but upon principle, it is wrong, and
it is in direct violation of the rules of evidence., It takes
more time to aigue thafr the matter is worth, but we do not
propose to allow this liberality without being checked in
some vay or other, and as we are contending for that prin-
ciple of la{rr, we make these objections in oxder to be con-
sistent right along.

THE COURT: Objection oerruled.
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MR APPEL: Ve take anexception.

A Mr Foqd, if you will 1e't me ésk you a hamle.é.s question
I thinl_clI can clear this up.

MR FORD: Very well.

THE WITNESS: Does that memorandum you showed me from the
Palace Hotel shov}'I occupied room 609%?

MR. TORD: This is & memorandum accompa.ning a statement of
the clerk on the back -- A The biil is receipted, isn't
it?

MR ROGERS: fes, you paid your bill, evidently.

A Now, I do not need to see it, Mr Ford --

MR FORD: Tt is room 6097, and date of arrival, 8/24,
departure 8/25. A I do not recognize this handwriting;
it does not ldok like mine, but I have no doubt that
either Mr Biddinger or I wrote it in accordance with my
statement that vas my room number. Is that satisfactory
to you?

MR FORD: After looking at it carefully, is it your best
judgment it is in your handwriting or Mr Biddinger's?

MR AiDPEL: The same objedtion we made before.

¥R ROGERS: It isverystrong corroporation --

TEE COURT: Objetion overruled. |

MR APPEL: We except.

A It does not look like mine and I nw;ar have had the
pleasure of any intimate connection or correspondence

with Mr Biddinger, and I do not believe I ever saw his
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handwriting, but I have no doubt that tmt memorandum vas
n‘fade because itvas my room and I told him so. |

Q VWould you write the figures 6097, ¥r Darrow, on a
little §I!.ip of newspaper. |
HR APPEL: We doll't care whether he does or not, but we
vant to be consistent and ve object to any direction to
write that, not tlmt we care for it, but because it is
wrong to allow it, because it is --
TEE COURT: Objection overruled‘. A I think I won't write
ite Isn't thestatemlent sufficient to cover it? I have no
doubt that was made.
MR A?PEL: He cannot be compelled to act in court for
anyvody --
TEE COURI': No.
MR AiDPEL: Why does your Honor overrule our objection?
And let us get a ruling on tmmt. The witness on the stand
is not an expert on handwriting;we did not ask him to be an
expert, your Honor, and we have been liberal and thé wit-
hess has been liberal in saying, theeffect of this thing,
of bringing out the fact or circumstance, if itvas written
by Mr Biddinger itvas because he told him so, it wvas his
room numbers, |
MR FORD: We will save all this argument, if the witness
#oes notvant to do it,we won't ihsist on its A I do not
object to writing it for any reason excepting I fully

answered, and my statement is sufficient for the record;
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MR« FRELFR1CKS. Wé will let it stznd the way it is.
THE COURT. The question is withdrawn?
MR. FREDERICKS. UNo, we will let it stand the way it is, the
witness has refused to write it and we i1l not press the
matter.
MR. APPEL. Fe did not refuse to write it.
VR . FREDERICKS. Yes, sir.
MR+ APPEL. 1 szid the court-
¥R . FREDFRICKS. Fe said in the record he would not do it.
A Bring it back, %W, Ford, and let me write it, will you,
just to accommodate you?
MR, FORD. Thank you.
A Now, what do you want me to erte?
MR+ FORD. 6097 and a capital B and a small o, Ro.
A A1l right. (Witness writes on paper. )
MR, FORD. Ve offer this in evidence as feople's Exhibit
Number 46.
MR . ROGERS. Just a moment--if it made one particle of
difference 1 would probably call y:ur Honor's attention to
the rules of law in the premises, but your Honor remembers
the story of the preacher who said that he knew that
Nod's Ark rested on Mt Ararat tecause he had been there
and seen the mountain. Now, here is ¥r., Darrow, he says
he wzs in San Francisco and saw Biddinger and %told him the

number of his room, and what difference does it make--

they are bound in collatsral matters by their own cross-
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- examination and they cannot contradict it. 1 can show

you, 1 presumg, a dozen authorities on that by walking in
there and bringing down a dozen different books, when

they are cross-examining on collateral matters, they are
bound iy their own answer and they cannot éontradict it.
THE COURT. The objection is overruled. ﬁark it as an
exhibit. |

MR+ FORD. Q wow, to ge&t: this record straight ir. Darrow--
MR. ROGERS. You could not straighten that record if you
tried.

MR+ FORD. We object to being interrupted by those-
remarks of counsel, your Honor.

THE COURT . Oh, it is harmless.

MR+ APPEL. We are talking about the record, your Honor,
the record is crooked, that is all. We;don‘t mean counsel
is or anyone. That is, that the record is too croored to
straighten it out.

THE COURT. Proceed, i Ford. ,
MR« FORD. To have the record straight-, lir. Darrow--withdraw
the Question--you would not deny that is your handwriting
at this time?

MR+ ROGERS- We objedt to it as already asked andkanSWéred
and not crecss-examination.

THE COURT. The objection is sustained on the ground it is
already asked and answered.

4 1 have already fﬁlly answered it.
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MR FORD. Would you give me that telegram, Mr. Swith, the
Johnston telegram that was introduced yesterday?
THE COURT. Gentlemen of the jury, bear in mind your former
admonition. We will take a recess for 5 minutes.
(After recess.)
THE COURT. You may procéed, gentlemen.
MR+ FORD+ (Conferring with lr. Fredericks.) We are not
losing any time, your Honor, we are saving time .
THE COURT. All right.
THE W1TNESS. 1 am saving time, too.
MR. FORD. & <you were present, ir. Darrow, on Main street
near Third when irs Franklin was a:rested? 4 1 was. Very
near it.
2 'In crossing Third‘street, going towards Fourth, if
you crossed on the west side of the street you had only
one street intersection to cross, is that right?
A Oh, 1 don't know. _
& 1Until you got to Fourth street. A 1 domit figure
out that fine when 1 cross a street.
@ 1 am asking you now if that is not a fact.
A VWhat is this you are asking me?
M. FORD. Read the duestion.
(Question read.)
MR « FORD. From your office to Fourth street.
A yn crossing Third, if 1 crossed on the west gide 1

had only one street to cross?
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~Main street, did you not? A 1 said--

. Main street where Third street intersects on the west

Q ves. A 1 donrtt know, that is too fine for me.

QR You described yesterday the intersection of Third and

Q That is answered yes or no. A No.
MR « ROGERS. Let him answer as he pleases.
A No, 1 did not. 1 made some statement about it.

Q You s tated that just before you got to the point on

side that you crossed over towards the east side of Main
Street, is that correct? A 1 did not, 1 said about there
1 couldn't tell you exactly where 1 crossed the street.

Q@ You did cross before you got thére, did you? A 1 had
to cross before 1 got there.

Q You crossed Main street before you got to the point
where Third intersects Main on the west side? A 1 don't
know. 1In that vicinity.

Q You don't now know whether you crossed before you got

to Third street or aftsr you got to Third street? A 1
don't know now and 1 never did. |

Q Ybu were walking from Second street towards Third on the
west side of Main Btreet, were you not? A 1 was.

@ When did you cross Main street? A ¥Fou mean in point

of time or location?

Q Both. A VWell, .n point of location 1 crossed it in the

vicinity of where Third street runs west from Main; In

point of time it was around 9 o'clock, 1 don't know the

exact minute. scanned by LALARLIBRARY
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Q Did yousttempt to speak to him? A I don't know.

| 6 .50
Q VWell, now, the point where Third street intersects
Main street is south of the part where it intersects on the
west side, is it not? A That question is not complete'.

MR ROGERS: Read it please.

(Last questionread bty reporter.) @
MR RORD: Youare corrects I withdraw the gquestion. i
A You mean the point where it intersects on the east side?
Q@ I will correct the question so as to have the record
straight. The point where Third street intersects Main
on thewest side of the street is north of the point where
Thi rd street intersects Main on the east side of Main
street? A 1t is.

@ Youcrossed before you got to the point where Third

intersects ¥ain on the East side of thestreet? A I

think so; I am very sure I did. ,
Q When you meet Mr Franklin you immediztely saw Mr Browne :
coming Vvehind him? A I saw him before, I didn't meet
him tkere. I saw him as soon as I saw Franklin.

Q@ Yousmw the two of them? A I did.

Q Youstarted over to speak to Mr Franklin? A Ivas

going to spek to him.

Mr Browne came in between us and told me tmet he was going

to arrest him or something like that.

0 He said not to speak to him? A Yes,
Q And you dicdn't speak to him? A I didn't.
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Q You t estified the other day that whenever the prose-
cution didn*'t have anything else to do they began grand
jury pr@ceedingéto keep you busy; is that correct?

A Is tmmt correct thatI so testified?

Q Yes. A I think I did.

Q@ And that is your opinion of thefact, is it? A You
mean now, during the time - ‘

Q@ I withdéraw that mestion. Did it occcur to you =--

A No, it didn't.

Q@ =-- that the prosecution -- what didn't occur to you,
¥r Darrow? A What I forsee is running through your head;
occurred to me that the prosecution was going to begin
anoth er grand jury proceeding.

Q Vhat did occur to you? A Nothing.

Q You knew that MT Browne vas working for the'prosecu—
tion? A I did, and I placed no connection vhatever be-
tween their being on thestreet.

Q But when Mr Browvne said, "Don't speak to him";

you did believe tmt there was some connection? A I ssid
so. Connection between vhat, the two?

Q@ Between Browne's présence there and Franklint's pre-
sence there? A I did, he said so.

Q And you obediently complied with Mr Browne's order
not to speak with MTr Franklin? A I didn't speak to him.

Q@ Didyou come dovm Main street to -Second street, or

did you go up Third to Spring street? A How is that?

scanned by el S LIBRARY




W S w2 [A] bt

© o0 3 O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Q

street or did you go up Third street to Spring street?

A
Q
?
Q

to Mr Franklin? A I don't recall asking him anything.

Q

time, did you not? A I thought so.

Q
not.

¢

Mr Franklin? A I think not.

Q

'done before I had time to think of itvefore I met him

again.

Q

Franklin street? A I did not.

¢
Q

entering the BEall of Records. I don't know the name of

that street. Is it New High in front there?

¢
Q

. Temple? A Thestreet in front of here, whatever it is.

Q

And yet you did notattempt to speak to him? A I did

6752
From tlmt point didyou go doxx)n Main street to Second
You mean afterwards?
Yes. A Myrecolleé‘tion is I went to Spring street.
At Third? A I don't know.

- Did you ask Browne at that time why you couldntt speak

Mr Franklin, you thought, was your employe at that

Did you ask Mr Browne at that time why he was arresting
Vhy not? A Probably ddn't think of 1t. It was all
You caught up to him at the corner of New High and
Where did you catch up? A I didn'tcatch up anywhere,

Vhere did yousee MT Brovme a=zain? A About as he ws

Of this vuilding? A  Yes.,

On Franklin or on New High street between Franklin and

On the Froadway side side or New High street side?
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A T am not®miliar vith the streets. |

Q@ Youare facing Rroadway now. A I met him almost
q:‘.rectly in front of the Hall of Records.

Q@ On the Broadway entra.npe or t he New Highstreet en-
’;rance? A I dontt know. ‘Not on the FProadway entrance.
Q On the New High street entrance? A Must have beén.

Q On the east side of the building of the Hall of Records?
A Just as I was entering it. I wonit give directions. I
am not certain about them.

Q You motioned to MTr Browvne to come tack to youA? A I
dvon't know; I think he vas hehinq therest of them.

Q@ Did you motion for him to stop? A I am notcertain;

I might have.

Q And then it was for the first time near the FAll of

Records that you leamned for vhat Franklin had been ar-

-rested? A Yes, I think so.

Q@ Did you consult any persons between Third and Main .
streets, the time you left Thind and Main until you came
up to the Ball of Records? A I did note.

Q@ Vhy did you come back to the Hall of Records, instead
of going dovm to the Political meeting at the Socialist
headquarters? A Because I thouzht I better,

Q@ You better whe®? A  The arrest of Franklin naturally
disconcerted me at that time, andwas very much more im-
portant to me than going to the Socizlist headquart'ers;

Q And yet not important enough for you to inquire right
seanned by LAl A LIBRARY
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6254
there when hewas arrested, why he was arrested? A Pro-
bably was important enough, but I didn't., He vent right
on and Ivent righ& on.

Q@ You didn{t follow them and keep them in sight to see

where theywere going‘:? A I did not.

Q Yoﬁ di dn't meke any attempt at that time to see where

Browvne vas taking Franklin? A I did not.

Q@ Your meeting with him gt the BEall of Records was en-
tirely accidental? A f{es. I was going tc? the court réom.

Q For what purpose? A To atténd court. ‘

Q Toattend the trial o the McNamara case? A Yes.

@ On tiet morning, the only thing being done was thedraw-
ing of a jury. A TIvas always here when the jury was
Tawn.

9 Vell, but that was the only thing that was being done
on that morning? A Ye€s, that was important, however,

Q@ You always considereci that important to be present

at the drawing of the jury? A Well, now, Mr Ford, vhat
do you mean -- trat that was the time the jury -- the

time the juryvas drawn out of the bax?

Q That is what I am asking you? A VWell, it vv'fa.s not.

Q@ It was not? A No.

Q Vhat was it? A The &y the jury appered.
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Q@ The day the jury appeared and were giving their answers
why-- A That is it.
Q --they could not serve, and the court was inquiring into

their qualifications to serve, is that correct? 4 That

~is what 1 thought you meant when 1 answered ycur otler ques-4

tion.

Q@ You considered that important that you be there for
that purpose? A Why, 1 always was there.

Q@ You considered that of greater importance than to
inquire into the arrest of Franklin? A 1 did at that
time. |

Q@ Then why were you going down to a political meeting at

that time instead--

MR + ROGERS« Fe hasn't said he wes going to a political
meeting. Fe hasn't testified--

MR . FORD. 1 don't want to quarrel over words. & Why werse
you going down to meet r, Barriman and some anonymous
telephone correspondent?

MR+ ROGERS. Fe hasn't said hewas going to meet some
anonYmous telephone correspondent. He says he doesn't rem-
ember whether he gave his name or not; not cross-examina-
tion.

A let re answer it, if you don't mind .

MR . POGERS. Go ahead.

A 1 don't want to interferewith your case.

MR « ROGFRS+ 1t is your lawsuit.
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A 1 had plenty of time to see M. Harriman. 1 didn't
suppose it would take long.
MR+ FORD. @ o¢ourt convened that rorning at 9:307
A 1 don't know; 1 think so; 1 wouldn't say for certain.wh
it convened. Might have convensd at 9 but 1 think it was
9:30.
Q Well, you cams up to court and stayed in court until
that proceeding was over, did you? A ¢ did.
Q@ W%hen was it over? A 1 am not quite certain, tr. Ford.
1 think it didn't last long. 1 have tried tc find out and
couldn't.

of
€ Did you see any one else connected with the defense/the
McNamara case in court at that time?‘ A 1 am not sure

whether 1 did or not.
{

"Q i Davis was there, was he not? A lir. Davis was -“here

either when 1 got here or very shortly after.

@ pid you direct any one at that time to ascertain what
was‘being done with ir+ Franklin? A Here in court? 1 did
not.

Q@ Or where he was taken? A 1 don,t recall.

Q Did you discuss at that time with any one the arrest of
Franklin? A Did 1 discuss it? I did.

Q With whom? A 1 certainly discussed it with V. Davis.
1 don't know whether 1 did with anybody else or not.

Q what was sz2id between yocu and ‘. Davis at that time

about the arrest? A 1 told him what 1 saw and what 1 hea
scaaned by Lol s LIBRARY
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Q Just tell us the way you told it to him. A 1 can't
remember how 1 told it to him.

¢ Well, tell the substance. A 1 told the substance to
him, that 1 saw him arrested down on Main street at that
place, and that }r. Browne had said he arrested him for
jury bribing .

Q@ what response did . Davis make? A 1‘don,t Temember .
Q@ What did you séy further? A 1 think that--either he or
I said we couldn't understand how such a thing could pos-
sibly be, and we wondered whether it would inteffere with
the settlement of this case, as we had agreed on.

Q Wren you got there the work of examining the jurors
had been practically completed? A ‘1 think not. 1 think
it scarcely had been cormenced; 1 think it hadn't been
commenced.

Q@ Didn't you meet Joe Scott cowing out of the coﬁrt room
at that time? A 1 don't think 1did.

Q Did you meet him there at that time? A 1 am not
certain whether 1 did or not.

Q@ Did you tell Scottat that timé about Franklint's arrest?
A 1 think so; 1 think he and 1 spoke of it.

Q In the court room? A ] am not certain; 1 am not cer-

tain where 1 met him or where 1 saw him.

Q You have no recollection on that at all? A 1 have not.

1t was common discussion in the court room at that time.

Q Any newspaper reporters speak to you at that time? ‘
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A 1 think so.
Q Did you have any conversation with any of them? A 1
don't recall; probably did.
Q Do you recall whatnewspaper reporters were present?
A ¢ do not. ‘
Q Do you recall that you refused to discuss the matter
at all with them at that time? A 1 do not.
Q Do you recall that you refused to make any statement to
them at that time .? 1 do not; 1 might have but 1l don't
redall it.
Q What is your test recollection on it?l A FWaven't any.
Q Did they not at tha*t time attempt to get a statement
from you in regard to the matter? ’
MR « APPEL. Wait a moment--
MR+ FORD, 1 withdraw the word"attempt."
A qhey got one very soon.
Q@ Did they not ask you to make a statement? A 1 dont't
recall it; 1 know 1 gave them one very soon.
Q You did not give them any statement until about 5 or 6
o'clock that evening at your office, isn't that the fact?
MR . APPEL. Wait a moment--we object upon the groung, if
it is for impeachment, that it is incompetent, no foundation
laid.

¥R+ FORD. .No atteupt yet to impeach the witness. 1t is

simply asking him a question about circurstances, what he

did. Cross-examination solely. A 1 could tell what 1
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probably did .

THE COURT Objedtion overruled.

MR . APPEL. Except.

A 1 probably refused.

MR . FORD. &ust a moment--read the last question.

(Last questicn read by the reporter.)

MR' FORD. Q ©wow, that is the question 1 would like'to
answer, il parrow. A 1 probably did not give them a
statement until 1 had found out sonething more about it,
tut 1 don't recall.

Q@ You don't recall whether the first statement you made
was about 5 or 8 o'clock that night, or in the afternoon?
A 1 do not, but 1 probably didn't give them cone until 1
found out something about it. 4

2 nut that was probably 5 or 6 o'clock that affernoon?
A 1 don't know.

MR + ROGERS. That has been asked about three times, if your
Honor please. 1f there is any Virtue about 5 o'clock
and not talking to the newspaper men until you get reédy,
that is a pretty good thing to db, of course--

WR. FORD. The witness has not answered the guestion
directly. A 1 answer it directly now. 1 don't know.
Q@ You den't know? A No.

Q Read theladt answer before that. When did you find

out sone thing about it} A When 1 had a conversation wié

dr. pavis. “
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Q@ rhe first conversation in the court room or some subs e~

quent conversation? A Afterwards, after he had seen
Franklin.

Q What did you find out at that time, then? A When you
said 1 found out something about it 1 mean in reference

to what Franklin had said, of coutse.

€ What did you find out? A r. Davis told me that he had
had a talk with Franklin and that Franklin had said that

he was notg;tempting to bribe any juror, and Mr. Davis told
me he thought he was not, and that we ought to defend him--
cught to give bond for him.,

@ Didn't ML’pavis report to you that Franklin had said
that/;gu had not appeared on the scene that he would have
turned Lockwood--that he would hdve turned the tables on
Lockwood and turned Lockwood over to the police?

A No, not.that way?

Q@ What did he say? A 1 am not certain ﬁhether he said
anything about me appearing ontﬁé scene, but he didn't
gsay anything about turning the tables on him, but 1 think
he said that Franklir said that he was going to tzke Lock-
wood up to ttre corner and-have him arrested. Might have
said also if 1 had not happened to be there, but 1 am not
certain of that.

Q@ Then that conveyed the information to you thzt somebody
had been soliciting a bribe from Franklin?

MR * TOGERS. Objected to as calling for a conclusion or
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opinion; not cross-examination.

A 1 have stated the substance of what he said as nezar as
1l can recall.

MR, FORD. Ycur Honor ruled on that objection.

THE COURT. Objection - sustained.

MR+ FORD. Q Did you at that time, as a fact, form a
conclusion that some one had been atterpting to bribe--
or solicit a bribe from #r. Franklin? .

MR « ROGERS. Objected to as incompetent, irrelevant and
immaterial and not cross=-examination; calling for a con-
clusion or opinion.

YR« FORD. A conclusion at that time, whether it is a
fact he drew such a conclusion at that time, state of mind.
MR+ ROGERS. GState of mind is not of necessity admissible
because it happens to be state of mind .

THE COURT. Objection sustained.

MR » FORD.Q Did you at that time receive the information

1

that someone had been soliciting a bribe from lr. Franklin?
MR . ROGFRS. Objected to as calling for a conclusion or

opinion; not crosssexarination. Let him ask him what was

‘said. That has been done. The answer has been given. He

was asked what the conversztion was. That is all there is
to it.

THE COMRT. - Objection overruled.

A 1 don't recall any conversation 1 have not given you, up

Ford .
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MR . FORD- 1 would like an answer to the question. 1

' move the answer be stricken out as not responsive.
* MR« ROGERS. 1t certainly is responsive. The only way that

thing can be answered.

MR * FREDERICKS. Read the question.

THE CORT. Read the gquestione.

(r,ast question read by the reporter ..)

MR . FORD. Calls for a yes or no answer. I1f he wants to
modify it--

MR« ROGERS. No law ci this earth that a man must answer
yes Oor no. |
(Last question and answer read by the r eporter.)

MR » ROGFRS. Did he receive any infoination.

THE COURT. 1 think that is an answer to the question.
MR. FORD. 1 think it is an evasion:

MR . FREDERICKS. Read the question again.

A 1 think that question he read the court sustained-mhe
objection to and there was a question pieceding.

(Last question and answer read by the reporter.)

MR+« ROGERS. Did you receive anyAinformation? He says,
"l have given you 211 the inform tion."

TFE COURT. 1 think that is an answer to the question.
MR+ FORD. Your Honor, this witness may mean by that

answer that he interprets the previous answer, and mean

that he did receive such informmtion or it may be th at he |

reans the previous answers to mean that he did not receive
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6283
such information. 1 am entitled to a direct answer to
that question.
THE COURT. Whatever those previous answers mean they are
in the record.
MR+« FORD. But, your Honor, there is--
TFE COURT. 1t is for the jury to interpret what he means.
MR . FORD. There is an answer there that does not satisfy
me that the question has'been answered.
VR1 ROGERS. That fregquently happens to the cross-examiner,
that fhe answer does not satisfy him, That has been known
to occur in my experiences
MR. FORD. @ Well, after being at the couft house and
meeting Mr, Davis, about how long did you remain at the
court house after your arrival that morning of Franklin's
arrest? A As near as 1 can recollect 1 wuld say from
half an hour to an hour .
¢ Then where did you go? A 1 think 1 went to my office.
Q& Went to your own office., About what time did you arrive
2t your of fice? A Well, 1 presume 1 was there by half past
10 o'clock. 1 would not say about half past ten, but
1 would say about that time.
& Wrom did you meet there at that time? A 1 think Judge
McNutt was with me and 1 think M, pavis was.

Q Any one else? A Possibly lr.Scott, 1 am not certain.

Q@ At that time did you receive any telohone message fro

Mrs. Franklin? A Soon after 1 got to my of fice 1 did, th
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Q@ Did you make any reply to her or send her any word?

A 1 think 1 sz2id we would be over.

Q over where? A 1 think to her office.

Q@ That is in the Chamber of Conmerce Building? A VYes.
€& pert Franklin's office? A ihat is my recollection.
Q@ Did you go there and méet her? A 1 either met her

651

i

is, 1 heard that she had called and 1 got the message.

Q@ You did not talk to her at that time over the 'prone?

A 1 am not certain; 1 got the information, anyway.

Q@ Do you not recall at that time talking to her personally
over the 'phone? A 1 do not.

Q Well, vou may have had a conversation with her over the
'phone at trat time, as far as youvrecall, or you may not,
is that thé situation? A That is right. If 1 had any it
was very short.

@ Did she not at that time ask you if it was true that
Rert had been arrested? A No.

§ What was the message that you received from Mrs. Franklin|

at that tim@? A 1%t was in effect for sonme of us to see

her and do something for Bert.

there or at ! page's office, 1 am not sure which, but I
think in the Chamber of Tommerce Building.
Q At that time had ir. éage been retained by you? A FHe

certainly had not.

Q In any capacity whatsocever? A WNow, what do you mean

in reference to that?
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"MR« ROGERS. 1 say it isicorréct.

65
& 70 defending Mre Franklin? A We had not.
Q@ wow did you come %o dirsct Mrs. Franklin to go to Gage's
office?
MR. APPEL+ Ycur Honor, he never “s2id anything of the kind.
This man has never uttered that word at all, that he directe
her to go down there.
MR « FORD. He just testified that he promised to meet hecr
there at her office or Gage's office.
MR+ APPEL. No, he szid he either met her at her office or
Mro Gagels office.
MR « FORD. Withdraw the question to save time.

MR . ATTEL. He withdraws it because it is right.

¥R+ APPEL., 1t is not true he withdraws it to save time.

1f counsel is mistaken about it, why not admit it, like

we 211 ought to admit, that we are liable to err?

MR+ FORD. 1 don't think 1 am. 1 don't care whether 1 am
cr not.

MR « APPEL. Then 1 ask your Hénor to instruct the jury now
that this witness has not said fhat ke directed her to meet
him over there. The‘record will bear me out.

¥R . FREDERICKS. The court cannot instruct the jury as to

what this witness said.,

MR . APPEL. Yes, he can instruct the jury on a Question of

fact.

MR . FORD. If thke Court please, -1 may be mistaken or 1 |
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may not, 1 dopi¢ care anything about it.

THE COURT. Question withdrawn.
MR . FORD. Q How did you happ=sn to nmeet her at Gage's
office? A 1 didn't say 1 did.

Q Well, did you meet her at Gage's office? A 1 said to

. you that 1 was not certzin at which place.

Q@ Well, were you in Gageds office that morning? AVell, 1
haven't a distinct recollection at which one We/wént. 1
mighttiave bteen there.

@ Might have been in Gage's office? A Yes.,

Q Well, if you were in Cage's office-i%f;an answer your
Guestion. A-Eere you in Gage's office? A 1 have answered.
l have said 1 was not certain whioh place 1 met her.

Q That is not the question 1 am asking you. 1 am asking
you whether” you met Mrs. Franklin there or not. Were ycu
yourselfbin Cage's office that morning? A Hot unless to
meet her .

Q Hed you prior to going to Gage's office that morning,
ever retzained lir. Qage? A 1 answered that 1l had.not.

You say in the Fragklin matter, don't you? Q@ Yes, 1 said
ir the Franklin,matter. That is what 1 am interested in.

A That ies what 1 supposed you meant. 1 had not. 1 cer-
tainly had not.

Q Had you met lfr. Gare before? A ,n any mattef?
@ Had you ever met him, that is the question .

MR . APPEL. That is nbt cross-examination.
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THE W1ITNESS. You certainly want me to undeérstand your
questions, don't you?
THE COURT. Objection sustained.
A 1f 1 had met him before’that 1 will answer .
MR+ FORD. @ Well, when did you nmeet Mrs. Franklin,
whether you met her at the Chamber of Conmerce Building or
whether you met her in Gage's office? A Sometime in the
afternoon.
Q@ Vho else was present when you met her? A 1 think M.
Davis.
Q@ And yourselfand Nrs Franklin being present? A That is

my best recollection.
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Q@ Up '1;0 ttat tife had Mr Davis been to thecity jail to
see Mr Franklin? A He had not‘.’

Q@ At that time what conversation did you have between
the three of you? A In substanceg she told us that Mr
Franklin had been arrested and we told her we kner it, and
she said he had been working for us, and wanted one of us
to go to the county jail or city jail, wherever it was,
and find out about it, she wanted him bailed out, if tmt
could be done.

MR FREDERICKS: The witness used the worad"he" or "she" --
she Wan'ged him? A She wanted him.

MR FORD: She at that time had notseen Mr Franklin herself,

had sh e?

MR APPEL: We object to that as calling for a conclusion or

opinion of.‘ the m.tness.

TEE COURT, \ obj ection sustained.

MR FORD: She did not say at that time she had seen MTr
Franklin, did she? A I don't r“écal} whether she did or
not.

Q As a matter of fact, didn't she infom you at that time
she had not seen Mr Franklin, she wanted some of you to
get him out so that she couldsee him, in substance or ef-
fect? A Oh, I don:t recall that; sk» might have,

Q Well, wimnt further conversation transpired? A Mr

Davis oi‘fered to go and went.

Q Is thatall the conversatlon that was had at the time
. scanned by sl s LIBRARY
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1|A That is the substance of it.
21 Q Vs there any discussion at that time or place as to
3 | who should go, you or Davis‘;’ A I think not‘.
41 Q - Did you not say -- didn't Mr pavis say "I think one or
5 | both of us ought to go", and did you not say, "Well, I
6 | agree with you, 1 thinkqso, too, and you better go?"
7| A Oh, I dontt know, maybe.
81 Q@ Didn't yout eétify here on direct eramination that
9 | such vas the fact? A I don:t know. I testified in sub-
10 | stance to wmt I have here in substance; that is all I
11 | can say. I donrt remember every word. It means the same
12 ‘tho me.
13 | Q@ Well, you probablydid say to MT Davis, for him to go
14 | over? ‘
15 | MR APPHL: We object to that.
16 | THE COURT: Objection sustained.
17| A That does not follow at all, I probably said tmt --
18| Q Well? did you say that?
19 | MR APPEL: We object to that, now, because the witness
20 | has been asked and has answered.
21 | THE GOUR?: Your okjection has just been sustained‘.
922 | MR APPEL: He is repeating it all oer again.
93 | R TORD: This was on the morning of the day that Franklin
24 | was arrested, is that correct?
95 | ¥R APPR.,: pEe has answered that several times, your Honor.|
26 | THE COURT: The objection is sustained on thé'ground it is
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him t+hat? A I did not.

alrea,dy;asked and answerede 7

MR FORD: Well, did youremain at the office withr Mrs
Eranklin until MT Davis returned? A I think not.

Q Did you leave before MT Davis or after Mr Davis did?
A Probably we kft together; I don't know.

Q@ Did you talk with MTs Frankllin alone there at any
time? A No, not tmat I recall.

Q Vhere did you next see MT Davis? A I think at my of-
fice, but I am not certain‘. |
Q Do you know vhether you went fram the Chamber of Com-
merce building to MT Gage's office, or if you went from |
the Chamber of Commerce building to your own offife, or
if youwent from Gage's office to your owa office? A I
couldn't tell you.

Q You donttrecall that at this time? A I might have
gone to either plave; I dontt recall.

Q When_ Davis returned was MT Franklin with him? A XNo.
Q Vas Mrs Franklin at your office when Iavis returned?
A_ I» do not think she wase

Q Vhen you first met MTs Franklin that morning, did you

ask her if she felt hard toward wwt.

Q

]

Did you ask her if she felt sore towards you? A TNo.

P

Q@ Digd you ask her any question in substance or effect

Q Did you not, in the hallway of the Chamber of Com~

merce Building, you and she being alone, Mr Davis having
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MR APPEL: Ve object to that question, because it has

!

67!
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!

gone up a few steps --or in the hallwmy of éage's office,
one or the other, vherever it was you first met Mr s Frank-
ling did you not =y to her, "Mrs Franklin, don't be
too“ha,rd’on me?"

MR APPH.: e object to that on the ground it is incompe-

tent, irrelevant and immaterial, not c¢ross-examination;

that it is merely collateral, and a witness cannot be

tent, irrelrevant for any purpose whatsoever, and no foun-

dation is laid in the question as required by law to

impeach the witness; upon the further ground that if it
is evidence in theirfavor, it was evidence in chi ef and the
witness cannot be cro ss-examined concerning conversa-

tions of third parties, for the purpose of extracting
from him any fact that they could have used ineridence
against him in theircase in chief, 2nd it is in vio-
lation of the constitutional provisions of the state of
Califdrnia, regarding the interests of a d efendant in a
case,

THE COURT: Objection overruled‘.‘

MR APPEL: We excepte.

A I said nothing of the sorte

Q Did you say anything like that, in substance or ef-

;fect? A Didnit I answer it?

been fully answéred. HE =id, "Nothing of the sort.”
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THE COUI‘{[‘: The objection is sustained,
MR FORD: Nothing of the sort, your Honor, as I inter-
pret it; might mean he didn't say those words or --

MR APPEL: It means, "nothing like it."

MR FQRD: -- Oor any words like tmt? A Let me answer it

overes I said nothing tmmt would bear any such interpreta-

-tion in any form, way, shape or manner, or nothing of that

kind in substance or purport or literarily or any other vay.
Will tmt do it? ‘
Q@ That will do. A All right.
Q And at that time and place, as indicated in the pre-

ceding question, you did not in substance or in effect

| or words ask her if she felt sore or hard towards you?

MR APPEL: Ve object to tmt lecause he has already answer-
ed that question. A I thought I made that broad.

MR APPEL: 1In at least ten different ways.

TEE COURT: Obj ectioﬁ sustained.

MR FORD: I never laid the foundation the first time I ask-
ed that question, yoﬁr Honor; I asked the general mestion
about a question that occurred there --

THE COURT: He certainly has answered it now.

MR FORD: No, if your Honor will recall the first question
I asked was if Mr Darrow said to Mrs Franklin, "Don't f eel
téo hard on me", and now I am asking if he used th  ese

words, "Do you feel hard towards me or do you feel sore to

vards me."
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THE COURT: Well, let him answere A I did not.
MR FORD: 1In substance or effect you did not? A In sub-

stance or effect, by language, gesture, sign-writing, cijpher

S or any other way.

Q What time did MT Davis return fram the city jail,
approximately? A I don:t know. I think I saw him again
perhé,ps at 2 o'clock; I wouldn:t be certain as to thé

time,

Q Did you return to your office from the meeting with Mrs
Franklin before orafter lunch? A I don;t know; I don't
generally get lunch.

Q Digd you remain at your office after the conference with
MTrs Franklin until vousaw MT Davis again on his return

from the city jail? A I cannot tell you.

Q You s tated you“ had met Lincoln Steffens about tmt
time, tovards noon. A I did.

Q He came into your office with a paper in his hand?

A I dontt think I said I met him about noon.

Q Well, did you meet him about noon? A I don:t know.

I met him in the forenoon sometime.

Q VWas it before or after the conference with Mrs Franklin
and ¥r Davis? A I think itwvas after, but I am not cer-
tain; it inight have been before.

ér Was it before or after the return of Mr Davis from

the jail? A Before,

Q That is your best recollection, it was between the
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time you had the conference with Mrs Franklin and the time
Mr Davis reported what Franklin had said? A My impres-

biit it might have been
sion is it was{;b_efore.
Q Now, did'you see any other persons during that time in
reference to this matter? A I probably talked with other
people.
Q VWhat people?
MR AFPEL: We object to that as immaterial, notcross-
examination, fishing.
MR FORD: I have a right to fish oncross-examination,
MR APPEL: ©No, you cannot fish, you can direct his attmn-
tion to any particular person, if he wants to call his at-
tention to any statement that micht comt radict his testi-
mony, but he cannot ask him whether he talked with Mr Tom,
Dick; or Harry. )
TBE COURT: Objection sustained.
MR FPORD: The witness has testified to his movements for
that entire dday, and I amcross-examining him upon the
same thing. 7
MR ROGERS: I know, but the game law is out on fishing now.
MR FORD: Who else vas present when Mr Davis made the
report to you as to -.=ha.t_ Franklin had said? A I don:t
recall that anybody wase. ‘
Q@ You and hewere alone? A I dgidn*'t say tmat.

Q Well, weren't you and he alone? A I donrt know.

Q Vhere was MT Tavis or MT Scott or Mr McNutt? A I
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d“on't know where they were; I don»ft think they were there,
Q@ Who do you think was there‘;? A 'I don;t r ecall now
that anybvody was there but MT Davis.

Q And where was j:his report made to you? A I think he
came to the office,

Q@ Your office in the Higgins Building? A Vell, may
I ask you -- excuse me., Vas there an afternoon session
that day? ' ‘
MR FORD: Yese A That clears up something in my mind.
MR FREDERICKS: I have a note what time court opened

that day, I will give it to you. A Will you give it to
me?

MR FREDERICKS: You may notasree with me, so I petter give
it to you privately, and you can look it up. A YNow, I
think I can tell you. I think I saw Mr Davis at the
court house about 2 o'cldck, and there is where I wrote
tmt check. '

Q At the court houseé A Yes,

@ And you did notsee him between the time you had the
conference with Mrs Franklin and the time you met hin at
the court house? A I think not; I might have.

@ You made noefort tosee Mr Franklin, your employe, at
the city jail, yourself, fram 9 o'clock in the morning
until 2 o'clock in the afternoon?

MR ROGERS: Ve object to tmat as notcross-examination,
argumentative, already asked and answered.

TEE COURT: It is argumentative.
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MR ROGERS: It is asked for nothing in the world but ef-
fect., o

TEE COURT: The objection is sustained.

MR FORD: Digd you make any effort between 9 o'clock in

the morning and 2 o'clock in the afternoon to see Wr
Franklin personally? A Personally, no. I thought I dig
enowrh I thought you would say I did too much.

Q You thought at that time -- A I think at this tlme.
Q At that time, did you think tmmt the District Attorney's
office might believe youwere doing too much?

M’RAPPH:; We obj ect to tmt -- A No.

MR APPEL: We certainly object to having him say whlnt he
might or might not believe; you cannot account for the

wanderings of their imaginations and ming.

_TEE COURT: Objection overruleds A I had thought you

would interpret it as being, interpret it as being too
much, and now you say, or seem to interpret it as being
too little. ' |

Q@ Did you think so then? A No, I didnot. I didn't
think anything about ite I thought what I ought to do
under the circupissances and let it goat that.'

Q At 2 otclock you met YT Davis at the court. What
conversation did you have with MT Davis at that time?

A I have told you the conversation onces

Q ©Not oncrosss A I certainly have; I will tell it

over.
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MR APPEL: He has told what he said to him.
MR FORD: At that time you gave him the check for some

bzail money. Vhat conversation did you have about that?

A Tha.’c vas the time, to the best of my remembrance.

Q You have already onc ross-exam:.natlon told us what
Davis reported fhat Franklin had said. Now, you conversed
about same ot her matters besides what Franklin had said

at imt time, did you not? A I dontt recall we had any
conversation with reference to tmat case which I have not
related.

@ On Cross—— examination you have related what Mr Davis
reported that Franklin had said at the city jail. A I
h;a.ve related in substance as far as I nowrecall it --

Q@ Very well. You did not have any conversation about

tAhe bond money &t the court? A We did.

Q Vhat conversation did you have about tmt? A I told
you something about that, tut I will state that ovér, S0
tt there will not be any migunderstanding.

Q Yeges A Mr Davis -- I think at that place, or somewrhese
else, between that time he had asked Judge McNutt to go

on a boﬁd vith him, and the judge had said that his pro-
perty vas so situated, being in his wife's name, or large-
ly so, he could not sign a ‘bond. Mr Davis told me

at this place, whether Judge McNutt was there or not, I
don't know, or whether itvas the time Judge lMcNutt was

spoken to, I don't know, but that he thought Franklin was
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not guilty, and we ought to get him out, and if I had
money enough in the defense fund to do it, he would stand
good for it, for he knew Franklin would not run away, and
he drew out of hié pocket a check book upon which a check
for $10,000 was written, either by himself or by me and
signeq by me. That was the conversation about the bond
money.

Q Youare sure that was in the court room‘é A TNo, but

I think so -- I have a feeling that -- it was not in the
court room, but --

6 At that time'did you have any suspocion -- A Let
me finish this, first.

Q I veg your pardon. A My remembrance and impression
is it was in a 1little ante-room like that, just out-

side of the rooms Now, what is the next?

Q@ And that MT Davis was along with you or Mr mcNutt
also present? A I told you I was notcertain.

Q@ At that timev did you have any é.u_spicion' of Franklints
fidelity to you? A I had very grave suspicion about
that transaction, almost immediately.

Q About the report that Lockwood hed been trying to bribe
him - - A Yo.

Q -- or solicit a brive from him? A ©No, about the re-
ports tket he had bheen trying to brive a juror, I thought

‘it was absurd that eny such thing could have happened in

any such vay, and tiet vas the general talk around the rof
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in the morning.

Q Why did you think it was absurd? A I thought it was
a childish way to accamplish any such thing, if anybody at-
tempted to accomplish it.

Q Did youget any report at that time from Mr Davis as

to the various negotiations Franklin had had with Lock=—

‘wood, and how it was they happened to meet at Third and

Los Angeles streets? A I have not had any yet as to how
they happened to meet theree.

Q At Third and Los Angeles street? A fes, or Third and
Main, except Franklin -- |

O; It did not occur to yoﬁ at that time the bolder you
do it the less liability there was of detection? A Xo,

it di d not, ﬁa:r since. _

THE COURT:" Gentlemen of the jury, bear in mind your
admonition -- (Jury =zdmonikhed.) The court villedjourn

mtil 2 o'clock this afternocon.

—-——
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