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> lon the part of the prosecution? A In some people's mind,

i{no doubt .

Bild

AFTERNOON SESSICN. July 31, 1912; 2 P.M.
Deferd ant in court with counsel .
MR + FREDERICKS 1f the Court please, iin Ford is delayed
Just a moment. He will be here in just a moment , and as
far as this quest;on is concerned, we have looked it over
in the transcript since luncheon and we find it geces into
probably a little different field and:'it might be consider-
ed a little different than we intended and we withdraw it.

THE COURT. Very well.

CLAERENGCE S DARR 0 W,
onthe stand for further cross-exemination.
MR« FORD. 1 wantto beg the court's pardon--
THE COURT. 1 shall assume there was good reason for it.
MR « FORD - lWithout going into any conversation, you learned
very early tefore you were really employed inthe case that
itwas alleged, at least, on the part of the prosecut.on,
that . Tveitmoe was involved in thé matter of the Times
exploaion? A UNo, 1 learned that they were investigating
him.

Q Well, then, there was at least a suspicion he was involved,

Q VWhen you met hinin San Francisco and remained there =

couple of days, in June, you came tren to Los Angeles?

A ‘1 think so.
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Q pid any one accompany you onthat trip to San Francisco
to see dn Tveitmoe? A 1 think Mn Nockles.was with me on
fhe first trip.

And he accompanied ycu to Los Angeles? A pe did.

Where did you stop when you arrived in Los Angeles?

Q

Q

A The Alexandria .

Q@ Do you recall that date? A 1 do not.

Q@ rput that was early in June? A 1 think so . FPaven't you
any memorandum that would show me, if you havel would be
satisfied.

Q@ 1 baven't at this time. A Well, if you find it differab
correct it . 1 am uncertain about it .

Q You recall that on May 35, 1911, the time to answer the
indictment against J J and J B McNamara was extended, and

at that time lr, Scott, Mr. Davie and yourself were added to

counsel? A That was when . Rappaport was here, wasn't it

W

Q May 35, 1911; vyes, that is my recollection. A 1 presum
that is right, but 1 wouldn't say that 1 know it.

Q@ 1t is really the latter part of May, then that you came
tovSén Francisco and met iir. Tveitmoe? ~ A Oh, you wisurder-
stood me. 1 szid wasn,t that the time it was extended
when %r. Rappaport was here. He-bhme before 1 did.

Q@ May we have those records, #n Swith, of Judge Bordwell's
court, the munutes of May 25, 1911. 1 will fix the date alsg

in another way . You testified here that you met Mr. Biddin

ir Clicago early in June, either at your office or at th
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Union Reataurant. A 1 testified 1 thought that was the
tine. _
Q@ Do you recall whether that was beforé or after yeur first
vieit to California? A 1 wouldn't be certain, ur. Ford.

Q@ The minutes of May 27, 1911--

MR. ROGERS. This has not been introduced.

MR ® FORD. This has been introduced, 1 believe.

MR « FREDFER1CKS + Yes, those are all intrcduced, that is, if
it refers to this case.

MR. FORD. 1 think it has, however. (Reading)

"lt is ordered that Clarence S. Darrow, Joseph Scott,
and LeCompte Davis be, and they are hereby substituted as
attorneys for defendants with Leo M. Rappaport and Job
Harriman defendatn's attorneys of record; and there coming
on regularly for hearing motion on behalf of the defendants
to extend time within which to answer, and the people
being represented in court by the District Attorney at
Los Angsles County, California, J. D. Fredericks and Aésis-
tant District Attorney, W. J. Ford, and the defendants,

J J McNamara and J B McNamara, by their attorneys, Messrs.
Darrow, Scott, Davis and Harriman; the defendants and each
of them being present, motion to extend time to answer
presented, argued and submitted. Whereupon it is ordered
that defendant's said motion to extend time within wrich to

answer be, and the same is herebyv granted, and time to answyer

is extended to July 5, 1911, =2t 10 o'clock A.M."
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6117
MR« ROGERS. Mr. Ford, do you claim that because a man
appears of record re is personally present in the court
room? |
MR. FORD' No, 1 don't, but 1 am calling that record to his
attention to ask him if he was not present at the time
your name was added as attcorney of record in the case of
Peopie ve J B McNamara--just to get at the date is the
only important matter. A 1t might have been last May .
1 would infer from that 1 wzs here because 1 don't believe
Mr.Scoft and Mr. Davis were employed until 1 got here,
although 1 think Mr. Rappaport discussed it with one of them,
but I don't think they were employed until 1 got here. 1
might have gotten here the last of May. 1 would not pre-
tend to be certain about it.
Q Your best recollection is now, having seen the record,
that you were here on May 37, 15117 A That is the 22th,
isn't it, the entry down below is the 29th?
KR . FORDs 1t is evidently a copy of this--the heading at the
top is May 27, 1911. '
MR. ROGERS. That appears to be the 37th.
MR+ FORD. Just imredictely following is the record of
Monday the 29th . You recall that it was Saturday morning
that you were substituted in court? A 1 don't believe 1

remember it, ir. Ford. 1 presume that 1 was here when that

record was made.

Q Then you rust have come to Los Angeles on ycur first

scaaned by LalaveLIBRARY |
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and had been in Los Angelés onMay 237, 1911, How long did

you remzin on that occasion in Los Angeles?
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MR ROGERS: I do not think that necessarily follows.

I am probably attorney of record in half of the countiss
of California in some case or other, and I d not always
get there, but the record, as a rule, shows it. | |
¥R FORD: I am not basing it on the record, I am basing it
on the witness'! personal recollection and simply use the re
cord to refresh his recollection.

R ROGERS: He says he does not rvecall, that it is proh-
ably true, but the record does not show it.

TEE COURT: That is subject to correction.

MR FORD: I might state for the benefbit of counsel, there
is no hidden purpose in this. A If it' is important I
can £ix it by the hotel register, that is, if the exact
date is important, I can fix it, tut I vould not pretend

to fix it from memory. ‘

MR FORD: I think that can be done, and we cah tell from
the hotel register whether they are correct. I think, how-
ever; that is correct.

Q How long did you remain in Los Angeles on tkat occa-
sion? A i’robably a week, but I am not certain about
tnat. |

Q@ Mr Nockels remained here the entire time? A He did.
é ¥r Neckels Wés here in reference to the same case?

A He was.

scaaned by sl LIBRARY
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. Los Angeles, and that he went to Indianapolis and Tifen,

, 6:70
Q@ And assisted you before and sincé that time in the
McNamara case, whenever you needed his assistanc‘e“? A Vhen-
ever I wanted any information in Chicago or any assistance,.
he could give me, he was alW&YB to do it, and I called

on him at differmt times,

Q His full name is Edward Nuckles'> A Edward Nockelse.

Q@ And vhat official position does he ‘occupy? A Secre-
tary of the Chicago Federation of Labor.

Q@ And any other official position in labor circles?

A I think not.

Q  Vnen did you first meet MY Nockels in reference to this

~case? A Vell, he was one of the men that urged me to

undertzke ite I presume I talked with him very soon after
the tald.no of the McNamaras.

@ Now, before you came to Los Angeles the flrst time,

dld you employ Mr parringtm htefore you came? A My 1mpxes—
sion is I did, but I would not be certain d that.

Q Isn't it a fact you did employ him before you came to
Ohio, to Cleveland, Detroit, end other places getting
infomation and evidence for youbkefore you came to LOsS
Angeles‘? A Ee went after information early, probably be-
fo're I came to Los 'Angel‘es, put I wouldn't say that for cer\
tain. | | %
@ You sent hiﬁ to various relatives of Ortie E. McMa.ni—

g2l to gather up correspondence .from Ortie, ‘showing the

scanned by LAl LIBRARY




© 00 9 & Ot xR W Ny

DD DN DN DD ke b ped b el e et e ped
W D H S O 00 -1 O Ul o NN M S

2

6:27

where_e?.'bouts o'f' McManigeal vy the postmarks on various
dates? A No.

ME APPEL: Wait a2 moment, now. We ask that the znswer be
stricken gut for the purpo se of making our record.

THE QOURI‘: Strike it out for the purpose of the objec-

tione.

MR APPEL: We object to timt as notcross-examination --
MR FORD: If there is any argument on it, the question is
ivithdrawnf | |

THE COURK': The question is withdrawn and the answer is
stricken out. 7

Q What was the wolrk Mr Qarrington_ vas employed on at
that time?

MR ROGERS: At what time?

Q Before the vitness came to California, the latter part
of May? ,

MR ROGERS: He had not employed him at that time, he said |
it was within the possibilities, but he does not state it.
A I don't know v-/h'ether I employed him before I came or
on my ‘returnA, bpt he was employed to investigate and
gather evidence.

Q After leaving Los Angeles on your first visit, to vhat
place didyou go? A As far as I can recall, I wént
bvack, right straight tack home. .

Q You mean Chicago, of course? A Chicago.

Q@ Bow long tefore you c ame to California again?

scanped by LA SWLIBRARY
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A Mr Ford, since I have testified this morning, I think
there may ve same question whether I w‘ent to Washington
after my first visit here or before it. I might have
gone there after, instead of before; very likely I did.
Q@ Thnat is, you went fram Los Angeles to Washington?
A No; I went to Chicago. _
Q And from' Chicago, then to Washington? A I am not
saying I did, I went there, but I am not ¢ ertain whether
it was befor/e or after I came to Los Angeles; that could
be fixed, if it is ixﬁportant. '
Q At vhat hotel did you stop in Vashington? A Will'.fa;rd:
Q@ The Will_?{ard Hotel? A The ¥New Willard.
Q VWhen did youreturn to Los Angeles sgain? A The first
days in July, as I recall it; the last of June or the 1lst
of July. .
@ It is the dates I vant now, Mr Darrow, and for that
reason -- A The plesa vas July 5, was it not?
Q; The plea was on July 5th, and ‘ﬁpon motion of counsel
for d efendant, and by conéenf of the District Atto‘rney,
it was continued to the mext day, July 6th, 10 A.M, |
MR ROGERS: It does not =y who app ecared. ‘ '
MR FORD: Coniinued on July 6th to the 7the A Do you
know vhat da.yiof the week July 5thvas? '
MR FREDERICKS ;rulyl 5 w.s Wedne;sday, according to thise.
A ?bdnesday? ' |
MR TREDERICKS: Yes,

scanned by LaLa
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11 a I arrived here on Sunday mornlng, either the preceding
2 Sunday or the Sunday before.
31 Q Before the 4th of July? A Yes. | |
4 @ And youvere here on the 4th of J'uly‘> A I think so.
51 ¢ Then, during the following veek, during theveek of
6 the 4th of July, the motions to quash the indictments were
7 arguéd and submitted to the court for ruling? A Vere they?
81 1 do not think they wei‘e. I think it was a month or six
9 weeks later than that; I am sure it was not done in that
10 snort a time.
11 Q@ According to the minutes, itvas argued.during that
12 time, continued to July 12, according to the record on
13 .;Iuly' 12, Wednesday, July 12, 1911 -~ do you wish to see
14 it, Mr Dafrow? A No, you read it to me.
15
16
17
18
19
20
21
22
23
24
25
26
scanned by, Lk
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Q@ The defendant's motion to quash indictments and People's

objections thereto were resumedand the defendant's motion
to quash the indictments were denied, and the causes contin-
ued to Friday, July 14, to be then set for trial? A Jﬁly
127

Q Yes, July 18, the motions were denied. A About two
weeks after 1 arrived, however. |

Q@ That is =bout 8 weeks after your arrival? A About that.
Q@ And how long did you remain in Los Angeles before making
Los Angeles youi headquarters then from that time forward
until the present time? A 1 am still here.

Q@ Have you made any trips east during that time? A 1 have
not.

You have made frequent trips, however, to San Francisco?
Eeen to San Francisco a number of times since then.

Have you béen outside of the state since that time?

Have not.

O = H > O

Your trips to San Francisco were for the purpose of con-
sulting with i« Tveitmoe and Y. Johannsen on numerous occa-
sicng? A Ncw, how do you mean: Were nmy numerous trips
for that purpdse or did 1 got there sometime for that purposg
or was that the only purpose?

Q@ Well, whatever purpose.you went up there for.

¥R. ROGERS. You get a question ard then we can get the

matter out of him.

MR, FORD-. 1 want to allow him to testify with as little

? 3
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interrﬁption as poseible. A 1 went to San Francisco some
times for pleésure, sometimes to consult about the case.
Once or twice to interview witnesses, and 1 had various
corsultaticns with Mr Tveitmoe at some of which ir. Johannsen
was present . |

Q@ During thatsame period, Mr. Tveitmoe frequently consulted

with you at Los Angeles, is that correct, in reference to the

case? A .1 don't believe he was here over twice. -
Q Avout howmany times did you call on him at San Francisco?
A That would be hard to tell. Probably 6 or 8. That is
only a guess. Not always on business. ke
Q You met Mr. Biddinger in June at Chicage, is that correct?
A 1 told yvou, ¥r. Ford, 1 was not quifte sure whether it was
vefore the firét time or when 1 went back.

Q Well, assuming, M. parrow, that you were here on May

25, 1811, and that you were here again about the latter part
of June or early in July, would ycu say at the present

tine that the tine ycus aw Mr.Biddinger was between your
first and second trips to California? A 1f 1 assume
that‘it would not help me inthe least. 1 might have seen
him before 1 came the first time and 1 might have seen him
between the two times. l_can't carry those little things

in my head.

Q Yhat is your best recollection? A 1 haven't any.

Q wave you any means of figuring it out to your own satis

faction? A Have you got those copies of telegrams? 1 mi
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6125
be able to. ,
MR . ROGERS. These are the ones they gave us. 1 don't know
anything about them.
MR . FORD. 1 will get %to those telegrams later.
A 1 haven't any, . Ford, at hand, that 1 can think of.
Q@ 1 will just drop that question for the present. At the
time you came to Los Angeles and presented the moticns to
quash the indictments, you employed i#r. Franklin to do
some investigating in ordér to base your motion to quash
upon his investigaticns, did you not?
MR . ROGERS. He has not szid he presented the motion to
quash the indictment . He may have done so but it is not
in évidenoe.
MR « FORD Supposing it is not, this is cross-examination
and the witness'can answer . 1 am not bound to stick only
to the things that are in evidence oncross-examination.
On direct 1 am.
TFE COURT. lin. Rogers is-not objecting to it. He merely
called attention to it. Go ahead. ~—
A 1 did not employ ¥ Franklin. The first time 1 ever saw
Franklin, he came to the offices, because somebody had
employed him to make some investigaticns in reference to /
whether the grand jurors, who found the indictments, were
prejudiced or not. 1 am not certain who did employ him

first, notody seems anxicus to take the respongibility, but .

-~ /

1 know 1 saw him there first.
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Q you mean nobody seemed anxious to take the responsi-
bility of employing iir. Franklin at that time? A 1 don't
mean at that time, and that could not be inferred from what
1 said.
¢ No one wanted to assume the responsibility of incurring
the expense? A No, 1 didn't mean that.
Q@ Just explain what you do mean. A 1 mean at this time-
and in view of subsequent events, nobody seems to want to
say they were tﬁe one whc'first emrployed Franklin.
@ At the presént time you cannot find any one on ycur side?
A 1 can't tell now. 1 know 1 first saw ‘him in my office
when he came at somebody's request, to get affidavits in
reference to the grand jury.
Q@ TWho prepared the moticn to quash the indictment?
A n Davis did most of it. He being more familiar with
criminal law than the rest of us.
Q@ len't 1t a fact, Wn pavis introduced ¥MnFranklin to you?
A 1 think not. |
Q Mr. Scott, then? A Wy impression is he did, but 1 am
not certain of that. He came there--
¢ .Joseph Scott introduced Franklin to you? A 1 didn't
say he did. 1 say that is my impression, but it might have
been someone else. Fe came into the office when a con-
siderable number of us were together, and they introduced

him to me, somebody, and 1 wzs told why he came, and what b

had done before, and that he had had experience in that 1l
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1} and that he was going to get these affidavits . i

2| Q@ Have you talked with lr. Scott since the time of your
3| indictment about the questicn"" a8 to who ernployed ir,

4 | Franklin?

5| MR. APPEL. Wait a moment-_we object to that as not cross-
6 | examination.

7| MR . FORD. The witness a moment ago said he couldn't find
8 | anybody who would assume the responsibility in view of -
9 | subsequent events.

10 | A 1 didn't s ay that .

11

12

13

14

15

16

17

18

19

20

21

22

23

2

25

26
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Q ,‘_‘!9112 in substance? A No, not in.substance.

MR APPEL: TWe object upon the ground it is not ¢Toss-exam-
ination; incompetent, irrelevant and immaterial, and hear-
say, x&hétber he has or not. |
TEE COURT: Objection sustained.

MR FORD:" Retuming to this telegram of August 23rd, to
Biddinger at San Francisco, the day after the tel égra:m

was sent, you met Mr Biddinger in San Francisco, did you
not? '

MR ROGERS: Wait just a moment. Now, they haven't got in
any telegram, and they cannot identify this thing they
have got here, which doesn't appear to!'have been written
by Mr Darrow, and which he doesn't regognize &t all, and
assumes tiat this telegram is ambiguous. MT Darrow says
he telegraphed him to the effect tmat he would be there
the succéeding day, and then counsel says, "This telegram".
We dontt know whether he means the telegram Mr Darrow tes-
tified about, Vor this vfugative slii) of paper that has been
dug up from some vhere or other which Mr Darrow says

is nbt in his handwriting, and does not recognize.

THE COUR': I think the question ought to designate what
telegram is referred to. |
MR‘FQRD: May the question be read,’ your Honog ?

THE COURT: fes. Read the question.

_ (Last questioﬁ read by the reporter.)

MR FORD: Now, the witness has already testified that he
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did send a tel eggram about that day, your Honor: it is true
he h'as refused to identify the one timt has been marked
here. |
TEE COURT': Do you r~efer to the telegram that the witness
testifigd to?
MR FOR‘D I withdraw the question.
MR APPEL: Your Honor, he has never refused to identify
anything, your Honor, o
THE COURI': The question is withdrawn.
MR FORD: You did send a telegram on August 23rd to Mr
Biddinger‘;:' A I didn't say so.A N
Q Well, I am asking you nowe A I sent a telegram some-
time about timt time, but I dontt know the date.
Q, Isn't it a fact that youvere at the %’alace Hotél on
August 24th and 25th in San Francisco? A I don't know.
If you have that record that will settle it. Very likely
I wase If you have got it, we will assume it is correct.
Q@ I have got & record to t hat ef‘fect, and I will show it
to you in just a moment. How long did you stay in San
Frariciscd at the time you saw Mr Biddinger? A I couldn't
tell you. I probabZ_Ly stayed a day or two; possibly took
occasion to go automobiling or something and steyed a 1it-
tle longer. I have no remembrance about it. It couldn't
be Elpng.
Q You do recall that youstayed at the Palace Hotel whi e

you were there? A I did on one or two occasions.
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Q On the occasion th'ét you met Mr Biddinger‘;? A My rem-
embrance is that I dide Possibly I went f{i‘om there to the
Fairmont that succeeding day, I dontt know.

Q To the Tairmont Hotel,'you mean? A Yes.

Q You did not stay, however, at ‘l;hat trip, any other
place, other than the Palace Hotel and the Fairmount
Hotel? A I didnot.

Q Your best recollection is you stayed about two days
apd came to Los Angeles -- I might say, to refresh your
memory, that the iDa.lace Hotel record appears to that ef-
fect. | |
MR APPEL: Ve object to him telling him that. Counsel
might be honestly mistaken. |

A That is provably right.

MR APFEL: Fe may not refresh the mekory of the witness

by telling him.

¥R FORD: The record is on the way, I didn't want to be
accused of taking any advantage. I did that in all fair-
ness. I can wait until the record comes.

THE COURT:  Is there some other matter you can take up?
A Auggst 23rd, you. say?

MR FORD: August 24th and '5th, is the dates of the
Palace. A On one occasion‘ofmy visit to San Francisco,
I went dowm to Santa Cruz, and stayed a few days. Another
occasion I went 'to Tel fonte Hotel and around through

that countrye. I might have spent some more time there
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]; don't know. A ' | -
Q VWhere is the Del Monte Hotel? 7 I donrt xnow
whether that was a name of a hotel in San Fra.nciscb, or
vhether -- A Oh, no; down at the ocean, a sort of a re-
sorte | '
Q: At -- A -- Monterey.
Q@ Monterey. Vhat was the name of the hotel? A Del
Monte, isn't it? You folks ought to know that; it is a
big hotelldown there advertised bty the Southern Pacific.
MR ROGERS: I have never been there but once, and I don't
knows A Hotel Del Monte, I think; I might be mistaken.
MR FORD: I am not a hotel directory.
THE WITNESS: Neither am I.
¥R FORE: I am looking for informatione
MR ROGERS: I will get you a prospectus.
A It is the big hotel down there that everybody knows
that travels through that country.
MR FORD: Excepting me. At vhat ﬁotel dd you stop in
Santa Cruz? A I dontt remember the name; it is the hotel
overioo»king the ocean, the Ocean View or some such name.
MR ROGERS: Casa del Rey and Seaside are the two of
them'. A The best one I could find; I dontt remember what
it was.
MR FORD: ©Now, can you fix approximately the dates of those
two visits to th;)se resorts‘é A I cennot sitting here;

I could if you wanted it tomorrow morning.
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1 Q Very well; if you will. A Perhapg I could fix it now
L 9| by consulting with Mrs Darrow about it.
E 3| @ Youmay, if you like. )
| 4| YR ROGERS: Come down and consult with her.
5 (Witness does so.) 7
6| A She does not seem to carry tlt in her head any better
7 thanIdo. ' ‘ | | ]
8 Q’R FOHD: Very well., Did you return to Los Angeles after
9 | meeting Mr Bilddinger, and if so, when, after meeting him
10 | in San Francisco? |
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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5p 1| A VWVell, iw Ford, 1 have just been explaining to you 1 am
not certain of the day 1 returned, 1 certainly got back.
Q Well, you went back to San Francisco again after that?
n Several tines.

Q@ Do you recall the occasion of ycur going to San Franciscg
and giving Mn Tveitmoe that check for $10,0007? A 1 reczll
the occasion, yes, sir .

Q@ How long were you in San Francisco on that occasion?

© 00 1 & Ot .- W

A 1 am not certain.
10| Q@ What s yow best recollection? A Well, my present
11 | impression is that 1 was there 2 or 3 days, and that was the
12| time 1 went to Santa Cruz.
13| Q@ To Santa Cruz? A Yes, but as to that 1 wight be wrong.
14 | 1 had no occasion to carry that in my head as to what time
15| it was.
16 | @ By the way, when you went to the Palace Hotel, you didn't
17 | sign the register, it was not your custom to sign the register
18 | ¥R . ROGERS. That is objected to aé inconpeternt, irrelevant

19 | and immaterial, not cross-examination. 1 never sign a regis

20 | ter either. 1 do not think there is any crime about it.
21 | MR. FORD. There is nc crime, that is not the purpose; it ig
22 | simply to show what other evidence of that transaction is
23 | tte best evidence we can produce.

'24 MR « ROGERS. We are mnot going to be governed by anybody's

95 | entries in any book uniess they are produced in conformit

26 with the law and the person who nade them.
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11 ¥R, APPEL. 1t is immaterial.
- 2| 'INE WITNESS. Better withdraw that objection. Wait a minutg--
3 hadn't you better withdraw trat objection? |
4 MR . APPEL. 1t is not cross-examination .
5 MR. ROGERS. Do you want me to withdraw it?
61 THE wiTrESS. 1 wish you would. |
T\ WMR.ROGERS. As you will. The defendant withdraws the ob-
8 jection.
91 i1t has generally been my custom when there were somne
10 things going on that attracted newspaper people and others
1 for interviews and the like, to give a card at the desk and
12 tell them to not put it onthe register and not put it on
13 myself; 1 think sometimes 1 did and sometime 1 did not.
14 MR .« FORD. Q@ And that is what you did on August 34th?
15 A 1 don't know.
16 Q The only point 1 am trying to make, lir. Darrow, is the
17 only entry would show would be the hotel bookkeeping instead
18 of your own? A vyes, 1 presume it is right, Fo;a.
19 Q@ 1 am not criticising y~u for not signing. - A Well, 1
20 didn't want to take a chance, that is all.
21 MR . ROGERS. 1f that is a book of original entry you
22 should produce the person that makes it.
A23 ¥R. FORD. 1 am nct offering it for that purpose.
24 ¥R . ROCERS. We are not running the thing this way.
25 MR . FORD. We can produce the clerk, but 1 am offering it?
26 to ¥ Rarrow, it is for the purpose of showihg him what +1
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record was and showirg him we are not concealing anything.
VR . ROGERS. 1f the Palace Hotel ever kept a book like this,
1 never saw it.

MR . FORD* Well, they did. .

MR « APPEL. There is one down at San Pedro kept that way
that they irroduced in the Corners case, it looks like it.
MR . ROGERS. Oh, well, we are not going to stand for this,
nothing doing.

THE WITKESS . Ur. Ford, haven't you the telegram that
Biddinger sent to me? 1f you have that will settle it.

MR, FORD. Yes.

MR+ ROGERS. We are not going to fuss with this'kind of a
thing. | .

MR+ FORD 1 just wanted Mr. Darrow to look at it, that is
all. | |

MR . APPEL. Ve object to his seeing anythirg that is not

in his hanawriting.

WR. ROGERS. 1 do not know whether it is the Palace Hotel
register or not.

MR+« FORD. + 1 do not contend that is a proper way to
introduce it, 1 want to show I, Earrow what we have on that
day .

MR« ROGERS. You have not anything.

MR. FORD, We can produce the clerk later.

THE WITNESS. I would be very glad to help you on that, if,

1 couid.
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MR+ FORD* 1 appreciate your courtesy, i parrow, but your
attorneys do not want you to.

MR+« ROGERS. No courtesy by running to the deferdant with a
book of that kind, if you have got somethirng by which he can
refresh his memory according to law, something which he made
or something 1 know about, then you can refresh his recol-
lection,

THE COURT. Well, the offer is withdrawn.

MR . FORD. Q Have you the telegram which was delivered to
you from i Guy.Biddinger? A il have not. 1 don't keep
telegrams. |

MR . FORD. 1 may have been mistaken aboﬁt having possession
of the telegram from Mr. Biddinger to you, but 1 have another
telegram here of August 33, which might refresh your recol-
lection. Q 1 will ask you to look at this telegrmwhich

1 have shown to your counsel, and ask you if you rementer
having sent such a telegram as that? A 1 have no remem-
brance abrut it. A great many telegroms were sent by me

and from cur office.

Q- Cén you tell by the style of the typewriting or anythring
else on that telegram it was a telegram dictated by ycu?

A Why, from the address and the person, and the contents,

1 would presume it was my telegram.

Q Just notice the date. A August 33,

R 83, Refreshiﬁg your recollection from it or judging

from that, can you state whether or not you went to San
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cisco on the 84th or not, or whetheryou arrived in San Fran-
cico on the 24th? A 1 presume 1 did, but 1 could not say
from that certain; 1 presume 1 did. Does that correspond
with the other, ire Ford, with the other telegrams? Does
that correspond with the Biddinger matter?

MR . FORD. Yes.

A The chances are that is the date.

MR+ FORD. 1 offer this in evidence as People's Exhibit
Number 43, merely for the purpose of fixing the date,

August 33, 1911.
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MR ROGERS: W@it a moment, now. It has not been .offered in
evidence yet.
MR FOxD: I of fer it in evidence.
¥R ROGERS: I know, but that does not entitle you to get
it in. 7
THE COUR': Any objection? '
MR ROGERS: ;[es’ vhenwe get a chance to.
THE COURT: Go ahead with the objection.
IR ROGERS: Now, if the telegram can be identified as &
genuine telegram of Mr Darrow's I have no obj ection to its
1ntroduction.
MR ¥ORD:" It can. We can go down and produce the tele-
graph operator, if you require us to do so.
MR ROGERS: You cannot do anythirg of the kind; I challenge
you to do it. I obaect to it on the ground that it is
not suf ficiently identified, incompetent, irrelevant and
immaterial. ' |
MR FORD: To prove by the telegraph operator it came from
their files andvas a telegram sent on that date. '
MRARDGERSi That does not prove Mr Darrow sent it.
If you are going to bind Mr Darrow Ly telegrams, let us
get Mr Parrow's documents heres I am not oconvinced of
some of these documentse.

MR FORD: The dei‘endant ise

¥R ROGERS: I take an exception to that. The defendant

has not said so, he says he doem not recognize it.
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MR FORD: He says he believed it to be the same document.
MR _ROGEBS; Vhat is tha.t';?

MR FORD: I upderstood he said he bpelieved it to be the
same document. |

MR ROGERS: 1If you are going to produce evidence here,
let us get evidence. '

THE COUR': I & not think the telegram has been suffi-

ciently identified. Objection sustained.

MR FORD: Was it not your custom, Mr Darrow, on matters
of this sort, telegrams, to dictate your telegrams to the
senographer and tell her to sign ydur name in type-
writing and send it? A I often did that, and others,
often signed my name to telegrams they dictated, so the
telegrams would come to the office.

Q@ Vell, the time you saw MT Biddinger and the time you

saw MT Tveitmoe were two different occasions; is that cor-

rect? A WVell, now, do you mean, did I see Tveitmoe on

the trip up there?
Q@ ©No, I mean the time you delivered the check to him

to bé exacte A Yes, '

Q: Two dif ferent trips to San Franciscoe A I should say
they wvwere, yes.

Q@ And ybuwere in Los Angeles between the two trips?

A  TUndoubtedly.

Q@ Now, vwhen di.dyoﬁt leave Los Angeles to go to San

Francisco to see Mr Tveitmoe?
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MR ROGERS: On what occasion? )

Q On the trip vhen you gave him the check on September
2nd? A That I cannot tell you, neither am I sure that

I came vack, but I think I did, between those two catess

Q@ Do yourecall being in Los Angeles on the 2:th day of
Au-g}lst » 1911, and at that time having a conversation with
¥r Jobannsen about some man in San Francisco, and discuss-
ing the question of whether MT Davis ought to see him, and
at that time sending a2 telegram to Mr Tveitmoe to the fol-
lowing effect -- |

MR ROGERS: Wait a minute, Wait a moment. That does
not go in any court on earth, reading a document in any
such fashion as tmt. If they have a telegram, let us see
it, show it to the witness, and see if he sent it.

MR FIEDFRICKS: Counsel read a Nnewspap €r.

bed

"R ROGERS: That doesn't make any difference. That is
mistondudt, and every lawyer knows it; it is a trick.

THE COURl': Well, gentlemen, I doﬁ;t know what counsel is
going to do.

MR ROGERS: I Xnow he is going to commit misconduct, and
I am goj.ng to stop him.

MR APHL: }fe is going to read a2 telegram which he says

is as _fol}ows.

THE COUR': The court has no power to anticipate what a

MR APPEL: The question shows he is going to do it, it ig
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in your presence; he is holding in his hand, in your pre-
sence, in my presence, in the @esence of the jury, and
asking th e question, "Didn't yousend a telegram whéch r eads
as follows:"-- and when he say‘s "reads as follows“,evexy-;
vody knows fvrcm his peculi_ar position there, with hisfee£
up there, th‘e telegram before him, and his ey es upon the
paper, he is.about toread it. Does it require that we
should have it demonstrated in order to see that? |
We contend that telegram must be showvn to us first,
your Honor, as required by the code, that the witness must
not ve interrogated until he has seen it.

THE COURT: MT Appel, if counsel are guilty of miscon-
duct, they will have to answer for it, and the court |
has no power to prevent counsel from propounding a question
in such form as he may desire, and the question is not
propounded - |
MR ROGERS: Does your Honor rule that he can sit here and
read a document in that fashion and put a -guestion of
that sort iné~ criminal case?

TEE COUR': The court is not ruling tmmt hemay ormay not
do anything, but the court does rule that it has no pover,
and it is beyond the right of the court to direct counsel

as to the form and manner in which the should --
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MR . ROGERS. 1 have been practicing criminal 1gg“ggpa}5

/
Zgain
/ g

‘ _ /
when they were deliberately and maliciously co%;}%ting mis -

years and 1 have seen courts stop counsel time and

conduct.

THE COURT. iir. Rogers, this couwt will not ¢o it and has

refused to do it on both side amd will coptinue to do it.
MR+ APPEL. We are asking for what the gode reguires to be
one, your Honor, and that is this: ﬁit a witness-—that
the witness before he is examined ugéi a writing or the con-
nts of a writing, or the writing d%lled to his attention,
nust be first shown to counsel off the other side.

THE COURT. There is no doubt About the correctness of the
rule. //ﬁ

MR. APPEL. Your Honor is permitting him to do it. Now,
will it be stipulated to/the fact, so as to make 6ur

ruling, that counsel iy his question is about to read

a telegram or a paper/which he claims to be a telegram --
that that paper has mot been shownlto counsel for the defendi
ant, nor that it éi not been shown to the defendant;

that it has not £ven been shown to the court, and then let
those facts be’ stipulated, and let our objection to the
questiocn ggﬁﬁn, 1 object to his reading the telegram or to
his inclugﬁng it in any guestion or to calling the atten-

tion ofiﬁhe witness to it upon the ground and for the reason
£

that no foundation has been laid

the teleg 6 witness; that he has not shown it t
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counsel; that he is doing it for the purpose of evading

the plain provisions of the law== in provisicns of thq

rule contained in our code concernirg the examinatdion cofa
witness upon the witness stand, concerning a w;ftten documen
and it is incompetent, irrelevant, immateriﬁf‘and not cross-
exzmination, and that it is being done forfg subterfuge and
a trick upon this defendant and upon h; counsel.

MR . FREDERICKS. We stipulate nothingf;our Honor except--
MR. APPRL. Will counsel deny he was about to read that

telegram in the presence of.thisgéury and inthe presencé

/_e'
of the Court? ¢

£
¢

MR+ FORD* The only thing 1 yéll do , when your Honor has
ruléd, i will finish my qugétion. Your Honor doesn't know,
nobody knows\buf myself whether 1 am going to read this
telegram, if I 2m going to read it, or whether 1 am going
to read it correctl&.

MR. ROGERS. 1 suppéie counsel contends we are all fools,
including the jugy ardl we cannot see.

MR . FORD. Noz'{e didn't say anything--

MR . FREDERICKS. We dorn't assume anything in regard to the

¢
jury in thiﬁfregard.A _
TEE COUREK- The court is conposed of the attorneys and they
have thdir peculiar duties and responsibilities, and the

court/and the jury have their own separate responsitilities,
/

but /it is within the right and W
either side, as 1g ) ffiue to propound their
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questions in . respectful am r language, not offen-
sive to the witness, to proceed to do it; 'if they /vidlate
the rules laid down, why, then their cause must guffer far i}
but fhe court cannot and will not attempt tb ay to counsel
he must not ask a question that has not yet{/been askéd,-and
that may never be asked. 1 will not und'rtake to iead tte
minds of any lawyer to see what he is /geing to do or what he
is not going to do.
MR. APTEL. We have our objectio 1 think our objection
covers the point.
(Last questisn.read by the regorter.)

YR+ ROGERS. 1 call for the/production of the telegram,
"To the following effect, )l in view of the fact that before
this jury and before the court; if the‘courf will look, he is
producing what purports to be a teiegram and reading there-
from. He has not shown us it is one of the telegrams which
he pretended to gi¥e a copy of to us, z2nd we do not know that
it is a genuine ¥elegram or a trick, in fact we think the
latte;, and we £all for the enforcement of the rule, that
befo:e a quesfion is asked of the witness conc:arning a
written docyirent,.it must be shown to counsel and to the
witness; Ahe law so says.
THE COURT. 1f counsel is going to ask any guestion concerning
a writfen document 1 shall assume thzt he will couply with the

law.f/l don't know what he is

MR « APPELT Fe rnust do it before he asks the question at 2]
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1t is imperative, it is--

THE COURT* 1 know fhe gstatute,

MR, FORD., Q Do you recall at that time of having tele~-

graphed to ¥, Tveitmoe fdr the purpose of'getting his advice
as to whether or not Davis should see the man of whom yéu
and Johannsen had talked the night before?

MR . APPEL. We object to that as not cross-examination. 1%
is incompetent, irrelevant and immaterial for any purpose
whatsoever; that the witness upon the stand, being the
defendant, has never been examined in chief onthe part of
the defense, concerning any telegram or concerning any con-
versation, or concerning any matter which is the subject of
the guestion or connected therewith. The document has

not been shown to the witness or counsel upon the other side,
and he is being examined concerning a document, to wit,

a telegram, not being the best evidenoe; and calling for
gsecondary evidence and hearsay. We never asked this witness

about that.
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1| MR FREDFRICKS: Your Homor, '!’;ﬁ'm took this witness over
2| the entirg field --
3| THE COURT: Let me have the question. Never mind, I kndw
4 ite ~I haven't in mind the dte to which this question re-
5| fers.

6 | ¥R FORD: ‘ August 28th, 1911.

7 | THE COUF{?: Objection overruled‘.

g8 | MR AFPEL: We excepte A I do not now recall having 'a

9 | conversation with Johannsen in Los Angeles on August 28th,

10 | about s.ome man in San Francisco or about sending a tele-

11 | gram to Mr Tveitmoe in reference to having Mr }Z!a.vis‘ go |

12 | there. If such a thing happened, I dontt recall it.

13 | MR ROGERS: Now, of ali the cheap tricks I ever saw --

14 | did I g,et‘a copy of this.

15 | THE COURT: Wait a moment,

16 | MR TORD: Do I hav'e' to tolerate such language?' 2

17 | MR ROGERS: ;Iou doe. . o

18 | THE COURT: No, you dontt. Now, w‘e will stop right here,

19 | MR APIEL: VWait a moment, your Honor. We want to see if the

20 ga.vé us a copy of that. No copy given to us of that,

21 | your Honox.

22 | THE COURI': ©Now, thatis a very different statement,

23 | gentlemen, and a very proper statement, the one you now
2 make, but 50 =y, "0f all the cheap tricks I ev.ér saw" -~

25 | how are we ever going to get through vwith a case of this

26 | kind -- '
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MR EOGERS: When we proceed according to the law and the
code. :
THE COURT: We will proceed according to the law and the
code, but we will not have that kind of remarks injedd-
ed in therecord, XNow, let it be unde rstood ;»i'vight here
and now that that whole thing must stob. Any proﬁ er ob-
jection that counsel on either side have here will be lis-
tened to with the utmost couttesy by this court, but that
language cannot be tolerated and will not be tolerat-
ed. Now, let's stop it right here?
MR ROGERS: They agreed to furnish us copies of telegrams
and then without daring to show the witness that tele- '
gram or &aring to show us tiat telegram, they take advantage
of the ruling, vhich we believe to be entirely erroneous,
ther put a question concerning a telegfam. Te looked
through our telegrams and dontt find it’. Am I not justified
in saying we have been tricked? If I have not‘b een jus-
tified in it, I never saw a trick perpetrated,in a court
room.. If counsel had handed me the tel egram and sid,
"Here is the telegram," according to the code, "I will show
it to the witness", then we would have been -- we would have
simply sid to him, "You didn't give us a copy of that ac-
cording to your agreement", but they knew they didn't ~ive
us a COpYe ‘ » '
MR FREDERICKS: TXo, we lmev nothing of the kind.
MR ROGERS: And we can't find a copy of it.
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1| MR FREDERICKS We are not in that kind of wsinesss
o | MR ROGERS: VWhy was the concealment of the telegram and
3 | the unusual and unlawful and illegal method of its |
4 | presentation. I will stand here and defend my client, and
51 it isn't right that that kind of a thing be done in a
¢! criminal c:a.se'.
7 | THE COURT: If the question and answer and the ruling
g | of the court was erromneous, they will have to dispose of
9 { that in another places The court has carefully consider-
10| ed it, and considered it lezal. Now, the question is
11 | whether or not the rule -- or vhether the stipulation has
12 | been violated, in not pesenting to you the copy of that
13 | telegram. " , |
14 | MR FREDERICKS: In regard to the telegram, I told counsel
15 | we had not the originals, but we had copies, and that is
16 corréct, vut we have gotten the original | since then,
17| and I think that this -- I aimed to give him every one of
18 | them. |
19| MR ROGERS: I acquit you, Captain Fredericks.
50 | V'R TREDERICKS: And I am looking to see -- if I didn't give
21| it to him, they wanted it in a hurry that night, and we
22 | didn't have the telggrams all copied, because there were
23| two or three hundred of them, sovwevwent to one of our
.24 trial priefs and alipped them out and destroyed an entire
95 | brief in order that ther might have them early timt night
26 Vbecause they were mixed up in other thinzs tmt was not
seanned by s f‘uwm .
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- him everything that we thought we had,

¥R ROZE

, 6150
included in the stipulation. TNow, if they haven't a copy of

that telegram -~

MR ROGERS: “ThHére is nothing in the tel ggram we care any-

thing about, except the method.

MR FREDERICKS: ©Now, counsel can bank on it that we gave
MR ROGERS: I don't care anything about iy except the
method ofl its presentation.
THE COUR': I think, Mr Rogers, the cdurt should consider
Captain Fredericks' statement. If you haven't a copy it
has been mislaid --
MR ROGERS: GO ahead. I dontt ¢/are anything about the con-
tents of the telegram,acc@t /I dontt like to be handled
that wy in the court room, /If they have a copy, show it
to counsel according to the code; show it to the witness,
but dontt rub it up in your hands, and says, "Did you send
a telegram like this ox/not‘>" It hasn't erer been done in
any case I have ever /heen in and I protest against it.

MR FREDERICES: Are¢’zall these the tel grams tmt I--

MR ROGERS‘: I'di 't go through them.

MR FREDERICKS: /We certainly had more telegrams than

thesee
THE COURI': /The court is acting upon the presumption that
the defendant has copies of all those tel egrams.

¢! That fnay bee I said I didn't like the method

of pregsentation in the court room.
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THE COURT: I agssume you had copies of them a.ll.,/
MR ROGERS: There is nothing in the tel.e-gram we care
anything about. They can ir,gz,x:aduce it, if Mr Darrdw recog-

nizes 1t, that is all tHére is to ite
. ~
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MR . FORD. Q 1 hénd you a telegramwhich 1 have already
exhibited to your counsel, ir. Darrow. Can you fix the

déte as to whether or not you were in Los Angelesfrg;: tha%
telegiam? A 1f 1 sent this telegram it would indicate

1 was here the 38th.

& Do you knoﬁ whether or not you sent it? A 1 do not.

Q Are there any mafks-—

MR+ ROGERS. What is that, Postal or Western Union?

A Wratever maiks are on it would indicate 1 didn't, but

1 might have just the same--1 don't know what it refers to.
There is nothing in it to call my attention.

MR+« FORD. Trat doesn't recall any occasion to your mind?

A Dogsnot.

@ Do you know what day of the week it was you went to San
Francisco on the occasion of giving that check to ir. Tveit-
moe? A 1 do not.

@ Do you recall meeting any other.persons besides i Tveit-
moe up there? A My recollection is that was the time

ite Davis and his wife went also, and we went that same time
dOWn;tO Santa Cruz, but 1 am not certain of that either .

1 sent many telegrams and made many trips, and unless there
was something special 1 would not remember the circumstance.
Q@ 1 will get at it another way . At the time you went up to
San Francisco and stopped at the Palace Hotel on the 24th anq

25th, you were accompanied by Mrs. Darrow, were you not?

A She went up with me a nunber of times.
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Q énthe time you saw Biddinger? A 1 don't know.

Q@ Do you remember anything else you did on that trip to
San Francisco when you gaveln Tveitmoe the check for §10,00d
A 1 think at that time #r and Mrs Davis and Mrs Darrow and
myself went to Santa Cruz.

Q@ After the second of September? A 1 think so.

Q How long did you stay in Santa Cruz, approximately?

A About two days, 1 guess. No, 1 think we got there--

1 think we stayed one night and one day.

Q And did you return to Los Engeles or go somewhere else?
A To Los Angeles.

Q@ Do you rec2ll how long youwere away from Los Angeles z2ll
togebher onthat trip? A ¢ do not.

Q@ Approximately? A 1 am not certain. that is the time 1
went to Santa Cruz. 1 would say we were away from 3 to 4
days, but 1 dontt recall. Rothing to recall it by .

Q Where did you give this check to ir. Tveitmoe? A 1In

his office. |

Q where did you get that check? A Got it in the mail.

Q When and where? A In Los Angeles.

Q wow long before you went up naxrth? A 1 don't

Temember . The check would show about how long .

Q After you came to Los Angeles in July you had a great
d eal of correspondence by letter aml telegram with lfr. Rappa-

port in Indianapolis? A July?

?

Q After you had come to Los Angeles in July? A 1 had cf
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respondence all the time with him. -

Q Abdut the case? A Yes.
Q The evidence to which 1 attracted your attention this
rorning or'aileged evidence, ag you prefer to call it, which
was seized in Indianapolis, conéisting of dynamite and
fuses, fulmanating caps, clocks and so forth, had been
t aken before the Indianapolis grand jury, the grand jury
of Marion County , Indiana, had they not?
MR . APPEL. Wait a moment --we obgct upon the ground it ik
not vcrosé—examinatioﬁ. 1t is incompetent, irrelevant and
immaterial, hearsay, assuming a fact not testified to by
the witness . Assuming a knowledge on the part of the witness
to which he has not testified; assuming a state or condi-
tion of things to which the witness has not testified; no
foundation laid; it is imrmaterial; it is an independen£
fact to which the witness has not testified; has nothing
to do with the case, no time fixedvshowing any connection
between the witness's testimony given on direct examination
and a fact in the case.
THE COURT. Overruled.
MR . APPEL. We take an exception. Now, your Honor, we
would like to be heard onthe question of cross-examination.
THE COURT. ilr. Appel, this is a ranch of the case that

was goide into and disposed of during your absence this morn-

1ng .
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THE COURT. This matter has been gone into and 1 am satis-
fied this is a proper guestion on cross;examination.

MR . APPEL. 1 just wish to know this: 1 dén‘t know but
what there had besmn some misapprehension as to therule.
Does your Honor rule directly against the case of People

against O'Brien?

© o0 N o Gt W N -

THE COURT. The Court has fully in mind section 1333, and

10 | at least some decisions pursuant thergﬁb.

11 | MR, APPEL. Yow Honor familiar with/;"ﬁchat decision?

12| MR. FORD. 1 object to the court be%ng catechized.

13 | THE COURT. 1 believe that the igxerpretation of Section 1333-
14 | MR . APPEL. 1et the record showj/then, your Honor, that

15 | your Honor is making this rui}hg upon this question with
16 | full knowledge and with a full understanding of the rule

17 | laid down in the case of People against O'Brien in the 66th

/
e

168 | Caleéfornia. /

4

19 | THE COURT" 1 don't pgfticularly recall that case. 1 am

20 basihg the ruling on/;ection 1333,

21 | MR . APPEL. 1 jus?/Want the record to show there is no mis-
22 understanding.m// ,

3 | THE COURT. 1 ddntt recall that case, .in Appel. 1f there
24 | is something particular about that case that you think 1

25 | ought to have/my attention called to, let's have it.

2G| MR . APPEL. The defendant is entitled, of course, to be
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information upon the

S mhere.

heard, if the court has absolute
law, of course, then we don't have to be heard.

THE COURT. The courf is-satisfied a6 to-the law upon that

..;.gtiﬁ:"”“"'w

matter.

MR « APPEL. Very well, we take an exception.

A Read the question.

(Last question read by the reporter.)

A 1 have no informtion on that .

MR . FORD. Q Weren't you informed that such was the fact?

MR . APPEL. wait a moment--we object to that .

MR « FORD. Let me finish the question,--by . Rappaport.

MR « APPEL. We object upon the ground it is not cross-
examination. ‘lt is incompetent, irrklevant and immaterial;
that it calls for hearsay declarations. That any declara-
tions made by any one to the witness heres are hearsay just
as much as if any witness came upon the housetops of Los An-
geles and said something, and not cross-examination. The
rule is absolute here and in every‘state that you cannot
introduce incompetent evidence or irrelevant matter or
cross-examine the witness concerning declarations made to
him by any one which are not pertinent to his direct

examination, and not cross-examination.
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TER COUKL': Objection overruled.
MR APPHL: We take an exception.

A I had heard from Mr Rappaport that some articles claim-
ed t,Q. h?,ye_ been taken from thebasement of the bullding
whemed . J. McNa.ma.‘ra had his offlice , were before the Marion

Cmuity_grand jurye '

MR FORD: Also some articles consisting of dynamite and
nitrfafgl}'rcerine.from the Jones barn near Indianapolis?
MR APPHL,: Wait a moment'. Ve object upon the ground t hat
it -- upon the same grounds stated in our previous ob—
jection to this line of examination, so as not to be inter-
rupting.

TEE COUHR': overruled,

MR APPEL: We take an exc éption.

A I think I heard some articles were taken fram the
barn owned by a man named Jones, near Indianapo}is, were
before the grand jury of}.rarion cqunty, Indianagz I think
I vas informed by letter. ‘

MR FORD: Also that letters and correspondence generally
between J. J. MCNamara and O. A. Tveitmoe, Ryan, Hawkins
and various business agents throughout the United States,
of the International Association, timt had been taken
from the'oﬁce'of the International Association?

MR APPRL: Will your Honor consider our ohj ection to this

as already made to the other questions, to this question

and also we add that the witness ought not to be inter rog
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ed on any h ersay ev;’.’dence or hegrsay writings, or any
writi'ngs of any kind. The writing not veing pro‘duced, and
not being shown to the witness or counsel upon the other
side, and calling for transactions and declarations and
private relations or other relatibns of any kind or
nzature, or any conspimcy 6r the commission of other crimes,
or the commission of other attempts at crimes, between
third parties not connected with this case as being hear-
say and incompetent, irrelevant and immaterial, and not
cross-examination. ,

THE COUR?: Objection overruled.

MR APPEL: We take an exception. -
A I herd by letter that the correspondence, files and so
forth of the Industrial Bridge & Iron Workers of Indian-
apolis were taken possession of, and the organizaétion vas
seeking to get them back, and thére was a controveréy in
court about it-. | /
MR FORD: Now, you understood, MTr Dafrow, that the Los
Angeles authorities were tryirig to get possession of that
evidence, particularly the clocks and dynamitue‘ fu‘ses for
use as evidence in the case of ;eopleversus Je. B. McNamara
and J. J. ’McNa.mara.? A I understood so.

¥R ROGERS: I ohject --

MR FORD: He read it to me, the answer the witness had
given. '-

THE COUR': If he gave an answer strile it out for the
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purpose of the objection.

KR ROGERS:—We ohj et to that as incompeten‘t:\:“‘m‘eleﬂ‘ajnt
and immaterial, and not cro w-examination, and I call your
Honor's attention in addition to the other objyections
which have been made, due to the fact, over Lur objection
and against what we Believe to be the correéct rule, they
were permitted to introduce in theircase/evidence concerning
other offenses, if so they be, and we gpent weeks here
trying whether Diekelman was in Albyduerque, and whether
Mrs Caplin went to Reno, and all at sort of thing, with
a view of determining, of courseg) the bearing upon the is-
sue whether or not Bert Frank n gave Lockwood $4000 down
at Third and Los Angeles sty et. Now, then, on ¢ ross-exam-
ination, they seek to res fie where they 1eft off, and |
prove by the d efendant, ff so they may, other acts, if
there were any. Now, ., thing is sure, either they had
no right to put it iy their main case, or they have no
right to put it in jlow, because they cannot make two

bits of a cherry i a criminal case. They have got their
case in.. They pAt in, over our obj ection and against our
protest, the i stances where they claim there vas con-
spiracy todefdat the ends of justice. Now, they closéd.,D

, that is all, and in rebuttal and incross-
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pressing ence, somethinz of that kinde. UNow/ if they

had anything of that sort, if they have any

sort of thing in their direct case. I dénit know wvhen 1
this matter is going to stop, whether/they can be permitted
to go on incross-examination and th/n in rebuttal, and |
possibly in sur-rebuttal, but on¢’ thing is sure, they canngt
have theircase divided up into half a doxen different
turns, as itwere, with a vagation between each. Baving
opened up that subject, d your Honor having told them
they could go into colldteral matters, when they said,

"That is all", they not do anything in cross- examination

and they ca.nndt bri up collateral matters oncross-eéxamina

tion, so far as thedefendant is concerneds It is elementa.r:&'}

law, if your H or please -- oT h:{.s knowledge.

MR F REDERIC Well, your Honor, we make no claim that
the defensef, in vhich Mr Darrow was in charge, didntt have
the right to any leal process that they could institute
in Indignapolis to get in possession of tlmt evidence. We

make such claim. Ve make no claim that any legal steps

thaet/they may have taken to gain possession of that evidence

we wrongful orvwere criminal.

- scanned by bl




© 00 =3 O Ot = W NN

e
N = O

13

616
-\
Angd counssl—te—miabak

that this defendant committed another wrongfu} act in trying

g _trying to show

to getthis evidence. 1f it was right he coyld get it and

he could get it through court proceedings,/ if he did get it
through court proceedings and tried to/get it through court
proceedings, there was nothing wrong About it, and we made
no such contention, it is cross-exagttination pure and simplel
¥R. ROGERS. Then, what is the rglevancy of it, if your
Honor pleases?

MR . FREDER1ICKS «+ That will ay
MR . ROGERS. We object to £t onthe ground it is not cross-
examination.
MR. FORD. To show th hopelessness’of the case.

MR . APPEL. He night/bhave known all that, your Honor, he
inight have known erything, he might have been informed
long before he game to Los Angeles, he might have been long
before to see fir, Biddinger concerning these matters from

hearsay , or /that he was told by other persons, and that

is not to /be taken as a f=ci, whatever a person told this
witness /is not evidence, what someone told him is not i
evidene, your Honor. 1 can cite any number of authorities |

and fery recent authorities of our courts upon that subject,

th#»"you cannot 1 uce in evidence, either by the
defendant or by soneone else, what he ...ge. may-havg’

known all that, and the issue came, did he tell Biddinger

tell such and such a thing? The witness says, "l didn
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6162
tell him. " The fact he may have known this\case to exist
does not ﬁﬁcegsari%yximglzimis not cross-examination of the

! e e et e

fact whether he told Biddinger certain things or)not, and

that is the law.

TI'E COURT+ 1t seems to me, this brings upspPractically the
same question that was partly argued at/adjournment at 12
o'clock.

MR+« FREDFRICKS. No, yéur Honor, At does not,and 1 can make
it very plain. |
THE COURT. Very well.
MR. FREDERICKS. 1 do not care to disclose the purpose of
this c ross~examinati
fair for us to go/into this matter, and it is not opening

up of a great Mig lot of stuff as counseissays it is, purely
on the q:igfizg in point.

THE Céggr.

a receéss. FHave it written up for me. Gentleien of the

let me have the question and then we will take

Y g

jury, bear in mind your former admonition. We will take

(irreoess for 10 minutes.
e T

(After recess.)
THE COURT. The questicn under consideration at the time of
the recess was this, as the reporter has handed it to me:
"Now, you understood, . Darrow, the Los Angeles authori-
ties were trying to get possession of the evidence, parti-
‘cularly the clocks and dynamite fuses for use as evidence

in the case of People: vs J J and J B McNamara." Do you
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that it had no bearing on the case.

6153
Bentlemen wish to be further heard onthat matter? Objec-
tion overruled.
MR ., APPEL. Exception.
A 1 think 1 heard it somewhere.
Q Mr. FORD. Well, @s a matter of fact, wasn't Mr. Rappaport
iﬁstructed by you to use all legal means possible to-resist
the state, the Los Angeles authorities from getting possessid
of the evidence that was back thers before the marion County
grand jury at Indianapolis?
MR+ ROGERS. We object to that as not cross-éxamination,
incompetent, irrelevant and immaterial; no foundatiof laid.
THE COURT* Objection overruled.
MR .« ROGERS. Exception.
A  1nstructed how? By letter or telegram or--
& Any way.
¥R+ ROGERS. The samwe objection.
THE COURT. Objection overruled .
A Just a minute. 1 think ir. Rappéport wrote me about the
proceedings there, in reference to it, and 1 think 1 wrote
him or sent him word to take charge of that himself, and to
keep it there if he could, that it had no bearing on this
case, and to attend to it there, in substance.
Q@ Have you that correspondence? A 1 have not.
MR « FREDERICKS. The witness says that he stated it had no

bearing on the case. He is not giving that as his opinioj
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A What 1 meant was, that 1 so wrote him. 1 might not have
put it in, but 1 think 1 did. At least, that was my view
of it.

MR. FORD® That was the contention you were going to try to
make if the case cre to trial? - A 1 should say we were,
that had nothing to do with the Times explosion at all.

Q@ You were convinced, however, at the time you allowed these
men to plead guilty that the prosecution would succeed in
getting it in evidence and that it would be impossible

to overcome such evidence?

MR« ROGERS. We object to thatas incompetent and immaterial,
not cross-examination, a double question.

THE COURT- Objection overruled. |

MR. ROGERS. Exception. -

A 1 was not convinced of it. 1 never know whzat a judge
will do or a lawyer or a~jury or anybody else, and 1 did

not fear it in the least, or very little. 1t was not that
that worried me.

Q@ You were informed subsequently that the United States \

grand jury at Indianapolis, in that district, in the district

including the county'of Marion, had taken possession of the
eviédence and taken it from the county grand jury? r////
A 1 heard--

Mﬁ. ROGERS. rhre.same objection, if your Honor please.

THE COURT. Objection overruled.

MR. ROGERS. Exception.
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A1 heard they had taken possesion of certain articles.
-1 don't know whether it is evidence or not, 1 don't think
it ever was in this state or would have been or could have

been.
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Q Had taken possession of thearticles, sﬁch as the dyna-
mite and clpcks, etc., that were alleged to have been
found th_e‘;'e.r |

MR ROGERS: The éame objection -~

A All articles that were alleged to have been found in
the basement and in thebarn, I heard tmt.

Q Did you not instruci Mr Reppaport to take all possi-
ble means, I use it -- all possi'ble legal means to regain
that evidence?

MR APPEL: We object to that on the ground it is incompe-
tent, irrelevant and immaterial, and not cross-examination,
has no bearing upon the case, and by this question they
undértake to introduce some other elements into the case,
which was a part of the iJeople's case, that the witness did
not refer to or in any way was examined concerning any com-
munications between him and Mr Rappaport concerning the
subject in question. It is immatgria.l for any wurpose,
and no time, place, persons present or circumstances are
named in 'ghé question, no foundation laid.

THE COUR?: Objection overruled".

MR APPEL: Ve except.

A I donrt recall whether I had any correspondence with
him in reference to the matter after the federal grand jury
took hold of thematter or not, I might or might not have
had.

Q VWere you not trying to enable the International Assg
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c.iartiqn_ito regain possession of its property?

MR APEL: Ve o'bj‘ect to that upon the same grounds stated in
our last objection to the question just propounded vefore
this. ‘

THE_?OURP: Objection overruled.

MR APPEL: Ve except.

A Wha.t do you mean by property"”

Q Wlthdraw that question. Did you not instruct Mr
Fappaport that he could spend $1000 to regain possession
of all those articles for you, from either the county grand
jury or 1‘:he federal grand jury? |

IR ROGERS: What :E‘edéral grand jury and what county grand
Jumy? ' : |
MR FORD:‘ At Indianapolis.

MR APEEL:  We object to that as notcross-examination;
incompetent, irrel evant and immaterial for any purpose

whatsoever; that the witness has never testified in his

direct examination conc erning that transaction or comnc ern-

ing any transaction of that kind, with Rappaport, zand no
foundation is laid, the time, place and persons present are
not fixed in the question; it is immaterial to any 1issue
in this case’.

THE COURT': Objection overruled.

MR APPHEL: Ve exc ept «

A I dontt remember. If I did, it must have been by lef-

ter and telegram, and you should show me a copy of it.
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_ 6168
o] Have you any qop?es of the telegrams yousent to Mr
Rappaport in coge? A I have none. |

Q Ha.ve you the cpde whic h you used at that time?

.ﬁf I never had it.

Q Do you know vm.etheer there is any such code in ex=-
istence? A I don't now of any; the;'e is none,' unl ess

it is in the possession of you people.

Q BHave you had access t0 any such code? A I have not.

I take it you mean recentiy? I had access to it daring the

time I used it.

Q@ BHave you, Mr Darrow, any independent recollection &R
having sent a tel gi‘am to Mr Rappapoi't on DNefembelr lst,
1911, the day the ycNamaras plead guilty, notifying Mr
Bappé.port not to spend the $1000 which you had previously/
MR APPHL: Ve objet to that on the ground it is incompe-
tent, irrelevant and immaterial, notcro ss-exemination.

He is asking a question concerning %a-subject : not tes-
tified to by the defendant or gone into by thedefen dant.him
self, and the asking of the question and the examination
the witness in reference to that subject, bveing inviola-
tion of the constitution of the state of California and

in violation of thecase of ;Deopleversus O'Brien, the
leding case in this state upon the subject, in 66th Cal.,
page 603, where it is said, "A defendant in a criminal
prosecution, who has become a witness in his own behalf
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cannot be cross-examined as to any facts or matters not t es
by . ' ‘
tified to,him on his examination in chief."

TEE COURT: That is precisely the language of section

1323, isp't it?

MR APPEL: Yes, but here in this case, your Honor, the
witness -- there the case vas a case of forgery, and he
testified in direct examination comc erning theforgery:-

at issue, and then ther asked him oncross-examination
whether or not he had had something to do with otherfors-
;;geries» and while t hat matter might have been brought out
in theadirect case & the People, the Supreme Court held
that he ought not to have been cmmpelled to t estify.

Now, here the witness has testified inreference to the
Biddinger mat ter, and they are asking him whether or

not he also tried to get up some scheme with Rappaport to
conceal evidence. Now, you cannot do that oncross-
examination. This case is directly in point, your Honor,
absolutely'in point. "Thedefendant was cimged, in an
iﬁformation filed by the District Attorpey of San Francisco,
with the embezzlement of a certain sum of money, to-wit
$1000, the same bein the property of thestate, and on
the trial, he was called and examined as a witness on his
ovn behalf. On the examination in chief his testimony vas
directed and confined 1_:0 the alleged embezzlement of the
particular sum of money mentioned in the information, but

on thec ross-examination hevas examined generally, as a
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6:70
witness in thecases This course of proceeding was objected
tovery frequently by his attorney, but the obj eciions were
as often overruled by the court, and the examination was
allowed to be as general as could have been madé of any
other witness in the case; the District Attorney, in fact,
making th edeféndant his own witness on behalf of the prose-~
cution. The question is: was this course of procedure re-

gular and proper under the law."
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witness canrot in any manner prejudice

6171
"Section 13, Article 1, of the Constitution declares that
no person éhall 've compelled in any.criminal cése to be a-
witness against himself.' There is, therefore, no power
in the court to compel 2 defendant in a criminal case to

take stand; and it has been held that the failure

.
of the defendant to testify in the case is not a citcumstany

from which any unfavorable inferende can be drawn against
him; and the provision of the statute is to the same
effect. But by Section 1333 of the Penal Code, it is/pro-
vided that 'a defendant in a criminal action or prgfesding
cannot be compelled to bte a witness against himgflf; dbut
if he offer himself as a witness he may be crofs-examined
by the counsel for the People as to all mattfrs about which
he was examined in chief. Bis neglect of refusal to be a
gm, nor be used

against him on the trial or proceeding, 1t is only under
and by virtue of the foregoing provi:ton of the Penal Code
that a defendant in a criminal proé cution can be a witness
at all; and whlen he is called on hfls own behalf and examined
respecting a particular fact or fatter in the case, the
light of cross-examinatibn is Cg‘fined to the fact or matter
testified to on the examinatiOr'in chief. Such is the

express language of the statﬁ~e, and when the court, as it
did in the case at bar, alloqfd the prosecution to make the
defendant a general witness gn its behalf, it invaded a

t not only by the statute bu

right secured to the defeng'
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b{zthe constitution. = For this error the judgment and order
ar;\rcjersed and the cause remanded for a new trial."

\\ ” .
Tow, your Honor will see here, the people brough%

in irs Biddinger, Jr. Biddinger testified Mr. Darrowjstated to
him sone thing in reference to getting hold of sofe of the
evidence which the People are alleged to have,}ad, which

he was going to bring here from the east, mé e some kind

of a statement here about Darrow s aying he/was going to serd
a couple of his boys to knock him in the¢/ head and take it
away from -+ him onthe train. Now, t}fat is a matter and subp
stance which was brought out by the/People against this defehnd
ant; the defendant went upon % stand and he said con-
cerning his relations with Biddjfiger, he said that he never
had any such understanding wjth lir. Biddinger; he explained
fully his relations with it/ Biddinger, he explained his own
opinion about it . Now, on the cross-examination of this
they are asking him whegher or not he attenpted to get
Rappaport to do the sagme thing, which they claim Biddinger
testified here. 1ls fhat proper? 1sni't that comppllihg this
witness to testify Against himself? 1s it proper to
examine him at alyY in refefﬁne to that matter? Did he ever
say a word here g#s to his converszation with ir. Rappaport in
reference to thft subject? Did he ever utter a word in
relation to correspondence between himself and Rappa-

port concernifig any evidence which they claim the converspg- .

tion there hAd? And 1 might go on and illustrate time =2
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6173
timé over againj;another case,we have here, your Honor, in
which,;EB‘ﬁﬂﬁendan$~was“pﬁf’ﬁﬁgg’ggg“gg;;g*;;;ugg testified
concerning a forgery, concerning the forged instrament upon
which he was tried, he gave his own version of At, then
they asked him whether or not he had made other forgeries

and he was compelled to testify by the coyft, and the Supremg

Court said, whether true or not, they h#Zd invaded his con-
stitutional rights 2and the court had gone further than

was permitted by the constitution ¥n examining that witness,
and they reversaed the case for thatreason. 1l can cite
nurbers of other cases in whioh, upon cross-examination they
have crossed the border ling of cross-examination, in cne
case which 1 read to your/Honor here, when.this matter
wzs discussed, in referghmce to collateral matters, 1 showed
your Honor case after ase, thzt on cross-examination they
could not ask the wifness whether he had ever committed ot
had conversations With other persons or attempted to commit
other similar offenses. Now, your Honor will see they are
asking him congérning his dealings with Rappaport, concernirg
evidence, tryfng to induce this jury to believe that .

@I T oW himsellf had attempted to get Rapvaport to keep
evidence fyom coming here to be used against the McNamaras.
1f such wAs the fact, that was a part of their own case,

under y Honor's ruling, which they say had nc reference

at all /to the case.
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el_permit ‘me to interrupt just a

MR FREDERIBKS: Wil

moment ? 7

MR APPHEL: Yes sir.
MR mEDEPICKS: Counsel is not arguing the point that we
have in mind. We agr ee with couns in his argument of
the law, it is probably correct, if this d efendant induced
him , B:‘de.inger, or ti‘ied to ?{uce Mr.Biddinger to purloin

or to stesl a.nyVof the evide

e, that wuldke a crime, but
if this witness hired MT Rappaport to go into court and

by mean

try to get this evidenc e, gf ¢court proceedings, that would

not be a crime, and we maXe no claim, as I said vefore,
we make no claim whate er, that there was any wrongful
act on the part of tHis defendant in hiring Mr Rappaport
to g et possession ¢f this evidence, as long as it was
done through the Lourts, and there has been nothing to
indicate that ifvas Leing attempted in any other way.

MR APPEL: XNovy, your Honor, let me show, even if thisde-

’
fendant had gat down here and written a statement, "I

wrote to MY Rappaport by all means to keep those clocks
from} comigg down to Los Angeles", his confession in ref-
erence t tfat matter, wvould not be admissible on cross-

examinagion, vhen he had not touched upon that evidence.

it is not competent on cross-

ination to introdufe Aﬁveid.emﬁ‘e admissions  of the
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defendant if he had a tendency or if hemmﬂ
other offenses tending to show his guilt." ¥r WHarton
on €riminal Fvidence. The same rule is held in ecase

of --

THE COURT: The court fully sgrees with yoy, Mr Appelv.
MR APPHEL: Now, your Honor, the admission /f & defendant
that he has committed acts other than t{fe one upon which
he has been examined, are not permissible oncross-examina-
tion -- admissions of a defendnt that he has committed
burglary on previous occasions committed in the same house,
are not admissible -- declaratighs or admissions of the de-
fendant of the commission of/other crimes than the one
charged with, are inadmisgible —-

¥R FORD: We are not tryifig to prove an illegal act in this

particulgr matter.
MR APPEL: ;ges, thal/ is what they say.
MR FREDERICKS: W¢ stipulate ite.

MR APPEL: But they are not enbitled to prove any ille-
gal act o the¢/part of this defendant, they are not entit-
led to prove/anything in reference to collateral matters
by him; if/itvas admi ssible on direct examination they
should hgve introduced it, and if it was not admissible
on dirget examination, it is not a.dmissivle oncross-

examination, end if itvas admissible on direct examination

it fras part of their case, and they cannot compel thisd

ffndant here totestify in reference to that matter, becas
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he did not touch upon it in his direct examination, and
the code is so plain, and the provisions of the constjic
tution are so plain tmet anyone who r eads can undeystand
them easilyy and I say, to allow this ezcaminatig;é‘ this
kind is an absolute violation of our oath an /our alle-
giance to the constitution of this state.

THE COURT: The court fuliy agrees with, Counselts conten-
tion as to the principles of law lai doxﬂﬁl, the consti-
tution and the code pmovisions, ang’its inferpretat'ion,
but the Pistrict Attorney here haZmade an avowal in of)en
court he is not secking to show/any attempt to suppress
evidence or to coxnmi‘b eny otHer undawfiil act vy this line
of testimony; the court is ',.bff the opinion that this line
of examination is proper Lross-examination, directed to
the subject gone into on direct examination of lack o:f
motive. Let the examination proceed ’upon t hat theorye.
MR APPEL: 1In thiscgse, iaeople against Baird, there the
question of motive and scienter a.né. guilty knowledge wvas
involved.

THE ‘COURT: ;Ef you want to be heafd on tmt --

MR Ai’%f’EL: I;/just vant to call your Honor's attention

to it. We/’ére never too wise but what we learn some-
hing. I/ir";ave learned something by reading this decisione

THE CO éT: If you have any suthorities on that branch of

the c&se, let me have them.

MR APPEL: A Ight;~your Honor. "The appellant Baixrd
2 N \
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the crime

W jointly indicted f

6f\fofgery. And the appellant who tried separately

wvas found guilty. He appeal Tan the judgment and from

an order denying his motion for a new trial. There are only
e .

-

two points Mppell&mt which needs to be noticed:

-
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1. That the-ecourt-erred in admitting evidence of alleged

S

forgeries’by appellant other than the one chargedjyﬁ\ﬁhe
indictment; and, 2. That the court erred in allowiitg
certzain questions on the cross-examination of apyallant

when on the stand as a witness for himself. . 1t is

charged in the indictment that apgellant apQ szid Prown

did falseiy, feloniously, etc., make, fofge, utter and pass
a certain certificate of shares of st6ck of the bank of
Madera, a copy of said certificat? being set forth in the
indictment. 1t was introduceg/{n evidence as Exhibit 1,
and it appeared from the evigéhce of the prosecution thst
the said certificate waséyﬁ%ered and passed onthe 8th

day of actober, 1890. Phe prosecution were permitted, over

the objections and exdeptions of appellant, to introduce
three other documepts marked exhibits 3, 4 and 5, two of
which were certificates of stock, and the other a promissory
note, and to troduce evidence tending to show that they
were also forgeries, and that they ha& been felonincusly

ments w

uttered aptd passed by appellant. But these latter instru-
;{i not uttered until the latter part of June 1891,

#
about/é ronths after the alleged commission of the crime

cha;éed in the complaint. Exhibits 3, 4 and 5 bore dates

qp%siderably more than subseguernt to the date of the Exhibit

"We think that the court’erred in allowing these exhibits in

evidence. They were £00 remote, too long subsequent to the

time -of—he—act—eharged in the complaint. This_ jis—a-daniger pus
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kind o%kéxiggnce at best. 1t is an exception to the well

established rule that evidence of cther crimes._cannot be

introduced to help along a conviction of the cripe charged;
and it should not be carried any further thén cgurts have
already carried it. No case has been cited whAach would
justify the contention of respondent on thig/ subject in the
case at bar. 2. Appellant went onthe sfznd as a witness
for himself. His testimony was confiped entirely to
exhibit 1, the certificate which he #as charged with forging
On cross-examination he was asked/by counsel for the People
about said exhibit 3. Objectiofi was made by appallant's
counsel on the ground that if was not cross-examination as
to a matter about which appallant was examined in chief.
the objection was overryled, and appellant excepted. This
Was error. The judgment and order azppealed from are
reversed and the cayse remanded for a new trial."

Here't ey introduce this evidence of Eiddinger
on this subject/ s Darrow answered it, now they are asking
him whether oy not he made some attempts throughr Rappaport,
as Biddingey testified here. 1s that cross-examinaticn?
THE COURT., '1 think it is cross-examination on the subject
matter ifntroduced in the direct as to lack of motive. Objec

ticn oferruled.

rast question read.)
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6150
A 1 have a recocllection of sending a telegram, but no
recollection of its having contained that. 1%t may have,
however . 1 have a recollection of what it was about in
the main.
MR+ FORD. Q Give us the substance of it, as you recall it.
MR . APPEL. We object to thht. The telegram is the best evi-
dence; it is incompetent, irrelevant and immaterial, no
foundation laid.
THE COURT. Objection sustained.
MR+ FORD. Q <vou sent two telegrams that day?
MR . APPEL. We object to thaty-let the telegrams be shown to
the witness; no foundation laid.
THE COURT+ Objection sustained.
MR . FORD. Q , show you one which 1 tave already exhibited
to counsel, you know the time onthat--
¥R .« ROGERS. 1s that the one that has Keno and Peruna in it?
MR+ FORD. Yes.
MF « ROGERS. 1 have seen that.
MR.FFREDERICKS. Dated Decenber 1st.
MR. FORD. And here is some more Japanmese or Vclapuk, 1
dor't know which.
A Well, let us see it.
MR « FREDER1CKS+ Counsel has just been shown anothertelegram
dated December 1, 1911, to ir. Rappaport apparently.

(ir. Rogers examines it.)

¥R« FORD. € 1 have shcwn you a telegram, Mre parrow, whig
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l'have exhibited to counsel, and which purports to have been
sent--

A Yes. .

Q@ About 3 o'clock. A 1Is that it?

MR. FORD; 1 think so. A 1 don't know anything about

the hour, the indication on there, which 1 would not want

to swear to. 1 never saw it before, anyway .

MR + FREDERICKS. 3 o'clock what day?

MR «» FORD+ Lated December 1lst.

A pecember lst. _

MR+ FORD. Q Fhe McNamaras had plead guilty at 2 o'clock

on the afternoon of December lst, had they not? A They

had | ’ |

Q@ Did you not immediately after that realize that there

was no further necessity of regaining the evidence consisting
of the alleged bombs and clocks and dynamite, etc? |
MR. APPEL. Wait a moment . We object to that onthe ground
it is not cross-examination; it is incompetent, irrelevant
and immaterial; that the questiocn assumes that the witness
has testified thit he wanted to regain the articles named
in the question, or that there was any desire on his part
to regain them, which the witness has not testified to;

it is nect cross-examinzation; it is incompetent, irrelevant

and immaterial for any purposes.

THE CO'RT. mhe objection is overruled.

F
P

MR ., APPEL. We except. Furthermore, we object to the qug
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tion now upon the grouﬁd that it cdls for transacticns
alleged to have occurred after the alleged commission of the
of fense, and it is not efidence against the defendant.

THE D URT. Objection overruled.
MR, APPEL. We except.
A 1 will answer that no and then explain it. 1 might have

enswered it yes and explained it just the same. .
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Q Explain your answer? A A good many days vefore t hat
I realized it was of no further use in the McNamara case,
and not to be feared by us./ I realized, however, on that
date = federal grand jury -- I had heard rumors of there
being called here, that they were in session in Indian-
apolis, and that in the controversy they were carryi%g/\in
India1lapolis to regain possession of whatever they had, |
was a perfectly proper one to carry on, but the main thing
I realized at that time vas I didn't vant to spend a thous~
and dollars because I needed it. If that was contained
in the telegram.

0 Then, the fact that the McNamaras had pled guilty

on that day, made your effort absblutely -- t0 regain it,
of absolutely no value to you at tmt time, even though
it may not have beén of value to you sometime before that.
YRAPPH:: Wait a2 moment. We object upon the ground it is
incompetent, irrelevant and immaterial, and not c ross-ex-
amina.tiong

THE COURT': objection overruled,

MR APPII: We will except.

A See whether I can understand timt,

MR FORD: I withdraw tmt question.

¥R ROGEBS: Leave it there. )

MR FORD: Read the question. (Last question read Wy

the reporter.)

A XYow, what are you referring to?
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1| MR FORD: The effort to regain the Indiang evidence.
2| & Do you mean letters and telegrams and files?
3 Q I mean these clocks -- A And dynamite and clocks?
4] Q@ Yes. A Altogether? | |
51 @ Yes, A I wvas always interested in regaining the let-
6| ters, telegrams and files, They aiways wanted them'. As
7| far as the other was concerned, it was not necessary,
8| of course, in this particular case, but wa.s up tome to do
9| what I could to prqtect everybody else in the matter.
10| @ But after the McNamaras pl ead gui.lty -~ I withdraw that\
11 | question. After youdecidéd. that the McNamaras should plead
12 | guilty, you had no further 'u:;‘for that evidence?
13 | XRBAFFEL: Vait a moment., Ve obj ect upon the ground
14 | that itA assumes tmt the witness -- |
151 A Yese. /g
16 | ¥R APPHEL: -~ had any use for it at any time. It is not
17| cross- xaminé.tion, incompetent , irrelevant and immaterial
18 | for any purpose whatsoevers |
19 | THE COUKT: overruled,
20 | MR APPFL: We tske an exception.
21| A At all times they wished to regain possession of the
22 stuff that was taken from their offices in the way of cor-
23 | respondence, and no doubt vwanted to fight out the other ques;
24 | tion, too. It might have been brought to Los Angeles in
25| the matters thai; were immediately threatening and begun pe-
261 fore thef ederalgrand jury or might have been used there
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MR FORD: But as soon as you made up your mind that the Mc-
Namaras were to plead guilty and end the cases, you had
no further desire to spend $1000, and revoked Ré.ppayport's
authority to spend $1000 in that behalf; that is the point

I want to get at, MT Darrow. |

MR ROGERS: Now, that question, if your Honor please, con-
tains something, unless notice would make it entirely dif-
ferent from vhat it aprears, and it is noicross-examina-
tion. He says, "As soon as you made up your mind;"he

is trying, according to my judgmeht, to coormit the wite
ness through the fact that he had not made up his mind'
until such time as he might have sent a tel egram.

MR FORD: Oh, no, he can explain that.

¥R ROGERS: Let's seec if that is not so by a reading of
the qu %tioni,} '

THE COURT: Let the witness answer. '

A I didn't think tmt vas the purpose. Read it.

(Last aquestion read by the reporter.)

"MR APPEL: Let us have the obj ection, it is notcross-

examinatione. .
TEE COUR': Objection overruled.
MR APPEL: Exceptione 7
A At the time that telegram was sent, of course, I don't
know vhether there was any thousand dollars in it, but if

wa.s

there that was on December lst, and I didn't want to sper

any more money.
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MR FORD: When did you make up your mind that you didn't
Want’ to spend a.ﬁy more money in tht behalf‘;’ A I don;t
know. | V

@ Toget that evidence? A I don:t know. Probably

as soon as I thought I would notcet any more. |

MR FREH)ERICKS Any more money? A Any more money,@
¥R FORD: After you had decided that the McNamaras were to
plead guitlty, you did not expect to get ahy more money?

A I dide I got a telegram to that effect. \
Q@ As a matter ofj’;act, yoil didn't; however? A I did not.
Thére»was .éome star’bed; but it never got to me, - ___——" /
THE COURT: That is a little confusing., You didn't what?
You mean you didn't g et any more monéy? A I didn*'t get
any more money. | 7

MR FORD: After you had made up your mind that the McNamé,ras
were to plead guilty, you d etermined not to spend any more
money upon the zlleged evidence in Indianapolis, is that
correct? A I didn't intend to spend any moreé

Q Yes. A Read tmmt again.) (Last question read by
thé reporter.) ‘I didn't sy that.

Q Well, is that correct? A No.

Q@ Vhen did you tell Mr Rappeport that he could spend
#1000 to regain that evidence?

MR APPIEL: Vait a moments Ve object to that upon the groum

it is notcross- examination; it is incompetent, irreleve

and immaterial, and not the best evidence; calling for

N
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hearsay 'etidence; calling for oral evidence; calling for
secondafry‘ evidenc e, and no foun’dation laide.

THE COUR: Obj ection overmleds

MR APPEL: Ve except.

A That I do notrecall. I do notrecall that I ever did,

but think I did.
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MR. FORD. With reference to the time that you had the con-
ference on Sunday with the McNamaras--withdraw that question
You have testified already, i Darrow, that or Sunday,
Novemberi86th, you had determined thrat the McNamaras should
plead guilty, if necess#ry? A JYes.
Q@ The both of them? A Yes, 1 said before that tooc, but 1.
had on Sunday.
Q@ On Sunday? A Yes.
Q The matter was settled. Now, was it before or after that
date that you authorized :ir, Rappaport to regain thet India-
napolis evidence andspend one thousand dollars in doing soj
MR« APPEL. We object upon the ground it is irrelevant and
inmaterial and incompetent and not cross-examination, and
upon the further ground that if the instructions were in
writing the writing is the best evidencé.
THE COURT. Obdjecticn overruled.
MR+ APPEL. W2 except.
A 1 couldn't tell you whether it was before or after or
not‘at all, might have been either of the three-- any of the
tkree, rather.
MR *® FORD. @ }sn't it a fact that on Tuesday the day of
Franklin's arrest that you did not intend to have both of
the McNamaras plead guilty? A 1t is not.
Q q1sn't it a fzct that on We dnesday, the day after Frank-

lin's arrest, you instructed Rappaport to spend one thous:

dcllars to regain that evidence? A JNight be, I don't knl
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MR . APPEL. Wait a momernt, now--we object upon the ground
it is incompetent; irrelevant and immaterial and not cross-
examination, that if the instructirns were in writirg the
writing is the best evidence, and calling for sescondary
evidence and hearsay.
THE COURT. Objection overruled.
MR « APPEI.. We except.
A On one of those days 1 receved a telegram from Washington
that they had forwarded $10,00C %y check and when the plea
of guilty came on December 1lst, 1 waé doubtful whether 1
would ever get that check, which 1 never did, and we had
considerable amounts of bills to pay, and 1 didn't want to
spend any more money .
MR * FORD: @ Didn't you endeavor , after Franklin's arrest,
toc prevent the Indianapolis evidence from coming to Los
Angeles?
MR . APPEL. Wait a moment; we object upon the ground it is
incompetent, irrelevant and immaterial and not the best
evidence, calling for a conclusion or opinion of the witness
and not cross-examination.
THE COURT. Objecticn overruled .
MR . APPEL. We except.
A You mean by letter or telegram?

MR+« FORD. Q@ .n any way. A 1f it is letter or telegram 1

T
have a right to see it and ask for it.

MR, FORD. 1 have a right to an arswer to my gquestion.
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KR « POGERS, 1 instruct you you need not answer .

MR+ APPEL. Your Honor, let's take that issue right here

and see about it. Now, you needn't answer it . We are

entitled tovbe fairly exawined like any other witness. If

it is any letter we ought tc see the letter.

BHE COURT. ﬁave you such a document, lr. Ford?

MR. FORD. 1f the Court please, 1 am not required to disclosle
to the witness wrat evidence 1 have or upon what evidence

1 am relyiﬁgﬁx\ As to the telegrams, the defendant has been
fornished with cép\ies of the telegrams, 1 think, with the

exception of one,\which has been overlooked.

THE COURT* That ig 12t 1 amw trying to avoid the confusicn

again. \\g_ ' '
MR « APPEL. Notwithstandin?,\@e\is entitled to see the

original and see if he sent thaf\tqlegram, or to refresh his

memory from anything that they have, If the cquestion is

pertinent and it is cross-examination, and\Jif it is not

o

aoss-examiraticn or pertinent he don't have o  answer. L;t‘
take this issue [:!" right now.

MR " FORD. 1 have asked the witness a question and 1\asked

4%%—he*insfiucf€d "Ny manner , either by sending messages
or by written document or otherwise? ‘
A } was asked whether it was a letter or telegram. 1 did
not instruct by sendirg any messepger.
Q Did you instruct in any way?

MR. APPEL. Wait a moment . Now, your Honor, we object
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to that as 1 said, that brings up the same thing and we
: N e o . —\> .
1ns§;yni~xhefw1tﬁ6§§'not to answer, and we say jthat if it%
IRy

is not cross-examinaticn he dont't have to answer, and if it
is ary writing, he must be shown the documert first before

he is required to answer. 1f is only wjith reference to

the fairness with which the witness nydt be examined. This

is the defendant, this is the only #itness who has been

examined in this manner, and the/only withess that has‘been
compelled to be examined in %¥is manrer . Every other witnesd
who went upon the stand, d 1 attract your Honor's attenticn
to it, and 1 attract thds jury's attention to it, that
every witness that wgnt upon the stamd when they asked
them in regard to Any writing your Honor required them to
Your Honor required me %o show M. Franklin

of the testimony. This being the defendant,

1f they show him a telegram,

£ says he did such a thing this witness will say he did,
if ke is shown a.date he will say that is oorrect,-and
2t is the only exception to the rule in the examination of

itnesses.
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S . 2
MR FOFD: _This—is—thre—first—time—E—ever-Aeard that Lhe -
cross-examiner had to tell a witnédss what he had in his

sz/-"/
possession before the vsitrfg,s,.oou‘l“d’be compelled to an-

-

swer. However,. tosave time, I will withdraw that ques-

tion-and ask the witness, did you receive a telegram from
“n-i - M”M“‘m : ’

Leo M. rappaport on November 29th, 1911? A Let's see it.

MR ROGERS: Let's see it.

¥R FORD: I haven't the telegram that you r eceived, nat-
urally. ' |
THE COURT: Now, that is one of the telegrams that the de-
fendants have received or have not?

MR FREDERICKS: May bve one of these they did not.,

MR APPEL: They furnished us some copies. _
THE COURT: They have them; you have seen the documents.
MR APPEL: Ve have not seen the'mA. We have what they claim
are copies. We have a right to take --

MR TORD: ,}ust let me make a statement. me d efendant
asked for the telegrams that wei'ev sent by Mr Darrow, band
.they have got them, . |

MR APPEL: That is what they say.

¥R BPORD: Howewer, before asking the witness --

YR FREDERICRS:" We have shown counsel for the other side,
now, 2 telegram. Put somedte on it.

MR FORD: I noweshibit to the witngss a document which

purports to be 2 telegram dated November 29th, 1911, fram

Leo M. Tappaport at Indianapolis, to Clarence S. Darrow
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the Higgins Building.

MR ROGERS: Now, if your Honor please, this telegram isa
telegrem addressed to Mr Darrow, If it came into his
possession, how did they get it? Vhere does it come fromé
MR FPCBIDER]‘ZCKS: It came from Indié,napolis, Mr Rogers.

MR ROGERS: Very well, if it came from Indianapolis, and

it x«rés ever delivered to Mr Darrow, how did it get back to
Indianapolisé

MR APPEL: pow did they get i};? They =aid they had no tele
grams f;'om Mr Darrow'!s office.

MR FORD: We never had any telegrams from Mr Darrow's of-
fice.

MR APPHL; Addressed to Mr Dafrow, and your Honor will pre-

sume, if it was ever received by Mr Darrow, your Honor

‘will presume itvas delivered in the general course of bus-

iness of the tel egraph office to him, and they said here,
they said to your Honor, and they said,to this jqry, they
had no telegrams from the files of Mr Darrow here. "They
said tmt. Now, if this is an original teleram, which
was supposed to ‘. get in their hands, how did they
get it.,

THE COURT: There will come & time --

TR AfEL: We would mther call your Honor's attention to

his statement here, and they are bound by their statements.

They are bound by their statements i court just as muc

as evidence, whether it is true or noty here is the time
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MR '_E‘IREDERICKS: Now, every statement we have made is
trae. | . |
MR APPHEL: I‘simply asked how they come -~
MR FREJ)ERIC_KS: Vhy dontt counsel ask instead of making de- k
clarations. A ‘ I |
MR APPEL: Youstated you had none.

TEE COURT: There is 'no questi'on before the court. '
.

“f‘

THE WITNESS: Will you t ranslzte it for me, please? .~
MR FORD: yr Darrow, you never received this paper itself,
d;d you? A No, it is 'the original at Indianapolis. '
Q@ The one written by MT Rappaport and put in the Indian-
apolis office, and vhatever youreceived was a copy that
was made here in Los Angeles at the other end of the tele-
graph vires; that is correct? A This purports to be a
telegram sent in Indianapolis on November 29th, to me

in the Higgins Building, and signed by Leo M. Fappaport..
Wili you plese translate it for me, and then I \xri'11 tell
you about it. It gives me no information whatever,

@ The first one says, "Way I spend a thousand dollars--"
MR APPEL: Ts that telegrem in English?

¥R FORD: wpe asked me totranslate it.

¥R APPEL: 1Is it in English? Youare reading it now.

MR FORD: Xo, I am translating it at the witness' request.

MR APPIL: Translate nothing; vhat do you know about it?

TEE COURT: The witness has reguested coansel to trans

lz.te this.
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MR ROGERS: A1l right --

THE COURI': If that question is tostand, let him go zhead,

| if he can translste it.

MR ROGERS: Translate it.
¥R FORD: Let me get my dictionary. A Can't you pass

me a slip with the translation on it?

Q@ I haven't the translation here, but I think -- I

am not sure of this, but I think the last four vo rds are,
"dollars to regain evidence®s I am only sure of the first
four words. I haven't the translation right here at hand.
MR ROGERS: If you have the code, let's dig it up?

MR FORD: )],{I‘ Bailiff, will youlring me a blackboard?

MR ROGERS: Dig your code up and let's read it. Now, if
counsel proposes to translate it,w e call for the produc-
tion of the code,

YR FORD: I am looking for it. 7

MR APPEL: Teit a moment, now, your Honor. We object to
his version of what that telegram means, or showing it

to the jury t here. '

THE COURT: All right. |
MR APPEL: TNow, your Honor, he is doing timt, your Honor.
TEE COURT: Now, there is an objection to its being t rans-
lated. |

R ROGERS: No, there is no ohjection to its being translet-

ed with the code,

THE COURL: Vithout the code. All right; let's have thl
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code nove

MR APPIL: We olj et to his using amy translation of amyone
else, if the code is produced and shows it is correct --

MR FORB: Your Honor, I:worked away late onemorning figur-
ing this code out, and I don't Jnow tint I am required to
give it to anybody elses Do you want me tovrite the code on
the blackboard?

MR ROGERS: Yes sir, or show us the code, hoveveT.
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MR. FORD. This is the one 1 figured out myself. Then 1
will give the cipher of the dode and explain this.

MR . ROGERS. No, 1 will take the whole code, so we may
compare and see what the code is, if the code is sufficient.
TEHE COURT. We cannot tzke the translation of this telegram
except we have the whole code.

MR « ROGERS. May 1 ask if counsel is attembting to put on thg
whole code?

THE COURT. 1 understand that he ie.

MR . FORD. The code that explains this message--1 wish to
look at the whole code toco.

MR . ROGERS. Wait a moment--the court has once held you
cannot translate that telegram inthat fashion. Let's

see that code.

MR+ FORD. I am just writing it onthe blackboard. 1 will
ask you tovlook at the docurent which 1 bo]d in my hand

and which 1 have shown to your counsel, and ask you if

that was the code used by you, or rather a reproduction of
the code used by you? A 1 don't know.

Q Does it look like it? A 1 don't know.

MR . ROGERS. You have just shown it to counsel at 2 distance
I would like to look at it. 1 offer it irevidence for
iedntification as stown to the Witness.

MR » FORD. We offer it in evidence--tlis is quite a memoran-
du, and it will be offered inevidence, 1 will put it i

evidence.
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MR + APPEL. Just for identificaticn to have the record show
what he was asking the witness about.
MR « FORD. 1f there is no objection 1 will put it in
evidence as the code--
MR . ROGERS. Not as the code, what you think is the code.,
MR. FORD. That will not do.
MR . APPEL. bThere ought to be some identification of the
paper which he has been interrogating the witness about.
There is no identification and the record would be silent
what he showed the witness .
MR « FOGERS. Just a moment. 1 hage offered it in evidence
for identification.
THE COURT. 1t will be marked for identification.
MR+ FORD. This is my own private document, prepared by me.
1f your Hornor desires to put a mark on it 1 have no objec-
tion.
TFE COURT. Then eliminate this whole matter from the record
Erase this matter from the blackboard. 1If you are going to
use it, use it .
MR . FORD. 1 am only translating it at the request of the

Wwitness.

| THE COURT: Translating it at the request of the witness

ir the light of the whole code.
MR. APPEL. Just for identification.
A JUROR. May 1 ask lIr. parrow what his answer was to thaf

questicn, if tha* was the document?
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A Oh,'this document? 1 said 1 didn't know. 1 was not
familiar with the cdde at all.

MR « ROGERS. Wr. Ford just said it was his private memorzandum
his private document.

MR . FORD. Trepared by me and worked out by me.

MR. ROGERS., Very well.

THE COURT. All right, mark the document.

TEE CLERK. Def endant's Exhibit P.

TEE COURT . For identification. 1t is not in evidence.
Mark it for identificafion only .

A May 1 makea suggestion to counsel?

THE COURT. Yes, outside the récord. |

MR+ ROGERS. 1t has been marked for identification.

THE COURT*® The document has been marked for identifica-
tion, 1 believe that is true, Mn Clerk, isn't it?

TEE CLERK. 1t hasn't yet.

THFE COMRT, Well, you mark it .

MR + ROGERS. Now, 1 offer this inevidence, your Honor please
as the docunient clained by ir, Ford to convey a mezsns of
translation of telegramgpopies of which he says he has
furnished us, and which he has attempted to use in trans-
lating the telegrams. We do not vouch for its correctness
but we offer it as a part-- used here before the jury and

the cowrt .

MR * FREDERICKS. Well, your Honor, it is not a proper prﬂwegd

ing for counsel--
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THE COURT* A little out of order at this time, iir. Rogers.
MR . FHEDERICKs; lt is in evidence-- the clerk has it. 1t
is available and ionn redirect counsel wants to offer it--
MR . APPEL. May -1 inquire, yéur Honor, what is going dén down
there?
MR . FREDERICKS « Well, we will let it go in.
THE COURT. All right, no objection, it will be mrked, then
as deferdant's exhibit. W1, Rogers, you wart this marked as
defendant's exhibit?
MR » ROGERS. Yes, sir, as claiming to be a code.
MR. FORD. Now, having attracted your attenticn to this--
THEE COURT just a morent, dr, Ford. 71 want to get the
record right « Let the record show at this time tlgt the
document claimed to be the code, by ir. Ford, is offered
by the defendant as Defendant's Exhibit what?
THE CLERK. P,
THE COURT. As deferdant's Exhibit P and will be so marked .
THE WITNESS. May 1 ask is that code complete?
MR . FORD. As far as 1 have worked it it is, ir. Darrow.
1l haven't found anything beyond that code.
THE W1TNESS. That doesn't seem to me to furnish a means of
translaticn, does it?
¢ 1% furnishes the key to the numbersdf the page and words
of the dictionary which you used. A 1 haven't got any
dictionary. ‘

Q Now, having translated, at your request, lrn Rarrow, t
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message which 1 showed to you of Rappaport's, Ndvember 29,
1971, 1 attract your attention to the translation, "May 1

spend thousand to regain Indianapolis evidence?" Did you
receive a telegram to that effect from I Rappaport on the

29th day of November, 19117
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MR APPIL: Well, wait a moment, your Honor. The witness
has said that that paper, as I updérstood, without the dic-
tionery, your Honor will see, that Mr Ford has made an
admission here, that tmt paper there with the Chinese
language on it, or whatever it may be, mﬁst be used togeth-
er with a dictionery. Now, that would not be the whole key
Now, we have a right, your Honor, to the whole key, that is
if there are two parts, two documents, two books or two |
things forming a key by which the document is prepared or
may bve translated, we are entitled to both of them. Ve
ask now before the witness is examined tmt Mr Ford pro-
duce the dictionery. They are talking to tmat key.

MR FORD: I will offer the dictionery bvefore I get through.
YR APPHL: We vant it now. |

MR ROGERS: me is azsking about that translationjin order
that we may intelligently understand our situation in the

matter, ve ask , the key having teen produced, that we get

‘the dictionery in order that we may intelligently deter-

mine whethex it is & translation.

I”R FORD: But I have just simply t ranslated this at the
request of the witness, your Honor, and I don:t think that
they have a right to interrupt my method of cross-~
examination to get what they want. At the proper time they
can get ii;.

MR ROGERS: ©Now being the proper time, I take it we canjget

it nowe
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MR FORD: _Weihave to put this witness on the stand --
TEE COURF: If you want to use the translation in this form
Mr Ford, you will have to produce the method by which it is

interpreted.

MR FORD: I don't want to use it. I did so simply at the

request of the witness, translated that one messagé for him.
Incidentzlly I offered the key because they insisted on

it | ' :

MR ROGERS: I drered it.

MR FORD: f{ou of fered it; I beg your pardon'. This wit-
ness said he didn't know anything about the dictionery

and askedrme to t ranslate it and I very kindly did.

MR ROGERS: Thanking you for small favors, we would like
the rest of it.

THE COURI': Objection sustained'.

YR FORD: oObjection to vhat?

THE COURT: The question just asked the witness.

¥R FORD: May I have the qv_estion. so I can conform fco

it? I have furnished the witness this translation.

Nov} I am asking him if he sent such a telegram to MT --
orreceived such a telegram from Mr Rappaport.

THE COUR': The court will not permit aﬁy guestions along
that line in reference to that translation until the entire
key and code of which this translation is a production --
MR ROGERS: I zﬁove to strike out the purported translati

attempted to be read into theeridence on the ground of
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Honor's. la.Su ruling.
MR FORD: I have a doctionery, only one copy of 11',. I
will ask fjhe witness a question and introduce it properly.
THE COUMT: It will be in court, and it will not be lost.
¥R FORD: We are constantly needing it in our work. Mr Dar
row do you now what dictionery was used""g‘ at that time?
A I nowwe had a dictlonerye. |
Q = Will you look at this dictionery and see if it is one
of the same editioné ‘A I would not know, Mr Ford, un-
less there was some mark omn it'. We had two or three &
theme
Q That is a dictionery purchased by ourselves, sO it is
not the same dictionery. A I don't know; I know we
nad a dictioneryy and I know we had two different kinds.
I never used it for translations myself.
MR ROGERS: It has been handed to the witness, I offer it
in evidenr Ce
VYR FORD: You are not going to ofLer it yete I am going
to offer it.
THE COURT: Defendant's exhiblt --
MR ROGERS: As shown to the witness under the statement.
¥R FORD: Now, did you not, in Tesponse to that telegram --
I ask you now, did you not receive a telegram fram Mr Rap-
paport in substance, and in code, "May I spend thousand

dollars to resain Indianapolis evidenc e?" A Vell, now,,

I refuse to answer it for thisreason: that my remembrance|
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35
that there was a series of these telegrams, copies of which
we have, some of them, at least, and I wvant to translate
’gheln fii‘st; that is the only Te& 50N,

Q Vhat is your independent i‘ecollection at this time?

A That there were some telegrams back and forth in re-
gard to that.

Q,> Pave you any independent recollection of receiving a
telegsram from MY Rappaport waich said, "May I spend thousad
to regé.in Indianapblis evidence?" AL said , Mr Ford, I
should refuse to answer until we could translate the series
so as to know just what it meant.

Q Did you not,.in response to timt telegram send a
telegram to MT Rappaport om the same day, November 29th,

in which you said -- )

MR ROGERS: What company is timt, Western Union or Pos-
tal?

MR FORD: In whic h you said, "May spend thousand dollars if
necessary.“? A Now, I will give you my remembrance and
version of it, subject to a correction in the morning after
I sce the rest of these telegrams.

0 All right, go ahead.
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A 1 don't want to comnit myself, because 1 am not certain.
fou translated this last one,-did ycu?
Q@ ves. Tre translaticn is right. "May spend thousand if
necessary." A vyou say what day? |
Q@ Novemter 29th, the same day you received this telegram
from .ir, Rappaport.
MR « FREDERICKS. What was the question?
MR » FORD. The question was, Did you send such a telegram
or rather 1 have shown .r. Rogers, this is the original,
you have a copy of it.
MR « ROGERS. 1 think 1 have a copy .
A VNy answer was 1 will give you my version of it subject
to correction after we examine these telegrams by the code.
It is a long while ago.
Q@ Did you send that telegram? A 1 understand the ques-
tion now.
Q Did you serd trat telegram? A 1 am znswering it now.
Q ¥ery well, just hold it. A 1 don't need this.
Q@ 1 ask that the telegram which 1 have now handed the
witness be marked--what nunber, iire Smith?
THE CLERK. TPeople's Exhibit 43.
MR + FORD. 43 for identification, and that the telegram
purpecrting to have bome from Rappaport to Darrow be marked
44 for identification. We offer them in evidence.

MR . ROGERS. YNow, let's have an answer to the questicn

whenever we get ready for it.
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A The matter was ¥zken up a grod while before, by letter, \and
possibly by telegraph. There were telegrams passed before
this, 1l am very sure, in which the guestion of recovering
the books and documents and files of the office were con-

cerned, and that the principle concern and question was

s e T AT

pending as to whether they were in the custody of thestate
court or the federal court and the state cowt in jndiana

held that the organisation had a right to the custody,

and turned them over to them. Ther eupon, Judge Angerson, ;
of the federal court, issued an order directing a m?rshall

to go and get them, which he did. 1 don't remembereexactly
the date, but tefore this date. mr.Rappaport, a good whllg
befare this time, asked that 1 furnish him some money to oar%y
on this proceeding, weeks before, and ¥e had had con- %
s iderable correspondehce over that, wkether he should get i@
direct from Weshington or get it through me, 1 all the 5
tire insisting he should get it from washingtén. 1 think f

‘
£

another telegram was éent as far back as the 35th or 26§h;
in regard to this matter. -
IR« ROGERS' rhe 25th or 86th, what month?

A Of November, and he had also written me and told me he
had already incurred expense in reference to it and asked

me to make it good, and as 1 recall it, 1 did wire bhim that

1 would send him a thousand dollars on this matter. In the

reantime 1 had notice  that $10,000 more was coming, and we

did want the documents and want them now, and 1 needed it
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to protect the other proceedings and J J McNamara wanted
them and the office wanted them. When the plea of guilty
was entered. everybedy came on for money, what was due, and
what was not due, and 1 wanted to save a thousand if 1
could and 1 wired them back for that purpose.
MR+ FORD. Wired back?
A 1 wanted him to get his money from Washington and not
from me.
Q@ You wired Rappaport not to spend the thousznd doilars,
didn‘t you? A 1 am not certain. You had better translate
it. Let me see it . TProtably not on my account.
Q Let mne have those two exhibits you have, ir.Snith. Did
you not send that telegram oh Dééember lst, and did it not
say, "Do not spend that thousznd dollars?" A ¥ery likely.
G 1smt thaf the telegram itself? A 1 donrt know. 1t
seemg 10 be =z télegram sent from cur of fice and signed by me
Q@ Your best belief is that that is the telegram?
MR+ ROGERS. "Best belief"?
A 1 haven't any knowledge or information about it excepting
it looks like a telegram sent from our office and very
likely I told hin hot-to spend a thousand dollars, 1 didn't
want him to.
MR + FORD. 1% was charged to ycur account, wasn't that
telegram?
MR« APPEL. That is not the way to identify a telegram.

MR+ FORD. Maybe the witness can identify it.
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MR . APPEL. VFe cannot identify it because it is charged to
his accpunt.

VR « FORD» Let the witness testify. The witness says it

s eems to Ee, your Honor. What is your best belief as to
that telegram? DUc¢ you not believe it to be a telegram vhich
ycu sent to ir, Rappaport December 1lst?

THE COURT, yow, the objection?

MR . APTEL. We object tc the question on the ground it is
incompetent, irrelevant and immaterial and not cross- |
examination, and not the manner of identifying a telegram.
Belief don't cut any figure.

THE COURT- ?T%%%nk it is cross-examination. 1.don't think
you can identify that telegram in that way.? ‘

MR . FORD 1 have a right to ask that question.

THE COURT. The witness has answered that questtion. Objec-
ticn sustained. : N
MR. FORD. You did send substantially the telegram, however?
A 1 sent a telegram or instructed that one be sent, rather.
1t was always the case with all these key telegrams, not

to call on me or expend for me a thcusand dollars, and at
the same time 1 cut off every expense there was connected
with the management of the office.

Q Has this telegram been marked, Mr, Smith?

MR . FREDER1CKS. No, that has not been offered.

MR * FORD. We offer this in evidence znd ask that it be

mar ked for identification, People's Exhibit No. 45.

scanned by LAl A LIBRARY



10
11
12
13
14
15
16
17
18
19
20
21
22
23

25
26

MR . ROGERS. Which is it, for identification?
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VR . FORD. For identification. Q Now, calling your atten-
tion to the telegram which has been mar ked 43 for identificat
tion, amd which has been granslated, a telegram purporting tp
be signed C S Darrow, 1 will ask you if you sent that

telegram.
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MR.APPEL: Well, we object to that. That is this that

you have translated?

v

‘ MR FORD; veSe

MR APPEL: -- on the same grounds stated before; it is

not cross-examination.

TEE COUR': Objection overruled,
A T have no recollection about it except a general recol-
lection I had tmet kind of correspondénce with MTr Rappa-
port, concerniﬁg money .

MR FORD: Isn't it a fact that on November 29th, you

did sent a telegram to Rappaport, "May spend thousand if

it 1s necessary?" A |

MR APPEL: Wait a moment; we object ﬁpon the ground the
telegram is not presented to the witness, and the tele-

gram is the best evidence; it is dncompetent, irrelevant

and immaterial, and not cross-examination, and especially

in view of the fct, ydur‘Honor, tmt these telegrams ap-
per to ke in some ciphef or form or some language which

is not intelligible to'ﬁs, and it is very easy to make wrong
translations,.and the telegram oﬁght to be produced and
shovmn to the witness éo we may have an opportunity to see
the language and make any correction if it should he. The
very idea, if it were a telegram in the HEnglish language,

a telegram tet the jury could understand or your Honor un-
derstand. Very easy for a. witness to answer;the telegram

will speak for itself, then. t
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of effect like it, or like the ty

been marked --
THE COURT': Wait a moment, Are you showing thefwitness

the tel egram in question?

which, according to the code, works out,/ "May spend thous-

and dolj.a.rs, if necessary", and vhich purports to be sighed
by C. S. Darrow, I will ask yvou if ydu sent that telegram
on November 29th, or if you sent apgy telegram in substance
enslation thereof‘é

MR APPEL: We object upon the g ourd that it assumes that
that is what the telegram reagls, and that it 7“’.,::'ss based
upon the assumption of thecpunsel there that he knows all
about it, and he may not kjow anything about it. Mr Darrow
can identify that telegra whether or note Then, they
should put someone on t b stand and say, "I know this code,
and I know how to tranglate this," or the person who pre-
pared the tele gra.m.. he telegram when it comes here in |
the Chinese languagefit ought to be identified and put in
evidence and then sfme person who has intelligence, knowl-
edge enough of thef language, tr?.nslate it. Eere they
want to make him f. interpreters They want to make him a

translator; th

(31}

{ want to make him have knowl edge of that

code. FHe said fhe didn't prepare them, There is no evidenq
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he nrepé;red them. I might tell a person to telecrqgh to \
someon e in the Chinese language such and such a thing Iiej
might send a telegram -- 7
MR FORD: I withdraw that question. Mr Darrow, didyou
instmcf anybody to put 'this message in dode for you on
Novembér 29th, 1911, "May spend thousand dollars if nec-
essary?" A Mr Tord, I have the impression that I in-
structed them to tell MT Rappaport about that time-that I
would stand good for a thousand dollars, but that corres-
pondence began a week or two earlier, and that you have
other telegrams- in reference to it earlier, vhich I vant
to examine tonicht o:c: some other time. |
Q But you dide- A 1t is one of the series.

Q -- send a telegram about November 29th, "May spend
thousand dollars if necessary."

MR ROGERS: Wait a moment. If your Honor please, the sit-
uation is this: counsel s endeavoring to get into evi- |
dence by this method, telegrams, of course, vhich the wit—
ness sajrs he does not know to be correctly stated. Now,

I have had considerable experience with these codes, and

T will illustrate by calling your Honor's attention to the
fact that a man in his office almost never trznslates into
code himself, or translates out of a code any message which
he sends or which he receilves. I mve no recollectiion

in all my life of t ranslating but one code message. My di

tinguished and astute friend Mr Dehm, knows all about the
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codes, and always does it. Now, then, sometimes on retrans—r
lation of tpe qodé, you find the words have not been cor-.
rectly useds Your idea has not been correctly expressed,
therefore, MTr Darrow is entitled before he is trying to sag
what somebody else did, is correct, for what he said. |
He is entitled to know just what was said, entitled to
look it over; entitled to figure it out by the code or the
dictionery. If he told his stenographer to put a telegram
into French, and he knows no French, he will say then, he
is shown a translation or a claimed translation of that
French, he is entitled to know vhether or not the person
vho t ranslated from his language into French did cor-

rectly translate, and MY Darrow, therefore, cannot, seeing

)
he don't know anything about t hese codes -- sald he nevef
translated in his 1life, he is entitled to look these tele-
grams over and see if they were correctly translated by
the person that translated them. He cannot ke bound by

them any more than -- the law has held to that effecte

THE WITNESS: May I ask if we have all of those copies?
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MR . FREDERICKS. We would ask to have the reporter, to
make gsure of it, to make copies of those telegrams as they
have been introduced hers, so the defense can have them
tonight.
THE WITNESS. 1f we havevcopies-—
¥R . FREDERICKS* 1 think you have.
Mr. DEHM. We have no copy of that one on the board.
Mr. FREDERICKS. Then it is filed with the clerk there.
THE COURT. Mr. Reporter, you will do that, make copies of
the telegrams thet have been filed here, and furnish them
to the defense tonight so they can have them. Anvthing
else now vefore adjournment?
(Jury admonished. Becess ujt@l 10 o'clock A.M.
August 1, 1912.)
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