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1

Wednesday. July 31st. 1912. 10 o'clock A.M.
I

Defendant in court with counsel. Jury called; all pre-

CLARID~CE S. DARROW on the stand for further

3 sent. Case resumed.

4 I TI~ COURT: You may proceed. gentlemBn~.

5

6

7 direct ecamination.

81 MR ROGERS: Mr Darrow. I call your attention to the where
i

9

10

abouts of Mr Harrington. a vntness here, during the month

of December. Will you be kind enough to relate where. ac-

11 cording to your personal observation, he \~s after the 2nd

12 of December, and from that on until such date he "as no

13 longer under your personal observation? A He was around

14

15

16

17

18

19

20

21

22

the offic es in the Early part of Dec ember un til about

the 18th, I should say, and then started home to Chidago.

He '~s overtaken by a SUbpoena from the United States

District QlOurt at Albuquerwue to come back, reaching Los

Ang el as abot.lt the 22nd or 23rd and came to my house, and

ate and slept there, and stayed there until \re moved a\vay,

and he couldnt t stay any longer, About the 1 st of January

or the last day of Dec ember.

Q. That is to. say. he ate at yotlr table and slept in your

A No, he left hereapproximately the end of the y mr?

23 I bed; was your gu est from the 18th day of December on until

24

From his return after? From his return. yes.

25 about the 18th.

26 I Q.

I
A
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1 MR ROGERS: COunsel has intimated that we might possibly

2 stipulate to certain facts. we can prove them readily

3 enot~h; take a few moments to do so.

4 A[RFREDERICKS: As to when the United States grand jUry

5 vas in session, is that it?

6 MR ROGERS: State or United States grand jury?

7 THE 'WITNESS: Unit ed States.

8 MR IiREDERICKS: As to when th e Uni ted States grand jury

9 vas in session?

10 ]lR ROGERS: Yes.

11 MR FREDERICKS: We found out they were in Dec ember Dn

12 three days, of course, they were in session a great marw
,;

13 other days, and may have been insession solidly up to ttat

time and ls.clidTy: after that time.

what you want?

The three days is

16 :MR ROB FRS : I think it is the 2 rlth, 28th and 29th.

17 THE WITnESS: And the 30th.

18 1vrR FREDERICKS: I sent one of the men dom and he came bac k

19 and told me it is.

20 MR RO GERS : May be c onsi dered so, and \vhat ever obj ec 

21 tions you have to its relevancy --

22 :MR FREDERICKS: If we find it really becomes important,

23 we may want to verify it.

24 THE COURr: SUbject to correction it is stipulated that

those three or four days --

l{R FREDERICKS: They were in session about that time.

25

26 I

I
I
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1 THE COURr: That is the 2?t,h, a3th, 29th and 3:>th of Decem.

2 ber, 1911?

3 MR ROGERS: yes sir.

4 I THE COURT: All right.

5 MR ROGERS: Mr Darrow, I will call your attention to a matte...

6 I overlooked.

7 A Excuse me, if I suggest: you better finish that F..a.r-

8 ring ton :rna. tt ere

9 Q yes, go ahEad and finish that matter.

10 MR FREDERICKS: The ~rrington matter, you meant?

11 MRROGEBS: Wlat he has been testifying about.

12 A He came to my hous e and from day to day went to Mr

13 Lawler in the Federal grand jury, that is he said he did,
-

14 I mean. Told me that he had talked with Mr Lav4--er repeated-

15 1y, practically every day he "\'I\S living at my house; that

16 he had told Mr La w1er th3.t he knel" nothing wb.qtever that

17 would in any ...vay ref1ec~t on me 0 r connec t me \vi th anything

18 irregular or un1a"vful, and he said if anything should hap

19 pen by way ~f indic tment to me, he woul d come back and help

20 prepare the case and do anything he po ssibly could do to

21 assist me, while he was living at my house he made those

22 statements. Ee also said that if I had bad any regard for

23 myself I would have let this case run on for two years.

24 Q. This case -- you mean -- A The McNamara· case, so

25

26 ,

I
i

we could all have made plenty of mone,y out of it,

I never could learn to look out for my self in any



1 matter, as he had knovvn for years.

5049
1He spoke also, if I

2 might be permitted to refer to another matter tl'Rt should--.
3 Q A In his testimony a bOllt having some arrange-

4 I ment wi th me as to compensation out here. He n wer had

5 any arrang ement or any understanding.

6 MR FO RD : Well, pardon me, lJ:r Darrow, are you referring to

7 a conversation had at your house? A ,No. I did suggest

8 that to you. No, that "'Jas anoth er matter.

9 MR ROGERS: With respect to compensation you hmrd l Jfr

10 Harrington's testimony tl'Rt he should have or he thought

11 he shoull have the sam:B fees t:ra t was paid to oth er ]awyers

:facts are about the agreement of the compensation of M:r

And that that was, I understand it, I don,t think he

testified elCactly to it, but t iat he thought t iat vas the

agreement, or something of t:rat kind. NOVI, state'what the

A12 I in the case?

13 I Q,

141
15 II
16

17 Harring ton in your own vay.

18 I MR FORD: I don't want to make any objection ~ut' I don't

19 recall just what date that Harringtcn testified to that,

20 if cotmsel remembers. A I don't remember.

21 l..m FORD: Very well; go ahead. A lJf.y remembrance, if you

22 allow me, he said something was said about t iat before we

23 1 eft ChiC ago.

24

25

26 I
I
I
I
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2s 1 MR. FORD. You are testifying now, then, whether or not

2 such things existed in Chicago?

3 A Or anywhere.

4 MB' FREDERICKS. The witness is going to testify what the

5 agreement was with Parr ington, as 1 understand it.

6 A Yes, sir. 1 made no agreement with him whatever as to
as

7 the amount of compensation, and said nothing/to his being

8 treated tbe same as any lawyer. He was not employed as

9 a lawyer but as an evidence gatherer. When we got through

10 with the cases he told me he thought he ought to have 2500

11 in add it ion to what he had already re ceived, and 1 gave it

12 to him. A few days after he said he thought he oughtto

13 have a thousand dollars for his expenses going back east, an

P 14 1 didn' t give himthat.

15 gether •

16 Q 1 am being a little desul tory about this, taking up

very angry or nervous or excited about this in ycur office,

and jumped around and ran around and told him to keep at

it until he got him to change his test imony;' .1 think it

referred to the fact, in that connect ion, he had taken

McManigal's child by the jail where McManigal could see it

and taken the child for McManigal to see. Will you

sone few matters 1 possibly did not call your attention to,

and 1 now call your attention to a statement of Behm, 1

cannot exactly quote it, but if necessary 1 will find it

in the record--that you told him to keep after him, were

22

23

24

25

26

17

18

19

20

21
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1 enough wr elate whether you ever said anything of that kind'?

2 MR. FORD· So as not to have a lack of foundation, 1 sup-

3 pose counsel is referring now to the Los Angeles office,

4 in about the f irat of July, When Behm had come to L9S

5 Angeles?

6 MR. ROGERS. Yes.

7 MR. FORD. Very well.

8 A Nothing of the sort was ever said by me.

9 Q WeI), at the time he spoke about--that you said you

10 wanted to get McManigal to change his testimony, do you

11 know that McManigal had ever testified an~Nhere, as far

12 as your observation?

13 MR. FRE;DF:R IOKS . Tha t was gone into yesterday.

14 THE OOUR T· 1 think tha t was gone into yesterday, Mr. Rogers.

15 )ffi. ROGE.'RS· Yes, sir.

16 Q Did this ever happen: He told yeu that he did not have

17 very good success, he said, "The Boy is stUbborn, he ain't

----18 going to come across", and that you got up and walked back-

19 wards and forwards onthe floor as if you were very uneasy,

20
,\
~J'21

I.,}
v':/ 22

you jumped up and "He says, GOd",· you says, "Truth or no

truth you have got to get him to conie aCrQ~8." Did you
A 1 r.ever (hd.

ever say anything like that fIll could not if I tried.
Jj

23 Q Did you us e that kind of an express ion? A i did not

24 say any such thing.

25 Q Now, in his testimony he said something about a cry

26 given out to him, that is, Behm, to bring the boy over--



6052

1 take it that the cry carre and is intended to mean it

came from the jail, or sonething like that, from McManigal.

Did you ask him then when he spoke of that matter, if he

ever did speak of it, did you ever"ask him if he had taken

the boy over, and did he say, "No, 1 didn't take him over,

1 didn't pay any attention to the hollering," and did you

say, "That is right, God Damn it, tease him and then he

will come across, II did you say anything of that kind?

A No, 1 did not.

Q Did you use that kind of language, are tl:ose things ir

your vocabulary?

MR • FORD. We object to that •

MR. ROGERS. It does not sound I ike a man I ike Mr. Darrow.

MR. FORD. It is objected to as incompetent, the Witness

cannot testify to what his custom was.

THE COURT. Objection sustained.

Q Well, did this kind of a thing ever happen: Then he

said that you said, "George, when you go back tonight or

the next time, spring this on him, you tell :tim that if he

ever gets out of here on this case they will indict him

back in C:ricago on a murder trial, spring that on him and

see if he will con,e across then"? A 1 did not.

Q. Now, Mr. ~nrr ow, 1 am not disposed to take the tirr;e to go

over each one of these little statements from time to time

testified to, 1 think it would take a couple of hours to

r ecite them and repeat them to you; you have hear d them,
25

1
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4
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8

9
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,

1 statements of Behm and statements of Harrington, and

2 statements of Franklin; if you wish 1 will do that, but

3 1 wi 11 ,ask you if at any time or at any place, to uarr ing

4 ton you ever B aid anything about br ibing jurors or paying

5 money for that purpose or having money for that purpose in

. 6 your hand or ge tt ing money f or that pur pos e anywher e, or

7 anything Ii ke tha t, or 'tha t you wer e afr aid if the truth

8 were told that they would involve you, or anything of tha t

9 sor t or char acter at any time or place? A 1 never di d .

10 Q Did you say to Franklin anything whatsoever about bribing

11 jurors, buying ijurors, approaching them or for a financial

12 rr.atter or anything of that kind?

13

14

15

16

17

18

19

20

21

22

23

24

25

26

A I never did.
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1 Q Are there any conversations here that come to your mind

2

3

now that you recall, without my going over them and taking

the time to repeat every word or line and have you deny it

4 I categorically __ I wish you would make a general statement

5 about those matters, if you can, if not, I think I will

6 go over it. A I think it has been all c (Vered, Mr Rog-

7 ers. There is one suggestion I \vould like to make to you.

8 Q, Yes. A Can I make it from here?

9 ]!R FREDERICKS: yes, ask your own question.

10 TEE WITNESS: I will try and keep Within therecord.

11 MR ROGERS: I will call your attention toone matter abOtlt

12 lfr Cooney. DI.d Cooney wer t ell you t bat Franklin had

13 said, as soon as Bain \1lJaS on the jury, there \vould never

Did anything of that kind occur?

be a conviction, and you told Cooney to tell Franklin to

I can stat e the evidenc a, if you are vdlling.

I gu essI remember it.You remember the incident? A

14
I

15 II keep his mouth shut.

16 A That \1lJaS not thewidence, Mr Rogers.

17 I Q,
I

18 I

any such matter being brought to your attention, Mr Darrll1W;

Franklin had been talking too mUCh, t lRt he had said that

they never vlOuld convict :r.B. while Bain vas o~ the jurJV/

1m FORD: Reading from wba t pag e?

lirR ROGERS: Reading from page 1469, and then on page 14'71-

that you simply said, "Thank youV, or Vall right v, or some-

I will put it to you then: Did he ever tell yoti that

NoVl, have you any recollection of

Q,

thing of t tat kind?

19

20

21

22

23

24

25

26 !

I
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1

2

3

if so, state what it was. A I have no posi tive recollec

tion as to COoney, but matters of t tat sort occu~any

times during the trial of getting that jury, that someone

4' would refer to different members on the jury, as al'Nays

and the law do as not permit ,it.

THE COURr: \I It is arglLmentative, but I think a haI'Jliih:ess

patent.

~,{R ROGERS: No harm in answering it:

MRFORD: Th ere is harm in asking argumentative questions,

Obj re t ion ov errul ad.

We obj ect to t tat as argumentative and incom-

Obj eo tion v,ha t?

Obj~ction ov erruled, because it is harmless.

You may answer?

qu est ion, although argumenta tive.

MR FORD:

THE COUm':

MR ROGERS:

happens in every case, and say, "This man, we think is all

right; there won't be a verdict as long as he is there",

and I did in that case, many times,instruct everyone con

nected with me never to say a word about any juror for

fear the oth er si de would get a pointer and get rid of him

if he was favorable, and there is no doubt they instruct

ed on their side, as wery lawyer does, .and I might have

had ttat conversation, although I do not recall it.

Q As a maitter of fact, it is the universal practice among

la'wyers to instruct all persons to make no reference what

ever to members of the jury or their probable atti tUde~

and that happ med in that case, is that not true?

MR FORD:

5
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1

1 . A That has always been my practic e and that of, wery law-

wishes.

looked.

wre re th €I' e was arw great public feeling or discussion

I never knew of a caseA

Well, did you ever her of a lawsuit tried

be put int 0 t he bolt?

before a jury where efforts ,vere not made to asc ertain all

the facts available concerning talesmen who were about to

TBE ~~TNEBS: yr Fredeericks; I vas goi~ to ask if it was

a customary matter to look up jurors to get information

concerning them before the calling of th e jury into the box.

There might someone doubt whether that vas a proper pro-

THE COURT: It is not :responsive. You can s trike it out

on that ground. The witness stated he \'X)uld like to con

fer wi t h conn sel outside the record. He may do so if he

yer I came in contact with. I know it is the practice of

the other side, in the McN'amara case.

],{R FORD: We move the Jast portion of the answer be stricken

out as incompetent, irrelevant and immaterial, and not

responsive to any question before the court.

MR ROGERS: There was a matter you \vere about to suggest.

You can stat e it from there.

c eeding.

l!R ROGERS:

MR FREDERICKS: Or ask his own question. He is counsel.

No reason why he shouldn't ask himself a question.

1.m ROGERS: 11 He may malce a s~gestion of any matter I over-

I

15
1

16 I

17

18

19

20

21

22

23

24

25

26 I
I
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5

6

7

8

9

10

11

12

13

14
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1 where both sides didn't do it, if they had money Enough to

2 do it, and I know it vas done by t he s tate and by us in

3 th e lrcNamara case.

4 I Q Every lawyer t hit tries his case prop erly

5 MR FORD: I think the question has been fully answered.

6 UR ROGERS: yes. Now, how many indictments did you un-

7 derstand t .here were against ;r.B .McNamara on th e 27th 0 r 28n

8 of November, 1911? A I beli eve there \vere 19 indictments

9 for murder, separate ones, and as manycgainst his brother.

101m FORD: One mo re again st his brother.

11 A PAve I got the number wrong?

12 RR FREDERICKS: You have got enough.

13

14

15

116

17

18

19

20

21

22

23

241
I

25 I

261
I

1m ROGERS: Well, Mr Darrow, if you started out to palf

$5000 per for ju~ors, orwon $500 for talesmen, that is,

befo~e they were sworn in, in 19 cases, how long do you

think you would have lasted financially?
I

I

j
1



cross-examine.

JUROR DUNBAR. May 1 ask a question, your Honor?

tive, incon,petent, irrelevant and imrraterial and a l¥po-

6058

\
\, .

1 don't.A

It is for expediting the matter, and 1 don't

like to bring up?

MR. ROGERS.

and having him deny them.

the system of.....picking.,.out everyone of· these conversations
i

,

have not taken up, 1 say to, your Honor 1 can go through

thetical question.

THE COURT. Objection sustained, it is argumentative.

MR. FREDERICKS. Especially in view of the fact the state

doesn't always try all of its cases.

THE COURT. Objection sustained-. Let's not argue it.

MR. ROGERS. Q Do you think of anyth ing e Is e you wo uld

MR. FORD. Just a moment, we object to that as argUIl1er.:ta-

Q lf there is any matter of the conversations that we

THE COURT. The prosecution has made no objection to the

method you have pursued and the court sees no objection.

THE COURT. You may.

JUROR DUNBAR. M.r. Harr ington testified in reference to a

code that was used, that he copied in a dictionary, which

was us ed by fur. Tve i tmoe and Mr. Johanns en and also by him-

want it to appear 1 overlooked some conversation purposely.

If we happen to come to any we think of later--now you may

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

I

r 1
4s

I 2

3
~

I 4

5

6

7

8

self, and he stated tbat you gave him a copy to25

26 this diet ionary • 1 would like to ask you if you did SO!
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r
~ 1 MR. ROGERS· May 1 modify that by asking him to explain

", 2 about all the codes you had, go into the code matter?

3 MR. FREDERICKS. Take the Juror's question first.

MR • ROGF:FS. 1 just simply wanted him to take the whole

matter. '

think Mr. parrington said it was gotten up in San Francisco,

but 1 don't remember. 1 don't recall giving it to him, but

A Suppose 1 answer this my own way. We had two codes dur-.

ing the time. We had first a code made from a dictionary.

1 don,t recall Who made that up. 1 think the evidence--l

1 knew of it and advis dit is entirely possible that 1 did.

4

5

6

7

8

9

10

11

12 it. Both sides had a code.

13 MR. ROGERS. Well, every lawyer has a code if he can have

14 cne? A Every business man, everybody else, if he wants

15 to keep secrets. Then 1 feared this code was too easy, and

16 so 1 had another code made up, that 1 never could read

17 or never used but had it interpreted at different times.

18 We had two of therr:..

19 MR. ROGERS. Q Now, the second code, Mr. ~arr ow, tha twas,

20 you say, you were never able to use that yourself?

21 A 1 never used it • 1 don't mean 1 never used it. If 1

2 wanted. to send a telegram 1 had it translated, and if one2

23 came to me 1 had it translated.

24 MR. ROGERS. Q You couldn't do it yourself? A 1 could--

25 1 could have learned it, no dOUbt, but 1 was too busy.

26 It was a very difficult one.
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1 MR. ROGERS. NoV!, you say you don't remember, in answer to

2 Mr. Dubbar's question, you don't remember whether ~ohannsen

3 gave yeu that code or you gave it to him? A The ques-

4

5

6

7

8

9

tion was whether Harr ington--whetber 1 gave a code to
.-.,,:;::.--

~arr ington. 1 don't remember. It is very likely 1 did.
...~.........-.--

JUROR DUNBAR. He stated it was destroyed or lost.

A yes, 1 think his testimony was that 1 gave him a code wit

names of various individuals. The first code he got was

in San Francisco and that afterwards 1 gave him names to

10 paste in the book, and perhaps the whole code anyway.

11 It is entirely poesible and probable that 1 might have done

12 so. Of course, 1 knew he had it and we all had one, that

13 bad any occasion to use it.

~ 14 TEE COURT. Any other juror wish to ask a question?

t 15 MR. ROGERS. Mr. Darrow, speaking of us ing the codee--
!.

16 par don me. ~._-,.>.

17 JUROR GOLDING. Just tell me how many persons in the United'

18 States were directly interested in your handJing of the

19 McNamara case through their contributions to the defense

20 fund, through ther affiliated unions?

21 A Yes, approximately 2 million.

22 JUROR GOLDING. TWO million people?
...

A ,'Plat is, there

23 were more than that. The total membership of the Americal

24 Fe dQr at ion of Labor is upwards of two million. When this

25 case started ther"e was to be a call for 25 cents apiece

26 fronl the membership and 1 think about a quarter of them
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1 paid, Upwards of $200,000. Outside of the membership

2 of the unions there were large numbers of people in all

3 W'tllks of life and large numbers of organizations, like the

4 I socialistic organization throughout the country who were

5

6

7

int~rested, and who contributed something, and who were

interested in it, but there was at least two million that

were directly interested in the way you spoke of. '"".. "--
----~

8 JUROR GOLDING. Just one other sUbject, about Joe Scott.

9 He was supposed to be a proniinent man here politically,

10 socially and cornmercially, and supposed to be ont'he other

11 ~de, as far as the labor situation was concerned in Los

12 Angeles. How did it come th at he became aff il i ated wi th

Scott was supposed to be and was an influential rr.an in

you in tre defense of the McNamaras, and what stand did13

14 I
I

15 I

16\
171
18 I

19

20

21

22

23

24

25

261
I

he take onthe compromise of the case?

Chicago--

MR • ROGERS. No, Los Angel es.

A Why, Joe



]A -61' in Los Angeles.

~0621

I heard of him before I Ie ft Chicago.

2 I think he visited :r. :r. McNamara in j ail before he was ev

3 employed. Theyv16::te members of the same oxggnization.

4 I and he was employed like any other lawyer because of his

5 being a lawyer and his position in Los Angeles. like any,

6 other lawyer. The first time this matter of settlement

7 was mention Ed to Mr Scott vms on Thanksgiving Day. and

8 hert once approved it. I told him at that time how long

9 it had been under discussion.

10 :rUROR GOLDING: He had not been mentioned before? A He

11 had not. I told him hovv long it had been unde:e discussion
I

12 and he at once approved of the proposition. It had not

13 been mentioned to Mr p~rriman. either. which I ought to

14 say. because for the several weeks pr eceding he had prac

15 I tically had nothing to do vlith the case. and\'B.s bUsy as a

candidate for },fayor. and of course, I 1m eN and we all

lmew • t rat t his matter woul dseriously involve his c am

paign, and t hat he was not in posi tion to a dvise and ought

not to be asked to take any such responsibility.

lJR ROGERS: YOll mean by that latter statement that y,hile

you didhtt doubt Mr Harriman's self-sacrafizing character

and his vlillingness. possibly. to sac:afise his own inter

ests. as every lawyer does to his clients. yet, you didn't

wish to put it up to him under those conditions at that

16

17

18

19

20

21

22

23

24

2"" IVI

I26 :
I
!

i

tim e while he\"as in t mt campaign.

MR FORD: Obj~ted to as irrelevant and immaterial.
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1 The only thing vIe. are interested in are the facts, and

2 not the reason why.

3 THE COURT: Obj ootion overruled. A It vas not only Mr

4' Harriman's personal interest, but of c curse, he had

5

6

7

8

a very large follovving here in Los Angelea, and a very

hot and bitter campaign, and we had very high hopes of

mnning, and his ovm allegience were 'divided between these

poople who were his suppo !ters and his clients, and we

9 thought we had no right to pu tit up to him. We discussed

10 tlRt with the men and the lawyers.

11 THE COURT: Any other juror want to ask a question?

12

13

Is tha tall, Mr Golding?

JUROR GOLDI:NG: yes sir, thank you.

14 THE COURi': All right. Take up the c ross- ecamination.

15 lJTR ROGERS: just a moment. One thing suggested to me.

16 Suggested by J,{r Golding's quewtion. I will ask you to

sides on that case, and were interested, actively inter-

state from the ·people that ~~re actually contributing money,

aside from these 2,000,000 men that you have spoken of,

is it or not a fact that there were many people interested

in the case from one standpoint or another, y,nether like

Mr Tveitmoe, because hewas mentioned concerning it, peo

ple who~re vitally and materially and personally interest

ed in the matter? A Ererybody in the United States took

Of courseI think that is going too far.

ested.

MR FREDERICKS:

17

18

19

20

21

22

23

24

25 I

261
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if one ([ the jurymen wanted to go that far. but 1Tr Gold-

2 ing didnttvant to go that far. A I understand what you

3 mean now.

4 I UR FREDERICKS: Calls fo 1" a conclusion of th e wi tness and

5 is immaterial.

6

7

8

1rR fOGERS: yes, that answer is no tlem,c tly responsive.

THE COURT: yeS, strike out the answer.

lIR EDGERS: You understand what I mean? A yes. I under-

9 stand 'Nmt you mean.

10 UR FREDEHICKS: We maintain th e qu estion calls for a con-

11 elusion or opinion of t he "vi tness, and is im..1'lla.terial.

12 ~"m APPEL: Calls for a fact.

13 YR ~ERICKS: It is immaterial, covers that point.

14 MR APPEL: It is very material.

15 THE COURI.': Letts have it. Obj ~tion overruled.

16 A There were other indictments, threats of still more.

in any di rection. I heard it claimed here that Mr Har-

Many peoplev~re seriously interested.

!iR ROGERS: How many peopl e? A I don tt know.

MR FREDERICKS: That seems to be awfully speculative. VIe

obj rot to it on the ground it is immaterial.

UR ROGERS: I am handicapped; I cannot talk -- you can.

17

18

19

20

21

22

23

24

Q

A

Would it ecceed a score?

Nobody knew, Mr ROgers, what efforts th ere might be

riman was interested, which I nwer believed.

At th e time of the trial tefore November, is it

true that th ereY,ere investigations concerningartbhliba
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1

relating here, and there ,vere 50 odd men indic t.ed th

can both do it.

54, I t bink.

MR FREDERICKS: That was long after this case? A Not

IOllg, Mr Fredericks, i::t began befo re this case was ended.

MR FREI;ERICKS: 1f r Ford is going to cro ss-examine. A25

26 I
I
I
I

1 ter, to your knowledge, made against numerous people in

2 various parts of the United States? A There were.

3 Q You don, t know all or who they were? A I do not.

4 I Q Indictments \\ere found here inct;h e'- federal grand

5 jury, to your knowl edge, were they not?

6 MR FREDERICKS: There vvere no indic tments found in the

7 federal grand jury, in regard to this case.

8 MR ROGERS: Not in regard to this case, but in regard to

9 the Times matter.

10 MR :FREDERICKS: Oh, no.

11 MR HOGERS: GlI10wing out 0 fit.

12 TP..E COURI.': Well, let the witness answer, vhichever the

13 fac t may be. A yeS, there vJ8re indic tments fcnnd in the

14 federal :-;rand jury growing out of this case here, and in

15 Indianapolis, the two McNamaras were indicted here by

16 I the federal grand jury, after thEY' had received their sen

17 tence, in connection with Ur Tveitmoe and others, for the

18 transportation of dynamit e; Mr McManigai1, 'MlO has been

19 main "vi tness, vas taken back to Indianapolis before the

20 Federalgrand jury to relate there the same matters

21

22

23

24



,

1 lrR FREDERICKS: No

2

3

4'

5

6

7

8

9

10

11

12

13

14

15
1

161
17

18

19

20

21

22

23

24

25
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1
THE COURT. finished your direct examination?Have you

2 Jim. ROGERS. 1 think There be a question or two.so. may
3 If juror desires to ask a question on any matter thatany
4' is not clear, 1 would like to take it up. There may be

direct examination.

MR. ROGERS. 1 have said.so.

TRE COURT. The record shows that counsel has finished the

something that occurs later.

}ffi. FORD. We would like the direct examination to finish.

tes tin,ony of llr. Farr ington With reference to the codes, if

you recall it, and corr ect me if 1 am in error --that Mr.

CROSS-EXAMINATION.

1 call your attention, ;,ir. Darrow, to theQMR • FORD.

5

6

7

8

9

10

11

12

13

14

15 I , ,

Harrington testified that prior to his meeting Johannsen

16

17

18

and Tveitmoe in San Francisco in July~ that you had given

him a sl j,p of paper containing the names of var ious persons

with letters opposite the narres and indicating the persons,

19 the letters constituting a code of the names of those persons,

20

21

22

23

more or less an in-.perfect code, and you had given him a

slip of paper containing those, and when they afterwards

decide d to use a dictionary that he copied those letters,

together with the names for which the letters stood, in the

1 recall the tea t in-lony, Mr. Ford.

little dictionary that has been introduced as

You recall that testimony and 1 state it

24 back of th is

25 I exhibi t 23.

26 I r ectly?' A

I
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1

2

3

Q Isn't it a fact that the first code was one which you

yourself made up and which consisted of letters designating

the names of various individuals? A 1 do not think so •

. 4' 1 think the code was all made at the same time, but 1 may

5 be in error; we did use letters or figures designating

the names of individuals so that the otber side would not

A You mean the latter code, th

A May 1 add, so that the jury wliJ I

A Mr. Rappaport, of Indianapolis.

1 will ask you--

With whom?Q

Q

find out to what individuals your telegralS were referring?

A Very likely. I am not certalll, but very likely we did.

The code matter was discussed before 1 left Chicago.

latter part of July, 19111

diction[ITY code?

Q No. Us~ a code in which you used letters to represent

various individuals, and 1 think that was made in connec

tion with the dictionary, but 1 am not certain.

Q Didn't you have a code and use a code before July, the

6

7

8

9

10

11

12

13

14

15

16

17

18 know who he is?

19 Q 1 will return to Mr. Rappaport in a minute.

20 MR • ROGERS.· Go on and add what you wish.

21 MR. FORD. Q Go ahead and tell who Mr. Rappaport is.

22 A He was the representative of the structural iron workers
I

23 in Indianapolis, a lawyer.

24

25 I
I
I2G j

I
I

Q Anything further yeu want to tell the jury

Rappaport? A Not now, no. He was here once

case.

about ~iir.



Q 1 will ask you to look at the writing inthe back of that

dicticnary and look at the letter.s indicating the names

1

2

3 of persons there. A 1 see them.'

4 I Q You have seen this dictionary, the writing in the back,

5 Mr. Rogers, before. Do you recollect whether or not those

6 . letters correctly designate the names of the individuals

7 there written? A 1 do not.

8 Q pave you any reason to believe they are incorrect?

9 A 1 have no reason to believe either way; the only reason

10 1 have to be1 ieve it incorr ect is its source, !v1r. Barr ine;ton.

11 Q. Aside from its source, you think it is correct? A 1 do

12 not know, 1 have no rernen,brance.

13 Q Have you really any doubts onthe matter, Mr. Darrow?

14 A Well, there are no letters here except for the 'first thre

and 1 have not the slightest remembrance 'as to those.

A 1 did· not observe that.

15

16

17

Q Let me read the let.ters to you:

is Tweit, B-A.O.--

A, Flora; second one

I
f
t:
!

I

18 Q The third is, Joh;an, 0, initial A; the fourth is Brice,

19 D; the fifth is Darrow, E; the sixth is Barrington, F;

20 the seventh is Smithy, G; the next is Capl in, H; the next

21 is Castle, 1; the next is Clancy, J; the next is Harriman,

22 K; the next is Nockles, Ed. L--were these initials the

23 initials you used at the beginning ·of your employment to

24 indicate the names of those individuals? A Now, first,

the reason 1 didnit know the letters or recognize them is

because they are put on the end of tte narre as if it was



1 part of it.

2 Q I can readily understand that.

607u

A That is the reason

3 1 didn't recognize that. 1 have no remembrance as to what

4' letters were used for different names; 1 do know letters

5 wer e used.

6 i Q on the first of December, 1911, the day that the McNamara

7 plead guil ty, J B and J J you sent a code telegram to )Jr.

8 I Rappaport concerning that matter, did you not? A 1 did.

9

10

11

12

13

14

15

16

17

18

119

20

21

22

23
1

24 I
I

251
2" I01

I
I
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1 1lR FORD: . You have the copies;we gave you~ 8. copy of trat.
. . ;

2 MR ROGET{8: Th e i30stal or Western Union?

3 l{R FORD: I think it is postal.

4 lJR ROGERS: Go ahead, we will g ind it.

5 Q I will l<et you look at my copY, :Mr Darrow (handing

document to withess).6

7 Q

.A All right.

In 'whic h the word ltD" occurs, a.nd the vlord "0" occurs;

8 do you xecall ren ding suc h a telegram?

9 MR ROGERS: Well, noVl, t tat telegram, if your Honor

10 pleases, is in code; Ur Darrow says he doesn't know that

11 code, a.nd never was able to use it.

121m FO'RD: If the court plEase, this is cross- ez::amination.

13 lJR ROGERS: Tha t is t rue enough. I do not obj rot to th e

14 telegram being identified, but this, in this shape, it is

15 like a tel Egramsent in a foreign lal1.guag e. The wi tn ess

16 says he doesn't understand, like a translation, it ought

17 to be shovn him, if they have a translation, it should be

18 ShOYffi him. I do not see how any man can identify a code

19 teleg ram of t:mt sort whic h he says he d idn' t prepare him-

20 self and could not prepare, didn't know how.

211m FORD: I am not petending to translate, your Honor, any-

22 thing except those two letters, to vhich I have directed

23 his attention, a.nd as to the question itself, it refers

24 THE COU::n': I think the question is competent for that

25 purpose, if it is limited to tmt.

26 MR FORD: I am only offe ring it for th e purpo se of get-
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1 ting at those two letters, 8.nd have onlyattracted the at-

2 tention of this witness to those two letters. This wit-

3 ness is perfectly competent to take care of himself and does

4 not need assistance of counsel on a matter of that sort.

5 lJj"R ROGERS: I take an exception to that kind of statement.

6 There is a direct statement in th e Supreme Court Reports

7 of this state t rat characterizes such a statement as mis-

8 conduct, a. statement of that kind. I am not trying to

9 take care of the vritness;I am merely calling attention to

10 the fact if he sent such a telegram as that --

11 TvrR FOBD: If the court plmse, this is cross- mmmination,

12 and I am not bound by one single answer that this witness'

13 may give.

14 TEE COURT: Are you aware of t hefhct that the court has in

15 dicated a ruling in your favor, an d coun sel on the oth er

16 side has asked to be heard on that matter?

17 l[R FORD: I beg your pardon, your Hono r, I vas not a'Jare

18 of tmt.

19 MR APPEL: ",he qu estion came up this way; he showed it to

20 him and he says, "You sent a telegram to lJrr RaPpaport?",

21 and hemys, "yes, I did", and then he comes there and sssume

22 that is the telegram and asks him "You used these two let

23 t ers lt 0 and some other letter -- nov:, the witness has

Now, \~ object to his beingtrat is the telegram heS3nt.

notl:Edd, your F...onor, hewer used them; he has not identified

that telegram as the telegr~ he s Emt; he does not say25

26

24
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1 questioned concerning the telegram that he claims the

2 witness sent because he assumes that the witness has iden-

17 words you used) tell us what this letter mEans~"

18 T:H:1t COURJ': Let me get this ma1i:ter right. Is this a docu

19 ment produced by thedefense?

20 l.fR APPEL: No) your HOnor.

21 THE COURI': Is t his a copy of the document pro due ed by

22 the prosecution for the defense?

23 ]JR APPEL: I don, t know \v1at he is mov-ling him) but we have

24 a paper that purports to be ttat telEgram) I suppose ao)

25 I don, t knmv.

26 THE COURi': You have not yet answered my qu estion.



mation.

the prosecution?

I mean,THE COURr: No. I do not make myself clear.

~ n'" ,1but ...
document was presented here from the hands of the defense,

now,is tlRt one of the documents that --
- .

its physical production in the court, v,ithin the last few

minut es' came from th e hands 0 f th edefense. Now, are

they producing this document and is this one of the docu

ments furnished them at their requ est a few days Clgo, tu

M:R APPEL: No, we di d not }l'6sent it; we d idn' t ecamine him

about it.

TEE COURI': All right; then I understand the situation.

MR APPltL: Now, you r Honor vd.ll see that tlR t tel €gram is

in some language, of some kind, probably either in Japanese

or some extinct language that ro~y have existed dovm here

during the beginning of the world, but the wi tness has not

said that is th e telegram.

THE COURT: yes, I think you vall have tolay a foundation.

laR APPEL: No, I suppose the telegram they have been asking

the vd tn E5S about, is a copy of the one th ey have furnished

us, your Rohor, and we took it out here for our own .infor-

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

~ 20

I 21

22n
~;

n 23
~
~ 24
i
r 25~,

~t 26l'0:'

rJ
I"
i'F.
f:Z

!~



witness as to the meaning of it, but he ought to identify it

f irstl he ought to say this is the telegram, or 1 can iden-

MR. APPEL. We can see they have a right to examine the

4' tify it l but he cannot examine him until some foundation has

5

6

7

8

9

10

11

been laid.

MR • FORD. If the Court please l it was not my intention at

the beginning to examine him in reference to these matters

of thct original code l but as long as the juror had gone into

that matter 1 thought it might be wise to take it up at the

present time and dispos e of it.

THE COURT. At the present time this paper is a fugitive

12· piece of paper present here and nobody seems to know any-

All 1 want to get is if

thing about it l and we have to get some identification of it

If the court will pardon me, 1 will produce the

or iginal telegram a little later.

14 JAR. FORD.
I

15

13

16 the witness has any independent recollection, and 1 simply

17 call his attention to the copy we have furnished him in.

18 order that it might refresh his recollection and in order to

19 be perfectly fair l 1 am not making any attempt to introduce

20 this paper. 1 simply ask this question in this form--

21 THE COURT. Do you withdraw the question?

22 MR. FORD. 1 will Withdraw the question. Do you recall

23 sending a telegram to Mr. Rappaport on the 1st of December,

2411911, concerning the pleas of guil ty interposed by J J Mc

25 Namara and J B McNamara? A T sent a telegram in anawer t

26 ! an inquiry sent from him to me.

I
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1

2

3

4'

5

6

7

8

9'

10

11

12

13

14

15

16

17

18

19

20

Q . "n that day? A Qn that ·day, 1 think.

Q And that telegram was sent in one of your codes?

A Undoubtedly.

Q Now, do you recall that the letter D and the letter 0

C'ccurr ed in thos e code telegrams, the capital D wi th a

period after it, and the capital 0 with a period after it.

MR. APPEL· Wait a moment--

A 1 have told you, M~ Ford, 1 have no recollection whatever

as to the letters that were used to designate the various

names, that is true.

Q But you do recall letters were used? A 1 do.

Q To designate the names of individuals? A 1 do.

Q Now, J B McNamara was frequently known as Brice throughou

the case? A Yes.

Q He was your c1 ient? A He was.

Q And you were constantly making inquiries about Brice

throughout the trial? A 1 made a great many inquiries

him.

Q And constantly sending telegrams and letters concerning

him'? A 1 don't know what "constantly" means, 1 sent a good

21 many.

22 Q Well~. frequently, we will say. A yes, freQuently.

23 Q Do you recall, Mr. Darrow, that the letter D WES used to

24 indicate his name? A Mr. Ford, 1 have said over and over

25 again 1 have no recollection as to what letters were used

2G as to any particular nalLe, which is true.



1 MR. ROGERS. Let us have this or iginal telegram, before any

2 further questions are asked, in order to see who drew it or

3 wrote it.

4 I MR. FORD. 1 wi 11 have it imr[;ediately after recess.

5 MR. ROGERS. Get the original and we will find out whether

6 tf.r. Darrow wrote that telegram.

7 THE COURT. It is about time for the morning recess. Gentle

8 men of the jury, bear in mind your former admonition. We

9 will take a recess now for 5 minutes.

s 10 (After r ecees • )

11 THE COURT. You ~ay proceed.
I

12 MR. ROGERS. A matter of some consequence came u~ and Mr.

13 Appel asked to be excused a li~tle time to look the matter

14 up. We will go on.

151 THE COURT. All right.

16 I MR • FORD. 1 wi I 1 take uI> another matter for a moment, Mr.

17 Darrow. Q That you did send a telegram on August 23rd, 191

18 to lJlr. Biddinger at the St Franc is Hot e1 in San Fr ancisco?

19 A I did.

20 Q And that you signed the name Johnston to it? A ~ don't

21 remember. 1 d idn t t sign mine.

22 MR. ROGERS. T,ot me see it.

23 MR. FORD. After you have looked at this document, which

1 don't know.

It isA

Yes.A

A

24 has been shown to Mr. Rogers-

25 I Q lS that document in your handwriting?

26 ! Q In whose handwri ting is it?

I
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1 Q IS that the handwriting of Mrs. Darrow? A It is not.

2 Q You are positive of that? A Absolutely positive.

3 Q Whose handwriting is it, if you know? A 1 answered

4 I your question, sir.

5 Q Do you remember who was pr esent wh en this telegram was

6 written? A 1 do not.

71 Q Ib you remen:ber to whom you gave it to have it forwarded?

81 A 1 do not.

9 I Q nid you go there personally.

10 MR. ROGERS. He has not said he forwarded that telegram.

11 MR. FORD. Q Did you go personally to the office of the

12 telegraph company? A 1 haven't the sl ightes t recollection

13 except that 1 wired him that 1 was coming.

14 Q

15 I A

161 Q

.hat telegram was not charged to your account, was it?

No remembrance whatever about it, sir.

Was it not your custom to have te1egrams--l withdraw that

17 question. Did you not have an account with the Postal

18 I Telegraph COt.pany at that time? A 1 did.
I

19 Q

20 A

21 I Q

And you frequently had telegrams charged to your account?

Certainly did. I
I

Why didn J t you have this te1egrmn char ged to your account 11

22 MR. ROGERS. He has not said yet that is the telegram he

23 sent, your Honor please, not cross-examination. Assuming

24 I something he has not said.
I

251 MR • FORD. He said that was the telegram that was written

26 'unier hie direction.

I
I
l



1 MR. ROGERS. He has not so said.

2 A 1 don It know whether this was wr i tten or not under Illy

3 direction.

4 I MR. FORD. Q Do you know th at that W9.S the telegram wh ich

5 you sent to l.ir. Biddinger? A 1 do not. 1 told you, Mr.

6 Ford, that 1 sent a telegram to Mr. Biddinger at that time

7 informing him that 1 would be in San Francisco the next

8 day.

9 Q Did you not a moment ago state that this was the telegram

10 A I don't think so.

11 Q IS that the language used inthe telegram? A Why--

12 MR • ROGERS. Wai t a moment--

13 A I don't suppos e 1 can remember the language of every

14 telegram 1 sent.

15 I MR· ROGERS. --that is not a proper question, not cross

16 examination. If they h3.ve a. telegram of Mr. narrow's let

17

18

19

20

21 I

221

23

24 .
I

25 i
I

26 !

I

them present it and show it :md we have no objection in the

world.
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Q You answered, "1 signed another name to it." What 1

mean to -my, did you personally'? A I told you 1 have

Q You may, then, have o,lloVled scmebody or directed some

body else to sign a fictitious name? A 1 may have told

somebody to sign that tel~ram. just a moment. Do you

know \"liRt office that came from here? That may help you

A ThereQ Purports to be from th e Los Angel es offic e.

are a number of them here.

1 1ffi FORD: That is it.

2 THE COURT: Obj e: tion overruled.

3 MR ROGERS: Exception. .A I have told you distinctly that

4 I have no remembrance as to the language used, excepting

5 t.hat itvas to convey to him t:mt I would be there next day.

6 MR FORD: Youmw the telEgram which\as written at that

7 time, did you not, that you sent to Mr Biddinger?

8 A That question has been answered, that I have no rem-

9 embrance about it EXcepting I vrired him the fact 1 would be

10 there th e n ext day.

11 Q You signed it under an assumed name? A I signed

12 anoth er name to it.

13 Q Did you sign it yourself'? A 1 have answered that

14 qu estion.

15

16

17 no remembrance about it.

18

19

20

21

22 a little.

23

24

Q. Do you recall frem what office you sent the telegram?

A 1 do not, but 1 v.ouldmy the reason it was not in a

25

26



GUS,
1 charge account)'is.s most likely because it was sent at

2 some other office than the regular officei I don't know

3 that that is true.

4 Q, Do you recall that th e tel egram ,vas addressed to Guy

5 Biddinger) St Francis Hotel) San Francisco, California?

6 A I recall t lRt I a ddressed a telegram to Guy Biddinger

7 at about trat date, or that one was sent by my direction

8 about that date, and tlBt hevRs stopping at tlBt hotel.). be

9 cause I found him there; that is why I recall that.

10 Q, Do you recall that the ,;[ords contained in th e tel €gram

11 were as follows: "Suggestion has been followed"? A I

12 do not.

13 Q, Do you recall wmt t he words were t lBt you used in

14 the telegram? A I do not. I recall what I meant to con

15 vey to him and what I did convey t:o him, that I vlOuld be

16 there.

17 11.R FOBD: We offer the telegram at the present time,

18 and ask it be marked for identification, your Honor.

19 THE CLERK: People's emibit 42.

20 THE COURr: For identification.

21 UR FOBD: Now, returning to Mr Rappaport -- Jorou have already

22 stated Mr Pappaport was the attorney for the International

23 Association of Structural Bridge & Iron 'rbrkers at IndiaB-

24 apolis? A Ee vms.

25 Q, Ee\"as also -- he alsocame to Los Angeles shortly af

26 ter the arrest of J'. J'. McNamara, did he not? A
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1 here before I did.

2 Q .And ""as one of t he a ttqrneys present at thearraignment

3 for J". J •.:McNamara? A I so understood; I was not here.

4 Q Well, you 1 Earn ed t hat from th e record aft erwards s

5 which has been introduced? A I think so; oat 1 ERst s I

6 learned it from him.

7 Q, Yourecall that record has been introducfed here showing

8 the attorneys p:-esent to have been Leo M. Rappaport and

9 Job F'.arriman, at that time, did you not? A I do not, but

10 I have no doubt it is true.

11 Q You met Mr Rappaport wh en you came h ere? A No, I met

12 him in Indianapolis first.

13 Q When did you meet him in Indianapolis? A I think in

14 May.

the American Federation of Labor? A No, I met him first.

15

16

17

18

19

Q

Q

Q

19l1? A yes_

At that time had you 'teen retained as an attorney by

Before you were retained? A yes.

Well, to .get at dates, I will switch to another mat-

20 terfor a moment. You"Bre retained as an attorney by

I was retained by them_

th e American Federation of Labor through Mr Gompers?

making it long, and thEn it is a question of l:rN vmether

ProbalJly I bettel" state just what :p.appened withoutA

21

22

23

24

26 Federation of Labor was interested in defending these men

25 Q All right; just state what happened? A
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8
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"spECially J'.J'., a.nd they asked me to go to Vashi.ngton.

I met ur GQmpers in the Executive Board, and they urged

and insisted that I go into this case, and they discussed

the question of raising funds. I promised to go in. I

suppo sed rrry retainer vas by the men whom I was defending;

they v,ere to pay the expenses. I mean by that, the Ameri

can Federation of Lebor and such other peopl e as wanted to

contribute.

Q I attract yourattention to check No.2 for $15,000,

contained in People's exhibit No.lO. A No.2?

Q No.2; check for $15,000, <hted J'une 13th, 1911 •.

A Yes, I see it.,

Q, When and where did you receive tlat che::k? A It VI,aS

mailed to me.

Quailed to you at Chicago? A Yes.

Q And deposited by you in Chicago? A yes.

Q, In the Western Metropolis Bank BUilding? A The

western Trust & S:l.ving s Bank.

Q. The Western Trust and Savings Bank, that is correct.

~s that the first moneys you had received as a retainer

in the case of people vs. J'. B.l{cNamara and J'. J'. Mc

Namara, for the purpose of fixing the date? A I didn't

receive this as a retainer.

Q. Well) was it the fi rst money s you had received

an any account in that case? A I beliwe so.· I can ex

plain that.

Q Well, explain it. A
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1

2

3

tmt I had thought came fran th e Bri qg e & Structural

Iron Workers, a,nd sent to me and deposited in Chicago, rot

I think this is the Check, and I think that is tre first I

received.

tural Iron WOrkers.

It seems

Probably.

That is my impression, Mr Ford.

Q Approximatel:!". A The matter was under discussion for

probably a month 'ihile I ",'as seeking to have them take

body else, but when I positively B~reed to comewas in

I am asking you. A I think not. I think it yas the

Q. How long before that vas itt hat you were retained '

And vias received by you a day or two after that and

same check, and that they got it from the Brid ge & S truc-

ceposited about June 16hh, tmt being the stamp on --

\

to defend -- that you had agreed to defend the :McNamaras?

Q There 'V':'as another chect'k for $15,000 direct from the

International Association of Bridge &Stru.ctural Iron Work

ers? A I di dn t t say t lat.

to be, yes.

Q That ch ockvas dated on June 13th, 1911? A

A

Q You mean the Amel'ican Federation received $1.5,000

from the Bridge &struc~ural Iron-workers. r\ A Yes'

Q And afterwards,Frank Marrison,sec.retary of the .Amer

ican Federation 0 f Labor, mailed you this check?

A I don't remember.

A

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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8
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24

25
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ington and I \",Quld say twov,eeks befo re, but I \voul d not be

certain about that, llr Ford.

Q Letts see if we can ~t at the date in another way.

You recall that J'. J. McNamara was arrested on April 22nd,

1911? A About th e latter part of April.

Q You dontt recall the~ct date? A I do not. I had

no interest in t he case at tmt time any mo re than anybody

else, and t here is nothing by o·whic h I can fix it.

Q F..ow long after his arrest was it before youwere ap-

proached? A Before he had got to California.

Q Before he bad got to California, and who saw you in

that behalf? A My recollection is that I\~s first tele

phone d. to from Indianapo 1is •

Q By whom? A I think yr Ryan, possibly :Mr Pappaport.

Q By ],{r Ryan, you refer to F. M. Ryan, the presid.ent

of the In ternational Association 0 fBridge & Structural

Iron WOrkers? A yes. It was either him or one of the
.

eoxecutive bo ard or llr Rappaport.

Q Did you go dovm to Indianapolis? A I did.

Q F.ow soon after th e arrest of J'. J'. McNamara? A I

think within three days.

Q Assuming that he VIas' a.rrested on April 22nd, you .....ent

to Indianapolis before April 25th, 1911?

MR ROGERS: Wait a moment. Lettssee what that arrest

means. I desire to inquire what does counsel mean by

rest of HCNarnar?... .As a matter of fact, ~'Namara was
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1 hended, as I understand --
.. j

2 MR FREDERICKS: Two l.fcNamaras, di:fferent times.

3 MR RO GERS: :r .B. A:r. J. he is referring to.

4 MR FORD: I cbn' t want to quarrel over t ermlJ --

5 MR ROGERS: Taken to Chicago and kept out of pUblic cus

6 tody, a.nd I understand t here is some consi derable llet:!al

7 question as to v.hether or not they were ever arrested back

8 there.

9 MR FORD: I am only getting at the time and I don't want,

10 to quibble over terms.

11 MR ROGEPS: ,I am not quibbling. I want to know what it is.

12 THE COURT: All right, if you make it clear what time.

13 MR FREDERICKS: J.:r. vas arrested, perhaps a week after in

14 Indianapolis.

15 MR FORD: Perhaps we can stipulate -- A Your questions

16 I have been 8..nswering have been referriI'l.g to :r.J.?

17 Q Yes sir. W e can stipulate th:lse two facts, just to

18 get at th e facts; that :r .B. was removed from Detroit to

19 Chicago on April 12th, 1911, and J. J". MCNamara \'as remov

20 ed from Indianapoiliis to California on April 22nd, 1911.

21 MR ROGERS: You ought. to knoW', we were both in Chicago.

If you my that is th e time that is all right; I will take

MR FORD: :rust to fix the two dates. Now, that 'Would be

a bout April 25th you went dOVID to Indianapolis, and saw

22

23

24

25

26

your word.

MREREDERI OKS: It is in the testimony here.
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1 l,fr ~n and. Mr Pappapo rt and other members of the EXecutive

2 board? A As near as I can remember. I yas trying a case,

3 if you p ermi tme to say there, so t here won't be allY' mi s

4 take -- that run a month 0 r six ,veeks, in Kankakee, Illi

5 nois, which vas outs-ide of my home, a.nd IVRs there every

6 day, and during that time this matter of my going there

7. "vvas under discussion, and som e c:f th en came there to see

me, but I think I went to Indianapolis perhaps on saturday

or SundaJr,or sometime duri~ the progress of that case,

and I think I went t here before J". J". !tad reached Cal-

ifomia; that is my recollection of it.

8

9

10

11

12 Q Well, the 22nd of Aprilvas Saturday. A It was.

13 Q Now, youYJent there sometime during the following y,aek

ececutive board.

those dates, though, yr Ford.

Ryan and lrr fuppapo rl? A I met several members of the

within thre e days, would be Monday or Tuesday? A I think

I v.ould not bee ertain about

H. S. F.a.vrkins? A I met JJr F.a.vrkins and Clancey --

Do you recall "''\hom el se you met t here besides Mr

That vas th e first time you had wer met Mr Rappaport?

It .vas.

You didn't go on Sunday after he was arrested?

I don't beliwe I did.

so.

A

Q

Q

Q

Q

A

14

15

16

17

18

19

20

21

22

23

24

who are the oth er members?25

26
Q F.a.wkins and Clanc ey the only two you remember of



1 meeting? A I met others.

2 Q. Did you meet Frank Webb of New York? A Wh.at is the

3 name?

4 Q Frank Webb? A I dontt recall him.

5 Q Did you meet Mike YOUrig of Boston? A I think so,

6 but I am not certain.

7 Q Did you meet Legli tner? A I think so; I am not S1 re

8

9

about any of the D:ames, but Clancey and Ryan, and who is

the other man I mentioned -- F..awkins.

10 Q F..awkins is now secreta~-treasurer, succeeding 3.3.

11 McNamara? A yes. -.

think.

and I had a conference there with them one evening.

tied up in court at t hat time, and I think M:r 'Rappaport

and perhaps 1fr P'.awkins, and possibly somoone else came up

to Y~nkakee, whic h was between Indianapolis and Chicago,,

course? A Well, I dontt recall E!\.actly. lVRs very much

I did before II am not certain.

Then what did you do in reference tot his case, of

How long did you s .tay in Indianapolis? A One day', I

He was.

Who at that· time vas a member of the executive board?

At t lRt time di d you discuss with l[r Pappaport th e

came west.

Q.

Q

necessity of a code? A

Q.

Q

A

12

13

14

15

16

17

18

19

20

21

22

23

24

25 Q How long after this first con~e~ence? A

26 not trying to be exact as to cates, i. take it?

You are



1 Q No, approximately?' A I should think wit hin a v18ek.

2 Q When next did you meet al:\Ybody else in connection
--.......-------.

3 with the case? A That I couldn't say. I\vent to Vashing

4 ton afte~·ards.

5 Q How long after this Kankakee conference? A It is not

6 clar in my mind how long after.

7 Q It 'fas before you c arne to California the first time?

8 A Itvas before I came the first time.

9 Q You have testified already that you c arne to Cal-

10 ifornia about the 1st of June, 1911? A Well, I was prob

11 ably mistak en if I said about th e 1 st of June. Probably

12 lat er than that, c onsid erably •

13 Q About the lOth of June? A If t hat is impo rtant I

COLlld probably fix the date.

trip to California '.'as itt hat yot1\.".ent to \~shington?

14

15

16

17

18

19

20

21

22

23

24

Q

Q

Q

A

Well, you came first to San Francisco? A I did.

At what hotel di d you stop? A I think the Palace.

The ,Palace Hotel. Now, alo ut how long before your

I am not certain.

25

26
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Is 1 MR. ROGERS. You mean the first trip, Mr. Ford?

2 MR. FORD. Yes.

3 A 1 am not certain. 1 think only a few days.

4' Q Whom did you meet at Washington? A Met i.ir. Gompers and

of Labor? A One of them.

Q Anyone else you met at that conference? A Yes, there

was probably most all of the executive board; some 10 or 15

A Presi-

Can't doA

And that is the first time you had definitely agreed to

A couple of weeks? A 1 think about a week.

At that time did you definitely agree to take the case?

1 did.

meeting ani your first trip to California.

Mr. Mitchell and Mr. Huber.

Q He is the president of the Woodworkers Union?

any better than 1 have onthat •

dent of the carpenters.

Q Carpenters U!'.ion at Indianapolis? A Yes, sir.

Q John Mitchell is Vice President of the American Federatio

Q And Saln Gompers is the president of the American Federqti n

of labor? A Ye~

Q Was Frank Morrison present at that meeting? A Yes.

Q He is Secretary of the American Federation of labor?

A Yes.

members. Sorre of m. om 1 had not known personally, and Y'.!h.O...6'.
names 1 don't this moment recall, most all of them weee ther'.

Q Now, approximate as near as you can the time betwee;--~~at \
!
I

I
I

Q

Q

25 A

261,
I

5

6

7

8

9

10

11
I

12

13

14

15

16

17

18

19

20

21

j 22

23

24
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1 take the case? A It was.

·2 Q At that time what arrangelffits, if any, were made as to

3 your compensation?

4 I MR. ROGERS. Object to thatas not cross-examination. Section

5 1323 of the Penal Code is adviser uprm tha t sUbject, if

6 your Honor please.

7 MR. FORD. 1 am not asking for the amount of the compensa

8 tion or anything of that kind?

9 MR. ROGERS. Why, certainly, the question--

10 A I thought that was what you wer e as king for.

11 MR. FORD. No, just the arrangement that was made.

12 THE COURT' 1 don't think it is cross-examination.

13 MR. FORD. He has testified by whom he was to be paid and

14 who his clients wer e, and it is preliminary to other matters.

15 1 am not particular about the amount at present.

16 THE COURT. Well, if you are not going into that, that

17 is another matter. 1 thought you were getting at the amount.

18 MR. FORD. No, not the amount.

19 THE COURT. All right.

20 A 'Read the 'lues tion •

21 TEE COURT· With that explanation you n;ay have the question.

22 (~ast question read by the reporter. )

The An:er ican Federation of Labor wer e to take up the ques-23
1 A

24 tion of raising funds for carrying on this C9.se--

251 MR. ROGERS. You mean the McNamara case, not this case?

2G I A No, not this case, the McNamara cases, and were to co-

I
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1

2

operate with any organizations or people and with the

Structural Iron Workers to try and prQvide for them.

3 MR. FORD. Q NOw, at that time, ;(r. narrow, did you have

the interests of personsother than J J McNamara and J B

would consider it my duty to protect anybody else as far

.,.

Q From whom did you der ive that infor ma tion? A

first.

Q And before tha t date? A 1 did. \
\

Q, You knew, then, tb:l t you were being retained to protect)

I could.

McNamara, Without specifying who the persons wer e?

No, nobody else had been arrested, but undoubtedly 1

any knowledge or intimation that this case concerned any

persons other than J J McNamara and J B McNamara? A
4'

5

6

7

8

9

10

11

15 Q To prevent exposure of any other persons connectedJ

16 I A 1 didn't say that, :'I1r. Ford.

to defend anybody probably who was involved in it. There

were other indictments and talk of still others.

Q You say there were other indictments? A Yes.

Q You refer at that time to the indictments against Schmidt

and Caplan? A Yes, and John Doe and James Doe and Richar d

Roe and whoever else there was--James Stiles.

17

18

19

20

21

22

23

24

Q Well, 1 am asking you that. A No.

Q Then, jus t what did you mean, Mr. Darr ow~ A 1 mem t

Q You mem for the Times affair, '.'V'e will put it that way,
25

26
there were other indictments for the Times affair?
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A Those were all 1 w~s interested in.

Q And did you at tra.t time have any knowledge or intimation

or expectation that there might be indictments of other

not. 1 had no knOWledge or informationlnoncerning any

other affair s •

Q Well, after that conference--l beg your pardon, ·withdraw

that question--was ~,1r. Rappaport present at that conference

1

2

3

4

p__ .5

6

7

8

persons for other affairs connected with the-- A did1

1 am qu i t e sur e hewas ,9 in Washington? A 1 think he was.

10 but not absolutely sure.

11 Q That was the thirci time, then, you had met :k Rappaport?
I

12 I A 1 would not say th~.t. He w~s at my house once or twice,

13 and 1 think he came to Kankakee, but 1 would not pretend

14 to state the chronological order of things or how many times

15! 1 met him.

You met him once at Indianapolis, a few days after your

It is the third time concerning which testimony has beenQ16

171 given, at least.

18 I Q

A Probably.

19 arrest, once at Kankakee and the third time at Washington, an

20 you may have met him at other places besides those three, an

A 1 may have, 1 do21 prior to the conference in Washington?

22 not th ink so, however.

23 Q You had understood at all three of these confer ences, he

W3S representing J J McNamara and the International Assoc iat on

of Structural Bri~eand Iron Workers! A 1 had understood

he was representing the International Bridge and Structural

24

25

2G !
I
I
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1 iron workers, and through them he had been representing

2 J J McNamara in this matter.

17 A 1 will answer it and explain it--

18 THE COlTRT. It is merely a matter of fixing the time.

19 MR. ROGERS. Let the quef3tion be read. Let us see if it is

20 mer ely a matter of fixing time.

Section 1323for a conclpsion and opinion of the witness;

of the Penal Code, if your Honor pleases--

Q You learned at that time that he represented the Inter

nat ional Associ3. tion of Structural Br idge & Iron Workers

when raids were made on the offices, and dynamite clocks,

fuses and fulninating caps were seized, did you ~.Qt.'l~>,,~N~"
~

MR. ROGERS. 1 do not think that is cross-examination.

8 A 1 think you had better cut that question up, ;!r. Ford.

9 MR. FORD. 1 will withdraw that question.

10 . Q You learned he represented the International Association

11 of Structural Br idge and Iron Workers when a lot of in-

12 criminating evidence was seized at the offices of the Inter

13 national Association of Structural Bridge & Iron Workersi'

14 MR· ROGERS· 1 object to thatas not cross-examination, calli g

3

4'

5

6

12p7

21 THE COURT • 'Read it •

22 (Last question read. )

23 MR. ROGERS. It has not even an element of time about it.

241m. FORD. 1 will withdraw the question in that form.

25 Q Up to the time you had that conference at Washingtn,

261 did you make any effortto learn upon what evidence the

I
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offices and in the basement under the offices of the Inter-

tural Bridge & Iron Workers, either through the newspapers

Now, 1 will explain the ~!'E·u;r."

A 1 learned that they had dynamitxed--that the

A No, 1 do not recall that 1 recall that they found any

in the offices, but in the basement under •

Q In the basement under? A Yes, sir.

Q You also learned that the place where it was found

basement \vas alleged to have been or claimed to have

the building and some clocks from somewhere, but 1 was

national Association of Structural Bridge & Iron Workers?

Q Yes.

for, them. w_ .. ~

Q Well, you learned, then, th&t the prosecution clai""~
to have found-- A 1 did . -.J
Q --these various articles which 1 have enumerated at the

Burns people had dynamited the safe and broken into the

offices and kidnapped J J McNamara and that they pretended

and said that they had taken dynamite from the basement of

informed that they wer e not either the dynamite or the

clocks; that the organizaiion was not in any way

or elsewhere? A No.

prosecution relied against the McNamaras? A Very little

effort.

Q You did learn, however, that the authorities at Indiana-,

polis had seized some clocks and bombs, dynamite, nitro

glycerine,fuses, electric caps to explode the dynamite With,

at the offices of the International Association of Struc-

1

2

3

4'

5

6

7

8

9

10

11

12

13,

14

15

16

17

18

19

20

21

22

23

24

25

261

I
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1 vault used exclusively by J J McNamara, that is, the claim

2 was made it was used exclusively? A 1 don't know about the
3 "exclusively"; 1 know it was claimed it was his vault.
4' Q You also learned at that time that· the prosecution claime ,

through Burns and others, including the Indianapolis authori

ties, to have seiz~d some dynamite and nitro glycerine in a

barn just south of Indianapolis, which barn was owned by one

Jones, a melT,ber of the Bridge Men's Union, and which barn wa

rented by J J McNamara, or at least alleged to have been

rented by J J McNamara.

MR • ROGERS. 1 object to that as not cross-examination.

We have no objection to their going, in a reasonable way

5

6

7

8

9

10

11

12

13 into whatever they think is material. M~ narrow has nothin

14 to conceal, but, nevertheless, we are not gOing, if your
I

15 I Honor pleases, without my objection, to go clear through

16 that McNamara business, because if We do 1 will start in at

17 San Francisco and come on down. Good Grac ious t we took

18

19

20

21

22

23

24

three months to put in the evidence before the county grand

jury upon which the McNamaras were indicted, 1 know, because

1 was there myself--it took three months to do it. Now, Mr.

Ford is go ing to pick out some of his glor ificat ion,

poss ibly some things he did, Mr. Burns did and so forth and

so on, and 1 do not see that has got anything to do with

what happened down at Third and Los Angeles Street, myself,

25 I and 1 think it is not cross-examinatio.n and Section ·1323
I

26 I not permit it.
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1 MR 0 FREDERICKS. If counsel only knew how little the prose-
2 cution car es for glorification in matters of this kind, he

3 would not worry--

4' MR • ROGERS. 1 am not worrying at all.

examination.

of the strength of the case and discussed that later on

MR • ROGERS 0 Absolute 1y not at all.

and places where he learned certain things, strictly cross-

Yes, 1 think 80. Objection overruled.

He bas testified, your Honor, that he learned

THE COURT.

at San Diego with Mr. Steffens. Now, I am going into the time

MR. FORD.

MR. FREDERICKS· The point is, to go into this matter only

to show what the witness knew at the time, what his knowledg

was at the time.

MR 0 FORD. And there are otber objects also, for asking, but

sufficient to admit it.

5

6

7

8

9

10

11

12

13

14

15

16

17 MR. ROGERS 0 Exception 0

18 A 1 wi 11 answer that, . no, and then explain it.

19 MR. FORD. Explain ito A Because it could not be correct

recall it--

through the newspapers, and perhaps by word of mouth, tbat

Burns claimed, and perhaps you who were there then, as 1

1 had not learned that the authorities20

21

22

23

24

With a no answer.

at Indianapolis had anything to do with it. 1 had le ar ned

25 MR. FORDO In Indianapolis, but not at the barn.

261 A In Indianapolis, that there was some dynamite found in

I barn of a man named Jones, but 1 have never hele!f/lab.J.f'rdmVlM.lfilytY
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source that he was a member of the structural iron workers,

4' answers it.

I did hear they claimed that the

I
1./

barn had been rented by J J McNamara, 1 guess that about

and I think he was not.

1

2

3

5

6

7

Q You also learned at that time, through the nwwspaper~,or

other sources, that Burns claimed to have found some dynamit

in the barn of Ortie McManigalts father at Tiffin, Ohio?

8 I A 1 do not--

9 Q --and that that dynamite had been stolen or clail1,ed to

10

11

have been stolen from the quarry of Nat Br and? near Bloom

Ville, Ohio, and that it was stolen by Ortie McManigal and
12 ' J B McManigal--

13

14

15

16

17

18

MR. ROGERS. We object to that as not cross-examination,

incompetent, irrelevant and imrraterial.

THE COURT· Objection overruled.

MR. ROGERS. Exception.

A 1 do not recall learn ing any such thing at that time.

Q You do not recall learning anything about the Tiffin,

19 Ohio barn? A 1 do not. It is possible 1 read some such

20 thing as coming from Burns in the newspapers, but 1 do not

21 recall it. 1 do the other.

22 Q ~Jow, do you not at this time recall, :,1r. narrow, that when
I

23 I these searches were made on the vault ~ of the barn,of the

24 Jones barn, I wi 11 call it br iefly, that Bear chwarr ants haa.

been issued by the police court of Indianapolis prior to t

searches being made?



1

2

3

MR. ROGERS. 1 object to that as not cross-examination.

MR. FORD. He has testified he did not know the authorities

had anything to do with it.
4'

THE COtmT. Objection overruled.
5

6

7

8

9

10

11

12

13

MR • ROGERS. Exception.

A You a aid the vault and the barn?

Q Yes. A Do 1 recall that search warrants --

Q Do you recall of having leaxned that searchwarrants

were issued? A Oh--

MR. ROGERS. The a arne obj ection •

THE COURT. Objection overruled.

ME • ROGERS. Exception.

A You mean, heard?

Q You learned that, or did you learn from Mr. Rappaport

when he refused to allow the police force of Indianapolis

and the Burns detectives to enter the vault inthe basement

1 do not rememberj

1 might have.

I don't j

A

A

1 might have, but 1 am not certain 1 did.

1 don't know.

A

A

Then you might have heard that the authorities did have

Yes.

You mean whether i,l:. Rappaport told me tha t?

You dop,t remember?

Yes.

something to do With it?

until they did produce a searchwarrant for that vault.

MR. ROGERS. We object to that as notcross-examination.

THE COURT. Object ion overruled.

Exception.23 MR • ROGERS.

241 A

251
I Q
I

26 I Q
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14 I Q
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15 i Q
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came.

may have.

Q yOU s tat ed, ::'r. Darr ow, th at the safe in the office vias

Q He may have told you, you lIay have learned it through

1 was not

Before 1A

1 saIT him once at my house, at least,

A Or 1 may never have ~a:rned it.

A

1 do not suppose it is of any real importance,

A 1 did.

A They showed me the drill holes and as 1 recall it

At what place?

Yes.

it?

the night before he left for California,. that was before 1

came?

dynami ted.

in blowing it opeh, that you ever heard dynamite \'las used?

A !es, after the drill holes were made.

Q Did you see :ilr. Rappaport again before coming to Califor-

but, as a matter of fact, don't you know th~t a locksmith

was obtained and that he drilled it instead of dynamiting

nia after that conference at Washingtoh?

Q

s aid that dynami te was put in to bl ow it open.

there at ei ther time.

Q you do not mean to tell this jury any dynamite was used

s 01[e other sour ce?

Q

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21 Q, He Je ft before you did • At that time you knew he w~
~

22 Corni.ng to Californa to represent the McNamaras? A 1 did.

23 Q How long did you stay in San Francisco when you came the

24 first time? A 1 think about 2 days.

25 Q About two days. The first person whom you went to see

26 in Sa n Francisco was 0 A Tveitmoe, wasn't it? A



1 Q Was Tveitmoe present at that conference in Washington?
2 A 1 bel ieve he was, Mr. Ford.
3

Q Watt that conference in waiiington the firs tt time you had
4 met ;~lr. 'l'vei tmoein connection with this case? A 1 think
5 he was present at that conference and 1 think he stopped
6 at my house going through, called at my house.

7 Q To Chicago? A Yes.

8 Q Then you had seen him tWice in connection with this case,
9 a meeting in San Francisco? A That is my remembrance.

10 Q Were trere any other persons from San Francisco present

11 at that conference in WElshington? A 1 think not.

12 Q Was Mr. Clancy of San Francisco there? A No.

13 Q illl. Clancy is the E'Bgene A. Clancy, the Pacific Coast

14 member of the International Association of Structural

15 Er idge & Iron Workers? A yes.

16 Q You had met him in Indianapolis? A Yes.

17 Q What other persons did you see in San Francisco after

18 your arrival, in connection with the case, besides Mr.

19 Tvei tmoe? A You mean the first day?

20 Q Yes. A Mostly newspaper artists.

21 Q 1 beg your par don. A !tbs tly newspaper art is ts, 1 do not

22 recall anybody els e.

23 Q j1r. Tvei tmoe was the only· ot:r.er man directly interested

24 that you me-t'? A 1 would not say tha~, I do not recall meet

25 ing anybody else.

26 Q Did you meet IJr. Clancy at that time? A t think not.
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1 Q ~ou have confined it to the first day. You were there

2 two days? A 1 said 1 think two days; 1 might have been th, re

3 but one day. 1 wa.s getting away as quick as 1 could con-

4 veniently.

5 Q l,et us cover the whole period. Did you meet any person

6 other than Mr. ~vei tmoe in San Francisco during any of this

7 time you were on that Visit?

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26



6103

Q Did you a ccompany him to 1'kl.shington? A I did not.

Q At the time he called on you at your house, did you

have any conference with him conce:f'ning the facts in this

Q He came to your house on the way to Washington?

A That is my remembranc e, he went to vs.shington to a t-

tend the meeting of the executive board of the American

Federation of Labor and stopped in Chicago, and called on

Washington.

years ago and the time he came to my house on the 7lay to

Q He vas not your client? A No.

case? A I talked with him about t he case.

A You mean any person in reference to this case?

Q Yes. A You f£dd any person, any other. I <b not re-
I

call that I did, I might have.

Q Did you meet yr .Tohannlsen at that time? A I think

not.

Q You had been acquainted with lA:r Tvei tmoe for several

years, is that correct? A I met him first about three

yers ago.

Q Hovrfrequently had you seen him, between that --

A I never had seen him between the time I met him th ree

me at my house.

Q What conversation did you have wit h him at ttat time?

M'RAPJEL: We objoot to that as not beingcross-~ination"

he being t he defendant, he cannot be cross- elCamined ex

e ept upon anything that he testified to in chi af; the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 conversation betw'een this vli.tness and Mr Tveitmoe at the

2

3

4

5

6

7

8

9

10
;

time and place mEntioned in t he question not having been

gone into and not being pertinent to this case) we object

to it on the ground it is not cross-examination. Now)

the rule of cross-examination is different '!lhen it is a de-

fendant, your Honor.

THE COURI': yes, I know' the rul e.

MR FOBD:There is no difference, EliCcept it is stficter,

your Honor, th e rule is mo re strictly enforcedi that is

all.

claim by him or by any oth er person t here was any dyna-

was no rart or parcel and has no connection '.v..l'1atever

with any dynamite used at the Times Buildingi there is no

mite in the East brought here, on the contrary, it is

testified to and produced that the dynamite was

MR APPEL: It is different, the word "different tf is used

in the decisions.

THE COURT: Itseems to me youare getting pretty far afield)

ur Font.

MR FORD: I am getting to the knowledge of the case, the

mind of the defendant, who told Mr Steffens at San Diego

on Sunday, t he 19th day of November) 1911, that the case

was hopeless.

1m ROGERS: That bring sit up, your Honor. Coun sel has

asked about dynamite in the Fas t ~ Coun sel kIlo vs 1:8 rfec t

lyv.ell t rat the dynami te spoken of as being in the East t

25

26

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1 De ar San Francisco. Now, if we are g oiQg to go into the

2 evi denc e of t he UCl~amara case, we will never get throug h,

3 because this will immediately bring out a redirect examina

4 tion concerning other matters, I certainly will go into,

5 if I am permit ted, I wi]'l certainly go into the mat ter, fr&m.

6 its commencement down to the last end of it.

7 M'R FREDERICKS: . That is your privil ~ e.

8 J!R ROGERS: Itcfertainly is my privilege, and it is done

9 for no good. cross-EtlCamination, and it is absolutely not

10 cross-exa.mil1a~iOn, and I move to strike it out.

11 MR FREDERICKS: May it please the cou rl, there are a

12 great many things in connection with the case of the People

13 versus McNamara with whic h Mr ROgers is not familiar.

14 l.fR ROCffiRS: I guess youare right.

15 l.fR FREDERICKS: And one.--or t hOsGf ea·tttres-..\-.a..8 the fae t
7

16 that this dynamite ylcis found. in Indianapolis and thtt was

dynami te that

/ ....•

p3.rt of th~ ca,.se/of the Peopl e
J/

the court~·, of Los Angeles, and
/~~~..

a part of our case here,

that dynamite sndall tha:t---'stuff that was found there
. . ~- .

\vas absolut~~ of this case; it iS~O~ conte~ded

that t~ynamJ.te was u~ed to 'blovlUP theiTJ.mes BuJ.ldir!g,

becaus.s 1.f it had been, 1. t y l1Jrl:l-n-ot have been in Indian

ap61is, and t hg,L:!-s self-evident •
. . /

MR roGERS: No part

18 versus MCNamara, here in

17

25 l{RFREDERICKS: It is not conte

26 Wlasused to blow J;P"'.tne~Building came

/

19

20

21

22

23

24
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in whose

go into that

that evi dente'e

to get it

vJhat the facts were in

doubt of tInt.

ing good reasons for it or not,

4 case against J. B. McNamara and J. J.

5 offices they were found, and I do not

6 and aargue it; both si des

8 fense to keep it there and the

7 back t here; both the defense and th e rosecution, the de-

1 lis, that is not a.part of it, but in that dynamite and all
~ ---"'-_.-"'.""'.4"'''_'''-"--,,......

2 those bombs and <::~fhose clocks that hSNe"'b\een talked

3 a bout here, in Indianapolis» vlere certainly a r't of the

9 here, t here cannot be arv s eri

10 MR APPEL: It makes no diff

11 connection with the dymam" the McNamara case,

12 the only qu estion invol here is this, ri'.,;htly or wrongly)

13 ,justifiably or not,

14 the only thing he evidenc e of Mr Darrow is, what vas

15 his condition of m He .says that he stated and that he

16 thought the nsofar as the Mcnamara boys was concerned

As to vbat the facts were actually in

ess, that is, t here was no hope of being

lTow,

resp~t to t e UCNa.maras complicity in that matter is per

fectly imma erial, the People have no right to ~ome in

here and s ow there were doubts as to vm ether or not the

17 that it was

18 able to acquit them, or save them frem a verdict of guilty.

19

20

21

22

24

23 case was opeless or not, we cannot go into tInt; we would
/

then be pnti tled to go and show your Honor all the evi dence
i

25 , against/tre l[CNa~rasJ to show to this jury and to any
I - .

reasonable man tmt with tlRt amount ofevidence against26
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ween th e wi t-

4 exe..mination, your Honor, to go and

5 facts. 0 r to show isolated co~versations

6 ness and s aneone el se.

2 the facts against them, \".Quld be in t he same c ond' ion of

3 mind that the ...vi tn ass himself was,

7 And I Fay t1:a t a defendant cannot be 11 ed upon to t estif.y

8 to any link in the aridenc e that VI' suppo rt th e Peopl e t s

the people come here and 'ow a state of:tacts. and we take

those state of facts. 7. we meet those facts; thEy' cannot

cross-examine him con erning conversations he had with

9 own case whic h they

10 di rec t examination.

11

12

13

ntroduced inaridence in

only meeti~ this case here;

14 me or anyone else. rom t he time he became employed in

we \VQuld have that right to show

concerning dynamite may have been a

ot c ross- ex:amination, and even if it

thecase. itwonld not be cross-examina

Honor. We would be enti tl ed to bring

some conspiracy between several individuals con

some ot:rer matters in some other state. but

to do with thecandition of mind of

witness? If he said that he gave up all hopes of being

to s ave tho se men. and '!nether that opiIDion was based

his knowledge of the facts, upon a true knowledge 0

the facts. or upon an erroneous belief of the facts. or

16 were mat erial

17 t ion, then. y:

18 that mass

19 tmt

26

25

20 part

21

22

23

24

15 the case. It



denies them ttat right. He has a

th e wi tness to ask him conc erning wery

believe that the case was hope

as the :facts are cone erned, but he cannot

fRy to ,m, "What conversation did you lave \\1th a street

conversation --

SiuB
an errOne~QllS deduction or inference tronLt.Ae_t~cts, does

not ent i tl e th en to g a into canversation s with T~Zck

end Harry, to vJhich this witness has not testifi ed on di-
/ .

rect examination. We cannot try that case all/C;ver here.
/
"llR FORD: We are entitled to know upon W//he relied.

MR APPEL: yes, but you are asking him now, ~'Jhat was that
//

/
MR FREDERICKS: I tho~ht counsel",as through--

IrR APPEL: I am answering Mr FO~s statement. He CaIl!.

ask him, "Upon '!nat do you 1:a~ that opinion"; that is

true, because of the .ci-rc~tances upon "hic h he based

them; he can ask him, 1I~ you not also base your opin

ion upon the circums~~ces?lI He can call attention to

some direct circumf)~nce, that \'\Ould be proper cross-

car duc tor in Chicago, "mat conversation did you have

with any man on the train, to which this witness has not

20

21

15 examination.

16 right

17 thing that

18

19

1

2

3

4

5

6

7

8

9

10

11

12

13

14

is being tried for on e fact, and that fact is '.

22 alerted, and if this aridence is to serve some other PUl\

23 p.oses or some other case, your Honor, your F..ought ought to

24 fet a stric t role of cross- ~ ion. l:ecllJlse'no such

25/ knO\71 e no such thing as this ought to b e

26



to

that

, any mat-

com erning any other :fact _It

vall withdraw the question.

point -- there has been sometime

qu est ion wit lllrawn or not?

which he has adverted, they have a rOght tocross-ex:amine

him. Nobody denies them tm trig} , your Honor, but

the question is, "What COIlV' ers (ions did you have wi th

5

6

7

3 transaction so interlaced wi th th e facts

4 transaction to which this

"--1 0ccur r ed on~tF."'hnP.e:2'-l8~tF.1h:;-;aal'tmyr-ro"rlf~}\I4:+&:U'lJ'.Emb-eI:,

2 'tel' in c onnec tion with 'J'm t

12 wast ed on it --

26 in the mind of th e wi tn ess it \a6 not hopeless months

8 Tveitmoe

9 and t hat has no thing to

10 MR FORD: To mve time,

11 lfR FREDERICKS:

13 THE COURI': Is

14 MR FREDERICKS:

15 MR FORD: No.
I

161m :HREDERICKS: The s tate iilf' min d of this defendant was
I

17 gone into .four Honor. at great 1 mgth; the defEnse opened

18 the door :/an d thEy asked t his witness wla this state 0 f

19 mind ,\aSl; ',;'hether he was going to have t hase men pI ead
I

20 gui Ity ,/ and vrh en he was going to· have these men plead
~

f
21 guilt~', and why h moas going to have these men plead guilty,

1; .

22 especially ·why. The answer was because the case was hope-
i

23 less. Now, I'Ve are not bound by that answer, VA3 must c r06S-r
24 e~mine now, and see vrhether in the mind of the witness

25 ({he case-was bop~JeS8~hopelews, see whether



to pass upon all

based it on.

If your Hono r pI ERS es , if t hey are going to

~_----_••_------_--~~__r·'~ Gi 10

before. Now t ViS are not bOlmd by his an SNer t .- ,;.. thatAe

case "as hopeless, or he concluded the case vas h~ess·.

The purpose of the cross-examination is n:~..zto find out

upon VI,1al. t he based such an idea, for we CZ::, look into

his mimi and see wh ether he thoug ht it \"as hopeless t ~

9

6 must find the physical things he did,

7 MR no GERS: Are we going to ask thi

8 ~ the evidenc e in the McNamara cas .

1

2

3

4

5

23

MRFREDERICKS: No, no. L
llR RO GERS : One moment.

llR FREDERICKS: No, it i on what this witness thought,

and wat he kn ~ abott.~ as to vh ether it was really

there or not t is not he qu estion •.
MR GEISLER: ~ fisJ n,g expedition.

MR FREDERICKS: f.· t vIe are not fishing for anybody. We

are trying our/wn case, and we do not care about any

body elsets case.

TP..E COUR[' ~ lou have opened up a very large field and
I

the question of materiality is a very important one in my

mind. !
r

:MR ROGERS:
/

produc.e the evidence here, I can say 2Safely that the
/

trans~riPt of thearidence taken before the grand jury
I

is JCIuite as large as that row of books your Honor has
/

l

b/fore him, and then there is a lot ofe.ridencewhichdid

26 <-thot eo ~or_~_~.rand-j-u~nd-~-to re-
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vas

tell

e min d 0 f thi s wi t-Certainly not. It

-----------
habilitate all the evidence in

whether ]Ir Darrow's jUdgment wheth er

4 Is the jury?

3 correct, who is going to decide t1at?

1

2

5 ness, and can your Honor assume from the skeleton

6 presented theMcNamara case, or

7 c an th e jury say di d not 10ok hopel ess?

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Why t a man has a 0 presume that. A man will go to

one lawyer, \'\ho vdlYtell him, "You have a good case", and

he will go to anQ~er lDNyer, mo will my, "I <.b not think
/ . .

much 0 f you/,"se; I do not think it can be 'Won." Do es

the presen)1!l-tion of all the facts concerning that case to a
/'

layman,,,lor to 12 laymen, or to your Honor's Educated mind'
/' '"

does/"that detennine what the state. of this witness' mind
,<' .

,/

mi.ght:_b=e~? ------------------"'-



each other, about

Now, can that

are not lawyers

talking entirely beside the

possibility amaxtk«xm

1 differed with him.

MR • FRE DEB leKS •

and effect of evidence.

XaBX of going in 0 any line of testimony here that is

going to take ~ such length of time as counsel has sug
I

gested. Now/lthat has been a familiar speech of counsel's
f

to scare UEt' out here because we are getting tired here and
,-'

;'

the sUmmertime is going along, and there isn't the slightest

po lIt, and ther e

possibility of that kind, but it is not right that we

say in this case that certain evidence in my

of no materiality; he has differed with me.

1 have occasional differences and 1 have n compelled--

I have not eavesdropped, but 1 have compelled to listen

to discussions between counsel side, in which

..-r.nr~~~=-:;=--::;-:-:~--'------"-"<'"
V~certalnly not. 1 may look at a piece of evidence ~ d

IIIr. Darrow and 1 fr equently have differed abou t the

and not qualif ied to pass on as Mr. Darrow who is a lawyer

--1 think, well, under thO~ conditions 1 think ,the case

cannot be won. Why, a j~y of lawyers could net do it •

1 have differed with thlsupremecourt and 1 still differ

With them, but they h the last word.

present this evidence to

t hey differed most energetically wi

the wiedorn and, effect of

eh~__""",,"--=und this wi tness 's

~nd so." We have~g~~~~~~~~go back over the

Ale 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18
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26
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~: . (Jury Mmonis'lell:. Re~M.)

------
21

22

23

24

-
1 by which he got those thoughts and' s-ay; 1l\V"h8. t did'y~ do

2 there and what did you do here and wha t did you doker e;\
3 / '

and when did you get this thought -- how long hav,tf you had it? I

4 Now, that is cross-examination. onthe other~de the matter
5 /
6 was gone into here with Steffens who tal}.ea along for a day

or so and otherwise, about what this ~rthess thought--or
7 . /

about what the defendant thought, ~d all that sort of thing.
8 //

Now, let's see what he did th~nk.

9 THE COURT 1 will rule o~'fie fiR tter at 2 0' clock. 1 will

10 hear from you further at 2 if you desire to be heard.
11 /

MR. APPEL. 18 it neo'ssary to present some authorities,

12 your Honor? /'
13 THE COURT· 1 jhink the statute itself is practically all the
U .. / Iauthorities/there is. The statute is very plain and simp e
1 /
5 in this p,articular, as far as that is concerned; the

7
16 q~estih whether or not this line of argument is a question

17 of f ct, 1 don.t care for any authorities onit, no.

18

C

25

26




