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Wednesday, July 3lst, 1912. 10 o'clock A.M.
Defendant in cou_rt with counsel. J'ury/ca.lled; all pre-
sent. Case resumed.

THE COURT: You may proceed, gentlemamns.

CLARENCE S, DARROW on the stand for further
direct examination. |
¥R ROGHERS: Mr Darrow, I call your attention to the where
abouts of Mr mparrington, a witness here, during the month
of December. Will you be kind enough to relate where, ac-
cording to your personal obServation, he vas after the 2nd
of December, and from that on until such date he vas no
longer under your personal obsei‘vation? A He was around
the offices in the early part of December until about
the 18th, I should say, and then started home to Chidago.
He was overtaken by a subpoena from the United States
District @ourt at Albuquerwue to come back, r eaching Los
Angeles about the 22nd or 23rd and came to my housé, and
ate and slept there, and stayed there until we moved away,
a.nd he couldntt stay any longery About the 1lst of January

or the last day of December.

Q@ That is to. say, he ate at your table and slept in your

bed; was your guest from the 18th day of December on until
approximately the end of the year? A No, he left here
about the 18th.

Q From his return after? A From his return, yes.
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MR ROGERS: OCounsel has intimated that we might possibly
stipulate to certain facts. We can prove them .xea.dily
enough; take a few moments to do so.
MR FREDERICKS: As to when the United States grand jury
vas in session, is that it?
MR ROGERS: ©State or United States grand jury?
THE WITNESS: ‘United Statese.
MR FREDERICKS: As to when the United States grand jury
ves in session?
MR ROGERS: Yesl.
MR FREDERICKS: We found out they were in December n
three days, of course, they were in session a great many
other da.ys; and may have been insession sol'/idly up to that
time and ;so\lidl'y.- after that time. The three days is
what you want?
MR ROBFRS: I think it is the 27th, 28th and 29th.
THE WITNESS: And the 30th.
MR FREDERICKS: Isent one of the men dovwn and he came back
and told me it is.
YR ROGERS: May be considered so, and whatever objec-
tions you have to its relevancy --
MR FREDERICKS: If we find it really becomes important,
we may war_lt to verify it.
THE COURI': Subject to correction it is stipulated that
those three or four days -- ,
MR FREDERICKS: They were in s ession about that time.
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THE COURT: That is the 27th, 2Bth, 29th and 30th of Decem~
ver, 19112 | |
MR ROGERS: vYes sir.
THE COURT: All right.
MR ROGERS: Mr parrow, I will call your attention to a matte.
I overlooked. v |
A  Excuse me, if I suggest: you better finish that Har
rington matter.
Q ves, go al‘ia‘d and finish that matter,
MR FREDBR;CKS: The parrington matter, you meant?
MR ROGERS: Wmt he has been testifying about,
A He came to my house and from day to day went to Mr
Lawler in the Féderal grand jury, that is he said he did,
I mean. Told me that he had talked with Mr Lawl-er repeated-
ly, practically every day he was living at my house; that
he had told Mr La wler tmat he kmew nothing whatever that
would in any way reflect on me or connect me with anything
i rregular or unlawful, and he sa.ié. if anything should hap-
pen by way of indictment to me, he would come back and help
prepare the case and do anythir;g he possibly could do to
assist me,lwhile he was Vliving at my house he made those
statementss He also said that if I had had any regard for
myself I would have let this case run on for two years,
Q@ This case -- you mean -- A The McNamara.case, S0

we could all have made plenty of money out of it, and that

I never conld learn to look out for myself in any such
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‘

matter, as he had known for years. He spoke also, if I
might be permitted to refer to another matter tint should--
Q@ Yese A In his testimony about hav;ng some arrange-
ment with me as to compensation out here. pe nerer had

any arrangement or any understanding.

‘MR FORD: Well, pardon me, ¥r Darrow, are you referring to

| & conversation had at your house? A No. I did suggest

that to‘you. No, that was another matter,

MR ROGERS: With respect to comp ensé.tion you herd ¥r
Barrington's testimony timt he should have or he thought
he shoull have the samf fees tmt was paid to other lawyers
in the case? A 'fes‘. |

Q And that that was, I understand it, I don:t think he
testified exactly to it, but tmt he thought tmt vwas the
egreement, or sémething of tmmt kind, Now, state what the
ficts are about the agreement of the compensation of Mr
Harrington in your ovm vay.

MR FORD: I don't want to make any objection but I dontt
recall just what date that Harringtm testified to that,
if counsel rememberse A | I don‘.vt remember,

MR FORD:  Very well; go aheads A My remembrance, if you
allow me, he said something was said about tmt before we

left Chicago.
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~MR. FORD. You are testifying now, then, whether or not

such things existed in Chicago?

A Or anywhere.

Mr . FRELERICKS. The witness is going to testify what the

agreement was with Parrington, as 1 understand it.

A Yes, sir. 1 made no agreement with him whztever as to
8

the amount of compensation, and said nothing/to his being

treated the same as any lawyer. He was not employed ase

s, |

a lawyer but as an evidence gatherer. Wbeﬁ we got through
with the cases he told me he thought he ought to have 23500
in addition to what he had already received, and i gave it
to him. A few days after he said he thought he oughtto
have a thcousand dollars for his expenses going back east, an

1 didn't give himthat. He had $5500 and expenses, alto-_ |

e
e

gether .

Q@ 1 am being a little desultory about this, taking up
sonme few mattérs 1l possibly did not call yéur attention to,
and 1 now call yourattention to a statement of Behm, 1
cannot exactly quote it, but if necessary l.will find it
in the record--that you told him to keep after him, were
very angry or nervoﬁs_or excited about this in ycur office,
and jumped around and ran around and told him tb keep at

it until he got him to change his testimony; 1 think it
referred to the fact, in that comnnecticn, he had taken

McManigal's child by the jail where McManigal could see it

and takern the child for McManigal to see. Will you be kirg
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enough tprelate whether you eversaid anything of that kind?
MR . FORD: So as not to have a lack of foundation, 1 sup-
pose counsel is referring now to the Los Angeles office,

in about the first of July, when Behm had come to Les |
Angeles?

MR . ROGERS. Yes.

MR . FORD. Very well.

A Nothing of the sort was ever said by me.

Q@ Well, at the time he spoke about--that you said you
wanted to get McManigal to change his testimony, do you
know thzt McManigal had ever testified anywhere, as far

as ycur observation?

¥R « FREDFR1CES. That was gorne into yesterday.

THE COURT. 1 think that was gone into yesterday, Mr. Rogers.
VR . ROGERS . Yes, sir. |

Q Did this ever happen: Fe told you that he did not have
very good success, he said, "The Foy is stubborn, he ain't

A

v
going to come across", and that you got up and walked back-

L

wards and forwards onthe floor as if you were very uneasy,

i/

you jumped up and "Fe says, God", you says, "Truth or mno-

truth you have got to get him XP gome acrqes." Did you
l rever did.

ever say anything like thatn{jl could not if 1 tried.

Q pid you use that kind of an expression? A 1 did not

say any such thing.

Q VNow, in his testimony he said something about a cry

given out to him, that is, Behm, to bring the boy over--
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1 take it that the cry came and is intended to mean it
came from the jail, or sonethingklike that, fronﬁ McManigal.
Did you ask him then when he spoke of that mattef, if he
ever did speak of it, did you everdsk him if he had taken
the boy over, and did he say, "No, 1 didn't take him over,

1 didn't pay any attention to the holléring,“ and did you
say, "That is right, God Damn it, tease him and then he

will come acroses," did you say anything of that kind?

A DNo, 1 did not.

Q Did you use that kind of languapge, are trose things in
your vocabulary?

¥R . FORD. We objéct to thaﬁ .

MR. ROGERS. 1t does not sound like a man like Mr. Darrow.
MR+ FORD, 1t is objected to as incompetent, the witness
cannot testify to what his custom was.

THE COURT. Objection sustained.

Q Well, did this kind of a thing ever happen:  Then he
said that you said, "George; when you go back tonight or

the next time, spring this on him, you tell kim that if he
ever gets cut of here on this case they will indict him
back in Chicagoc on a murder trial, spring that on him and
see if he will come across then"? A 1 did not.

Q@ Now, M Rarrow, 1 am not disposed to take the time to go
over each one of these little statements from time to time
testified to, 1 think it would take a coupie of hours to

recite them and repeat them to you; you have heard them,
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statements of éehm and statements of Harrington, and
statements of Franklin; if you wish 1 will do that, but
1 will ask you if at any time or at any place, to warring-
ton you ever said anything about bribing jurors or paying
money for that purpose or having money for that purpose in
your hand or getting money for that purpcse anywhere, or
anything like that, or that you were afraid if the truth
were told that they would involve you, or anything of that
sort or character at any time or place? A 1 never did.

@ Did you say to Franklin anything whatsoever about bribing
jurors, buying Yjurors, approaching them or for a financial

ratter or anything of that kind? A 1 never did.
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Q Are there any conversations here that come to your mind
now that you recall, without my going over them and taking
the time to repeat every word or line and have you deny it
categorically -~ I wish you would make a general statement
about those matters, if you can, if not, I think I will

go aver it., A I think it has been all cwered, Mr Rog-
ers. T}'lere is one suggestion I would like to make to you.
Q Yes, A Can I make it from here?

MR FREDERICKS: Yes, ask your own question.

THE WITNESS: I will try and keep within therecord.

MR ROGERS: I will call your attention to one matter about
Mr Cooney. Did Cooney erer tell you that Franklin had
said, as soon as Bain was on the jury, there would never

be a conviction, and you told Cooney to tell Franklin to
keep his mouth shut. Did anything of that kind occur?

A That was not theeridence, nr Rogers. |

Q You remembér the incident? A I remember it. I guess
I ca.n'state the evidence, if youare willing.

Q I will put it to you then: Did he ever tell you that \
Franklin hed been talking too much, timt he had said that |
they ne\{er would convict J.B. while Bain vas on the juxy?//
¥R FORD: Reading from what page?

MR ROGERS: Reading from page 1469, and then on page 1471l--

that you simply said, "Thank you", or "all right", or some-

thing of tmt kind? Now, have you any recollection of

any such matter being brought to yburattentidn, Mr Darrow
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if so, state what it wase A I have no positive recollec-
tion as to COoney, but matters of t mt sort occﬁredhany
times during the trial of getting that jury, that someone
would refer to different members on the jury, as always
happens in every case, and say, "This man, we think is all
right; there won't be a verdict as long as he is there",
and I did in that case, many times, instnict everyone con-
nected with me never to say a word about any juror for

fear the other side would get a pointer and get rid of him
if he was favorable, and there is no doubt they instruct-
ed on their side, as every lawyer does, and I might have
had tmt conversation, although I do not recall it..

Q@ As a matter of fact; it is the universal practice among
lawyers to instruct all persons to make no reference what-
ever to members of the jury or their probable attitude,
and that happened in that case, is that not t rue?

MR FORD: We object to tmt as argumentative and incom-
petent. ‘ |
MR ROGERS: No harm in answering its

MR FORD: There is harm in asking argumentative questions,
and the law does not permit it.

THE COURT':" 1t is argumentative, but I think a harihkss
question, although argumentative. Objetion overruled.
MR FORD: ovj ec}:ion vhat? _
THE COUE': Objdction overruled, because it is harmless.

MR ROGERS: You may answer?
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- A That has always been my practice and that of every law-

yver I came in contact with. I know it is the practice of
the other side, in the McNamara case.

MR FORD: We move the last portion of the answer be stricken
out as incompetent, irrelevant and immaterial, and not
responsive to any question before the courtv.

THE COURT: It. is not responsive. You can strike it out

on that ground. The witness stated he would like to con-
fer wi‘th counsel outside the records He may do so if he
wishese

MR ROGERS: There was a matter youwere about to suggest-.
You can sta.te‘it from t here.

MR FREDERICKS: Or ask his own question. He is counsel.
No reason why he shouldn't ask himself a question.

MR ROGERS:" He may make a suggestion of any matter I over-
looked.

THE VITNESS: wuT Frédeericks; Ivas going to askA if it was
a customary matter to look up jurors to get information
concerning them before the calling of the jury into the box.
There might someoﬁe doubt whether that vas a proper pro-
ceeding. |

MR ROGERS: Well, did you ever hear of a lawsuit tried
before a jury where efforts were not made toascertain all
the facts available concerning talesmen who were about to

be put into the box? .,' A I never knew of a case

where ther e was any great public feeling or discussion
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where both sides didn't do it, if they had money enough.to
do it, and I know itvas dohe by the state and by.us in

th e McNamara case.

Q Every lawyer t it tries his case properly =--

MR FORD: I thinL the question has been fully answ ered.

MR ROGERS: Yes, Now, how many indictments did you un-
derstand there were against J.B.MCNamara on the 27th or 28h
of November, 1911? A I believe there were 19 indictments
for murder, Separate ones, and as manygainst his brother.
MR FORD: One ﬁore against his brother.
A Bave I gct t he number wrong?

ER FREDERICKS: You have got enough. I
MR ROGERS: Wéil, Mr Darrow, if you started out to pay
$50@0 per for jufors, oreven $500 for talesmen, that is,

before they were sworn in, in 19 cases, how long do you

think you would have lasted financially?
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MR. FORD. Just a moment, we object to that as argumerta-
tive, incorpetent, irrelevant and immaterial and a hypo-
thetical question.

THE COURT. Objection sustained, it is argumentative.

MR, FRELCERICKS. Especially in view of the fact the state
doesn't always try all of its casés.

THE COURT. Objection sustained. Let's not argue it.

MR. ROGERS. Q Do you think of anything else you would
like to bring up? A 1 don't.

Q 1f there is any matter of the converSQtlons that we
have not taken up, 1 say to your Fonor 1 can go through
the system of.. pack:ng out every one of these conversaticns
and having him deny them. 'g o
TEE COURT. The prosecution has made no objection to the
method you have pursued and the court seeé no ohjection.
MR. ROGERS. 1t is for expediting the matter, and 1 don't
want it to appear 1 overlooked some conversation purposely.
1f we happen to come to any we think of later--now you may
cross-examine.

JUROR DUNBAR. May 1 ask a question, your Honor?

THE COURT. You may.  |

JUROR DUNBAR. ire Harrington testified in reference to a
code that Was.used, that he copied in a dictionary, which

was used by k. Tveitmoe and lMir. Johannsen and also by him-

self, and he stated that you gave him a copy to copy in

this dictionary. 1 would like to ask ycu if you did so?

scanned by LALACLIBRARY |



W o0 9 & Ot A~ W N

ST I - T o S N T . T N S o G S S S S S Ot e S S S o S
S U1 Ol W N S O m AT S U WD =D

| MR+ ROGERS. Q You couldn't do it yourself? A 1 could--

6059

MR . ROGERS. May 1 modify that by asking him to explain
about all the codes you had, go into the code mafter?

MR. FREDERICKS. Take the Juror's question first. .

MR . ROGERS. 1 just simply wanted him to take the whole
matter < i s i
A Suppose 1 answer this my own way . We had two codes dur-.
ing the time. We had first a code made from a dictionary.

1l don't recall who rade that up. 1 think the evidence--1
thirk lr. parrington said it was gotten up in San Francisco,
tut 1 don't remember. 1 don't recall giving it to him, but
it is entirely possible that 1 did. 1 knew of it and advise
it. Both sides had a code. B
MR ROGERS.' Weli, every lawyer has a code if he can have
cne? A Every business man, everykody else, if he wants
to keep secrets. Then 1 feared this code was too easy, and
so 1 had another code made up, that 1 never could read

or never used but had it interpreted at different times.
We had two of them.

MR « ROGERS. Q Now, the second code, M. Rarrow, that was,
you say, you were never able to use thét yourself?

A i never used it. 1 don't mean 1 never used it. 1f 1 .

wantec to send a telegram 1 had it translated, and if one

came to me 1 had it translated.

d

1 could have learned it, no'doubt, but 1 was tco busy.

It wes a very difficult one.
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MR . ROGERS. ©Now, you say you don't remember, in answer to

Mr. Dubbar's question, you don't remenber whether‘gohannsen

gave ycu that code or yougave it to him? A ~che ques-

tion was whether Harringtone—whethefﬂiwggxgwﬁ code to

Parrington. 1 don't remember. 1t is very likely 1 did.
S

JUROR DUNBAR. He stated it was destroyed or lost.

A vyes, 1 think his testimony was that 1 gave him a code wit}

names of various individuals. The first code he got was

in San Francieco and that afterwards 1 gave him names to

paste in the book, and perhaps the whole code anyway.

It is entirely possible and probable that 1 might have done

so. Of course, 1 knew he had it and we all had one, that

had any occasion to use it. |

TFE COURT. Any other juror wish to ask a question?

MR + ROGERS. Mr. Darrow, speaking of using the codes--

rardon me. | T

JURCR GOLDING. Just tell me how many persons in the Unitedy

States were directly interested in'youi handling of the

McNamara case through their contributions to the defense

fund, through ther affiliated unions?

A Yes, approximately 3 million.

JUROR GOLDING. 1two million people? A That is, there

were more than that. The total membership of the American

Federation of lLabor is upwards of two million. When this

case started there was to be a call for 25 cents apiece

from the membership and 1 think about a quarter of them
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paid, Upwards of $200,000. Outside of the membership
of the unions there were large numbers of peoplé in all
w¥lksg of life and large numbers of organizations, like the
socialistic organization throughout the country who were
intérested, and who contributed something, and who were
interested in it, but there was at least two million that
JUROR GOLDING. Just one other subject, about Joe Scott.
He was supposed to be a prominent man here politically,
socially and commercially, and supposed to be onthe other
gide, as far as the labor situation was concerned in Los
Angeles. How did it come that he became affiliated with
you in tte defense of the McNamaras, and what stand did
he take onthe compromise of the case? A Why, Joe ‘
Scott was supposed to be and was an influential man in
Chicago-- |

¥R . ROGERS. No, Los Angeles.
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I think he visited J. J. McNamara in jail vefore he was ever
employed. Theywere members of the same oxggnization,

and he was employed like any other lawyer because of his
being a lawyler and his position in Los Angeles, like any
other lawyer. The first time this matter of sottlement
was mentioned to Mr Scott was on Thanksgiving Day, and
he}at once approved ite I told him at that time how long
it had been under discussion.

J'UROR GOLDING: He had not been mentioned before? A He
had note I told him how long it had been under discussion
and he at once approved of the proposition. It had not
been mentioned to Mr Barriman, either, which I ‘ought to
say, because for theseveralweeks preceding he had prac-
tically had nothing to do with the case, andvwas busy as a
candidate for Mayor, and of course, I knew and we all
knew , tmt this matter wouldseriously involve hisc am-
paign, and that he was not in posiiion to advise and ought
not to be asked to take any such responsibility.

YR ROGERS: You mean by that latter statement that vhile
you didhtt doubt Mr garriman's self-sacréfizing characdter
and his willingness, vpossibly, to sacafise his own inter-
ests, as every lawyer does to his clients, yet, you didn't

wish to put it up to him under those conditions at that

time while hevas in that campaign.

MR FORD: Objected to as irrelevant and immaterial.
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The only thing we.are interssted in are the facts, and
not the reason why. ‘

THE COURT: oObjection overruled. A It vas not only Mr
Harriman's personal interest, but of course, he had

a very large following here in Los Angeles, and a very

hot and bitter campaign, and we had very high hopes of
winning, and his own allegience were ‘givided between these
people who were his supporters and his clients, and we
thought we had no right to put it up to him. We discussed
tlmt with the men and the lawy ers.,

THE COURT: Any other juror want to ask a question"?

Is that all, MI‘ Golding?

JUROR GOLDING: fes sir, thank you.

THE COUX': All right. Take up thecross- examinatione.

MR ROGERS: ,:rust a moment. One thing suggested to me.
Suggested by Mr Golding's quewtion. I will ask you to
state from the people that were actually contributing money,
aside from these 2,000,000 men thaf you have spoken of,

is it or not a fact that there were many people interested
in the case from one standpoint or another, whether like
Mr Tveitmoe, because he was mentioned concerning it, peo-
ple whowere ‘vitally and materially and personally interest-
ed in the matter? A Frerybody in the United States took

sides on tmat case, and were interested, actively inter-

ested,

YR FREDERICKS: I think that is going too fare Of cours
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if one 4 the jurymen wanted t'o go that far, but Mr Gold-
ing didn’tvent to go that fare A I understand what you
mean nowe.

MR FREDERICKS: Calls for a conclusion of the witness and
is 1mmater1al. |

MR ROGDRS; Yes, that answer is noteﬁa_ctly respons:Lve.
THE CQURT: Yes, strike out the answer,

MR ROGERS: You understand what I mean? A Yes, I under-
stand what you mean. »

MR FREDERICKS: Ve maintain the question calls for a con-
clusion or opinion of t he vﬁ.tness, and is immaterial.

MR APPHL: Calls for a fact.

MR FREDERICKS: It is immaterlal covers that point.

MR APPEL: It isvery mate'r:.al.

THE COURT: rLetts have ite. Objection overruled.

A There were other indictments, threats of still more.
Many peoplewere seriously interested.

MR ROGERS: How many people? A I don't know.

Q Would it exceed a score? .

¥R FREDERICKS: That seems to be awfully speculative. Ve
obj ect to it on the ground it is immaterial.

MR ROGERS: I am handicapped; I cannot talk -- you cane.
A TNobody knew, MT Rogers, what efforts there might be
in any direction. I heard it claimed here that MT par-

riman was interes'ted, which I never believed.

Q At the time of the trialiefore November, is it or not

true that therewere investigations concerninguothis mabt=srary |




© O 0 O Ut k= W N =

S-S - T (T N T \C T - T . S U S S S g T 0 e S
A U K W N MR S © 0 a o Ut W N S

5065
ter, to your knowledge, made againét numerous people in
Varipus parts of the United States? A There were. '

Q You don;t know all of who they were';? A I do note.

Q Indictments were found here in the' federal grand
Jjury, to your knowledge, were they not?

MR FREDERICKS: There were no indictments found in the
federal grand jury, in regard to this case.

MR ROGERS: Not in»regard to this case, but inregard to
the Times matter.

MR FREDERICKS: Oh, no.

MR ROGERS: Gmoowing out of it.

THE COUR': Well, let the witness answer, vhichever the
fact may be. A Y©s, there were indictments found in the
federal -rand jury growing out of thiscase here, and in
Indianapolis, the two McNamaras were indicted here by

the federal grand Jury, after the¢r had received their sen-
tence; in connection with Mr Tveitmoe and others, for the
transportation of dynamite; Mr I.'ScMa;nig'a&, who has been their
main witness,vas taken bhack to Indianapolis before the
Fed»eralgrand jury to relate there the same matters he was
relating here, and there were 50 odd men indicted thex®,
54, I think. | |

M’R FREDERICKS: That was long after' this case? A Not
long, Mr Fredericks, kt began before this case was ended.

MR FRETERICKS: pT Ford is going to cross-examine. A Yoy

can both do it.
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THE COURT. gaﬁe you finished your direct exémination?
MR. ROGERS. 1 think so. There may be a question or two.
1f any juror desires to ask a question on any matter that
is not clear, 1 would like to tzke it up. There may be
something that occurs later.
MR. FORD. We would like the direct examination fo finish.
MR. ROGERS. I have said.eo. o
THE COURT. The récord shows that counsel has finished the

direct examination.

CROSS-EXAMINATION.
MR, FORD. @ 1 call your attention, ir Darrow, to the
testimohy cf i warrington with reference to ﬁhe codes, if
you recall it, and correct me if 1 am in error--that Mr.
Harrington testified that prior to his meeting'Johannsen'
and Tveitmoe in San Francisco in July, that you had given
him a slip of paper containing the names of various persons
with letters opposite the names and irdicating the peréons,
the letters constituting a code of the names of those persons),
more or less an inperfect code, and you had given him a
slip of paper containirg those, and when they afterwards
decided to use a dictiocnary that he copied thoge letters,
together with the names for which the letters stood, in the

‘back of this little dicticnary that has been introduced as

exhibit 33.  You recall that testimony and 1 state it co

rectly? A 1 recall the testimony, Mr. Ford.
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Q isnvt it a fact that the first code waes one which you
yourself made up and which consisted of letters designaiing
the names of various individuals? A 1 do not think so.
1 think the code was all made at the same time, but 1 may
be in error; we did use letters or figuresAdesignating
various individuals, and I think that was made in connec-
tion with'fhe dictionary, but 1 am not certain.
Q Didn't you have a code and use a code before July, the

latter part of July, 19117 A You mean the latter code, thi

W

dicticnary code?

Q@ No. Use a code in which you used letters to represent
the names of individuals so that the other side would not
fird out to what individuals your telegrams were referring?
A Very likely. 1 am not certain, but verj likely we did.
The code matter was discussed before 1 left Chicago.

Q With whom? A r. Rappaport, of Indianapolis.

Q 1will ask you-- A May ] add, so that the jury whkll
know who he is?

Q 1 will return to ¥r. Rappaport in a minute.

MH.‘ROGERS-' Go on and add what you wish.

MR . FORD. Q@ Go ahead and tell who lr. Rappaport is.

A He was the representative of the structural iron workers
in indianapolis, a lawyer.

Q Anything further ycu want to tell the jury about lir.

Rappaport? A Not now, no. He was here once in the McNamrara

case.
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Q@ 1 will ask you to lcok at the writing inthe back of that
dicticnary and look at the letters indicating the names

of persons there. A 1 see them.’

Q@ You have seen this dictionary, the writing in the back,

Mr. Rogers, before. Do you recollect whether or not those

letters correctly designate the mames of the individuals

there written? A 1 do not .

Q@ wave you any reason to believe they are incorrect?
A 1 have no reason to believe either way; the only reason
1 have to believe it incorrect is its source, in Harrington.
G Aside from its source, you think it is correct? A 1 do
not know, 1 have no remenbrance.

Q Have you really any doubts onthe matter, lr. Darrow?

A Well, there are no letters here except for the first thre
and 1 have not the slightest remembrance as to those.

Q Let me read the lettérs to you: A, Flora; second one

is Tweit, B-A.Q.-- A 1 did not observe that.

Q the third is, Joh an, G, initial A; the fourth is Brice,
D; the fifth is Darrow, E; the sixth is Parrington, F;
theISeventh ig Smithy, G; the next is Caplin, H; the next
is Castle, 1; the next is Clancy, J;~the next is Harriman,
K; the next is Nockles, Ed. L--were these initials the
initials you used at the beginning of your employment to |
ihdicate the names of those individuals? A Now, first,
the reason 1 didn't know the letters or recognize them is
because they are put on the end of the name as if it weas
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part of it.

Q 1 can readily understand that. A That is the reason

1 didn't recognize that. 1 have no remenbrance as to what
letters were used for different names; 1 do know letters

were used. |

Q@ on the first of Deoembe:, 1911, the day that the McNararas
plead guilty, J B and J J you sent a code telegram to i

Rappaport concerning that matter, did you not? A 1 did.
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- 6071
MR FORD: ‘You haye the copies;we gave you, a copy of tkmt.
MR ROGELS: The Bostal or Western Union ? "
MR FOB‘D: I think it is postal.
MR ROGERS: Go ahead, we will gind it.

Q I will let you look at my copy, Mr Darrow (handing

Q@ In vhich the word "D" occurs, and the word "O" occurs;
do yourecall cending such a telegram?
MR ROGERS: Well, now, tmt telegram, if your Honor
pleases, is in code; Mr Darrow says he doesn't know t hat
code, and never vas able to use it‘.
MR FOED: If the court please, this is cross- examination.
MR ROGERS: That is true enough. I do not object to the
telegram weing identified, but this, in this shape, it is
like 2 tel gramsent in a foreign language. The witness
says he doesn't understand, like a translation, it ought
to be shown him,. if they have & translation, it should te
shown him. I do not see how any mé,n can identify a code
telegram of tmt sort vhich he says he didn't prepare him-
self and could not prepare, didn't know how.
¥R FORD: I am not petending to translate, your Honor, aﬁy—
thing except those two letters, to vhich I have directed
his attention, and as to the question itself, it refers --

THE COUX': I think the question is competent for that

purpose, if it is limited to tmmt.
MR FORD: I am only offe ring it for the purpose of get-
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ting at those two letters, snd have onlysttracted the at-
tention of this witness to those two letterse. This wit=-
ness is perfectly competent to take care of himself and does
not need ass:\.stence of counsel on a matter of that sort.
MR ROGERS: I take an exception to that kind of statbment.
There is a direct statement in the Supreme Court Reports
of this state tlmt characterizes such a statement as mis-
conduct, a statement of that kind. I am not trying to
take care of the witness; I am merely callingasttention to
the fact if he sent such a telegram as that -- |
MR FORD: If the court please, this ‘is cross- examination,
and I am not bound by one single answer that this witness -
may give, -
THE COURT: Are youavare of t hefact that the court has in-
dicated a ruling in your favor, and counsel on the other -
side has asked to be heard on that matter?
MR FORZD: I beg your pardon, your Honor, Ivas notavare
of tmt. \ |
R APPEL: .he question came up this way; he showed it to
nim and he says, "Yousent a telegram to Mr Rappaport?”,
and he=ys, "Yes, I did", and then he comes there and assumes’
that is the telegram and asks him "You used these two 1let-
ters™ o and some other letter -- now, the witness has |

not sid, your Honor, he arer used them; he has not identified

that telegram as the telegram he sent; he does not say

tint is the telegram hesent. Now,we object to his being
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questioned concerning the telegram that he claims the
witness sent because he assumes that the witness has iden-
tified that telegram as the telegram he sent, and he assumes

that is the telegram; end no foundation has veen laid;

examine him concerning a paper until, of coilrse, som ¢ f ound-
ation has hbeen lzid., What is the use ofexamining a man
conc erning & newspaper here, your Honor, ¥ the witmiss
says, "I do not know viethe r that is the paper I prepared
or not?” It ought to be done in that way; it ought not

be assumed that that is the telegram unless t he witness
has stated tmt it is the telegram. Now, if it is in

the power of the witness to say that is the telegram or

a copy of it, ther candraw that information from him and
then they can say, "Now, if this is thet elegram yousent,
or a copy of it, it is in yourrecollection tkse are the
words you used, ‘tell us what this letter means?"”

THE COURT': ret me get this maliter vrigh’c. Is this a docu-
ment produced by thedefense?

MR APPEL: No, your Honor.

THE COURI': Is this a copy of the document produced Ly

the prosecution for the defense?

MR APPHL: I don;t know wiat he is showing him, but we have

a paper that purports to be timt telegram, I suppose so,

I donst know.
THE COURF: You have not yet answered my question. This
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document was presented here from the hands of the d efense,

now, is tmt one of the documents that --

MR APPEL‘: No,' we did not pesent it; we didn't examine him
about '_it.‘ ’ -

TEHE COUR': No. I do not make myself clear. I mean,

its physical produc tion in the court, within the last few
minutes? came from the hands of thedefense., Now, are

they pr;ducing this document and is this one of the docu~
ments furnished them at their request a few days ago, kW
the prosecution?

MR APPEL: No, I suppose the telegram they have been asking
the witness about, is a copy of the one they have furnished
us, your Hohor, and we took it out here for our own infor-
mation, '

THEE COUR': All right; then I understand the situation.

MR APPEL: Now, your Honor vill see that that tel egram is
in some language, of some kind, probably either in Japanese
or some extinct language that may hax‘re existed down here
during the beginning of the world, but the witness has not
said that 1s the telegram.

THE COURT: Yes, I think you will have to lay = founda.tlon.
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MR. APPEL. We can see they have a right to examine the
witness as to the meaning of it, but he}ought to identify it
first, he ought to say this is the telegram, or 1 can iden-
tify it, but he cannot examine him until some foundation has
been laid. '

MR . FORD. 1f the Court please, it was not my intention at
the beginning to examine bhim in reference to these matters
of tha originai code, but as long as the juror had gone into
that matter 1 thought it might be wise to take it up at the
present time and dispose of it .

THE COURT. At the present time this paper is a fugitive
piece'of paper present here and nobody seems to know any-
thing about it, and we have to get some identification of it}
MR+ FORD+ 1If the court will pardon me, 1 will produce the
original telegram a little later. All 1 want to get is if
the witness has any independent recollection, and 1 simply
call his attention to the copy we have furnished him in
order that it might refresh his recollection and in order to
be perfectly fair, 1 am not making any attenpt to introduce
this paper. 1l simply ask this question in this form--

THE COURT. Do you withdraw the gquestion?

MR« FORD. 1 will withdraw the question. Do you reczll
sending a telegram to ilr. Rappaport on the 1lst of December,

1911, concerning the pleas of guilty interposed by J J Mc-

Namara and J B McNamara? A ; sent a telegram in answer 1o

an inquiry sent from him to me.
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G A0 that day? A On that day, 1 think.

Q@ And that telegram was sent in one of your codes?

4 Undoubtedly. |

Q Now, do you recall that the letter D and the letter O
ccecurred in those code telegrams, the capital D with a
period after it, and the capital O with a period after it.
MR. APPEL. Wait a moment--

A 1 have told yoﬁ, Mr, Ford, 1 have no recollection whatever
as to the letters that were used to designate the various
names, that is true.

Q@ BPut you do recall letters were used? A 1 do.

Q To designate the names of individuals? A 1 do.

Q@ Now, J B McNamara was frequently known as Brice throughcu
the case? A Yes.,

Q He was your client? A He was.

Q@ And you were constantly making inguiries about Brice

throughout the trial? A 1 made a great many inquiries about

him.
Q@ And constantly sending telegrams and letters concerning

him? A 1 don't know what "constantly" means, 1 sent a good

Q Well} frequently, we will say . A vyes, frecuently.
Q@ Do you recall, ifr. Darrow, that the letter D wzs used to

indicate his name? A Mr. Ford, 1 have said over and over

(14

4

again 1 have no recollection as to what letters were used

as to any particular nare, which is true.
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MR . ROGERS. Let us have this original telegram, before any
further questions are asked, in order to see who drew it or
wrote it.l _

MR+ FORD. 1 will have it imrediately after recess.

MR. ROGERS. Get the original and we will find out whether

¥r« Darrow wrote that telegram.

THE COUﬁT.’ 1t is about time for the morning recess. Gentle+
men of the jury, bear in mind your former admonition. We
will tzke a recess now for 5 minutes.

(After recess.)

THE COURT. You ray procéed.

MR. ROGERS. A matter of some consequence came up and Mr.
Appel asked to be excused a little time to look the matter
up. We will go on.

THE COURT. All right.

MR « FORD. 1 will tzke up another mafter for a moment, Mr.
Darrow. @ That you did send a telegram on August 23rd, 1911
to lir. Biddinger at the St Francis Hotel in San Francisco?

A 1 did. | |

Q And that you signed the name Johnston to it? A 1 don't
remember . 1 didn't sign mine.

MR . ROGERS. 1et me see it.

MR . FORD. After you have looked at this document, which

has been shown to Mr, Rogers-- A Yes.

Q .9 that document in your hdndwriting? A 1t is not.

Q@ In whose handwriting is it? A 1 don't know.
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Q 1s that the bandwriting of Mrs. Darrow? A 1t is not.
Q You are positive of that ? A Absolutely positive.
Q Whose handwriting is it, if you know? A 1 answered
your question, sir .
Q@ Do you remember who was present when this telegram was
written? A 1 do not. |
Q@ Do you remenber to whom you gave it to have it forwarded?
A 1 do mot.
Q pid you go there personally .
MR . ROGERS. He has not said he forwarded that telegram.
MR, FORD. Q Did you go personally to the office of the
telegraph company ? A 1 haveﬁ't the slightest recollection
except.tha;l wired him that 1 was coming.
Q@ #Fhat telegram was not charged to your account, was it?
A No remenbrance whatever about it, sir.
Q Was it not your custom to have telegrams--1 withdraw that
guestion. Did you not have an account with the Postal
Telegraph Coupany at that time? A 1 did.
Q And you frequently had telegrams charged to your account?
A Certainly did .
Q Why didn‘t‘you have this telegram charged to your account?
MR « ROGERS. He has not said yet that is the telegram he
sent, your Honor please, not cross-examination. Assuming

something he has not said.

MR« FORD. He said that was the telegram that was written

under his direction.
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MR . ROGERS. He has not sosaid.
A1 doh't know whether this was written or not ﬁnder ny
direction.
MR. FORD. Q Do you know thuat that was the telegram which
you sent to lMr, Biddinger? A ¢ do not. 1 told you, Hr
Ford, that 1 sent a telegram to Mr. Biddinger at that time
informing him that 1 would be in San Francisco the next
day . 4
Q@ Did you not a moment ago state that this was the telegram}
A 1 don't think so .
Q@ 18 that the language used inthe telegram? A Why--
MR . ROGERS. Wait a moment-- |
A1 don't suppose 1 can remember the language of every
telegream 1 sent.
MR ¢« ROGERS . --that is not a proper quesﬁion, not cross-
examination. 1f they have a telegram of ilr, parrow's let
them present it and show it and we have no objection in the

world.
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MR FORD: That is it.

THE COUR_T; Obj ection overruled,
MR ROGERS: Exception.e A I have told you distinctly that
I have no remembrance as to the language usea, excepting
that it}*asr to convey to him tmt I would be there next day.
MR FORD: Yousaw the tel egram whic hvas written at that |
time, did you not, that you sent to Mr Biddinger?

A  That question has beené.nswered, that I have no rem-
embrance about it excepting I wired him the fact I would be
there the next daye. .

Q@ You signéd it under an assumed na,me? A I signed
anoth er name to it‘.

Q@ Did you sign it yourself? A I have answered that

questione.

Q@ You enswered, "I signed another name to it." What I
mean to =y, did you personally? A I told you I have

no rememprance about it.

Q: You may, then, have sllowed samebody or di rected some-
body else to sign a fictitious name? A I may have told
someﬁody to'sign that telepram. Just a moment, Do you
know wiet office that came from here? That may help you
a little. '

Q i’urports to be from the Los Angeles office. A There
are a nmumber of t@iem here.

Q@ Do yourecall fram what office yousent the tel gram?

A I do not, but I wuldsy the reason it was not in a
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Q@ DO you recall what the words were tmt you used in

@ FEewas also -- he alsocame to Los Angeles shortly af-

charge account,vas most likely because it was sent at

some other office than the regular of fice; I don't know
that that is true. | ' |

@ DO you recall that the telegram was addressed to Guy
Biddinger, St Francis Hotel, San Francisco, California?

A I recall tlat I addressed a telegram to Guy Biddinger
at about tmt date, or that one was sent by my direction
about that date, and that hevas stopping at that hotel,.ve-
cause I found him there; that is why I recall tha.t‘.

@ Do you reca}l that the words contained in the tei%ram
were as follows: "Suggestion has been followed"? A I

do not.

the telegram? A I do notl. I recall what I meant to con-
vey to him and what I did convey to him, that I would be
there, ‘ '

MR FORD: We offer the telegram at the present time,

and ask it ve marked for identificétion, ‘your Eonor.

THE CLERK: People's eshibit 42. “

_ YTHE COURT: TFor identifiqation.

¥R FORD: TXow, mﬁurning to Mr Rappaport -- ycﬁ have already
stated Mr Rappaport was the attorney for the International
Association of Structural Bridge & Iron Vbrkers at Indias-

apolis? A ©Ee vas.

ter the arrest of J. J. McNamara, did he not? A He cam

sconned by LALAYLIBRARY |




e

W o0 3 O Ot B W N

N N T N TR N S N . S N S S S T S S G g O S S Ty
S U ol W N M D W 00 =3 O Ul R W DD ks D

(o
K

s

(Y]

here before I did.

Q Apd;:.a,s-r one of theattorneys present at thearfaignment
for J. J. McNamara? A I so understood; I was not here,

Q Well, you learned that from therecord afterwards,
which has been introduced? A I think so; at least, I
learned it from him.

@ Yourecall that record has been introduded here showing
the attorneys @ esent .to have been Leo M. Rappaport and
Job Earriman, at that time, did you not? A I do not, but
I bave no doubt it is true.

Q@ You met MT Rappaport when you came here? A No, I met
him in Indianapolis firste.

Q@ Vhen did you meet him in Indianapolis? A I think in
May.

Q: 1911? A Yes.

o; At that time had youieen retained as an attorney by 4
the- American Federation of Labor? A No, I met him first.
Q Before you were retained? A ;{es.

Q Well, to get at dates, I will switch to another mat-
ter for a moment, You-«,er_e retained as an attorney ‘py

the American Federation of Labor through Mr Gompers?

A i’robably I better state just what happened without

making it long, and then it is a question of kw vhether

I was retained by them. T

Q All right; just state what happened? A The American’)

Federation of Labor was interested in defending t hese men
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wspecia.lly J'.J'., and they asked me togo to lé,shington.
I met Mr Gompers in the Executive Board, and they urged
and insisted that I go into this case, and they discussed
the question of raising funds. I promised to go in. I
supposed my retainer vas by the men whom I was defending;
they vere to pay the expenses. I mean by that, the Ameri-
can Federation of Lebor and such other people as wanted to
contrlbute.
e I attract yourattention to check No.z for $15 000,
contalned in People's exhibit No. 10. A No.2%? "
Q No.2; check for $15,000, ®&ted June 13th, 1911. .

A Yes, I see it..

?
Q@ Vhen and Where. did you receive ttaﬁ chek? A It vwes
mailed to me. ‘

Q Mailed to you at Chicago? A Yes.

Q MAnd deposited byryou in Chicago? A Yes.

Q In the Western Metropolis Bank Building? A The
Western Trust & Savings Bank.

Q The Vestern Trust and Savings Bank, that is correcte.
Yas tlat the first moneys you had_reéeived as a retainer
in the case of %eOple vse J. B. McNamara and J. J. Mc-
Namare, for the purpose of fixing the date? A I aidn't
receive this as a retainef. |

Q Well, was it the first moneys you had receivead .

en any account in that case? A I believe soe I can ex-

pla.ln that.

Q VWell, explain it. A There was a check for 15 ,000
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that I had thought came fran the Bridge & Structural

Iron Workers, and sent to me and deposited in Chicago, tut
I think this is the check, and I think that is the first I
received.

Q There was another chefk for $15,000 direct from the
Internationai Association of Bridgé &Structural Iron Work-
ers? A I dian't say tmt.

Q@ I am asking you.. A I think not. I think it vas the
same check, and that they got it from the Brid ge & Struc-
tural Iron Workers, |

Q You mean the American Féderation received ?‘915,000
:?rom the Bridge &Strucgural Iron-workers. a A Ye.;s/
Q And afterwards, Frank Warrison, secretary of the Amer-
ican Federation of Labor, mailed you this c heck?

A That is my imbression, Mt Ford.

Q Thé.t checkvas dated on June 13th, 1911? A It seems
to be, yes.

Q@ And was received by you a day or two after that and
deposited about June 16bh, that being the stamp on --

A i’roba.biy. A

Q How long before that vas it that you were reteained

to defend -- that you had agreed to defend(the McNama.ras?
A I dontt remember‘.

Q@ Approximately, A The matter was under discussion for

probably a month vhile Ivas seeking to have them take

body else, but when I positively sgreed to comewas in VWa
: scanned by LA AWLIBRARY |
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ington and I would say twoxeeks before, but I would not ke

certain about that, Mr Ford.

Q Let's see if we can get at the date in another waye.

- You recall that J. J. McNamara was arrested on April 22nd,

1911‘? A Apout the latter part of Aprll.

Q@ You don't recall theexact date? A I do not. I had
no interest in the case at ti time any more than anybody
else, and there is nothing by which I can. fix it..

Q How long after his arrest was it before youwere ap-
proached? A  Before he had got to California.

Q@ Before he lad got to California, and who saw you in
that behalfé A Ny recollection is that Ivas first tele-
phoned to from Indlarapolls.

Q@ By whom? A I think Mr Ryan possibly Mr Bappaport
@ By Mr BRyan, you refer to F. M. Ryan, the president
of the International Association of Bridge & Structural
Iron Workers'} A Yes, It was either him or one of the
executive board or Mr Rappaport.

Q@ Did you go dowm to Indianapolis? A I did.

Q  How soon after the arrest of J. Jo McNamara? A I
fthink within three days.

Q@ Assuming that he was arrested on April 22nd, youwent
to Indianapolis before April 25th, 19117

¥R ROGERS: Wait a moment, Let"ssee what that arrest

meanse. I desire to inquire what does counsel mean by ar-

rest of McNamara. As z matter of fact, MgNa.ma.ra was appre
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hended, as I gnderstahd - ‘
WR FREDERICKS: Two McNamaras, different times,
MR ROGERS: J.B. A J. 7. he is referring to.
MR FORD: ‘I dntt want to quarrel over termw -~
MR ROGERS: Taken to Chicago and kept out of public cus-
tody, and I understand there is some considerable Zegal
ques’éion as to vhether or not they were ever arrested back
there. (
¥R FORD: I am only getting at the time and I don't want
to quibblg over terms. ' ‘
MR ROGERS: I am not quibblinge I want to know vhat 'it ise
THE COURT: All right, if you make it clear what time.
MR FREDERICKS: J. J. was arrested, perhaps a week after in
India.napoii Se
MR FORD: %’erhaps we can stipulate -- A  Your questions
I have been answering have been referring to JeJe?
Q Yes sir'. W e can stipulate these two facts, just to
get at the facts; that J'..B. wa.s rembved from Detroit to
Chicago on April 12th, 1911, and J. J. McNamara vas remov-
ed from Indianapodis to California on April 22nd, 1911. |
MR ROéERS: You ought to know, we were both in Chica,go.
If yousmy that is the time that is all right; I will take
your wordes .
VMRIREDERICKS: It is in the testimony here.
MR FORD: Erust to fix the two dates. Now, that would be

about April 25th you went down to Indianapolis, and saw
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Mr Bgan and MT Rappaport and other members of the executive

board? A As near as I can remember. Ivas trying a case,

if you permit me to say there, so there won't e any mis-
take -- that run a month or six weeks, in Kankakee, I1li-
nois, which vas outside of my home, and Ivas there every»

day, and during that time this matter of my going there

| was under discussion, and some € then came there to see

me, but I think I w erﬁ; to Indianapolis perhaps on Saturday
or‘Sund.ax,or som e@ime; during the progress of that case,
eand I think I went there before J. J. ﬁad reac hed Cal-
iformia; that is my recollection of it. '

Q Well, the 22nd of Aprilvas Saturday. A It was.

Q@ Now, youvent there sometime during the following veek
within three days, would be Monday or Tuesday? A I think
S0. -A |

Q You didn't go on Sunday after he was arrested?

A I don't believe I dide I would notbe certain about
those dates, though, MTr Ford.

Q That vas the first time you had erer met Mr Rappaport?
A VIFt Wa.S e

Q Do you r ecall vwhom else you met there besides MY

Ryan and ¥Mr Rappaport? A I met several members of the
&xecutive board. |

Q H. S, Hawkins? A I met Mr Hawkins and Clancey --

who are the other-members?

Q Hawkins and Clancey the only two you r emember of
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meeting? A I met others.

Q@ Did you meet Frank Webb of New York‘? A Wha.i is th‘e
‘nam e? |

@ Frank Webb? A I dontt recall him. |

Q@ Did you meet Mike Young of BOS'[',OII‘;’ A I think so,
but I am notcertain. |

Q@ Did you meet Leglitner? A I think so; I am not sire
about any of the n;ames, but Clancey ?.nd Ryan, and who is
the other man I mentioned —- Hawkinse

Q@ Hawkins is now secretary-itreasurer, succeeding J.J.
MeNamara? A Yes. "

Q Who a;t’ that time vwas a member of the executive board?
A He wase. | ‘

Q At tmt time did you discuss with MT Rappaport the
hecessity of a code? A I am notcertain. I did before I
came west, | |

Q How long did you stay in Indianapolis? A One day, I
think. .

Q@ Then what did you do in reference to thiscase, of
course'é A Well, I dont't recall ewmcily. Ivas very much
tied up in court at that time, and I think Mr Rappaporti
and perhaps Mr Hawkins, and possibly someone else came up
to Xankakee, which was between Indianapolis and Chfi.ca.go,
and I had a conference there with them one evening.

Q@ How 1ohg aftei' this first confetence? A Youare

not trying to be exact as to d&tes, Z take it?
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Q@ No, approximately? A I should think within a week.

Q@  Vhen next did you meet anybody else in connection

anr——"

with the case?' A That I couldntt say. If\;ant to Vashing-
ton afterwards. | |
Q How long after this Kankaklee conferenc e? A It is not
ctr in my mind how long after.

Q Itvas before you came to Californi?z. the first time?

A TItvas before I came the first time.

Q You have testified already that youc ame to Cal-
ifornia about the 1lst of June, 1911‘;? A Well, I was prob-
ably mistaken if I said about the lst of June. i’roba.’oly |
later than that ,v c onsid erably.

Q About the 10th of June? A If that is important I
could probably fix the date.

Q Well, you came first to San Francisco? A I did.

Q, At what hotel dldyou stop? A I think the Pala.ce.

Q@ The Palace Hotel. Now, alo ut how long before your
trip to California was it that youvwent to Vashington?

A I am notcertain.
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j1s 1| MR. ROGERS. You mean the first trip; e Ford?
2 MR .« FORD. Yes.
3| A 1 am not certain. 1 think only a few days. o R .
4, Q@ Whom did you meet at Washington? A Met ir. Gompers and
5| #re Mitchell and ¥rn Huber.
6| Q@ We is the president of the Woodworkers Union? A Presi-
7| dent of the carpenters. |
8| Q Carpenters Union at lndianapolis? A Yes, sir.
9| Q John Mitchell is Vice President of tﬁe American Federationh
10 | of Labor? A pne of them. e
11| § And Sam Gompers is the president of the American Fedgrgtion
12 ] of labor? A Yes
13| @ Was Frank Morrison present at that meeting? A Yes.
14| Q He is Secretary of the American Federation of labor?
15| A Yes.
16 | @ " Any one else you met at that conference? A Yes, thé?gmm
17 | was probably most all of the executive board; some 10 or 15
18 | members., Sore of vhom 1 had not kﬁown personally , and whose
19 | names 1 don't this moment recall, most all of them weee EE?:E‘~
20 | Q Now, approximate as near as'you can the time betweeﬂ th at
21 | neeting am your first trip to California. A Can't do

N, 22| any better than 1 have onthat .
231 Q@ A couple of weeks? A 1 think about a week.
24 | @ At that time did you definitely agree to take the case?

b 25 |4 1 did. '
26 | @ And that is the first time you had definitely agreed to
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A 1 thnght that was what you were asking for.

CHEN
take the case? A 1t was,
Q At that time what arrangemmts, if any, were méde as to
your ccmpensation?
MR. ROGERS. Object to thdatas not cross-examination. Section
1323 of the Penal Code is adviser upnn that subject, if
your Honor please.
MR. FORD. 1 am not asking for the amount of the compensa-
tion or anything of that kind?

MR. ROGERS. Why, certainly, the question--

MR . FORD. No, just the arrangement that was made.

THE COURT* 1 don't think it is cross-examination.

MR « FORD. He has testified by whom he was to be paid and
who his clients were, and it is preliminary to other mat:ers.
1 am not particular about the amount at present.

THE COURT. Well, if you are not going into that, that

is another matter. 1 thought you were getting at the amount.
MR « FORD. No, not the amount. |

THE COURT. All right.

A nRpead the guestion.

TEEYCOURT- With that explanation you may have the question.
(iast question read by the reporter.)

A The Arerican Federation of Labor were to take.up the ques-

tion of raising funds for carrying on this case--

¥MR. ROGERS. You mean the McNamara case, not this case?

A To, not this case, the McNamara cases, and were to co-
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operate with any organizations‘or‘people‘and with the |
Structuxal lron Workers to try and pravide for them.,

MR . FORD. @ yow, at that time, iIn parrow, did you have

any knowledge or intimation that this case concerned any
persons other than J J McNamara’and J B McNamara? A } did.
@ From whom did you derive that information? A YNewspaper
first. |

Q And vefore that date? A 1 did. B hﬂ\
Q You knew, then, tbzt you were being retained to protect,\
the interests of personsother than J J McNamara and J B
McNamara, without specifying who the persons were?

A No, nobody else had’been arrested, but undoubtedly 1
would consider it my duty to protect anybody else as far as
1 could. 257//A
Q To prevent exposure of any ofher persons cornnected?

A 1 didn't say that, i, Ford.

Q@ Well, I am asking you that. A4 No.

Q Then, just what did you mean, ¥ parrow? A 1 memnt

to defend anybody probably who was involved in it. There
were other indictments and talk of still others.

Q You say there were other indictments? A Yes.

Q@ You refer at that fime to the indictments against Schmidt
and Caplan? A Yes, and John Doe and James Doe and Richard

Roe and whoever else there was--James Stiles.

\

3]

Q You mean for the Times affair, we will put it that way,

there were other indictments for the Times affair?
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I} a mhose were all 1 wus interested in.
21 Q And did you at thzt time have any knowledge or intimstion
3| or expectation that there might be indictments of other
4 persons for other affairs connected with the-- A 7 did
p--—-5 not. - 1 had no knowledge or informationiconcerning any
p 6| other affairs.
T Q Well, after that conference--1 beg your pardon, withdraw
8| that question--was 1. Rappaport present at that conference
9! in Washington? A 1 think he was. 1 am quite sure he was,

10 but not absolutely sure. .

11| Q@ That was the third time, then, you had met :rRappaport?
121 A 1 would not say thzt. FHe was at my hoﬁse cnce or twice,
13| and 1 think he came to Kankakee, but 1 would not pretend

14 | to state the chronological order of things or how many times
15| 1 met him.

16 | @ 1t is the third time concerning which testimony has been
17| given, at least. A Probably.

18| @ You met him once at Indianapolis, a few days after your

|*3)

19 larrest, once at Kankakee and the third time at Washington, an
20 | you may have met him at other places besides those three, and
21| prior to the conference in Washington? A 1 may have, 1 do
22 | not think so, however.

23 | @ You had understood at all three of these conferences, he

24 | w=s representing J J McNamara and the International Associatjon

25 | of Structural Bridgeand Iron Workers? A 1 had understood j

.26 | he was representing the International Bridge and Structura
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Q@ You learned he represented the International Assocization

gudd
iron workers, and through them he had been representing

J J MeNamara in this matter.

Q You learnsd at that time that he represented the Inter-
national Association of Structural Bridge & lron Workers

when raids were made on the offices, and dynamite clocks,

fuses and fulninating caps were seigzed, did yogwggtzmﬁmwwﬁm,

MR+ ROGERS., 1 do not think that is cross-examination.
A1 think you had better cut that question up, Mr. Ford.
MR . FORD., 1 will withdraw that question.

of Structural Bridge and lron Workers when a lot of in-
criminating evidence was seized at the offices of the Inter-

national Association of Structural Bridge & lron Workers?

MR« ROGERS. 1 object to thatas not cross-examination, calling

for a conclgsion and opinion of the witness; Section 1333
of the Penal Code, if your Honor pleases--

A 1 will answer it and explain it--

THE COURT. 1t is merely a matter of fixing the time;

MR . ROGERS. Let the question be read. Let us see if it is
merely a matter of fixing time.

THE COURT. mead it .

(Last question read.)

MR . ROGERS. 1% has not even an element of time about it.
MR+ FORD. 1 will withdraw the question in that form.

Q Up to the time you had that conference at Washingtn,

did you make any effortto learn upon what evidence the
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prosecution relied against the McNamaras? A Very little
effort.

Q You did learn, however, that the authorities at Indiana-.
polis had seized some clocks and bombs, dynamite, nitro
glycerine,fuses, electric caps to explode the dynamite with,
at the offices of the lnternational Association of Struc-
tural Bridge & lron Workers, either through the newspapers
or elsewhere? A No. Now, 1 will explain the enswer. .

Q Yes. A 1 learned that they had dynamitked--that the\\\
Burns people had dynamited the safe and broken into the

offices and kidnapped J J McNamara and that they pretended

and said that they had taken dynamite from the basement of
the building and some clocks from somewhere, but 1 was
informed that they were not either the'dyhamite or the
clocks; that the organization was not in any way responsible
for them.
Q Well, you learned, then, that the prosecution clainme d

to have found-- A 1 did.

@ --these various articles which 1 have enumerated at the
offices and in the basement under the offices of the Inter-
national Association of Structural Bridge &;Iron Workers?

A Yo, 1 do not reczll that 1 recall that they found any

in the offices, but in the basement under .

Q 1n the basement under? A Yes, sir.

2 You zlso 1earned-that the place where it was found in theg

basement was alleged to have been or claimed to have been
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vault used exclusively by J J McNamara, that is, the claim
was made it was used exclusively? A 1 don't know about the
"exclusively"; 1 know it was claimed it was his vault.

Q@ You also learned at that time thzt the prosecution claimed,

L)

through Burns and others, including the lndianapolis authori
ties, to have seized some dynamite and nitro glycerine in a
barn just south of Indianapolis, which barn was owned by one
Jones, a member of the Bridge Men's Union, and which barn was
rented by J J MclNamara, or at least alleged to have been
rented by J J McNamara .

MR . ROGERS, 1 object to that as not cross-examination.
We have no objection to their going, in a reasonable way

into whatever they think is material. Wr. parrow has nothing

LA 4

to conceal, but, nevertheless, we are not going, if your
Honor pleases, without my objection, to go clear through
that lMcNaumara business, because if we do 1 will start in at
San Francisco and come on down. Good Gracious ! we took
three months to put in the evidence before the county grand
jury upon which the McNanaras were indicted, 1 know, because
1 was there myself--it took three months to do it . Now, iir,
Ford is going to pick out some of his'glorification,

poss ibly some things he did, ir. Burns did and so forth and
so on, and 1 do not see that has got anything to do with

whazt heppened down at Third and Los Angeles Street, myself,

and 1 think'it ié not cross-examination and Section 1323 doeg

not permit it.

scanned by Ll



© 00 =1 & T B 00 DY

) I - T T o S o G G S T G o W = Sy S G v
g@ﬁ&?mo—*owm-&mmhwmr—ao

MR « FREDERICKS. 1f counsel only knew how little the prose-
cution cares for glorification in matters of this kind, he -
would not worry--

MR, ROGERS. 1 am not worrying at all,

MR« FREDERICKS - The point is, to go into this matter only
to show what the witness knew at the time, what his knowledge
was at the time.

MR . FORD. He has testified, your Honor, that he learned

of the strength of the case and discussed that later on

at San Diegb with ¥re« Steffens . Now, 1 am going intoc the timeg
and places where he learned certain things, strictly cross-
examination .

MR » ROGERS. Absolutely not at all.

MR . FORD. And there are other objects also, for asking, but
sufficient to admit it.

THE COURT. Yes, 1 think so. Objection overruled.

MR « ROGERS. Exception.

A 1 will answer that, “*: '™ no, and then explain it.

MR « FORD. Explain it. A Rrecause it could not be correct
with a no answer. 1 had not learned that the authorities
at Indianapolis had anything to do with it.. 1 had learned
through the newspapers, and perhaps by word of mouth, that
Burns claimed, and perhaps you who were there then, as 1

recall it--

KR . FORD® In Indianapolis, but not at the barn.

A In Indianapolis, that there was some dynamite found in

barn of a man named Jones, but 1 have never heard@ from @iy’ |
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source thaﬁ he was a member of the structural iron workers,
and 1 think he was not. 1 did hear they claimed that the
barn had been rented by J J.McNamara, 1 guess that about /
answers it . “
Q@ You also learned at that time, thrcugh the nwwspaperg,or
other sources, that Burns claimed to have found some dynamite
in the barn of Ortie Mclanigal's father at Tiffin, Ohio?

A 1 do not--

Q@ =--and that that dynamite had been stolen or claimed to
have been stolen from the quarfy of Wat Brand? near Bloom-
ville, Ohio, and that it was stolen by Ortie McManigal and
J B McManigal -~

MR . ROGERS. We object to that a@s not cross-examination,
incompetent, irrelevant and imraterial.

THE COURT.+ Objection overruled . ‘

MR. ROGERS. Exception.

A 1 do not recall learning any such thing at that tine.

Q@ You do not recall learning anvthing about the Tiffin,
Ohio barn? A 1 do not. 1t is possible 1 read some such
thing as coming from Burns in the newspapers, but 1 do not
recall it. 1 do the other.

Q Now, do you not at this time reoall,.ﬁn parrow, that when
these searches were made on the vault ayﬁ of the barn,of the

Jones barn, 1 will call it briefly, that sear chwarrants had

been issued by thé police court of Indianapolis prior to tE

€.

searches being made?
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MR . ROGERS. 1 object to that as not cross-examination.
MR. FORD. He has testified he did not know the'authorities
had anything to do with it.
THE COURT. Objection overruled.
MR « ROGERS. Exception.
A You sazid the vault and the barn?
Q Yes. A Do 1 recall that search warrants --
Q@ Do you récall of having learned that searchwarrants
were issued? A Oh--
MR, ROGERS. frhe same objection.
THE COURT. Objection overruled.
MR + ROGERS. Exception.
A You mean, heard?
Q Yes. A 1 might have, but 1 am not certain 1 did.
Q@ Then you might have heard that the authorities did have
something to do with it? A 1 might have.
Q@ You learned that, or did you learn frowm i{r. Rappaport
when he refused to allow the police force of Indianapolis
and the Burns detectives to enter the vault inthe basement
until they did produce a searchwarrant for that vault.
MR. ROGERS. We object to that as notcross-examination .
THE COURT. Objection overruled.
MR . ROGERS. Exception.
A You mean whether ilr« Rappaport told me that?
Q Yes. A 1 d&n't know.

& You don:t remember? A 1 don't; 1 do not remember;
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may have .

Q we may have told you, you may have learned it through
s one ofher sowr ce? A Or1 may never have Xarned it .

Q wyou stated, i+ parrow, that the safe in the office was
dynamited. 1 do not suppose it is of any real importance,
but, as a matter of fact, don't you khow that a locksmith
was obtained and that he drilled it instead of dynamiting
it? A They showed me the drill holes and as 1 recall it
said that dynamite was put in to blow it open. 1 was not
there at either time.

Q@ You do not mean to tell this jury any dynamitg was used
in blowing it opeh, that you ever heard dynamite was ugsed?
A ies, after the drill holes were made.

Q Did you see :r. Rappaport again before éoming to Califor-
nia after that conference at Washington? A Before 1
came? |

Q Yes. A 1 digd.

Q@ At what place? A ; saw him once at my house, at least,
the night before he left for California, that was before 1
came |

Q@ He 1k ft before you‘did: At that time you knew he was
coming to Californi to represent the McNamaras? A 1 did.
Q@ How long did you stay in San Francisco whgn you came the
first time? A ; think about 2 days.

Q About two days} The first person whom you went to sze |

in San Francisco was O A Tveitmoe, wasn't it? A 1 think
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_ing anybody else.
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- Q ¥%as Tveitmoe present at that conference in Washington?

A 1 believe he was, M, Ford.

Q Was that conference in wadington the firs+t time you had
met Mr. oveitmoe in connection with this case? A 1 think
he was present at that conferencd and 1 think he stopped
at my house going through, called at my house.

Q@ To Chicagd? A Yes.

Q@ Then you had seen him twice in connection with this caée,
a meeting in San Francisco? A That is my remembrance.

Q Were trere any other.persons from San Francisco present
at that conference in Washington? A 1 think not .

Q@ Was Mr. Clancy of San Francisco there? A No.

Q #re Clancy is the Eggene A. Clancy, the Pacific Coast
member of the International Association of Structural
Bridge & lron Workers? A vyes.

Q You had met him in Indianépolis? A Yes.

Q What other persons did you see in San Francisco after

your arrival, in connection with the case, besides Nr.

Tveitmoe? A You mean the first day?
Q Yes. A Mostly newspaper artists.

Q@ 1 beg your pardon. A Moetly newspaper artists, 1 do not

r ecall anybody else.

Q ire Tveitmoe was the only otrer man directly interested

that you met? A 1 would not say that, 1 do not recall meet4

Q Did you meet lr. Clancy at that time? A ] think not.
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Q %ou have confined it to the first day . Youwere there
two days? A 1 said 1 think two days; 1 might have been thereb
‘but one day . 1 was getting away as quick as 1 could con-
veniently
Q@ 1et us cover the whole period. Did you meet any person
other than lir« fveitmoe in San Francisco during any of this

time you were on that visit?
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A ¥ou‘mae.n any person in reference to this case?
Q Yes.» A Yoﬁaid_any person, any othere I & not re-
call that I d@d, I might have. -
Q Did you meet Mr Johanmsen at that time? A I think
not. |
Q You had beeh acquainted wit h Mr Tveitmoe for several
years, is that correct? A I met him first about three
years 'a.go.
Q Howfrequently had ycu seen him, between that --
A I never had seen him between the time I met him three
years ago and the time he came to my house on the way to
Washington,
Q He came to your house on the way to Washington?
A That is my remembrance, he went to Washington to at-
tend themeeting of the executive board of the American
Federation of Labor and stopped in Chicago, and called on
me at my house. ‘ '
Q Did you accompany him to Waslﬁné;ton? A I did not.
Q At the time he called on you at your house, did you
have any conference with him concefning thefacts in this
case? A I talked with him about the case.
Q He vas not your client? A No.
Q Whaf, conversation did you have with him at tmt time?

MR APHEL: Ve object to that as not being cross- examination,:

he being the defé‘ridant, he cannot be cross-examined ex-

¢ ept upon anything that he testified to in chief; the
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6104
conversation between this witness and Mr Tveitmoe at the
time and place mentioned in the question not having been
gone into and not veing pertinent to this case, we object
to it on theagfound it is notcross-examination. Now,
the rule of cross-examination is different when it is a de-
fendant, your Honor.

THE COURT: Yés, I know the rule.

MR FORD: There is no difference,except it is stficter,
your Honor, the rule is more strictly enforced; that is
all.

MR APPEL: ;t is different, the word "different" is used
in the decisions.

THE COUFT: It seems to me youare getting pretty far afield,
MT Tor. |
MR FORD: I am getting to the knowledge of the case, the
mind of thedefendant, who told Mr Steffens at San Diego

on Sunday, the 19th day of November, 1911, that the case
was hopéless. ’

MR ROGERS: That brings it up, your Honor. Counsel has
asked about dynamite in the Fast, Counsel knows ye rfect-
lywell tmt the dyna.mite spoken of as being in the Fast,
vas no mrt or parcel and has no connection whatever

with any dynamite used at the Times Building; there is no
claim by him or by any other person there was any dyna—

mite in the Fast brought here, on the contrary, it is

testified to and produced that the dynamite was procured f
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near San Francisco. Now, if we are going to go into the
evidence of the MCNamara "case, we will never get.throug h,
because this will immediately bring out a redirect examina-
tion concerning other matters, I certainly will go into;, |
if T am permitted, I will certainly go into the matter,frdm
its’commencemgnt downvto the last end of it. A
MR FREDERICKS: - That is your privil eze.

MR ROGERS: Itcfertainly ismy privilege, and it is done
for no good cross- exemination, and it is absolutely not
cross-examination, and I move to strike it out.

YR FREDERICKS: Way it please the court, there are a
great many things in connection with the case of the People
versus McNamara with which Mr Rogers is not familiar.

MR ROGERS: I guess youare right.

MR FREDERICKS: And one-of those Féatures—was the fact
that this dynam:.te vas found in Indla.na.polls and t?at was
a part of our case: here, wmrt of the case of the People
versus McCNamara, here in the courtSs- % of Los Angeles, and
that dynamite andall tha.t stuff that was found there

wa.s absclutely a. é/i; of this case; 1t is not contended
that tmt dynamite was used to blow up the'i»Times Building,

because if it had been, it woul-dmot have heen in Indian-

apolis, and}n_a.t_is self-evident.

MR ROGERS: No part or mrc e ot
MRFREDERICKS: Tt is notjgx}e ed that the dynamite that j

was used to blow }J.p.—-th’éfTimes Building came from Indianap
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lis, that is not a.part of it, b'll_t_':wi‘.}lfhat dyna.mue and all
those bombs and a}/af/tho;‘:locks that ’lr:;;e “been talked
apout here, 1nv Inglanapolls, were certainly a part of the
case against J. B. McNamara and J. J. McNama , in whose

offices they were found, and I do not need’to go into that

and adgue it; both sides were fighting Lor that evidenfe
back there; both thedefense and theprosecutiom, the de-
fense to keep it there and ’c’he présecution to get it
here, there cannot be any serighs doubt of tmt.

MR APPHEL: It makes no diffefence what the facts were in
connection with the dymamjfing case or the McNamara case,
the only question involykd here is this, rightly or wrongly,
Jjustifiably or not, ing good reasons for it or not;
the only thing with he evidence of MT Darrow is, what vas
his condition of m d? He says that he stated and that he
thought the case Insofar as the McNamara boys was concerned
that it was hopgless, that is, there was no hope of being ‘
a2ble to acquit th‘em,ﬁor savel them frum a verdict of guilty.
Now, that is dll. As to tat the facts were actually in
respéct to the MCNamaras complicity in that matter is per-
Tectly immagerial, the iJeople have no right to gome in
here and show there were doubts as to whether or not the
case was opeless or not, we cannot go into tmat; we would
then be i,éntitled to go and show your Honor all the evidence

against/the MCNamaras, to show to this jury and to any

reasonable man that with timt amount o fevidence against
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examination, your Honor, to go and show thesesisolated

facts, or to show isofl.ated conversations bgtween the: wit-
ness and sameone else. It is not c rosgfexamination.
And I sy tmmt adefendant cannot be cdlled upon to testify
to any link in theeridence that wi support the Peoplel's
ntroduced inesridence in
direct examination. Ve a

the People come here and siow a state of facts, and we take

only meeting this case here;

those state of facts, a we meet those fa.cts;' they cannot
¢ ross-examine him coherning conversations he had with

me or anyone el se, om t he tim_é he became employed in

the case. It is ¢ ross- examination, and even if it
were material td th ecase, it would not be cross-examina-
tion, then, ygur Honor. We would be entitled to bring |

that mass 6sfidence, we would have that right to show

what/ would that have to .do with the condition of mind of

t f. witness? If he said that he gave up all hopes of being

gfl’ole to save those men, and whether that opimion was based

upon his knowledge of fhe facts, upon a true knowledge of

the fa.cts,b or upon an erroneous belief of the facts, or uj n
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an erroneous deduq_gj._g_r;_& inference from the facts, does

not entitle them to go into conversations with Tom, Pick
end Harry, to which this witness has not testified/on d:L-
rect exgminatlon.' We cannot try that case all/ver here.
MR FORD: We are entitled to know upon wha /he relied.
MR APPEL: Yes, but youare asking him.n/ow, what was that
conversation -- " /

MR FREDERICKS: I thought counselvds through --

MR APPEL: I am answering MY Ford's statement. He cam
ask him, "Upon vhat do you base that opinion"; that is
true, because of the circumstances upon vhich he based
them; he can ask him, "Did you not also base your opin-
ion upon the circumstdnces?" He can call attention to

some direct circumgtance, that would be proper cross-

examination. Nobody denieé them tle t right. He has a
right to go to/the witness to ask him concerning every-
thing that induced him to believe tha.t the case was hoi)e-
less insofar as the facts are comcerned, but he cannot
2y to him, "What conversation did you mave with a street
car ‘co duc tor in Chicago, vhat conversation did you have
with /fany man on the train, to which this witness has not
adverted, and if this eridence is toserve some other pur-

poses or some other ca.s'e, your Honor, your Houzht ought to

.
set a strict rule ofcross-g ion, tecanse no such

knowl e no such thing as this ought tobe tolerate

)

is man is being tried for one fact, and that fact is
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occurred on the J0iH 42Xy of-Newvember .191ly-N

ter in connection with vwiat he has testified oncerning tha

transaction so interlaced with the facts ¢béncerning that |
transaction to wh_ich this witness has téstified and to
which he has adverted, they have a right tocross- examine
him, Nobody denies them timt rli;g)z , your Hohor, but
0

the question is, "What conversgtions did you nave with

Tveitmoe concerning dynamite/or corc eming any other fact -"
and that has nothing to do/with this cases
MR FORD: TOo=mve time, vwill withdraw the question.

MR FREDERICKS: ©No, this point -- there has been sometime
wasted on it -- '
THE COURI‘: Is th - qu est ion wit hdrawn or not"
MR FREDERICKS:
¥R FORD: No~.
MR EREDERICIQS;: The state &f mind of this defendant was
gone into,/our Honor, at great length; the defense opened
the door,/and thiy asked this Witnéss mat his state of
mind wasj vhether hewas going to have these men plead

gui 1ty ,y 'and when he was going to have these men plead
gullty, and why hewes going to have the.,e men plead gullty,
espe;lally wvhy. The answer was because the case was hope-

1esﬁ. Now,we are not bound by that answer, we must cross-

examine now, and see whether in the mind of the witness

d_hg_.a.a.ae. ; if itvas hopelews, see whether

in the mind of thewitness itvas not hopeless months
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befores Now,we are not bound by his answer, :. . thatAthe
case vas hopeless, or he concluded the case vasvh eless.
The pui'po se of t'rfe cross—examination is now to fi/nd out
upon wa t he based such an idea, for we éan ot look into
his minkd and see whether he thought itvag’hopeless, we

must find the physical things he did, 4nd based it on.

MR ROGERS: Are we gbing to ask thig jury to pass upon all
~the evidence in the McNamara cas
MR FREDERICKS: Xo, no'.
MR ROGERS: One moment .
¥R FREDERICKS: No, it isfon what this witness thought,
and wat he knewr about {4, as to vhether it was really '
there or not, is not /the qu %tion'.
MR GEISLER: Afis};'ng expedition. |
MR FREDERICKS: XNo, we are not fishing for anybody. We
are trying our Hwn case, and we do notcare about any-
body else's ca.se.'
TEE COURT: ou have opened up a very large field and
the questign of materiality is a very important one in my
mind. '
MR ROGE}%é: If your Honor pleases, if they are going to
producj_é the evidence here, I can say ssafely that the
tran§éript of theeridence taken before the grand jury

Fi

isf;iiuite as large as that row of books your Honor has

/

fore him, and then there is a lot oferidence which did

scanned by LaLAWLIBRARY |




© O 0 S Ot s W NN

DD DN DD DN DD DD ke e e ed el ped e
Sy O W= W N = O O 0 -3 S Ot NN - O

/’“‘““W\ 6111

habilitate all the evidence in the mcNamara Case to tell

whether MT Darrow's judgment whether it was Mopeless, vas
correct, who is going todecide tmt? Is“your Honor? A
Is the jury? Certainly note It is tfiemind of this wit-

ness, and can your Honor assume to/say from the skeleton

‘presented here in the evidence/in the McNamara case, or

can the jury say that the se did not look hopelesé?
Why, a2 man has a right

one lawyer, vwho w‘i{]}/cell him, "You have a good case", and

o presume that. A man will go to

he will go to anpfher kwyer, vho will =y, "I & not think
much of your ‘a’,{;’é;vl do not think it can be won." Does
the preserpation of all thefacts concerning that case to a
layman,,,ié/x" to 12 laymen, or to your Honor'seducated mind?

S -
doesjthat detemine what the state.of this witness' mind

s
might be? -
\‘
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Why;—Tertainly not. 1 may look at a piece of evidence add

Mre Darrow and 1 frequently have differed about the weight

and effect of evidence. 1 differed with him. Wo'will

say in this case that certain evidence in my judgdment was

of no materiality; he has differed with me. /ir. Appel and
1 have occasional differences and 1 have bgén compelled--
1l have not eavesdropped, but I have beens/compelled to listen
to discussions between counsel onthe her side, in which
t hey differed most energetically wi each other, about
the wisdom and. effect of certain gvidence. Now, can that
present this evidence to these gurymen, who are not lawyers
and not qualified to pass on At as ir. Darrovw who is a lawyer
--1 think, well, under thz;{ conditions 1 think the case
cannot be won. Why, a jury of lawyers could it do it .

1 have differed with th¢ Supreme Court and 1 still differ

with them, but they h the last word.

MR « FREDER1CKS . Coupisel is talking entirely beside the
poirh, and there isy't the slightest possibility amdxkkexze
xankx of going into any line of testimony here that is

going to take ?ny such length of time as counsel has sug-
gested. Noq,/}hat has been a familiar speech of counsel's
to scare,péfout here because we are getting tired here and
the sumﬁértime is going along, and there isn't the slightest
poss}bility of that kind, but it is not right that we

"1 thought sd

hbogund by this witness's statement,

iﬁgyid—b:
2nd so." Ve have got

5 go back over the history]
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by which he got those thoughts and say, ™What did you do

there and what did you do here and what did you do there;x

and when did you get this thought--how long havg you had it?!

Now, that is cross-examination. Onthe otherside the matter

was gone into here with Steffens who tal egfalong for a day

or so and qtherwise, about what this y&éﬁess thought--or

about what the defendant thought,/aﬁg all that sort of thing.

Now, let's see what he did thinK{

THE COURT 1 will rule on fKe mtter at 2 o'clock. 1 will
hear from you further at 2 if you desire to be heard.

MR . APPEL. 18 it negéggary to present some authorities,

your Honor?

THE COURT- 1 yhink.the statute itself is practically all the

authorities Ahere is. The statute is very plain and simple

in this gdrticular, as far as that is concerned; the

questi ﬁ whether or not this line of argument is a question

of fdct, 1 don,t care for any authorities onit, no.

until 3 P.M,)
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