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Monday, July 29, 1912, 10 o'clock A.M.

Defendant in court with counsel. Jury called; one ab-
sent.
THE COURT: Gentl.en'len, in réga.rd to the absence of Juror
Leavitt, the deputy sheriff in charge o the jury informed
me on Saturday afternoon Juror Lea.vitt.‘ had been taken
sick and had another spell Friday night. I thereupon at-

tempted to commnicate with Dr Beckett, but was unable

to do so, to make arrangements with him, but did reach Dr

Wernigk, Dr Wernigk and I made a trip to the juror's home
yesterday morning and there met Dr Saylin, the family
physician; both of those doctors are in court this mo ming,
and I am going to call them to the stand to state the
facts in regard to the juror's conditionn. Dr Saylin, will

you take the stand first, please.

DR ISAAC SAYLIN, a witness being first duly
sworn‘, testified as follows: |
THE COURT: I will ask the witnewss a few questions, gen-
tlemen, and if you desire to further interrogate him, you
mzy do so, Your name is Dr Isaac Saylin of El Monte,
I believe? A Yea;, sir.
Q@ And you are a regular practicing physician and surgeon
oi‘ this county? A fes sire.

Q And licensed to pactice by this state? A Yes sir.

@ You have been afting as family physician for juror
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Leavitt, near E1 Monte, have you not? A Yes sir.

Q And wili you state to the court the history of his
present ailment and his present ailment as you have observ-
ed it and diagnozed it? A The ailment of Mr Leavitt is

just a simple case of appendicitis. He has had three at-
tacks or four attacks, and his last attack is such as to

preclude any possibility of him leaving his bed for some-
time, and it makes an aperation almost \cimperative.‘ 1

have advised an operation, and probably he will be oper-

ated on today. |

THE COURl'; Any questions?

MR FREDERICKS: How long have you known Mr Leavitt, Doc-
tor? A Tor three years. | |

Q@ How long have you -- did you ever attend him before?

A Yeg.

Q 1In other illnesses? A fes.

Q Of this nature? A XNo, not of this nature.

Q@ Vhen was he first taken sick this last time since

cofirt Friday? A I was called Friday erening sometime

between 8 and 9 o'clock.

Q To his home? A To his home.

Q@ He vas at home. And then what smptoms did you find?

A The usual symptoms in these cases, There is very se-
vere pain and great regidity over the region of the

appendix, and some fever, quite a pulse. These symptom

sometimes subside, but that doesn't mean tlat the case
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ready to be dismissed from the physician's observation
and care. Sometimés it winds up into an abscess. At any
rate, the patient should be kept under observation., How-
ever, under all conditions-, the appendix is better out
thén in. You can never tell when it will become explo-
sive, ahd the patient will have to be rushed to the hospi-
tal.

Q@ How does his condition lzst Friday, compare with his

condition on the previous Friday? A It was much more severe

Q@ But vas it thesame thing? A -Oh, yes -- well, it
was more distinct. It was eésy to»recognize its. There
was some obscure symptoms the previous attack, but this
last attack vas very plain,

Q To what school of physicians do you belong, Doctor?

A I am regular,

Q Graduate of what institution? A University of Buffa-
lo, New York.

Q@ And how long have you been practining? A About 13
yers -- 12 yers,

Q How long have you been practing here? A Oh, probably
about eight years. »

Q@ Always at El Monte? A XNo.

Q@ Vhere else? A I have been identified with the Santa
Fe work for a time in Los Angeles; then I took charge of

the work at Albuqueraue, New Mexico, and then came back

to Los Angeles, and finallysettled in El Monte, opening
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hospital.

Q@ You have a hosi)ital at El Monte? A I have a hospital
at El Monte. |

Q@ Do youremember what his temperature and pulse were
Friday? 3 A Yes sir, his temperature was 101l and his pulse
wag 100, at 5 o'clock.

Q@ Were you ﬁhere when Dr Wernigk was there? A Yes-
terday morninge.

Q How was his pulse and temperature then? A His pulse
had subsided in f requency; it was about 80; his temper-
atuee was 99.2. ' ‘

Q That wasn't very different from normal,vas it?

A Oh, yes, tiabt is different from nmormal.

Q@ Vhat is your obinipn about whether he would be .able
to sit as a juror in t‘;his case? A Vhether he would be
able wnt? "

Q To sit as a juror in this case? A Well, I dontt
think that he will -~ he ougggfto be permitted to get

out of bed until-he has had tmt operation ;)erformed on
him, and in that event, it might take weeks. We revér
can tell vwhat we are rwnning up against in opening up the
abdoman. If it is a clean case, he may be all right in
the course of two weeks, then, it would be a question of
whether he would be able to resume his duties here, and

again it might be weeks, possibly six weeks or longer, if

we have to drain the abdominal cavity, if there should b
‘an abscess there. '
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MR. FREDERICKS. That is all.

THE COURT. Any questions, Mr. Rogers?

MR, ROGERS. Doctor, you found physical symptoms, did you,
of the existence of appendicitis? A Yes, sir. ‘

Q Rigidity and tenderness and accelerated pulse and
increased temperature? A Yes, sir.

MR « ROGERS. That is all.

THE COURT. That is all.

D R. Rs. WERNI1GK,
a witnees called, being first duly sworn, testified as
follows: | -
THE COURT. Q State your full name , please? A E. Wernigk
Q You are a regularly licensed practicing physician and
surgeon Hmthis city and county and state? A Yes, sif.
Q Have §§§ffor some years? A 1 have been here for 35
years.
Q Yesterday morning you made an official visit with me to
the home of Juror L. A. Leavitt at E1 Monte. Will you state
the cogdition in which you found the juror and your diag-
nosis of his condition? A 1 found the juror in bed and
he is evidently suffering from catarrh of the éppendicitis,
an attack--there was tenderness and a good deal of rigidity
over the region of the appendix, his temperature was
slightly arove normal,_hié pulse did not indicate anythiﬁg

under %the circumstances. He told me that he had been
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1 ébmiting all day before and from the history thd 1 got
9 | from Doctor Saylen and the patient, why, it just simply
g | fonfirmed my diagnosis; he is subject to catarrlal attacks
4 | of appendicitis which may at times, at some time or other
5 | become quite serious.
¢ | MR, FREDERICKS., Q What do you think of his abilityuto go
7| on with his work here tomorrow? A 1 advised égainst it.
] .1 would not go myself. If I were in the same fix 1 would
g | not. |
10 | @ You do not think it would be safe, eh? A 1 think
11 | he would be taking great chances. It might turn out all
19 | right, 1 would certainly advise against it and 1 would
13 | ot certainly go myself.
14 | ¥R « ROGERS. Q Dr. Wernigk, you found physical symptoms
15 | indicating these symptoms? A Rigidity and tenderness--
1¢ | @ Rigidity and tenderness, and the pulse would not
17 | indicate much and the temperature might not indicate much?
18 A Of course, a litile temperature, you can have it under
19 | @11 kind of circumstanées, but the rigidity and tenderness
o¢ | and the history undqubtedly poinﬁs to it.
2i Q TYou thinkiit would not be fair to him to come down and
29 8it here? A 1 do not think it would be right.
og | MR. ROGERS. That is all.

; o4 | THE COURT. That is all; wunless counsel deaire to be heard
o5 | the court will méke an order pursuant to the}last clause @f!
og | Section 1089 of the Penal Code.
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MR . FREDERICKS. 1t is a matter for the courtlto deﬁermine.
THE COURT. 1%t appears to the court, from the testimony of
Pr. lsaac Saylen and Dr. R . Wernigk, who have examined

Juror L A Leavitt, that the juror is iil, afflicted with
appendicitis and unable to perform his duty in this'court,
the court therefore orders him to be discharged and draws the
name of the one alternate juror who was selected; ire
Blakesly. What are your initials, lr. Hakesley?

MR. BLAKESLY. A. M. Blakesly .

THE COURT. A. M. Blakesly, and calls upon the said alter-
nate, ¥ A. M. Blaskesly, to take the place of iir. Leavitt

in the jury box and be_éubject to the same rules and régula-

tions as though he 'had been selected as one of the original

“ jurorg, and orders that the trial proceed before the 123

jurors &s now oonstitﬁted. Call your next witness.

MR, ROGERS. 1f your Honor pleases, pursuant to provisions_
of Section 1000 of the Code of Civil Procedure, and in com-
pliance therewith the defendant now moves your Honor to orde
the District Attorney and the prosecuticn in this cage within
a specified time, to wit, as soon as the circws tances will
permit, and before the defendant Darrow takes the stand, to
give to the defendant an inspection of the copy or permis-
sion to take a copy of all letters in their possession,
memoranda or documents, telegrams, or entries or hooks or

papers purporting to or claiming to be either inthe'hand:

4

writing of or signed by the defendant Darrow, and the s
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permisgsion to inspect a copy or take a copy of all documents
purporting to be addressed to or to have come to the |
knowledge or claimed to be addressed to or come to the

xnowledge of the defendant Darrow, the same being if evidehocsg

is required to that effect,in the ° possession of or under

contain evidence relating to the merits of the action or

thd defense therein. 1 understand, if youw Honoi pleaseg,
and it is claimed that within the control of the prosecu-
tion and now in their possession*— ’

MR, FORD. Claimed by you?

MR . ROGERS. 18 that a question?

MR . FORD. 1 bég your pardon, you said it is claimed. '1 don
know claimed by whom? o

MR « ROGERS. 1t is claimed by us and sundry newspaper
pronunciamentos attributed to the District Attorney's office
that they have documents signed by Mr. Darrow and docu-

ments which came to his knowledge or to his observation
relating to the merits of this action and some relating

to the defense thereof, beforebmr;Darrow takes the stand

1l ask a ccmpliance with the requirements of Section 1000

to enable us to examine our witnesses thereform,‘and for the
purpose of producing substantive evidence in this case on

behalf of the defendant . 1 take it your Honor is familiar--

THE COURT. Let me have my copy of the section, 1 would

like to read it over first.

scoaned by LA B LIBRARY




w0 -1 S Ot = W DN

NI N S N T R N T N e S o S S Sy v S S S o W o SR SR S Gy 00
Sy O e W DN =S O 0 3 U W N =D

5766
MR. ROGERS. Yes, sir. The matter of notice, if your
Honor pleases, is only a réquirement that sufficient time t0
comply with the order shall be given.
MR . FORD. This, briefly is that the notice is not suffi-
cient, your Honor. |
THE COURT. 1 will hear you in a moment, as soon as 1 read
the section. Now, Mr. Ford, 1 will heazr you if you want to
be heard. |
MR « FORD. 1 call your attention to State vs.Merritt,
100 Tacific, page 637: ‘"Documents of the State's Attorney,
the defendant has no right to see."™ As 1 understand it,
this is confined merely to telegrams?
MR « ROGERS. You have a very wrong apprehsniion of the requedt

1 said letters, docuwments, papers.
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whet her signed by him, memorandum whether signed by him,
claimed to come. to his knox%rledge or in his handwriting,
or purporting to be by his suthority. The 100 Pacific
holds only that documents of certain nature cannot te calle~
ea for, |
MR FORD: In case of Morrison vs. State, your Honor,imn the
51lst S, W. Rep. page 358, and there is one in the 40th Tex,
ériminall page 473, it was held thesmcused was not etitled
to an inspection of his own letters before trial, and ‘argu~
ing merely the proposition of law, held that it was not
applicable to criminal cases; but was a case between par-
ties to a civil action, and they are making a demangzngn
one of the parties in this case, but upon t he District
Attorney, vho is merely counsel for the prosecution, and
further than t hat, your anor,‘the notice is not sufficient
there as to time or particularity. They must describe
the documents which they desire am inspection of, and if
the People refuse to give them éﬁrinspention of those docu-
ments, then two courses are open to them: one of them to
excuse the People fram putting fhé document in and the other
to compel the court and jury to accept the document in the
form they claim that they exist. Take their statement
as to their contents as eridence, but in either event, the
application belohgs entirely to a civil case, and not a
criminal case, and the notice itself, is not sufficient,

and I have not the zuthorities here a2t hand -- we would
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like about 15 or 20 minutes to present authoritie s on
this -- I meén 2 recess of 15 or 20 minutes to gather our
authorities. |
MR ROGEES: TIf the court desires evidence upon the propo-
sition, I will call Mr Fo‘rd. Please take the stand.

THE COURT: Just a moment. It is not a question of evi-
dence -- Mr‘ Ford has asked for time in which to prepare
authorities. Now, we will have to take a little recess

a2 little later., Have you a short witness you ¢ an produce

'at this time?

MR ROGERS: I can, but that matter -- I purpose to call a
witness, one very ‘short witness, but I think that will
divert us into another matter where counsel will doubt-
less have some argument to make, and I don.'t think they
will be looking up authorities while we consider that.
However, I will call MT i’etermichel, if your Honor desires
me toe That will raise another impérta_.nt matter,

¥R FORD: Wﬁat is that, an inquiry into the grand jury
minutes? |

THE COUR': Counsel will show tmi when it comes up. I
think you better take this matter up again at 2 o'clock
this afternoon. In the meantime counsel will have a
chance to get his authorities together, and consider the
application, and unless counseldesires a ruling at once

the court will rule upon the matter at 2 o'clock. If you

insist upon a ruling at this time, we will go into the ma
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ter at t%’ﬁ.s time.
MR APPHE: Your Honor, allow me a suggestion.
THE COUR': It is only a matter ofsaving time.
MR APPEL: That is just exactly what we wish to do. We .
wish to present our right to these documents, that is,
for the purpose of eng.bling us to hasten the examination
of Mr Darrow,. |
THE COURT: I will do better, then‘. I will take the mat-
ter up after the regular morning recess. In the man-.
time, somebody from the District Attorney's office can
be prepa;ing and looking up the authorities.
MR APPEL: The other matter, your Honor, is also a mat-
ter which will probably -- that is, the next matter after
this will probably be a matter which will consume, in
all probability, just as much time as this question, and
if we put the other matter on it would not give them any
advantage, as far as time is concerned.
¥R FORD: I think thé law covers both matters and is
practically¥ the same. In arguing one matter, we will argue
the law cover:j.ng the other matter.
MR FREDERICKS: It would be well that we would have notice
of these points when they are coming up. We can work nights
on'. them and ndét have to have them brought to our at-
teﬁtion at 10 o'clock.
MR ROGERS: I spoke to Judge Hutton about taking it up

vesterday moming, and making the application in court -
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I mean Saturday momning, I beg your pardon -- .fud,ge Hut-
ton indicated that the situation was such that he could
not be here, and Judge Willis had not yet returned --
you repembef your Honor directed me té apply to .;’udge
Willis. Judge Willis had not yet returned from Impexial,
so I was not able to present the matter onSaturday morning.
I am going to demand an inspection, when the documents ar-e
right: here in court.
MR FORD: ';z'ou wanted to do it right in front of the jurye.
THE COURI': No, no; there is no ecasion -~ this is a cold-
bloded proposition of law, that thedefendant is entitled
to or he‘ is not,' i mespective of vhat anybody thinks
about its I think, in order to save }time, tmt the court
will accept Mr Rogers' of fer to put on Mr Petermichel at
this time, and take‘ up this other matter at the close of
the forenoon recess.
MR FORD: I think the putting on of Mr Petermichel is go-
ing to involve the same proposition.
YR FREDERICKS: We will have the information then vhat
to .look upe. |
7. 7. PIERMICHEL, a witness called on be-
half of the d efense, being first ’duly sworn, testified
as follows:
| DIRECT ECAMIN‘ATION

MR ROGERS: Your name, pleses A J. J. Petermichel.
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Q What is your occupation? A  Officdal reporter in the
Superior Court, Los Angeles County, State of Califomia.
Q@ You have been official reporter attending upon the
grand jury in the taking of testimony? A In some por-
tions of it, yes sir.
Q Did you take the testimony of O. A. Tveitmoe before
the grand jury?
MR FORD: We object to tlmt as incompetent, irrelevant
and immeterial, and an attempt to get into their possession
a copy of the statements made by the witness before the
grand jury, which, under the law, they are not entitlel
to.
THE COURT: This is only a preliminary question; to bring
it up squarely, he might answer tmt question yes or no;
then I will hear you on the next question. Answer that
question yes or no, Mr Petermichel? A I did, yes sir.
MR ROGERS: Did youtranscripbe the testimony of O. A. Tveitmo
as taken by yourself, as you have described, bvefore the
grand jury?
¥R FORD: Now, if the court plea.sé.
TEHE COURT': That is a.iso preliminary. He can answer
that yes or no. -A I did, yes sir.
MR ROGERS: Have you a copy of it in your possession at
this time? upon the stand? A I have.
MR ROGERS: Let me have it.

MR FORD: We object to ‘any t ranscript being handed to
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1| counsel of the proceedings before the grand jury, and
2 furthermore, your Honor, I don't believe things of this-
3 | sort should b_é written up without notice to the grand
4| jury -- without notice to the District Attorney, what is
5 occurring before that grand jury..
6| TEE COUR': That is a matter to be-taken up some other
7| places I will hear you on your objection only.
8 | MR FORD: Under the case of i’éople VS -~
9| MR ROGERS: Just a moment, before the whole matter is am-
10 gued, Idesire to make one further inquiry. The testimony
111 o 0. A. Tveitmoe, vhich was taken before the grand jury,
12 state whether or not you gave a transcription thereof, a
13| copy thereof, to the District Attorney? A I did.
14 I gave the original to the District Attorney.
15 Q That is the original transcription? A Yes sir.
16 Q@ How long ago? ' |
171 3R FORD: We object to tmt. The law provides that it
18 should be delivered to the District Attorney.
91 mE courr: overruled. |
20 A I couldn’t say definitely, Mr Rogers. Within a
21 few days after the tesvti‘mony was t&ken, probably a week.
22| VR ROGERS: At what time was the testimony talen? A Feb-
23 rua 1y 16th of this yer.
24 Q It was in this case, was it not?.
25 MR FORD: ' Objected to upon the ground it is calling bfor
26 the conclusion of the witness, and your Honor has already
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decided that matter.

THE COUBI‘: ~ Objection sustained.

¥R FORD: The testimony of Mr Tveitmoe having been taken
after the indictment was returned in this case.

MR ROGERS: Exception. Idesire to show, if your Honor
please -- ¢t was in relation,vas it not, to the matter
now under investigation in this case?

MR FORD: We object to tmmt as calling for a conclusion
of the witness, and an attempt( to get at the subject mat-
ter of the testimony, vhich is absolutely improper, incom-
petent, irrelevan t and immaterial, and the'very matter‘

I desire toargue at this time, that they have no right

to inquire into the nature of the testimony or anything
about theAsubStance of the testimony.

THE COUR': The ohljection that it calls for a conclusion
is sustaiged. _

MR ROGERS: I ask for an adjourmment in ordexf that I may
produce it and show that the testimony itself related to
the very issues and subject of the matter now pending be-
fore this jury. If your Honor will listen to me just a |
moment, I think you wibl‘l vet the view of it that will show
positively the aspect of things, somewhat. We'desire to
show, under the provision of the code, that where testi-
mony is within the power of the marty to produce, and hé
doesn't produce it, it is under instructio_n of the céurt

to the jury to be deemed to be against him. Now, they
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called Mr Tveitmoe to the stand,according to the record,
and they asked him to come to the stand as their witness§
they swore him; asked him his name; asked him hisaddress,
and then excused him, in their case. Now, they will at-
tempt to argue to this jury that we should have called
Tveitmoe. We desire to show that they suppressed all of
this whichwas within their power, and which they had in
their possession, taken before the grand jury, which re-
lated to the merité of this action, and that they did not
produce it before this jury, in order that the jury might
have the benefit of it, whatsoever it migit have been,
Under the law, as they contend for it, Mr Tveitmoe is sworn
not toreveal to us what he testified before the grand jurye.

They sit here in possession of that testimony, transcrib-

DD DN DN NN NN ke e ped e e
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ed by the official reporter, and defy us to do anything.
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They called i Tveitmoe to the stand and swore him as one
of their witnesses; simply asked him his name and address
and then excused him, knowing exactly what he would testify
to, if, perchance, he testified as he did before the grand
jury, or.if he did not, subject to their correction; sub-
ject to the production of the document before the grand
jury asking him if he did not so testify at a certain time
and place. Now, your Honor will be called upon to instruct
this jury that where evidence is wilfully suppressed by a
party it is deemed to be against them and therefore they
cannot argue that the testimony of lr. Tveitmoe, if produced,
would be in their favor. Not only do we want the testimony
to go to the jury but we want the fact to go to the jury;
they had the testimony in their hand which was forbidden to
us; that they have denied to us, and which they have sworn

. they
the witness not to reveal to us, and which have sworn this

A
reporter not tb reveal to us; that they have in their pos-
session testimony relating to the merits of this action
which»they have refused to produce, and under the law they
cannot either argue that the testimony would be favorable to
them or that we should have called for, or that the presump-
tion is in their favor, onthe contrary, we purpose to show
that the presurmption is against them.

Now, if your Honor please, the burden of proof is at

all times on the prosecution, always . We are not bound tom

produce wifnesses to testify to facts in our favor. They
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‘jury and right in that box is a duplicate of that testimony;

of (b

must produce their case and all the evidence germane and
relevant to the proposition, it has been held in this
state that they are duty bound to produce substantial and-
mer itorious facts in their favor and in our favor as well,
relating to the merits of the action.

Now, if your Honor please, they sit here and decline
to permit us a copy of that testimony; decline to per@it
the witness, under his oath and subject, perchance, to a
contempt of court, decline to allow that witness to tell us
what he testified to before the grand jury, and as it were,
dogs inthe manger, prevent us from giving testimony and -
prevent us from produéing it where right there onthat

witness stand is that testimony sworn to before ghe grand

is that fair? That is our evidence; we are entitled to
show the suppression of this testimony, when, as they did,
they called Mn.Tveitmoe to the stand and then withdrew him,
as a substantive fact in this case.

MR . FREDERICKS. Now, may it please the Court, it is
awfully hard to regard Mr. Rogers ser iously in a matter of that
kind . Here is the history of this Tveitmoe business .
Against all ordinary procedure ifr« Rogers wished to retire
from the court room in order that Mr, Johannsen and i

Tveitmoe might be put on the witness stand, there to tell

what occurred, possibly, in regard to the taking of Mrs.

Caplan out of the state. 1 velieve that was a matter tha
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was uppermost in the matter of investigation, and the court
generally permitted the entire procedure to be set aside, and
permitted Mr, Johnannsen and Mr, Tveitmoe to be put onthe
stand by the defense in order that they might tell what they
knew about the taking away of Mrs. Caplan. 1t having been
assumed that Mr. Rogers probably had in the year before,
gained some information in regard to this matter by reason
of his affiliations with the prosecution in another case.

Mre Johannsen took the stand, as the court will remember , and
gave his testimony, and was cross-examined, and when he had
finished, they decided that they would not put Mn Tveitmoe
on the stand. 1 suppose they had their own good and suffi-
cient reasons for it. At any rate, they so decided that
they would not put Mrn Tveitmoe on the stand. He was here;
held here by them, one of treir co-agitators and assistants,
requested by them, that the court permit him to sit here in
the court room and hear all the testimony becauss he was

one of their assistants; exempted from the rule excluding
witnesses, in order that he might be here and assist the
defense in preparing the defense and putting on their wit
nesses . Well, when they failed to put Mr. Tveitmoe onthe
witness stand on that occasion, and decided that they would
not go any further into that matter than they had. gone with

ir. Johannsen, we called 4r, Tveitmoe to the witness stand,

thinking that; peradventure we might ask him ourselves in

regard to the matter, and after having done so Wwe condlude

that--we read the section to him in regard to the, testimony,
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and Wé concluded that as he was so closely affiliated by the
defense we would not put him on the stand but would‘permit
the defense, if they ever chose to put him on the stand,
in order that we might have the benefif of cross-examination
Now tha is the history of M:. Tveitmoe being on the witnessg

stand.
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Now, in regard to this matter, it appears that Mr Tveit-
moe save some testimony -- it has been argued heretofore
btefore the court -- he gave some testimony before the
grand jury after MT Darrow had been indicted. Mr Tveit-
moe, is alive, I presume; is within reach of the defense,
and if t heywant to use.him, to give that ’gestimony here on
the witness stand, or to .give any other testimony, they
can secure him and put him on. It makes no difference what
he swore to before the gfand jury, thmt is not testimony and
could not be int}oduc ed here as testimony. The testimony
must come from the living lips of Mr Tveitmoe on the wit-
ness stand, and this document,’ whic h the witness holds
in his hands, is not testimony. It could not be used
here as testimony while Mr Tveitmoe is available, and can
be put on, in fact, it could not ve used as testimony in
any event, orobably, so we are not suppressing any testi-
mony when we object to the d efense getting ahold of the
Wx"itten-up statements . that. Mr Tveitmoe made before
the grand jury. If theyare the truth, his memory would
assist him in making those same sﬁatements here; if they
wish to interrogate him about them, and they will get
all the benefit of them. Now, that is the point that is
before the court. That is the way Mr Tveitmoe came to
be on the witness stand, and that is the view of wmt the
witness now has -- that it is not testimony and ‘could not g

be used as testimony, but that thedefense wishes to get
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it in their possession in order that they may see what
Mr Tveitmoe did swear to before the grand jury. Now,
that is, we believe, all that this is for'.
MR ROGERS: Just a moment; I am going to make a statement—-
MR FORD: If the court please, I am entitled to finish
side by side -~
THE COURT: Now, who is going to have the floor --
MR ROGERS; Only replying to certain questions of.fact.
THE COURT: You will have an opportunity to reply on
both questions of law and fact at the proper time, but I
must her this argument. '
MR ROGERS: We have been deprived so often of our posi-
tion inargument by attempts at interruption, and so forth,
that it is well for us, if your Honor please, to requife \
that the conditions of the argument and the facts be
stated frankly before we go into th e argument.
THE COURT: I willsee to it that you are not interrupted,
Mr Rogers, but I will hear Mr Ford first, and then I will
hear you fully. |
MR FORD: If the court please, I would like to ask the
witness a few questions before taking the argument upe.
¥R ROGERS: That is agreeable.
THE COURR: GO ahead.
VMR FORD: When did you write this document up that you
have in your hand? A I think sometime within a weei: af- ¢

ter it was taken, ¥r Ford.
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Q And it has been in your possession erer since? A It
hase |

Q It was made at the same time that theaoriginal was
made up? A Yes;

Q@ And is a carbon copy of the original? A A carbon
copy of the original.

Q Been in your possession all the time? A Yes sir,
under lock and key and a secret place known only to my-
self.

Q No one else has had access to it but yourself? A XNo
sir.

q How did it happen you had it in your possession this
morninzg? A Ivas subpoenaed by the court to produce --
here is a copy 6f the subpoena which will probably speak
for itself, I might modify that statement as to no one
else seéing ite I did have my assistant sworn as assist-
ant reporter, in order to transcribe the testimony for me
and he did transcribe it, and outside of my assistant and
myself no one else has seen it.

MR FORD: Now, if the court pleasé, there are two means by
which a document is bfought into court; one under sec-
tion 1000 Code of Civil Procedufe, and the other urder
section 1985, of the Code of Civil Procedure, a subpoeﬁa
duces tecum; which has been served on this ﬁitness al-

" document .
ready. The : A 2. which the witness holds in his hand

is not evidence. It is a statement made by the witness
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out \&f' fhe rresence and hearing of the d efendant. It cbould.
not at any time be used as evidence ggainst the defend-
ant, he not having been present not at any time read it or
declared that itvas authentic, or did anything with re=-
gard to the statement itself, which would make it admié—
sible, therefore, the document is not legal evidence be-
fore any court as far as the d efendant is concerned. It
cannot be used by the People at any time unless Mr Tveit-
moe takes the stand in which case it could be used for im-
peachment of the witness, provided he made a statement dif-

ferent from that contained in thestatement which he has
theres The only object, your Honor, of getting a statement
of this character, on the mrt d thedefendant in this

case -- I dontt wish to be personal -- the only object
which a defendant in an a dinary case could have in ob-
taining a statement of this character would be to enable
the person who had previously tes;ified to something, to
testify in the same manner, and prevent his being tripped
up, to enabvle him to fabricate astory which would not
permit of his being impeched by . a statement of this
character; to make hié testimony conform to the statement‘s
previously made by the witness before some other tribunal.
This very question, your Honor,vas up =--

THE COURP: Ivas about to say, Mr Ford, this question has
been substantially in its present form, came. up here a

few days ago, and the court at that time rul ed upon
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the question asthen presented, and tfze burden of showing |
that the present situation is so different a.:; to cail for a
different rule, I thinic, even, is with the d efense,

MR FORD: I called your Honor's attention at that time,
I bélieve? to the case of People vs. Gla.ss in the 139th.
THE COUR': I think you better let them assume the burden
ih that way, and they might be able to show tmat the sit-
uation is so different as to call for a different ruling,
but that is a burden they have to assume, and ought to be
given a chance to carry.

MR ROGERS: DNow, if your Honor pl ease, counsel is absolutely
mistaken in saying that this document could never be used
because of theabsence of thedefendant. The case of
Peoﬁleagainst Bird in the 132nd California, I read from
rage 263 -- holds among other things,that the defendant
may vaive his right of confrontation and cross:-examina.-—
tion to produce testimony taken in his absence. I
presented that case myself to the Supreme Court --

MR FREDERICKS: But the i'eople cannot use it.

MR . ROGERS: The ’;’eople cannot wse it , but we can use it,
MR FORD:" You could use this statement in place of Mr
T¥feitmoe? I guess not. |

MR ROGERS: I understood, your Honor, I was going to have
the floor.

MR FORD: I beg the court's pardon and I also beg counsells .

vardon. It was so astonishing I could not refrain.
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MR ROGERS: Then I will astonish you a little more.

(Reading:) "Under the title of the 'Rights of d efendant
in a criminal action®, it is provided tmmt a defendant
shaall have the right of confrontation of the witnesses
against him, saving in those cases vhere the charge has
been preliminarily examined by a camitting magistraté,
the testimony taken d&wn by question and answer in the
presence of the defendant, who, either in person or by
counsel, has cross-examined or had an opportunity to
cross-examine the witness, or vhere the testimony of a wit-
ness who is unable to give security for his apwarance has
been taken conditionally in like manner in the presence of
the defendant." That, of course, is an exception to the
ordinary rule, on the part of the %eople; they may intfo-
duce testimony taken under théb circumstances. (Reading:)
"It is here to be noted that thesection isdeclarative of
the rights of the defendrnt, and in so defining those
rights, limits the evidenfe, addthe mode and manner of

its préduction and introduction, which may be employ ed
against him. Ineffect, therefore; end as our decisions
hold, it deprives the prosecution of the right, vwhich

th eretofore in it enjoyed, of introducing\against a defend-
ant the evidence of z deceased or absent witness, unless
taken before a committing magistrate, or by deposition in
the mode prescribed, It forbids the introductiom of the

testimony of such witness, sbsent or deceased, which may
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have been given upon a former trial of the case.  VWhy

the legislature should have so modified thé common law
rule,we need not now stop to inqﬁire. Sufficient to say
that it is quite @fain that it has done so. But, upon |
the other hand, there is in this, no restriction upon

the rights of a defendant. The rule as to him is the same
as it was before theadoption of the codes, and as it stood
at common law. we may waive his right of confrontation,
if he so desires, and introduce inevidence, testifiony of
such dead orebsent witnesses, whether tmt testimonyvas
given at the preliminary etamination, or upon a former
trial of the cause."

Now, there a defendant vgived his right of confronta-
tion. In this instance, I might observe to your Honor
that Mr Fredericks® statement that they called that wit-
ness; that they put him on and then withdrew him, think-
ing that they wouldreserve to themselves the right of cross-
examination. Now, we of fer to show, if your Honor please,
by witnesses, that they produced Mr Tveitmoe before the 7
grand jury and took his t estimony; viiich vas against t hem;
testimony which they dare not read to this jury, but they
brought Mr Oscar Lawler into this court room and sat him
right down behind them when Mr Tveitmoewas to be called to

the stande It has appared in this case, if your Honor

please, that Mr Tveitmoe is under indictment by the Federgl .

grand jury; he is also under indictment by thisgrand ju
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of this county, as I am informed, and the District Attor-
ney, therefore,desires the privileges ofcross-examination,
which would effect that witness' own. personal rights, ‘
which would subject him in this case to a cross-examina~-
tion which might be introduced against him in his own trial,
because under your Honor's ruling, you have pemitted
t hem: to . interrogate every witness from the commence-
ment of his life down to the present time of taking the
stand, s to all his relations and every aspect and fea-
ture in this case, and of the dynamiting cases of the Mc-
Namaras, end all other cases allied thereto. Now, was it
right, if your Honor please, that they should withdraw him
from t hestand for the purpose of cross-examining him, and
with MT Oscar Lawler sitting behind them, theman that is
going to demand of Mr Tveitmoe, his life, maybe, possibly
yers in the penitentiary,vas it right th_at they. should
sit back here and say, "We are going to cross-examine him,"
vwhe re, if they call him themselves, they could not so ;3.0..
Thereupon Mr Tveitmoe being advised by his own counsel,
not by us, he sat here,declined tb go on the stand for
cross-examination; declined to sit here on this witness
stand, snd put his own life and his own liverty in jeo-
vrardy bty a cross-examination of every aspect of his own
case, with Mr Oscar Lawler sitting here ready to ke ad-
vantage of every word and syllable; we offer to show,b if

your Honor please, that he refused totake the stand for u
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under those conditions and under advice of counsel, coun-
sel making the statement to us that they would not pemmit
him to go on and be cross- examined by Mr Oscar Lawler,
through the intervention and mouth of W. Joseph Ford.

I don't blame him; if I were his counsel, I would say,

"You cannot do it", but they had already taken his t estimony
and we stand here to waive our constitutional rights,

as in the case of People against Bird says, "But upoﬁ

the other hand there is norestriction of the rights

.0f the d efendant. He may waive his right of confronta-

tion, if he sodesires." And vwe dovwaive it. Now, vhat
they were trying to do, if your Honor please, was to
trick us, I might say, to out-play us, to euchre us into
this condition of thiﬁgs, when they called Mr Tveitmoe,
as Mr Fredericks has just now admitted to your Honor,

in his lest statement, that they called Mr Tveitmoe, and
then finally concluded, after a momentary consultation,
knowing the rule of law that they could not ¢ ross- examine
him if they called him themselves, that they could not
furnish Mr Oscar Lawler with all the information thet

he sat here to get; they concluded that they woujd, if
your Honor forced us to put him on, so they could cross-
examine him and deprive him of his rights personally, as
the def endant in the cases pending against him. Now_, that
is the situation in a nut-shell. I cannot put Mr Tveit-

moe on to be cross-examined ,because his counsel won't
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let him go on, but tihey have got evidence there, and
unless they they are working for the benefit of Indian-
apolis, unless they are working for the benefit of Mr Os-
car Lawler, they might well have called him upon this is-
sue alone, which they would have a right to interrogate
him about, if he were their own witness.

It is hard for a laymsn to understand t hese matters.

They don't understand, if your Honor please, that the de-

‘fendant has a right to refuse to be cross- examined; to

refuse, if your Honor please, to speak and furnish evi-
dence zgainst himself, and it may not ve eidence ggainst
himself, btut evidence vhich may be used against him,

and therefore, his counsel, very properly, as your Honor
would have done, as I would have done, and as Mr Ford
would have done,s=id, no, not with Mr Oscar Lawler back-
ing this thing up, shall you go on the stand to be cross-

examined for days and days, prejudically to your own trial

in Indianapolis or before the grand jury -- I mean, be-

fore a jury in any courte. You have that right; it is your
own personal right. If, however, they had called him as

they originally intended to do, then all they could have

~asked him about was this dse, and we could not have cross-

examined him about anything eise, but they seeking an
undue and unfair advantage of Tveitmoe, seeking to ap-
prehend -- seeking, as it vere, to portend his own

trial, they brought MT Oscar Lawler into this court room,
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and they said, no, ve will cross—exémine him, thereby,
as I said, depriving him of every right sacred to a d efend-
ant and guaranteed by the constitution of this state and
of the union, and I might say, of every siate. Now, if
your Honor plemse, are we toys to be moved around
as impotent pieces
in the game they play, your Honor? I think not. 8o, if
they may put him on there; they had a right, and they call-
ed him, but Mr Fredericks has confessed to your Honor
that he didn't intend to call him in this case alone.
What he wanted ws to cross-examine him and you and I know,
sir, what that meant. Now, if yourvHonor please, here sat
Mr Slossinger of San Francisco, Mr T.veitmog's attor-
ney, snd refused to put him on orrefused to allow us to
call him, and so, if we did call him, he would not t esti-
fy under those circumstances. Ve were ready to show that
and we offer to show it by competent evidenfe, and we
demand the right to put in the testimony which he gave
under the interrogation of the District Attorney himself
before the grand jury, and under 6ath, waiving our con-
stitutional right of donfrontation, and depriving them of
the right which they sought, to convict Mr Tveitmoe in
Indianapolis, if so they might, with _Mr Oscar Lawler and
themselves getting the testimony hei'e. I will call wit-

nesses to that effect, if it is necessary so to do, and

Mr Appel has some circumstances which hedesires to presen
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MR APPHL: If your Honor please, the legal question which ,iéy
presented to your Honor is ineffect, vhat is legal evi- |
dence under our code -- ' _

THE COUR': Before youbegin, we better take the momirng
recess, MI Appel.

(Tury admonished. Recess for 5 minutes.)
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(After recess.)
THE COURT. You may proceed, Nn Appel.
MR. APPEL. If ycur Honor please, the question that is
presented is whether or not we are entitled to show, first,
that we are in a position of absolute inability to produce
a fact or to produce evidence which is in our favor; second
whether or not we. have a right to present the omission upon
the other side of this case, of a party to thise litigation,
to this suit, an omission which, if proven properly, may
be considered by the jury as evidence in our favor; third,
whether orlnot, by proof of facts and circumstances, whe=-
ther or not we hah%a right to present to the jury such chain
of circumstances as that the jury may reasonably draw an
inference of fact in our favor; fourth, whether or not, by
the introduction of these circumstances which we seek now
to introduce, we are entitled fo the specific instructions
of this court, the matter of law, that the State, people of
the State, represented by the District Attorney here, are
estopped atsolutely from contradicting or claiming a differ-
ert state of facts than that which would have come out in
the evidence had they not suppressed the evidence.

Now, those are the propositions of law and in-
ferences and presumptions which arise upon facts which may

be shown in the case.

Why,'a party to a litigation who claims the’

applicability of & presumption of law provided by the Codk
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must show, he has a right to show, the act, circumstances,
declarations and contradictions from which that presumpticn
necessarily arises, or from which that inference of fact
necessarily arises, or from which either party to the suit
may be estopped from ever denying the truth of the facts.

Now, let us first see what the rules of evidence
are in this state and elsewhere. Section 1102 of the
Penal Code provides: "The rules of evidence in civil action
are applicable also to criminal actions, except as otherwise
provided in this code." So we say, your Honor, that where
ever a fact can be proven in a civil action by showing the
omigsicn upon the other gide to do that which in gobd con-
science he ought to have done, wherevér that may be shown
in a civil action, we say that we have the same right in a
criminal action to show that omission on the part of the
people, just as they have a right to show an omission on ouf
part, were they contending for that propositionvon the part
of the people. o

Let me illustrate it. = Your Honor has had great
experience in equity cases. A manrgets upon the witness

stand — one sidé puts a witness upon the stand and

questions him concerning his remembrance of the circum-

stances surrounding a transaction. He sits idly by. Ee

holds in his pocket a document which is directly contrary

to the evidence he undertakes %

The other side says, "Well, your Honor, we understand
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that there is a document which establishes the fact in-
disputably, and such a document as ‘that ought to be pro-
duced." Why? Because the oral evidence of this witness,
in view of the existence of a document, will be evidence
of leas weight, because the memory of man is so fallible
that there may be a mistake in his testimony as to the
exact import and the exact action of the parties, or the
exact connection of the parties with the facts. We demand
that that document be produced. The other side sits idly
by, and either denieé the existence of the contention upon
the other side or denies the existence of the document.
Would your Honor hesitate a moment in allowing the party
contending for the existence of a written document, would
your Honor deny them the right to shcw the existence of
a written document, and that the written document went into
the hands of the other side, and that it was their duty
to account for its loss? Even if.they contended that there
was no written document, would your Honor noct have the right
to allow the side contending that there was higher evidence
of the fact than that which comes from the oral testimony

to show that fact,
of the Witness,/for the purpose of relying upon the pre-

sumption provided by Section 1%:3 of the Code of Civil
Procedure, which says--subdivision 6, Secticn 1863, that,

"Higher evidence would te adverse from inferior being pro-

duced"--that the ﬁigher evidence would te adverse, frow

inferior teing produced?
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Let's see, what inferior evidence was introduced
here agairst this defendant? Harrington, you know, came
upon the stand, ycur Honor. First, let me take it up in a
logical way-~first they produced the evidence of a banker
down there in San Francisco, who testified that upon a
certain time Mr, Tveitmoe came into the bank with some other
person, probtably Mr. Damm, that he requested the cashing of
a check for the sum of $10,000, and that he requested that
that money should be given to him in large bills; and they
show by circumstancedthat that money went either into the
poesessiocn of Mr. Tveitmroe or went into the possession of the
rerson that he requested the money‘should be given to.

They introduced that fact.' They stop there, ycur Honor .
They stop there. Ordinary decency, ordinary consideration
for the rights of the people of the State of California,
the impulses of any common, honest human being, would demand
that the truth should be shown in this case, would have
demanded of any labor or layman, orkany 2. honest person .
on the face of the earth, that Tveitmoe should be then put
upon the stand and asked, "Tveitmoe, you got this §10,000C,
did you? What did you do with it? Did you give it to
Darrow?" That would have been the ordinary way to follow
up that fact, your Honor, by the merest tyro in the
detective business, by any one that had learned the fact
thatmthat £10,000 was given to Tveitroe. Now, then, let's

go on and see what Tveitmoe did with that money .
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Ah, your Honor, Tveitmoe appeared before the
grand jury . That is admitted here in evidence. Tveitmoe
appeared before the grand jury . Will they deny that they
questioned him? Let them rake the denial here in open
court, as professional men, as professional attorneys, as
men who are sworn to do their duty to their state, to
their fellowmen and to their Gods, let them stand up here
and say that Tveitmoe was not examined before the grand
jury in the presence of ¥r. Ford, that he testified as to
what he did with this $10,000.

1t is the duty of a lawyer, it is the duty of

independent of
any man,/whether he is a lawyer or not, that he shall not
deceive, or sit silently by and lead to a deceit upon the
Court, or upon a constituted part of a court, this ju:y,
sworn and constituted as a part of this court.

Now, let us say that Tveitmoe did give them
that information. Ve have a right to know what that in-
formation was. Was it against us? Let it come cut, that
Darrow may go-'upon the stand and meet that testimony. If
it ié for us then, your Hcnor, we are entitled to show that
fact. And why are welentitled to shfg what that testimony
was? For the reason that we must shog& in order to raise .
this presurption that higher evidence would be adverse from
inferior evidence_being produced How are you going to
apply that presunption of law in our favor? Does it not

becore incunbent upon us, your Honor, to show that higher|
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evidence existed of that fact, and how are we géing to
show it except by showing what Tveitmoe told, under the
solunity of an oath, before that gfand jury, to the District
Attorney, and to the authorities having in charge the
prosecution of this defendant? 1t stands in the same
category thatwe have a right to shor that a document ex-
isted, written evidence of a fact, your Honor. How are
we going to apply this presumption to which we are entitled?

Why, if we asked your Honor to instruct the jury
upon that point, you will say to us, this instruction & not
applicable. Why? Ve ask you} Because you have not shown
that there was higher evidence which should have been intro-
duced, instead of inferior evidence introduced. Now, what
is the inferior evidence? Let us see. The law is that
admissions of a deferdant or confessions of a defendant:
concerning his complicity in a crime or in a criminal tfans-
2ction are of the lowest, of the méanest kind of evidence;
that they do not rise up to the dignity of being evidence of
the fact; thﬁt a defendant may come in and make a confes-
sion of a commissioﬁ of a crime, and 1 say that he could not
be convicted or hung dr sent to the penitentiary upon his
own admissions and from his own confessions, but that
there must be independent evidence showing the truth of
those statements..

And what is this inferior evidence which.they'

have introduced upon the other side? The willing man.
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The man of general utility . The man who says he is testi-

fying under compulson, and who claims icnunity. The man
who, according to his testimony, was willing to violate
every truet and_every confidence that ever was reposed in
him. Outside of the merits of this case, a man who has
shown himself willing to serve the state--he comes in and
says Darrow was down there about the latter part of Sept-
ember, over there on the porch at his house, and he,
"Showed me a roll of bills, and he said that he was going

to get to the jury upon that.  He told me got it from

Tveitmoe." That is the connection which they undertake
to show, ycur Honor. I say that that evidenc%.is infericr
suc

evidence. 1 say it'is so light, 1 say it is , absolutely
infinitesimal evidence, conmpared with the testimony of

a man who is here shown to have gotten $10,000 in ﬁigibills,
or whatever the evidence may be, down there in 8San Fréncisco
September 2, 1911, that the evidence of that man Harrington
is of an irferior quality. 1t is of an inferior quality.
Now, let us see, your Honor. We have a fight, therefore,

to lay the foundation to ask your FHonor to say to this Jjury,
if the prosecution were possessed of higher evidence con-
cerning the transmission of this §10,000 from Tveitmoe to
this defendant here, it was their duty to produce it; and
your Honor has a right to know the nature and character of
the evidence, and this jury, in order to apply that pre-

sumption and principle of equity and justice, have a righ
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to know what it is that they knew that they did not pro-

duce.
| What is it that they knew that they did not

produce? We say to your Honor and to this jury, it is the
evidence and the inforrgdion which they had, which was given
by Tveitmoe before the grand jury under oath. Tveitmoe
was put there under oath for -the prosecution. He came there
before the grand jury as a witness for the prosecuticn.
The defendant was not heard there. He was not inside of
that star chamber proceeding. He was not there to defend .
himself. Fe was not there to raise a finger in protest
against such iniquitous proceeding. He has a right to have
this jury know what that irformation was. 1t cannot be
admissible in evidence as substanfive testimony, but it is
admissible td show that fact, toshow that higher evidence
existed other than the flimsy, windy testinmony of M
warrington. |

Now, upon another principle, your Honorjy-let me
have that section following 1963 or immediately before--
here, 1 have it., Let's see, your'anor. gubdivision 3 of
Sectiop,lesz--and this is good law, splendid law. 'These
presunpticns and this principle of justice are maxims es-
tablished by the experience of men. 1t touches the conscien

of men. 1t is not what every man may dé or say in court

that cught to be évidence,'but it is his act, his suppressio

of evidence that may be given against him.

scanned by LalavrLIBRARY




© o0 =1 Oy Ot = W DN

T e S o S T G o W o T v S = Sy SV Syt
R')D»[Bocoooqc:mm—wm»—t.o

5799

Suppose it had been in another court, -in one of
the departments of fhis court. A man comes in in a case of
accounting bétWeen individuals and he presents his account,
and he says that there is so much of a balance due me from
the defendant. The defendant says, "Show me your books,"
and the party says, "They have been destroyed by fire. They
were stolen from me " The defendant haé a right to show
that they are in existence, and he also has a right to show
by parol evidence what those books showed, and the other
side has no right to contradict it. He is estopped by good
conscience, he is estoprped in equity from establishing the
account by those methods, and it is right that it should be
80. It is right--it is proper. ' |

Now, is that the law? Counsel says in criminal
cases this cannot be done. Then, your Honor, the principles
of equity and jurisprudence must have been, by some mere
will and whim of counsel here, have been entirely eliminated
fromcariminal and civil jurisprudence. |

Now, let us see if that is so. subdivision 3,
Section 1963: "Whenever a party has by his own declaration,
act or omission"--now, we have a right to show, your Honor,
that here is an act on the part of the State of California,
an act of what? An act of suppression. That there is an
omission. What is the omission? An omission to show by
higher evidence rather than by irfferior evidence, a fact in

dispute. The plea of not guilty put in here by the defense
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raises a question as to the existence or nonexistence of
every material fact in the cases 1t raises the question as
to whether there is to be deduceﬁ»by this jury an inference
from any fact or omission, wrether it would be a fact for or
against him. The fact in dispute is, did that money go
intc the hands of Mr« Darrow? Is the evidence of this man
Harrington corroborated? Did Darrow--assuming that he did
get it, for the purposes of thie argument--that he had got:
that money from Tveitmoe, what is the inference that should
be drawn'from it? The witness says he was joking, that he
was joking, that that was a pleasantry. The jury have a
right to know, and the people should have introcduced that
fact in evidence, that it was not a joke, that it was true.
And when they failed to show by the man who received that
$10,000 from the bank, that he gave it to Iarrow, when they
failed to show what became of this $10,0C0 this jury have
a right to know--and they have a right to know whether or not
it was deliberately, intentionally, fraudulently kept from
the knowledge and possession of this jury; so that the maxim
laid dbwn by our code and the legal presumptions of this
code may be applied by this jury, when your Honor gives it
to them. |

Now, let us see. Whenever a party has by his

own act or omission intenticnally and deliberately led

another party to believe a particular thing true, and he

acts upon such belief, he cannot in any litigation arieing
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out of such declaration, act or omission, be permitted to
falsify it. Now, we have a right to show the circum-
stances. We have a right to show this jury, first, that they
had absolute&é evidence upon that fact, either one way or the
other; second, they deliberately, intentionally, stood hére
and‘euppressed'that fact, so that the truth of the statement
here by Mr, Darrow may not be allowed to be contradicted
when he gaes upon the sténd--in other words, we have a right
to establigh the faéts’here upon which we can build a monu-
ment which in law is declared to be an estoppal, which the
other party haes no right to demolish, upon any prirciple of
justice and good conscience and fair dealing. We have a
right to build around this deferdant such a monument, such
a dibralter of truth, that the other side cannot assail it.
Aﬁd we have a right Fo show that they deliberately, in-
tenticrally, have undertaken before this jury to lead them
to believe that Tveitmoe gavé that money to Darrow. And they
have done it with the deliberate intention of making this
jury draw that inference from the facts introduced, when in
fact fhey knew that the evidence was against them.

And that is good law. It acts upon the con-
science of the individual. 1f a man accuses me of stealing
a horse, and he brings witnesses to show that upon the

night that the horse was stolen 1 was seen in the neighbor-

hkood, and that 1 was seen riding a horse and leading another

one, and if he has evidence of the fact that the horse thad
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1 was leading was a horse that 1 had gotten somewhere else
and purchased honestly, he has no right to lead a jury to
bélievé by merely giving those circumstances that that

was the horse that was stolen, and that it was stok n by me.
Why, your Honor, a juror s8itting in such a case, after con-
victing a defendant, would have a right to throw his hands
up in horror and say to the District Attorney, "My God, man,
why didn't you show us the true facts in this case?"  Now,
we don't want this jury misled, we don't want this court
nisled. We have a right to show, as an item of evidence
in our favor, that they had highér evidence of that fact,

and that they were contented with introducing circumstances

scanned by L8




W 00 A B T s O DO

DO DN DN DN e e e e A e e e e
[ A =V~ BN ¢ o B B e > S 1 S~ G VL I =}

24

53803
intentionally and deliberately leading this jzr’,}_y«to be-
lieve that Tveitmoe gave that $10,000> to Darrow.

Now, let us go to another provision of the code‘. Let's
see if there is any law upon the subjecte There are two
classes of indirect evidence. In_direct evidence arises
by inference from other evidence in the case. Sectiom
1957 of the code, states that ind.irect evidence is of
two kinds -- inferences and presumpfions. Both of them we
have a right to establish here, or the basis for them.

In inference is a deduction which the reason of the jury
makes from facts proved, without an express direction of
the law to that effect. An inference is adeduction which
the reason of the jury makesl from facts proved. We are
asking this jury to infer that it is not true -- I want
to be perfectly plain and frank; I might qualify it, in
other words, but it is always better to speak out just ex-
actly what you mean -- we vant this jumy, your Honor, to
infer the fact, and find the ini‘érence ﬁo be reasonably
drawn from the circumstances, to draw their absolute con~
clusion timt that money, when it went into the hands of
Tveitmoe in San Francisco, never left his hands, and that
this d efendant never receiﬂ*ed it. How are we going to
show it? We have a right to éhovr it by showing_ tmt the
other side knows that, that they were told that; that one
of the principal links in the chain as against this dé-

fendant, would have been to put Tveitmoe upon thestand,
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and that when they feiled to put him on the stand, when
they suppressed this knowledge that Tveitmoe had given
them, that then these inferences may be d rawn from the
facts proved., Therefore, I ha.vé proven four propositions,
your Honor: firs{:, that thyy -have & right to d raw this
inference from the circumstances we are undertaking to
show; second, that we have a right to say that they *.iv .
were in possession of this evidence, that it being of a
higher class of evidence, they did, by their own act, -
introduce inferior eviderice, and therefore the presumption
is against them; third, that they are estopped to do it -~
and then comes the important part of it, subdivision 5 of
section 1963, .How are we going to aﬁply this section;
subdivision 5, to the circumstances here, upon which your
Honor may instruct the jury as a matter of }aw that they
have a right absolutely to say from the circumstances of
this case that if évid{ance has been’ suppressed, that that
evidence would have been agai:nst the side suppressing it.

Let's see. Subdivision 5: That evidence wilfully sup-
pressed would be adverse if -produced -~ that evidence will -
fully suppressed would be adverse if producede We have
a right to show the circmnétances upon which we shall
build an instrﬁction from your' Honor conveying to the jury
that rule of law. - Therefore, it is necessary for us to
show that Tveitmoe was before the grand jury before this

trial commenced; second, that he was examined by the
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People there in the presence of one of the prosecuting at-
torneys in this case; third, that he was questioned concern
ing this identical money; fourth, vhatvas the evidence which
Mr Tveitmoe gave?
in

Your Honor, in a murder case, one of the departments of
this court,aﬁnineteen-year-old boy was charged with
killing a woman with a knife, and charged at the same
time with shooting a man five times through the breast,
and he was upon trial., TFive legal gentlemen of the Dig-
trict Attorney's office were prosecuting him -~ five of
them; snd at the preliminary examination it appeared that
the knife had been picked up there by the side of the dy=-
ing woman within a few minutes afterbthe killing. And
they did not introduce ‘it ineridence. Ve asked for it;
they would not produce it. They said they had the right
to keep it and produce it vhen they saw proper to intro-
duce ites We insisted -- we beggeds No sir; there vas ab-
solutely no relief given to the d efense. Ve insisted
that vwe had a right to show whose knife that was. Was it
the defendant's, or vas it the knife of the man who had
been shot in the room? That was an issue in the case. Ve
had a right to show, to introduce it inevidence, and show
the ownership and the possessiom of the man vho was shot.
We had a right to-show vhether this woman was killed by
one or the other of the two men engaged in the room fherew

in that terrible tragedy. The State suppressed it.
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Well, when we came to trial, after a citation-of any
number of zuthorities -- and I say to your Honor, that I
could cite a great many authorities here whre I ready to
present them to your Honor at this time -~ we cited
authorities to the effect that we»had a right to show the
suppression of evidence, and after a considerable citation
of authorities, the court ruled that we were entitled to
show that that knife Imd been suppressed, and after we
got the ruling of the .court, we put witness after wit-
ness upon thestand to show how this knife had passed
from hand to hand, and afterwards we dug it out of the
safe of the District Attorney's office, and when the knife
was produced, then the witnesses came and identified tiat
knife, and not only did they identify the knife, but we
showed by the people who identified th‘e knife that it was
the knife of the man who had been shote It would have
been an absolute improbability, the most improbable
thing in the world, for that 19-year-old bay in that room
with that woman and that man to have deliberately used

that knife to carve one of the two into eternity, and hav-

the two instruments of destruction at the same time.
The men vas acquitted, and acquitted properly. And that

is right. We have a right to show what is the nature and

character of that testimony. We have & right to show

vhy these men did not put Tveitmoe upon thestand. We have
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a right to show why they introduced inferior evidence and
not the highest class of eridence.

Let's see, What right have these gentlemen to stand

here, your Honor, and say to your Honor, tkat you should

not make an order? What right have they got to object?
Vhat principle of justice, what rule of law is there that
justifies them in objecting to every information and every
item of evidence which thedefense seeks to introdub,e in

evidence here? What right have they to say that

.this defendant shall not gain possession of every fact and

piece of information, and then offer it in evidenfe? It
may be, your Honor, when he of fers it inevide_ncé, that
the state will have a right to obj ect, as they always have
the right to obj et to the introduction of aridenceA. But
have they the right to say to this court that thisde-
fendant shall not have the information?

In that case that I cited to your Honor heretofore --
let me read again, your Honor, vhat the court say. It
is in the case of Aaron Burr, the_ court deciding upon that
question by Chief Justice Marshall. Now, Chief Justice
Marshall says: "Now, .i:t‘ a paper be in possession of the
opposite party" -- Now, kt me say, this paper is not in
the possession of the opposite pafty. They have no con-
trol over this paper, your Honor. They have no cont_rol

over thiseridence. They are no more entitled to look at it |

than we are in any particular case, where there is no
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reason for the a’pplication of that rule. They have no

right to objects They have no greater rights than the de-
fendant. They occupy no higher plane of jurisprudence than
the defendant. The law must equally balanced -- balanced
between man and man, between the iDeople of the State of
Califomia and the poorest and most humble defendant.

They have no right to object here. They do not represent
anyone here in objecting to this. Here is a witness upon
the witness stand, and we =y, "We want you to producé

ite" But even if it were in their possession, "Now, if a
vaper be in possession of opposite marty, vhat statement

of its.contents or applicability can be éxpected from the
person vho claims its production, he noi precisely knowing
its contents‘? "If the opposite party be required to pro-
duce his books on a particular subject, it is not necessary
that the entries on those books should be stated in order te
entitle the applicant to give mqtidn. He cannot be expect-

ed to make such a statement. It has always been deemed

general purport, and to state its materiality to the case
in some degree, even {vhen its contents are knowvm. VWhen

a paper is in possession of one party, it is completely in
his power, and is réquired by the other, very strong

reasons must be given to justify its being withheld, if

it have any relation to the case. Before a court would

make adecisive order in such a case, it certainly ousht t

scanned by LalavLIBRARY



© 0 N S Ot = W N -

D O DD DN RN DN DD ke e e e et ped el e ped ek
(= 4 S - o™ T Y = B e S o o B e e b N 1 B = 2 A~ I o Y ]

5809
receive reasonable satisfaction of the probable materiality
of the evidence asked for and refused, and of its relation
to the pending controversy; but the information to be
required must depend on the nature of the case. "

They go on and say, "Criminalcases, it is true, are not
provided for; but cou;ts will always apply the rules of
eridence to criminal prosecutionépo as to treat the de-
fense with as much liberality and tenderness as the case
will ad&nit. The prosecutor is the representative of
the government, the government acts as a party through
the agency of the attorney, who directs and manages the
prosecution on behalf of gévernment. If theeebe a paper
in the possession of the executive, which is not of an
official nature, he must stand, as respects that paper,
in nearly the same situation with any other individual who
possesses a paper which might be required by the defense.
If the executive possesses a paper which is really believed
by the accused to be material to hisdefense, ought it to
be withheld? The question will recur, is it really mater-
ial to hisdefensg? The onlyevidénce that can be receiv-
ed on this point is ffom the party himself, and he has made
his affidavit to its materiality. But that is said to
be insufficient; and why? Because the averment is that
the letter may be. material in the defgnse. Until the
course of the prosecution shall be fully developed, if may g

not be in the power of the accused to make a more posi-
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1] &ive averment. The importance of the letter to the de-~
2| fense may depend on the testimony adduced by the pro secutor.
3 x 4 X X x "Let it be suppo sed that the
4| letter may not contain anything respecting the person now
5| before the courte. Still it may respect a witness mater-
6| ial in the case and become important by bearing on his tes-
71 timony." |
8 If there is anything in the testimony of Tveitmoe here,
9| material to thedefendant here, to hisdefense, isn't it
10 | upon the same plane and simple principles of justice that
11 | thisdefendant should be entitled to see it, and, if it
12| be material to offer it in evidenfe? -Then the question
13| of materiality may come before your Honor.
14 " Now, this is Chief Justice Marshall, Chief Justice Mar-
15| shall of the Supreme Court, a man vho is held in great res-
16 | pect by everyone and every jurist all over the world.
17 "I do not think that the accused ought to be prohibited
18 | from seeing the letter, but, if it should be thought
19 | proper, etc." |
20 Noﬁv, here is a witness upon thestand, and he has notes
of the testimony given before the grand jhry by Mr Tvei,tlmoe_..
22| we say, and we contend that the other side dares not deny
23 it, thé,t his testimony bears directly upon an issue in
24| this case -- was that money which was paid to T¥eitmoe at
25| the bank on the zﬁd dy of September, 1911, delivered by
26 | nim to MT Darrow or not? That is, what did he do with the
money . .
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We said that the other side is suppressing that qvidence.

Ve have a right, 1 say, to show that fact, that that evidencsd
is of a higher nature, we have a right to show to the jury
what the evidence is, of the nature and character of it.

Now, your Hornor, in addition to that an answer
ray be given, as was given, that that is passing the buck
over to the other side. Here is a goat -~ you ride it,
they say to the defense.

Well, 1 am not a good goat rider, and 1 don't
propoée to ride the-goat unless 1 am conmpelled to; and in
this case we could not ride it, anyrow. lr addition to
showinrg your Honor, for the purposes of showing that it is
impossible for us to produce the witness Tveitmoe, we offer
to show your Horor by positive testimony trat we got ilr.
Tveitmoe down here for the purpose of putting him upon the
stand; that ¥ Tveitmoe in answer to a request to go upon
the stand refused absolutely, basing his refusal ﬁpon the
advice of his counsel who representé Mre Tveitmoe in the
ratter of indictments pending against him at Indianapolis.
We offer to show your Fonor that then upon the :efusal we

insisted upon the attorneys coming here for a conference.
We offer to show your Fonor that after that conference r.
Tveitmoe was absolutely prbhibited from testifying, and

that he said that if he went upon the stand he would rot in
jail before he would utter a word that would enable the

other side to cross-examine him--not so much concerning the .
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merits of this case, but concerning, your Honor, matters
which may be brought against Vr. Tveitmoe in other jurisdic-
tions, and 1 say even in this very jurisdiction. ﬁﬁe can
show your Honor trat in this indictment here before this
court it is charged that M. A, Schmidt, J. B. McNamara,

J. J. McNamara, William Caplan, John Poe--the old familiar
crimiral, John Doe and his cousin Richard Roe, and John
Styles and Jane Doe--how can it be said whether they do not
refer to i, Tveitmoe as being one of the persons? Mind
you, your Honor, we don't have to go into inference, or
into opinions about this. The record here shows, your
Fonor, the record absolutely shows here, that one of these
Does or Roes might be Jane, and Jane might be the one refer-
ing absolutely to Tveitmoe. I would not blame ¥r. Tveitmoe
and this court could not have the power'to make M. Tveitmoe
testify here for or against this defendant upon the witness
stand here, except if the people of the State of California
put hinm upon the witness stand, your Honor. They would have
a right to limit that examination to one‘point: Mir. Tyeit-
roe, did you get $10,000 there from the bakk on the 2nd day
of September, 19117 A--Yes. Q-;Did you give that money
to ilre Rarrow? A--Yes." They would have a right fo 8 top
right there, and nothing that he said would involve him

or could be used against him in any case. But if we put

Mro Tveitmoe upon the witness stand and asked him the fact,

dnd we have a right to show his relation to the case.
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Q@ -- Now, Mr Tvéitmoe,"they wuld say to him:'didn't you
know Schmidt and Caplin, and all tese defendants? Vere
you not a party to the conspiracy or to any act which re-
sul#ed in the ekplosion that wrecked the Times and sent

so many people into eternity? Didnt't you know the defend-
ant so and so, and didn*'t he say so and so, and ddn't

you know about the transporting of the dynamite from

-one state into another? Are you not one of the parties

to this conspiracy! 'Ey way of showing the relation of Mr
Tveitmoe to the casey and then your Honor would have a
right to let them ask all those circumstances.

Now, your Honor, your Honor can see how‘gmpprtant it was
for that man to be kept off the witness stan@. And
we offer to show that by sworn evidehce, thaéz\was ab-
solutely bqyond ourpower to introduce the fact, the prin-
cipal fact, first, that Tvéitmoe never gave Mr Darrow any
part, parcel or cent of that $10,000; second, tmt Tveit-
moewent before the grand jury and testified under oath as
a witness for the prosecution, that he got this $10,000,
and that he never gave it to Mr Dérrow, and said he had a
portion of those moneys still at his command, and we of-
fered té show, your Honor, that it is by theAmdst indirect
way that we have ascertained those factse

MR ROGERS: We expect to call witnesses, if your Honor

plese, to show the facts, and we would not like to have 8,

raling upon the general matter until we make our showing.
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YR FORD: Have you finished your argument, Mr Rogers?
MR ROGERS: Well, I donrt know y ete

THE COURT: We will adjourn until 2 o'clock now,
And thereupon the jury was duly admonished and a re-
cess taken until 2 o'clock P.M,.
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Afternoon session, July 29th, 1912, 2 P.M,

Defendant in court with counsel.

J. J. PETERMICEEL on the stand.
TEE COURT: Mr Rogers, you vanted to complete the record,
I beliere, before the court rules on this motion.
MR ROGERS: I purpdse to call Mr Appel. He has not come
vete The question now pending, of course, des not
raise the question as it ought to be raised.
MR FORD: That is the only @ estion that is before the
court, of course. |
MR ROGERS: He can suspend his mling and allow me to make
my offer.
MR FORD: Well, let's decide one question at a time.
UR ROGERS: Well, of course, the relevancy and materiality
of this testimony now offeréd, depends, to some extent,
upon the testimony to be offered in completion of the en-
tire gffer.
THE COURT: i’our offer to show -- just sté.te what your of-
fer is. |
MR ROGERS My dfer is to show that the District Attorney
called O. Al. Tveitmoe to the stand in the course of this
trial as tk;eir witness -- '
TEE COURI': The recogdrshows that al readye.
MR ROGERS: The record shows that already; that they ask-

ed him no questions beyound his name and his age and his
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residence; thereupon dismissed him. That his testimony
was 'ta.ken previous to his calling upon the stand, I think
previous to this case being commenced; subsequent to the
indictment, and at that time hewas inquired of as to the
disposibioﬁ of the $10,000 cash or bills, which has been
referred to in the testimqny of the witnesses at this
trial, ﬁamel:}, the cashier of the Angty London-Paris Bank,
and the teller thereof; that he was inquired of concerning
the disposition of that money, and at that time before the
grand jury being interroga.ted‘by' the District Attorney,
stated that he did not give that money to Mr Darrow, and
that Mr Darrow never received it from him;thhat he had
$7SOO thereof, or approximately that sum, or a consider-
able and substantial portion of the amount still in his
possessione

THE COURT: You dontt offer to show these things by Mr
Appel's testimony, do you?

MR ROGERS: I offer to show that after his dismissal by
the prosecution and their failure to call him, that it is
a part & the record in this case ttat the District Attor-
ney has said in open court, in a statement made before
the jury, that the reason he did not inéerrogate him a8
he desired to c ross-examine him. I fur%v%%,\show tmt O.A.
Tveitmoe is under indictment for matters and things con-

cerning the McNamara cases and the issues involved in the,

McNamara cases in Indianapolis, in the United States Cour
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for that district of Indiana, and has been indicted here
in the United States Court for this district for partici-
pation in the McNama.rg. case or in the matter which led up
to the Mc Namara case. I will further show that he is
intended to be the John Doe referred to in the McNamara
indictmentg,according to his understanding and belief.
That when we attempted to call him to the stand he re-
fused to take the stand and be cross-examined, having been
advised by counsel and by your Honor'!s ruling tmmt he
might be interrogated concemning erery aspect and f ea-
ture and every material ma.tﬁer of his connection with the
McNamara case, and that that cross-etamination was to be
held in the presence of Mr Oscar Lawler, his pro secutor,
in the United States Court of this district, and assistant
in vthe prosecution of the United States Court of the Indiana
District, and that the cross-examination would be used
against him in his own case, and tmt he tookadvice of
counsel, and that, upon advice of counsel, he refused to
be called to the stand;refusdd to testify, so he would
not be cross-examined in matters relating to his cases be-
fore his cases came to trial, and that his counsel, upon
being sent for, and coming here in consultation with us,
advised him to our knowledge, and according to their
statements to us, and his s tatements to us, that they

would not permit him to be interrogated in this case, upon

the ground that the cross-sxamination sought by the Dis-
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trict Attorneywas not in good faith, but was intended,

as a matter of fact, to be used against Mr Tveiltmoe in the
cases pending agaiﬁst him, not only in the United States
Court, but possibly, if the agreement is violated, he might
be prosecgted in this court.

THE COUW': Then, I understand you offer to bring the
matter within the ruling laid dewn in the Bird case cited
this moring, by which Mr Tveitmoe's refusal to take the
witness stand --

MR ROGERS: :\res sir, and that his coungel advised us, and
he stated to us, if called to the witness stand, he would
refugse to tesfify, upon the ground that his cross- exa.mind—
tion would be detrimental to his own case, and to his own
interests and jeopardize his own rights and his ovn 1liber-
ty, and he brought his counsel from San Francisdo here to
discuss the matter. , _

THE COURT: If that is the of fer I can dispose of the mat-
ter. If that offer should be made good, it will not change

he. rule of law, as I see it.
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You will be allowed to make your record complete at such
time as you may be advised and which, and you can ask leave
at that time to do so. But, 1 am satisfied from the
careful attention 1 have given to this very important
ratter this morning--it has been most ably presented, but
1 am_satisfied that the circumstances as presented do not
justify the court in changing the ruling and order made a
few days ago when this same subject matter came up. The
offer by the defendant to introduce a transcript of the
testimony of i O, A, Tveitnmoe given before the grand jury
at a date subsequent to the indictment now being tried,
which testimony is in the hands of the witness on the
stand, and which offer is objected to by the District At-
torney, after hearing the matter fully presented, the court
sustains the'objection of the District Attorney, and the
defendantAhas> leave to amplify the record in the manner
he has indicated by his statement at any time he desires
before the close of the trial. |
MR. ROGERS. 1 offer in evidence, if your Honor please, the
testimony of this witness, refreshing his recollection
from the notes which he made at the time, to show that ir.
Tveitmoe testified before the grand jury that he did not
give any of that $10,000 referred to in the testimony, to
Mr. Darrow, but onthe contrary retained it himsel?, a large

portion of it, a substantial portion of it, to wit, about

£7500 or thereabouts, which is still in his possession,

that such portion of it as was used by ir, Tveitmoe was u
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by the defense in the expenses of the defense in San
Francisco. 1 further offer that for the purpose of showing
that he so testified before the grand jury when interrogated
by the prosecution.

THE COURT. Any objection?

MR, FREDERICKS. Why, certainly, your Honor. 1% is the samg
thing .

THE COURT. Make your objection, so the record will be com-
plete.

MR. FREDERICKS. We object to the introduction of any such
testimony, as being secondary evidence, hearsay, incom-
petent, irrelevant and immaterial.

THE COURT. 7You object upon the same grounds as the objec-
tion to the previous question?

MR « FREDER1ICKS+. Yes, your Honor.

THEVGOURT. the question is substantially the same. The
objection will be sustained. .

MR . ROGERS. (To !r. parrow) ¥r. Darrow, do you waive your
constitutional right to the right to cross-examine 0. 4.
Tveiﬁmoe upon the stand and to the confutation of such
testimony by the introduction of testimony in your.behalf?
MR « DARROW, Yes. »

THE COURT Of course, 1 assumed that--

¥R. ROCERS. Mr. Petermichel, kindly refer there to your

notes and ascertain whethesr or not irn Tveitmoe did not

testify befor e the grand jury, when interrogated by the |

District Attorney, and in the presence of the District At
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torney, yourself and the members of the grand.jury who

were present, that he did not give any portibn of that
$10,000 obtained by him from the London, Paris & American
Bank, whatever bank that was, to lir, Darrow, but, on the
contrary, that he had it in his possession at that time,
with the exception of a small portion thereof, which had
been expended for the purposes of the defense in San Fran-
cisco?

MR. FORD. Again we object upon the ground it is incompetent
not legal evidence or evidence at all, and if the court will
hear me just a moment, subdivision 5 has been read--

THE COURT. State your objection. 1t is substgntially the
same_qﬁestion, but 1 want you to make the record clear.

MR+ FORD. 1 desire to make our position clear to yéur
Honor.

THE COURT. 1 think it is perfectly clear.

MR. FORD. And to the jury. While it is clear to the Court,
1 haventt the slightest doubt of that, it is charged zgainst
us that we have suppressed evidence--

THE.COURT. Oh, you can argue that to the jury when the

time comes. This is an argument to the court. This is a
question for the.court now..

MR « FORD. Objected to simply on the ground it is incom-
petent and immaterial.

THE COURT . Objeétion sustained.

MR . ROGERS. Exception. (To the witness.) vRefer now to
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your notes taken of the testimony of O. A, Tveitmoe, and
state whether or not at the time he testified, he did not
testify of and concerning, in answer to Questions of the
District Attorney, of and concerning the disposition or
disposal of the $10,000 received by him by the cashing of
a check at the London, Paris & American Bank, whatever the
name of that bank may be, in San Francisco, which was a
check upon the Riggs National Bank of Washington for
£10,000 payable to C. S+ Darrow?

MR+ FORD. Objected to.

MR, ROGERS. Cn or about September 2nd.

MR+ FORD. Objected to on the ground it is hearsay,
incompetent, not legal evidence.

THE COURT. Objection sustained.

¥R. ROGERS. Exception. vow, on what date did he

testify before the grand jury?

MR « FORD. Objected to on the same grounds--irrelevant,
incompetent and immaterial.

THE COURT. 1 think that is already in therecord. 1If it is
not; let bim state.

A February 16, 1213.

MR . ROGERS. @ Refer to the record and state whether or
not a representative of the District Attorney‘s office was
there present at the time his testimony was taken, interro-
gating him? '

MR, FORD. Objected to as incompetent, irrelevant and imi
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terial whether there was or not, the evidence being in-
competent , o
THE COURT. Objection sustained.

MR. ROGERS. Exception. Q Was ﬁu Ford there?
MR « FORD. Objected to on the same grounds.
THE COURT. Objection sustained. : 4 \\“\

3

X

MR . ROGERS. Exception. Q State whether or not, referring
to the record, iirn Tveitmoe testified that he had a sub-
stantial portion of that amount of money received from the
cashing of this check of $10,000 on September 3nd, or there-
abouts, at the London, Paris & American Bank, the check |
being upon the Riggs National Bank, payable to the order of
Clarence S. Darrow--state whether or not he did not state
he had about $7500 or thereabouts'of that amount in & :

safety - . depos it box in San Francisco, in his possession

at the time he appeared befcre the grand jury? R g

MR « FORD+ Objected to on the ground it is hearsay, incom-
petent and immaterial,

THE COURT. Objection sustained.

MR « ROGERS. Exception. We will withdraw the witness.

/
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W. J. ¥ORD, recalled on béhalf of the de-
fense, testified as follows: ‘
THE WITNESS: I have been sworn before.

THE COURT: Mr Ford has been sworn b efore.  Proceed.

DIRECT EXAMINATION
MR ROGERS: You are assistant District Attorney, are you,
Mr Ford? A yes sir. |
é State whether or not you were present before the
grand jury of this county on or about the 16th day of Feb-
ruary of this yar?
MR KEETCH: We obj ect to tmt as incompetent, irrelevant
and imma.teria.l. ‘
MR ROGERS: It is preliminary, entirely.
MR FREDERICKS: That would not make any difference whe-
ther it is or not, it is immaterial, and the court can see
what it is preliminary to.
TEE COURT: Objection sustained. |
¥R ROGERS: Did you interrogate O, A. Tveitmoe before the
grand jury“;? | .
MR KEETCH; We obj ect-vto that on the same ground.
THE COURT: The objection is sustained.
Q Didntt Mr Tveitmoe testify before the grand jury, in
your presence -~ .

¥R KEETCH: Ve object to that on the same ground -- pardo

me e
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MR ROGERS: -- didn't Mr Tveitmoe testify in your pre-
sence tmat he aidn't give any portion of the $10,000 re~
ceived by him for the cashing of the check on the Riges
National Bank, payaivle to the order of Clarence S. Barrow,
on or about Séptember 2nd; didn't give any portion of that
money to Mr Darrow, but, on the contrary, retained it him-
self, with the exception of an amount there which he had
expended for the purpose of the defense in San Fran-
cisco? ' |

MR KEETCH: We object to that on the same ground.

THE COURT: The objection is sustained. |

¥R ROGERS: Exception.

Q@ State whether or not you did not her him testify to

that effect before the grand jury?

¥R KFETCH: Objected to on the same ground.

THE COURT: Onjection sustained.

¥R ROGERS: Exception. State whether or not he did not
testify he had in his possession at the time of his ex-
apination, in the neighborhood of $7500 of that $10,000,
the same being in San Francisco undef his control and in
a safe deposit box. |

MR KEETCH: Obj ected to upon the same grounde.

THE COURT: Objection sustained.

MR.FOGERS: Ezception; You called Mr Tveitmoe to the wit-
ness stand, did you not?

MR KEETCH: Objected to on the sme grounde.
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MR FREDERICKS: TFurther, the record is the best evidence.
THE COURT: Obj ection sustained.
MR ROGERS: E#ception. You were subpoenaed to produce here
certain documents and papers. Have you produced them?
MR KEETCH: Thé same ohjection.
THE COURT: Well, that is a different question.
MR KEETCH: ynder the rule of the court --
MR EREDER;CKS: A different question, but it is the same
objectione.
THE COURT: Here is a witness subpoenzed to produce cer-
tain documents and papers.
MR FREDERICKS: Well, I presume it is preliminary.
TEE COURT: That is a question tlat ought to be answered.
MR FREDERICKS: The objection to tmmt, I think should be
that if hevas subpomnaed the subpoena would probably be
the best evidence.
THE COURT: Oh, yes, it probably is.
VR FREDERICKS: ©pe might --
MR ROGERS: All right, I will withdraw the question.

Were you served with a copy of this subpoena this moming,

which document I now show you? A I acknowledge the ser-
vice of it. You have shown it to me. '

Q@ Have you produced the documents described in such sub-
poena.

T}IE COUR': Let me see it.

MR FREDERICKS: We object to the question. The court
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will read the subpoena and see the reason of the objec-
tion. We object to the question on the ground it is in-
fompetent, irrelevant and immaterial.

THE COURT: Well, this brings up squarely the application
me.de this momming before Mr Petermichelvas put on thestand
undersection 1000.

MR KEETCH: _Yes sir.

MR FORD: And on that point, your Honor, we are’prepared
toargue the objectione. |

MR ROGERS: Then you can come down and argue and go back
and talk again. (Discussion.) - 1

MR FORD: If the court please, we object to the produc-
tion of the documents called for, among other grounds, and
at the esent time called for in the -subpoena on the}
ground that the defendant -- that they have come into

the possession, if thegy are in the possession of the wit-
ness, that they have come into the possession of such wit-~
ness in an official capacity, and as representing the pro-
secution, and that no notice has been served, as requi red
by law, if section 1000 applies té a criminal case; and,
second, that section 1000 does not apply to this case nor
to the particular documents which are called for in the
subpoena .

THE COURT: Letts- put aside the question of notice. DNotice

is areasonable notice, and unless there is some reason toy

the.contrary, the court will assume that thenotice given

at 10 o'clock this morning is sufficient noticediy .. ovliBrARY
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MR TORD: As far és time is concerned, but not as contents
and materiality. There is no averment in the notice serv-
ed in court this morning nor in the subpoena if it be con-
strued as a notice, which Shows the materiality of the docu~-
ments applied for. There must be some showing -- and
nothing discloses the identity of the particular documenté
sought. Theré must be same éhowing made to this court that
the documents are material, so your Honor may judge whether
the deféndant is entitled to them. There is no showing
dny of those documents are of any value to the defendant or
that he intends to produce them in evidence. The defendant
in any criminal case cannot compel the prosecution to dis-
close the evidence which it has in its possession, if there
is any document which theydesire to introduqe in évidence,
then it is up to them to serve a notice, descrive the docu-
ment which they desire to produce in evidence, and then if
the prosecution refuses to introduce that document or to
produce it for them, they may introduce secondary evidence
of its contents and a recaicitrant witness under such cir-
cumstances --
THE COURT: &ust a moﬁent.
MR FORD: And a recalcitrant witness under such circum-
stances, in addition to that, may be punished for a contempt
of court, and there is no showing here, either in the sub-
poena or the notice, vhat the documents are, of what.mate

izl valve they are to the defendant, and that the defenda
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even desires to introduce them in evidence, AlY in the
world tiet this emounts to, your Honor, is to find out

what evidence the i’eople, the prosecution has in its pos-
session, and in case that section 1000 of the Code of Civil.
Procedure, which, by the way, is merely a means adopted by
our Code of Civil Procedure as a subsbitute for the old
bill of discovery in equity proceedings, and is so treated
in a2ll the decisions under that section -- has no applica-
tion and never did have any application to a criminal case
and the history of the section will show it.

Attempts have been made in this sts.,te by defendants to
compel the prosecution to disclose what evidence they have
against a defendant, to compel the prosecution to inform
the defendant of all the evidence, and our courts have
held that they could not do that, and there is a wise rea-
son, a wise cause for theexistence of such a law. If the
prosecutiongather evidence to prevent perjury being com-
mitted in a trial of a criminal offense, if it prepare for
the cross-examination of witnesses who might be produced
upon the stand and the defendant in a criminal case can
compel the prosecution to give them its material to the
defendant and his witnesses, it might be easy for the de-
fendant and his accomplices in the commission of a crime,

to make up a story which would defy impeachment, to make a

story which would hbear some semblance of truth, and yet be

in accord with the evidence tlmt is in the possession of

scanned by LALAWLIBRARY




N DN DD NN DD e e e e e e e e e et
Sy U o W N - OO 0o Ut W NN - O

© 00 =31 & Ut kW D e

5830

District Attorney. In this case, your Honor, we have
from time to time --
MR ROGERS: Will your Honor permit me -- Mr Ford con=
senting =-- I do not believe, if your Honor pleases, that‘
the conditionss of the evidence are sufficient at this
time to justify the argument being made upon fhis ques-
tion. I desir.e to produce Mr Appel as a witness upon one
feature of the matter. pe has just come in and I do not
think, if Mr Ford will permit me to suggest, that condi-
tions of therecord are such that we ought toattempt to pre-
sent the matter fully, because I intended to interrogate |
both him and MTr Appel further in order to present certain
considerationg of evidence in testimdny which will put the
matter before your Honor more squarely than has been put
by the mere asking if he has produced the documents under
the subpoena decus tecum.
THE COUR': All right, Mr Appel. éo One

HORACE H., APPEL, a witness callced on be-
half of thedefendant, teing first duly sworn, t estified as
follows: |

DIRECT EXAMINATION
MR ROGERS: Your name is Horace H. Appel? A ;{es sir.
Q Attorney at law? A i(es sir.

Q@ Practicing in these courts? A ves sir.

Q Eow long have youba‘en admitted, Mr Appel? A Oh, I
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don't remember,

Q, A good many yearse A A little over 20 yeqrs'.

Q One of counsel for defendant in this case? A ﬁ'es
gir.

Q" . ¢ You understand the matier which I shall present

to you, and I will therefore not int errogate you by too

many questions.

MR FREDERFCKS: But we do not, Mr Rogers. _
MR ROGERS: You possibly will in a few moments. Will you
please explain and state why the defendant has not called
Mr Tvei?moe to thewitness stand? |

MR FORD: To that we okj e¢et on the groupd it is inc ompe-
tent, irrelevant and immaterial; counsel has a right to
call a witness to thestand, they had the right to call Mr
Tveitmoe to the stand and then it is for Mr Tveitmoe to Te-
fuse to testify, to give his e&cuse., It certainly is incom-
petent for the witness on thestand to testify to hearsay 7
testimony, and that is all that Mr Appel could do at this
time; he could testify what he might have heard other
people say, those other people not bheing unlerb ocath, not
being here for cross-examinatione. Andkif Mr Tveitmoe were
here, he vould at least be under oath, and we would have
an opportunity to cross-cxamine him, and that is the pro-
per wvay for a witness to decline, and that is the only vay

that a matter of that sort can get into the record, If

your Honor wibll recall, Mr Tveitmoe was on the stand, he
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was asked several questions, and then when we demanded
that the section of the code be read to him, that an argu-
ment arose, and he was allowed to 1l eave the sta.ndk. |
The preecution at that time might have proceeded to examine
him if they so desired, but we did notdesire to d so, and
we have stated our reasons here several times, simply that
we consilered him an accomplice and unless the section was
read which would prevent him from being pro sécuted in this
case, and further, unless we have an opportunity to cross-
examine him, we did not believe that we could present the-
full truth to the jury, and did not proceed .w'ith the ex-

amination.
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Now, for this witness to testify as to the reasons why Mr.
Tveitmoe did not take the stand would be purely hearsay and
incompetent, irrelevant and immaterial, and no foundation
laid for the introduction of the other testimony, because
there can be no fourdation laid. ¥We are corredt in our
objection to the testimony which is being sought to be intro
duced here, it is impossibly to lay a foundation for it.
Our contention is this: That when they seek to introduce
a statement made by Mre Tveitmoe outside of some court, out -
side of a court trying the same cause, the same proceeding,
outside of the method provided by law for the reading of a
deposition, we contend that such testimony is hearsay, is
not competent, is not legal evidence and no foundation can
ever be laid for thé introduction of hearsa testimony . ther
is no such thing known to the law as a foundation for the
introduction of hearsay testimony; and that is all they
are seeking to do at the present time. 1f our position is
correct, it is hearsay testimony and there is no necessity
of laying the foundation; if we are wrong there is still
less reason for laying the foundation, because they can
themselves introduce it without laying this foundation, and
for the reasons stated, we object to the testimony and the
guestion .
MR. ROGERS. 1f your Honor pleases, it comes with somewhat
of a sﬁrprise to-me that it is claimed tha hearsay testi-

mony cannot be introduced. ’When counsel asked Mr, Biddi
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to relate a statement made by J B McNamara to him,
Biddinger, before Mr. Rarrow ever knew that there was such
a person as J. B. McNamara--he didn't know he was on earth,
and yet théy asked for that testimony. Now, 1 have not
asked him what r. Tveitmoe said to Mr. Appel. 1 bave not
interrogated the witness as to why Mﬂ Tveitmoe did not take
the stand; the question is, why did not the defendant |
call ln Tveitmoe? Now, in order that the record, which
has been inadverténtly misstated, may be correctly urder-—
stood, 1 call your Honor's attention to it, page 2243, Sir.
"0. Ae. Tveitmoe, a witness called on behalf of the people

ha&ing first been duly sworn, testified as follows: ir. Ford,
1 ask to read Section 1324 of the Penal Code to the Witness|
"THE COURT. Mr. Tveitmoe, at the request of the District At-
torney 1 will read you Section 1324 of the Penal Code of
this state which reads as follows:
"dre Appel. Wairtt a moment, your Honor.
"dre Darrow. 1 see no occasion for reading this." Mn Appeﬁ
makes an argument then Mre Fredericks says--breaking into
the argument, "Just a moment, your Honor. There is a point
1 would like to consult. |
"ir« Ford. 1 think the section explains it, your Honor, and
we would ask that that be read to him anyway .
"ir, Fredericks. . Just a moment, your Honor .

"The Court. That is somewhat long and it might bebwellﬁ

for the jury to retire while it is being read.
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"Wr. Fredericks. Just a moment." You see, Mr, Fredericks

didn't want this to get away from him. (Reading) "Ve

would like a little further time to consider thisnmtter}

there is another witness 1 can put on.

"Mr« Ford. We ask that he be considered under subpoena.

"The Court. All right.

"The Witness. Mr. Fredericks, do you want me here this after

noon?

Milre Fredericks. Do you want to get away this afternoon?

"The Witness » Yes, 1 intend to get away this afternoon.

"Mre Fredericks. What time does your train go? |

"The Witness . 1 guess about 6 o'clock.

"Mre Fredericks. 1 will see you at 3 o'clpck.

"The Witness. All right. (The witness leaves the stand}).

"d{re Fredericks. 1 am not sure we have another witness."
Now, that is the situation. Now, 1 asked this witness

why the defendant did not call lr. Tveitmoe. 1t is always

proper, if your Honor pleases, to show why a witness is not

called. He may say, "dr, Tveitmoe was stricken with paralysi

and.could not talk."™ He might say, "ir.» Tveitmoe was absent

from the state." He propably wont, but nevertheless he

might, and the question would call for such an answer:

"Why di not the deferdant call lr. Tveitmoe?" We will stand

here, if your Honor please, for an hour, listening to the

statements of counsel as to why ¥Mre Tveitmoe was not produoed.

by us. Now we purpose to spike that gun right now, and

m

have a right to do it. We have a right to take from the
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the ability to argue that we did not call ¥r. Tveitmoe becaus

his testimony was against us .

his testinrony would have been against the prosecution; that
the reason they tbok.him off the stand was because it was
against them, and they mereiy wanted to cross-examine him
about the general aspects of the case, and we have a right
to show we do not call a ~ material witness in order that
they may not argue against us on that proposition, and 1

put the straight question, "Why didn't you call Mn Tveitmoel

We have a right to show that
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VR. FREDERICKS. Now, may it please the court, questions of
fact are determined by the testimony of witnesses on the
Witness stand. Fach side has the same process as the
other side to bring their witnesses and compel them to
testify. Whether Mr. Tveitmoe wanted to come or doesn't want
to come, the process is in the hands of the defendant to
compell him to take the witness stand and then if he refuses
to answer re may state to the court and jury why he refuses
to answer, rather than to state it to his attorney and have
his attorney state it to iir. Appel or himelf to state it to
Mro Appel and Mre Appel state it to the jury . The question as
to why i Tveitmoe didn't take the stand is not an issue

in the question of determining the guilt or innocence of
this defendant in the manner in which the defense attempts
to make it, and it cannot be made an issue in that way .
Vhatever counsel will argue is a matter to be taken up at
the time of argument. We may argue one way and the defense
has an equal opportunity to put in an equal nurber of hours
and make more eloquence in arguing why he was not put on the
stand for some other reason, and they can give as many reasol
as their ingenuity and eloquence is capable of devising
and if any of them appeal to the jury, tha is the time to
use it, and the occasion to apply it, but this staterent--
an anawer to this question by this witness would be merely

argumen$ to the jﬁry as to why a witness was not called.

1f the defense can do that the prosecution can do it, for
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prosecution has an equal right in the matter of bringing
witnesses onthe stend, and immediately, your Honor, What
would be the result? 1If we didnt't call a witness and they
put another witness on the stand to testify why that witness
said he didn't want to be called, it is immaterial, it is
irrelevant, it is incompetent to any issue tefore this
court; it is hearsay, and if there are any other vices or
fdallacies known to Iegal objection 1 would add them too.
Thére is absolutely no reason or warrant in law or pro-
cedure for such a question at such a time.
MR « FORD+ 1f the Court please, it is perfectly agmrent
that if this witness is allowed to answor this question
that he will answer it in one way, namely, that for the
reasons already stated by ifr« Rogers by way of argument that
they could not put him onthe stand, his attorney would not
let him do it, on the other hand--
THE COURT. The court is not interested in what the answer
will be . |
MR. FORD. By way of illustration, by way of argument, your
Bonor . Now, if it is admissible for the defendant to put
one df the attorneys on the stand to testify why they didn't
call a witness, would we be permitted to also put a witness
on the stand and show that the reason we didn't but Hr,
Tveitmoe on the stand was that we believed him to ke an

accomplice of the defendant inthe commission of this crim

THE COURT. tThat question has just been covered, Nr. Ford.
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don't want to curtail this argument, but 7 think it is

taking a great deal more time than we ought. Captain
Fredericks presented that line of thought.

MR, FORD. 1 don,t thinkrthe situation of our putting a
witness upon the stand has been presented.

THE COURT. 1 heard it said.

MR . ROGERS. 1n that matter, if your Honor please, if your
Honor desires it to be put in another way 1 will put it

in another wéy; it would save time.

THE COURTs 1 don't think there is any difficulty to the
form of the question. The question is whether the substance
can be gone into at all and 1 am unable to agree with the
defendant's view in that regard. You can ask it in any
other form you wish to amplify the record. Objection sus-
tained.

MR. ROGERS. Exception. Q@ Mre Appl, did you have a consul-
tation with lr. Tveitmoe and his counsel with reference to
putting him onthe witness stand after the prosecution had
withdrawn him from the stadd, as 1 have read.frém the
record heré?

MR . FREDERICKS. rhe same objection.

THE COURT. Objection sustained.

¥R+ ROGERS. Exception. Q Did you hdve a talk with Mr.
Tveitmoe and Mr. Slossinger, his counsel from San Francisco,

after he had been witkdrawn from the stand by the prosecu-

tion, with reference to his taking the stand for the
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defendant?
MR , FREDERICKS. rThe same objection.
THE COURT. Objection sustained.
MR . ROGERS. Exception. Q State whether or not you soli-
cited Mr. Tveitmoe to take the stand in behalf of defendant
and as a witness for;defendént with reference to that
matter?
MR « FREDERICKS. The same objection.
THE COURT. Objection sustained. ‘
ER. ROGERS. Exception. Q ©State whether or not ir, Tveitmoe
and Mr. Slossinger told you that he was under indictment at
Indianapolis, under indictment in the United States Court
here. and pdssibly under indictment in the very indictment
which has been introduced in evidence here, and that he
would not go upon the stand and be cross-examined-as to his
connection with the whole McNamara proposition for the
reason that it would be used againat him in his own case?
MR + FRECERICKS. The same objection.
THE COURT. Objection sustained.
MR . ROGERS. Exception. € Statz whether or not you--
THE COURT. Mr. Rogers, ir. Appel wants to confer with you
and you may do so.
MR . ROGERS. Q You ma& state what efforté, if any, were
made by you in behalf of defendant to get Mr. Tveitmoe to
attend this trial as a witness on behalf of the defendant .

MR. FREDERICKS. The same objection.
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THE COURT. Objection sustainsd.
MR « ROGERS+ Exception. 1 offer to prove by this witness in
accordnace with my previous stfatement to your Honor --
MR « FREDERICKS. The same matter previously stated?
MR. ROGERS. VYes.

scanned by LalavrLIBRARY




©w 00 ~J o Ot B~ W N

I I T S S e R S e N~ e - =
B PBRERE S K&K S & & & ® 0 R S

5842

MR FREDERICKS: The same objectione
THE COURT: The objection sustained. I should have added
the same ruling.

MR TOGERS: Exception.

Q Didn*t Mr Tveitmoe tell you at the time you consulted

him and his counsel with respect to his appearing as 8 wit-

ness, didn't Mr Tveitmoe tell you that if he were not

cross-examined with reference to his case and his connec-
tion with the McNamaras, and his knowing Schmidtty, oir |

M.A.Sctmidt, and Caplin and those others, he would testify
that he had in his possession at the time, that is, at

the time of his consultation with you, the largest pa rt of

that money, of the $10,000, and that he gave a portion of
the $10,000 received by him fotf thq‘cw,shing of that check

on September gnd, to Mr Darrow?

MR FREDERICKS: The same obj ectione

MR ROGERS: pme will be glad to testify to it, if it were

not for the fact he would be cross-examined in reference

to his whole connection with the matter, for the purpose of
effecting hig own cases in Indianapolis and here.

MR FREDFRICKS: The same objection.

THE COURT: Objection susfained.

MR ROGERS: Exceptione. I of fer now, if your Honor please,

to call Mr Tveitmoe as a witness and place him at the dis-

position of the court with the understanding that he willl

hot be cross-emmined corc erning any matter effected by
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cases, or in any issue involved in his own cases, either
here in the Unlted States Court or at Indianapolis, if he
will testify solely concerning the disposition of the
$10,000 received by him on the 2nd of September., Will
counsel stipulate to that?

MR FORD: ‘.;'ust e moment.

TEE COURT:¢ You can put Mr Tveitmoe on the stand if you
want to.

MR FREDERICKS: Counsel asked us for a stipulation‘ to.

that effect, and we refuse to make such stipulation.

MR ROGERS:" That is all,

THE COURT: Now, Mr Ford, you may proceed with the argument
that was interrupted on the question of the production of
certain documents and pap ers and telegramgs and other
things, under section 1000,

MR FORD: I was just remarking, your Honor, when I was
interrupted that the law did not pemit a defendant, by

any means, to drag and go through the prosecution's evi-
dence and find out what they had: to go on a fishing expe-
dition and find out what they had; tiat the law presumed
tmt the defendant vas entitled to be informed of the na-
ture of the charge against him; it was presumed that the
defendant, if innocent, and even if guilty, should be con~-
victed -- c:/,-: £, guilty, should be convicted bty legal
evidence, and if innocent he would know the facts as to

his whereabouts and what he had done &t the time in ques

tion, and timt he could introduce truthful witnesses
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upon the stand, and it did:: not ' : pemit a guilty man
to put perjured testimony upon the stand and to guard
those perjured witnesses against cross~-examination by des-
troying the protection which the District Attorney had
buid t up against such perjured testimony . This is
not the first time that people have tried or defendants
have tried, to find out what the testimony in the hands
of the pros ecution wase.
MR ROGERS: Vait a moment‘. I take an exception to the last
two éentences, and I characterize them as misconduct.
MR FORD: Will you read the last two sentences?
¥R ROGERS: Calling witnesses purjured, and I depy that
absolutely that is our purpose and intention. They have
documents there vhich they obtained without Mr Darrow's
consent, which they obtained by subterfuge and chicanery,
and which Mr Darrow has never seen, some of them, and
which they claim to have -- some of them -- and some of
them which we want to introduce which we have no copies
of, and which were taken- from his files, and we do not
desexrve anything of that 'kind, and we take anexception.
MR FREDERICKS: We have nothihg that was taken from the
files of Mr Darrow.
MR APPHL: No, he states this is not the first time tmmt
the defendant has tried todestroy the guards which the Dis-

trict Attorney has put around his case to prevent perjury_

and subbornation. How? Perjury to be introduced on behs
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of the defense? That is in substance what the statement
is, and we say that is absolutely fzlse; it is misconduct
on his part, and it should not be tolerated by this court
for him'to make any such statement as that.
MR FORD: 'Read the last two sentences.
THE COURT: If the court understood the remark correctly,
it was z general remark applicable to any such case and
used to illustrate the conditions that might arise, and
if the court had interpreted the remark as counsei for the
defense have, it certainly would have reproved coun sel at
once, kit I interpreted it having no more application to .
the defendant here in connection with the remark than wheﬁ
counsel was talking about the murder case this morning by
way of illustration. Perhaps I am wrong.
MR ROGERS: Just a moment, sir. "This is not the first
time"v. If that dpes not bring it dovn to the present
monent .
THE COURF:  Did he say that?
MR RO('}ERS: ;[es sir, he did.
THE COURT: I would like to have the reporter read it.
(Last two sentences read.) "
MR FREDERICKS: Read the rest of itg
(The reporter reading as follows: "It was presumed that
the defendant, if innocent, and even if guilty, should be
convicted -- or if guilty should be convicted by legal |

evidence, and if innocent he would know the facts as to
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his whereabouts, and vhat he had done at the time in ques-
tion and that he could introduce truthful witnesses upon |
thestand and it did not pemmit a guilty man to --1)

THE REPORTER: There is a word there that I cannot make

¥
out -- i
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MR, FORD®* 1 will repeat the remark i was about  to make.
MR, APPEL. No, let the record be read. Tﬁé

THE COURT. No, no, let us get what was said.

MR . FREDERICKS. 1t is rather sfrange if—-weli, we call for
the record--that an attorney can be making an argument tha
William J. Burns being the greatest subbrner of perjury

in the United States, am Xr. Ford canrot make a hYpothetical
case referring to no witness in particular, and using the
word "perjury? without committing misconduct--

MR. APPEL. That is only a subterfuge; they have referred
to this case.

THE COURT. let us get at this record now znd see what it
is. '

(Reporter attempts to read record.)

MR « APPEL. We will supply by affidavits what we contend
was said by the witness and we cannot do it because the
record is not correct in our opinion, your Honor, and we
now claim the right to a correct record of everything that
is said here.

THE COURT. You have that right.

MR . FORD. Priefly, then, the law does not permit’--

MR. APPEL. We take an exception to the court's sfatement
and what the statement wae and the construction it bears.
MR . FORD. wave you finished?

MR + ROGERS. Go ahead.

MR. FORD. The law does not permit a guilty nar and his |
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accomplices to draw a drag net of inspection through the
papers and documents of the Dietrict Attorney for the purpose
of preparing a defense to his case upon per jured testimony
and preventing that per jury from being discovered, if the
District Attorney desires to build up a series offacts and
get possession of evidence which will prevent that from
being done, he is entitled to do so, and the law does not
permit a guilty man to guard against that protection which
the District Attorney has built up. And an innocent man
does not need to go through the archives of the District
Attorney and guard agairmst cross-examination;. a man who is
telling the truth on the stand once will tell the same
trﬁth at another time or another tribunal before which he
may have appeared.
MR+ ROGERS. 1 take an exception to the statements just made,
if they are in the remrd, upon the ground they are an un-
fair characterization of the jé defendant and weregneant and
intended as such and 1 state it is misconduct; 1 state that
the documents we are after were documents surreptitiously
and by chicancery secured from the files of the defendant
and we want them amd we call for them--
MR. FREDERICKS. Then 1 will say, that we have absolutely no
such docurents and will swear to it and that will end the
necess ity for the argument on the question of law. We have
not a single, solitary scratch of the pen that bears thatw

description. Now, if that is what counsel wants--
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MR+ ROGERS. vVery well, that settles a great deal of it.
MR . FORD. MNay 1 be pérmittai to finish the argunent?
THE COURT. Perhaps this matter is settled row. let us see
if it is 1f there are no papers there is hothing to pro-
duce . -
MR . ROGERB. 1 understand, if your Honor please, that certain
telegrans of the defendant, crigiral telegrams sent under
the defendant's name, many of them probably not signed by
him, as for instance 1 sent out many telegrams over my name
or they are sent from my office, that 1 never do see, tut
neVerthéless they have procured them from the telegraph
companies and we cannot get them, they were brought into tha
box and we carnnot find the telegrams and the telegraph
company says theyare in the poseession of the District At-
torney and we want them; telegrams supposed to be delivered
to us or to . parrow or to his office, we want to use themn
for evidence and we cannot get them; letters that N
parrow is supposed to have sent, some of which he'may have
signed and some of which he probably never did sign, but
which bear his name, just as youi Honor sends out many
telegrams, just as yém clerk signs your Henor's nawe to
subpoenaesy-but we want them, and they are not in our files
and in our possession; we hdave aright to them. Now, your
Honor, if they have not/zgizgrams which answer that des-

cription, of course, 1 take that in the spiriﬁ in which

.t,

is said, but we want these telegrans which are our prope
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and which we have a right to and which we could have got
not
if they were/in the possession of the DistBict Attorney,

" by subpoena to the telegraph conpany . Now, this question ie

before the court.

THE COTVRT. That clarifies the matter as to what iswanﬁed.
¥R . FORD. 1f the Court please, the denial of the District
Attorney was that we had any telegrams that were pro-

from
cured/'. the defendant by chicanery and fraud, or from the

files 09 the défendant at all, and it is apparent that what
they want is not telegrams that were procured from their
Tiles or docunents that were procured by chicancery or fraud
| but they are referring now to documents which were obtained
by process of law in a legal wanner from the telegraph
company , which is an entirely different thing.

THFE COURT. Counsel for defense should not have uéed the
word "chicanery™ and "fraud" at all.

MR+ FORD. If any such documents were obtained, let it be

shown .
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1| MR APPHL: With your permission, your Honor,--  Mr Ford,
2 you do ﬁo.t pretend you have any right to go down here to

_ 3 the telegraph office and get our telegrams, the originals,
41 for instance, and get them into your posseésion, and then
5 deprive us of the right to get them in some way or other,
61 or use them as evidence, if we can use them as evidence?
7| You do not pretend that would be right, do you? Wé have a
8 right to get then fram you.
9| ¥R FORD: I am going to argue the question that is now be-

10 fore the court, assuming, for the sake of argument, we had
11 some telegrams signed by the 8efendant, would we, if we
12 had such telegrams, pe required to produce them to the de-
13 fendant? That is the point that is before this court,
14 regardless of how they got into the possession of the pro-
15 secution, and our claim is that the law does not permit a
16| defendant to get his documents, even if they are in the
17 possession of the District Attorney; that it does not mEr-
18 mit him to find out ﬁmt was in the possession of the Dis-
19 trict Attorney. I have stated all the grounds upon which
20 the law rests. Now, in the ca.serof i3e0ple versus Alviso
21 in the 55th Cal., at page 232 of that case, the defendant
22 was indicted for murder, the zﬁost serious crime known to
23 our 1éw; that is, one visited with the most serious penal-
24 ties. At least, -there are other crimes which might be re-
25 garded as more serious, but this is the one to \*hich is
26 attached the most serious penalty. Before the commencem
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1| of the trial, the defendant moved the court that the pro-
2 | secution be ordered to furnish to the defense a bill of par -
8 | ticulars of the eridence relied on to support the indict-
4 | ment, on the ground tmt they were informed that the indict-
5 | ment vas found on the testimony of one Eularidlartinez,
6 | whose name was endorsed on the indictment, who testified to
7| the killing on a certain d&y and at a certain place, and
8| vas informed tIat the presecutiom might abandon the tes-
9 | timony of Martinez and prove it by one Juan /Va.ldez
10 | that thedefendant was killed at another time at a differ-
11 | ent place and under different circumstances, and that by
12 | reagson of such conflicting information and of the genera.l-‘
indictment, :
13 | ity of the . -:a -~ ., the defendant did not know what case
14 | they were to meets, In tmat case they did not ask for
15| the evidence itself, they merely asked for a bill of par-
16 | ticulars; they asked for much less than what thisdefend-
17 | ant is asking for, and thedenial of the motion by the
18 | court is a.ssigned-as error. "Ourattention has not been
19 | directed to any section of the Penal Code directing a bill
20 | of particulars to be furnished to adefendant on trial upon
21 | a criminal charge, and we do not call to mind any rule of
22 | law requiring the same to be done. We see noerror in the
23 | ruling." Much less than what they are asking for in
24 | this particular case.
25 | MR ROGERS: Let us see timt.
26 | MR FORD: Thet is all it holds, which is a bill of
ticulars, which is much less than is asked fox here. . I
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the case of Sfate versus Terry, reported in the 55th
So. Reps. page'15, a Louisiana 'case, also found :i!nI 128
La. at page'sso, .t"he defendant in that case was indicted
for . selling liQuor and aiding in the violatiom of the li-
quor laws, mther, by giving a prescription to one who
had taken it to the drug store, and had it filled, doing
s0 in violation of the laws of Louisiana, which prohibit-
ed a physician from giving a prescription, except in a case
vhere it was absolutely necessary and legitimaté. In that
casé the prescription upon which the liquor had been sold
was in the hands of the prosecution, the very prescrip-
tion upon which the prosecution was based. The physician,
the defendant Terry, demanded that he be allowed to in- A
spect that prescription, that document which had been
.signed by himself, in order that he might prepare his de-
fense, and meet the accusation brought by the authorities,
and the courts held in that case that the d efendant was not
entitled to an incriminating document signed by hmimself.
That is not the law of Louisiana alone, but is the law of
all states; the general rule about production of docu-
ments is laid down in Wharton's Criminal Bridence, the
latest edition, the 10th Edition, Volume 2, page 1136,
page 564 ~- in‘discussingz the production of documenfs and '
cases where it might properly be produced, the author says:
"The first essential to such production is to show to th

court that the document sought is relevant to the issue.
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When this essential requi rement is complied with the court,
according to the circumstances of the case will order the
production of the document", and if your Honor will bear
in mind at the beginning we made two obj eetions, one was
that there was no showing as to the materiality and rel-
evancy of the documents asked for, there was no showing
that they desired to introduce them in evidence, the
notice was insufficient in that particular. Assuming, for
the sake of argument, that they can compel the production
of any of the documents, tat is one point supported by
Wlaf)rton here, and we go-ﬁlrther than that, we not only
claim that the nétice is insufficient, assuming tmt the
documents were of a nature to sustain the production of

them upon the demand of thedefense,
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and we go further than that, we claim that they cannot,
even if they had prepared a sufficient notice, that they
could not compel us to produce an incriminating document

in a criminal case, that the section has no applicaticn to
the propositicn now before your Honor. As Wharton says

in the same paragraph, "FHowever, in criminal cases it is
particularly evident that the accused cannot conpel the
prosecution to produce documents whichhehimself has made.
He is supposed to be familiar with what ke himself has
made, " he is not entitled to have incrimfnating letters
written by him produced for his inspection," and citing the
cast of Morrison versus the Stafe in the 40th Texas Criminal

which 1 have here, "Nor to have produced a statement made
the accused.

and signed by, rinself, even on the ground that such state-

ment is material to his defense," citing the case of
People versus Fitzgerald, 120 Missouri, "Nortc have produced
a statement made and signed by the accused himself, even
cn the ground that such statement'is material to his
defense.”

| Now, in the case of MNorrison versus the state,
that case was a case in which a man who had been formerly
a minister, while hie wife was living, he traveled about
buying or pretending that he was buying cattle, and he met
a former sweetheart of hie, he told her that the wife whom
he had married in his younger days was dead, that the '

ninieter of whom she had been hearing was not himself but .
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was someone else, that he was engaged in the business of
buyihg cattle, and under those circumstances he wrote many
love letters to her. The motive sought to be established
by the prosecution was that the deferdant had killed hie
wife in order that he might marry the sweetheart of his
early days and the prosecution had in its possession many
incriminating letters written by the defendant to this foruer
sweetheart, The defendant made an attempt to get those
incriminating letters--

MR. ROGERS. We do not want any incriminating lettérs, we
say that right now, we want letters we want to use our-
selves. ‘ |

MR . FORD. They must be either inorimirnting or self-servingj
ohe or the abother, or else absolutely not material at all.
There are only three classes of telegrams which cane possibly
exist, as far as this defendant is concerned; one would te
telegrams containing self-serving declarations which under
no circumstances are admissible; the other would be in-
criminating letters, and the third class, which would in-
cludé all those not ingluded in the first twe classes, would
be telegramg which have no relevancy or materiality to the
case at all, so that under all the circumstances, unless

they are incriminating telegrams, it is not necessary to

case of incriminating telegrans, even in the case of evi-

dence that is likely to be produced against tre def enda
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or that could posgibly under some contingency be produced
against the defendant, things which under all principles,
above all others, if he is entitled to at ail he ought to
be entitled to those, but even as to those, he is not en-
titled to that. As the court says, in Mcrrison against the
State, "Appellant's second assignment .of errdr ie that the
court erred in refusing to grant an order compelling the
prosecution to produce the letters requested under
defendant's motion to that effect, because he had a right
to inspect the same before going into the trial so that he
might take the proper steps to prepare his defense." That
is exactly thé situation here, in order that they may take
the proper steps to prepare their defense. Certainly there
cén te no intention to offer them in evidence in their own
behalf, they do not seem to have ir mind this any rarticular
letter or telegram, they do not identify any particular docu
ment that they desire the prosecution to produce, they do
not state the materiality of it, they do ﬁot statethe pur-
pose of it at all, and under those circumstances the only
possible purpose can be, so that they might prepére and take
proper steps, take the proper steps to prepare their defense
(Readitg) nlt appears that these letters, however, were
produced upon the trial of the case; the witness Steel and

Miss Anna Whittlesky appearing there in ample time to tes-

-

tify upon the trial. We know of no law compelling the prose

cution to disclose the character and kind of evidence that
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it has against the defendant. Furthermore, it is not made
to appear in the recordvbefore us in what way appellant's
rights were injured, or that he was deprived of any sub-
stantial privilege. The evidence showed that all the letter
were written by him. This being true, amduncontroverted,
certainly he knew the contents of the letters, and could
not claim any character or kind of surprise." Paraphrased
in this case the defenaant could not be deprived of any
substantial privilege. The evidence will show that all the
documents called for were written by him, certainly he must
know the contents of the documents that he is asking for,
and this beéing true he could not claim any character or kind
of surprise concerning documents that were written by him-

: does not
self. (Reading.) "1f he eémuld, the record,disclose that
he did claim any such surprises We do not think the court
erred in refusing to grant 'the motion, because, at the time
the same was made, it could not be complied with; and,
besides , appellant had the full rght of cross-examination

as to these letters during the trial."
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Now, the sweetheart in tmmt dase is exactly in &he po-
sition of the telegraph company in this casee The defend-
apt in that case is in exac‘tly the same position that the
defendant is in this case. The telegrams in that case or
the letters im that case are exactly in the position of
the telegrams in this case, and if all he is asking for
are documents written by himself -- if the documents were
written by him, certainly he knows the contents of them,
and the prosecution cannot be compelled to furnish him
the evidence that it has, if it has any, that it has
against him, and enable him to prepare hisdefense, and
we are holding it, if we have any such matters, we would
have a right to hold them until 'such.time as we deem wise
or proper to produce them.

MR ROGERS: ‘I just ask counsel if he hasn't got right

now from the telegraph companies original telegrams sent
vy Mr Darrow to Samuel Gompers on either the 22nd or

23rd, the date when Mr Gompers was informed and asked to
send someone out here?

MR FORD: When we are compelled to answer that question
then counsel can put é.nother question to use Now,' in the
case of State versus Fitgéx‘ald :.another murder case, your
Honor, "The first point relied upon by defendant fori're-
versal of the judgment is the action of the court in re-
fusing to sustain his motion praying the production Iin

court of the written statement made and signed by him to
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1| the Chief Detective 0fficer, William Desmond, after the
2 | inquest was over." The coron er's inquest. (Continuing
3 | reading:) "And he was beilidg held for the homicide, and
4 | which was at the time of the trial in the possession of
9 | the prosecution. The motion was filed before the taking
6 | of testimony was begun. No rTeason has been assigned where-
7| in there was error in overrulin g this motion.® He vas
k 8 | being held for homicide, and which was at \the time of the
9| trial, in the possession of the prosecution, a document
10 going to the very merits of the controversy vhat was be-
11| fore the court, a statement made and signed by the def end-
12| ant himself with regard to that very matter, a documsnt,
13 | the possession of which, or the knowiedge of which, was
14| of the highest importande to defendant and his counsgl,
15 | and they made a demand for it, and certainly, if the law
16 | ever permitted the d.efendaﬁt to get possession of a docu-
17 | ment that was in the hands of the prsecution, that would
18 | pe the case, and yet the law doés not permit it. (Con-
19 | timuing reading:) "It is true that it is said the state-
20. mentwas necessary and material to thedefendant in the
21 preparation and prépei' presentation of hisdefense, but .
22 as to vwherein or how material, we are left to conjecture.”
23 In this case wherein is it necessary or material to the de-~
24 fendant, is left -entirely to conjecture. pe doesn't even
25 specify the documents that he asks for. (Continuiné reads
26 ing:) "Nor has it been made apparent to us why it was ne
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essary for the purpose claimed by defendant». Moreover, it
ve.s the evidence of the 'state, and if defendant's conten-
tion be correct, he could, for a like reason, and upon the
same principle,_have asked the court to require the state

to produce its witnesses before his counsel for their ex-

amination in regard to their knowledge of the case, but

he might thereby be better prepared to make' hisdefense;
something for which no lawyer would contende. At most, it
was a mat';ter resting‘ in the discretion of the court, and
it did not act unwisely in overruling the motion." |

In State versus Léard, the 10th Pacific, page 637, I
think that is the case which I read to your Honor.
THE COURT; i’ardon me, Mr Ford, I think you read most of
these cases on a former argument.
MR FORD: I think I did, your Honor, and I think at that
time I called your Honor's a._i':tention to the case of Ex-
varte Clark in the 126th Cal., read from the syllabus --
second syllabus, your Honor, (reading:) "The court is
bound to protect a party to an action from undue inquisitiam
into his private affairs, and cannot allow a drégnet of in-
spection to be drawn through all of his books and papers, |
to discover whether they db or do not contain legal evidence
infavor of the opposite party." They are not, in this
case, entitled to'dfaw their dra.g-nét through all of our

books and papers for the purpose of a fishing excursion

to find out, if, perchance, it contains some lega.l ev1d-

ence which mlgnt be lezal ev1dence infavor of th?h €: u%
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in this case, nor will a mere suspicion that the contain
material evidence warrant an order for their productione.
The court has no power to order the production of bdoks or
papers by one party to be used as evidence for the other
party without an affirmative and substantial showing by

affidavit or otkerwise,

scanned by LalaveLIBRARY




11s

© 00 1 & Ot = W DD =

Do Do Do [\] [A\] [\ Do et [ =4 —t [ — —t bt — - p—
< (&)} W [SY) (3] fond [} o] oo -1 o p) [ I o Do it <

ord er until the documents are shown to be in my possessioy

5863

that ttey contain evidence material to the cause of éction
or defense of the pafty"requiring them." In that case an
crder had been made by the court and thre defemrd ant was pun-
ished for contempt in refusing to produce thé books and
papers . The defense raised that there was no rateriale--
no averrment of the materiality of the evidence requested
by the opposite party and that, therefore, the court had
exceeded its jurisdiction in trying to compel Clark to pro-
duce the documents, consequently the order punishing him for
contenrpt was void. The matter came up on habeas corpus
to the Supreme Court and the petitioner was released. The
decision covered some 7 or 8 pages, I believe your Honor is
familiar with it. 1 think we read it to you before, in
which it settled the question of notice. The Clark case
holds, your Honor, that they must specify in detail that
which they wart and make some showing of its materiality.
That has not been done until a moment ago MNr. Rogers asked
for the Gompers telegram. Is that the telegram-you desire?
MR+ ROGERS. 1 desire that among others and i purpose to
inquire for all of it. My questicn was simply, have yocu
produced the docunents named in the subpoena. 1 have not
been permitted to show the mater iality or descripticn of any
of them.

FR FORD. 1 don't have tocomply with any request or any

and are shown that they have some materiality, and that th
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rust be specified in some way in order 1 may pick out such
documents, if 1 have them.

MR « ROGERS., Bring them all here and we will pick them out.

Mﬁ:'Fbﬁﬁib 1 am not doing anything 1 don't have to.
MR. FREDERICKS. We think the first step should be a speci-
fiction on the part of the deferndant just which documents
they wish and the/;gteriality, and then we will know what
to argue from. |
MR. FORD. 1 will only content nyself onthe questicn 6f under
ex parte Clark page'340, (Reading) "In the éase at bar, we
are satisfied that the order in questiocn was unauthorized.
There was not showing by affidavit or otherwise that the
books in question contained any evidence material to plain-
tiff's cause; the only evidence onthe point was the testi-
mony of petitioner when on thé witness stand as plaintiff's
own witness, and that showed that they did not contain such
evidence. 1n Morrison ve Sturges, 26 How, Pr. 179, the
court says: 1t is not enough that the party believes or

is advised that the paper contains material evidence. Facts
must be shown to support such belief. Moreover, it was

in effect a general omnibus order for the production of all
defendant’s books, which has always been held to be un-
authorized." Just as counsel has now advised me to bring
in everything 1 have in my possession, a genéral omnibus
crder .fthat might answer avﬁery general description given |

ib the subpoena, and as the court says here: "(Reading)
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V"It has always been held to betnauthoriZed; for, while it
named certain books, yet those constituted all of defendant'
bo&ks, as appeared from plaintiff's examin&tion of the peti-
tioner as to what books the defendant had. Again, the
order was in the nature of what Lord Chencellor Fardwicke,
over a century ago, called 'a mere fishing ©ill'! and such
bills have been universally condemned. 1t is further
evidence that these books were not required to be produced
for the direct purpose of introducing them in evidence."
The court says right here, and there muet be some showing
here that these documents which they want to have produced
must be documents which they intend to put in evidence.
They must show there is some materiality, and avow their
intention of putting them in evidence. (Reading) "Plain-
tiff would not have offered them or any part of them in
e vidence unless he found something in the part offered
that was relevant and material in support of his side of
the case; he merely intended todraw his drag net of
inspection througlk all of these bcoks under the ostensible
moti&e of trying to get something which his witness had .
testified was not there . 1In the meantime, all the private
business of the defendant--all ites dealings with persons
other than plaintiff, its methods of conducting its af-
fairs, perhaps its finarncial condition and other natters
vitally importanf to its welfare-=-would have been exposed.

There is no warrant in tre law for such a forcible Wholemaié
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violaticn of a persons privacy upon such a showing as was
made in this case. A man does not lose all his civil
rights because he is brought into court as a party to a
suit. As was said by Lord Hatherley: 'A court is bound to
protect a defendant against undu&nquivsition into its
affairs'; and it would be difficélt to‘imagine a more
striking instance of such ‘undaa}n‘éui:eitioh’ than an order
compelling the defendant to produce for inspection all of
his books upon the mere suspicion--againet positive
evidence to the contrary--that they might possibly contain
some evidence favorable to the plaintiff, and without
peointing to any particular part of all of these books over

which this suspicion was supposed to hover.
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The authorities on the subject are innumerable. Many
of them arose out of the discussions of the old 'Bill of
discovery' and many out of later statutory provisions;
but the principles which they declare are clearly to the
point thatbsuch an order as is here under review is un-
atthorized: Ordginally, an order fof the production of
a paper, document or book was made only when the document
was once declared on in the bill or set up as a defense;
or where the party asking for it had an interest in the
document itself -- as where it was a contract between the
parties, and there was only one copy of it which was in
the hands ofvthe opposite party, or where the instrument
was in the very nature of things, material evidence as where
it was alleged to have been forged or altered, and timt
it would, on its face, show the fact alleged; or where
books belonged to both parties and wQuld.necessarily con-
tain evidence of the issues pending -- as in the case of
a suit between partners, or generally between principal
and agent or trustee and beneficiary. Afterwards, such
orders were undoubtedly extended so as to include other.
grounds for productibn of papers, and were in many stat es,
as hereinvefore noticed, regulated by statute and rules of
court; but the principles applicable generally to the
forced production of papers, are declared in the authori-
ties as above stated, and we have been réferred to no

case warranting such an order as the one now under re-
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view."

The counsel have not, either at this time or when the

subject was up the previous times, have not once called yomw/

Honor's attention to a case which WOuldwvarranf an in-
spection of the document in the possession of the Dis-
trict Attorney, not one authority have they shown where it
said a thing of that kind hms ever been done. (Reading:)

"Many cases are there cited to the point that there must

be a substantial showing that the document or book sought

for contains material evidence in support of the cause
of action ordefense, of the party asking.for it; and that
such a mefe suspicion as appears in the case at bar will
notwarrant an order for the production. But the princi-
ple which is determinative of the invalidity of the order
involved in the case at bar is stated on page 533, where
the author says, 'The right given by statute t& discover
books, papers and documents relating to the merits of a
pending action does not entitle a ﬁarty to enter into a
mere fishing examination of all the books, papers, and
documents of his adversary. Anrinquisitorial examination
wa.s not contemplated.by the framers of the statute.!'"

So much for the materiality required undef our law.
In case of §e0ple'vs; Glaze, in the 139th California,--
THE.COURT: It seems to me, Mr Ford, we are wandering into
the realms of elemetary propositions, whether there is 2

as . .
necessity of it --, the presiding judee of this court, v
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suant to section 2020, 21, 22 and 23, I had occasion to
pass on the merits of this précise Question4several time%q
day for the last year, in the matter of taking depositions.
MR FORD: If your Honor is satisfied on the point --

MR FREDERICKS: There is one matter --

THE COURT: I am satisfied I have read pretty near all the
law there is in California on that point.

MR FREDERICKS: There is one matter I think will shorten
the mattery -- I am never very ldng in my remarks -~
counéel has not stated what they want. Now, if there is
anything in our posscession, any document, or if we can
get a hold of any document éhat this defendant wants to
introduce inevidence he shall have that document.

MR ROGERS: Very good; why didn't we save all this --

MR FREDERICKS: But that is not the point. We declined tq
turn over to them all of the material that we may have
gathered in order that they may fish and finger through
it. ' ‘

THE COURT: All right, now. Let's stop with that. Ve

are altogether on that point. '7 '

MR FREDERICKS: No,.we are note Let them specify vhat
they want, and that they will introduce tmmt in evidence
when they get ite.

MR APPHL.: Now,-your Honor, just one moment --

THE COURT: Now, let me see if I get Mr Rogers' stateme

I understood MTr Rogers to acquiesce in that statement.
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MR ROGERS: No, I did not say I would introduce it in evi-
dence. I am not going to introduce in evidence anything
I don't see fit to, but I have a right to refresh the wit-
ness' recollection -- I have the right to telegrams he
sent, The teiegrams I do want to introduce in evidence
which they have gotten ffom the telegraph companies and
which they have gotten, as I understand it, from our files,
which I have a right to have, for the purposes of this
case, I am on no fishing expedition; I don't vant to
wander through all their documents and books. All I want
is that which relates to Mr Darrow. Vhen, On Saturday, I
began largely indetail for examination: of Mr Darrow, I
found the absence of documents Wheré they ought to be,
from the telegraph companies, and from the files, and I
found them in the possession of the District Attorney.
What am I going to do but ask for them just as I have asked
the telegraphchmpanies?
MR FREDERICKS: &ust let counsel specify just what he
wants, then it may be, -- I am not saying we will --
if he will specify just exactly vhat he wants -=
MR ROGERS: &ust exéctly -~ I cannot always doe.
¥R FREDERICKS: And show its materiality --
THE COURT: Let me make a stateﬁent here that may shorten
the argument a little., I have héd this question so many

times, as I have said, under section 2021, which provid

2s .
for the taking of depositions, and have constantly refu
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to issue any order for the issuance of a subpoena except
when the affidavit discloses, at least, upon information
and belie¥, that the witness whose depositiom the affiant
sought to take, or the party sought to take, testified to
some material fact. Now, that is practically this point--
if it is different from this point, let's have the dif-
ference,

MR APPEL: Now, your Honor,we contend thét sections 2019
and2020, and 2021 have absolutely no application to this
question. Our contention is this, your Honor; that if
the telegraph company had telegrams there that Mr Darrow
had sent on a certain occasion on a certain date, that we
would have a right to call the tel egraph company to pro-.
duce that telegram here, either to show someverbal act of
the defendant, some substantative fact or by the telegram
mede by him to refresh his memory therefrom, just exactly,
your Honor, as document.-- several documents were used in
evidence here by the ﬁeopie, gotten from different insti-
tutions, which refreshed the memory of witnesses upon thé
stand. Your Honor will remembei' you eren admitted those
documents, although .the statute says that the memorandum
itself is not evidence of the ficts contained in it, and
as has also been said in the case of feople against Lanter-

man, but they went in evidence. Now, that is on the part

of the prosecution, they were used for that ~purpos'e. Oyr
contention is that if the telezraph company had a tele-
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‘gram sent by Mr Darrow on a certain day to any individual,

which that telegram and the fact of sending it vas so
connected with aniso related to some fact that he woﬁld
testify upon the stand, we would have a right to say to the
telegraph office, "Come into court with that telegram",
and when Mr Darrow was on thestand, we certainly vould have
a right to show him the telegram to either refresh his
memory, or to corroborate any fact that he was going to
testify to by the fact that he had sent the telegram in
reference to any matter that he may disclose upon his tes-
timony. I didn't suppose anyone would contend that could
not be done. Now, we issued a subpoena here and we go

to the telegraph dffice and we ask for the. production of
such a telexram of such a date. They answer they haven't
got it. Well, who has got it? The District Attorney.

Who is the District Attorney? The District Attorney is a
person that has come down there and taken that telegram.
gan't we do the same thing with the District Attorney?
Can't we come to him and say,."Produce that telegram?" The
question as to vhether we can uée that telegram or not,
your Honor, may not - is not the matter under inquirye.

The question whether we can introduce tmat tel egram in evi-
dence is not at all involved in this issue. The question
is whether we are going to be deprived of aaﬂridence which
we, in good faith, say we can use on the examination of

our witnesses here, perchance, because the District Att
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has gotten ahead of us and taken it from the place they were
or by whatever means they got it, that is the sole ques-
tion here. Now, counsel says, "Let us have the law;
let us have the law; let's have the lawe" Section 1000
says what? "“Any court in which an action is pending--"
this is an action pending -- "or a judge thereof may, upon
notice, order either party to give to the other, within
a specified time, en inspection and copy, or permission to
take a copy of entries ofeccounts in anylb@ok, or of any
docmment or paper in his possession, or under his control,
containing evidence relating to the merits of the action;
or the d éfense therein.” I don't care for the Missouri la.w;
California is good endugh in this section. I don't care
for the love letters of the ex-preacher to his sweetheart.
They may have been proper under circumstances that the
love affairs of a minister to one of the congregation
should not be disclosed in evidence. It might be possible
that it WéB right to presumes I dontt care for that; I
don't care for that murder case in which a defendant said
before trial, "Give me particula'rly all the evidence tmmt
you ha{re -=-" g billl' of particulars. I don't sy he was
entitled to it; nobody would contend tmt it was foolish for
any man to ask for 'a,ny such thing as that, but here we are
intrc_;dﬁcing evidence on the part of the defense, and we =y
certain documents which we need, either to refresh the

memory of the witness or which contain inherent substan
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evidence is necessary to our case, and we find these docu-
ments gone. Now, we contend that we can calf?witnessﬁ;
on the stand and ask him, "Have you got that document”,
and he says, "Yes""When the court orders its production
in éourt, and then the District Attorney says we must intro
duce it in evidencee I say &hat arnyone wvho has ever read
this code, your Honor, the merest tyro in the profession --
my 16 year old boy kndws bvetter than tmt. Section 1939
says exp1101te1y that me don't have to introduce it in
evidence. Section 1939: "Though a writing called for by
one party is produced by the other, and is thereupon in-
spected by the party calling for it, he is not obliged to
produce it as evidence in the case." And all the decisions
are to that effect, so by what right or by what law do
counsel on the other side undertake to get from us, and by
vhat rlght has this court a right to sy to us if these
documents are produced you miist introduce them in ev1dence?
A clear violation of the plain, simple provisions of the
statute. Vhat was thissection passed for? Why, section
1000 and section 2021 and so oni‘has’réceived the most
liveral construction in our state -~
TEE COURT: :rust 2 moment , Mr Appel. I will have to inter-
rupt you for a brlef TeCeSSe

(Jury admonished. Recess for 10 mlnutes.)

(After recess.)

THE COURT: It seems to me,gentlemen, that we can dispose
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one branch of this work right nowe I haven't any doubt
but vhat the defense here would have a right to call the
custodian of these documents from the Western Union or
Postal, as it might be, put him on the witness stand,-and
call for the document and examine him and introduce such
of then as hesaw fit, if the fact appears, temporarily,
some other persbn hasmﬁhem, whether that person happens
to be Mr ¥Yord or someone else, the same rule should apply.
They are records and files of the Western Union affice.
They are notrecords and files of the District Attorner's
office. They dontt Lelong to the District Attorney's of-
fice. They are temporarily there, and the Western Union
are entitled to have them returned at any time on a proper
showing. They belong to the Western Union.
V¥R FREDERICKS: We haven't any such telegrams, your Honor.
I dont't think we have got any.
THE COURT: FHaven't we been wasting a gooddeal of time dis-
cussing the matter.
¥R FREDERICKS: I think that we can know vhere to go and
get them, if they want them, and it is quite possible we
have copies of them, and I am not going to sy this un-
qualifiedly, becmuse we have so much truck in this thing,
but I donst think that ve have any of those telegrams, but
if counsel will .speckfy just what telegrams he vants, we
will éndeavor to g et him copies of them anyhow. |

THE COURT: Well, he has specified one particular tele-
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g rame
MR FREDERICKS: That is all right. I think ther e is such
a telegram, although I have never seen it. I think I have
seen a copy of it, and I will be glad to help him to get
it.
THE COURT: You will produce tmat copy?
MR FREDERICKS: I don't now that I could get it right
nowe
MR ROGERS: I can't specify. They sy if we will specifye
We were talking in there and trying toreach socmething. I
can't specify date and day. All Mr Darrow can remember,
not having his files with him, is tkat he remembers to have
sent some telegrams of such a nature, and a man who vas

engaged as he vas cannot give exact dates and days.

" THE COURT': As I understand your position, you went to look

é.t those telegrams and refresh his memory.
MR ROGERS: Yes sirr.

THE. COURT: I agree with you.

MR DARROW: We want 211 of them.

MR FREDERICKS: All what?

MR APPFI: i’ut thé witness on thestand, and if he hasn't
got them, he has seen them. pe knov}s vho has got it. Ve
want the information so we can get it.

TEE COURT: I guess tlmt will make a better record.

Mr Ford, ’cake‘the stand.

MR FREDERICKS: All the telegrams that are received in
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this foiqe are skeleton coples. You can get --

THE COURT: All right, proceed with the exgmination.
MR ROGERS: I take it, Mr Ford, in answer to the last
question, if you have produced any documents, what would

your answer be? A=~ Has the court overruled the objection

.tovthat question?

THE CQUT@; Well, now, vhat is that question?

MR ROGERS: That is preliminary; it is asking him if he has
prodiiced the documents referred to in the subpeena. Now
then, he has a right to --

THE COURT: Yes, as to that question; The question now is

Have you produced the documents called for in the subpoena? 1

A The subpoena not having specified any pafticular docu~

ments, from believing the law requires a subpoena to spe-

cify such documents, I have not attempted to gain'access to

any documents and have not produced any documents.

MR ROGERS: mave you any documents such as telegrams purpot
ing to be sent by the defendant, Tarrow, while he was

here in Los Angeles during the ycNamara case or immcediate-
ly bvefore, between July and the 2nd day of December, 19119
A Read that question. (Last question read by the re-
porter.) Well, now, I don't want to quibbie. I haven't
possession of any cdocument. I have had access to some
documents. I have seen some documents purporting to be

signed by the défendant, and I have made notes of numer-

ous documents purporting to be signed by the defendant.
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Q Vhere did yousee those documents? A Well, in the

District Attorneyts office, I have seen them.

Q In~thé District Attorngy's office? A Yes.
Q@ Vell, you have had charge of the preparation of this
case, haven't you? A Assisting Captain Fred ericks in
preparing the case.

Q@ Well, who has those documents now which you have seen?
MR FREDERICKS: If you know?

MR ROGERS: If you know?

A I don't Xnowe.

Q VWhen did you last see them? A TFrom time to time I
have seen different documents that I was interested in.

I have made copies of such documents as I am interested

in, and I usually worked from the copies, and didn't care
anything about the originals.

Q When was the last time yousw these documents?
VRFREDERICKS: By these documents, your Honor, is too
general. |

MR ROGERS: The documents he is talking about.r

¥R FREDERICKS: Even so, that is pretty general.:

A I have at various times . since the termination

of the McNamara case, seen documents purporting to be sign-
ed by C. S; Darrow or Clarence Darrow.

MR EOGERS: And in whose possession were they when you saw
them? A VWhen I saw them they were in my posseséibn.

Q To whom did you deliver them after seeing them?
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A To the person from whom I got them.
Q@ TFrom whom did you get them? A TVhenever I wanted to
see them, I sent some attache of my office to get them
wherever they were, and at the time they were gotten.
Q@ VWhere did yousend this attache to get them? A I told
him to fimi out.

Q You b0ld him to find out? A TFind out where they were.

Q TWhat attache did you sent to find out and get them
for you? Wha.t is his name, aside from being an attache?
MR FREDERICKS: Oh, I suppose, your Honor, there is no

use fussing about it. These telegrams were, I think, got-
ten by the United States grand jury. Vhen we wanted them
we sent down there and got copies of them; sometimes got
the originals.

MR APPHL: Down vwhere? That ié the point.

MR FREDERICKS: The United States District Attorney, I
thinkv. I told counsel if he would specify what he wanted -
they all have to be go'tten by subpoena from the telegraph
offfice. The telegraph office will not give up telegrams
without a diwes . tecum subpoenar for them as I understand
it. | |

¥R ROGERS: Of course, I would like Captain Fredericks to
take the stand if he is going to testify. Hge is doing bet-
ter, a whole lot better than Mr Ford.

THE COURT: me is conceding these matters; tiat is wint;

you are after, is information.
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MR ROGERS: Isn't it a fact you have in your possession
right now, telegrams, original telegrams purporting to be
signed by Mr Darrow, written ordated between July and
December 2nd, 1911? A In my physical possession, you
meé.n?
f No, I mean under your control as one of the counsel in
this case? A I dont't think there are any in that bvox,
there might have been one or two, I am not sure.
é Under your control, Mr Ford? A Well, I have alvays
been able to get them whenever I wanted them.
¥R APPHL: ©Now, your Honor, that don't answer the question.
A To that extent, they are under my control.
THE COURT: Let the witness finish his answeer.
MR APPEL: Your Honor cansee --
THE COURI': If he had answered the question, I will hear
your obj @tion. He ‘has not finished his answer,
MR APPH:: W e want you to direct him to answer, if your
Honor please.r ‘ '
MR FREDERICKS: What is the use of taking up timee I
think these things are in the United States District At-
torneyt's office. If. we wanted them we have got thein t here.
What is the use of taking up time. -
THE WITNESS: You have asked for my conclusion whether
they were under my control. Ivas endeavoring to give you

the fact. TO a limited certainextent, I suppose they axe

under my control. I never had any difficulty in getti
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them, anything I have got to do withs If you will specify
what particular one, I will get it.

MR ROGERS: I want all Mr Darrow's telegrams you have got-
ten fram the telegraph company, Postal or Union, between
the 1st of July, 1911, and December 2nd, 1911.

MR FREDERICKS: ©Now, then, may it please the court, that
would not do céunsel any good, because he hasn't any =--
MR ROGERS: Then, I will take copies. |
MRFREDERICKS: That is different. If you want copies, we
can possibly get then together for you. ~ _
TEE COURT: That is what is wanted. FHow soon can you get

them?
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 Alp 1| MR. FREDERICKS. Ob, that will take some time ., your Fonor, |

2| we can have them ready--that is a pretty big job. g
3| THE COURT . Wellf how big? |
4 MR . FREDFERICKS. Well, we have about a hundred thcusand
5 different documents and oﬁe thing and another there, and
6| we can have them at 10 o'clock tomorrow morning.
7| MR.ROGERS. 1 specify further--
] MR. FREDERICKS: Yes, specify a whole lot.
9| MR. ROGERS. Yes, sir, here goes the other barrel.  Have
10 you in your possession or under your control any letters
L | 11 signed by M. Darrow relating to the McNamara case, either
.19 { %o, 1 think it is L. M. Rappaport, or Ryan, or Harringion
13 or Gou@eré or Nobkles) Ed Nockles or Samuel Gonpers, or.
14 | Morrison of the Riggs Naticnal Bank, which letters bear the

15 signature of i Darrow or purporting to bear his signature,
16 wﬁich relate to or refer to the McNamara case or this case,
17 if any? A 1 have not.

19| MR. FREDFRICKS. That ie not a question, My Witness, that
19 is a request, and so far as possible, we will-~

20 A 1 have not anyway; 1 have not anyway .

o1 ¥R « ROGERS+ & fThose letters arethe same as the telegrams,
29 aren't they, that isto say, you have them under your contro:
o3 | to a certain extent? A DNo, 1 have not.

MR . FREDERICKS. Yo, we have not to any such extent, we have
5 not now-- -

MR « ROGERS. {r ‘the copies?
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MRE. FREDERICKS. We will give you all we have.
MR . ROGERS Sore we want-- ;
TPE COURT. Captain Fredericks has stated in open court he
will produce all he has tomorrow morning at 10 o'clock.
MR « FREDERICKS . We would kind of like to know what they
want. .
MR . ROGERS. Further, 1 urderstznd they have in their'posses
ion some documents which were taken from the defendant's
office and which relate to the McNamara case which were in
hie files, affidavits and lists of letters of cne kiﬁd or
another, which we want, the names of witnesses and meno-
danda.
MR. FREDERICKS . A1l right, if we have any you can have them
MR « ROGERS . A1l right, sir.
THE ®1TNESS. Any cross-examinaticn?
THE COURT. Yo, that is all.
MR . CARROW. Why cannot we have those tonight sc that we
can. examine them tonight? |
MR .« FREDFR1CXS 1 will give them to you as fast as 1 can.
MR. ROGERS. 1f you give them to me at 10 o'clock you will
durp a bunch of stuff on me ard 1 cannot go through it.
MR « FREDFRICKS. We will get them for you as fast as we
can.
TFE COURT. Hr. Sheriff, there is too much levity amopg the
people inside of the rail and 1 will instruct you‘to git

less people irside the rail, and if that does not servej the

purpose--
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¥R. DAFROW. 1 think if the court calls attention to it
that is sufficient.

THE COURT. 1 have called attention to it in this way and
1 hope that is all that wili be necessary .

MR « DARROW. 1 think so.

CLARENCE . 8. DARROW,
the defendant, called in his own behalf, beirng first duly
sworn, testified as follows:
DIRECT EXAMINATION

MR « ROGERS. Q Ycur name is Clarence S+ Darrow? A That
is my name .

old .
Q How/are you, Mr, Darrow? A 1 will be 56 the next time,
in April. '
Q,.56 in April? A Yes, sir .
Q VWhere have you been living the last 35 years? A HMost
of the tire in Cbicago until 1 came out here a little more
than a year ago.
Q What is your profession? A Lawyer.
Q@ FHow long havevyou been admittéd tc practice law? A Abou
35 years. ' |
Q To what courts have you been admitted? A Well, every-
thing from the Justice of the Peace up to the Suprene

Court of the United States.

@ You may, in ycur own way, and without my taking the time

to interrogate you with reference to each one, you may 8
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the cases that you have been engaged as counsel in or as
arbitrator or as arbitor, whatever you call it.

MR . FREDERICKS . We object to thaton the ground it is
irmaterial--ch, 1 will withdraw the objection.

A Well, 1 have been--1 was general attorney for the Chicago
& North Western Railway 5 or 6 years; in the active
corporaticn of the city of Cricago, ccrporation counsel of
the city of Chicago-- '

Q@ What does that mean? A 1t is the chief law officer

of the city.

Q@ The same as city attorney? A Yes. For a considerable
tire. 1 was city assessment attorney of thesame city for

a considerable time before and assistant corporation bvefore
that, and special attorney for ttre éity of Chioago'after
this, 1 suppose, altogether, 5 or 6 years, covering two or
three different administraticns; 1 have been counsel for
the Sanitary District in a number of cases, of lllinois--

Q What is the Sanitary District, ir. Darrow? A That is the
drainage district that was provided for by special aft of
congress in the legislature for the drainage of Chicago

and the ship canal, also, and 1 have represented most of

the elevated railroads there in condemnation cases and other
cases, and mandamus cases on their account and against

them. 1 have represented pretty mﬁch all of them at dif-
ferent times intﬁose matters; 1 have, for a good many

years, been connected with most of the important labor
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cases in the middle west and perhaps in this country;
was the attorney for the - " . coal miners of the anthracite
regions at the time President Roosevelt appointed a com-
missicn to settle their controversy .
Q Just a moment on the arbitration. That was the anthra-
cite coal strike, was it not? A vyes.
Q Hln which President Roosevelt appointed>a special arbitra-
tion to sit? A Yes.
Q Who were the members of the board that President Roosevelf
constituted?
MR « FREDERICKS. Ve hardly.think that is material.
¥R . ROGERS. 1t is not taking ary tiue;
VR . FRECERICKS. All right. Withdraw the cbjection.
A  Judge Gray.
Q@ Judge Gray of Del' aware? A Tederal Court of Delaware;
Pishop Spaulding of 1llirois; lir. Clafk, who is a member of
the Interstate Conmeroé Commission; John Wilson of the
r egular army and two or three more whose names 1 do not
recall at this moment.
Q@ And you appeared for the coal miners inthe adjustment of
that strike? A Yes, éir.

Q 1t was adjusted by this board of arbitration? A Yes, and

stayed adjusted ever since.
¢ And stayed adjusted ever since? A Yes.

G Aside fror appearing befcre this arbitration board of

President Rcosevelt in that matter, state what other arbh
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traticn boards you have appeared before in labor matters?
A Well, 1 was attorney for the Firemen of all the western
roads inthe arbitration before the Federal Board, that
lasted some two or three monthe; attorney for the swirtich
men_of all the western roads in thesame kind of an arbi-
tration in the last three years.

Q Did those stay arbitrated? A They have so far.

1 was arbitrator between the newspapers and the typographica

union, chosen by both sides in Chicago, not long wefors 1
@ame herej arbitrator before the breweries and the employes;
National Brick Cowpany and their employes, and 1 was chosen
as a n arbitrator by both sidesjand settled the clothiers
strikes in'Chicago. |

Q What do you mean by . clothiers strikes vou settled in
Chicagp, arbitrstor? A Well, that-was a strike that in-
volved all the manufacturers of clothing in Chicago, 1
think some 40,000 men and women .

Q 40,000 garment makers? A And both sides agreed to all
the terms arbitrated. |

Q Were you the sole arbitrator? A No, but we had one
more, but we got along J??%bohoosing a third and settled

it withcut.

Q@ You settled that strike. Did that stay settled?

A 1t has so far. Then 1 was one of the arbitrators in the
controversy betwéen the street railroad companies of Chiqago

and the employes. 1 don't know, 1 have had a good many :
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trations of that sort, also as couﬁsel or arbitrator; 1

was one of the attorneys in the Moyer, Haywood and PettiBone
cage, one,of them in the Debs case, and the Kidd case, which
was a rather well known labor case. 1 have been in pretty
much all of those cases.

Q@ 1 am particularly referring to the matter of youw being
constituted an arbitrator to settle labor questions, and

how much of that you have done and how many of those
arbitrations you have been in, either as sole arbitrator

or as one of the members of the arbitrators. Can you think
of any other strikes you have settled as an arbitrator?

A vyes, the brick company and the employes referred the
question to me alone without anybody else, and 1 suppose

1 have had a dozen of them. |

Q@ In which you settled the controversy between employes and
employera? A Yes.

Q Well, those artitrations involved the bettering of
corrditions for the working men who were on strike or out, and
involved wages, whether they should be paid higher wages
or not, and things of that sort? A 1 think we got tetter
conditions in most all of them, 1 guess all of them.

MR . FREDZR1ICKS «+ That was not the question. The question

l

was was that the question involved?
A That is right.

MR . ROGERS. @ The question that was involved. A Strike

out that answer, The question of wages and hours and c¢

seanned by Ll S LIBRAR




RO DD DO DD e e ed pd e
C)w g ﬁ o [\ p—t <o (Mej (0] -J (op] (1 W (VM) [\ p—t [aw]

© 00 =1 o Gt = W b M

5889
ditions of 1abor were involved, and the recognition of
unions.

Q Well, now, in your practice did you have anything to do
with the franchise matter, that is the franchise for the
street railroads of Chicago. 1 think there was a contro-
versy which came up at the time Mayor Dunn was elected
Mayor of Chicago, that is, whether or not the franchiée

of all the street railroads had expiresd and what was to be
done with them? .A 1 was special counsel for the city of
Cbicago'in the controversy between the railroads and the
city wherein the railroads claimed a perpetual franchise
and the city claimed the franchise had expired. 1 think
that lasted about two years and went to the Supreme Court
of the United States, involved a great deal pf property,
fifty to one hundred million dollars.

Q You appeared for the city? A Yes.

Q@ What was the outcome of that case? A Well, the Supreme
Court held our way in that, that the franchise had éxpiredv
Q Held in your favor? A Yes.

Q@ Now, can you think of any other cases that you have

been ‘counsel of or arbitrator and how you have occﬁpied your
time? A 1 have had pretty near every kind of a case;

1 suppose nine-tenths of my practice has been civil practice
and perhaps one-tenth of it criminal and about one-third

of it charity for the last twenty years.

& Have you been engaged in any work other than practic@ng
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law in these labor difficulties or where you have acted as

arbitrator, any other, what you might call an avocation?

A 1 have written a few books of more or less value, prob-

ably less, generally.

Q@ You may name fome of the books whiqh you have written

which you consider of less valﬁe, and some of us may differ

with you about « A Uolume of essags, a couple of novels,

and another volume, two volumes of essays, mainlwu.

Q Any other? A 1 have done a great deal of that sort of

work as a vacation only.:

Q Well, Mr. parrow, what time did you come out here to

California this time, with reference to the McNamara case?

A Avout the first day of July.

@ State whether or not you went into the McNamara case

desiring to do so, or whether you went into it because it

appeared yowr duty'to do so?

MR. FREDERLICKS. That is objected to onthe ground it is

irraterial., |

VR . ROGERS. Withdraw the question. Q qn that regard,
_ - -

how did you come to go into the lMcNauwara case? A 1 was

first requested to go into it in May, 1 think requested by

the national organization, shortly after the men were

kidnapped., 1 refused the best 1 could, told them they

W

ought to0 have somebody that was younger and 1 didn't want th
burden of it. Einally the American Federation of Labor took

it up and asked me to go to Washington to meet them. 1

always been their friend and stood for their .cause; moOs
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them were my friends; 1 plead with them the best 1 could
to get someone else, 1 knew about what was involved, 1

knew how hard the fight was, amd 1 knew how bitter it was, 1

knew what it meant. They insisted om my taking it and 1

finally consented  to do it. 1 came out here, first, 1
think it was in June, stayed a few weeks, a week or two,
perhaps;k emploved Mr. Pavis and lre Scott—<lr. Harriman'had
already been in the cases bvefore 1 was--also employed Judge
McNutt, went back east to close up my office and dissolve
my partnership, wind up my tueiness the best 1 could before
moving to Los Angeles, which 1 did. About the first of
July 1 arrived here. 1 knew nothing about the cases at all
except that they were men who were accused, neither of whom
1 had ever seen or heard of, as far as 1 knew, nobody
withwhom 1 had talked knew anything about it; they simply
knew he was secretary of the national organization, or a
member of a structural iron workers, and regarded it as
most of those contests are, one grbwing out of a contro-
vrey betWeen capital and labor, one that would not have
happéned in" any event excepting for it. 1 zot out here,

I had presented to me a copy of the testimony before the

. /_/,,"-""""—""~'-‘,__»
grand jury, which covered a period of several months, as

1l recall it, and it was vexy long and it took a good While'
to get through with it . 1 knew about what was involved

in the case ard, of course, 1 knew that 1 would not be able
to attend to therdetails of it or to know much about the@

details of it.
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[

Q As a matter of fact, what was your condition of health,
Mre Darrow? A 1t was not very strong.

Q@ Bad you had some tine previouéiy an operation of sevarity?
A Yes, but 1 had pretty well recovered from that and 1 had
contempiated_retiiing from the practice and did not feel 1
was able to udertake it . Fowever, 1 had known un Harring-
ton casually for some 10 or 15 years, during which time he
had been the evidente gatherer, engaged in preparing cases
for the Chicago City Railway Company . That was his busi-
ness .+ 1 had met him a good many times when he‘piepared the
evidence against me. 1 knew what he could.do. I knew his
exper ience and his expertness in interviewing witness. and
preparing evidence. 1l had .. » +twice asked him to get{
witnesses for me in +two arbitration cases, r dlroad cases, -
the only’time 1 had ever been associated with him that 1
recall, in business, but he had had a very long experience

in that kind of work, he had never been connected with a

" labor case, or the labor movement in any way, but had

been associated always with the railroad company, up to a
year or so before that time- 1 asked him to take hold of
i1, come out here and prepare the evidence for the case, to

organize the office himself, with that branch office.

MR+ FORD+ vPardon me, ¥Mr. Darrow, 1 don't remenmber the exact

gquestion, but it seems to me 1 have the question--1 think

we are getting off to a point wher¢ it is not responsive

to the question before the court.
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THE WITNESS. Well, pertraps.

THE COURT» Any objection? |

MR . FQRD.' 1 think that counsel wants to ask questions--

of course§¥may 1l have theloriginalvquestibn read, ir. Peter-

michel? - | | | o | |

(Last twq qﬁestiohs read.) ) o

MR . FORD. PFe has answered that and 1 think he is going

into what he did after he got into the‘case.

MR + FREDER1CKS. Thefe otght to be aﬁother quéstion.~_

VR. ROGERS, 1 think sé; possibiy. Q Well, Mr. Darrow, you

were relating that Mr. Harrington came out here and your _

relatiorswith him, and that he was to organize an office and

take charge of that branch of the work. Please proceed dn

that line and relate further such circumstances in that

behalf as you desire. | _

M7« FORD+ That is hardly a proper form of question and 1

object to it on the ground that it is not competent, irre-

levant and immaterial. |

MR . APPEﬂ. ¥e have a right to show his relation to this
’Rwithess. ,

THE COURT. Objection overruled.

MR « FREDER1ICKS. 1 think there is no doubt about that, your

Honor, only it will give us an opportunity once in a while

to keep track of it .

THEE COURT . Precisely.

A 1 asked in parrihgton to organize his own office and ﬁ
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take charge of it, emloy whom he Wanted‘to-~

MR . FORD, Just a moment . /Hé is going to relate a conversa-
tion between himself and M¥r, wvarrington where these things
occurfed, we are entitled to the time, place and the cir-
cumstances of it. 1 don't think you can put a witness on
the stand and say, "Tell everything that relates to this-
case, tell everything that occurred, " that is not what the
law provides for?

THE COURT. What is the objection?

MR« FORDe Our objection is it is too general, it is not
apecific, it is calling for a statsment--

THE COURT. The objedtion has been ruled on once.

MR, FORD. 1 am objécting to it on the ground it is calling
for a statement of the witness--there is no foundation laid.
THE COURT. Your only rémed;y when an objection is overruled,
your only remedy is to move to strike it out.

R . FORD. ihen 1 move to‘strike it out on that ground.
THE COURT.» ~he motion to strike out is denied.

MR, FORD. jf the court please, we certainly do not have
to wait for some general question to be asked and let the
witness recite for hélf an hour--

MR . ROGERS. Well, he is not recitiij.

MR+ FORD. Well, 1 use that in no sense--1 didn't use it
in any offensive-sense--that he testified for half an
hour « Here is some testimony without the foundatidn lai

THECOURT. Let us get the testimony of this witness. To
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much time has been occupied in argument--

MR « FORD V1 objedt to the statement of the court that 1 am
trying to prevent the testimony coming in. 1 certainly
have a right to ask the court to put the testimony in

in legal form as we deem it--

THE COURT . You have no right at this time to interrupt the
witness, Mr. Ford. The question has been objected to and
objection
/overruled. Your remedy is to wait until the question is
answered and then move to strike it out. '

MR + FORDs 1 was taking exception to the Court's language
as an insinuation upon counsel.

THE COURT . The court does not mean to make any insinua-
tion that way, it is a fact, that is apparent, almost

all this day has been occupied in argument, and it is im-
portant to get some testimony . This is not a greater
comment upon one counsel than the other, but it is simply a
statement of fact.

MR . FREDER1CKS. We do not wish to be captious, ycur Honor,
we wish to .give them every oppo:tunity in tre world, but

if he goes on and nakes.a long recital without a question

being asked, some of that will be material and some of it

immaterial and away at the end of half an hour we are
brought to a motion to strike out and 1 think the witness
stould get down--

THE COURT. 1f such a condition as counsel seems to be fear-

ful of comes up the court wil interfere and prevent. its
p
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occurrence, three minutes and half an hour are a long ways
apart . Proceed, Mr, parrow.

A ir. Rarrington was given charge of that department to
hire whom he pleased; he employed, amwongst others, .
Cooney'and re Fitzpatrick,)neither of whom 1 had ever seen
or heard of before.

Q@ ©Now, did he come out here after this employment to go
to work? A wWe did.

Q Where was his office? A 1n the Figgins Building.

Q Approximately how close to yours? A There was one

of fice between us--it was all thrown open, however=--of
course, he had other people working for him and 1 suggested
some myself .

MR « FORD* 1 move to strike out -the last portion of the
answer , "he had other people working for him and 1 sug-
gested some of those myself", as not responsive to the
question, which was directed to the location of the office.
THE COURT. Yes, it may not be responsive. Strike it out.
MR . ROGERS« & Did Mr, varrington have other people work-
ing for him besides Mr. Cooney and i¥r. Fitzpatrick, some of
whom you suggested yburself?

MR. FORD" We object to th# as leading and suggestive.
THE COURT+ Objection overruled.

A He did.

MR « ROGERS. Q VWell, proceed now. A 1 presume first <¥

1aét, a dozen or more. He consulted me very little abo
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those matters-~-

MR FORD:_ 1 move to strike that out as not responsive

to the question before the court.

MR « ROGERS. That is not responsive,.

THE COURT . Strike it out.

A What is the question? _

MR « FORD. The question is, did he have other people?

A We did.- | |

MR « ROGERS. Now, then, Ir parrow, 1 want to take yoﬁ back
for a few moments, to Bert Franklin. 1 will try to get
into half an hour a matter now, 1 will take up-=

A Will you excuse me for suggesting something to you?

" Q Yes. A As to time, if 1 took the Behm matter, which

particularly occurred in Chicago . . ;

Q As you pleése, Mr. Darrow.A You want to take it up in
chronological order and it might be a little easier for me
so that 1 might‘carry it along.

Q All right, if it might be easier, of course, 1 cannot
follow the ﬁian I had because of the cut up time today.

A wé11, we will take that--

Q@ Do you know George Behm? A 1 think 1 do now.

MR . FORD. 1 move to strike out the answer.

Q Where did you first meet him--

VR + FORD. --as not responsive to the question. The witnes

has stated something, & think nmeant something different

from what the proper answer is .
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THE COURT® The motion to strike out-- 5898
MR+ ROGERS. "1 think 1 do now."

THE COURT. fThe motion to strike out is denied.

MR . ROGERS. Q When did you first meet Mr. Behm? A 1 met
him at my house- in Chicago, 1 think about the middle of
June . 1 wouldn't say for sure the day.

Q was any one with him when you met him? A Yes.

Q Who? A ¥rs McManigal, John Harrington a part of the

time, and 1 am not sure that anybody else was there--prob-
ably Mrs. parrow.,

Q }s that the first time you had ever seen him there at

‘Chicago? A The first time.

Q DNow, you have heard his testimony here, Mr, rArrow, you
have heard what he has said about his coming out here. You
may relate the conversation that occurréd between yourself
and Mr. Behm at your house in Chicago as near as you can
remember it. A ifrs McManigal had already talked to ie
about her husband-- .

MR . FORD. 1’move to strike that out as not responsive to
the Question, calls for a conversation bétween iir, Behm and
the witness at his house, the witness's house, inthe middle
of June and he is nbw volunteering a statement za2bout a pre-
vious statement had between him self and another person at
some other place.

THE COURT . Strike it out.

MR « ROGERS+ 1 want to be heard on that.
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THE COURT. All right .

MR . ROGERS+ 1 asked for a convsrsation between himself and
Mr Behm and he says Mrs McManigzl was present . Preliminary,
for tﬁe purpose of explaining his ahswer and putting the
jury in éossession of the conversation and the relation of
it, and by way of how it came about he states preliminarily
that ¥rs, McManigal already had talked to him.

MHE COURT. You can get that in a proper question, but

not in response to this question.

MR « ROGERS. All right. Q You had already talked to Mrs.
NcManigal, then, go ahead after talking with Mrs. McManigal
go ahead and relate the conversation.

MR « FREDERICKS + The witness answers yes?

MR . ROGERS+ Yes.

A 1 had already talked with Mrs. McManigal with reference
to my coming to los Angeles.

MR . FORD. 1 move to strike out the subject matter between
himself and Mrs. McManigal as not being respongive to any
question, a.conversation about her coming to Los Angeles.
All fhat is neéessary to a proper understanding of the
conversation between the witness znd Mr, Behm at Chricago in
the middle of June, counsel can very easily go back to the
conversati-n between Mrs. McManigal and the witness, state
the time and the place and the people there and it will all
be before the coﬁrt and it will save ny making objecticns

which 1 am loath to do, but we Want to have our attention
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attracted in the questions to the time, place and persons
present\and to the character of the answer that we may
expect in Rrder that we may make our objections, if there
are any e lt\is possible we would not have any objeotioh to
make to anything that has appeared or that has been brought
out in that cbnve ation between Mrs. McManigal and the
witness, but first all we wat to know when and where it
occurred and what was gaid there, in response to proper
questions bringing that Qut, and counsel can save a great
deal of time by doing that
MR . APPELv Your Honor, we pxopose to introduce our evidence
in the manner we understand layyers who practice law do;
there is no rule of lawand 1 ven\ure to say no one can

point me out a rule of law, whenev we want to ask abcuta
conversation or the substance of a c¥nversation or/?aet
that We.have to state thé time, place the persons present
Now, we want to introduce in evidence su¥stantive testimony
of the fact, that at the time he talked wit{ George Behm
that he had already talked with Mrs. McManigal upon a cer-
taip subject, that is a fact. Then, from thay we wi’l show
what he said to George Behm and what George Bel\m said to
him in reference to that fact. We lay the premiges for the
purpose of showing intelligently what the conversytion was,
for instance, a man says , "l have talked to a man\cnthe

streect concerning a certain matter and then 1 met him or_

another person in my office and there we said this--
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THE COURT+ You undoubtedly have that right and you can do
it .

MR . APPEL. We have asked him about it.

THE COURT. The guestion before the court was, "Did you have
a conversation with Mrs. McManigal?"

MR . ROGERS. Yo, your Honor .

THE COURT. Then 1 have rot thebreéord right.

MR . FORD. 1 moved to strike out a portion of the witness's
answer, he said, »l had previously talked to Mrs. Mc¥anigal"
which was already in evidence, then he adHds, "in reference
to her coming out to Los Angeles. "

MR . APPEL. Exaotly.

MR+ FORD* That is that latter part of it, in reference to
the subject matter of the conversation, 1 am objecting

to on the grand it is not responsive %o the present ques-
tion. 1f it ie necessary to bring it out let the gquesticn
be stated. 1% is a motion %o strike out as nct responsive.
MR . APPEL. We will submit it to your Honor and we will in-
troduce our.evidence if it takes a year, we will introduce

it just the wé& we think it prcper.

' THE COURT. 1t is prcrable 1 have not the question. Read

it.

(1,28t question and answer read.)

MR « FORD+« qhe conversation was about Behm, he stated the
subject matter bétween himself and ¥rs. McManigal, amd it

is that portion 1 objected to.
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THE COURT. 1 think the motion to strike out is well tak en
and it will be granted.

MR « APPEL . We take an exception.

MR . ROGERS. Q ﬁad you seen Vrs. McManigal before that
and had a conversation with her with referencé to her coming
to Los Amgeles? A 1 had. She had>been at my office.

Q@ VNow, then, you may proceed and relate the conversation
with you and Mr, Behm., A 7 ask yéu, i, Ford, do you
object to my putting in whatwas said by Mrs. McManigal at
the same. conversation?

MR « FORD. vpart of the same conversation?

THE WITNESS. 1 do not want to take any advantage of it--

MR « FORD." Pardon me, at the same conversation?
TFE WITNESS. At the same conversation with ilr Behm.
MR+ FORD: No, 1 don't have any objection to it .

. ________._-______.,....- T
A MNrs. McManigal and ¥i Behm came to my house by appoint-

Mchnigal'told ne that her husband had been t aken fror

tive named Reed in south Chicago with J. B. NMcNanara dand

R
MR+« ROGERS. Q That is, inthe house cf the private detec-

tive? A 4n the house of the private detective, without
any authority at Iaw, she clained, and that tre hadbeen "

bull dozed and given a third Gegree; that she had been
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mitted to see him cnce for a few minutes tefore she started
for Califorrnia--before he started for California-- that he
was brogght from there tc los Angeles, that Burns and
others had purported to give out variocus statements which
she was sure were not true, at least did not telieve were
true, ard that if he ever nmade them they were made under
threats, intimidation an@ promises; she said at that time
that Ar. Burns, through McLaren and others, had repeatedly '\
been to her houseband sufrourﬁed it and shadowed it and seeﬂ
her and urged her to éome'to los Angeles and bring the \
chi]d;en, to stay With her husband and kelp him in the
position he had taken, tkat they had promised tec pay her
for it, and give her monef to come but that she would not
take any suchppsnioﬁ, she did not believe the storks and
she believed he was either Crazy or hSSTgiiven or bribed

into doing it, shewanted to come to Los Angeles to see him

and 1 wanted her to come, and told her so-- ]
e ——y
. . ’ _ ;\_f_u\‘-m&/}.»-. -
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MR FREDERICKS: At that conversation?
MR ROGERS: At the same conversation?
MR FORD: I move to strike out the words, "I told her so."
A I sid --
MR ROGERS: Let me hear that obj ection --
MR FORD: ILet me make my motione.
THE COURT: Very well.
MR FOED: I told her ‘so". That is the substance of a con-
versation without s tating what it was.
A7 .0 7: Let it be stricken out. |
MR ROGERS: No, it won't be stricken out.
THE. COURT ¢ There is no motion to strike out before
the court. |
MR FORD: Your Hdnor, I move to strike out the words "I
t.old her so", as not being the language or part of the con~-
versation, but merely the witness! opinion as to the result
of what he'said to her. -
THE COUST: . The mot’ion to strike out is denied.
A I said to her, to get what money she could from Burns
to pay her expenses, and I would give her the .rest to have
her come here and interview her husband and that if her
husband had made these statements, whatever they were,
under threats and promises and wished to tell the truth

i —
or another story and wanted me todefend him with the rest,

I would do it; but I didn't tell her or anybody else in
_______w__—-ﬂ—‘

the 35 years of my practice that I would ever win hiscea
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or clear him. That is son;ething no lawyer ever knowse.
She said she would come and she said she was very anxious
to come, she said her health vas very poor, and she would
like to have the uncle come with her, and I asked him if he
could come with her -- she also said one of her neighbors
would come to help take care of the children, The uncle
said he would come. I asked him how well he knew McManigal
and he told me that he had not seen much of him in late
years, but he used to know him well, he was his sister’s
boy , and had once lived with him on his farm. I asked him
when he got here to use any influence he had to find out
whether the stories that had been printed in the news-
papers were true and if not, what the truthwas, and if
the stories were not true and McManigal said they were not,
and he vanted me to d efend him I would do it. He promised
to come if he would have his expenses paid and be made good,
I told him I would pay his expenses, pay for his time that
he vas getting with therailroad company, and pay for a man
to look after his little farm while hevas away, and he
agreed to come. I gave him $100 that day. He told me at
the sme conversation that 2 brother or an uﬁcle or some
relative of his living near Toledo had seen McManigal,
and McManigal hé.d told him that he had been working for
the Erectors' Association, the only information tmmt I
ever had on that subject I got from George Beh;n.

MR TREDERICKS: At this time? A At any time.
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MR FREDERICKS: I mean you got it at this time? A And I
got it at this time and I got it again. That is what I was
referring to now.b
MR FREDERICKS: Excuse me for interrupting you. A I
am not sure whether anything was said at that conversation
in reference to any cases pending against Mr McManigal in
Chicago or not. ‘There might have been or migcht not. Any-
how, I learned somewhere about.such casess I had no conver
sation whatever at that time or any other time with Mr
Behm or anybody eds on earth in reference to asking him
to change his testimony.
MR FORD: The last statement of the witness, I move to
strike that out as not responsi\fe to the question.
THE COURI: Beginning, "I had no conversation at that time",
and so on, is stricken out as not responsive to the qu es-
tion.
¥R ROGERS: I take an exception to that ru}ing.
Q@ Did you have any conversation at tmt time or any
other time in which you told Behm or any other person that
you wanted McManigal to change his t estimony or refer to

it in any way? A I did not. McManigal had never given

any testimony, and so far as I know or have ever been infoms

ed never has, and I never asked him to have it changed.
MR FORD: I move .tostrike that portion "McManigal had never

given any téstimony at that time or any other time" as
.},.\,,Q‘;r'k : .
not responsive to the question and hearsay.

s b

r L e
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THE COURT:  The motion is denied.

MR ROGERS: Did you ask him at that conversation or any
other conversation to come here to get McManigal to change
his testimony? A I did not at any time.

Q Did Bemm come here, as a matter of fact? A Thé next
time I s aw Belm I saw him in Los Angeles.

Q How much money did you give Behm altogether? A Abou't
$400,

Q Tor his time, expenses and payment -- A Tor his time,
his expenses and hiring a man, and he figured the account
himself, and then asked-me for two or three hundred more,
whé.hh I'didnt't give him.

Q He figured the account h:.mself. You heard Mr Ford

sey he purposed to prove youwere g'Clllté oi subbornation of
perjury and bribery with reference to-Bain-— Now, did you
ever give him any money whatever as a brive, or anyt hing
else?

MR FORD: I move to strike out the statement of counsel as
to what he heard me say, and we object to the question as
containing two quesfions; one, aé to whether he had heard
me make a certain sté.temeﬁt and the other asking if he did

commit’ bribery, two separate questions there,

- TEE COURT: Objection overruled.

A I heard MT Fredericks take it back the ne;ct day.

I never did give him any money for any such_purpose, or g

ask him to do any such thing.

seanned by L ALAAUBRARY




© 00 9 & Ot B~ W DN

I I I T T T T S o S S G T O S S Y
S Tl B W N R S © 00 a3 Ul WD MO

5908
Q What was his business, do you remember?
MR FOBD: 'I think tmt would be calling for hearsay.
YR ROGFRS: Did he tell you what his business was? A You
mean here -
@ No, Benm? A Oh, he was an engineer, locomotive
engineer for the Chicago, Milwaukee & St Paul Railway.
Q@ Did he tell you how much hisvages were?
MR FORD: We object to that, mnot being the timey, place and
persons present -- it is not very material, I suppose.
THE COURT: Objection ov erruled.
A He told me, yes, in Chicago or here, I am not quite sure
what it was, but I think in the neighborhood of $150 or
$160 a month, on the average. Of course, they never run
exactly the same; they are paid by trips.
Q How long was he out here? A That I cannot recall, but
I think about a month; I mighi be mistaken on that.
é Did he tell you how much the wages were for the man to
take care of his farm? A Hge did?
Q@ Vhat? A I don't remember that.
Q Wellk can &ou approximate it? A No, except as I;kpqyw
what about such things were, I know whafwihémaﬂgigwﬁill
Wa.Se
Q How much was it? A TFour hundred odd dollars; I think
$425.
] 'DO you remember the items tmi bill included? A Made .

up of three items, expenses, hisvages and the wages for
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man on the farm.

Q That is what you paid him? A That is all I paid him,
all I promised. o /,f»/
2 I vwant to bring up one thing, if you don't mind, to -
take you off this matter, and we will finish it tomorrows.
One thing before we go tonight, I vant to ask you.

Did you her Mr Franklin teétiiy here t‘ha.t the first time
you ever spoke to him about procuring jurors or talesmen,
was on the 5th day of October -- bribing jurors or getting
jurors, you .hea.rd that statement, did you? A I did.

Q You heard him say, did you, also, that after the 5th

day of oOctober, namely, the 6th day of October, the sﬁc—
ceeding morning after he had talked to you on the 5th

about bribing a juror, you gave him $1000 vy check; Did
you give him any check on the 6th &y of October? A TFirst,
aaﬁte} the oonversation on the 5th, I never had any such.

I never then, or any other time talked to him with refer-
ense to bribing Mr Bain.

MR FORD: I move to strike that out as notresponsive,

that is not vwhat he asked the witness,_ the question is --
THE COURT: Strike it out.

MR FORD: -- the question is here -- "Did you on ﬁhe 6th--"
MR APPHL: Pe has answered, and the next thing was "Did

you have any such conversafion on the 5th", if they want

to. be technical —- |

A I had no such conversation with him on the 5th.
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MR ROGERS: Did'you give him a check on the 6th? A I
gave him no check of any sort on the 6th of October.
'Q Did you give him any check after the 5th, when he says
you talked to him on the subject of‘bribiﬁg Bain?
A Well, I did a good while after the 5th, but I did not
before the 5th, or 6th -- I supposelabout the 15th.
MR FORD: W@t is tmt? |

¢Question and answer read.)

A You dida't get me right. I didn't say I did on the
10th, I didn't until many days after the 6th.
Q On the day succeeding any italk you had with him abvout
briving jurors -- he says the 5th -~ did you give him any
check? A I did fxo’c. |
Q Having heard his testimony which was on the 5th,
that he had this alle ged talk with you, and having heard
his alleged testimony it vas on the morning of the 6th
you gave him a check for $1000 -- did you give hik any
check at that time for the purpose of briving Bain or any
other pérson? A I never zave him any check for any pur-
pose at that time, on the 6the
Q@ Did you give him o check before the 5th? A I gave
him a check on the 4th for $1000, vut exactly as I had
given him c hecks before, and exactly I had given him checks
after this.
Q That is the day before he says you had a talk with hém!

about the jury? A The day before.
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'Q Hade you got that check?

MR GEISLER: I have it down at the office.
¥R ROGERS: On October 4th --
MR FREDERICKS: Odbtober the 4th --
A On October the 4th --
MR BOGERS: I would like to stop now.
TEE COURT: -;;t is only 5 minutes to five. All right.
MR ROGERS: I will produce the check in the morning. I
suprmosed that it was here,
(;Tury admonished. Recess until tomorrow morning at

10 o'clock.)
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