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AFTERKOON SESSION. July 26, 1912; 2 P.M.

Pefendant in court with counsel.

LE COMPTE DAV 1S,
on the stand for further cross-examination:
MR. FREDERICKS. @ At adjournment of the court, Mn Davis,
we were talking about the time when Mr. Darrow came into
the court room on the morning of the 38th of November,
after Franklin had been arrested, and of his appearance as
to agitation and so forth.' Now, did you discuss that'matf
ter there in the court room with Lim, the matter of the
arrest of Franklin? A Not any more than he told me
there had been an arrest made. |
Q@ And you say he was agitated at that time and you were
also, isthat correct? A Yes, sir, 1 thought that our
negotiations for the compromise were at an end then.
Q And . you say you also felt, 1 presume, that as an
attorney in the case where one of the detectives had been
arreeted on such a charge, might attach some reflection to
the aftorneys thenselves, did you not, Mr. Davis? A Not
myself, no, sir.
Q@ That there might attach some reflection to Mr. Darrow?
A 1 didn't give a thought to that part of it.
Q And you had_a talk with John Harrington, you say, that

day at noon in the Higgins Building? A 1t was afternoon.
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Q@ What tire was it? A 1 would think it would be about
between 4 and 5 o'clock or possibly 5 o'clock, about the
time we were getting ready to close up the office.
Q And at that time--was that after Mr. Franklin bad gotten
out on bail? A Yes.
Q At that time the question of whether or not ¥z Darrow
had anything to do with it was discussed, was it not?
A No, except fhe presence of Mr. Darrow in the vicinitw of
the arrest brought the discussion up, and the statement
from ¥r. Harrington . 1 can give you the details of it if
you wish »
Q Well, we will get them presently. A 1 didn't under-
stand what yoﬁ 8 aid .
Q We will get them presently. There was, then, some dis-
cussion as to Mr. Darrow's position in regard to the matter,
him having been--he having been in the position or in the
vicinity at the time of the arrest? A 1 can give you the
full conversation and then ycu may judge as to whether
there was a question or not and the jury may judge it.
We went into the room and Judge McNutt said to me, "1 have
been informed that Mr. Darrow as in the presence of --in the
immediate vicinity that this arrest took place." He says,

"Do you know anything about that?"  And Mr. Harrington said,

"1 know one thing, that nobody with this office could have

anything to do with it." He said, "l have been here for a

long time in the office; 1 have known Mr. Darrow for a lomng |
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time and 1 am entirely familiar with all the surrouigffg
circumstances in this case," and he said, "no one in thkis
office could have been connected with it."

Q That was = . : what Mr. Harrington said at that time?

A Yes, sir.

QaEMn Harrington was defending Mr. Darrow and everybody els¢
in'connection with that office? A 1f you choose to put
that construction upon hie language.

€ You had, however--Mr« Darrow had, however, that morning,
told you, 1 beiieve you said, that he was in the vidnity

at the time of the arrest? A 1 asked him who told him,

he said, "i was either going to or coming from some vonven-
tion and he saw it."

Q Mr. parrow had told you that? A Yes, sir.

Q That morning amopg +the first things? A Well, what lit-
tle discussion we had.

Q@ Incourt? A 1 think he t0ld me here in the court room,
yeasir, not in this court roo&, but in the one just beyond
Lere.

@ That was along about 10 o'clock that morning? A A lit-
tle after 10 1 would think.

MR « DARROW « Half past 9, Mr. Fredericks.

MR . FREDERICKS. 1 don't know.

A 1 would not pretend to place it within 15 or 20 minutes
of the actual time.

Q Somewhere between S and 10, at any rate, between S and hall
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Ho67
past 107 A ves, somewhere bwtween 9 and half past ten,
1 would be sure.

Q VWhen did you first discuss with anybody the question of
Mr. Darrow's having anything to do with this matter?

A 1 haven't the slightest idea.

Q Well, was this talk with Harrington the first time?

A That was the first that 1 remember to have ever had the
question arise.

Q@ Mr. Darrow was not present at that time? A No, he was

not in the room at that time.

Q@ That question came up by reason of Judge ¥cKutt having
learned that Mr. Darrowwas in that vicinity? A FHe learned
it and he said besides that; inthe conversation,"they tell
me that he actually had $4,000 that was taken from the
ran--that i:;ggg man whom he had given it. 1 wonder who
could have given it to him and have any connection with
that." ir. Harrington spoke up and said he was sure he

could not have gotten it from anybody in this office.

Q@ The fact that Mr. Darrow was in that vicinity at the

‘time of the arrest is what called it to--is what ¢alled

it to Judge McNutt's mind and is what he was talking
about? A 1 can't say that. 1 will give you the conversa-

tion as it occurred.
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Q Ve are talking about Harrington, John R, Harrington,
not Job Harriman, A f{es, I know.

Q You so understood it? A é{es. He was detective, or
assistant attorney.

Q Yeées., Mr Keetch asked me a question which made me think
I might have been using the word "Harriman", A No.

John R. Harrington, to whom I referred'.

Q 7Isn't it a fact, Mr Davis, that shortly after this Mr
Darrow showed you his bank books aﬁd. accounts in the en-
deavor to convince you of his innocence in this matter?

MR ROGERS: We object to that as irrelevent --

YR DARROW: Let him answer. A Iwent over his beank books
and accounts. |

Q@ TFor this purpose &nd with this idea in mind? A No,
not for the purpose of convincing me that he had not done
it, but to show me where 211 the funds had gone to in his
hands, etc -- there was not enpﬁgh money to pay all the
attorneys., |

Q At that time, however, he did not tell you anything
sbout $10,000 having been gotten by him by check in Ssn Fran;
cisco, did he? A I don't know st that time, I don't
know whether he did or not, I don:t remember.

Q@ Didn*t you tell MTr Ford he didntt tell you about
$10,000 in San Frencisco at that time? A I told Mr

Ford he didn't tell me so at the time Mr Ford called my at-

tention to it, but not at that time, I donrt think the
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ques‘tion came up at this time sbout my examining the
books, I think it was at the time he is alleged to have
received,
MR DARROW: Read that answer.
(Last enswer read.)

A My answer is not as clear by any manner or means, my
meaning there -- my mesning is this: that the occasion
that MT Ford inquired of me concerning, was not the oc-
casion of my going orer Mr Darrow's books. I had a
conversation with Mr Ford, it was before the grand jury
end I presume he hasthe téstimony on jthat subj ect relative
to vhat he asked me sbout the $10,000,

Q@ Didnt't you tell Mr Ford you knew 2ll the moneys re~

¢ elved by Mr Darrow, end that Darrow had told you how they

- were expended &nd did not mention this $10,000 in San

Francisco? A You meen, that I said to Ford that Darrow
did not mention it, or I did not mention it? ‘
Q Didn*'t you say this to Ford? A No, I did not say that.
I said I knew all the moneys Mr Darrow received, I was
satisfied I did, ané I ¥new how he had expended them, to
him, but I never said anything to him about that $10,000
that Darrow had notsaid anything to me about the $10,000,
I knew of. My testimony before the grand jury will dis-
close what I said, I testified before the grand jury.

Q@ That was written up and you got a copy of it, too,

didntt you? A No sir, I got nd copy of it.

sconned by L
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Q@ Vell, it was written up in this c ase, I suppose?
A I pesume so. |
Q@ Well, I don;t care anything about the matter, A Mr
Fo rd did ssk me if I knew of .his receiving $10,000 at the
time he did, he asked me if I was in Sen Francisco oncer-
tain dates, I told him what dates I was in San Francisco,
and he asked me if I lmew of his receiving the $10,000 at
that time, snd my testimony was that I didn't know of it.
Since thinking that over --
MR DARROW: Finish ;four senswer, Wait a minute, he has not
finished hig answer, A I was going to say, since
thinking the matter over, it comes to my mind clearly that
is what I said to Mr Ford, I Xnew Mr Darrow had told me
if I was inSan Frencisco at any time to apply i‘or money &t
a certain place, but he never told me that he got the
$10,000, that I remember of. He may have done so.
Q Weli} did you ever apply for money s the place he told
you in San Francisco? A No, I alweys had enough money
when I went to Sen Francisco, without asking anyone for
money.
Q@ You also visited the District Attorney's office repre-
senting Mr Franklin several times after hiserrest, ‘and
talked with Mr Ford in regard to getting the District
Attorney to recormend that if Franklin would plead guilty -
recommend that Franklin, if he should plead guilty,
should be let off with a fine, did you not"?

sconned by Lalsve
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MR APPEL: Wait a moment., We object to that as notcross-
examination; it would be hearsay, incompetent, irrelevant
end immaterial for any purpose; it would not affect this
defendant, he, scting for Mr Franklin, &s his attorney.
We didntt go into eny conversations between him and Mr
Franklin Wh&l he was acting as attorney, we simply asked
him questions tending to impesch the .tes’cimony of Mr
Franklin, your Honor, as to what Mr Franklin said to Mr
Dafrow, ad ss to what MT Darrow said to him in the pre-
sence of MT Darrow; we confined our whole examination to
that, They cannot go into conversations cutside of the
defendent for the purpose of bringing out any facts, either
to corroborate Franklin or to bring any fact against Mr
Darrowj that is a part of their direct csse, if they could
comect it at all.
MR FREDERICKS: This witness hss testified to conversa-
tions with the District Attorney in regard to this matter
of pleading guilty, end all that sort of thing.
MR APPEL If there is enything in therecord there that
he said in regard to any conversation he had with the
District Attorney with refereﬁce to getting anything,

let him show it.
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3p 1 MR, FORD. This is preliminary to the question dealing
2 with this $10,000 bail money concerning which this witness
3 testified also.
4 MR . APPEL. That does not necessarily mean any conversation)
o your Honor. between ii. Davisand any merber of the District
6 Attorney's office in reference to the $10,000 at all, it
7 would not be cross-examinaticn.
8 THE COURT- 3f tbis question is preliminary, however, it
J can be answered yes or no.
10 MR. APPEL. 1 submit, the questicn he undertakes to give
11 the substance and the subject of the conversation, not only
12 what he said, but the substance of what he said, or that
13 they claim Mr. Davie said to the District Attorney.
14 THE COURT. Read the question.
151 MR. FREDERICKS. 1t goes into the relations between this
16 witness and the entire case.
171 (Last question read.)
18| THE COURT. Objection sustained.
191 yr, FREDERICKS. Q Weren't you requested by Mr. Darrow, if
20 possible, to make some such arrangement with the District
21 Attorney's office, if you could? A No.
22 Q Weren't you instructed, or didn't you go to the District
23 Attorney's office, after Mr. Franklin had been held to
24 answer in preliminary examination, and didn't you go to
25| Mr, Ford and offer to pay that fine cut of thé $10,000 bai
26 money that was put up? ' |
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MR. APPEL. Waita moment--we object tc that upon the
ground that it is not cross-examination; it is incompetent,
irrelevant and immaterial for any purpose whatsoever; that
it doesn't tend to impeach the witness or contradict him
in any way , shape or manner, or show any bias or prejudice
or interest on his behalf, and it doesn't tend to prove
any fact against this defendant, so far as this defendant
is concerned it would be hearsay,and, therefore, not admis-
sible against him.
THE COURT. Objection overruled.
MR . APPEL. We except.
A } did not.
MR . FREDERICKS. @Q pidn't you have a talk about using that
bail money or a part of it to pay the fine, with #r. Ford?
MR « APPEL. Wait a moment--we object to it on each and all
the grounds stated irn our last objection to the last ques~
tion just propounded to the question, and upon the fur-
there ground that the question as a guestion is not com-
petent because it doesn't contain the essential elements
of the impeaching question required by the Code; not
cross-examination.
TEE COURT - ijection overruled.
MR . APPEL. We except.

A My talk with Mr. Ford was exactly the same as my talk with

you, Captain Fredericks; that out of the money that was

taken off of Ur. Franklin there you people expected to paj
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the fine if he plead guilty.
MR, FREDERICKS. Q you were willing that itshould be paid
out of that? A Out of the money that was taken from him.
We had nothing to do with it. 1 didn't care what you did
with it, yeé, 8ir o
MR « APPEL. "1 suppose that may go in subject to the same
objection 1 made before, and the same ruling?

THE CCURT: Yes, sir; the same objection, the same ruling

~and the same exception.

MR . FREDFRICKS. Q Well, that was 4,000. Did you agree
to make up‘the deficit, if that fine was 5,000, did you
agree to make up the deficit between 4;000 and 5,000 out
of some other furd? A 1 did not.

Q ©Now, this is the testimony before the grand jury, Mr.
Davie, and 1 will ask you if you did not testify before the
grand jury?. |

THE COURT+ Just a moment, for the record, the witness
answered there. Mr. Appei, 1 suppose you want the same
objecticn and the same ruling and the same exception?

MR . APPEL. Yes, sir.

AR . FREDER1CKS « Q On the 29th of January, 1912,
beginning at line 5: "Q--You have examined local deposits
in local banks--" 1 think 1 will have to go back a little
further, The questicn back on page iO, line 26: "Q--You
never had at any time been informed by ir, Darrow that he

kept the accounts of the McNamara deferse fund in any plage |
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5615
other than lLos Angeles? A--Never at any time. 1 will
say, Mr. Ford, that the accounts, as fér as 1 knew of it,
were open to inspection. 1 know they were open to irspec-
tion by me, as far asthat goes. The defense fund for
attorneys fees was slow in coming in and he would say, 'l
haﬁe a check for so much?.

"Q You have examined local deposits in local banks?
"A Not local bank but simply what he showed me; the bank
book; what he had putxin and what he had drawn out.

'"Q Were you ever inforned by Mr. Darrow at any time that

he had cashed any checks received ffom the American Federa-
tion of Labor at ény'other place other than at Los Angeles?
"A 1 never was.

*Q Wereyou ever informed that he had received a check
from Frank Morrison the latter part of August, 1911, which
was cashed or endorsed to 0. A, TveitmoekQéashed by O. A.
Tveitmoe in San Frarcisco? A VNo. _
"Q Were you ever informed by Mr, Darrow that Mr, Tveitmoe
kept any porticn of the fund received from outside sources?
"A Never was. |

"Q Or that Mr. Tveitmoe was to use any of‘those funds?

"A 1 never heard anything of that kind. Hr. pnarrow never
gave me that information.

"Q Mr. parrow never gave you that informtion? A Mr, parrow
never gave me that ;nformation at any time."_ Did you 30 

testify ?
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MR APPEL: WVait a moment. Now, we obj ect‘ upon the ground
that it is not cross-exanination;v upon the further ground
that it does not tend to contradict or impeach the witness
in any manner; ti’zat it doesn't tend to impesch or contradict
any statemexi‘c mad‘e by him, either on cross or direct exami-
nation; that if asked on cross, that it is upon a matter
which was not ¢ ross~examination, and that they are not en-
titled to comt radict the witness upon any matter drawn by
them as & fact on their side of the case, snd upon which
the witness was not examined by the defense on direct.
That i$ is 1ncompetent, 1rre1evant and immateriasl and
hearssay,
and nov admiss:.ble for any purpose; not binding upon the
defendant. '
TEE COURT: Objection or erruled.
ER APPBE We except., -
A I testified that WaYy « That is true.
MR FREDERICKS: That is true? A That is the truth.
Q At the time Geoxge Belm came here to Los Angeles, how
long had you known Mr Darrow? A Very short time before
I met Mr Behm.
Q@ Two or three weeks or two oi‘ three days? A I wouldn't
know vhether it was .two or three v}eeks or two or three
days‘. I dontt ¥Xnow whether he came with MT Darxow or not .
If he did, I am satisfied I never saw him for & few days
afterwards; probably a week, is my best recollection.

Q And had you met MY Darrow prior to that time?
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A Prior to the t'ime he. came here?

Q %{98. A Never,

MR DARROW: S-ust & moment. You mean prior to the time
Mr Belm ceme, or prior to the time I came.

MR FREDERIFCKS: '_;rior to the time you ceame.

MR DARROW: i’ermit me to state something to yoj. I was
here first, a week or so'.

MR FREDERICKS: I am coming to that., A That is what I
said. |

@ Youwere here -- MTI Darrow was here & week or so be-
fore Mr Belm came? A fes sire.

@ Prior to that Mr Darrow was a stranger to you, was he?
A  7ell, I think now that I must have know Mr Darrow
longer than that’. I met MT Darrow Whm he first came here
to take up the preparation of the case., Iwas thinking
that that was at the beginning of the triall. Mr Behm )
didn't come here for =— I would think ten days &fter Mr
Darrow did‘.

@ Well, wasn't it about like thisﬁ Mr Darrow came out
here first, 2t the time that these men were arraigned and
the matter of their plea -- appéared for them and the
matter of thelr pled went over for a month or so and he
went back to Chicago, snd he came out here again? A I
believe that is right, although I don't have definite re~

collection enough about it to swesr whether he ever went

vack to Chicago or not. It slipped out of my mind if he
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did,
@ Did you meet him when he first came here? A I met
him when he first came here, I know.
Q At any mate, you hadn't known -- you didn't know him
before he came out here on this case? A Never,
Q All right., We will put it that way. And then you
remember efter he was here, do you, for a few days, he
went awsy &nd was gone pwwbably a month? A Your state-
ment of it leads me to believe it was so, but I dontt have
any definite recollection of it now.
Q@ DOes your memory epproximate that? A I would think
S0, Yes sir'.
Q So that st the time Mr Belm was here, Mr Darrow and
you were comparative strangers; correct? A Vell, every
man must be a judge of thet for himself.
Q When didyou first telk over this question of these
two men pleading puilty with Joe Scott, if ever, or have
it talked over in the presence of yourself and Eroe Scott?
A The first time that I ever talked it with Mr Scott
or heard Mr Scott talk it with anybody e€lse, was on Thanks-
giving day e |
Q@ As far aé you lm'ow, is that the first time that Mr
Scott knew that these men were talking of pleeding guilty?
A As far as I know. .
Q@ That was fiahanksgiving Day? A Thanksgiving Daye.
Q@ Mr Scott was one of thegttorneys in the case‘? A He
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was.,

Q Right glong with the rest of youerery day in court?
A He was. ,

Q@ On that same éhanksgiving Day, didntt Mr Darrow then

inform ¥r Scott in your presence that they were thinking of

meking a plee of guilty? A Not in my presence, he didn't.
Q Did you inform MT Scott of that fact? A XNo sir; Mr
Darrow had a talk with MT Scott before I got into the place
of meeting.

Q@ Into the jail; is that it? A Before I got to the
place of meeting.

Q TWhere was the place of meeting? A I think we went
from MT Darrow's office,

Q@ That was Thanksgiving Day? A That was Thanksgiving
Day.

@ You sure Joe Scott didn't come into the jail sccident-

' ally while you people were i here? A He was &t the

jail., “Thether he came in accidentally or not, I don't
knovﬂ

Q@ VWhen you walked from the office over to the jail who
wes in the party, Thanksgiving Day? A I don't know
whether MY Scott was along, or whetker hevas not zlong;
I donet know whether Mr Steffens went along at the same
time we went or whether I went by myself, and met them
there. |

Q Whenwas the first time you personally discussed this
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question of pleading guilty, with J, J. McNamara‘? A Vhen
was thg first time I did personally?

@ Yes. A At Thanksgiving Dey.

Q@ When was the first .time you pe‘rsoﬁally discussed the
question of these men pleading with ;T. R, McNeamara; at

the same tiﬁe? A Oh, I pesume the first s erious dis-
cussion I had wkth him was at that time.

@ Thanksgiving Day? A fes‘.

Q@ SO that your only knowledge as to whether anyone else

had previaesly discussed this question with either of

- those men, is hearsay? A yes, from whe&t the men told me

and what the boys «-
Q@ What somebody told you. A Wh_at somebody told me and
what the boys themselves told me,
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MR. DARROW. Will you read that question and the answer?
(Last two questions and answers read.)

A When 1 refer to the "boys" 1 refer to the McNamara
Erothers.

MR. DARROW. 1 don't know whether that answer explains

the questioh or is a full answer to the question or not.

A What is that?

MR . DARRO¥. 1 don't know whether that answer makes it
clear as to what you mean.

MR . FREDERICKS. 1 will go at it a little further, anyway.
Q What time ih the day was this discussion you had with
d J McNamara? A You mean at the county jail?

Q@ Yes. Thanksgiving Day.

MR . APPEL. 1 object to th#, because he has gone all over
that, your Honor.

MR » FORD. Not yet, on cross-examination.

A 1t lasted praétically a whole-~

THE COURT. W¥ait a minute until we get a ruling on it.
THe objecticn is overruled.

A 1t lasted practically the whole day.

MR . FREDFR1CKS.Q Practically all day? A We went there,
1 presume it was about 10 o'clock, and went out and had
our dinner and we were there again inthe afterncon and
that is thetime 1 telephoned to you.

Q When you telephoned to me at 2 o'clock, you had not
succeeded ir getting the consent of both of them to plead|

guilty, is that correct? A Yes, we had.

scanned by 1AL AWLIBRARY
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MR . ROGERS . Exception.

~ Mr. Rarrow and Mr. Franklin, and yourself, up in your office

3 Angrles County Law L 682
Q At 2 o'clock? A Yes, and a long time before that,
but there were many things we had to take into considera-
tion, many things that had to te done with reference to

John's mother and things of that kind that we took up

practically the whole day. Mr, Darrow, 1 know, took instric

tions for the mother, and irstructicns about various
things and that took up practically all day long.

Q Well, tkhey had not both consented to plead guilty prior
to the time r. Lincoln Steffens left, had they?

MR . ROGERS. That is misléading, if yow Honor please, and
not cross-examination. They may hdve consented separately
and may have consented together, and what not, and that
question does not btring the matter out and does not give
the witness an opportunity to explain, not cross-examinatior

THE COURT. Objection overruled.

A 1 thought they had, 1 don't know what time he left, but
1l am satisfied they had.

Q@ All right] you think they had. Now, there are two or

th:ee conversations here 1 want to ask you about. You say

that at this conversation on the 1l4th day of January with

or the library of your office-- A Ur, Rush's room.
Q@ ¥es, Mr. rush's room, Franklin said that Johnston had

come to him from Mre Ford? A That is what he told us.

Q UNow, did you hear that Mr. Johnston stated the first timg

3 e




S O 0 9 & OB~ W N -

—

15
16
17
18
19
20
21
22
23
24

26

I I ———E— g —— R

e

5683

he ever took this matter up he took it up with Mr. Ford at
the reQuest of Mr. Franklin?

MR .« APPEL. We object to what he heérd Mr« Johnston state.
MR. FREDERICKS. This is preliminary .

MR . APPEL. It is not cross-examination, it is not even
preliminar& . |

MR . FﬁEDERlCKS. kﬁ 1 will ask the other question too, and
then the court can determine whether it is or not; (

MR. APPEL. 1 object to his telling the witness as to whe-

L

therxggmpearqwgggggiggwstate anything contra ry to his
statemen;\or any modif£:;§;;Hu3§~ﬁ§§*§¥;¥ement ags to what
he heérd~Franklin say on the 14th day of January, and

it is incompetent, irrelevant and immaterial for any pur
pose whatsoever. He has no righf to tell him what
Johnston said or any one else said. fThe only question is
what hetestified to, is what Franklin szid at that time
and that was only in contradiction of M. Franklin's
testimony, only in part. Mr, Franklin did admit that he
said that Johnston came to him and that he told him certain
things and we asked him whether or not hesent Johnston to
Mr. Ford and he denied it and.he admitted substantially the
conversaticn, This is Franklin, not what Johnston

testified, we never asked M, pavis whether he had any con-

versation with Mr, Johnston or whether he heard Mr, Johnston

say anything, we sinrply asked him to testify as to the

facts which we thought and we still think were contra-
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dicting Nr. Franklin as to that conversation. Mr. Franklin
testified whatever he said there was a matter which was
suggested to him by Mr. Davis and Mr. parrow and we asked
Mr. Davis whether or not they suggested that or whether ir.
Franklin said that as coming from ¥re Johnston, who pre-

t ended, or 61aimed, as the witness stated, that he cane
from ir. Ford.

MR * FREDER1CKS. 1%t is a matter of refreshing the witness's
memory, to see whether after he would hear that would

cause him to possibly doubt that Franklin had said that
Johnston came from Ford. |
MR . APPEL. %That may be done in a star chamber proceeding,
you may tell a party that so and so said so anrnd so, and

how dare you say this, to make him change his testimony,
but that cannot be done in court, you cannot tell a witness
so and so has said so and so in court or elsewhere, now
after 1 told you he said so, do you still adhere to your
testimony about what you have said heretofore--that is not
proper.

TFE COIRT. pead the question.

(Last question read.)

THE COURT. Objection overruled.

MR . APPEL. We take an excepticn.

A 1 don't know that 1 understand the question the way

you put it, did 1 ever hear Johnston say so?

Q Did youever hear that Johnston had testified here in

seanned by L ALARLIBRARY
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court that he came to Kr. Ford at Franklin's request and

that he did not come to Franklin at Ford's request?
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MR APPEL: Wait 2 moment.
Q@ Did you ever hear that he said that?
MR APPEL:': We make the same obj ection, on the ground it
is incompetgnt, irrelevant and immaterial, not cross-
examination.
THE COURl': The obj ection is sustained.
Q@ DNow, you had same conversations which you have nar -
rated here, with MT Franklin,6 in the presence of & third
party? A ‘Vhat conversations are those?
Q Well, in the presence of Mr Darrow, for instamce,
on the 14th of February. A January.
Q@ January, I should say'-- you &nd Franklin and Mr Dar-
row breing present; just relate that entire éonv’ersation.
A Mr Franklin came to the office, and I told him to
walk into MT Rush's room, that MY Darrow and I would be in
in a few minutes -~ I was going over some matter withMr
Darrow -- he went into wr Rush's room, #nd I went in with
him and he said, "I made an appointment yesterdsy to meet
you, because I thought it was important to tell you the
situation in the case‘.“ I szid, "What is it?" --
Q@ That was in mr Darrowt!s pr e'senc e? A Mr Darrow was
present at that time -~ he said, naming the day it was,
I dontt know vhether it was yesterdsy or day before --
but he named the day "Colonel Tom .Tbhnston came to me and

said Mr Ford had sent him to me; that he had instructedg

Colonel Johnston to say to him that if he would come
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through snd tell what he knew about Mr Darrow that he
might plead guilty and he would be fined, end that his
fine would be taken out of the smount of money that had
been taken from MT Lockwood or Mr White at the time of
the arrest”, and MT Darrow spoke up and said, "Well, what
do they say Darrow foi? Why do they mention Darrow sny
more then they do Job Harriman or Mx Davis or Mr Scott?"
Then Frenklin said, "The Colonel said that Mr Ford in-
structed him to say to wr Franklin that if it involved eny
other other local man that he need not open his mouth or
say anything ebout it", end I said, "What did you say to
the Colonel?" He said, "I told th e Colonel that I 1n ew
nothing ageinst Mr Darrow, that he had been one of the
best friends I ever had, that if I told Mr Ford the truth
about it that he would riot believe it anyway, as to who

it was that gave me the money", end he looked over at me
and he looked also st MTr Darrow, .and he ssid, "MTr Darrow
has been one of the best friends I ever had, and he would
be the last person in the world I would lie sbout", and
with that about ended the conversation.

Q Now, up to that time had you had any talk with Frak-
lin sbout & third men, & third men, whom he didn't know,
end nobody knew, and that he could not find, who had 7
given him this money, & s tranger? A Well, unless the
court instructs me that I must answer thatrquestion, I

regard it as a professional privileze not to answer wha
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your client said to you, outside of the presence of third
persons. If the court so instructs me, of course, I
will be canpelled -~
THE COUR': DO you insist on the question?
4 I don't think the Captain himself would do itr.
MR APFEL: I -object upon the ground it is notcross- exam-
inatione.
MR FORD: Already been d ecided when Mr Johnston was on the
stand,
THE COURI': I am asking you if you insist upon an answer,
The objection of the defendant is overruled. A You mean
my objection? |
THE COURl: XNo; the defendant's obj eetion. I have inquir-
ed of the District Attorney whethef or not he insists on
an answer to the question?
MR FREDERICKS: Well, I wes just thinking ebout it, your
Honor. ‘ |
THE COUR': Take your time.
MR FREDERICKS: Well, if it is the law that he should
eanswer, I guess I should =sk it. I ask it,
TEE COURT: wRead the question, M’I‘ Reporter.

(Last'ques’cion r ead by the reporter.)
MR APPEL: Now, your Honor, your Honor will see that the
question itself inserts in there anargument of counsel,

that you talked with MT Franklin about a man he didn't j

know and that nobody knev, Now, let him ask him the
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straight question, had Franklin said enything to you about

the third man having given him the money; not s#hout a man
he didn't know, not about a man nobody knew, in viev& of

the evidence here in this c ase, certainly if Mr Franklin --
THE COURT: Do you obj et upon the ground that it is ar-
gumentative? -

MR APPEL: That it is argumentativé, your Honor, and be-
cause it involves matters not testified to.

THE COURl': I sgree with you, .it is argumentative, Ob-

jection sustained.
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MR. APPEL. We don't object to his stating what Franklin

told him before that time.

MR. FREDERICKS. Then we will go back to the first of it
and start in. Q When did you first have yocur conversaticn
with Mre Franklin, M Dagis, in regard to this matter?

MR. DARROW. "You mean the whole matter?

MR. FREDERICKS. In regard to the matter of the bribery

for which he was arrested? A The first time 1 went to sece

him was at the jail. ~le

Lpom o

Q@ What did he tell you? A He told me he was not guilty.
// That there had been a job put up on him; that he realized

”"’la-n%
e kS

it immediately after he had handed the moneh to MNr. White;

T

\\that he was going up to the stree to turn over Nr Lockwood |
'to some officer and have him arrested. }}
i Q Well, by job put up--he Was going to have Lockwood T)
arrested? A That is what he said, he was going to turn
him dvgr to an officer.

Q This was down inthe jéil, was it? A <hhis was down in
the jail.

Q What else did he say? A And that he would have no
trouble about proving his innocence; that he was not
worrying a bit excet being in jail, and if 1 would get him

out of jail there wouldn't be any trouble for him to show

the matter in its true light. That is about all the con-
versation there was at that time. e

Q@ When did you have the next conversation with him?
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A Oh, 1 don't know whether 1 had another one with him
that afternoon, but 1 don't think 1 did . Probably in a
day or two .
Q@ Well, you ;elated some conversation that you had after
he was let out on bail, 1 think the next day, when some-
cne else was'présent. Didn't you have a conversation that
night with tim up in your office? A 1 don't think 1 did.
Q Up at Franklin:s office? A 1 know 1 didn't in Frank-
lin's office; 1 never had any conversaticn with him at
night in his office.
@ Did you the next day in his office? A rThe next day
at his office probably 1 did.
Q@ Did you have one that same day, the 238th , at his of=-
fice? A 1 don,t think 1 did.
Q Well, the next day,what was that conversation?

talks With Mr. Franklin it will be absolutely impossible
for me to state what occurred at any one conversation or <
what occurred at another conversation. Where you converse

with a man 50 or a hundred times about a case it isalmost

conversaticn.
Q We will drift along as near chronoldgically as we can.
A But the matter came up and 1 told him to have a conversa-

ticn with Governoe Gage, and that 1 would do anything

that 1 could to help him along in the matter « There wa

R
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much discussicn with reference to his--to the facts of the
case for a week or'eo afterwards, except what 1 discussed
with him inthe jail, to the best of my recollection.

Q A week or so afterwards you did discuss the matter

very fully with him? A VWhen the preliminary examination
ws held and the facts came out there, we discussed the
matter with him.

@ Where was that--you say"we discussed the matter?"

A 1 discussed the matter with him.

Q VWhere was that? A ?robagly at my office, some on the
way from the office, from--

Q@ What did he say about the facts in the case?

MR + APPEL. That is objected to upon the ground it is
inconmpetent, ir}elevant and imraterial and not cross-
examination and hearsa?iﬁﬁnd 1 again say to the court

that this matter is pending now before the Superior Court ‘
a8 to the guilt or innocence of this nan. +f they will
bring Mr, Franklin here and ir. Franklin says that Mr. Ravis
is released from all 6bligaticn8 in the matter 1 am per-
fectly willing to testify. 1 think it is due me, your
Honor, that that be done. 1 will have no hesitation there
after. o » )
MR . FREDER1ICKS. Weli, 1 think-~-the court having already
ruled that the same matter might be gone into with ir. .

Johnstone--~ _ .

¥R . APPEL. About this question whether it be cross-

exam'lnat ion. _ scanned by s LIBRARY
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THE COURT. That is another matter. 1 think so far as

Mr. Davis'sxobjection is concerned, as to the consent of ilr.
Franklin, the matter has beén very fully gone into in
regard to the testimony of i, Johnston. Fe was also an
attorney for Mr, Franklin--the court has ruled that in view
of the fact that ir. Franklin came here as a witness’and
testified to the entire matter, covering the whole story,
that that in itself released his attorneys from any obliga-
tion, but there is this objection made by ir. Appel it is
not cross-examination. |

MR « APPEL- Here is the idea, your Honor. We could not
examine this witness in regard to what Franklin stated or
what he did not state except upon those points upon which
Mr. Ffanklin testified to. Your Honor can see that. We |
couldn't ask him what did Franklin say to you, generally,
vecause the other side would have;s;id, "Why, there was no
foundation laid."™ r. Franklin has testified to certain
conversations in which he says Hr.ﬁavis said certain

thing s and Mr. parrow sdd certain‘things. ve did that by
way of explanation, your Honor, or why he made statements
conéerning this third man and from whom he got the money.
1t came out when he testified that he had told #rn Engle and
somebody else certain things about a third man and he said
then, your Honor, the reason he mde those statemgnte was
because he had an urﬁe;standing w%th dr. parrow and Mr. Davis

on the same day a few moments before, meaning the 14th, &

that Mr. pavie and Mr. parrow had virtually joined in put
. scanned by LALARLIBRARY
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up that story‘rfor him to tell Mr. Ford about it, and he
said that was not his own creation, but it was the creation

of ir. Davisand Hr. Darrow.
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Now;.yg contradict tha by Mr Davis, everywhere,‘whereverl'
he has mentioned MT Davis, that Mr Davis was to do this or
to say this, we have called Mr Davis' attention., We use
him s an impeaching witness only; We couldn't ask him
what did you .tell Mr Davis, in a general way, because
we: would not have been allowed to do it, therefore, we
use him simply as an impeac hing witness, concerning decla-
Tations made by Mr Franklin, vhich we claim are contra-
dicted by this witness. \ There the matter is béfore the
jury in that sense, ©Now, they take Mr Davis and say to
him, at some other time or place, or at any other time or
place, except the times to which you hare testified, what
did rranklin say to you? We contend, your Honor, that it
might have been possible for us to have exemin ed Mr Frank-
lin in ieference to that: didn't you tell Mr pavis at such
and such a time this snd this and this, end that, and then
we could have brought Mr Davis here to prove by him as
to the truth of those facts, uhder the rul e announced by
your Honor, and unde r thed&:isions, but we éouldn't do
that -- we didn't do it. Now, . suppose Franklin, during
any‘time, your:anor, made any declarations to Mr Davis
which are prejudicial to thisdefendant, assuming --
or prejudicial to aﬁy other person -- I donrt enticipate
it, but assume that we could prove that. Now, he, as a co-

conspirator, could not -- they could not introduce his

testimony, his evidence, after the alleged commission of
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the offense in his recital of the occurrence, because thét
is by way of regitation. It is only those verbal acis
when in the pursuance of the object of the conspiracy,
that can bhe giveh ineridence. It takes it out & the
category of hearsay evikdence, but here is; a crime aileged
to have been committed on the 28th day of November, 1911.
Novwr, here is the attorne;r for Mr Franklin is asked now,
what did Franklin tell you about all the facts of the case?
For what purpose? Not because Franklin is upon t rial here,
but a third party is upon triai. Fan they introduce the
declarations, the recital of Mr Franklin to this witness,
with no one else, as against thisdefendant? I sa&y they
cannot do it‘. Can *.bney do it upor‘l\:any other pretext? They
cannot do it. Can thgy do it for the purpose of showing
tae relation of attorney &and client? Can they do 'it for
the purpose of showing the state of mind of this witness?
I say no; you can only show the state otﬁ‘ 'milnd of this wit-

ness, but not what somebody told him, bﬁt what he mag have

prejudice for the party in whose favor he fe'st:j.f.‘ies. if I
go upon thestand &nd testify to a fact, and t.idley want to
show I am interested, and that I may possibly have shaded
my test:’znon&, they may ask me generally, you sau‘} so and so,
to so =nd soj then show my interest. It is right that '

they should ask me if I deny my interest in the caée.

They heve a right to show it by specific declarations of
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the witness, but not by what somebody told me. That
doesntt tend to reflect the condition of my mind in ref-
erence to the case or in reference to amy of the parties,
and I submit to your Honor, it is notcross-examination.
Your Hono‘rvcan well see how much hearsay can be brouzht .
in here, and are we going to try now, the questlon of the
gullt or innocence of Mr Franklin by 1ntroduc:mo evidence
here of his decl_aratlons to his attorney, and the d eclara-
tions of his attofney to him; his advice to him, and the
possible situation zs bvetween client and sttorney, as
egainst this defeiidant; declarations not mede in his pre-
Sences. It might be admissivle ineridence, if your Honor
please, es cros-s-exmination in somé manner, had MI Darrow
been present; if MT Darrow responded to vhat was seid or
conducted himself ‘in any particular manner or remained
silent or acquiesced in any statement made by Mr Franklin
to Mr Davis, but he not being present, not being there
don;t know it himself. Assuming, yéur HOr'xor that I were

: stand,
upon the utn%s énd a third party was here, and I was

asked to relate what the pmsecu‘lting witness told me, and
I' said, why, the prosecuting witness told me ‘that he,

defendant, and he went out here to steal a cow, if the

charge was larceny, forstealing a cow, against the third
party; would that be admissible ineridence? And yet, if
I was called upon the stand to cont rzdict some statement
of the 'DI'OSGCIltln.:, witness, could they go into al}l those
declarations either for or against the defendant? The

are not admissible unless the pro secut:.n,g witness 8 atte
tion == nunl =g M an k 5
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1 Now, if Mr Franklin had said upon the witness stand,
2 | your Honor, if wr Franklin had said upon the witness steand,
3| "I told MT Davis that MT Dérrow was innocent", could they
4 bring that out. for the purpose of proving that fact, un-
5| less he came upon thestand and said, "I told Ifr pavis
6| hewas guilty."” If ne héd said, "I told Mr Davis at a
7| certain time snd vplace'that MT Darrow was g;;uilty", then
3 we could pring Mr Davis to ask lixim wh cther or not he did
9 | say or not, but they cennot o into any other declara-
10 tions of that kind, I submit it iskr‘;ot cross-—examination,‘
11| and opens the field here to & vast amoupt of redireét ex—
12 amination, your Honor, upon which we have not questioned
13 | the witness at all, and in view of the fact, your Honor,
14 | they can bring declarations of Mr Franklin sainst Mr
15 ’Darrow here, and gorroborate him, bécause Mr Franklin:s
16 testimony here, your Honor, stands uncont radicted, and no
17} one has contradicted that he said, after arrégt, that he
18 | said he told the fact to Engle and others about Mr Darrow-
19| Lawler and Bngle, he told i,awl er and Mr Ford concerning Mr
20 Darrow, yet, in one part of hisat estimony he says here,
21 *I never told any man on Sod's foot stool t |t Darrow had
22 given me that money." Is it to contradict that state-
23 | ment of their owvn/witness that thes want to esk MT 'Iv)avis
24 | avout 'that‘;z‘ Ve didn't touch upon that. I summit it is
25 | not ¢ ross- exemination. |
IR FPEDERICKS{ The point is this: cross-examination of
scanned 53\; i A LIBRARY
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the witness is for the purpose of escertaining th'e wit—" :
riess\'_ memory and veracity, his asbility to recite correét-

ly those things which he attempts to narrate. Mr ‘Ffanklin
has said tie't ‘this witness told him, or that he cbllaborated
witp this witness &out making//up this story a2bout a third
man. The witness has said he did: s not,ai': a certain time
end place -- v

}ymDARRO&_V: Or any other placf.f

YR APPEL: Or eany other place.

VR FRODERICKS: Did this witness ssy he did not st eny

other place? I

- MR APPEL: Yes sir.

MR FREDERICKS: Very well, If this witness said on direct
examination?edid not make this statement to him, either

gt the time specified or at any other place, then it be-

comes the duty of the cross- examiner to interrogate this
witness as to the other conversations which he had with Mr

Franklin,

MR D ARROW: ﬁ{ou misunderstood what I said.

MR FREDERICKS: Sey it sgain, sndsee if I can get it.

MR DARROWQ I said, which is a fact, that Mr pavis said
he never prompted or &ssisted or told Mr Freanklin to make
this statement at that place or any other place.

M"R FREDERICKS: or'any other place; that is what I am argu-
ing. '

¥R DARROW: Youere arguing that Franklin never said it
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MR’ FREDERICKS: Now, this witness, having so s;:a/ted on
direct examination, that Freamklin never had this ¢ onver-
sation with him, it now becames the duty on '%ibss-—ex&nina—
tion to inquire of him what Frenklin did say at the va~
rious conversations, in order t/hat the 3“1‘1'13} may determine
vhat their relationé were, in order that the jury may de-
termine the probabi_lity ofltm;s witness' memory and the
probability of reciting correcvt‘iy fhe facts, in order that
the jury may know the relations befween thé two, and

the things they did talk about, and, in other words, in
order t hat the jury may weigh, as between this witness and
the other, the question as to which is m?iting correctly,
the facts, and it certainly becomes now, more than ever,

since counsel hasfcalled my attention -- called the at-

tention of the court to the fact that the wiitness hére hes

‘denied the fact that Franklin never made the statement

to them. It becomes now absolutely necessary to go into

all the conversations that he had with Mr Franklin,

~
'
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MR. DARROV.. +f the court please. Just a moment. 1
explicitly corrected ir. Fredericks, but then‘hé‘ﬁidn’t seem
to understand what 1 said. Wr. Davis was'not asked whether
Franklin everSaid that he got this money from some third
man or ﬁot; ¥r. Davis was asked specificaliy whether hé,
Davis, had‘'told Frankliﬁ to say any such thing at his office
on the 14th or at any other time or place, and that he
answered, that is the question;l I thought 1 set Hr. Fred-
ericks right, but 1 évideﬁtiy did ﬁot. He was asked whe-
ther he, Davis, ever at any place or time told Franklin to
make such a statement. \
MR . FREDERICKS . That is the way 1 understood it.
NR. DARROW. That is not the way you stated it.

' f
MR . FREDERICKS. That is the way 1 thought 1 was stating

delicacy, a good deal of feeling, being an attorney myself,
and having some regard for the traditions of the profes-
sion and the tradition that an attdrney musﬁ not relate
what the client tells him; 1 am frank to say 1 was loath
to ask this, but it is the law, as the court has ruled, and
5eing'the law it i8 my duty to follow the law, and that

is the question.

gl

MR . APPEL. Your Honor, just one work finally. - Now, the

~

very object of counsel in asking this question shows that

he is not pursuing what he wants to do. He wants to ask

Mr. pavis whether or not he made that--whether he suggesf

scanned by 1AL LIBRARY



W 0 1 & Ut W DD

| IR ™ S S R T e e G e S T - e =
g@ﬁ%&%ﬁowmammpwmb—ao

5702
thax Franxlln should say that a third party had given

him the money at some other time than the 14th. That
does not call for what Franklin told him; he cannot prove,
your Honor, that ﬁavis told Franklin to say those things

by getfing the dedarations of Franklin to the witness .

Any one can see that/ggzg not require any law, Just requires
a little reasoning « 1f 1 go upon the stand and 1 say 1
never told your Honor such and such a thing to represent
such and such a thing, tﬁeh they ask me on the other side,
"Why, what did his Honor tell you upon different occas ions?
That would be no cross-examipation of that point. They
could ask me, "What did you tell him upon other occas ions
in regard to the subjkct only" but they can say to him,
"Didn't you tell him upon other occasions, prior to the
14th day of Jﬁpuary-—“ that is the question at issue .
Now, didn't you tell him prior to the 14th day &f January
that he shall say to Mr. Ford that a third party had given
you the mbney, that the party was ffom San Ffanciscoior from
Chicago--thrat is true, but they cannot ask this Witness,
"What did Franklin say to you?" or on the denial of the
Wltness that he made a suggestion of that kind to Franklin,
there is no use throwing dust upon a proposition of that
kind and trying by any sort of artifice or by any sort

of sophistry, your Honor, to gei in here declarations of
Franklin to this witness in the guise of cross-sxamination

as aquestion as to whether or not Davie suggested to him
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a certainstate of facts or not. /19 there any trouble to
reason that out? N
MR+ FORD+ There is one other ground, if the;court‘piease—-
MR. APPEL. 1.thought we were going to stop this.
MR . FDﬁD. shere is one line of authorities 1 was going
to name. It has been argued %o this court that is, where
a part hae been irttoduced the wholé conﬁersation may be

int roduced and one conversation about a person and about

‘whom he is testifying, all of that conversation may be

introduced in order to explain that evidence, presumably
to ehable the jury tb,decide by comparison with the other
conversations whether the witness is telling the truth

as to the particular oo nversations or‘not, and to explain
it, and that matter has been argued fullyvto this court and
your Honor haP decided that part; of conversations intro-
duced the whole of it may be admitted.

MR . APPEL. I will point out the absolute undouqness of
thatreasoning also. We did not introduce any conversa-
tions . They introduced the conversations themselves, your
Honor . We put the witness on to deny that state of facts.
Frénkiin gaid on direct examination that Darrow had given
him the money and it is true that on Cross-examination We
had a right to ask him, "Didn't you tell Engle or others
naming the witnesses--"

MR . FORD. Engle, who is that?

MR. FREDERICKS:. You mean Dingle?

~
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MR. APPEL. 1f that is not his name 1 will call him by any
other name. We are all liable to make these mistakes--
THE COURT. ’lt is of no consaquence:

MR . APPEL; 1t is of no consequence, your Hénor. Now, 1let
us see the reas ning of these gentlemen. We did not intro-
duce those conversations, we did not‘askvthis’witness as

to the\gonversafions or to any particular conversations he
had with ur, Franklin; they introduced Mro Franklin and he
said that Darrow gave him this money . nn crc3s-examinaf'
tion we have, as a matter of right, to say to him, "Didn't
you tell others, didn't you tell Johnston , for instance,
didn't you tell others, that a third party had given you
the money? Didn't you describe that third party? Didn't
you say that if you cwld get time, if you could get a few
weeks or thitty days, didn't you send work to Mr. Ford that
if you could get a little time tht you couldvget that man,
that you could come through and show him who gave you.the
money;tﬁat you had engagements with him ahd he had not kept
them;youlhad been trying to find him éince your arrest and
y0u‘had not been able to do it, didn't you describe a man,
didn't ydﬁ po;nt to a third party as a party who gave you
the money? " 1t is right and just that we should ask him
on cross-examination, and he says, "No, no, it was this

way, 1 did say that," he couldn,t deny it that he had said

it, because he had said it to many--""but Davie and Darrow

down there onthe 14th day of January, told me to say that;
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to try to make Ford believe that and iir. ﬁavis suggested to
me that if 1 made that statement and made Ford believe that
it would leave Darrow out of any complicity in the commis-
sion of this of femse", and that is the 1anguage of the
record.  He said that, that is, he denied that he did
say so of his own accord, and how does he get out of it?

By putting it upon Davis and Darrow, that they fabricated,
they mide up that story, which would have beama, your

Honor, the most terrible evidence against Mrn pagis and
against Mre parrow. We did not introduce the conversa-
tioh;sg“ ¢ .. we bring lir. pavis upon the stand and ask
him, "Did you suggest to Mr. Franklin that he should make up
such and such a story and sa§ that?" And Davis says, "No."
Now, the witness Franklin, having said that was suggested
to him upon*two or three oceasions, we then say to M.
pavis, "Did you suggest that to him upon that day or

upon any other time and place or any other time" and the
witness says, "No." ©Now, what becomes of the theory of
the'Digtrict Attorney when we introduce a conversation, the
whole of the conversation may be introduced. The whole of
the‘convérsation had, onthe 14th day of January, has been

interrogated of this witness and he has given it to you a

little while ago and we made no objection. Now, if I

.call idr, pavis's ‘attention t any other time included in the

statement of !r Franklin that he suggests it to him two Or

three other times pripr thereto, and if it was suggested
‘ i
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.
to him after the 14th day of January, it Wwould not have

any significance here, because M Franklin,says on the 1l4th

day of Janﬁary this story was invented, but to contradict
him we asked him whether or not he had made a statement of
that kind to ir. Johnston two days prior to the 14th, to
show the absurdity of his te;timony, and he admittéd he
had such a conversation with ir, Johnston two days before
the lz;h, whenhe was supposed to be his attorney then,
your Honor. Now, we intfbduced no conversation on the part
of this witness; we introduced contradictions, flat-

footed contradictions, perfectly respbdsive to the attitude,

to the posifion of Mr. Franklinhere upon the stand . Now,

\they want to ask him, “What did Ffanklin say to you upon

other occasions?" is that pertinent? 1s that connected

with the tebtimony of this Witness so that it may be
cross-examination? Can they, under such an excuse as

that, undert&ke to go into all that Franklih said to him
here? Now, if your Honor pleases, we do not want an&body
to think that this witness, or that we are afraid that |
this witness is going to say that Franklin at any time
told himlthax Mre« parrow had given him any money. Iltnis

not that, or gave him the particular money in question; it

is not that; it is this: that under the guise of this

.cross-examinatioh they undertake to bring in here a whole

pleases, upon redirect examination extend this examinat
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-forsver, and try other additional issues which were not

introduced here by the prosecution themselves. We are
here with this witness responding to a situation put here
before‘the jury by the District Attorney, and no more, amd
any othez declaratiéns made by Mr. Franklin to him, 1 say,
is hearsay and is not prdper, it is not cross-examipation.
THE COURT+ 1 want to make 2 'rief examination of the transi

]
cript before ruling on the objection, and 1 will do that
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¥R FORD: Before your Honor tzkes a recess, I want to call
your Honor's attention to another authority,‘in the case 6f
?eople versus Doyell --
MR APPEL: I do not w%sh to interrupt‘counsel,Put -
MR FORD: I do not v;aﬁt_to argue., '
MR APPHL: O0f course, your Honorhas & right to hear cdunshl,
but I submit, if he does arhue that we have a right to
respond; that is all, and this argument wiii be indetermi-
nable,
MR FORD: Iwent to eite your Honor a case, the case of
People versus Doyell, in the 48th Cal;, which relates to
fabricated testimony. | \
THE COURT: '&es,-I have had my attention called to that
several times during the trial; _
Gentlembn of the jury, bear in mihd your former admo- _
nition. We will take a recess for 15 minutes at this time..
» (After recess;)
(Le ComptkeDavis on the stand;)

THE COURT: The objeciion of thedef endant is susteined.

A I think I iemembér, you said the next conversation I

had with him. -

MR FREDERICKS: Well, then, we will go back a step.
You have narréted the conversation in’the city jeail.
Did you ask him at that time where he got the $4000?
A I did not. |

Q@ Did he tell you? A He did not.
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Q I mesume the court means that that obj ection will
stand to this line pf questionsé

THE coUwW:" :zes siry that is the purpose of itj the pur
pose of hearing the long argument on it,

MR FREDERICKS: When,) if ever, did you first 1eaﬁ where
he got the $4000? A I rever learned where he got it,

actually,
Q "Do you know of your own knowledge whether or not he

ever went to Governor page's office and consulted him

in regard to thefacts of his case? A I have seen him
there, and have seen him when he said he was going there,
md coming back, but as to the consultation he held with
the Governor, I donrt know of my own Xknowledge,

Q@ You dontt know whether he ever h‘ad any or not, of your
omm Mowyed,geé A Xo sir. '

@ VWho else were attorneys for Mr Franklin, say, & the
time he plead guilty? A I don;t ¥now unless I would say
that MTr George Adams and yourself; I don;t knowe "

Q Well, was ur Appel also hisatorney that morning,
when he plead guilty? A I saw MT Appel there, but if he
was ,‘7 he came into the case without any consultation with
me“about it.

Q Now, let's see; we have got the conversation of the
l4tn. Did he say anything at that conversation on the 14th

about having gotten this money from somestranger, compars- )

tive stranger? A Except- he referred to it in the manné
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that I said, that if he told MT Ford the truth about it,
that -- he told Colonel Johnston that if he told Mr Ford
the truth about it, he would not believe him, |

@ Well, he had talked it over with you &bout having
gotten this money fro;.rr; a'strarger, and you think that is
what he referred to? A Well, this is what he said to me
on thst subject. If you went me to sey and the court
m{% I have to -~

THE COUR': I dontt thi;ik there is any privileze here at
all, MTr Davisk as far as that is concerned.

A / At the time Of the preliminary examination at which
time Govemor Gage and Iwere representing ‘pim -

MR FREDERICKS: - 0f the Lockwood or the Bain? A Vhe
the testimony -- Lockwood case, I think it was -~ or Bain,
I won't be sure -- whichever one was held first -- )
MR FORD: rThat is the Lockwood. A VWhen the statement
was made that the money was paid to Mr White by Mr Franklin,
on the way back I asked him if Captain White -- if they
could prove by Captain White that the money was paid to

him by him, Franklin, end he said, I guess they can come
pretty near it% Well, I said, "Who gave it to you?"

Well, he said, "The party that gave it to me they will
never get; he is not in the city." Then, you will remem~
ber, I presume, ¥r Fredericks, I spoke to you sbout it
and told you I thought if you sented to get the right
party you would have to look for & third party, and you

sconned by LaLBWLIBRARY




© 0 =1 Oy Ut kW N =

N DD NN N NN b R ped el el et ed pd
OﬁO‘(p&O&[\DHOQOOO-Q@U‘I»POOt\DHS

Q I know thate A Igave you what my opinioh was about ii.

‘ 5711
gnd I held quite a long consultation about it,
Q Well, you were MI Franklin's attorney at that time?
A ;[es, but I .didn't tell you what Mr Framklin said. |

Q But you were not dealing with the District Attorney
at that time and giving him any information that would

be /pf any pa;'ticular use and comfort to him, were you, on
that subject? A I don:t know; you were inéisting at
that time thet -- said to me that on the connection of

Mr Darrow with it -- Iwas saying 'I didnt*t think he had
anything to do with it, if enybody gave it to him it was a
third party, and I gave you my reasons for thinking sou,
with the exc~eption of Whét uT Franklin had said to me.

Q@ Well, that story of a third party, them, was a differ-
ent story from the one that Fran‘klin first gave you

down in the jalil, was it not?

MR APPEL: Wait a moment)._ I object on the ground it is
assuming & state offacts not t estified to by the wit=- |
ness, or that Franklin told him anything down to the jail
about the .thi'.rd'party. The witness just testified a
little while sgo, your Honor, thet MY Franklin did not
tell him fram whom or what person he got the $4000;, ~and

he says the only time he ever heard sbout it from ¥r

Franklin or esked him in referance to the matter was ‘_tm'.sd

time at the preliminery examinsation, -one of those two

.

cases, angd, the question assumes that he end ¥r Franklin
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had tG1ld Mr Davis down st the jail snything in reference
to that matter’. Upon the other ground, it asks for an
opinion or conclusion of the witness, not cross-examina=

tion in that respect, EHe cannot tell --
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THE COURT. 1 think it is calling for a conclusion or
opinion. 1 think it is not competentQ Objection sustained
bn that ground. |

MR, FREDERICKS. Q ¥ou remember having a conversation with
Mr. Ford up in‘&our own office just before you went before
the grand jury in which you said, "Well, if Darrow is guilty
I hope you don't gef him."

MR. APPEL. Just atmoment-—let me hear that question.
(Last question read by the reporter. )

MR . APPEL.. Now, we object to that question, your Honor,
upon the ground that it is incompetent, irrelevant and
immaferial and not cross4examination, and simply trying

to introduce a hypothetical condition of things which
would not be evidence one way or the other; statement
based updn a mere probability or possibility, if, if.
1t<ien't the assertion he was guilty; it is not the as-
sertion of a fact, ii is simply the expression of a wish,
a desire, based upon a possibility of such a thing and

if. 1 submit it is not ecross-examination.

MR . FREDERICKS+ Shows thewitness's feelings, that is all.
MR « FORD. .Shbwé the witness's friendship for the defendant .
TRE CO&RT. You will have to lay a foundation fof that.
QR. FORD. We have a right to show a witness is extremely

friendly to the defendant. We are not required to ask

him in any particular manner or form. We can show it by‘

acts and declarations as well as by asking him the straig
scanned by sl s LIBRARY
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quéstion.k,we have a right to prove it by any competent

evidence. The Code provides the precise facts in dispute

may be proven or any other fact from which that fact may be

logically deducted, and in this case, a witness said
even if Mr. Darrow is guilty 1 hope you wont get him, or
you wont convict him, that would be an expression from which
the jury might draw the logical dedudtion that this witness
is extremely friendly to Nr. Darrow. Now, we are not
required to ask him, are you friendly or unfriendly . The

que stion was about a conversation in your office just befor

W

you went before the grand jury. That is the foundation as
to the time, place and persons present .

MR. APPEL. 1 am not talkirg about that foundation. 1 am
talking about this foundation: They raise an issue here
in their own minds; they have not asked the witness whether
he is very friendly, unfriendly or extremely friendly to

the defendant or not. They have not asked him whether his

not called to any declarationse that might contradict a deni?‘

on the parﬁ of the witness,and that is thefoundation that
is always--that is, they must raise an issue; are you
friendly or unfriendly to the defendant? Are you extreme~

1

1& des iroushe should be gequitted? The witness says,

81y, didn't you say so and so at such a time? They musty

raise an issue in order to call for declarati-ns tending}
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to prove the fact or what the witness may assert about a
party, that is the way to raise the issue.

MR .« FORD. We are not seeking to impeach the witness on
this point.

MR. APPEL. The code says that any assertion which may
prove a specific fact in dispute--there is no fact in dis-
pute thtt can be proven by any declaration of the witness
here. |

MR « FORD. We are not seeking, if the court please, to
impeach the witness, we are geeking to introduce a piece
qf,evidence from which the jury may conclude the relations
fhat"existed between this witness and the defendant.. Now ,
we don't have to ask a straight question. Ve can ask about
any facts vhich will throw any light upon the subject. We
don't have to ask the witness if he is friendly or un-
friendly, and‘seek to impeach him if he doesn't give a
satisfactofy answer. We can put a set of facts to the wit-
ness and let the jury conclude what hies feelings WL .

THE COURT. %The Court has tuled-onthat question several time
in this case and 1 think in this'particular matter. 1f not;
objection sustained. ) '

MR . FREDERICKS. Q vou did talk to ir. Ford in regard to
having Mr. Franklin plead guilty, did ybu not, Mr. Dﬁvis?
A 4es, sir . ‘

Q Were you representing ‘Ir. Franklin at the time? A 1

Q@ Did you talk with Mr. Franklip and get his consent to
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plead guilty? A No, 1 did not. Mr. Franklin maintained

his innocence to me for a long long time until practically
he went‘to plead guilty . 1 think he will say so.

Q vyou say he-maintained his innocence for anlong, long time
but he finally ceased to maintain his innocence to you,
did he not? A gfhe day he came up in to court and 1 was
sitting in Judge Willis's chambers, he came in, was the
first time he told me he was going to plead guilty .

Q@ Well, is that the first time that he told you that he
told you he was guilty? A 1t is the first tiime that he told
me ‘he was guilty.

Q ~Then why were you seeking to secure or see what could
be done if he did4plead guilty if yéu didn't know if he
was or not? A Simply from the evidence in the case, con-

vinced me that he was guilty . ’ .

Q@ pidn't ¥r. Ford tell you in one of these negotiations that
he would aécept a plea‘of guilty of Fraklin and extend
leniency to him, providing Franklin would tell him where
he got that $4,0007 |

MR . APPEL. Wait a moment--we object to that as immaterial
and hearsay and not cross-examination. Whatever the Dis-
trict Attorney 8aid to him cannot be given in evidence.
That is sort of a self-serving proposition.

THE COURT. Let me have that question again.

(Last question read by the reporter.)

N
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MR ROGERS: Your Honor please, it is well to bear in mind
on the testimony of Franklin himself, is that on the l4th
day, your Honor, he met a man nemed Dingle, as he left

the office, and =t which a conversation occurred between
himself and MT Davis. Thereupon, I think thst night or
the succeed.ing night, the record will show, very close

to the same night, end he got into communication with Mr
Ford, and from that time on, dey after day, &t the same
time: that he was supposed to be telling MTr Davis some
one thing and snother, he was really acting for MT Ford,
under his direction, and, on the 25th -- ‘
MR'FREH)ERICKS: These questions refer to a time before
that, if NI‘ Rogers --

MR ROGERS: Before the 14th of .Tanuary‘?

MR IB‘REDERIC XS Yes, they refer to the time vefore that.
MR FORD: I don:t think counsel weants to misstate the tes-
timony. The testimony says that Franklin made & vritten
statement on ;Tanuary 25th it was' not until two nights |

before that he hed told Ford anything.

the time comes, bt not now. Let's have that question.
There seems to be & misunderstanding &s to the date.
MR FREDERICKS: I will fix the date, kefore the 1l4th

of January.

MR D ARROW: I wduld Just like to correct that statement--|

Mr Ford hes & habit of making so meny: Mr Franklin swore
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that he testified before the grand jury on the 20th.

MR FORD: The 29th.

MR DARROW: 'fhe 20th, therecord shows it.

MR FORD: Therecord is wrong then.

MR ROGERS: Anything,he said after he began these nego-
tiations with Mr Ford -~

MR FORD: If the recordl shows that Franklin t estified be-
fore the grand jury on the 20th -~

THE COURT: T,ett's get the question now.

MR FORD: I think that is ean error in therecord that has
gvbt to be corrected',

THE COURT: Reaa the questi on now. (Last question read
by the reporter,) Now, the time to which this question
refers is fixed at a time prior to the 1l4th day of Jan-
TETY . | |
¥R FPREDERICKS: vyes. ‘
THE COURT: All right. Answer the question.
IR DARROW: - Exception. |

A E thiﬁk he did.

MR FR-EDERIGKS: Did you communicate tha t to yrr Franklin?
A I do not think I &d, I do not think I said anything

to Mr Franklin st that time about entering & plea of guilty

for him, he had said hewvas innocente.

Q Why‘didnrt you tell that to Franklin, if you recall what

the reason was? A I may have said it, although I don't

have sny recollection now, whether I did or not.
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Q Have you any recollection as to whether Franklin ever
said eanything in reply to that, if he did sey it? A At
t hat timeé
Q ves. ,A No, I do not have any recollection of
taking up enything d efinitely with Mr Franklin until
after that,
e It was not because you didn't want Mr Franklin to tell
where he had gottén the $4000, wes it, Mr Davis, you
didn't rTeport this to him? A I didntt care whether he

did or not, it was & matter with him,

Q . Didn't you tell Mr Ford that if thst contingency hap-
pened and MT Franklin plead guilty,.he would only do so
on condition that the entire investigsastion of the bribvery
mattef was ended and stopped?

MR APiDEL: We object to that on the ground it is not cross-
examination, it is incompetent, irrelevant end immater-
iel, callingAfor hearsay evidence, not in the presence of
thedefendant, not binding upon ‘Ehedefendant. |

TEE COUT: gbjection is suWM
m R ‘
MR FREDERICKS: ©Now, there was & conversetion you t esti-

JESIUEUREE S nn o AR I

fied t0 on direct exsmination vwhich you had with ¥r Franklin
the next dey efter his errest. DO you remember where that
was and who was present? A Vhat was the conversation,

Captain? I have forgotten now,

Q Well, I just have made a note here you had a conver- j

sation with Franklin, youwere testifying to having a
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conversation with Franklin on the next day. IO you
remember having such? A Oh, I had a conversation, c er-
tainly, with him, the nect day.

Q As your direct exasmination wes confined only to conver-
sations you had when there were third persons present,
thisA must have been probably one where Mr Darrow was pre-
sent. DO you remember having a conversation when Mr Dar-
row was present the ﬁect day after Franklint's arrest?

A (¥o respdnse.)

Q VWell, I will jujp over that, Maybe it will come to
you'. A I cannot recallv. I think what they inquired
of me about on the direct examination; if ¥r Freanklin
said a certain thing out 'Mr Darrow,‘on the next déy, is
what I think I was interrogated gbout. I have no definite
recollection of vhat the conversaztion was.

@ Do you remember & conversation now, which you had
with Mr Franklin the next dey after his preliminary exem-
ination? | |
MR DARROW: Well, where do you refer? I object unless he
states whére and calls his attention to it.

THE COUR': Obj ection sustained,

MR EREDERICI{S: I do notcare enough about it to look it
up'.

é This man that came to you and told you &out Diekel-

men, was Billy Gennen, wesn't it? A He didn't come

to me at 211; he came to Mr Darrow.
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Q Did yousee him at all? A He took me into the room
where he wasg I dgidn't now his name; I can give some-
what of adescription of him, but I could't tell you his
name. .

Q@ Well, try your hand at adescription., A I think he
was & man built something like Mr Timmons back there.

Q@ Rather slender, &bout 150 pounds? A And stood rath-
er erect, yes, and my recoliection is that he had & slight

mistache; I wonst be sure,
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Q And age about what? A 1 would say anywhere from 37 to
37 «

Q Did you ever hear of Billy Gannan? A 1f 1 have ever

“heard of him,-l don't recall the name or anything 1 heard

about him.

Q You were not present in Chicago when M. Darrow had a
conversation with George Behm at any time ever, were you?
A_ 1 was not.

MR. FREDERICKS. 1 think that is all.

REDIRECT EXAMINATION.

MR. APPEL. Q  Mr. Davis, one guestion ] wish to ask you.

Don't you remember that when ir. Franklin came in before

'Judge Cabaniss gnd entered his plea that you and 1 were

then engaged in trying the case of People against--
Connors?

nne of those Connors cases? »A kes.

1t was not the Connors case, but the other one?
The Maple case. -

The other one.

OH > O H >

MR . FORD. Bender.

Q The Bender case, and we were examining the jury at
thaf time? A ves.

Q@ And had 1 ever appeared in court for Yur. Eranklin in any
of those cases? A You never did and you never have, soé

far as 1 know, at any time.
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Q@ rpon't you remember that ir, Franklin at that time stood

near ¥r. --that Mr. Ford went into Judge Cabaniss's chambers
and then came out and Mr. Franklin came and stood over by
the side of Mr. Ford, and there was no one representing

him in entering his plea; that Mr. Ford took charge of the
whole matter there in court? A He took charge of the--
MR . FREDERICKS. We object to that as calling for the con-
clusion of the witness.

THE COURT. Objection sustained.

MR . APPEL. -Exéeption.

Q 4ysn+t this the fact, that whatever was said on behalf

of Mr, Franklin was said by Mr. Ford?

MR . FORD. We object to that as calling for a conclusion of
the witness, as to whether anything that was said was sdd
on behalf of Mr, Franklin.

THE COURT. Objection sustained.

MR . APPEL. We take an exception. We offer to show now, in

view of the cross-examination of the witness upon the

" matters as to who represented Mr, Franklin at the time of

entering his plea, we offer to show that Mr, Franklin care
in there, into that court room, and that ‘r. Ford appeared
there upon the scene, calling there, went into Judge
Cabaniss's chanmbers, that he came out, that the case on
trial then was interrupted for some moments in order to

take the plea of ir, Franklin and that ¥r. Franklin was then |

represented by no one except Mr. Ford.

scanned by LALAWLIBRARY




© co -3 (=2 o - W [N} =4

[T SN (- T X S 1 S . SO (X YO o Gy e o O S e T o S v S S0 Gy S Sy v
S U WK W N = D W 00 -3 Dl W D = O

5724
THE COURT. You may male the showing.

MR+ APPEL. 1 offer to show that.

THE COURT. But not by conclusions of the witness; but

by statements of what was sﬁ.d and done. |

MR.VFORD. We have no objection to counsel showing it

by competent and relevant facts, by competent testimony.
MR . APPEL. We offer to show that by the witness.

MR « FREDERICKS .. We maintain, your Hohor, that it is en—m
tirely immaterial.

MR . APPEL. fThe insinuations came here, you knbw; 1 was
répresenting this man.

THE COURT . The Court has held that you may make the
showing . 7

MR « APPEL. 1 want to show he was the only.peréon repre-
senting Franklin. ‘

THE COURT. You can show he was.

MR+ APPEL. Well, then, we will put Judge Cabaniss upon the
stand. -

MR. FREDERICKS+ If Appel says he was not representing
him=-

MR . APPEL. Then 1 ask why--

¥R * FORD. 1 will tell you why. 1 had a copy of the cowrt
records made and 1 noticed, much to my own surprise, ac-

cording to that record, Mr. Franklin was represented in

court by attorneys LeCompte Davis and H. H. Appel.

MR . APPEL. We are not responsible--
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MR . FORD* . That probably is true, but we have not offered

it as evidence.

MR, APPEL. We are not responsible for incompetencies--
MR. FORD. 1f.you will permit us to make an explanation--
MR+ APPEL+ You knew it was not true.

MR. FORD. 1 didn't know anything about it until 1 saw

it in the record.

MR . APPEL. You knew very well 1 had nothing to do with
this case.

MR. FORD. e Céptain fredericks has just said that if
you say you were:not his attorngy let it go at that.

MR. APPEL. 1 do s3sy it, your Honor, 1 never was his attor-|-
néy, and, furthermore, 1 will say right here, your Homor,
that man talked to me from day to day as his friend and

1 have kept his confidencé as sacred ase if 1 had been his
attorney and 1 rever uttered a word of what he has said

to me, either ae attorrney for Nr. parrow or any other living
man--he came to me--

THFE COURT+ Under the stipulation of the Listrict Attorney,
Mre Appells statement is accepted as if it were made under

sworn testimony .

] will do so.

MR+ DARROW. 1f your Honor will excuse me just a momeht, 1

want to call counsel's attertion to the statement 1 nade,w

which is to be found on page 1371, Volume 1£.
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MR « FREDERICKS . A question of fact? »
¥R. DARROW. wyes, as to Franklin, as to the time he appeared
before the grand jury.
MR . FORD. M. parrow, after consultation--1 was under the
impression he went there on January 29th, the date the
indiotment was returned; 1 may be mistaken and if 1 find
during the night it was the 20th instead of the 39th 1
will announce it in court.
iR « DARROW -+ 1 want to read it right now.
THE COURT . Let us see about this witness, he is very
anxious to get away.
MR . DARROW. 1t came up here in connection with the witness.
THE COURT . All right.
MR. FORD. f the record shows at the present time in
regard to what Mr. parrow says, it was on the 20th, and that
is a fact, 1 do not see any necessity of reading it.
MR . DARROW. 1 want to show it . .
MR . ROGERS. Counsel said the 29th and we want to show
the iecord saysthe 20th. |
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MR FR“EDERICKS: We don't care whether it is the 29th or
the 20th,
MR DARROW: We care.
THE COURT: I will hesr foom you, Mr Darrow.
MR DARROW: On page 1371 Mr Franklin says: "I have a mem~
crandum here which shows I appeared before the grand jury
on January 20th, 1912", Mr Appel then says, "I offer
this in evidencé, your Honor; I will read it, with your
Honor's permission (reading) 'Jeanuary 20, 1912, Fome in the
morning. In the afternoon went before the ocrand jury,
later to track meet,.'"
MR FORD: I think probably that is correct, end I was
mistaken, your Honor, when I made the statement a faz
minutes ago &s to the date, However, I will look it{ gnd
affirm it in the morning if necessarye.
THE COURT: All right.

MR APPEL: ;r Davis, oncross- exemination, the statement
was brought out fram you that aff.e:‘ Mr Franklin had infé:cm-
ed you about the third party having given him the money

and he was not in the city you informed MT Fredericks of
that fact; Didn't Mr Fredericks at that time say to you
that Mr Browne ﬁouldggo to San Francisco? A I didnet
inform Mr Fredericks that MT Franklin had said so.

Q That you sgid to him a third party -- A TVhat?

Q@ That & third party, he better look for althird party? |

A I told him, in my opinion, he better look for & third |
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party. '
MR ROGERS: A little louders, A I told him, in my opinion
he vetter look for 2 third party. He never said any-
thing &bout MTr Browne going to San Freancisco, but I saw
by the press a day or so &afterwards hewas going there for
that purpose, that MT Browne ssid he was looking for a
third<partye.
MR TORD: I move to strike out the last part of the wit-
ness'! snswer, as not responsive to the question, as being
hearsay, what Mr Browne had said in the newspaper,
TEE COURT: What MTr Rrowne saild will ‘be stricken out.
MR FORD: And what the newspaper seid, will be stricken out
also, your Honor? Whét the witness saw in the newspsaper '
is not xesponsiver to the question, end c ertainly is not
comp ebent testimony.
MR APi?EL: It is only fixing the time of the conversa-
tion‘. Vhatever vas said in the nefspaper is notevi denc e
MR FOFD: Ve have not got the date & the newspaper, so
that does not fix anything.
THE COURT: Strike it oute.
MR APi’EL: All right.
Q Now, MT Davis, there is a matter here which may possi-
bly left in confgsion end I beg leave to ask you this
question: When did you assent or consent to the plea of
guilty of the McNamaras? A on Sunday night, vhen Judge j
Mc Nutt and I were talking, end he said "The boys seid
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it would be &ll right with organized lsbor", end he seid,
"Davss, this is going to be hard enough for Dafrow any-
how, he has got burden enough tobear, without having you
objecting to it} gnd he says , "that 'is one r eason why I
am glad I can talk with you tonight by yourself; I think
you ought to come over end consent to this matter”, end I
said, "Under the view of the boys as to what you say,

he being leading counsel, I am perfectly willing."

Q That was on Sunday before thesarrest of Franklin?

A ves sir.

VQ Now, on the following Mondsy, as you have slready tés—
tified, the nett dey, Monday, after seeing MT Fredericks,
and reporting Yack to MT Darrow and the other parties and
having then some sort of a basis for understanding what
tem of years J'.. J‘-. McNamara would get; was there or was
there not a mutual assent and consent on the part of the
sttorneys that such a plea as that should be entered, end

such a term of years for J. J., and J. F. should be ac~

" cepted?

MR FREDERICKS: We obj ect to that on the ground it calls
for & conclusion of the witness,

¥R APPEL: I do notwent to ask him what we s seid,

MR I?ORD: I think it has been covered fully by direct tes-
timony ar}d CTrossS.

MR APPHL,: This is in snswer to a question by the Dis-

trict Attorney, up to that time nothing wes done and not

scanned by 1AL LIBRARY




© 00 a1 S T B 0 DD

[ e N T N T - S N T N T o S o S G SOy
S G R ® N R S © 00 ae ;e oo oRm B

5730

ing was agreed upon, end all that; he esked him a lot
of those questions, some of which we obhjected to, and some
we didn't.object to, and this is in oxder to bring the
matter clear before the Jury.
MR FORD: The witness hes stated the facts and counsel
cennot &sk the witness' opinion. ,
MR APPEL: I will ask him in this way: when youc ame back
from Mr Fredericks' office, mmdstated to yr Darrow or to
Steffens end to the other attorneys if there were any
others there, that ¥r Fredericks had suggested that the
term of Iyears that he woul drecommend for J. J. McNemara
#s to punishment would be, say, 10 years, and with a life
sentence for J.B., I will ask you whether or not a thsat
time anyitne connected with the defense, including espec~-
ially Mr Darrow, rejected or dissented orsaid anything ‘
contrary to their acceptance of that proposition or notk
R FORD: We olject to that on the ground that the portion
whic‘h- refers to the words™rej ecfed or dissented" callé
for a conclusion of the witness; on the further ground
that the matter hes been fully covered on direct examine~
tion and cross-examination as to the actual facts there.
MR APPHL: I am asking whether such a thing occurred, end
he can say yes or no, snd then I can ask him what was said.
MR FORD: The objection is it is fully covered insofar &s

it is competent.

THE COURF': The obj ection is or erruled, end the witness
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answer yes orno, A XNo.
MR APPEL: Now, what did they say then, jipon your giving
them that informetion that you got from Mr Fredericks?
MR FORD: Ve obj ect to that on the ground it is fully
answered on direct and cross-, and it is not redirect
examination,
THE COURT: The objection is overruled.
A Well, es I said, Mr Appel, they instructed me to go
ahead and bring negotiations to a settlement to get JJJ.
ff£f if possible, snd if not, to get any less term then
ten years, snd if I could notset any less than that to

take the ten years and life for J.B.
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Q #%hen as 1 understand, the instructions given to you by
Mr.fprrow and the other gentlemen were to the effect you
should iake sﬁch arrangements, if possible,bto get J J with;
out any punishment or if not to get a less term than 10
years, and if not possible to enter a plea or to arrange
fbr the entering of a plea of guilty on the part of both
McNamaras and accept the 10 years punishment for one and
the large impriscnment for the other, is that right?
A JYes, sir.
Q ?id you assent to that? A 1 did, or 1 would not have
gone and negotiated it .
Q ihere is one fact 1 did not touch upon on direct examina
tion. Do you remember having any settlement with lir. e
Franklin sometime late in December, after the plea of
guilty--or early in Décember after the plea of guilty by
the McNamaras, having a settlement concerning his clairms
for work and labor and so on? A 1 do.
Q Did you tken have a settlement with kim on behalf of the
defense? A 1 paid what he said was due and owing to him.
¢ pid he at that time or at any other time prior to that

time furnish a statement of his expenses or what was actuall

due him, that is by figures? A No, not in writing, but ..

he stated that they owed him about se much, so much woney
he had paild out t these people that had made the reports

for him and so forth, and he didn'+t go into any extended,

P o

¥

E, ¥

) 2iafe s

13

or minute details of the business, but he said there Was|
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80 much due and 1 asked Mr. parrow and he said that he ‘
M

thought that he had about that amount . j

Q Who paid that? A ; did . /
: el

Q@ was that paid for any other purpose or for and onac- " 4

count of any other matter except to settle what MNr. Franklin

then claimed to be justly due him for labor and services e

performed, prior to the 38th day of November, 19117
N
A For no other purpose., 1 paid himand tock his receipt.

¥R . APPEL. fThat is all.

it a;;f*“”yﬂ“w““wmw RECROSS-EXAMIN ATION.

S

MR« FREDERICKS. Q Paid him according to his own figures?

There wasn't any dispute? A 1 didn't do it until 1 went
14 \ "

D B

and asked Mr. parrow if they were correct.

B e

VR . FREDFRICKS + Q Mr. Darrow reirbursed you for what ycu
paid him? A Yes, 1 got the morey from Mr. parrow, 1 think,
to pay him. ‘ _' |

1 q Q How much was the final settlement? A 1 think the et

,final*séttlement was $1500, 1 don't know. 1 paid him on
two or three different occasions . '

?i Q nwever was any further dispute whether any more was owing
21 nim? A yever was any further disbute. —n
£23 Q 3ou thought that money was honestly due him when you
24}| paid it to him, did you? A 1 thought so, both said it

25l was.

26Y @ Mr. Darrow thought so, and did he state so? A 1 told
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RN i

_,.....,...h.j
%

and he wanted, if he could get it or part at a time.

e

Mr. Darrow said it was, that he thought that was about -~

right .

Q Mre yarrow thought it was about right? A 1 don't know

whether he thought it was just or not. 1 never asked him. !
1 never cared. T
Q You didn't think that he was working for the National
Erector's Association?
¥R . APPEL. We object to that «+ This witness has said
nothing in regard to what Mr. Franklin-- \ |
THE COURT . Objection sustained .
MR « FREDERICKS That is all.

FLETCHER BOWRON,
called as a witness on.behalf of the defense, having
been first duly sworn, testified'as follows:

DIRECT EXAMINATION.

MR « ROGERS. @ Your name, pleasé? A Fletéher Eowron.
Q Where do you reside? A Los Angeles.
Q - And the street and number? A 356 South Bunker Hill.
Q What is youw business or occupation? A Newspaper repor-
ter. | |

Q@ And with what paper are you now connected? A Los Angelep

Examiner .

Q wow long have you been in the newspaper business?
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| no corruption or bribery of any sort, or words to that

5735
A Why, 1 dontt recollect just now, some several years,
about three, 1 think, |
Q@ Do you krow mert H. Franklin? A 1 do.
Q@ Do you know Farrington? A i do.
Q@ John R. BHarrington? A 1 do.
Q@ Did you ever have a conversation with John R. Harrington
relative to Mr. Rarrow? A 1 have.
Q@ Dpid ¥ Barrington tell you--did he say when he was wait-
ing as 2 witness or to be called before a grand jury that
he knew absolutely nothing against ¥r. parrow and couldn't

tell anything against him of any kind, that he knew of

effect or in substance? A Substantially that, yes.
Q Now, that was while he was waiting to be called as a
witness before the county grand jury in February?

A believe it was February; 1 am not sure as to the

1
b
€.

MR . ROGERS. 'That is all,
MR-« FREDFR1CKS. That is all.

- - -

sconned by LaL AW LIBRARY



W 0 =1 S G s O N

DO OO N R DN DN b R e e el e el el e
S T e W RN R S ®© 00 N3 Ut R W D = O

5736

MRS ANNE HARTENSTEIN, a witness called on
behelf of the defense, being first duly sworn, testified
as follows: )

DIRECT EXAMINATION
MR DARROW: Vhat is your name? A Mrs Anne Hartenstein.
Q Where do you live? A 1715 Fast Forty-Third street.

Q Vhat is your business? A Stenographer,

Q Were you anployed by the defense in the MéNamara c&ase?
A I was. |

Q Do you remembervwho anploy ed you? A Mr Harriman
originally engaged me'.

Q And &bout when -- it doesn't make any difference, the
exact time? A The early part of the case; I donttrem-
ember exactly when.,

Q@ YNow, during a considerable portion of the time where
was your office there in the milding? A 923 Higgins Build
ing. v

Q@ That was the room between my office snd MT parring-
ton,-was it not? A é{es sire

Q@ And on the opposite side of the hadl from Mr Harrimzn?
A %[es.

Q@ You did work for a2ll the people ther‘e, more or less?
A All who came around and asked for it.

Q Did you know Bert Franklin? A I saw him come in and

out there, yes sir.

Q Mnd of course you kniew MT parrington well? A Yes
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sir.
Q@ DO you know vhether MT Franklinwent into Mr garring-
tonts room gt differant times, or whether they were togeth—
ee? A ;{es.
Q@ Often or not? A @lmost every day, when MY Frankiin
came in.,
Qi Bow would you happen to see them together? A If I
had occasphon to go' in there or go out of my room, or
when I would see them come in.
Q And up to vhat time did thst continue? How late, Zip
to vhat time was it, the end of the case, or what time?
A Why, tke dey MT Franklin was arrested.
Q@ Did you have eny conversation with ¥r parrington
on the day of Franklin;s errest, do you remember? A ;ges
sir
Q@ On the #fternoon that Franklin was arrested, did Mr
Harringto ssy to you that he had no knowvledge or intima-
tion of any kind of any bribery 61‘ corruption in theMcQ
Nemara case, or any suspicion of it? A Yes sir.
Q@ - VYhere were you at that time? A In Mr Harrington's
roOme
Q Did you have any other conversations with him about
this matter later? A Sometime later, .yee sir, &out a
week OT 80,
Q@ TXow, later than that, in the month of Deéember, did

you have some conversations with him?
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MR FORD: We olject to that as incompe tent, irreleveant
and immeterial, and no foundation laid.
MR DARROW: 2840,
THE COURT': Obj ection or errul ed.
MRTARROW: 2840, #out the middle of the page. Did Mr
Harringto say to you later than that in December, at
different times, that he did not believe Mr Darrow ever
had enything to do with trying to bribe any juror?
A j{es sir.
MR DARROW: mhat is all.

CROSS-EXAMINATION

MR FORD: The first time you talked with Mr Harrington,
what was the words that he used? A I don't remember the
exact words.
Q What were the words that he used? A I don't remember
the exact words.
Q I see the exact words -- Didn't Mr Harrington say to
you, "I had no knowledge that there was sny corruption
going on with the jury during the pendency up to the time
of Tranklint's arrest?" A Those are the substance of it,
pbut I dont't remember the exact words,
Q Well, those may be the exact words -- well, that is
all.

MR DARROW: Did he say up to the time of the'arrest, or di

he say he had no knowledge then or suspicion? A pe
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#idn't mention arrest. pe simply seid he had no knowl-
edge.

Q ‘.ﬁnd he Il d .several conversations in the month of Decem-
ber,

MR FORD: 0bJ egted to & not redirect. I only ekked

her one questione . .
THE COURT: Obj ection overruled.

MR DARROW: Several of these conversations in December,
did he? A 'S{es sir.

MRTARROW: That is =all.

MR FORD: At that time both Mr Franklin and Mr Harrington
were employ ed by Mr Darrow in thedefense? At the time
you had these conversations -- at the time you saw Mr
Franklin and MT Harrington togeth er, you knew that they
were both employed by the defense, coming in and out?

A Yesg sir..

Q@ By the way, when did you get e&quainted with Mr Frank-
1lin, in order to kmow him, to k.nbw viho he was? Have you
seen him since his arrest? A ;(es sire

Q@ Vhere did yousee him? A On the street,

Q On the street. At the time you appeared before the
grand jury, did you know vho MY Franklin was? A I had
been away from the office a little while, end I couldn't

think rieht sway who hewese I remembered aftefwards’ who

hevase.

Q You told the grand jury you couldnt't exactly place
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him? You had heard hls neme -- you couldn't place him,
didntt know him, d:.dnvt you? A ;[es sir.
MR E/ORD: That is all. |

FREDERICK. M. WEBB, & witness called on be—
half of thedefense, being first duly sworn, testified as
follows: )
| DIRECT EXAMINATION
MR ROE%ERS: Mr Webb, where do you live, sir? A West Forty
F:Lrst street. . |

Q@ The number? A 1326 West Forty-First street.

Q VWhat is your business or occupation? A I am the

president of the Lower California Onyx Company .

Q@ And you were cslled as a juror in the McNamara case?
A '-yes si r'.

Q Did you go into the box? A ;[es sir.

Q Did you have the distinguished felicity to be lock-
ed up a vhile with the jury? | | |

MR FORD: Objected to as calling for a cohclusion of the
witness as to what distinguished felicity is.

MR ROGERS. ALl right, if counsel's sense of humor has to
be amputated, I will take it right off, Were you incar-
cerated or sequestéred with the jury while you were in |
the box as a talesman? A ;[es sir,

Q@ How long? A From Friday, sbout 10 o'clock ,' until
Monday, about 10t o'fclock.
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Q@ VWhile you were in there was there an old man neamed
Bain in the room, one .of your compatriots? A ;;es sir.

Q Companions? A fes sire.

Q@ Did you hear him talk any? A I did.

Q@ Vhere was that that you heard him talk I-- do you
remember -~ I &am directing youratention, of course, to

& particular incident; a conversation which you were kind
enough to relate to me. I sgtitract your attention to that
mat;cer. Where was that? A Well, the conversation tmt
I overheard took place when Mr Bain was in the passagewsy

to the right and south of the north room in which we slept.
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- up--

,/fMR. ROGERS. Q What did Rain say on that occasion?

“coming to them from me."

man he was talking to was inthe passage to my right.

57472
Q D3 he talk to you? A He wes not talking to me, no,

sir.

Q with whom did he talk? A 1 don't know the gentleman's
name. 1 didn't see the party to whom he was talking.

Q@ wow, inthat conversaticn, 1 am unable to give you the

precise language, not having the book here--it didn't cone

MR « FREDERICKS. You can ask him what it was as far as we

are concerned.

A Well, 1 heard him use tris expression--1 heard him
talking of the McNamara men and he says, "In so far as 1

am concerned, the sons-cf-~bitches will get all that is
MR +« ROGERS. That is all.

CROSS. EXAMINATION.
VR . FREDERICKS. Q fHow do you know what he was talking
about? A pecause 1 heard him talking about the McNanaras
and about them. |

Q Y¥You dontt know who he wazs talking to? A ] do not, the

@ Do you remember the jury was very much annoyed by sone

newspaper photographers dwring that time and one of them had

a’ picture of Mr. Bain coming after ir. Bain with a broorn,

you remerber that? A No, sir. 1 was not in the Urited
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name was McNamara.

5743
States when that took place. 1 was on the jury for two

or three days and 1 had been away for several weeksand went
away immediately afterwards.
Q Don't you think he might have been talking about some

body that was annoying him? A Not unless the gentleman's

Q@ Did he use the word McNamara? A vyes, sir.

Q Or did he say McNam'ara? A Well, he used--1 always
used the expression=--

Q@ put what did he use? A McNamara.

Q@ pid he say McNamara? A McNamarg, yes, sir.

Q@ what did he say again, what did you hear? A Why, I
have just related it Captain Fredericks.

Q@ Try it again. A af course, it is impossible for me to
give--this is the substance: "Iln so far as 1 am concerned
the sons-of-bitches will get all that is coming to them
from me."

Q gs that everything you overheard? A Why, that ié the
subétance of what 1 heard and practically all 1 heard, yes,
8ir . |

Q@ You don,t know who he was talkirg about, do you? A Why,
1 heard enough before that to know he was talking of the
McNamaras. —

€ What did you hear nefore that, that is what 1 want to

know? A All 1 heard was the name was mentioned, 1 wasn!j

paying any particulzar attention to his conversaticn unt
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‘have the word McNamara in it at all, but you say that

5744

1 heard the name McNamara or McNam'ara, whichever way it is
called, 1 don't know yet which way it is called.

Q W®hat did you hear about that? A Well, previous to
that expressién 1 heard very little other than 1 had

my atteniion called by the name McNamara.

Q 1 want that sentence, if.you remember it, or the sub-
stance of it, in which McNamara was used. A Well, 1 have
related what 1 heard, Captaine

Q@ Yes, but what you have related as having heard didn't

previously you overheard something, you overheard the word
VeNamara?- A 1 don't know that 1 could relate the complete
sentence that 1 heard before that because 1 didn't have

my nmind directed to their conversaticn especially. 1 was
not listening to what they said, and my attenticn was called
to what was said when 1 heard the word McNamara, and, of
course, 1 listendd then.

Q@ Well, was that word McNamara the end of the sentence of
the beginning of the sentence it had it in? A Well, 1

dontt think it was the end of the sentence. Just what

stage of the sentence it was in--1 was busy engaged at some
thing else when--
Q@ what were you engaged in? A Well, my grip had just

been brought dowmn from home and 1 was going over the contents

of that. |
Q And you didn't see theman he was talking to? A 1 did!

scanned by LALAWLIBRARY



© o0 1 OO0t = W N+

I N T N T N S N T NS N S S o S S S o G Y o S = Gy e
=S B N U R N S S S T S = N T S =

h745

not, no, sir.

Q@ What did you say your business was? A ] am president
of the Lower California Onyx Company .

Q 1s that a business that is here in los Angeles? A Well,
their office is here. Their business is conducted in
wexico.

Q Where is the office? A 702 South Spring Street.

Q WFhat business is that? The name doesn't quite convey
to me the me?ning of what the business? A We are in the
bus iness of quarrying Mexican onyx.

Qi_Of quarrying Mexican onyx? A ies, sir .

Q And have a mine down there?

MR « ROGERS., Onyx doesn't come in mines. 1t comes in
quarries.

A quarries.

MR . FREDFRICKS . The same thing. Have you a quarry down
there? A Yes, sir. |

Q@ Where? A About 350 or 300 miles below San Diego.“‘
Q In’ lower California? A Yes, 8ir »

Q And how long have’you been in that company? A Since a
year ago in VMarch .

Q Prior to that what was your business? A 1 was in the
construction business.

Q Well, more particulary. A Building houses and residencep

and buildings of all sorts,

Q For someone else? A Not much, no. pNostly for myself. |
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1 was building mostly for selling.
Q@ And how long were you in that bueinesé here in the
city? A Oh, about 5 or 6 years.
Q JNow, this onyx business, dédycu say you had shipbed
some onyx up into this country?. A ‘; did not.
Bave you? A No, sir, only in emall quantities of it .
Sort of a prospect still, is it? A By no means.
Paven't shipped any of it up? A VNo.

ﬁaven’t marketed any of it? A Yes, sir.

OH OLH O O O

where? A New York Gity,HChicago, Baitiﬁore, Cincinnati|
St . Louis, Boston, San Francisco.

Q@ 1 meant by this country, 1 mean in the United States.
You have shipped some into the United States? A No, sir.
We have marketed some but we have not delivered yet.

Q@ You have sold it but not delivered it? A Yes, sir.

Q@ Do you know ire Franklin? A 1 never saw him in my
life. 4

@ How many days wéré you onthet juryé A From Friday'uﬁtil
Menday . ‘ N

Q Pow you got off? A Yes, sir.

Q How? A VWhy, 1 was asked some question wit hreference
to where 1 was or the question came up where 1l was about
at a time the explosicn took place out near General Otie's

house and 1 said "that 1 was near.

Q@ You heard that explosiorr? A And you said 1 would make|

a better witness than juror.
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Q@ Ycu heard that explosion? A Yes, sir.

Q@ And therefore was disqualified. Did you give your
residence here? A Yes, sir.

Q@ Who are you associated with in business? A H. R,
Dodd?

A Anpody else? A C. W. Gridley.

Q Now, this sentence that you say contained the word
McNamara before the one that you heard here you have not--
can you put that in any more tangible form tﬁan you have?
A 1lwouldn't like to say 1 could because 1 wasn't--was not
lis tening to other pecple's conversaticn especially and

1 didn't--1 don't know what came as to the beginning of the
sentence, 1 am sure.

Q@ wow long was it between that remark and the next remark
which you have detailed here? A Well, something was

said onthe other side that 1 didn't hear very clearly, and
then followed this remark . |

Q@ From the other side of what? A By the other party;

Q@ rTkhis other partywag not within your view? A No, sir.
Q@ Nor within your heafing? A He was out in the little
room to the right in the passageway. |

Q Who did you first tell this to? A Why , the first-
person that 1 remember telling it to was my asscciate

in business, Mr. Dodd.

Q@ when did you first tell it to him? A Why, 1 expect

within 3 or 4 days after 1 cam out of the jury.

et T
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Q was the word "jury" used in that conversaticn at all

between Mr. Bain and this other man?

to that.

A 1 couldn't say
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Q@ You didn't hear Bain say if he was on the jury he would
do anything, did you? A  No, I have just related about
what I heard,

MR IREDERICES:. That is alle.

MR ROGERS: That is all, I have no short witness, sir.

Weit a moment, hefore your Honor mskes the order of adjourn- .

ment.

THE COURF: All right,

MR ROGERS: If your Honor pleases, Mr John Drain, a witness

whom we expected to call since the trial commenc ed has met
with an accident, it was while hewas dovn at some health
resort, and found himself unable to respond to the subpoe-
na sent to require his presencee. He has made & written
statement, which has been shown to the District Attorney,
&nd he has consented that his written and signed statement
may be read to the same effect and purpose as if it were a
d eposition.
TEE COURT: Pursusnt to that stipulation, it will be
received. ) | A
¥R ROGERS: {Reading :) ".;I'ohn Drain makes the following
statement: I was standing with F. ¥, Nickell znd Bert
Franklin talking zbout general matters, shich I do not
now recall, when Frank Dominguez came down the street and

I spoke to him, & did the others. Frank then joined the

group end sheok hands ell sround, joining in theconver- .
sation in a general way,. Thereupon Freanklin invited us
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all to enter the saloon and have a drink, saying, '¥ou are
not ashamed to take a drink with me, are you?' Wh ereupon
we all said that we were not; and I said, 'You know I
don't drink anything but buttermilk! s, to which Frankliﬁ
replied that that was a good drink, or 'that!s all right;
take what you want', Thereupon we entered the saloon

and stood around at the farther or insidé end of the bhar,
We were all close together -- almost touching elbows.
Franklin was in the middle between Dominguez .and myself.,
The conversation, after a moment or two, drifted around to
the subject of jury-bribery, with which Franklin had been
charged, and MTr Dominguez, in the courise of the conversa-
tion, said, 'I can't beli eve that an attorney of Mr Dar-
row's eminence znd stending in the profession would be
guilty of snything of that kind; it is absolutely incon-
ceiveable to me that a man of Darrow!s character and rejau—
tation as a man of honor, would be guilty of such a
thing.' I ‘then said, 'I dont't believe it, either. I
think he is too smart for that.' 'Yhereupon Franklin
replied, immediately, "I never received a dishonest dollar
from Mr Darr;)vf, He never kneyr anything connected with
this matter., He is too godd a man to do anything of that
kind'. He is the most kind-hearted, generous and the best
man that I hare ever nowm in my life, and would not
stand for any corruption or dirty work,' and .more to that

effect. This convérsation occurred in a loud tone of
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- excepting one very important witness, who will teke some

5751

goice on Franklints part, &nd couldreadily be heard by
anyone close around. | Thereupon a man whom I do not know
by name, came over to Franklin and took him by thecoat and
said, 'No, you boys cane over and have a drink wkth me'.
MT Dominguez end myself declined. -Fraﬁklin, however, went
over with the man, but did not drink with him, The two
conversed a short time, and thereupon Franklin returned -
to usl. Then this man spoke to Franklin, he took Franklin
by the sleeve and‘ pulled at the sleeve to get Franklin
to remain with him at the ot her end of the bar, but
Franklin pulled away and returned to us. I\Tothiﬁ;i\zas sald
about the Darrow matter, or the Franklin matter at that
time, and we shortly left the saloon, leaving Franklin in
the saloon when we 1eftv.

T. H. Drain."
MR ROGFRS: 71t will be stipulated Mr Drain was a contract-
or and formerly street superintendent of the city and one
thing and another of that kind?
MR FREDERICKS: ;[es.

MR ROGERS: Ve are almost finished with our t estimony,

time, of course, and we may have some small odds and ends
of testimony as one always does have, witnesses who cannot

come on the moment, or something of that kind, but we are

substantially about what I regard as the most interesting

and vital and important matter of all, which will take,
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with proper care and expedition, vossibly a pai‘t of a day
for the examination. Now, it would break it all to com~
mence it tomorrow morning. We are verydesi,éus that this
ju;'y' shall view the premises and shall make a thorough over

sight of the premises
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MR. ROGERS. 1t is agreeable to us, as far as we are con-

THE COURT. That is znother matter.

5753

and 1 thirk that ycur Honor has agreed, according to
stipulation of counsel, that that should be accomblished.
We suggest that if it can be done tlat the jury view the
premiees tomorrow morning, and that they view them inthe
presence of your Honor, as the law requires.

THE COURT. Why not go now?

MR. ROGERS. 1 beg your pardon, sir?

TFE COURT. Why not go now?

cerried, but 1 would suggest there ought to be some provi-
sion ahead of time, if possible, we can get the aid of the
rolice, to keep people away. |

MR « FREDERICKS. Go down there now.

MR+ ROGERS. You know how a saloon is down at the corner
of Third and Los Angeles, 1 don'tw ant any crowd gatheréndg
around, it would be disagreeable to the jur¥ and disggreeabl
to all of us, and 1 thirnk the proprietor of the saloon is
entitled to notice that we are coming down.

MR . FORD+ Tomorrow is a busy day .

MR . FRETERICKS. We ought to strike out now and go dow
there.

MR « ROGERS. fThere must be someone agreed upon to point

out things, 1 do not want to commence Mr. Rarrow's testimony

on gaturday morning--

MR « ROGERS. 1 am not saying he will be our last witness,
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substantially so. There may be one or two other witnesses
such as we have been calling this afternoon, but they can.
be interlarded at one time or another and 1 am very anxious
to simplifythe defense, and although we had under the con-
s ideraticn the calling of many persons, but 1 think they
would simply be cumulative and according to my judgment,
which they seem disposed to follow, to simplify the matter
a8 much as we cane--

THE CORT. Why not go down to Third and Los Angeles right
now? '

MR+ ROGERS. This is the time of day when saloons are very
well filled up, sir--you are gbing to run into a big

crowd. 1 am suggesting thd tecause neither Mr. Fredericks
nor your Bonor are familiar with such matters.

MR. FREDERICKS, You sce, Mr. Bogers is defeating the very
object we want to accomplish and that is to let this jury
go down without having a crowd around. Now, it has been
announced that they will éo down tomorrow and 1 think they
should not go tomorrow, 1 think we should adhere to the
original idea which évidently slipped Mr, Rogers' mind

that we could go and slide down there when everybody didn't
know anything about it.

MR . ROGERS. That is agreeable to me. 1 will speak to the

Captain of Police and have the matter kind of taken care of-

MR+ FREDERICKS « Let the Judge do it.

MR « APPEL. 1 think we ought toagree to an order of the
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court appointing some person who shall be the only person,
who shall point out such objects as we may state in the
matter .

MR . FREDERICKS. 1 do not think tlt is necessary, they
can see wWhat is there. : ”

MR. APPEL. 31f we want to do it in a formal manner.

MR « FREDERICKS. 1think it will be better not to say anything:

let the jury see what is there, they can see and they

know what a bar is. |

MR . APPEL. But there are things there, your Honor that the
jury.may be confused about and will appear here in evidence,
certain points and objects referred to inevidence of wit-
nesses.

MR . FREDFRICKS. Can you do tha ?

MR . APPEL. Yes, the court can appoinf any person that is
fariliar with the premises to point out and say this is éo
and so. ! |
THE COURT. 1 have in mind a person that seems to be a
witness that neither party qQuarreled with.

MR+ FREDERICKS « Why is;it necessary, 1 do not think
anybody ought to say-- |

THE COURT. He is on the ground and knows everything about
it.

MR « FREDERICKS . Let the jury go down, there is nothing

there but a bar and a lunch counter and a door and an ice ,

chest and a door that ie nailed back.
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¥R .« ROGERS. We want them to see the street.

MR+ AEPEL" We want them to see Los Angeles street, your

Honor, we want them to see the distance between Los
Angeles and Wall street; we want them to see the corners
of los Angeles and Third, we want them to see the window
where Mr« Browne is said to have looked over there, and
see certain things, and there are‘many.windows there and
they would not be able to know .

THE COURT. We will go down sometime, but we will not
advertise it, for the reason that a great many people would
be in the way and prevent the very object of the visit
and interfere with the clear vision of the very thing that
the jury wants to see, and the court will select some
suitable and proper person, and before making that selec-
tion will confer with counsel on both sides in chambers
in regard to such person, and it will not be this after-
noon and it will not-be tomorrow morning .

MP, APPEL. Very well, it may be done at any tim that
the‘dourt may deem beste. : |

MR+ FREDERICKS « To shorten matters, if the defense Will
just write out what they want the juqy's attention
called to and hand that to the court--

THE COURT. Yes, that is a very good plan.

MR, APPEL. Yes, sir e ‘

MR. FREDERICKS. That will cover it. 1 don't know of

anything we Waht to call the attention to particularly.
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THE COURT® That is a very good plan and at some con-
Venient time we will adjourn court and go down there, but
it will not be tonight and it will not bte tomorrow «

Now, about the session tomorrow? 1 think we have
lcst a good deal of time, but 1 agree with you that it
has come to a very important point of fhe trial and you
know, you are going to present the teétimony, better
than 1, if time will be saved by gbing over until Monday.

(Discussion as to adjournment.)

THE COURT. (After admonishing jury.) The court will
now ad journ until 10 o'clock Monday morning.

(Here the court took an adjournmmt until Monday,

July 29, 1912, 10 o'clock A.M,)

- - em - .-
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