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Is 1 AFTERNOON SESSION.
,

July 26, 1912; 2 P.M.

Defendant in court with counsel.

2

3

4

5 L E COM PTE D A VIS,

6 on the stand for further cross-examination~

7 MR. FREDERICKS. Q At adjournment of the. court, Mr. Davis,

8 we were talking about the time when ltlI'. Darrow came into

9 the court room on the morning of the 28th of November,

10 after Franklin had been arrested, and of his appearance as

11 to agitation and so forth. Now, did you discuss that- mat-

12 ter ther e in the cour t room with him, the matter of the

Q That there might attach some reflection to Au. Darrow?

A I didn't give a thought to that part of it.

Q And you had a talk With John Harrington, you say, that

day at noon in the Higgins Build~ng? A It was afternoon

there had been an arrest made.

Q And you say he was agitated at that tirre and you were

also, isthat correct? A Yes, sir, 1 thought that our

negotiations for the compromise were at an end then.

Q And ~'. }fou say yqu a]so felt, 1 presurr.e, that as an

attorney in the case where one of the detectives had been

arrested on such a charge, might attach some reflection to

A Not

A Not any more than he told mearrest of Franklin?

myself, no, sir.

the attorneys then,selves, did you not, Mr. DaViS?
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1 Q What tin:e was it? A 1 would think it would be about

2 between 4 and 5 o'clock or possibly 5 o'clock, about the

3 time we were getting ready to close up the office.

4 Q And at that time--was that after Mr. Franklin had gotten

5 out on bail? A Yes.

6 Q At that time the question of whether or not W-r.Darrow

7 had anything to do With it was discussed, was it not?

8 A No, except the presence of. Mr. Darrow in the vicinit~ of

9 the arrest brought the discussion up, and the statement

10 front Mr. Harrington.· 1 can give you the details of it if

11 you Wish 0

12 Q Well, we will get them presently_ A 1 didn't under-

13 stand what you said.

14 Q We will get them presently. There was, then, some dis

15 cussion as to Mr. Darrow's position in regard to the matter,

16 him having been--he haVing been in the position or in the

17 vicinity at the time of the arrest? A 1 can give you the

full conversation and then yeu may jUdge as to whether

there was a question or not and the jury may judge it.

We went into the room and Judge McNutt said to me, "1 have

been informed that Mr. Darrow as in the presence of--in the

immediate vicinity that this arrest took place." He says,

"Do you know anything about that'?"

18

19

20

21

22

23

24 "1

And Mr. Harrington said,

know one thing, that nobody wit~ this office could have

He said, "1 have been here for a

1 have known Mr. Darrow for a 10

25 anything to do with it."

26 t g time in the officei
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1 time and 1 am entirely familiar with all the surrounding

2 oiroumstanoes in this oase," and hes aid, "no one in tbis

3 offioe oould have been oonneoted With it."

4 Q That was what Mr- Harrington said at that time?

5 A Yes, sir.

6 Q" Mr. Harrin"gton was defending Mr. Darrow and everybody els

7 in oonneotion with that offioe? A· If you ohoose to put

8 that oonstruction UpD n his language.

9 Q. You had, however--Mr. Darrow had, however, that morning,

10 told you, 1 believe you said, that he was in the vidnity

11 at the time of the arrest? A 1 asked him who told him,

12

13

14

15

16

he said, "1 was either going to or ooming from some conven

tion and he saw it."

Q Mr. narrow had told you that? A Yes, sir.

Q That morning amopg the first things? A Well, what lit

tIe discussion we had.

17 Q In oourt? A 1 think he told me here in the oourt room,

18

19

20

21

22

23

24

yeasir, not in this oourt room, but in the one just beyond

here.

Q That was along about 10 o'olock that morning? A A lit

tle after 10 1 would think.

MR. DARROW. Half past 9, Mr. Fredericks.

MR • FREDERIC KS. 1 don t t know.

A 1 would not pretend to place it within 15 or 20 minutes

25 of the actual time.

26LSomewhere between 9 and 10, at. any rate, between 9 and

-
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A yes I somewhere between 9 and half past ten l

2 1 would be sure.

3 Q When did you first discuss with anybody the question of

4 Mr. Darrow's having anything to do with this matter?

5 A 1 haven't the slightest idea.

6 Q Well l was'this talk with Harrington the first time?

7 A That was the first that 1 remember to have ever had the

8 question ariee.

9 Q Mr. Darrow was not pr esent at that time? A No I he was

10 not in the room at that time.

11 Q That question came up by reason of Judge McNutt having

12 learned that Mr. Darrowwas in that vicinity? A He learned

13

14

·15

16

it and he said besides that, inthe conversation,"they tell

me that he actually had $4,000 that was taken from the
from

man--that is~the man whom he had given it. 1 ~onder who

could have given it to him and have any connection wi th

17 that. II Mr. Harr ington spoke up and said he was sure he

18 could not have gotten it from anybody in this office.

19 Q The fact tha t Mr. Darrow was in that vicinit y at the

20

21

22

23

24

·tinle of the arrest is what called it to--is what aalled

it to Judge McNutt's mind and is what he was talking

about'? A 1 can' tsay that. 1 will give you the conversa

tion as it occurr~.

25

26L
-----------=======::===~=:1..
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1 Q We are talking abou t Harrington, John R. Harrington,- '

2 not Job Harriman. A yes, I know.

3 Q You so understood it? A yes. He was detective, or

4 assistant attorney.

5 Q yes. lIr Keetch asked me a question which made me think

6 I might have been using the word "Harriman u • A No.

7 John R. Harrington, to whom I referred.

8 Q Isn't it a fact, 1fr Davis, that shortly after this 1fr

9 Darrow showed you his bank books and acc ounts in the en-

10 deavor to convince you of his innoc enc e in this matter?

111m BOGERS: We obj ect to that 8S ir:eelevant --

~ I 1m. DARROW: Let him answer. A lwent over his bank books

13 and eccounts ~

14 Q For this purpose and with; this idea in mind? A No,
I

1- I.b I not for tbm wrpose of convincing me that he had not done

16 II it, but to show me where all the funds had gone to in his

17 hands, etc -- there was not enpugh money to pay all the

I

tention to it, but not at that time, I don,t think the

attorneys.

Q At that time, however, he did not tell you anything

about $10,000 haVing been gotten by him by check in San

cisco, did he? A I don't know at that time, I don't

know whether he did ornot, I don,t remember.

Q Didn't you tell Mr Ford he didn't tell you about

$10,000 in San Francisco at that time? A I told Mr

Ford he didn't .tell me so at the time 1fr Ford called my at-

18

19

20

21

22

23

24

25

261
I
i



'5669

question c~e up at this time about my examining the

books. I think it vms at the time he is alleged to hale

I

Read that answer.

didn't you?

received.

MR DARROW:

\

satisfied 1 did, and 1 knew how he had expended them, to

him, but 1 nwer said anything to him about that $10,000

that Darrow.had not said arwthing to me about the $10,000,

1 knew of. My testimony before the grand jury will dis

close what 1 said, I testified before the grand jury.

Q That was written up and you got a copy of it, too,

(Last answer read.)

A lJry answer is not as c 1 rer by any mann er 0 r means, my

meaning there -- my meaning is this: that the occasion

that M:r Ford inquired of me concerning, VJas not the oc

casion of my going or er }/rr Darrow's books. I had a

conversation with llr Ford, it was before the grand jury

rod I presume he hasthe testimony on that subj act relative

to mat he asked me about the $10,000.

Q. Didn't you tell Mr Ford you knew all the moneys re-

c eived by lJr Darrow, and that Darrow had told you how they

. were expended and did not mention this $10 ,000 in San

Francisco? A You mean, that I said to Ford that Darrow

did not mention it, or 1 did not mention it?

Q Didn't you say this to FOrd? A No, 1 did not say that.

1 said·1 knew all the moneys l,[r Darrow received, I was

A No sir, 1 got nd copy of it.

1 -==============::.:;5c~an~ni~!(I;;;b;;;;;V====~__
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money.

men I went to San Francisco, VIi thout asking aIVone for

1fR DARROW: Finish your answer. Wait a minute, he has not

A I ,vas going to say, sinc e

Well, it was vlritten up in this case, I suppose?

I p'esume so.

Q

A

Q You also visited the District Attorney's office repre

senting ur Franklin several times after his arrest, and

talked ",lith ur Ford in regard to getting the District

Attorney to recommend that if Franklin vloul d plead gUilty -

recommend tmt Franklin, if he should plead guilty,

should be let off with a fine, did you not?

567°1
I
i

Q Well, I don,t care anything about the matter. A }.[r I

Fo rd did ask me if I 1m ev of, his r ec eiving $10,000 at the I
!

I

I

finished his answer.

time he did, he asked me if I was in San Francisco oncer

tain dates, I told him what dates I was in San Francisco,

and he asked me if I knev of his receiving the $10,000 at

that time, ~nd my testimony was t bat I didn' t know 0 fit.

Since thinking that over --

thinking the mattel' over, it comes torDY mind cl early that

is what I said to Mr Ford, I 1mew yr Darrow had told me

if I was inSan Francisco at any time to apply for money at

a certain plac e, but he never tol d me that he got the

$10,000, th at I remember of. He may have don e so.

Q WeIll did you ever apply for money at the place he told

you in San Francisco? A No. I alvTays had enough monEU
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1 1m APFEL: Wait a moment. We obj ect to that as notcross

2 examination; i twould be h oorsay , incompetent, irrelevant

3 and immaterial for any purpose; it would not aff~ct this

4' defendant, he, acting for Mr Franklin, as his attorney.

5 Vie didn't go into any conversations between him and Mr

6 :Ei:'anklin WhEn he was acting as attorney, we simply asked

7 him questions tending to imp each the testimony of 1fr

8 Franklin, your Honor, as to what Mr Franklin said to J,ilr

9 Dafrow, md as to what ll[r Darrow said to him in the pre-

10 sene e of 1fr Darrow; we confineC:l our mole examination to

11 that. They cannot go into conversations outside 0 f the

12 I defendent for th e purpose of bringing out any facts, either

13 to corroborate Franklin 0 r to bring any fact against Mr

14, Darrow; that is a part of th air direct case, if they could

15 connect it at all.

16 lfR FREDERICRB: ThiS witness has testified to conversa-

I

17

18

19

20

21

22

23

24

25

26

tions vli th t he District Attorney in regard to this matter

of pleading guilty, and all that sort of thing.

Jm .APPEL: tf there is enything in the record there that

he s aid in regard to any conversation he had wi th th e

District Attorney with reference to getting anything,

let him show it.
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MR. FORD. This is preliminary to the question dealing

wi th this $10,000 bail money concerning which this witness

tee tif ied als o.

MR. APPEL. That does not necessarily mean any conversation

A No.Attorney's office, if you could?

Q Weren't you instructed, or didn't you go to the District

Attorney's office, after Mr. Franklin had been held to

answer in preliminary examination, and didn't you go to

Mr. ford and offer to pay that fine out of the $10,000 ba"

money that was put up?

your Honor. between Mr. Davisand any member of the Distr ict

Attorney's office in reference to the 110,000 at all, it

would not be cross-examination.

THE COURT· If this question is preliminary, however, it

can be answered yes or no.

MR. APPEL· 1 submi t, the quest ion he undertakes to give

the substance and the SUbject of the conversation, not only

what he said, but the substance of what he said, or that

they claim Ivlr. Davis said to the District Attorney.

THE COURT. Read the question.

MR. FREDERICKS. It goes into the relations between this

Witness and the entire case.

(Last question read. )

THE COURT. Objection sustained.

MR. FREDERICKS. Q W"eren' t you requested by Mr. Darrow, if

possible, to make some such arrangement with the District

:.
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MR. A~PEL. Wai,t'a moment--we obj ect to that upon the

ground that it is not cross-examination; it is incon:;petent,

irrelevant and immaterial for any purpose Whatsoever; that

i~ doesn't tend to impeach the witness or contradict him

in any way, shape or manner, or show any bias or prejudice

or interest on his behalf, and it doesn't tend to prove

any fact against this defendant, eo far as this defendant

is concerned it would be hearsa~,and, therefore, not admis

sible against him.

THE COURT- Objection overruled.

IAR - APPEL. We except.

A t did not-

MR • FREDERICKS. Q niq.n t t you have a talk about us ing that

bail money or a part of it 'to pay the fine, With Mr. Ford?

MR • APPEL. Wait a moment--we object to it on each and all

the grounds stated in our last objection to the last ques

tion just propounded to the question, and upon the fur

there ground that the question as a question is not com

petent because it doesn't contain the essential elements

of the impeaching question required by the Code; not

cross -examinat ion.

THE COURT- Qbjection overruled.

24

23 )JR. APPEL. We except. 1
A My talk with Mr. Ford was exactly the same as my talk wit

25 [YOU, Captain Fredericks; that out of the money that was

26 taken off of Mr. Franklin there you people expected

,'j'(:aru:red Lxv
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1 the fine if he plead gUilty.

2 MR. FREDERICKS. Q you were willing that itshould be paid

3 out of that? A Out of the money that was taken from him.

4 We had nothing to do with it. 1 didn't care what you did

5 with it, yes, sir.

6 MR • APPEL. "1 suppose that may go in subject to the same

7 objection 1 made before, and the same rUling?

8 THE COURT· Yes, sir; the same obj ection, the sa.me rul ing

9 and the same except ion.

10 MR. FREDF:R1CKS.· Q Well, that was 4,000. Did you agree

11 to make up the deficit, if that fine was 5,000, did you

12 agree to make up the deficit between 4,000 and 5,000 out

13 of some other fur~? A I did not.

14 Q Now, this is the testimony before the grand jury , Mr.

15 Davis, and 1 will ask you if you did not testify before the

16 grand jury? .

17 THE COURT. Just a moment, for the record, the witness

18 answered there. ~. Appel, 1 suppose you want the same

19 objection ~nd the same ruling and the same exc~ption?

20 MR • APPEL. Yes, sir.

21 MR. FRED!.'R leKS • Q dn the 29th of January, 1912,

22 beginning at line 5: "Q--Yeu have examined local depos its

23 in local banks--" 1 think 1 will have to go back a little

24 further. The question back on page 10, line 26: "Q--You

25 never had at any time been informed by Mr. Darrow that he

26 ~Pt the accou~ts of the McNamara defense fund in any
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A Mr. narrow

Did you so

The defense fund for

A--Never at any time. 1 will

1 never heard anything of that kind. Mr. ",arrow never

"Q Or that Mr. Tveitnoe was to use any of those funds?

gave me th at information.

never gave you that inforation?

"A

"A Never was.

"A 1 never was.

"Q Were you ever informed by Mr. Darrow that Mr. Tveitmoe

kept any ~ortion of the fund received from outside sources'?

"Q You have examined local deposits in local banks?

"A Not local bank but simply what he showed me; the bank

book; what he had put in and what he had drawn out.

"Q Were you ever informed by Mr. Darrow at any time that

he had cashed any checks received from the American Federa

tion of Labor. at any other place other than at Los Angeles?

RQ Wereyou ever informed that he had received a check

from Frank Morrison the latter part of August, 1911, which

was cashed or endorsed to O. A. Tvei tmoe'--cashed by O. A.

Tveitnoe in San Francisco? A No.

attorneys fees was slow in coming in and he would say, 11

have a check for so much'.

tion by me, as far asthat goes.

say, Mr. Ford, that the accounts, as far as 1 knew of it,

were open to inspection. 1 know they were open to inspec-

other than Los Angeles'?

"Q Mr. narrow

25

1

:~ver gave me· that infornation at any time.·

26 ceBtifY t
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1 MR APPJ3L: Wait a moment. Now, ~ obj ect upon
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1

the ground

2 t hat it is not c ro ss- examineti on; upon th e furt he r ground

3 that it does not tend to contradict or impeach the witness

4 I in any manneri that it doesn't tend to impeach or cont'radict

5 any statement made by him, either on cross or direct exam1

6 nation; that if asked on cross, that it is upon a matter

7 which \'VaS not c ross-mcmnination, and that they are not en

8 ti tIed to cont radict the wi tness upon any matter drawn by

9 them as a fact on their side. of the case, and upon which

10 the witness was not examined by the defense on direct.

11 That it is incompetent, irrelevant, and immaterial and
hearsay,

12 I f>!Uld not a.dmissible for any purpose; not binding upon the

13 I defendant.

14 THE COURT: Obj action 01 erruled.

15 l{R APPEL: We exc ept •

16 A I testified that way. That is true.

17 MR :rnEDERICRB: That is true? A That is the truth.

18 Q At the time George BehnI. came here to Los .Angeles,. how

19 long had you knov.n Ur Darrow? A Very sho rt time before

20 I met Mr Behm..

21 Q Two or three weeks or two or three days? A I wouldn't

22 know vhether it was two or three weeks or two or three

23 days. I don,t know whether he came with ur Darrow or not.

24 If' he did, I am sati sfied I n wer saw him for a few days

25 aftervlarda; probably a week, ia my best recollection.

26 And had you mat Mr Darrow prior to that time?



1 A Prior to the time he. came here?

. 56771

2 Q yea. A Never.

3 :M:R DARHOW: just a moment. You mean prior to th e time

4 I Mr BebIn came, or prior to the time I came.

5 1m FREDERICKS: Prior to the time you came.

6 1m DARROW: Permit me to state something to yojt. I was

7 here first, a 'week or so.

8 MR FREDERICKS: I am coming to that.

9 said.

A That is what I

10 Q Youwere here \
lEr Darrow was' .he re a week 0 r so be-

11 1'0 re 1fr Behm. came? A yeS si r.

12 Q

13 A

Prior to th at },fr Darrow was estranger to you, was he?

:'ell I think now that I must hale knoVll1 Mr Darrowt

14 longer than that•. I met },{r Darrow when he first came here

15 to take up the preparation of the case. I .....Jas thinking

16 that that was at the beginning of the trial. l~r Behm

17 didn't come here for -- I would think ten days after 1fr

18 Darrow did.

19 Q Well t wesn' tit about like this: l{r Darrow came out

20 here first, Bt the time that these men were arraigned and

21 the matter of their plea -- nppeared for them and the

22 matter of th eir pI ee went over for a month or so and he

23 went back to Chicago, end he came out here again? A I

24

25

261

believe that is right, although I don,t hare definite re

collrotion Enough about it to swear whether he wer went

back to Chic ago or not. I t slipped out 0 f my mind if he
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1 did.

2 Q Did .you meet him when he first came here? A I ~et

3 him when he first came here, I know.

4 I Q At any rate, you hadn't knovlIl -- you didn't know him

5 before he came out here on this case? A Never.

6 Q All right. We will put it that way. And then you

7 remember after he was here, do you, for a few days, he

8 went away and was gone probably a month? A Your state-

9 ment of it leads me to believe it was so, but I don't have

10 any definite recollection of it now. ,

11 Q DOes your memory approximate that? A I would think

12 so, yes sir.

13 Q So that at· the time Mr Bellm was here, yr Darrow and

14 you were comparative strangers; correct? A Well, every

15 man must be a jUdge of the t for himself.

16 Q When di d you fi rst talk over this question 0 f th ese

17 two men pI E6ding ~uilty with :Toe Scott, if ever, or have

18 it talked over in the presence of yourself and :Toe Scott?

19 A The first time that I ever talked it \"with l!r Scott

20 or heard Mr Scott talk it with anybody' else, was on Thanks

21 giving day.

22 Q As far as you know, is that the first time that J..fr

23 SCott knew t ret these men were talking of pl ~ding gUilty?

24 A As far as I know.

25 Q That was 'Phanksgiving Day? A Thanksgiving Day.

26 Q Mr Scott was on e 0 f th esttorneys in the case? A He
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2

3

4

was.

Q

A

Q

> 56>19 1

Right alOl'lg with the rest of youeveIY day in court?

He was.

on that same Thanksgiving Day, didn't Mr Darrow then

5 inform llr Scott in your presence that they were, thinking of

6
making a pI ee. of guilty? A Not in my presenc e, he didn't.

know.

from yr Darrow's office.

Day.

Q That was Thanksgiving Day? A That was Thanksgiving

I

A He ves at theally \mile you peopl e were t here~

Q. When you VI alked from th e offic e over to the j ail who

was in the party, Thanksgiving Day? A I don't know

whether lIr Scott was along, or whether hev.ras not along;

I don,t know whether Mr Steffens went along at the same

time we Vlent or whether I went by my self, Md met them

jail. ~ether he came in roeidentally or not, I don't

Q You sure Joe Scott didn't came into the jail aceidnnt-

Q Did you infonn l.fr Scott of that fact? A No sir; Mr

DarroW' had a talk with Mr Scott before I got into the p1zce

of n:e eting.

Q Into the jail; is tret it? A Before I got to the

p1ae e 0 f meating.

Q Where 'livas th e place of meeting? A I think we went

7

8

9
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11
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13

14

15

16
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19

20

21

22

23

24

25

I
there.

26
I Q Whenwas th e first time you p ·ersonally discussed this

I
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question of pI eeding gUilty, with J'. J'. l{cNamara? A WhEn

was the first time I di d personally?

3 Q yes. A At Thanksgiving Dey.

4' Q When was th e first time you personally discussed the

question 0 f these men pI eeding with J'. B. McNamara; at5

6 t m same time? A Oh, I presume the first serious dis-

7 cussion I had w~th him was at that time.

what the boys themselves told me.

had previo:aly discussed this question with either of

those men, is hearsay? A yes, from whet th e men told me

and what th e boys --

8

9

10

11

12
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14
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16

17

18

19

20

21

22

23

24

·25 I
26 !

I

Q

Q

Q

Thanksgiving Day? A Yes.

So that your only knowl edge as to whether anyone else

What somebody told you. A What somebody told me and



1 MR. DARROW. Will you. 'read that question and the answer?

2 (Last two questions and answers read.)

3 A When 1 refer to the "boys" 1 refer to the McNamara

4 Brothers.

5 MR. DARROW. 1 don't know whether that answer explains

6 the question or is a full answer to the question or not.

7 . A What is that?

8 MR • DARROW. 1 don t t know whether that answer makes it

9 clear as to what you mean.

10 MR. FREDERICKS. 1 will go at it a little further, anyway.
I

11 Q What time in the day was this discussion you had with

12 J J JAcNamar a? A You mean at the county jail?

13 Q Yes. Thanksgiving Day.

14 MR. APPEL. 1 obj ect to thct, because he has gone allover

15 that, your Honor.

16 MR • FORD- Not yet, on cross-examination.
-

17 A It lasted practically a whole--

18 THE COURT - iai t a minute until we get a rul ing -on it.

19 THe objection is overruled.

20 A It lasted practically the Whole day.

that is th etime 1 telephoned to you.

1 presume it was about 10 o'clock, and went out and bad

our dinner and we were there again inthe afternoon and

21

22

23

24

MR • FREDERICKS.Q Practically all day? A We went there,

25 Q When you t~le,honed to me at 2 o'clock, you had not

26 L:ucceeded ir.. getting the consent. of both of them to plead

gUilty, is that correct? A Yes, we had.
,'j'(:aruled Lxv



Q ~es, Mr. Rush 1S room, Franklin said that Johnston had

three conversations here 1 want to ask ycu about. You say

that at this conversation on the 14th day of January With

Mr- ~arrow and Mr. Franklin, and yourself, up in your office

Now, ther e ar e two or

A Mr. Rush's room.or the library of your office--

tat A..rln Ceaar, La1r LIJI8r5 68~
Q At 2 0 1 clock? A Yes, and a long time befor e that, _ I
but there were many things we had to take into considera

tion, many things that had to be done with reference to

John's mother and things of that kind that we took up

practically the whole day. Mr. Darrow, 1 know, took ins tr c

tions for the mother, and instructicns about various

things and that took up practically all day long.

Q Well, they had not both consented to plead guilty prior

to the t me Mr. Lincoln Steffens left, had they?

1m • ROGERS. That is misleading, if ycur Honor ple"ase, and

not cross-examination. They may hci\re consented separately

and may have consented together, and what not, and that

question does not bring the matter out and does not give

the witness an opportunity to explain, not cross-examinatio •

THE COURT. Objection overruled.

.MR • ROGERS. Exception.

A 1 thought they had. 1 don 1 t know what time he left, but

1 am satisfied they had.

Q All rightf you think they had.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

. 24

did you hear that Mr. Johnston stated the first tim

come to him from Mr • Ford? A That is what he told us •
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1 he ever took this matter up he took it up with Mr. Ford at

2 the request of Mr. Franklin 1

3 liR • APPEL. We object to what he heard Mr. Johnston state.

4 MR. FREDERICKS. This is preliminary.

5 MR. APPEL· It is not cross-examination, it is not even

6 prel iminary •

7 MR. FREDER ICKS . I will ask the other question too, and

8 t hen the court can determine whether it is or not.

JAR. APPEL. I obje ct to his tellin the witness as to whe-

ther~~~....~~ear~~.~p~_~~!2c_state anything contra ry to his
_.""""--/"',......

statement or any modification of his statement as to what

he heard Franklin say on the 14th day of January, and

it is incompetent, irrelevant and i~material for any pur

14 pose whatsoever. He has no right to tell him what

15 Johnston said or anyone else said. The only question is

16 what hetestified to, is what Franklin said at that time

17 and that was only in contradiction of Mr. Franklin's

testified, we never asked WJ. Davis whether he had any con

versation With Mr. Johnston or whether he heard Mr. Johnston

Mr. Franklin did admit that he

This is Franklin, not What Johnston

testimony, only in part.

conversat icn,

say anything,. we sin~ly asked him to testify as to the

facts which we thought and we still think were contra-

said that Johnston came to him and that he told him certain

things and we asked him whether or not hesent Johnston to

Mr. Ford and he denied it and he admitted substantially the

18

19

20

21

22

23

24

25

26
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8
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dieting Mr. Franklin as to that conversation. Mr. Franklin

testified whate ver he said there was a matter which was

suggested to him by Mr. Davis and Mr. narrow and we asked

Mr. Davis whether or not they suggested that or whether Mr.

Franklin said that as coming fron} lith Johnston, who pre-

t ended, or claimed, as the witness stated, that he came

from Mr. Ford_

MR· FREDERICKS. It is a matter of refreshing the witness's

memory, to see whether after he would hear that would

cause him to possibly doubt that Franklin had said that

Johnston came from Ford.

MR. APPEL· fha t may be done in a star chamber proceeding,

you may tell a party that so and so said so and so, and

how dare you say this, to make him change his testimony,

but that cannot be done in court, you cannot teil a Witness

so and so has said so and so in court or elsewhere, now

after 1 told you he said so, do you still adhere to your

testimony about What you have said heretofore--that is not

pr oper •

TFE com T. ~ead the ques t ion _

(Last question read.)

THE COURT. Objection overruled_

MR • APPEL. We take an exception.

A 1 don't know that 1 understand the question the way

you put it, d~d 1 ever hear Johnstol1 say so?

Q Did you ElITer hear that Johns to~ had testified here in
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1 court that he came to Mr. Ford at Franklin IS request and

2 that he did not come to Franklin at Ford 'e request?

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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THE COUI{[': The obj Ention is sustain eel.

Q, Did you wer h ear that he said that?

UR APPEL: We make the same obj rotion. on the ground it

is incompetent, irrelevant and immaterial, not cross

examine tion.

Q, Now, you had sane conversations which you have nar 

rated here, with lc1t:r Franklin, in the presence o~ a third

party? A What conversations are those?

Q, Well. in the presence of lIr Darrow, for instaree,
. .

A Jarmary.

Wait a moment.

on the 14th of February.

Q, January, I should say -- ~lOU and Franklin and },{r Da~

row breing present; just relate that entire conversation.

A Ur Franklin came to the o~fice, and I told him to

walk into yr Rush's room. that llr Darrow and I VvOuld be in

in a few minutes -- I v:as going over some matter withl.[r

Darrow -- he went into J,ll"r Rush's room, end I went in with

him end he said, "I made an appointment yesterdey to meet

you, because I thought it was important to tell you the

si tuation in the case. tt I said, "What is it?" --

Q, That was in l.fr Darrow's pr esenc e? A yr Darrow was

present at that time --he said, naming the day it was,

I don't know v,hether it was yesterday or day before --

but he named the day "Colonel Tom Johnston came to me and

said yr Ford had sent him to me; that he had instructed

Colonel Johnston to say to him that i~ he would come

MRAPP]L:1

~
2

3

4

5

6

7

8

9

10

11 I
12

13

14

15

16

17

. 18
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20
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22

23

24

25

26
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1 th rough and tell wh at he la1 eft about 1fr Darrow t hat he

2 might plead guilty and he would be fined, and that his

3 fine VTould be taken out of th e amount of money t hat had

4 I been taken from Mr Lockwood or Mr White at the time of

5 the arrest", anm. lvrr Darrow spoke up and sai d, "Well, what

6 do they say Darrow for? Why do they mention Darrow any

7 more than they do Job Harriman or lIr Davis or Mr Scott?"

8 Then Franklin said, "The Colonel said that l[r Ford in-

9 structed him to say to J..~r Franklin that if it involved any

10 other other local man that he need not open his mouth or

11 say anything about it", and I said, "What did you f!!lJY' to

12 th e COlonel ?tf He said, "I tol d th e COlonel that I kn ell

13 nothing against Mr Darrow, that he had been on'e 0 f th'e

14 best friends I ever had, that if I told Mr Ford the truth
I

15 1 about it that he would not believe it arvw6Y, as to who

16 it was that gave me the money", and he looked over at me

17 and he looked also at Mr Darrow, and he said, "l,rr Darrow

18 has been one of the best friends I ever had, and he would

19 be the last person in thewoJrld I would lie about", and

20 with too t about ended th e conversation.

21 Q, Now, up to that time had you had am" talk wi th Frl!lk-

22 lin about a thi I'd man, a third man, whom he didn't know,

23 and nobody :knew, and that he could not find, who had

24 given him this money, a strang er? A \Vell, unl ess th e

court instructs. me that I must answer that question, I

regard it as a professional priVilEge not to ans"vver wha
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\vill be c anpelled --

your client said to you, outside of the presenc e of third1

2

3

persons. If the court so instructs me, of course, I

4' THE COUlli': Do you insist on the question?

5 .. I don't think the Captain himself would do it.

6 MR APPEL: I object upon the ground it is notcross-e:.cam-

7 ination.

8 MR FORD: Already been decided when Mr Johnston was on the

9 stand.

THE COURr: I am asking you if you insist upon an answer.10

11 The objection of the defendant is overruled. A You mean

12 I my obj ection?

Honor.

that you talked with Ur Franklin abOtlt a man he didn't

knOV! an d t hat nobody kn ~r. NoVI ,. I et him ask him the

MRAPPEL: Now, your Honor, your Honor will see that the

question itself' inserts in there an~.rgument of counsel,

an anSYler to the question?

THE COU Rr : Take your time.

MR FREDERICKS : Well, if it is th e law tha the s hotlId

answer, I gu ess I should esk it. I ask it.

THE COURT: Read the question, l!r Reporter.

(Last question read by the reporter.)- ,

THE COURI': No; the defendant's obj e::tion. I hare inquir

e d of the District Attorney vb ether or not he insists on

1m FREDERICKS: Well, I was just thinking about it, your

13

14

15

16

17

18

19

20

21

22

23

24

25

261
I



fi689

1 straight question, had Franklin said anything to you about

2 the third man having given him the money; not about a man

3 he didn't knO\7, not about a man nObody knew, in vie\v of

4 I the ev-idence here in this case, certainly if l{r Franklin

5 THE COURT: Do you obj ~t upon the ground that it is ar-

6 gumentative?'

7 UR APPEL: That it is argumentativ~, your Honor, and be-

8 cause it involves matters not testified to.

9 THE COURI.': I agree ,vi. th you, it is argumentative. Ob

10 j rotion sustained.

26

11

12

13

14

15

16

17

18

19

20

21

22

23

24 !

25 ,



7s 1

2

56'9 ()

MR. APPEL· We don 1 t object to hi s stating what. Fr ankl in

told him befor e that time.

3 MR. FREDERICKS. Then we wi)l go back to the first of it

4 and start in. Q When did you first have your conversation

5 with ~ir. Franklin, Mr. Da~is, in regar d to t his mat ter?

6 MR. DARROW. 'You mean the whole matter?

7 MR. FREDE:RICKS· In r egar d to the rnatter of the br ibery

8

9

10

for which he was arrested? A The first time 1 went to see

him was at the jail. J~. /
.-:=~1Il11 3'i ~~"""'-'-"'" ['-"

Q What did he tell you '7 A He told me he was not guil ty.

That there had been a job put up on him; that he realized

it immediately after he had handed the monej'l to Mr. White;

that he was going up to the stree to turn over M~

to some officer and have him arrested.

Q Well,by job put up--he was going to have Lockwood

arrested? A That is what he said, he was going to turn

him over to an officer.

18 Q This was down inthe jail, was it? A Plihis was down in

19 the jail.

20 Q What else did he say '7 A And th at he would have no

21 trouble about proving his innocence; that he was not

22

23

24

worrying a bit exc~ being in jail, and if 1 would get him

out of jail there wouldn't be any trouble for him to show

the matter in its true light. That is about all the con-

Q When did you have the next conversation With

25

26

versation there was at that time. ..... ..... ",,-
~f,"~~~,· .......r
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1 A Oh, 1 don't know whether 1 had another one with him

2 that afternoon, but 1 don't think 1 did. Probably in a

3 day or two.

4 Q Well, you related some conversation that you had after

5 he was let out on bail, 1 think the next day, when some-

6 cne else was ·present. Didn't you have a conversation tha t

7 night With him up in your office?' A 1 don't think 1 did.

8 Q Up at Franklin,s office? A 1 know 1 didn't in FranK-

9 lin's off ice i 1 never had any conversat ien with him at

10 night in his office.

n Q Did you the next day in his off ice? A The next day

12 at his office probably 1 did.

13 Q Did you have one that same day, the 28th at his of-

14 fice? A 1 don, t think 1 did.

15 Q We] 1, the next day ,w~t was that conversation?

If A Probably went over the wholll matter. Now, 1 had so many 1
17 talks with Mr. Franklin it will be absolutely impossible .

418 for me to state what occurred at anyone conversation or

19 what occurred at another conversation. Where you converse
;<

{20 wi th a man 50 or a hundred times about a case i t is~lmost
<
~.

121 impossible to remember what was said at anyone particular
~\2 . conversation.
f i
23 Q We will dr ift along as near chronol<hgically as we can.

24 A But the matter came up and 1 told him to have a conversa

25 tien With Governoe Gage, and that 1 would do anything

26 that 1 could to hel p him along in the rnatter •
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much discussicn with reference to his--to the facts of the

case for a week or so afterwards, except what 1 discussed

with him inthe jail, to thIe best of my recollection.

4 Q A week or so afterwards you did discuss the matter

~s held and the facts came out there, we discussed the

matter With him.

Q Where was that--you say"we discussed the matterY"

A 1 discussed the matter with him.

Q Where was that? A ~oba8ly at my office, some on the

way from the office, from--

Q What did he say about the facts in the case?

5

6

7

8

9

10

11

12

very fully with him? A When the preliminary examination

13 MR. APPEL· That is objected to upon the ground it is

14 incompetent, irrelevant and imnaterial and not cross-
A--

15 examination and hearsay. ;And 1 agai1j1 say to the court

. ~J.6 that this matter is pending now before the Super ior Court

17 a~. to the gUilt or innocence of this man. lf they will

18 br ing Mr. Franklin· here and Mr. Frank] in says that Mr. ~avis

19 is released from all obligations in the matter 1 am per

20 fectly willing to testify. 1 think it is due me, your

21 Honor, that that be done. 1 will have no hesitation there

22 after.

23 MR • FREDERICKS. Well, 1 think--the court having already

24 ruled that the same matter might be gone into wi th Mr.

25 Johns ton--

26 MR. APPEL. About this' question whether it be cross-

examination.



5693
1 THE COURT. That is another matter. 1 think 60 far as

2 Mr. Davis 'sobjection is concerned, as to the consent of Mr.

3 Franklin, the matter has been very fUlly gone into in

4 regard to the testimony of Mr. Johnston. He was alao an

5 attorney for Mr. Franklin--the court has ruled that in view

6 of the fact that ;,{r. Franklin came here as a witness and

7 testified to the entire matter, covering the whole story,

8 that that in itself released his attorneys from any obliga-

9 tion, but there ia this objection made by iJr. Appel it is

10 not cross-examination.

11 MR· APPEL- Here is the idea, YQur Honor. We could not

12 examine this witness in regard to what Franklin stated or

13 what he did not state except upon those points upon which

~. Franklin testified to. Your Honor can aee that. We

couldn't ask him what did Franklili say to you, generally,
J

because the other side would havepeaid, "Why, there was no

;.~r. Franklin has testified to certainfoundation laid."
_.

conversations in which he says :.Ir - ~avis said certa in

thing s and Mr. parrow sad. certain things. ue did that by

way of explanation, your Honor, or why he made statements

concerning this third man and from whom he got the money.

It came out when he testified that he had told Mr. Engle and

somebody else certain things about a third man and he said

then, your Honor, the reason he lB. de those statements \vas

because pe had an unierstanding With ;,Ir. narrow and Mr. Davis
1

on the same day a few moments before, meaning the 14th,

that Mr. Davis and Mr. narrow had virtually joined.in put

25
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1 up that story for him to tell :.1r. Ford ab::.ut it, and he

2 said that was not his own creation, but it was the creation

3 of :.ir- Davisand Mr. Darrow.

4.

5

6

7

8

9
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1

2

Now, ~l"e 0 ont redio t th ot 1:lY Mr nevis, BIT erywhe re , wh .;:6e:51
he has mentioned l[r DaVis, that Mr Davis was to do this or

3 to say this, we h£we called lrr Davis' attention. We use

4 him as an impeaching witness only. We couldn't askhim

5 \mat did you tell Yr Davis, in a general Ylay, because

6 we ~ WOltld not have been allowed to do it, therefore, we

7 use him simply as an impeac hing witness, conc erning decla

8 rations made by M'r 'Franklin) \~ic h ,"v'e claim are contra-

9 dicted by this witness. There the matter is before the

10 jury in that sense. NoVl) they take Mr Davis and say to

11 him) at some other time or place) or at any ot her time or

12 place) exc ept the times to \mic h you hare testified) what

13 did Franklin say to you? We contend) your Honor) that it

14 I might have been possible for '\Is to have ex:amin ad yr Frank

15 lin in reference to that: didn't yOll telll.rr Davis at such

16 and such a time this and this and this) and that) and then

17 \Ve could have brotlgllt lJr Davis here to prove by him as

18 to the truth of those facts) under the rule announced by

19 your Honor) and unde r thedecisions) but we couldn't do

20 that -- we didn't do it. Now). suppose Franklin) during

21 any time) your Honor, made any declarations to llfr Davis

22 Which are prejudicial to this defendant, assuming --

23 or prejudicial to any other person -- I don,t anticipate

24 it, but assume that we could prove that. Now, he) as a co-

25 conspirator) could not -- they could not introduce his

26 testimony, his evidence, after the alleged commission of
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1 the offense in his recital of the occurrence, because that

2 is by Vfa1J of r'eC:Jltation. It is only those verbal rots

3 when in the pursuance of' the obj rot of the conspiracy,

4 that can be given in e,ridence. It takes it Ol.lt ~ th e

5 category of hearsay evillence, but h ere is a crime alleged

6 to have been committed. on the 28th day of November, 1911.
\,

7 NOVl, here is the attorney for Mr Franklin is asked now, '

8 what did Franklin tell you about all the facts 0 f the case?

9 For what purpose? l'fot because Franklin is upon t rial here,

10 but a third party is upon trial. (Fan they introduce the

11 declarations, the recital of 1fr Franklin to this \vitness,

12 yJi th no one else, as against this defendant? I say they

13 cannot do it. Can tllEV do it upon'any other pretext? 'J;'hey

cannot do it. Can thW do it, for the purpose of showing

t:1.e relation of attorney and client? Can they do it for

the purpose of showing the s'tate of mind of this witness?

I say no; you can only shoYl the state df mind of this vlit

ness, but not \'\hat somebod.y told him, but 7lhat he maJlJ' have

told somebOdy, if he denies his 'interest or',his bias or

prejudice for the party in whose favor he test~fies. If I

go upon thestand end testify toa fact, and the'J want to

show I am interested, and that I may possibly h?ve shaded

my testi.-rnony, they may' ask me generally, yon say so and so,

14 I
15 i

16

17

18

19

20

21

22

23

24 to so and so; then show my interest. It is right that

25 they shoul d ask me if I deny my 'in terest in th e case.

2G They have a right to show it by spooific declarations
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1 the vJitnesa, but not by what aometJody told me. That

2 doean1t tend to refl~t the condition of my mind in ref-,

3 erence to the case or in reference to any of the parties,

4 I and I, submit to your Honor, it is notcross-examination.

5 Your Honor can well see hOYT much hearsay can be brought

6 in here, and are we going to try now, th e question of the

7 gUilt or innocence of lrr Franklin by introduc,ihg evidence

8 here of his declarations to' his attorney, and the d eel ara-

9 tions of his attorney to him; his advice to him, and the

10 possible 8i tuation re betvTeen c~ient and attorney, as

11 against this defend~t; declarations not made in his pre-

12 Sene e. It might be admissihIe in elidenc e, if you r Honor

-13

14

15 I
16

1

17

18 .

19

20

21

22

23

please, ~ cross-examination in some manner, had Ur Darrow

heen present; if U r Darro.1 responded to \"hat was said or

conducted himself~in anlf particular manner or remained

silent or acquiesced in any statement made by llr Franklin

to U r Davis, but he not being present, not being there

don,t kIlov! it himself. Assuming, your Honor, that I were
stand,

upon the wi tnessJ; and a third party was here, and I was
I

asked to relate what the prosecuting witness told me, and

I said, why, the prosecuting witness told me that he,

defendant, and he went out her e to steal a cow, if the

charge \'Vas larcew, forstealing ,a cow, against the third

24 party; would that be admissible in ~idence? .And yet, if

I was called upon the stand Ito cont r~dict some statement

of the prosecuting 'wi tness, coul d they go into all thos
declarations either for or against the defendant? The

are not a dmissible unl ess th e pro secuting witness I s at t
r • I



ttI told'lJr Davis that 1J[r Darrow was innocent", could they

bring that out. for th e purpo se of proving th at fact, un-
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1 Now, if ],!r Franklin had said upon t he Vii tness stand,

21 your Honor, if Mr Franklin had said upon the witness stand,

31
4,'

5 less he came upon thestand and said, "I told Hr Davis

6 he was guilty." If he had said, ttI tol d lTl1 Davis at a

7

8

9

10

11 1

I
12

1
13

certain time and plac e, that ]irr DarroVl was guilty", then

we could prmng J,{r Davis to ask ~im \m ether 0: not he did

say or not, but they cannot go into any other declara

tions of that kind. I submit it is not cross-examination,

and opens the field here to a vast amoupt of redirect ex-
,

amination, your Honor, upon \vhic h we h8\Te not questioned

the wi tness at all, and in view of th e fact, your Honor,

14 they can bring declarations ofMr Franklin ~ainst lifr

15 II' Darrow here, and Forroborate him, because Mr Franklin, s

16 testimony here, your Honor, stands 'tmcontradicted, and no

one has contradicted that he said, after arre~t, that he

said he told. the fact to Engle and others about Ur Darro\v

Lawler and Engle, he told Lawl erand Ur Ford concerning lIr

Darro'w', yet, in one part of his testimony he says here,

"I never told any man on God's foot stool that Darrow had

17

18

19

20

21

22 given me that money. tt Is it to contradict that state-

23 ment of their own/witness that th~ want to ask Mr Davis

24 I ,about that? We didn't touch upon that.' I su1:mit it is

25 I notc;:O-;s- 6X:8!tlinat ion.

2G i UR FREDERICl<B: The point is this: cross-examination of
I
I
I
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15\
16

17'

18

19

20

21

22

23

24

the vii tness is for the purpose of ascertaining the wit-
I

n ess~ memory and veracity, his ability to recite correc t-

1y those things whic,h he attempts to narrate. Ur 'Franklin

has sai q. tm't 'this wi tness told him, or that he cbllaborated

with this witness about making up this stOIY about a third

man. The wi tness has said he did: f'~ not. at a certain time,

and place --

l.m D ARROW': or any other placf.

1m. APPEL: or aIW other plac e.

1m FREDERICKS: Did this yli tness say he did not at any

oth er plac e?

1m APPllL: yes si r.

MR FREDERICKS: Very well. If this witness said on direct
he

ex:amination/\ did not make this statement to him, eith er

at the time spec~fied or at any other place, thm it be

comes the duty of th e cross- examin er to interrogate this

vlitness as to the other conversations '1'Jhich he had with irr

Franklin.

J,fRDARROW: you misunderstoocl_vJhat I said.

UR FREDERICKS: Say it again, and ooe if I can get it.

MR DARHOW': I said, \vhich is a fac t, that Hr Davis said

he never prompted or assisted or told Mr Franklin to make

this statement at that place or any other place.

1rR FREDERICKS: or any other plac,e; that is what I alD. argu-

You·are arg'!1ing that Franklin never said it

ing.

HR DARROW:



1 other plac e.

2 MR' FREDERICKS:

5700 I,

• I

Now, this witness, having so statE;!d 'on

3 direct examination, that Franklin never had this conver-,, "

4 I sation with him, it now becames the duty on'cross-e.xamina-

5

6

7

8

9

10

11

tion to inquire of him what Franklin 'did say at th e va-
I ~

rious conversations '. in 0 rder that the .:j'~ry may determine

mat their relations ,vere, in order ,t.hat the jury may de

'termine the probability of this 'Witness' memory and the

probabil~ty of reciting correctly the facts, in order th~

the jury may know the relations between the two ,and
\

the things they did talk about, land, in other words, in

12 ' order t hat the jury may weigh,' as between this wi tn ess and

13

14
I

15 I
161

the other, the qu est ion as to which is reci ting correctly,
I

the facts, and it certainly becomes now, more than wer,

since conna el has'call,ed my attention -- c aIled the at-

tention of the court to the fact that the \vitness here has

17 . denied the fact that 'Franklin n..fl'J'er made the statement

to them. It becomes now absolutely necessary to go into

all the conversations t hat he had with ur Franklin'.
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MR. DARRO'V.. 1f the court please. Just a moment. 1

/

'2 explicitly corrected Mr. Fredericks, but then he ,didn't seem

3 to understand what 1 said. Mr. Davia was not asked whether

1 am frank to say l.was loath

law, as the court has ruled, an~
I
I

I
I

is the question.

to ask this, but it is the
'. ,

being 'the law it is my duty to follow the law, ~nd th~t

ther he, Davis, ever at any place or time told Franklin to

make such a statement.

MR • FRED1i;RICKS ' That ia the way 1 understood it.

MR. DARROW. That is not the way you stated it.
I

MR. FREDERICES • That is the way 1 thought 1 was stating

it. 1 Wish tp assure the court 1 have a good deal of
I

delicacy, a good deal of feeling, being an attorney myself,

and having Borne regard for the traditions of the profes

sion and the tradition that an attorney must not relate

what the client tells him;

Mr. Davis whether or not he made that--whether he sugges

11
I

12

13

14

15 I
)

4 I Frankl in ever.said that he got this money trom some th ird

5 man or not; Mr. Davis was asked specifi cally whether he,

6 Davis, had'told Franklin to say any such thing at his offic

7 on the 14th or at any other time or place, and tta t he

8 answered, that is the question;. 1 thought 1 set Mr. Fred-

9 erl.ck~ right, but'l eVidently did not. He was asked whe-

10 I

17

18

19

20

21

22

23

24

25

261

I
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1 that Franklin should say that a third party had given

2 him the money at some other time than the 14th .• That

3 does not call for what Franklin told him; he cannot prove,

4 your Honor, t.hat Davis told Franklin to say those things

5 by getting the dEdarationa of Franklin to the \V i tness •
that

6 Anyone can see that Idoes not require any law, just requires

.7 a little reasonill!:. If 1 go upon the stand and 1 say 1

8

9

.10

11

12

13

14

151
I

161
17 I

18

19

20

21

22

23

24

never told your Honor such and such a thing to represent

such and such a thing, then they ask me on the other side,

"Why, what did his Honor tell you upon different occasions?

That would be no cross-examination of that point. They
\

could ask me, "What did you tell him upon other occasions

in r egar d to the sUbj3 ct only" but they can say to him,

"Didn't you tell him upon other occasiona, prior to the
)

14th day of J,nuary--" that is the question at issue.

Now, didn't you tell him prior to the 14th day ~ January

that he shall say to f.ir. Ford tha t a third Plrty had given

you the money, that the party was from San Francisco or fro

Chicago--trat is true, but they cannot ask this Witness,

"What did Franklin say to you?" or on the denial of the
;' ,

Witness that he made a suggestion of that kind to Franklin,

there is no use thrOWing dust upon a proposition of that

kind and trying by any sort of artifice or by any Bor/t

of sophistry, your Honor, to get in here declarations of

25 Franklin to tqis witnessin the guise of cross-examinat ion

261 as aquestion as to whether or not Davis suggested to him

I
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tions. They introduced the conversations themse1ves, your

Honor. We put the witness on to deny t1tat state of facts.

Franklin said on direct examination that Darrow had given

him the money and it is true that on Cross-examination we

had a right to ask him, "Didn't you tell Engle or others

naming the witnesses--"

introduced in order to explain that evidence, presumably

to enable the jury to,decid~ by comparison with the other

conversations whether the 'witness is telling the truth

as to the particular 00 nversations or not, and to explain

it, and that matter has been argued fUlly to this court and
"

your Honor hBf decided that parts of conversations intro-

duced the whole of it may be admitted.

MR • APPEL. 1 will point out the absolute unaoudness of

a certainstate of f acts or not. IS there any troubJe to

reason that out?

MR • FORD· . There is one other ground, if the court please-

MR. ,APPEL. 1. thought we 'wvere gOi~g to stop this.

MR· FORD. +here is one line of authorities 1 was going

to nane. It has been argued to this court that is, where

a part has been' irlmoduced the whole conversa.tion may be

int roduced and one conversation abou t a person and about

whom he is testifying, all of that conversation may be
,

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

thatreasoning also. We did not introduce any conversa-

25

26

MR. FORD. Engle, who is that?

MR. FREDERICKS· You mean Dingle?



had with Mr. Franklin, they' introduced Mr. Franklin and he

"MR • APPEL • If that is not his name 1 wi 11 call him by any

other ,name. We are all liable to make these mistakes--

tion we have, as a matter of right, to say to him,'"Didn't

you tell others, didn't you tell Johnston, for, instance,

didn't you tell others, that a third party had given you

nn crm s-examina-

Didn't you describe that third party? Didn'tthe rroney?

THE COURT. It is of no consequence.

MR • AP~EL. It- is of no consequence, your Honor. Now, let

us see the ream ning of these gentlemen. We did not intro

duce those conversations, we did not ask this witness as

to the conversations or to any particular conversations he
""l-;

you say that if you c ,-,ul d get time, if you could get a few

weeks or thi~ty days, didn't you send work to Mr. Ford that

if you could get a little time t~t you could get that man,

that you could come through and show him who gave you the

s aid that Darrow gave him this money.

·1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18 money; that you h ad engagements with him and he had not kept

19 them,you had been trying to find him since your arrest and

20 you ,had not be en able to do it, didn't you des cr i be a man,

21 didn't you po~nt to a third party as a party who gave you

22 the money"/ " It is right and just that w~ should ask him

23 on cross-examination, and he says, "No, no, it was this

24 way, 1 did say that," he couldn, t deny it that he had said

25 it, because he had said it to many--" "but ra.1Tis and Darro ,

26 dO\"In there onthe 14th day of January, told me to say that
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I to try to make Ford believe that and Mr. ~avis suggested to

2 me that if 1 made that statement and made Ford,believe that

3 it would leave Darrow out of any complicity in the commis-

4 sinn of this 9ffenseff, and that is the language of the

5 record. He said that, that is, he denied that he did

6 say so of his own accord, and how does he get out of itt?

7 By putting it upon Davis and Darrow, that they fabricated,
~;.

8 they made up that story, which would have bem, your

9 Honor, the most terribleevldence against Mr. nagis and

10

11

against ~. narrow.

tion j,

We did not introduce the converaa-

we br ing ;Jlr. nav is upon the stand and ask

12 him, "Did you suggest to Mr. Franklin that he should make up

13 such and such a story and say tha t7" And Davis says, "No."

14 Now, the witness Franklin, haVing said that was suggested

15 to him upo~ two or three ocaasions, we then say to Mr.

16 navis, "Did you suggest that to him upon that day or

17 upon any other time and place or any other time" and the

18 witness says, "No." Now, what becomes of the theory of

19 the District Attorney when ,we introduce a conversation, the

, call i~ir. navis' a 'attention 10 any other time included in the

whole of the conversation may be introduced. The whole of

the conv'er sat ion had, onthe 14th day of Jan uary, has. b,een

in1;errogated of this witness and he haa gi ven it to you a

20

21

22

23

24

little while ago and we made no object~on. Now, if ~

statement o~ !.1r. Franklin that he'suggests it to him two or

three other times pripr thereto, and if it was suggeste
I

25

26
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1

2

3

4

5

6

7

8

, ".
to hrm after the 14th day of January, it would not have

any significance here, because M~ Franklin. says on the 14th

day of January this story was invented,'but to contradict

him we asked him whether or not he had made a statement of

that kind to ;,ir. Johnston two days pr ior to the 14th, to'

show the abs~rdity of his testimony, and he admitted he

had such a conversation with M~ Johnston two days before
,,""

the 14th, whenhe was supposed to be his attorney 'then,

9 your Honor. Now, we introduced no conversation on the part

10 of this witness; we introduced contradictions, flat-

11 footed contradictions, perfectly resposive to the attitude,

12 to the position of Mr. Frank1inmre upon the stand. Now,

13 they want to ask him, tf~r.bat did Ft'ankl in say to you upon

14 other occas ions? tl 1s that pert inent? Is that connected

15 with the te~timony of this witness so that it may be

16 cross-examination? Can they, under such an excuse as

17 that, urxierttke to go into all that Fr ankl in said to him

18 here? Now, if your Honor pleases, we do not want anybody

19 to think that this witness, or that we are afraid that

20 this witness is going to say that Franklin at any time

21 told him th at Mr. narrow had given him any money. 1tnia

22 not that, or gave him the particular money in question; it

23 is not that; it is this: that under ~he guise of thls

24 cross-examination they undertake to bring in here a whole,
25 lot of, irrelevant matter which may possibly, if your Ron

26 pleases, upop redirect examination extend this examinati
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1 forever, and try other additional issues which were not

2 introduced here by the prosecut ion themselves. We are

3 here with this witness responding to a situation put here

4 before the ju:ry by the District Attorney, and no nore, ani

5 any othel1 declarations made by Mr. Franklin to him, 1 say,

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

is hearsay and ia not proper, it is not cross-examiUation.

THE COURT- 1 want to make a 1rief examination of the trans

criPl'before ruling on the objection, and 1 will do that

during the recess.

"

25

26



1

2

3

bfUbl

MR FOBD:Before your Honor takes a recess) I want to call

your Honor's attention to another 8uthori ty) in th e case of

Peopl e versus Doyell --

4' MRAPPEL: I do not wish to interrupt counsel ,but.

Q Did he tell you? A He did not.

had -:vi th him. '

. (After rec ess'. )

I did not.

I, think I remember, you said the nmct conversation I

A

A

~.lR FREDERICKS: Well, thm) \\e will go back a step.

You have narrated the conversation in'the city jail.

Did you ask him at that time where he got the $4000?

THE COURT: The obj ection of the def' mdant is sustained.

THE COURT: yes, I have hm m;y attention called to that

several times during the trial.

Gentle~n of the jury, b ear in mind your former admo

nition. We '..viII take a recess for 15 minutes at this time.•

(Le ComptreeDavis on the stand.)

MR FOB]): I do not want to argue.

URAPP]L: Of course) your Honorhas a right to hear counsel)

but I sUbmit) if he do es argue that we have a right to
}

respond; that is all t and this argument will be indetermi-

nable.

MR JroBD: lwant to si teyour Honor a case) the case of

People versus Doyell, in the 48th Cal.) which relates to

fabricated testimony.

5

6

7

8

9

10

11 I
12

13

14

15 ,

16

17

18

19

20

21

22

23

24

25

26



1 Q I presume the court means that that obj ~tion will
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2 stand to this line of questions?

3 THE COURP:' yeS sir, that is the purpose of it; the pur

4 I pose of hear ing the long argument on it.

5 lJfR FREDERICKS: When, if wer, did you fi rst learn where

6 he got the $4000? A I rever learned where he got it,

7 actually.

8 Q (DO you lmoW' of your own lmowl edge whether or not he

9 ever went to GOVernor Gage's office'and consulted him

10 in regard to the f acts of his case? A I hare seen him

11 there, and have seen him wren he said he was going there,
'0

12 md coming back, but as to the consultation he held 'wi t h

13 the Governor, I don't lmow of my own knowledge.

14 Q YOu don't lmow \'met.ber he ever hM any or not, of your

15 own know1ledge? A No sir.

16 Q Who else were attorneys for 1,{r Franklin, say, at the

17 time he pI sad guilty? A I don t t knoW' unl ess I W)uld say

18

19

that Mr George Adams and yourself; I don,t lmO'1lv.
, I

Q, Well, was Ur Appel also his attorney that morning,

20 whEn he plead' guilty? A I saw},{r Appel there, but i~ he

21 Vlas, he came into the case without any consultation with

22 me' about it.

23 Q Now, let'~ see; ~ have got the donversation of th'e

24 14th. Did he saY anything at that conversation on the 14th

about having gotten this money from somestranger, compara

tive. stra~er? A.]'Xc ept ': he referred to it in the mann



1

2

3

5 (l 0 I
that I said, that if he told Mr Ford the truth about it,

that -- he told Colonel .Tohnston that if he told lfr Ford

the truth-about it, he would not believe him.

4' Q Well, he had talk e1 it over wi th you about having

5 gotten this money from a straIlSer, and you think that is

6 ~at he referred to? A Well, t bis is what he said to me

7

8

on tutsubject. If you '.vant me to say and the court
{

rules I have to --

9 I THE COUHI': I don,t think there is any privilege here at

10 all, Mr Davis~ as far as that is concerned.

11 A At the time Of the preliminary eK:amination at which
-

12 time Governor Gage and I-were representing him --

13 HR FREDERICKS: Of the Lockwood or the Bain? A Wh a:l

14 the testimony -- LockW"ood case, I think it was or Bain,

15 I won't be sure -- vVhichever onewas held first --

16 MR FORD: That is the Lockwood. A When the statement

17 was made t hat the money was paid to ur White by lrr Franklin,

bel', - I IX" esume, ur Fredericks, I spoke to you about it

and told you I t bought if you 'l,vanted to get the right

party you would have to look for a third party, and you

could prove by Captain White that the money was paid to

him by him, Jiranldin, and he said,~I guess they can come
, /;

pretty near it~ Well, I said, "Who gave it to you?"

Well, he said, "The party that gave it to me they will.

if they

Then, you will remem-never get; he is not in the ci ty. "

on the way back I asked him if Captain White18

19

20

21

22

23

24

25

26 !

I
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1 and I held quite a long consultation about it.

2 Q Well, you were l[r Franklin's attorn'ey at th at time?

3 A yeS, but I di.d~'t tell you what llr Frmklin said.

4' Q I kno'R' that. A .rgave you 'lbat my opinioh was about it.

5 Q But you were not dealing ,with the District Attorney'

6 at that time and giving him any information that would

7 be tf any particular us~ and comfort to him, \vere you, on

8 that subj ect?A I don, t know; you were insisting at

9 that time that --, said to me that on th e connection of

10 lfr Darrow with it -- I 'was saying I I didn t t :t hink he had

11' anything to do wi th it, if anybody' gave it to him it YJaS a

12 third party, and I gave you my reasons for thinking so,

13 with the exception of what yr Frankl~n had said to me.

14 Q Well, that story of a third party, then, was a differ-

15 ent story from the on e that Franklin first gave you

I

I
I
i

i
I

assmning a--state offect.s not testified to by the wit

ness, or t hat Franklin told him anything dO\V1'l to the jail

about the third party. The witness just testified a

li ttle whil e ~o, your Honor, that 1lr Franklin did not'
\

tell him fran whom or what person he got the $4000i , . and

he says the only time he ever heard about it from Mr

Franklin or ~ked him in r efer:anc e to t he matter was t ms

time at the preliminary EOCamin at ion , one of those two

cases, and, the question assumes that- he and ]fr Franklin

down in th e j ail, was it· not?
'. . )

l.fR APPEL: Wait a moment. I Obj ect on th eground it is

16

17

18

19

20

21

22

23

24

25

261
I
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-

1 had told Hr Davis dOVin at the jail an,ything in referenc e

2 to that matter. Upon the other gr01.Uld, it asks for an

3 opinion or conclusion of the witness, not cros8-examina-

4 tion in that respECt., He cannot tell --

5

6

7

8

9

10

11
!

12

13

14

15

16

17

18

19

20

21

22

23

24
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on that ground.

MR. FREDERlCKS. Q ¥ou remember having a conversation with

Mr. Ford up in your own offioe just before you went before

the grand jury in Which you said, "Well, if Darrow is gUilt

1 hope you don't get him."

(Las t quee t ion read by the reporter. )

MR • APPEL . Now, we object to that quest ion, your Honor,

upon the ground that it is inoompetent, irrelevant and

immaterial and not cross-examination, and simply trying

to introduce a hypothetical condition of things whioh

would not be evidence one way or the other; statement

based upon a mere probability or possibility, if, if.

It isn't the assertion he was guilty; it is not the as

sertion ofa faot, it is simply the expression of a Wish,

a desire, baaed upon a possibility of such a thing and

1 submit it is not cross-examination.

'EHE COURT.

Objeotion sustaine

Just a moment--let me hear that question.

1 think it is calling for a oonclusion or

1 think it is not competent.

MR. APPEL.

if.

opinion.

l3a
1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

MR. FREDERlCKS. Shows thewitness's feelings, that is all.

MR. FORD. ~ws the witness's friendship for the defendant

THE COURT. You wi 11 have to lay a foundation for tha~.

MR. FORD. We have aright to show a witness is extremely

24 fr iendly to the defendant. Weare not required to" ask

25

26

him in ~y particular manner or form. We can show
- .

aots and deo~arations as well as by as king him the



5714
1 question. We have aright to prove it by any competent

2 evidence. The Code provides the precise facts in dispute

3 may be proven or any other fact from which that fact may be

4 logically deducted, and in this case, a witness said

5 even if Mr. Darrow is gUilty 1 hope you wont get him, or

6 you wont convict him, that would be an expression from 'Nhic

7 the jury might draw the logical dedudtion that this witness

8 is extremely friendly to Mr. Darrow. NOW, we are not

9 required to ask him, are you friendly or unfriendly. The

10 qw stion was about a conversation in your office just befor

11 you went before the grand jury. That is the foundation as

12 to the time, place and persons present.

13 MR. APPEL. 1 am not tal kirg about that foundation. 1 am

he is very friendly, unfriendly or extremely friendly to

talking about this foundation~14

15

16

in t.heir· own minds j

They raiae an issue here

they have not asked the Witness whethe
I

17 the defendant or not. The y have not as ked him whether his

18 des ire is that Mr. Darrow be acquitted or his attention is

19 not called to any declarations that might contradict a deni .

20 on the part of the Witness ,and that is the foundation that

21 is always--that is, they must raise an issue; are you

.26 raise an issue in order to call for declarati~ns tending

22

23

24

25

friendly or unfriendly to the defendant? Are you extreme-
, .

1y desiroushe should be ~cquitted? The witness says,

"No, 1 am not desirous he should be acquitted," then they c

say, didn't you say so and so at such a time? They



5715

1 to prove the fact or what the witness may assert about a

2 par'tY, that is the way to raise the issue.

3 MR • FORD. We ar e not seeking to impeach the witness on

4 this point.

5 MR. APPEL. The code says that any assertion which may

6 prove a specific fact in dispute--there is no fact in dis-

7 pute t~at can be proven by any declaration of the witness

8 here.

9 MR • FORD. We are not seeking, if the court please, to

10 impeach the witness, 'lie are seeking to introduce a piece

11 of ,evidence from which the jury may conclude the relations

12 that existed between this witness and the defendan t. NOW,

13 we don't have to ask a straight question. We can ask about

14 any facts mich Will throw any light upon the sUbject. We

15

16

17

18

19

don't have to ask the witness if he is friendly or un

friendly, and seek to impeach him if he doesn't g~ve a

satisfactory answer. We can put a set of facts to the wit

ness and let the jur, conclude what his feelings warn.

THE COURT. fhe Court haa tuled -onthat question several tim s

20 in this case and 1 think in this particular matter. If not,

objec'tion sustained.

MR. FREDERICKS. Q vou did talk to ;·iro Ford in regard to

haVing Mr. Frankiin plead gUilty, did you not, Mr. Davis?

A v es , ,sir.

Q were you representing \1r. Franklin at the time? A 1

Q Did you talk wi th Mr. Frankliu. and get his consent to26

21

22

23

24

25
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plead ~uilty? A No, 1 did not. Mr. Franklin main tained

his innocence to me for a long long time until practically

he went to plead guilty. 1 think he will say so.

Q yOU say he-maintained his innocence for anlong, long tim

but he finally ceased to maintain his innocence to you,

did he not? A ~he day he came up in to court and 1 was

sitting in JUdge Willis's chambers, he came in, was the

firs t time he told me he was go ing to plead gUilty.

Q Well, is that the first time that he told you that he

told you he was guilty? A It is the first uime that he tol

me ,he was, gUil ty.

Q "Then why were you seeking to secure or see what could

be done if he did plead guilty if you didn't know i~ he

was or not? A Simply from the evidence in the case,_ con

v inced me that he was guilty.

Qnidn't Mr. Ford tell you in one of these negotiations tha

he would accept a plea of guilty of Frwklin and extend

leniency to him, providing Franklin would tell him where

he got that $4,0001

MR. APPEL. Wait a moment--we object to that as immaterial

and hearsay and not cross-examination. Whatever the Dis

trict Attorney Said to him cannot be given in evidence.

Th~t is sort of ~ self-serving proposition.

THE COURT • Let me havethat question again.

(Last question read by the reporter.)
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1
Your Honor please, it is well to b ear in mind

2 on the testimony of Franklin himself, is t hat on the 14th

3 day, your Honor, he met a man named Dingle, as he left

4' the offic e, and co.t. whic h a conversation occurred betvreen

5 himself. and :M:r Davis. Thereupon, I think that night 0 r

6 the succeeding night, the record yd.ll show, very close

7 to the same night, endhegot into communication vlithl,fr

8 Ford, ,md fram that tim e on, dey after day, at the sanie

9 time~ that he was supposed to be telli~ J,rr Davis some

10 one thing and another, he was really Eicting for Mr Ford,

11 under his' direction, and, on the 25th

12 I Jm FREDERICKS: These questions refer to a time befo re

13 that, if }!rr Rag ers

14 M'R ROGERS: Before the 14th of January?

15 UR FREDERICKS: yeS, they refer to the time before that.

16 MR ]URD: I don,t think counsel wants to misstate the, tes

17 timony. The testimony says t hat Franklin made a 'liTi t t en

18 statement on January 25th it was not until two nights

19 befo re th at he had told Ford anyt bing •

20

21

22

THE COURT: You can argue the testimony to the jury when
,

the time comes, b1itt not now. Let's have that question.

There seems to be a misunderstanding ts to the date.

23 l~R FREDERI CKS : I will fix the date, before the 14th

Ur Ford h ea a h abi t 0 f making so many: Ur Franklin S\vore

of January.

1.fRD ARROW: I would just like to correct that statement~-
\

24

25

261
I
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1 that he testified before the grand julY on the 20th.

2 JIB FORD: The 29th.

3 MR DARROW: The 20th, therecord shows it.

4 MR FO RD : The rec 0 rd is ,vrong th en.

5 MR ROGERS: lmyt hing he said after he began these n ego

6 tit1tions v'li.th ur FOrd--

7 l.fR FORD: If the recorli1 shows that Franklin t estifi ed b~

8 fore the grand jury on the 20th --

9 THE COURT: Let t s get th e qu estiOll now.

10 MR FORD: I think t hat is an error in th e r ecori· that has

'"11 got· to be corrected.

12 THE COURT: Read the questi on now.· (Last question read

13 by the reporter~;) lifow, the time to v.hich this question

14 refers is fixed at a time _prior to the 14th. day of .Tan

15 uary •
.

16 MR FREDERICKS: yes.

17 THE COURT: All right. Answer th e question.
.'

181m. DARROW: . Exception.

19 A I think he did.

20

21

22

23

24

25

26 I
. I

lefR FREDERICKS: Did you connnunicllte tha t to J,~r Franklin?

A I do not think I d1.d,I do not think I said anything II

to },tr Franklin at that tim e about entering a pI ea of guilty

for him, he had said he\~s innocent. I
Q, Why didn,t you tell ttt.at to F!anklin, if you recall whatl

the r~ason was? A I may have said it, although I don't

have any recollECtion now, whether I did or not.
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Have you any recollection as to whether Franklin ever

2 said anything in reply to that, if he did say it? A At

3 t hat time?

4 Q yes. ,A No, I do not have any recollection of

5 taking up anything definitely with Mr Franklin until

6 after that.

7 It was not because you didn't Viant ll.r Franklin to tell

8 where he had gotten the $4000, was it, Mr Davis, you

9 didn't report t.his to him? A I didn't care whe ther he

10 did ornot, it was a matter with him.

11 Q. Didn't you tell l{r Ford that if t hat contingency

12 pened and lJr Franklin plead guilty,. he v..ould only do

13 on condition that the entire investigation

14 matter was ended and stopped?

15 1fR APPEL: We obj rot to that on the ground it is not c ross-

16 examin~tion, it is· incompetent, i rrel want and innnater-

17 ial, c~lling for hearsay evidence, not in the presence of

18 thedefendant, not binding upon thedefendant.. .
19 THE COU[tI': objection is sustaine~---'-'

~;,!""'IiIIIi.'"4:;1_- Ie' ... """,,""'7 _ '

20 lfR FRFDERICKS : Now, there 'Was a conversation you t esti-

21 fiedto on direct examination which you had with Mr Frankli

22 the neoct day after his m-rest. DO you remember where that

23 was and who was present? A What Vias the conversation,

24 Captain? I have forgotten now.

25 Q Well, I just have mMe a note here you had a conver-
'-

26 sstion with Franklin, youwere testifying to having a
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

conversation vlith Franklin on the next day. DO you

remember having such? A Oh, I had a conversation, c er

tainly, Wlithhim, the nect day.

Q As your di"rect examination was confined only to conver-

sations you had when there ~~re third persons present,

this must have been probably one wh ere 11fr Darrow was p re

sent. Do you remember having a conversation when 1{r Dar

row was present the nett day after Franklin's arrest?

A (llo response.)

Q Well, I will jUl1tP over that. l.raybe it will come to

you. A I cannot recall. I think vrhat they inquired

of' me about on the direct examination, if ur Frenklin

said a certain thing about lIr Darrow, on the n ad day, is

what I think I was in terrpgated about. I have no d efinit e

recollection of vhat the conversation was.

Q Do you remember a conversation now, which you had

with ur Frenklin the nex:t day after his preliminary exam

ination?

1.m DARROW: Well, where do you refer? I obj act unless he

states where and calls his attention to it.

THE COUR[': Obj retion sustained.

1ffi FREDERICKS: I do not care enough about it to look it

up.

Q This:man t hat came to you and told you about Diekel

Iiian, was Billy Gannan, vresn' tit? A He didn't come

to me at all; he came to Mr Darrow.
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1 Q. Did yousee him at all? A He took me into the room

2 where he was; I didn't know his name. I can give some-

3 what of adescription of him, but I couldn't tell you his

4 name.

5 Q Well, tr,y your hand at adescription. A I think he

6 was a man built something like Mr Tinmons back there.

7 Q. Rather slender, flbout 150 pounds? A And stood rath

8 er erect, yes, lind my recollection is that he had a slight

9 mustache; I won,t be sure.

10

11

12

13

14

15

16

17

18

19

20

21

22
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24
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26
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MR. FREDERICKS. 1 think that ie all.

A 1 was not.

JUdge Cabaniss ~nd entered his plea that you and 1 were

then engaged in trying the case of People against--

A Connors?

Q You were not present in Chicago when Mr. Darrow had a

conversation with George Behm at any time ever, were you?

REDIRECT EXAMINATlDN.

about him.

37 •

Q And age about what? A 1 would say anywhere from 27 to

MR. APPEL. Q Mr. Davie, one question 1 wish to ask you.

Don 't you remember that when :4r. Frankl in came in before

.
Q One of those Connors cases? A ~es.

Q It was not the Connors case, but the other one?

A The Maple case.

Q The other one.

MR • FORD. Be nder •

Q The Bender case, and we were examining the jury at

that time? A y~s.

Q And had 1 ever appeared in court for Mr. Franklin in any

of tpose cases? A You never did and you never have, so

far as 1 know, at any time.

Q Did you ever hear of Billy Gannan? A If 1 have ever

. heard of him, 1 don't recall the name or anything 1 heard

15p
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1 Q Dontt you remember .that Mr. Franklin at that time stood

2 near :"u. --that Mr. Ford went into Judge Cabaniss ' s chambers

3 and then cane out and Mr. Franklin came and stood over by

4 the side of Mr. Ford~ and there was no one representing

5 him in enter ing his plea, that Mr. Ford took charge of the

6 whole matter there in court? A He took charge of the--

7 MR • FREDERICKS. We object to that as calling for the con-

8 elusion of the witness.

9 THE COURT. Objection sustained.

10 MR. APPEL. ·Exception.

11 Q Isn,t this the fact, that whatever was said on behalf

12 of Mr. Franklin was said by M.r. Ford?

13 MR • FORD· We object to that as calling for a conclusion of

14 the witness, as to whether anything that wasF£l,id was sad

15 on behalf of Mr. Fr ankl in.

THE COURT. Objection sustained.

MR • APPEL. We take an exception. We offer to show now, in

view of the cross-examination of the witness upon the

matters as to who represented Mr. Franklig at the time of

enter ing his plea, we of fer to show that Mr. Fr an klin cane

in 'there, into that court room, and that :'[;r. Ford appeared

there upon the scene, calling there, went into Judge

Cabaniss ' s chanbers, that he cane out, that the case on

trial then was interrupted for some moments in order to

take the plea of Mr. Fr anklin and tha t Mr. Franklin was then
\

represented by no one except Mr. Ford.
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1 THE COURT. You may male the showing.

2 MR. APPEL. 1 offer to show that.

3 THE COURT. Eut not by conclusions of the Witness, but

4 by statements- of what was sai d and done.

5 MR • FORD. We have no object ion to counsel showing it

6 by competent and relevant facts, by competent testimony.

7 MR • APPEL· We offer to show th at by the witness.

8 MR. FREDERICKS. We main tai n, your Honor, that it is en-

9 tirely immaterial.

10 MR • APPEL. The insinuations came here, you know, 1 was

11 representing this man.

12 THE COURT· The Court has held that you may make the

13 show ing.

14 MR • APPEL. 1 want to show he was the only person repre-

15 senting Franklin.

him--

MR. APPEL. Then 1 ask why--·

MR • FORD. 1 will tell you why. 1 had a copy of the court

records made and 1 noticed, much to my own surprise, ac

cording to. that ·record, Mr. Franklin was represented in

cour t by attorneys LeCompte Davis and H • H • Appel.

THE COURT. You can show he Was.

MR. APPEL. Well, then, we will put Judge Cabaniss upon the

stand.

MR. FREDERICKS· If Appel says he was not representing

J

JAR. APPEL. We are not responsible--
25

16

17

18

19

20

21

22

23

24

26
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MR • FORD·. That probably is tru~, but we have not offered

it as evidence.

We are not responsible for incompetencies-

If.you will permit us to make an explanation-

You knew it was not true.

1 didn't know anything about it until 1 saw

MR. APPEL.

MR. FORD·

MR. APPEL·

MR. FORD.

it in the record.

MR. APPEL. You knew ve~y weIll had nothing to do with

this case.

MR. WORD. Captain Fredericks has just said that if

you say you wer enot his attorney let it go at that.

MR. APPEL· 1 do say it, your Honor, 1 never was his attor

ney, and, furthermore, 1 will say right here, your Honor,

that man talked to me from day to day as his friend and

1 have kept his confidence as sacred as if 1 had been his

attorney and 1 never uttered a word of what he has said

to me, either as attorney for Mr. parrow or any other living

man--he came to me--

THE COURT. Under the stipulation of the District Attorney,

Mr. Appel's 8 tatement is accepted as if it were made under

sworn testimony.

ll:R. APPEL· _If they desire to call Ire as to what he said,

1 will do so.

MR. DARROW. If your Honor will excuse me just a morneht, 1

want to call counsel's attention to the statement 1 rrade,

which ia to be found on page 1371, Volume 18.
25.

26
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1 :MR • FRE DER1CKS. A que s t i 0 Ii of f ac t ?

2 MR. DARROW. yes, as to Franklin, as to the time he appeare

3 before the grand jury.

4 MR • FORD. Mr. 'narrow, after consultation--l was under the

5 impression he went there on January 29th, the date the

6 indictment was returned; 1 may be mistaken and if 1 find

7 during the night it was the 20th instead of the 29th 1

8 will announce it in court.

9 lR. DARROW· 1 want to read it right now.

10 THE COURT. Let us see about this witness, he is very

11 anxious to get away.

12 MR. DARROW. It came up here in connection with the witness

13 THE COURT. All r ight ~

14 MR. FORD. lf the record shows at the present time in

15 regard to what Mr. narrow says, it was on the 20th, and that

16 is a fact, 1 do not see any necessity of reading it.

17 MR • DARROW. 1 wan t to show it •

18 MR • ROGERS. Counsel said the 29th and we want to show

19 the record saysthe 20th.

20

21

22

23

24

25

26



5727

1 MR FR,cEDERICKS: We don't care whether it is th e 29th or

2 the 20th.

3

4

1rR DARROW: We care.

TIm COURT: I will hear fll70m you, :Mr Darrow.

5 lrR DARROW: On pag e 13'71 Mr Franklin seys: til have a mem

6 orandum her8 which shows I appeared before the grand jury

7

8

9

10

on January 20th, 1912". ]lr Appel then says, "I 0 f'fer

this in evidence, your Honor; I \nl1 read it, with your

Honor's permission (reading) 'J"anuary 20, 1912. Home in the

morning. In the afternoon went before ther,;rand jury,

11 let er to track meet. ' tt

12

13

14

15

16

17

18

19

20

lmR FORD: I think probably that is correct, and I was

mistaken, your Honor, when I made th e statement a few
up

minut es ago as to th e d at e. However, I will look i tl end
(-

affirm it in the morning if necessar,y.

THE COURT: All right •

llR APPEL: 'H,r Davis, oncross- ~mnination, the statement

was brought out fran you that after 1,{r Franklin had infoIm

ed you about the third party having given him themone.r

and he was not in the city you informed Mr Fredericks of

21 that fact. Didn't 1!r Fredericks at that time say to you

inform Mr Fredericks that Mr Franklin had said so.

That a third party, he better look for a third party?

I told him, in my opinion, he better look for a third

A What?

A I didn,t

That you said to him a third party --

that Ifr Browne would go to San Francisco?

Q

Q

A26
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I do not v~nt to ask him what Via s seid.

I think it has been covered fully by di rect tes-

l~R APFEL:

UR FORD:

it ,",'QuId be all right with organized labor", end he seid,

ltDaVBs, this is going to be hard enough for Dafrow any

how, he has got burden enough to bear, without having you

obj ec tins to it ~ ~nd he says , "that is one reason why' I

am gl ad I can talk with you tonight by you rself; I think

you ought to came over end consent to this matterlt, end I

said, "under the view of the boys as to what you say,

he being leading counsel, I am perfectly willing."

Q, That ,vas on SUnday before th ea-rest of Franklin?

A yes sir.

Q. Now, on the following :Monday, 3S you have already t~s

tified, thenect day, lIonday, after seeing Mr Fredericks,

and r epo rting back to l.{r Darrow and the 0 th er part i es and

having then some sort of ,8 basis for understanding what

tenn of years J. J. McN~ara would get, was there or was

there not a mutual assent and consent on the part of the

attorneys that such a plea as that should be entered, and

such a term of years for J. J., and J. E. should be ac-

e epted?

llRFREDEBICKS: Yve obj rot to that on the ground it calls

for a conclusion of th e wi tness.

timony and cross.

lffR APPFL: This is in answer to a qu estion by th e Dis

trict Attorney, up to that time nothing wes done and not

1
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1 ing was egree.d upon, end all that; he asked him a lot

2 of those questions, some ofwhic h v.e obj acted to, and some

3 we didn't. obj ect to, and this is in order to bring the

4 matter cl,ear before the jury.

5 lfR FORD: The wi tness has stated the facts and counsel·

6 cannot ask the wi tness' opinion.

7 1m APPEL: I wi11 ask him in t hi s way: when you c arne bac k

8 from lIr Fredericks' off'ice, md stated to ur Darrow or to

9 Steffens and to the oth er attorneys if th ere were any

10 others there, that l>Tr Fredericks had suggested that the

11 term of years that he woul drecommend for j. j. McNamara

12 &IS to punishment would be, say, 10 years, and with a life

13 sentence for j .B., I will ask you whether or not at that

14 time anydme connected wi~h the defEnse, inclUding espec-

15 ially lJr Darrow, rej ected or dissented or said Sly thing

16 contrary to their acceptance of that proposition or not~

17 ?'"R FORD: We a Qi ec t to t hat on th e ground that th e porti on

18 which refers to th e words "rej ected or dissented II calls

19 for a conclusion of the witness; on the further ground

20 that the matter has been fully covered on direct examina-

21 tion and cross-examination as to the actual facts there.

22 lJIR .APPEL: I am asking wh ether such a thing occurred, and

23 he can say yes or no, and th En I can ask him what was said.

24 MR FOBD: The objection is it is fully covered insofar as

25 it is c omt:e tent •

. 26 THECOURr: The objrotion is orerruled, and the witness



5731

1 answer yes or no. A No.

2 1m APFEL: Now, what did they say then, ;f1pon your giving

3 them that information that you got flom l,fr Fredericks?

4 1m FORD: We obj rot to that on the ground it is fully

5 answered on di ree t and c ro ss- , and it is not redi rec t

6 examin ation.

7 THE COURT: The obj ection is overruled.

8 A Well, liS I said, lEr Appel, they instructed me to go

9 ahead and bring negotiations to a settlement to get J.J".

10 t5!f if possible, and if not, to get any 1 ess term than

11 ten ye ars, e.nd if I could not get any 1 ass than th at to

12 take the ten years and Ii fe for J" .B.
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Q ;hen as 1 understand, the instructions given to you by

2 Mr. ~rrow and the other gentlemen were to the effect you
,

3 should make such arrangements, if possible, to get J J with

4 au t any punishment or if not to get a less term than 10

5 years, and if not pass ible to enter a plea or to arrange

6 for the entering of a plea of gUilty on the part of both

7 McNamaras and accept the 10 years punishment for one and

8 the large imprisonment for the other, is that right?

9 A ~es, sir •

10 Q
....
Did you assent to tha t?
T'

A I did, or 1 would not have

11 gone and negotiated it.
~

12 Q' ~here is one fact 1 did not touch upon on direct examina

13 tion. Do you remember having any settlement with Mr.

14

15

Franklin sometime late in December, after the plea of
, ~F;'~

guilty--or early in December after the plea of guilty by

16 the McNamaras, having a settleulent concerning his clairrs

17

18

for work and labor and so on? A 1 do.

Q Did you then have a settlerrent With him on behalf of the

19 defense? A 1 paid what he said was due and owing to him.

20 Q Did he at that time or at any other time prior to that

time furnish a statement of his expenses or what was actual j

or minute details of the business, but he said there was

A No, not in writing, but,"!.due him, that is by figures?

he stated tha t they owed him about 60 much, 60 much fLoney

he had pan out to these people that had made the reports

for him and so forth, and he didn't go into any extended

21

22

23

24

25

26
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J

(
t.

went
--,,~"i

~
i
\

1 didn't do it until 1A

t did.

RECROSS-EXAMINATION.

Mr. Darrow reimbursed you for what yeu

FREDE.'RICKS. Q Paid him according to his own figures?

Who paid that? A

Am • FREDER leKS. Q

There wasn't any dispute?

and asked Mr. Darrow if they were correct.

so much due and 1 asked Mr. narrow and he said that he

thought that he had about that amount.

Q

Q was that paid for any other purpose or for and onac-

.
Q ;ou thought that Ironey was honestly due him when you

paid him? A Yes, 1 got the mor..ey from Mr. Darrow, 1 think,

to pay him.

Q How much was the final settlement? A 1 think the -""",'

.finalsettlement was ~1500, 1 don't know. 1 paid him on

two or three different occasions.

Q Never was any further dispute whether any more was owing

him? A Never was any further dispute.

was.

count of any other matter except to settle what Mr. Frank1in

then claimed to be jus tly due him for labor and services ~"~.,""

perfor n,ed, pr ior to the 28th day of November; 1911?

A Jor no other purpose. 1 paid himand took his receipt.

MR • APPEL. That is all.

25

26 Q~. Darrow thought so, and did he state so? A

24 paid it to him, did you? A 1 t~ought so, both said it

14

15

16

4,

5

1

19J
20}

~
f2

1'23

8

;·9

{ l~
I
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him that lIr. Frankl in Baid there waB th at much due t~'(
and he wanted, if he could get it or part at a time. t. .

Mr. Darrow said it was, that he thought that was about

right.

Q Mr. narrow thought it was about right? A 1 don t t know

whether he thought it was just or not. 1 never asked him.
,_~ .J

1 never cared.

Q You didn't think that he was working for the National

Erectorls Association?

liR • APPEL. We object to that. This Witness has said

nothing in regard to what Mr. Franklin--
;

THE COURT. Objection sustained.

MR • FREDERICKS That i.s all.

called as a witness on behalf of the defense, haVing

been first duly sworn, testified as follows:

Q Where do you reside? A 1,osAngeles.

Q . And the street and number?' A 356 South Bunker Hill.

Q What is yoU' business or occupation 1 A Newspaper repor-

B 0 Vi RON,

14

15

16

17

18

19

20

21

22

23

F LET C HER

DIRECT EXAMINATION.

MR • ROGERS. Q Your name, please?

t er.

A Fletcher Bowron.

24 Q And With what paper are you now connected? A Los Angeles

25 Examiner.

26 Q BOW long have you been in the ~ewspaper business?
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A Why, 1 don.t recollect just now, some several years,

a'bout three, 1 think.

Q Do you know 'ner t H. Fr anklin? A 1 do.

Q Do you know Harr ington ? A 1 do.

Q John R • Barr ington? A I do.

Q Did you ever have a conversation With John R. Harrington

relative to Mr. parrow? A 1 have.

Q Did Mr. Harrington tell you--did he say when he was wait

ing as a witness or to be called before a grand jury that

he knew absolutely nothing against Mr. r:arrow and couldn't

tell anything against him of any kind, that he knew of

no corruption or bribery of any sort, or words to that

effect or in substance? A SUbstantially that, yes.

Q NOW, that was while he was waiting to be called as a

witness before the county grand jury in February?

A I bel ieve it was February; 1 am not sure as to the,.
date.

MR • ROGERS. That is all.

MR'. FREDERICKS. That is all.

25

26
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1 MRS AID~E HARTmrSTEIN, a witness called on

2 behalf of the defense, being first duly sworn, testified

3 as follows:

4 DIR.IroT };"X.AMI~TATION

5 1m DARROW: What is your name? A :Mrs.Anna H8rtenstein~

6

7

8

9

Q. 'Where do you live? A 1115 East Forty-Thi rd street.
-

Q What is your busin €Ss? A Stenographer.

Q Were you anployed by th e defense in th e 1,{cNmnara case?

A I was.

10 Q Do you remember who anployed you? A 1fr Harriman

11 originally engaged me.

12 Q. And about when -- it doesn't make any difference, the

13 exact time? A Th e early part or the case; I donttrem-

14 ember exactly when.

15 Q Now, during a considerable portion of the time mere

16 was your office there in the blilding? A 923 Higgins Build

17 ing.

18 Q That was th e ro om tetween my 0 fric a and l[r Rsrring-

19 ton, was it not? A yeS sir.

20 Q. And on th e opposite side of the hall from Mr Harr~?

21 A yes.

22 Q You did work for all the people there, more or less?

Q Did you lmow Bert Franklin? A I saw him come in md

26 Q. 1lnd of course you ]mcew Mr Harrington well? A Yes

I
I

out there, yes sir.

A All who came around and asked for it.23

24

251
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Q How would you happen to sea them tog ether? A If I

had occaslbon to go in t here or go out of my room, or

when I would see them come in.

Q And up to vhat time did t hat continue? How late, YtP

to vhat time was it, the end of the case, or What time?

A Why, the day lcr.r Franklin was arrested.

Q Did you have any conversation with Mr Harrington

on th e day of Franklin, s arrest, do you remember? A yes

sir

Q On the d'ternoon that Frmklin was arrested, did lifr

Harrington say to you that he had no knowledge or intima

tion of any kind of any bribery 0 r corruption in th e lfc

Uamara case, or any suspicion of it? A Yes sir.

Q. . "here were you at th at time? A In lfr Harrington's

sir.

Q Did :>rou have any oth er conversations with him about

this matter later? A Sometime later, yea sir, ebout a

week or so.

Q HOW, later than that, in the month of December, did

you have some conversations with him?

room.

Q Do you mow vihether 1fr Franklinwent into },,{r Harring

ton's room at differnnt times, or wh ether they were tog eth

el'1? A yes.

Q Often 0 r not? A 0lmost €Very dqy, wh En lIr Franklin'

came in.
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1 MRFORD: We oqject to that as inoom!=Gtent, irrelevant

2 and innnaterial, and no foundation laid.

3 :M:R DARROW: 2840.

4 THE COURr: Obj ection (JJ errul eel.

5 llRDARROW: 2840, ibout the middle of th e p~ e. Did }lr

6 Harringt en say to you later than that in December. at

7 different times, that he did not believe 1fr Darrow ever

8 had anything to do with trying to bribe any juro.r?

9 A yes sir.

10 MR DARROW: That is all.

11

12 eROSS-EX:AMI1TATI ON

13 :MR FORD: The first time you talked with llfr Harrington,
-

14 what ""as the words that he used? A I don't remember the

15 ecact "'lords.

16 Q. WIe t were the words t hat he used? A I don't remember

17 the exact ,vords.

18 Q. I see the exact words -- Didn't Mr Harrington say to

19 you, III hadno lmovrledge that there was any corruption

20 going on with th e jury 'during the pendency up to the time

21 of Franklin'S arrest?" A Those are the snbstance of it,

22 but I don, t remember the exact wor~s.

23 Q. Well, those may be the exact words -- well, that is

24 all.

25 MR DARROW: Did he say up to the time of the arrest,

26 he say he had no knowledge then or suspicion? A He
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Iiidn't mention arrest. He simply said he had no mowl

edge.

~ lnd he m d several conversations in th e month of Decem-

Obj ected to a'3 not redirect. I only e.kked

ber.

If.R FORD:

her one question.

TEE eOURI': Obj ection overruled.

MR DARROW: Several of these conversations in December,

did he? A yes sir.

JJrRIARHOW: That is all.

11[R FORD: At that time both 1fr Franklin and l;{r Harrington

were employed by nr Darrovi in thedefense? At the time

you had these conversations -- at the time you saVI 1fr

Frenklin and Mr Harring ton togeth er, you knew that th ey

v.ere both employed by the defense, coming in rod out?

A yes sir.

Q By the way, when did you get mquain ted with 1fr Frank-

lin, in order to mow him, to mow \~O he was? Have you

seen him since his arrest? A yes sir.

Q Where did yousee him? A On the street.

Q On the street. At the time you appeared before the

grand jury, did you mow v,ho Ur Franklin was? A I had

been away from the office a little while, end I couldn't

think rig ht SYlay mo h ewas • I rememb ered afterwarda who

hewas.

Q You told the grand jury you couldn't exactly place

25
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DIRECT ElC,AMINATION

Q The number? A 1326 West Forty-First street.

Q What is your business or occupation? A I am the

president of the Lower Califolnia Onyx Company.

Q And you were called as a juror in t he McNamara case?

A yes si r.

FREDERICK If. WEBB, a witness called on be

half of thedefense, being first duly sworn, testified as

follows:

Q. Did you go into the box? A yes sir.

Q Did you have the distiu.'jllished felicity to be lock

ed up a whil e wi th the jury?

J!R FORD: Objected to as calling for a· conclusion of the

witness as to what distinguished felicity is.

1',~R ROGERS: .All right, if counsel's sense of humor has to

be amputated, I will take it right off. Were you incar

c erated or sequef?tered with the jury whil e you were iIi

th e box as a t a Ie sman ? Ayes s i.r.

Q How long? P. From Friday, about 10: o'clock, until

Monday, about l6l o'clock.

him?' You had heard his name -- you couldn't place him.

didn't know him, didn,t you? A yes sir.

MR FORD: That is all.
I

1m ROGERS: },{r Webb', where do you live, sir? A West Forty

First· street.
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1 Q While you were in there was t here an old man named

2 Bain in the room, one -of your compatriotl;J? A yes sir.

3 Q Companions? A yeS sir.

4 Q Did you h €flr him talk any? A I did.

5 Q Where was that that you heard him talk -- do you

6 remember -- I an directing yourat-tention, of course, to

7 a particular incident; a conversation which you were kind

8 enou.gh to relate to me. I attract your attention to that

9 matter. Wh ere VJas that? A \1.,1811, the conversation tm t

10 I ov erheard took place when ur Bain was in th e passeeeway

11 to the right end scmth of the no rth room in \vhic~ we sl ept.
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am concerned, the sons-of-bitches will get all that is

talking of the McNamara men and he says, "In so far as 1

Q you don1t know who he Was talking to? A t do not, the

man he was talking to was inthe passage to my right.

Q NOW, inthat conversation, I am unable to give you the

precise language, not having the book here--it didn't con~

1 don't know the gentleman'sA

He was not talking to me, no,A

CROSS. EXAMINATION.

You can ask him what it was as -far as we

Q How do you know what he was talking

pecause 1 heard him talking about the McNamaraA

I didn '. t see the par ty to whom he was talking.

DJd he tal k to you?

With whom did he talk?

ar e concerned.

name.

Q

Q

and about them.

MR • FREDER leKS.

about "1 .

sir.

MR • FREDERICKS.

1

2

3

4

5

6

7 - up--

8

9

lOt" /MR • ROGERS. - Q What did Bain say on tba t occas ion?

A Well, 1 heard him use tbis expression--I heard him11

12

13
1¥ r-coming to them from me."

15 MR • ROGE.RS. That is all.
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you remen:ber th at? A No, sir. 1 was not in the Un i ted

Q DO you remember the jury was very much annoyed by Borne

newspaper photographers ~ng that time and one of them had

a' picture of Mr. Bain coming after Mr. Bain with a broon"
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A yes, sir.

Well, he used--I always

sir.

Q What did you hear nefore that, that is what 1 want to

know'? A AlII heard was the name was mentioned, 1 wasn'

paying any particular attention to his conversation unti

Q You don,t know who he was talkirgabout, do you? A Why,

1 heard enough before that to know he was talking of the

McNamaras.

Q 1s that everything you overheard? A Why, that is the

substance of what 1 heard and practically all 1 heard, yes,

5743
States when that took pI ace. 1 was on the jury for two

or three days and 1 had been away for several weeks and went

away immediately afterwards.

Q Don't you think he might have been talking about some

body that was annoying b im? A Not unless the gentleman's

name was McNamara.

Q Did he use the word NcNamara?

Q Or did he say McNam' ara? A

used the expression--

Q 'Fmt What did he use? A McNamara.

Q Did he say McNamara? A McNamar~, yes, sir.

Q What did he say again, what did you hear? A Why, 1

have just related it Captain Freder icks •

Q Try it again. A Of course, it is impossible for me to

give--this is the substance: "In so far as 1 am concerned

the sons-of-bitches will get all that is coming to them

from me."
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~

don t think it was the end of the sentence. Just What,

1 heard the name McNamara or McNam'ara" whichever way it is

called" 1 don't know yet which way it is called.

stage of the sentence it was in--l was bUSy engaged at some

thing else when--

Q what were you engaged in? A Well, my grip had just

been brought down from home and 1 was going over the conten e

mY mind directed to their conversation especially. 1 was

not listening to what they said, and my atten~icn was calle

to what was said when 1 heard the word McNamara" and, of

course" 1 lis tened then.

Q Well, was tla t word McNamara the end of the sentence o'f

the beginning of the sentence it had it in? A Well, 1

Well, previous toAQ -hat did you hear about that?

that expression 1 heard very Ii ttle other than 1 had

my attention called by the name McNamara.

Q 1 want that sentence" if you remember it, or the sub

stance of it, in which McNamara was used. A Well, 1 have

related what 1 heard" Captain.

Q Yes" but What you have related as haVing heard didn't

have the word McNamara in it at all" but you say that

previously you overheard something, you overheard the word

McNamara?· A 1 don't know tha t 1 could relate the complete

sentence that 1 heard before that because 1 didn't have
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Q Well, more particulary. A Building hovses and residence

and buildings of all sorts.

Q For someone else? A Not much, no. Mostly for myself.
25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

26



5746

a better witness than juror.

1 w~s building mostly for selling.

Q And how long were you in that business here in the

city? A Oh, about 5 or 6 years.

Q ~ow, this onyx bus iness, dddyou say you had sh ipped

some ony~ up into this country?, A i did not.
'T

Q, ~ave you? A No, sir, only in'smallquantities of it.

Q Sort of a prospect still, is it? A By no means.

Q ~avenlt shipped any of it up? A No.

Q Eaven't marketed any of it? A Yes, sir.

Q where? A New York City, Chicago, Baltimore, Cincinnati

St. Louis, Boston, San Francisco.

Q 1 meant by this country, 1 mean in the United States.

You have shipped some into the United States? A No,. sir •

We have marketed some but we have not de]ivered yet.

Q You have so Id it but not del ivered it? A Yes, sir.

Q Do you know Mr. Franklin? A I never saw him in my

life.

Q How many days were you onthat jury~ A From Fridayunti

Monday.

Q pow you got off? A Yes, sir •

Q How? A Why, I was asked some question wi t h reference

to where 1 was or the question came up where 1 was about

at a time the explosion took place out near General Otis's

house and 1 said 'that 1 was near.

Q You heard that explos iorn? A And you s ai d 1 would make25
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1 Q You .heard that explosioni' A Yee, sir.

2 Q And therefore was disqualified. Did you give your

3 residence here? A ~es, sir.

4 Q Who are you. associated with in business? A H. R.

5 Dodd?

6 A Aqbodyelee? A C. W. Gridley_

7 Q ~ow, this sentence that you say contained the word

A Why, the first·

in bus iness, Mr. Dodd.

Q From the other side of what? A By the other party ~

Q ThiS other partywas not within your view? A No, sir.

Q Nor within your hear ing? A He was out in the little

sentence, 1 am sure.

Q FOw long was it between that remark and the ne l!:t remark

which you have detailed here? A Well, something was

said onthe other side that 1 didn't hear very clearly, and

then followed this remark.

room to the right in the passageway.

Q Who did you first tell this to?

McNamara before the one that you heard here you have not-

can you put that in any more tangible form than you have?

A Iv~uldn't like to say 1 could because 1 wasn't--was not

1 is tening to other people's conversation especially and

1 didn't--l don't know what can~ as to the beginning of the

Q When did you first te1l it to him?'A Why, 1 expect

person that 1 reIrJ8rr,ber tell ing it to was my associate

with in 3 or 4 days after 1 ca ne out of the jury.
26
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Q was the word "jury" used in that conversation at all

between llr. Bain and this other man? A 1 couldnlt. say

to that.
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1 Q, You didn't hear Bain say if he was on th e jury he would

2 do anything, did you? A· No, I h8V'e just related abotlt

3 What I heard.

4 MR FREDERICKS:. That is all.

5 UR ROGERS: That is all. I have no short Witness, sir.

6 Wait a moment, before your Honor makes the order of adjourn

7 ment.

8 THE COURI.': All right.

9UR BOGERS: If your Honor pI eases, l,rr John Drain, a wi tness

10 whom we expected to call since the trial connnenced has met

11 \vi th an ac.cident, it was while he\vas down at some health

12 resort, and found himself unable to respond to the subpoe-

13 nn sent to require his presence. He has made a written

14 statement, which has been sho\m to the District Attorney,

15 and he has consented that his written and signed statement

16 may be read to the same effect and purpose as if it were a

17 d eposi tion.

18 TEE COUHT: Pursuant to that stipUlation, it \nll be

19 received.

20 UR ROGERS: (Reading:) "John Drain makes the fo llowing

21 statement: I was standing with F. fI. Nickell and Bert

22 Franr..lin talking abont general matters, vbich I do not

23 now recall, when Frank Dominguez came down the street and.

25 g roup end sheok hands all around, joining in th e c onver-

Thereupon Franklin invited us

Frank then joined the

sation in a general way.

I spoke to him, as did the others.24

26
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and stood around at the farther or inside end of the bar.

from Ur Darrow. He never kn6JlT anything connected with

this matter. He is too godd a man to do anything of that

We were all close together -- almost touching elbows.

Franklin was in the middle between Dominguez and myself.

The conversation, after a moment or two, drifted around to

the sUbject of jury-bribery, with which Franklin had been

charged, and l!r Dominguez, in the cour~~se of the conversa.

tion, said, 'I can't beliwe that an attorney of:Mr Dar

row's eminenc e and s tanding in the profession would be

tation as a man of honor t would be gUilty of such a

thing.' I 'then said, 'I don,t believe it, either. I

think he is too smart for that.' . Whereupon Franklin

replied, immediately, "I n8lTer received a dishonest dollar
,

all to ent er th e saloon and have a drink, saying, 'you are

no t ashamed to take a drink wi t h me, a re you?' Wh ereupon

we all said that we were not; and I said, 'You know I

don't drink anything but buttermilk', to which Franklin

replied t hat that was a 'goo d drink, or 'that's all right;

take what you want'. Thereupon we entered the saloon

kind. Ee is the ~ost kind-hearted, ~enerous and the best

man that I hare €Ner knO\m. in my ~ife, and Vlould not

stand for atW corruption or dirty 'l,rrork,' and more to

effect. This conversation occurred in a loud tone of

guilty of anything of that kind; it is absolutely incon

ceiveable to me that a man of Darrow's character and repu-
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J". H. Drain. It

goiee on Franklints part, and eouldreadily be heard by

MR ROGERS: It will be stipulated l\{r Drain was a contract

or and fomerly street superintenlent of the city and one

Thereupon a man whom I do no t knoW'anyone close around.

MR "ROGERS: We are almost finished vdth our testimony,

excepting one very important \7itness, who vdll take some

thing and another of that kind?

HR FREDERICKS: yes.

to us. Vhen this man spoke to Franklin, he took Franklin

by the sleeve and pulled at th e sleeve to get Franklin

to remain wi th him at the at her end of th e bar, but
more

Franklin pulled tNray and !returned to us. UothingA,.was said

about the Darrow matter, or the Franklin matter at that

time, and we shortly left the saloon, leaving Franklin in

the saloon whEn we left.

-
time, of course, and we may have some small odds and ends

of testimony as ~ne always does have, witnesses who cannot

come on the moment, or something ()f that kind, but we are

SUbstantially about ~hat I regard as the most interesting

and vital and important matter of all, which vdll take,

over ·I)'/i th the man, but did not d rink with him. The two

conversed a short time, and thereupon Franklin returned

by name, came over to Franklin and took him by th e coat and

said, tNo, yoU: boys cane over and have a drink wl:th me t •

~fr Dominguez and myself declined. Franklin, however, went.

25

26

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24



5752

1 with proper care and ecpedition. possibly a part of a day

2 for the examination. l'fow, it woul d break it all to com

3 menee it tomorroVl morning. We are Verydesi/6us that this

4 jury shall view the premises and shall make a thorough over

5 sight of th e premises
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and 1 think that your Honor has agreed, according to

stipulation of counsel, that that should ·be accomplished.

We suggest that if it can be done ttat the jury view the

premises tomorrow morning, and that they view them inthe

presence of your Honor, as the law requires.

THE COUR T • Why not go now?

MR. ROGERS. 1 beg your pardon, sir?

TPE COURT. Why not go now?

MR. ROGERS. It is agreeable to us, as far as we are con

cerned, but 1 would suggest there ought to be some provi

sion ahead of time, if possible, we can get the aid of the

police, to keep people away.

MR • FREDERICKS. Go down ther e now.

MR. ROGERS. You know how a saloon is down at the corner

of Third and Los Angeles, 1 don'twant any crowd gatherEirlg

around, it would be disagreeable to the jur~ and disggreeab e

to all of us, and 1 think the proprietor of the saloon is

entitled to notice that we are coming down •

MR. FORD· Tomor row is a busy day.

MR. FREDERICKS. We ought to strike out now and go dO\Jl

there.

MR. ROGERS. There mus t be someone agreed upon to point

out things, 1 do not want to commence Mr. Farrow's testimony

on saturday morning--

THE COURT. That is anotter matter'.

MR. ROGERS. lam not saying he will be our last witness,
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1 sUbstantially so. There may be one or two other witnesses

2

3

4

5

6

7

8

9

10

such as we have been calling this afternoon, but they can.

be interlarded at one time or another and 1 am very anxious
v

to simplilYthe defense, and although we had under the con-

s ideration the calling of many persons, but 1 think they'

would simply be cumulative and according to my jUdgment,

which they seem disposed to follow, to simplify the matter

as much as we can--

THE COUR T· Why not go down to Third and Los Angeles right

now'?

11 MR. ROGERS. This is the time of day when saloons are very

12 well filled up, sir--you are going to run into a big

13 crowd. 1 am suggesting tnt because neither M4 Fredericks

14 nor your Honor ars familiar with such matters.

15 MR. FREDERICKS. You see, Mr. flogers is defeating the very

16 obj ect we want to acconlpl ish and that is to let this jury

go down Without haVing a crowd around. NoW, it has been

announced that they will go down tomorrow and 1 think they

should not go tomorr ow, I think we should adher e to the

original idea which evidently slipped Mr. Rogers I mind

that we could go and slide down there When everybody didn't

know anything about it.

MR • ROGERS. That is agreeable to me. 1 will speak to the

Captain of Pol ice" and have the matter kind of taken

MR. FREDER lCKS. Let the Judge do "it.

MR • APPEL. 1 think we ought toagree to an order of the
25
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nesses.

MR. FREDERICKS. Can you do that?

MR. APPET,. Yes, the court can appoint any person that is

farriliar with the premises to point out and sa~ this is so

and so.

THE COURT. 1 have in mind a person that seems to be a

witness that neither party quarreled with.

MR, FREDERICKS. Why is it necessary, 1 do not think

anybody ought to say--

THE COURT. He is on the ground and knows everything about

it.

MR, FREDERICKS. Let the jury go down, there is nothing

there but a bar and a lunch counter and a door and an ice

chest and a door that is nailed back.
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1 ltffi. ROGERS. We want them to see the street.

2 MR. AirEL' We want them to see Los Angeles street, your

3 Honor, we want them to see the distance between Los

4 Angeles and Wall street; we want them to see the corners

5 of Los Angeles and Third, we want them to see the window·

6 where Vu' Br owne is said to have looked over there, and

7 see certain things, and there are many.windows there and

8 they would not be able to know.

9 THE COURT. We will go dOVin sometime, but we will. not

10 advertise it, for the reason that a great many people would

11 be in the way and prevent the very object of the visit

12 and interfere With the clear vision of the very thing that

13 the jury wants to see, and the cour t w i11 select SOUle

14 suitable and proper person, and before making that selec-

15 tion will confer with counsel on both sides in chambers

16 in regar d to such person, and it wi 11 not be th is after-

17 noon and it wi 11 not be tomorrow morning.

18 MR. APPEL. Very well, it may be done at any tize that

19 the court may deem best.

20 MR· FREDERICKS. To shorten matters, if the defense Will

21 just write out What they want the j~tlS attention

22 called to and hand that to the court--

23 THE COURT. Yes, that is a very good plan.

24 MR. APPEL. Yes, sir.

25. MR. FREDERICKS. That will cover it. 1 don't know of

26 anything \Ve want to call the attention to part icularly •
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THE COURT· That is a very good plan and at some con-

venient time we will adjourn court and go down there, but

it will not be tonight and it will not be tomorrow.

Now, about the aession tomorrow~ 1 think we have

lost a good deal of time, but 1 agree with you that it

has come to a· very important point of the trial and you

knoVI, you are going to present the testimony, better

than 1, if time will be saved by going over until MOnday_

(Discussion as to adjournment.)

THE COURT. (After admonishing jury.) The court will

now adjourn until 10 o'clock Mor~ay morning.

(Here the court took an adjournmnt until Monday,

July 29, 1912, 10 otclock A.M. )
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