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MONDAY, JULY 223, 1913: 10 AM,

Lefendant in court with counsel. Jury called; one
absent.

THE COURT. Gentlemen, 1 have a telephone message from Dr.
Faylen of El Monte, saying that Juror Leavitt is sick and
probably has appendi¢itis. He doesn't give much en-
couragement of i:is being back this afternoon or tomorrow,
but the court deems it proper, under the circumstances, out
of an abundance of caution, to send a doctor of the court's
own choosing, to send in a report. 1 do not happen to know
the doctor. He telephoned in and telephone messages are
always more or less unsatisfactory. 1 fe=l, out of an
abundance of precaution, a doctor should be selected by the
courtand. sent out to make a definite report. After con-’
sulting in chambers with the-attorneys, they do not object
to the gentlemran 1 have in mind« 1 am going to appoint

Dr. Beckett, of this city, whom 1 have not communicated with,
but assuming that he will be available, 1 shall ask Dr.
Reckett to make a trip to El Monfe, as soon as possible
and ﬁake a thorough éxamination of the juror and report
here at 10 o'clock tomorrow morning.

MR . ROGERS. Might 1 suggest to your Honor an alternate
might do if Dr . -Beckett cannot go?

THE COURT. 1n case-Dr. Beckett is not available I will
makeLanother selection, and w-uld probably select Dr.

Leymone #:1ls--
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MR . ROGERS. That is agreezble to us.

MR . FREDERICKS+ That is agreeable to us.

THE COURT. 1 trust one or the other of these gentlemen

will be available, if not 1 will make another selection,

but will communicate with the attorneys on either side so

if there might be the relation of attorney and client he

might not be able tc act. 1 think there is nothing to do

here but adjourn until tomorrcw morning at 10 o'clock.
Gentlemen of the jury, you have heard the reason

stated and understand the reasons. As much as the court

hearing of thié case until tomorrow morning at 10 o'clock.
(Jury admonished. Recess until July 23, 1912, 10

o'clock A.M.)

sconned by LAl
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July 23, 1912, 10 o'clock AJM.

Defen dant in court with counsel, Jury called; one sbsent. |

THE COUR': -Gentlemen, in regard to juror Leavitt, Dr Beckett

put: himself to a good deal of tnconvenience yesterdasy and
complied with the request -- it was not &m order of the
court, but & request, and went out to El Monte, and as he
had some operations to perform at this hour, he asked to
meke his report a written one, which is as follows, &ad-
dressed to me, dated yesferday: "At your request I have
just visited Mr A, L., Leavitt st his home in El Monte,
with his family physician, Dr Saylin." I c&ll your at-
tention to the fact I misstated the name of the doctor
yvesterday. I stated it as I go“c it over the tel‘ephone.
It is Dr Saylin, whom I happen to know very well.
{Reading:) "I find that he has suffered with three attacks.
of acute abdominal pain in the region of the appendix
and right kidney, during the past".chree days. These
attacks have been of short duration and he has been prac-
tically well during the intervals. When I saw him today
at about 12 o'clock, he had recovered from a very severe
attack of pain this moming and wés restiﬁg very comfor-
tably in bed, with no abdominal tenderness and with & nor-
mal temperature and ptlse,
Inasmuch as he had so improved from his mo ming condi-

tion, Dr Seylin end I thought thaf & surgicel operation

today to relieve his condition is not sdvisgble. However|
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we felt it best for him to remain quietly for & day or two
untkl we are assured he is not liable to have & return of
his trouble, It is our opinion that he might be sble to
return to court within two or three days, and may, as during
the past two weeks, remain free from any further disturb-
ence. However, his condifion is such thet & return of his
attacks might take place. On the other heand, he might go
for & number of weeks without. eny trouble whatever., "

I will leave this with the clerk so it mgy be referred
to. In addition to that, I had a telephone message from
Dr Isaac Saylin this morning in vhich the Doctor tells me
that the patient is still in bed, but doing well; &and that
he deems it quite probable that he could be here tomorrow
morning &t 10 o'clock, if we adjourn until that time. ’

I might add that subsequent to the tébephone message from
Dr Saylin I had a telephone message fram the wife ¢ the
patient, who insists quite vigoroﬁsly that he will not be
able to return, but as Dr Saylin and Dr Beckett both

seem to be of the opinion that he may come back tomorrow,
the court deems it best that the case go over for another
day, and for those reasons, unless counsel on either side
desire to be heard on the matter --

(Mr Fredericks snd Mr Rogers consult with the court.)
THE COURT': The order of continmance will be made until
tomo rrow morning ai'; 10 o!clock, I might say that I expetk

to personallysee the patient during the day and from t hej
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conflicting reports, to 'be gble to exercise a8 little bet-
ter judgment as to the real facts, and I shall make it a
point to wvisit the juror's home and consult hilsslf and
hisfemily during the dsy sometime, @d from the statement

of both of the doctors, I hope he will be in court romorrow
morning =t 10 o'clock, but, under the ci.rcumstances, I deem
it best to have this further continuance. |
Gentlemen o the jury, you have heard the reason stated
and it is wnnecessary to go over them egain.,
(Jury edmonished, recess until July 24, 1912, at 10
ALY '
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July 24th, 1932, 10 o'clock A.M,
Defendent in court with counsel. . .5’ury called; one

gbsent.
THE COURT': Gentlemen, in regard to the juror Leavitt,
pursuant to fhe statement made fram the bench y esterday
morning, I motored out to the jurorts residence yesterday
afternoon in compeny with Juror Williams, and visited Mr
Leavitt, ye had just had & consultation with his mhysi-
cian end thpy were both of the opinion thet if the pati ent
could remain under treatment for ano:hher day, he would

be able to come here tomorrow moming, That information
was confimed by telephone message sgain this morning;
both from MT Leavitt, personally, &d fI‘OI;l Dr Isaac
Saylin, .his physician, 1 am aware of the fact that the
unusual lebits of life have heen very hard on all of the ‘
jurors, not only Mr Leavitt, but the others. I am sat-
isfied that the few days of rest énd outdoor exercise on
their roof-garden and motoring, has tended to bring up the
general standard of health of all of the jurors, end
under the circumstances stated, the judgment of the court
is that it is bvetter that the mat{'.er go over until to=-
morrow morning at 10 o'clock..

Gentlemen of the jury, you have heard the reasons stat-

ed, and will sgain bear in mind your former admonition

to refrain from taiking about this case smong yourselves

or permitting eny other person to talk to you and
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from expressing any opinion comc erning this cese until
the whole matter is sutmitted to you. The further héar-
ing of this case will now adjourn until 10 o'clock tomor-

row morning.

scanned by Lad,




© 0 3 O Ot b~ W N =

I T N T N T N R . T N S S T g G O S ny
= B S O Ut B N T = O o R 2= TR o '« IR T~ NS O S-S U S N SR SO

5436
July 25, 1912. 10 o'clock AN,
Defendant in courf with éounsel;
THE COURT: éentlemen, I have convened court in the ab-
sence of the jury this morning at the request of Mr Rogers.
Just & moment. I will make a statement in regard to the
absent juror, I have & telephone message saying that he
left his home in El Monte at 25 minutes of 10, and should
be here in 10 or 15 minutes., | '
MR ROGERS: If your Honor please, with respect to Juror
Leavitt --
THE COURT: I . will amplify that just & little. In
the communication, Mrs Leavitt stated that Mr Leavitt was
better, but very nervous, tut would be here the best he
could. That is my entire information on the subject.
MR ROGEES: If your Honor pleases, the return of Juror
Leavitt presents two considerations which the defendant
desires formelly to present to your Eonor as they have been
intimated to your Honor in chambers.

Upon the sickness of Juror Leavitt, as those things do
come in the case, every man in the practide understands
how they do cmme, there have been.persons of good repute
in the community in which Juror Leavitt resides, who sare
persons related to him by blood and marriage, who have
placed in the pbssession of defendant, information cone
cerning the situation which we believe Jugtifies us in

asking your Honor's intervention at this time. I state?
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frankly that we have issued subpoenaes for certain of the
persons, and in view of the fact that certain of the infor-
mation came to me only as late as 7 o'clock this morning,
I have not been gble to subpoena all we desire to pro-
duce, For instance, the brother-in-law of .:J'uror Leavitt
came to me this morning at 7 o'clock, snd said that Juror
Leavitt was peejudiced sgalnst the def}ense, and that he
had expressed himseif to him, Mr Hill, his'brother-in—law,
& being bitterly and intensely prejudiced eggainst union
labor zné 'everything that union labor stood for or repre-
senteds I received & telephone from Fl Monte from a very
reputable citizen there, saying much the same thing, &nd
after notifying your Honor that I intended to. make sn in-
vestigation, I went out to El Monte, and there I found wit-
nesses who*héd talked with .;)'uror Leavitt before his qual-
ification upon the jury, to whom he had made certain state-
ments which indicate a condition and state of mind which
precludes his acting with entire fairness and impartiality
in ﬁhis cases I am not sure that the law has provided ,
or that there has been decision to provide a method by
vhich this matter can entirely be reached, but knowing
thet your Honor's disposition throughout this case has
been to insure absolutely & fair and impartial triel,
in view of this information vhich has reached us since
the sickness of Juror Leavitt, brought the matter to publj

notice, I believe it right to call your Honor's attenti
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to these facts., I understand fran the man himself, that
Juror Leavitt said to Jeff Steele of El Monte, that he be-
lieved certain thirigs concermning the defendant, Darrow,
which if he beliered, s he expressed himself to this wit-
ness, precludes his acting with entire fairness snd im-
partiality in the matter, end precludes the possibility,
if he adheres to the views which he then expressed, of |
the d efense receiving from him & fair and impartial trial.
I understand‘, if the court please, he expressed the seme
thing to AlbertKerné‘,", a resident of El Monte, of high stamnds
ing end high character, 2 man who has been a juror in your
Honor's court, & man who has from time to time been called
to act as a juror in other departments of the Superior.
Courte I understand he made something czt‘ the same state-
ment to Mr S’l'o'an, his next-door neighbore These are all
neighbors of his. I have sent subpoenaes out to produce
these witnesses with the exception‘ & the brother-in-lsw,
who came to me this morning, of his own volition, to
inform me of the situation,

Now, this presents & condition, if your Honor pleases,
which gives us all some pause and gives us some r eason
for pause; it is within the possibilities that Juror Leavitt
honestly did believe that he could sit fairly and impar-

tially in this case, and that his verdict, perfhance, might

be received, no matter which way it went, 8s his own honest

and impartial verdict; it is within the possibilities,
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further, that in view of the testimony that has come in --
it is within the possibilities, I do not say it is a fact,
because there is but one iaerson in the universe who knows
wirether such is the fact or not -- it is within the possi-
bilities upon the presentation of the issues as they have'

appcared in this case, psrticularly the testimony o Mr

Steffens, that the prejudices which Juror Leavitt expressed-
if the statements of these witnesses are correct -- have

revived in him 2n idea that he ought, perchance not to sit;
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and it is within the possibilities that he has desired to be
excused from jury duty upon the ground that his condition of
heal th was such that he ought not -to go on. At any rate, the
defendant feels that an investigztion ought to occur. 1f
this verdict is to have the sanctity and approval by the
court and by that greater: jury still, the people, it must
be rendered by men who have no prejudices and no feeling and
no bias; if this defendant isto be convicted, his convic-
tion is to carry with it the certitude of exact justice, that
conviction must occur before men who are fair and without
bias and without prejudice.

This presents a unique consideration, one that
has arisen in my practice but once before, and it occurs to
ne, s8ir, in view of the situation and condition of Juror
Leavitt's health and the statement of Doctor Beckett and
the statement of Dr. Saylan, that his malady, if ®uch there‘
there be, may return at any moment, and may again cause a
cessation ¢f the trial, that it is quite within ycur Honor's
discretion, it méy seem a matter of discretion, to replace
Jurcr Leavitt with the thirteenth juror and occasion us no
further delay. The Céde provides, if your Honor pleases,
upon the disqualification of a juror for reason, that he may
te replaced by another juror, even where the 13th juror has
not been in attendance. The Code has taken that matter under

consideration and has provided for it. 1t has been suggested

that our only remedy was to await a verditt and take advans
tage of these matters after verdict, but the consideration
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of the authorities has given ifr, Appel the opinion, with which

1 concur, that we cannot present the matter after verdict,
that the matter of qualification must be presented before

verdict, and pherefore, desiring to take advantage of this
situation,.we feel it our duty to call it to your Honor's

attention.

THE COURT. let ne inquire of you, Mr. Rogers.

THE COURT. Have any of these statements you have referred
to been made since this trial began? |

MR+ ROGERS. UNone that 1 am able to prove, but 1 propose to
interrogate, if 1 may be permitted, concerning the actiohs
and conduct of an employ of the District Attorney's office
wWho resides near Juror Leagitt and who is an intimate

friend of his. 1 desire to interrogate with reference

to whether that person has in anj wise interferred, 1 may
not be able to prove it, but 1 have been informed that this
gentlemzn is a very intimate friénd of Juror Leavitt's, that
he has bsen in the employ of the District Attorney's office,
not only generally at times from one occasion to gnother, but
in this very case, and 1 have been informed--whether truth-
fully or not--that this person has seen fit to see members
of Jurocr Leavitt's family. 1 may not be able to prove
that and I do not .state it with a view of causing any fric-

tion--

MR. FREDERICKS. Then, why should counsel state things like |
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that?
¥R +» ROGERS . 1f youwant to produce Robvert Hicks, 1 will
cross-examine him.,
MR . FREDERICKS. We do not want to produce Robert Ficks,
and there is absclutely nothing against him.
MR .ROGERS. There may be if 1 cross-examine him.
MR « FREDERICKS. There may be, yes., TH8re may be against any
man on earth, butfggve not any right to make that statement.
MR +» ROGERS. I will make it absolutely, 1 have been inférmed
that Robert Hicks--
MR . FREDERICKS'® Surpose he has--
MR «» ROGERS. --who was in the employ of ﬁhe District Attorne]
office went out there and hid in the hayloft out there at-
lockwcod Vs-~
MR . FREDERICKS® What of it--
MR, ROGERS. =~-w2 want a fair jury, if ycur Honor pleases,
with some decency about the oonducf of the District Attorney
office, and we do not want a man to try this case who has
been interrogated and who has been talked to and who has gon
as this man Hicks has--
MR « FREDERICKS. Robvert Hicks has béen in the employ of the
LDistrict Attorney's office fer two hours once in his lifetim
in this case, that is true, and no other time, and he has

not been seen or talked to or had anything to do with this

&

's

1Y "4

\V

case. 1 suppose if he is a neighbor of this man, 1 sup-

pose he goes to see him.
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MR . ROGERS. Robert Hicks hias done a lot of talking about

El Vonte--

THE COURT. Now, Gentlemen--

MR « ROGERS. 1 want to ask Czp tain Fredericks, ifvycur

Honor will permit me: When juror Leavitt waé qualified on
this jury if he didn't know that Robert Hicks was an employe
of the District Attorney's office engaged in this case--

1 ask the Listrict Attorney’if he didn't know it, when he
qualified Leavitt and didn't know Robert Ficks was a friend

of his?
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MR. FREDERICKS. 1 didn't know where li. yeavitt lived, 1

didn't know lMr. Leavitt before he came in, except through
reports we all get, and 1 didn't know he knew Robert Hicks
and 1 didn't know Robert Hicks knew him, and 1 didn't know
him except to know he was a man that lived in El Monte.

¥R+ ROGERS® 1 expect that the reports received, that were
received inthe District Attorney's office, probably dis-
closed that Juror Leavitt lived at El Monte, and Hicks knew
him, and 1 have been informed that Hicks made some inquiries
about Leavitt beforehahd.

MR . FPEDERIGKS' Hicks did not make any inguiries for us
about Leavitt in any way, shape or form.

MR s ROGERS. He didn't make them for us .

THE COURT. Now, Mr Rogers, we have a condition, if 1 may
use the term; and not a theory. The court, which includes
the District Attorney and the counsel for thé defense, 1
am sure, all want a fair trial to be had inthis case.

¥R « ROGERS. Yes, sir .

THE COURT. 1 hope there is no one in the scund of my voice
or in tre community who wan ts anything else, but courts
must act pursuant to the authority of law, and 1 feel, at
least, it is a very gravé'zuestion whether there is any
authority, any power vested in this court to act in this

matter at this time. The juror has been interrogated here

in open court within the last five -minutes; says that he

is able to proceed; his doctors have verified that state-
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ment. 1 might say at this time, as a matter of fact, that
the health of several members of this jury have been a
matter of considerable concern to the court, and to the

person. There are several men here who are from time to tim

©

suffering more or less from the unusuzl habit of life, and 1
feel it is very important that the best and wisestthing '
that can be done should be done, but the sole questicn/gg”
whether or not here in the midst of a trial,the trial ap-
proaching its close, we have a right to stop and try the
qualification of a juror. 1f you have authorities sup=-
porting thet position 1 will hear you, but so far as the
evading the question by disqualifying the jury on account
of sickness 1l cannot conscientiously do that, consejuently
1 cannot do it at all, without the doctors who have been in
attendance, advised by their certificate that such facts
exist, the juror himself is here and ready to proceed, 1
cannot evade the real issue in that way, so it brings it

down to the question whether or not we have a right at this

time, without legal authority, to stop and try the qualifica

tion of the juror, especially as it appears that those quali
fications or disqualifications existed prior to his being
called on the panel.

MR . ROGERS. In order to present the matter to your Honor

in legal form, 1.offer to call witnesses to prove that

directly after the McNamara sentence and judgment, and 1

refer to the case of J.B. McNamara and J.J.¥cNamara, that
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juror Leavitt said to Jeff Steele, who was then working

for him on his place, among other thingg"that trey would
have hung Hayward and Moyer if that scggpf meaning the
defendant, "had not bought the jury." 1 further offer to
prove at the same time and place and to the same person, the
Juror Leavittsaid that Harriman and 211 those attorneys

knew that McNamara was guilty and that they all ought to
have been hung, including the lawyers. 1 6ffer to prove
that he made the same statement, in substance, ( 1 cannot
give the words) and effect, to Albert Kerns, a near neighbor}
1 offer to prove, 1 am not sure as to the words, but the
same substance, that he made the same statement to his
neighbor Sloan. 1 cannot give you the first name. 1 fur-
ther offer to show by the brother-in-law of the juror
Leavitt that.Mu Hill, that previous to the Jupor Leavitt
being impaneled on this jury he had fregquently expressed
bitter hostility towards labor unions and socialisn, and
those who believed in 1abnr>unions and socialism, and par-
ticularly against Job Harriman, one of the withesses in this
cases. 1 think that will present the issue. And 1 offer

to show by those stafements made to those persons that the

s tatements made by Juror Leavitt upon his qualifications--
upon his interrogation to detsrmine his yualifications, he
stated these things were not true, and that the information

had come to us since the impanelment of Juror Lgavitt upon

the jury. 1 offer further to show that we did not know
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these matters and things at the time the juror was im-
paneled and sworn, and that if we bhad known them we would
have challenged him either for cause or preemptorily.
THE COURT. Just a moment, .r Ford. 1 still feel, gentle-
men, that thg question is unanswered as to. the legd au-

thor ity to go ahead and do these things.
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MR APPEL: We contend, your Honor, under the authoritiss,

that notwithstanding that the juror has been sworn to try
the case, that if during the trial of the case it appears
from facts and to the satisfaction of the court, that a
juror has committed perjury, in answering the gquestions,
either for one side or the other, that if a juror has shown
& desire tc get upon the jury when he felt that hs was dis-
gualified in his own mind, and according to his cwn con-
science, when he should bhave known tka& he was disquali-
fied, that when te has pfacticed a fraud--1 don't mean
voluntarily; 1 don't mean naliciously--1 mean a fraud in
law, what would amount in law to a fraud on the court and

the attorneys on either side, whether he be a juror that

fhﬁd,prejudice against the prosecution or
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whether he be & juror that had prejudice sgainst the de-
fense, it makes no difference on vhich side, if he has
gone upon the jury box and qualified -- swore that he was
qualified that he had no bias or prejudice or interest,
thet he hed no feeling egainst either side, that when the
court has discovered that those facts were untrue, that
there is such a wrong committed ezgainst justice; such a
wrong committed -- suppose the jurpr wes against the
prosecution, I say that it would be so &solutely unnat-
ural and unjust for the prosecution that the court has a
right to perge the jury of that sore, of that stain, that
the court has & right in ilts discretion to sa&y that the
juror was disqualified from the beginning, thét he should
be set aside, that he should -- that the thirteenth
Juror examined here, and vho has heard the eyidence, he
should be put in his place.

Now, in a great many caées, evén where a juror has al-
ready been sworn, either side may be allowed to bring the
aqrestion of the qualification & the jury before the court
and the court has taken action.. It is too lste, and it

would be too late, we knowing these things to exist, and

‘we have reason to believe that they do exist, it would be

too late for us to complain after a verdict was rendered.
We could not coxﬁplain; the other side could not complain,

but now is the time and the place, and we offer to show
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disqualifieds I dontt say, your Honor, in justice to this
juror, that your Honf)r will come to that conclusion absolutes
ly from the evidence, I dontt wish to anticipate your
Honor's opinion about the matter, and I don't wish to con-
demm the juror and do an injustice in advance, but at le ast
we, believing in good faith;*,ve can show these things, that
if we show, because it will be a disqualification in 1aw,
we offer to show it at this time. We must make an offer.f
It is our duty here to make an offer to perge this jury

of one whom we honestly believe to have been disqualified
from the beginning -- megybe we may fail. It may be that
this juror is absolutely innocent of anything of this kind,

but if he is innocent, if he is innocent of any imputa-
tion or prejudice ageinst thisdefendant, vhy, it will be
so much to his credit; it will be so much credit to the
verdict that may be rendered here; we will have confi-
dence in the integrity of the whole jury, but your Honor,
it is, I say, the highest duty o the court to investi-
gate this matters Now, I say the court has a right all
alonz through the trial up to the time that a verdict is
rendered, has a right to control &y &ation or any step
in the trial that will produfe and promote justice. Your
Honor has entire'control over that matter. There isntt
any law -- the code says your Honor has the gbsolute con-

trol of the trial, There isn't anysection of the code,

there isn't any rulse of law that limits your power in t:
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4

regard, On the contrary, thecode gives you a very wide -

-discretion; it gives you the right to exercise your judg-

ment in the widest manner, provided it is a discretion,
and it is an. action of the court leading jp to the promo-
tion of exact justice. We cannot complain of these

things after a verdict -- I can .cite authority after

~authority., Now, could it be said, your Honwr, that sup

posing a juror went upon the witness stand and sdd that
ke didn't know the d efendant; that there was no relation
nor blood relationship or kinship be:tween the juror and
thedefendant; that his name was not Da:row; that he had
nothing to do with the family of Mr Darrow., Suppose he
went upon the stand snd swore that his name was John Jone€s;
that he didn't know anything about the case, and suppose
that he heard evidence here in this case fram the bregin~
ning to the end,and it should be discovered that he was |
the brother of the defendante. Noﬁ, under the code a party
vho stands in the relation of brother or father or any
kinéhip is disqualified by law. He has mo right to sit
there upon that jury. Suppose the District Attorney foum
that out‘. Do you say that the hands of the court are

80 tied up by the gbsence of any direction in thecode
that the District Attorney should not have the right to
say, "I have discovered this fact, and it is a fraud upon

the‘}?eople; we want this jury perged, because the jury is

constituted through the fraud of this m any throuzgh the
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misrepresentation of this man in such a manner that ex-

act justice cannot be done to the People.™
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Ycur Honor would not have-the right, having the absolute
control of this case, to say, M Juror, is this a fact?
dre Juror says Yes. Would your Honor allew him to sit
there? Wouldn't it be a wrong? Wouldn'tvit be contrary
to all rules of decency znd justice to allow that juror to
it there and pre&ent a verdict to be rendered in accordance
with the facts, and in accordance with the law against the
defendant, if he did agree to such a verdict, would your
Honor sit idly by and the District Attorney sit idly by
and allow a case to be tried under those conditions? Where
is there any rule; where is there any authority of lsw
thzt would prevent YOur Honor to say you shall purge this
jury- from the imposition upon it and uponthe court and
upon the people and upon the attorneys representing the
people here? You have a right to discharge that juror.
¥ould jeopardy attach? 1 gay it would not attach. The
defendant, your Honor, could not claim that by allowing
his own brother to go upon that jury; would take advantage
of his own wrong and have that juror discharged. He
couldn't come into court and say, "1 have brougrt about thess
conditions and made it possible for the court to dis-
charge the juror and 1 claim jeopardy." A def endant, fol-
lowing that rulé of law, if 1 may call y:ur Honor's atten-
tion to the principle, is just the same that when a defend-

ant expects to be charged with a sérious crime goes in

YV

a Justice's court and pleads guilty to a nisdemeanor, a m
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demeanor included in the greater charge, and gets fined
there purposely, voluntarily, cannot afterwards come into
court and plead once in jéopardy or‘fomer conviction or a
former acguittal to the informafion against him for the
greater crime because of his fraud.

Weuld not the District Attorney, under those
conditions, have a right to‘say, to call your Honor's
attention to the fact that a juror has gone into that juy
box‘who ought not to be there, and 1 say your Honor has
control of this case, and here is the time, here is the op-
portunify, agﬁ opportunity for a fearless judge to act in
accordance with the best principles of justice.

You say there is no precedent. The‘decisions
point that way and who would ever anticipate, y-ur Honor,
who in the world would evar anticipate that conditicns of
this kind Wouid ever arise in any civilized conmunity?

Who would anticipate that a Christian gentleman, who woudd
anticipate that an honorable citizen would go upon a jury
hav%ng a feeling against a human being, and disclaim the
cordition of that feeling, the existence of his prejudice,
try to get upon a jury to convict his fellowmin. Our Code
progisions are made from time to time as cases may arise,
but what legislature would ever think that there would be

such a man in the world? 1 do not say this about ir. Leavitt

1 have no right to éay this, but 1 am supposing that in case

there should be any such fhing'as that--but our Codegsays“
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that the court may adopt any mode of procedure ot take any
action, wherever there is no provision in this code point-
ing out the specific mode of procedure--the court may adopt
any mode of procedure which may tend to promote justice,

and trhat code is there, and that provision of the code is
made for the purpose of supplying that in which the code, by
express provisions, is deficient. Why, your Honor, 1l do
not know, of course--courts must, as 1 know, have respect

for the strict rules of law and strict procedure, that is

dure, has no place in any court when an exceptional case
comes up, when the possibility of an injustice being done
to one side or the other comes up, through no fault of t e,
court, through no fault of counsel on either side, and then
that sound judgment, that sound discretion nmust be exercised
in the interest of justice. 1f we are true in our conten- |
tion here--and 1 am not asserting; so far as my own personal
knowledge goes that we are right--1 am only showing what the
conditions are or what conditions may possibly exist--but

if we are right, your Fonor, what is’ the use of trying this
case? if the District Attorney thinks, or ycur Honor
thinks, that we can take advantage of this position after
verdict and that a verdict agairst us would be a nullity,

then that in your wise discretion again--for the Code says

in granting a new trial to the defendant the court may do

it out of his discretion, and a great many ratters which
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discretion of the court--
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to / .
A man is convicted on evidence which the court appeals

is not convincing, ad in his discretion, in the exercise
of his discretion; he will grant him a new trial, and the
Supreme Court will not in any instance, interfere with

that 1egal discretion. Hardly ofer they do that. But,

"where a state of facts such as we claim exist in this dase’,

is presented to the court before verdict, I say, there is
no rule of law that prevents the court from finding some
vay of putting a jury there sgainst whom no imputation can
be made, against whom no r eflection can be justifiably
made, and we want to feel, your Honor, that when we get
through with this case, that the case that has taken so
mich, that it will not be said that anyone on either side
of this case, including the court, had anything to do with
bringing about a verdict which would be a shame to our
jurisprudence, That however that verdict may be, for

the People or for the defendant, there ought to be a fin~

ality to a case of this kind; the People are interested |

in seeing that we only have a final trial, that there
should b'e no abortive verdict here _that mgy entaill the
trial of this case anew., That is, that kind of a trial,

a trial of that kind is what brings disrespéct from the
public to the courts, and I say, your Honor, both sides
ought to join hére, and if this juror should be discharged

and we agree that the thirteenth juror go upon that jury,

because that we do not delay -- no advantaze would be
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gained by eithér side, certainly. I do not know, if
I were District Attorney, and a2 manwent into that jury
box who entertained the hostility towards the defendant,
I would not want him in %t here, the highest duty of & Dis-
trict Attomney, your anor,.is to present the facts and |
in presenting ﬁis views, vigorously end honorably and
honestly, to aid the court in bringing about a proper ver-
dicte 1In ;eople against / 18 California
Appellate, the Appellate Court says this; speaking of a
matter of'this kind, it is a trite saying, and its repe-
tition seems not uncalled for,”that a fair trial for & de-
fendant should invite and receive from the District At-
torney, the seme solicitous consideration as a conviction
of the guilty; if the District Attorney should be more
anxious to win a victory in the ldwer court than to accord
the d efendant the rights he is entitled to under the
constitution, he must not be surprised if his success comes
to naught in the higher-forumf and cites a great many
ofhép cases. I think such a spirit as that, such a feel-
ing as éxpressed here, such an idea as that must natur-
ally prompt counsel on the other side in Jjoining us in
allowing your Honor, without obj ection, to exercise the
discretion which the law has decided in a matter of this
kind, which is a.unique, I must say , situation, and which
I say, is not contfary to the spirit of the code, now ex-

pressly provided in the code, for such & condition as
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this, as could not possibly be anticipateds I submit

the zﬁatter; your Honor,

MR FREDERICKS: If the court desires to hear any suthori-
ties from our side on the matter, Mr Ford will present them
I wish tosssure counsel that the District Attorney's ofé |

fice, while we may =t times get é little heated in our per-
sonal controversies, they are personal sparks, and noth-
ing more, and the District Attorney's office desires onl:{r
a fair trial and a fair verdict, and I very much regret that
I bvelieve the law to be such that MT Leavitt cannot --

that this action cannot be tried, because I am just as
thoroughly convinced that MTr Leavitt is an oxdinarily

fair juror as counsel on the other side may be to the con-

trary, and I think that _if the matter were submitted 11-, would

Jurors, nothing more and nothing less, As to the law

on this matter, we had occasion at this time to look it up,
and we had occasion on a previous occasion, to look it

up, when we were very vitally interested, as we thought at
the time; in getting a juror off under similar circum-
stances, and we found that thelaw did not privide for

such a contingency and we are satisfied that it does not,

cited no lav and no suthorities. A thirteenth men is a

new thing, is & new situation., The law remains as it

always was , that a man must be tried by twelve men and
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they are the first 12 and the 13th man is no more a part

of that jury, for the purpose of bringing in a veraict,

than any spectator in the court room, unless the contin-
gencies arise as specified in the code, and it is those
cont.ngencies, which alone give him his power znd authority.
They have not arisen in this case and, therefore, the au-
thority has not been given him. 1f this could be , as
counsel argue for here, it would place an absolute bar
against the conviction of any man for a cri&e. With due
respect to ir. Appel's argument that this defendant would

not be in jeopardy, 1 think he has not cited a parallel
caée: This defendant is now in jeopardy and if we were to
open the case now and go into this questionvand attenpt to
get the juror off and get him off, this trial would have

to stop. This trial would be a mistrial, we could never

try this case again, because this defendant would be in
jeopardy; it would not be analogoﬁs to the case which_Mn
Appel has cited wherein the defendant, by his own fraudulent|
act and bty his own fraudulent knowledge had gotten his
brother on the jury, or wherein by his own fraudulent

act he had plead guilty to a lessef offense, where he was
he was reall&lguilty of a.greater one, because that is not
analogous to this case at all. But] whether or not he has

cited the law correctly there is not 2 matter we need to

argue+ 1 am inclined to think, and 1 know in one instance,

because 1 looked it up, and 1 ratter think this position
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would be maintained to a certain extentinthe other, but that
is not this position here. As 1 said, 1 am sorry that
we cannot go into this matter of ir, Leavitt's qualification,
but if we could go into them then a defendant could get a many
on the jury who could pass, a man on the jury, mark you, by
glight examination, for instance, whom he knew had made
statements previous, and get‘him on the jury, let the trial
get started, the jury conmpleted and let the trial get
started, then bring in the point that the man made these‘
previous misstatements, that a mistrial would reéult, and the
defendant would go free. Now, feeling entirely satisfied
that this juror, although 1 do not wish to be considered as
defending him or apologizing for him;-he ig‘simply one 6f
13 men, he is no more to me than any other one of the 13 men
but being satisfied as good a jury has been selected as we
could possibly hope to select, and that i« Leavitt is a
fair average juror and a conscientious man, and is going to
bring in a verdict for the defense, if he believes, or if
he doubts the defendant's guiit,.and is going to bring in a
verdict for the prosecution if he believes the defendant is
guilty beyond a reasonable doubt, ahd having that belief, we
would be very much opposed to going on with any such dis-
cussion as might be brought up here. Fowever, as fhe law

is as it is, there is no need of us, unless the court wishes

us, to cite the law that has besn cited in numerous cases,

one Pérticularly right in point. Wre Ford will give the
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court the authorities, if the court wishes for it.

THE COURT + Let me have the panal code.

MR, APPEL. 1 wzs goirg to say, your Yonor, we do nof
wish to be foreclosed from showing authorities right
square in point on this matter, as 1 think there are. 1 am
almost certain we can find them.
MR. FREDERICKS + We have not been able to find them.,
iR« FORD. Section 1085 of the Code of Civil Procedure, whidh
is the only law in this state providing for the dismissal of
cne juror inthe cous# of trial and the substituticn of an
alternate juror is confined to the cases that are enumer-
ated.
THE COURT. That is 10839 of the TPenal Code?
¥R e FORD* Yes, your Honor. i |
THE COURT = 1 think ycu said Code of Civil Procedure.
MR, FORD.  1 probably did but 1 should have said Penal Code.
in that case the alternature juror can‘act only in case one
of the regular juror dies--
THE COURT. 1 have it right before me and 1 will read it so
we will all get it. The last clause of the Section,
1089 of the Penal Code, reads, after providing for an alter-
nate juror: "if, before the final submission of the case a
juror dies or becomes ill so as to be unable to perform his
duty, the court'may crder him to be discharged and draw the

name of an alternate who shall then tazke his place in the

jury box and be subject to the same rules and regulations
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though he had been selected as one of thé original jurors."
1l presume the term "draw the name of an alternate" con-
templates where two alternates are selescted in the first

place?
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MR FORD: Yes, your Honor. Now, the question presented
here, is not that case, your Honor. Your Honor has already
stated the jury here has returned and is ready to go on
with the trial, and to dismiss him for any ground other
than the grounds enumerated in s ection 1089 would be to pér-
mit this #efendant to oe tried by some person other than
the original jurbr selected to try him, which, without
ergument, will appear upon its face, to be no trial at all
A juror can only be removed upon & challenge, either for
cause or for a lack of qualifications as specified in the
code. In this case, if this juror is removed, he must be
removed by challengé, and the law specifically provides
the time when that challenge must be interposed, it must
be interposed before a jury is sworn, under the provision
of 1068, except that the court may, ifgood cause appears, |
during the examination of the jury, may, before the jury
is completed, permit, even after a juror is sworn, per-
mit the examination of a juror to be reopened, and if
the court sees fit, may allow the juror to be removed,
even affer he has been sworn, but that case is confined
expressly to a case where the jury has not yet been com-

pleted, I call your Honor's sttention to the case of Peo-

pleversus Sa&nford in the 43rd Cal., page 31, People versus

Coffman, 24 Cal., page 234, Peopleversus, Evans, 124
Cal., 210; People versus Stonsoffer, 6 Cal.,' 409, end in

all of those cases, discussing the obj ections to the comp
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tency of jurors, the court held that the law provided &
time when the cl;lallenge upon those grounds must be taken,
and that it must be taken ot that time and cannot be taken
at any other time, even if the facts were unknown to the de
fendant until after the trial had ended. One of the
grounds enumerated in the statute upon which a defendant
may object to the competency ?f a juror is that he is an
alien, The law provides thaf. he must be a citizen of the
United States, In People versus Chung Lit, in the 17th
Cal., page 320, it developed in that case thedefendant

had been convicted of murder, and one of the jurors who sat
upon the panelwas an alien, <They made a motion for a

new trial, and subsequently -- although the motion was
based upon affidavits by the juror t hat he was an alien,
and he was not aware that this disqualified him, and that
he did not communicate the fact to the defendznt until af-
ter the verdict, and also upon affidavit by defendant's
attorney that he did not know the juror did not know he
was an alien until after theverdict, the court held in
that case that the law provided a time wheh the challenge
should be interposed, and even tlough the defendant and his
attorney did not know, were not aware of the incompetency
of the juror, st_ill that fact could not be permitted to
disturb the verdict, and there was a good reason for it,

and before discussing the reason, your Eonor, I want to

call vour Honorts attention to the case almost exactly
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-

line with the case at bar, People versus Fair, 43 Cal;,
beginning at page 145, In that case the defendant, a womsgn,
had been found guilty, and the defendant 1egmed, after |
the verdict, that one of the trial jurors had expressed
himself as unfavorable to thedefendant, extremely end
unqualifiedly prejudiced against the defendant;

( Reading:) In impaneling the trial jury, Henry M;

Beach, being examined =2s to his qualifications to serve

as a juror, stated in substance, he had read in the news-
papers an zccount of the homicide, that he had not expressed
any opinion about it, he hal heard but little said upon

the subject; t hat he had neither formed nor expressed an
unqualified apinion as to the guilt or inhocence of the
prisoner; that his mind was entirely unimpressed upon

that point, and that he could give the prisoner a fair
trial and hewas thereupon accepted and sworn asla juror.

A verdict of guilty having been rendered by the jury,

the prisoner moved for é ner trial upon many grounds,

among them was the ground raised thatBeach was not a con-
petent juror--he having in fact, as the prisoner allegsd,
beth formed and expressed an ungualified opinion, before ke
Was called as a juror, thatshe was guilty of rmurder in
killirg Crittenden, and that she ought to be executed.
Numerous affidavits were produced .and read at the hearing

of the mction, which tended to shov that Beach had, in point

of fact, shortly after the killing,‘openly declared that
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considered it a ¥ilful murder, and thzt if he should bé upon
the jury he would consider that the offense of the prisoner
was murder in the first degree and would hang her. Counter-
affidawits wére also produced and read, goirng to show that
the statements contained in the affidavits, upon behalf of
the prisoner, were incorrect and untrue. The "alleged dis-
qualification of Beach to serve as a juror is relied upon
here; =znd it is claimed that in view of the affidavits in
the record the court below should have set aside the verdict
on that ground. We think, however, that in this respect the
motion was properly overruled. The right of the prisoner
tomve for a new trial in a criminal case is given by
Section 440 of the Criminal Practice Act, and the grounds
upon which such a mdticn are to be made are therein pre-
scribed and enumerated." And Section 1181 of the Penal
Code is practically a reduplicaﬁion of Section 440 of the
Criminal Practice Act as it existed in 16873, prior to the
adoption of the code. "The statute declares that such a
métion when made, must be made bésed upon one or more of the
following grounds in that section mentioned--'in the follow-
ing cases only'vis the expression;—and it clearly excludes
all other grounds whatsoever."

Tris mere reference to the term exclusion employed by
the statute would be sufficient to.dispose of that point,
but in People versus Plumwer, 2th California, 398, it was

hz1d by this court, under this statute, "An objection to
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competency of a juror, may be made by the prisoner for
the first time after the verdict is rendered, and may be

relied upon 23 a ground upon a moticon for a new trial.
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In People versus Plummer, 9th Califomia, is the only de-
cision in this state that even gquints at the position
taken by the defendant in this case, and the case of
People versus Plummer, was subsegquently overruled in this
case of ;Jeople versus ‘:E’air'. (Reading:) "We have care-
fully examined the elaborate and able opinion rendered

in thet case, end we find in it nothing whatever as to the
constru ction or interpretation of section 440 in the par-
ticular already referred to. It is undoubtedly true, es
there remarked by the court, that every citizen has a
right 'todemend that all of fenses charged sgainst him
shail be submitted to a tribunal composed of honest and un-
prejudiced men,"who will do equal and exact justice
between the government eand the accused, and, in order to
do this, weigh impartially every fact disclosed by the
ev'idence.' The right of trial by jury is unquestionably
a sacred fight, and one secured by the guarantees of the
constitution; and this is much, if not 211, & what is said
in the opinion delivered here in the case of Plurmer,

But whenrthis proposition of constitutional law is con-
ceded, we have ad#anced but a littleway toward the point '
of practice involved herse, end in the Plummer case as well.
The jurors should undoubtedly be indifferent, omni majores
excetione.. But they may not, in fact, be so;" the jury

should be unbiased and unprejudiced; the law contemplates

they should be, but they may not be infact. (Reading :
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"and if not, the question is, at what time in the pro-
gress of the case, and fhrough what method, of procedure,
may the prisoner be heard to allege that fact? Undoubt-
edly, if the case be knowvn to him and he makes it appear
before the juror is sworn, he may interpose a chadlenge ‘
for cause., But if the prisoner do not know the fact of
disqualification, or knowing it, is still unable to es~
tablish it before the juror is sworn, what steps may he
subsequently take to avail himself of the objectiom? May
he make it a ground of a motion in srrest of judgment,
under section 442';’ Certainly not -- no one petends that
he could, b ecause the statute itself has undertaken to
enmneraté the grounds upon which the judgment may be ar-
rested and the incompetency of a juror not veing one of
these, the intention to exclude that and all other non-
enumerated prounds must be apparent, But in reference'to
a motion for a new trial, th estat.ute has not only enum-
erated the groﬁnds upon vhich it may be made, but has ex-
pressly excluded all others. A single decision of this |
court,. in which the provisions of the statute upon the sub~
;ject; though cited in argument, appear to have been wholly
overlooked, cannot prevail ?against the words of the‘ sta~
tute unmistakably expressing the legislative intent.

The case of thé i:eople vs‘. Plumer, isofar as it holds

thet an objection to the competency of a juror, takem for )

the first time after verdict rendered, may-be availed of]
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on motion for a new trial, is therefore overruled." |
Counsel has cit ed the case of the defendant procurihg
his own brother tor sit on the jury, and allees that in a
case of that sort, the frzud upon the céurt would be set
eside e{xd that the defendam: could agsin be tr:{ed for the
offense, I differ with him entirely. The law does not pro
vide that that remedy'may e taken.. Thedefendent , even
though his own brother has sat upon the jury, can &vrail him
self of the verdict of thet jury, and the verdict camot be
set amide, because it is the duty 'of the People to object
to the competency of that brother when he sat upon the jury,
end they could only remove him upon challenge, and they
would have to introduce the challenge st the time prescrib-
ed by law, A case upon the other side, in volume 139,
People vs, Boren, beginning zt pege 210; the portion which
I will read to the court,b eginning at psge 215. In that
case, an uncle by marriage of the District Atforney
was @ member of the trial jury. The defendant vwas con=
victed of having wilfully and feloniously broken and in-
jured 2 public jeil, and also with heving suffered a prior
convictiom of the crime of robbery; and an uncle & the
District Attorney -- uncle by marriage, sat upon the jury.
They made a motion for a new trial, and subsecmentlyj appal-~
ed, and one of the grounds upon -- (Reading:) "Another

ground upon which it is contended a new trial should have

been g ranted is, that an uncle by merriage of the Distria
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Attomey , was & member of the trial jury; that this fact

was unknown to the defendent or his counsel until after
the trial; that defendant's peremptory challenges had not
been er;haustgd; and that if these facts had have been
knovm , defendent would have challenged him e remptorily.
These facts appear by affidavits, but constitute no
grounds for a new trial. Section: 1181 of the Penal Code
specifies the only grounds upon vhich a new trizl may te
granted, and this objection is not included in the grounds
there stated.”

Of course, your Honor, the situation here before the
court at the present time is t}qat objection has been taken
before the verdict is rendered, That defendants are citing
that this ground would not e one of the grounds upon
which a new trial could be obtained, but are asking your
Honor to legislate upon this subject end permit them atv
this time to make the objection to the comptency of the
juror to interpose a challenge snd to remove him, and I
em reading these cases merely for the purpose of showing
your Honor thst in each one of them the court constant-

ly refers to the fact that the objection to the juror must

'be taken before the jury is sworn, as is the lew, md be-

fore the jury is completed. Thiésecti:on winds up,
after deciding that the objection raised by the def endant
is not one of the grounds for a new trials (Reading:)

"An“obj ection to a ;]uroi‘ must be taken bwefore the juror
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sworn to try the cause; but the court may, for cause, permit
it tobe taken after the juror is sworn and before the
jury is completed.” (Penal Code Section 1068‘.) "

Now, your Honor, one.of the fundemental rules of sta-

tutory interpretation is that the expr ‘e.’s/flgg one thing - |
means the exclusion of all other things. Section 1068 has
epressly provided that the juror must bve challenged be~ |
fore he ig sworn, but renders only one exception td that,
and that is that the court may in its discretion, 'for ceuse,
permit challenge to be interposed after he is sworn, but
before the jury is completed, ad that interposition of a
cﬁallange to the juror be required by law to be before the
jury is completed, is so clear, sodefinite that I suppose
in the whole of the United States that it has been left
for ingenious counsel in this case to raise the point for
the first time, that the challenge to the juror may be
interposed before the conclusion of the ca se snd &after
evidence has been heard, and that . <" cannot be true.
Now; I think, if the court please, that this provision of
law is a wisce one; it is & wise one to prevent a challenge
to the juror bveing inerposed after the ju ry is compl etAe,d’,"‘
The law guards with zealous care, the right of thisdefend-

’ tte vote of

eant. He cannot be convictéd upon,eny one of twelve men

sitting in that box. The leaw permits and provides &n op-

portunity to the defendent toexemine into qualifications

of each one of the 12 men on that jury. It is possible,
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owing to the weakness of human intelligence or the weakness
of the means by which they can gather information, &s to .
each individuel qualification of each juror, (‘)nceﬂin a
great while some juror may remain on that jury ﬁrho do es.
not possess'the fair mind and lack of ﬁrejudice vhich the
law requires, but the law guards him aéainst the &ct of
that one man, That one man cannot convict him, It‘requires
the unanimous verdict of each man on that jury, and even
though the men should get there in d efiance of the law,
vhat the law has provided, still the rights of the de-
fendent will not suffer. The penelty for the violation on
the part of the jurpr of the duty which he owes to Vthe
state &and the duty which he owes to the d efendant, is one
which must be taken up between the court and the juror.

It cannot be permitted to interrupt the trial of the case,
and there is reason and strong substantial reason for it.
I think that the legislature and ﬁhe experience of judges
in the years pest, has undoubtedly led them to the conclu~
sion that the trial of a case should not be interrupted ‘
by such issues, That ‘the verdict of the juror should not
be sltered in any method by an attempt to terrify or
intimidate or atteck the integrity of the man upon the
jury by going to his family end present charges against
the member of that family who happens to be upon the jury,
therety seeking to intimidate the juror, aggft can -

be so readily done, that the law has wisely provided that
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it should not be allowed; that the integrity of the juror
should not be sttacked sfter the jury has veen completed.
Your Honor cansee¢ how readily & juror might be influenced
by an attack_upon his integrity; how members of his fam-
ily might be scared and terrified so they would desire
him to stay off the jury and prevent him I’romigézégduty which
he owed to the People and to the defendant as vell,

If after the jury has been sworn, the jury has been com~-
pleted, counsel for thedefensant is allowed to visit the
home and the neighborhood of one of the jurors to dig into
utterances which may have been so loosely made that they
were sbsolutely forgotteﬁ by the juror, if they sare allow-
ed to go out and convey to the members of the family, by
inquiries or by direct assertions to the members of the
family, thet the juror lied; that he committed perjury;
that he has no business to remain on that jury; if they are
allowed to go and to be pemitted'to atteck a juror at

this time, and that information comes to the juror or comes
to the femily of the juror, it may be the means of scar-
ing him, of intimidating him, or preventing him from
rendering a fair and impartial v'erc.iict in the case, to
which the iBeople in this case szre entitled, md I donrt
believe, your Honor, that this matter -- that should be
allowed -- should be tolerated in any court, that a juror
might be esked in a method not provided for bty law, I

don't believe , your Honér, if the complaint is made in
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good faith, end if they are convinced of the law on their
side, I don;t beli ere that they ought to come into court
and make charges of this character without submitting
some authorities which shows your Honor that your Honor
has euthority to make it, and charges have been made heré
reflecting upon people tirat have &bsolutely no connection
gt the present' time with the offices of the District At-
torney, 2nd never did have any connection, except upon' the
case of the arrest of one Franklin long hefore the incep-
tion of the Darrow case, of a m&n who has not bveen consult-
ed since the investigation of the Darrow case began, and |
has had nothing to do with it and whatever may be true of
that man, vhoever he is or vhatever heis, I don:t know
that I Xnow him personally, I don:t remember having met
him, but perhaps I have, but whatever he has done, the
District Attorney should not be charged with what he has
done whether it is good or whether it is bad, end as long
as those chargeé have been made, your Honor, I think we
have equally the right to show that this can have only one

obj ect, and that is the purpose of intimidating and inter-
fering with the djie admonistrstion of justice in this par-
ticular case.

Your Honor, these defendants had the same rights to
investigate this. juror before the trial began that t hey
have now. They did have imvestigators out end they had

the right to make thorough investigation at that time as
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they saw fit to make, Certainly, they camnot be pemmitted
to excuse & juror here; if they were not satisfied with the
Juror, in their minds, that theg can afterwards go out any
time they feel a juror is against them, sny time they sus-
pect that & juror is nbt being impressed with the story |
that they &are giving them -- with theevi dence that they
are presenting to them, eny time they feel that, that
then it will be & good time to take up some other juror
and ask the court to discharge them. The law does not
contemplate it to be dne, end I am sure your Honor will
not allow it in this court.

MR APPEL: Just a moment &s to the law; Mr Rogers will
answer &s to the fects. Counsel promised you he would site
authorities showing that such & proceeding we are contend-
ing for here heas veen expressly overruled by the Supreme
Coﬁrt. ,

| ‘Now, your Honor, willnotice that in every one of those
decisions it is not spplicable to this case st &l. Ve
aré all very femiliar with those cases, pye cited the case
of ;eople against Fair'. I think I read of that law when I
was about 14 years of sge -- tried byl the man under whom I
studied law, .:l'udge Al exander Campbelle In 211 those cases,
your Honor, the complaint made by thed efendant is zlways
after trial‘. After trial‘. Fyeryone of those cases &fter
vezdictv. There ién't a single one of those cases in vhich

the defendant didn't come up and file affidavits after |
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the verdictvas rendered egainst him. He came over and he
had to filé affidavits showing that he didn't know these
facts before verdict, ©See? He, himself, comes into court
and says, "I didn't know that this man wss prejudiced or
had expressed his opinion., I didn't know that this man |
on the jury was a brother-in-law of the District Attorney
until ‘after the trial;"™ he has stated thate "Until after
trial”, "Until after the verdict." And now, here is
a different case, your Honor. Here .we say to your Honor im
our statement, sand we are willing to substentiate it, that
since this jui‘or -- now, this is a case standing by itself.
These cases have no applicsation. I stated that the law
was we could not raise that question after trial, your
Honor.. Nor, could we raise it after trialk especially
when we come into court and tell your Honor thatduring the
trial ve found it out; we would be estopped fram doing
thatl. We cennot sit here and seevthi.s - defendant
tried by a juror,essuming we are right about it --

I am not charging ﬁhe juror with anything; your Honor

will see, Assuming that we were right on the evidence
and we ask your Honor to hear it, we cannot sit here idly
by, after learning during the trial that the juror was
disqualified frcmeZginning, snd afterwards come to your
Honor -- and take chances of getting him to favorably de-
cidé in our favor dﬁring the trial ’up to the time of ver-

dict, and if he decided sgainst us, we cannot be heard to
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come in here and say to your Honor, "We have found out
this juror was prejudiced against us, end we ask for & new
trial." It would notbe fair to the court. That would
be a trick on the part of the defendant, and we don't
propose to shmulate here & great solicitude for exact jus-
tice and allow a juror to remain in the jury box that is
going to decide in ourfavor; We leave that to the other
side, "Bveryone of those cases, your Honor, thedefendant
came in and said, "I didn't know anything about this until

after verdict.," So, with one single statement of that
kind, we brush aside all thedecisions of ingenious counsel,
They dontt apply to this case, and Isay I challenge counsel

to show here a single decision or adecision of any court
that has ever said that when, in a trial of this kind, or
even in s civil suit, that thecqurt would be justified in
tolerating a put-up job on the court; a put-up job on eithez
party. It is so fréught with fraud, your Honor, that no
court ought to tolerate it, provided, as I say, we are
right. The rules of law, the provisions of our code, are
not to promote an injustice., This section 1068 says that
a challenge may be interposed to a juror even after he is
sworn and before the jury is completed, espplies in all
thoss cases in which the parties are in a condition, fram

knowledge of the circumstances, to either exercise their

challenge or not to exercise it, but it doesn't foreclose
the defendent from calling your Honor's sttention to a
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case not even within the provisions of that clause. Peo-
rle against Reynolds, 16th Cal,, page 134 says this:
(reading:) "The question of actual biss is necessarily

more difficult of solution upon any general principles.

"It is impossible to prescribe the particular instances

which constitute grounds of challenge for this c ause.
The statute thusdefines it 'the existence of astate of mind
on the part of the juror, in reference to the case, which,
in the exercise of @ sound discretion on the part of the )
trier, ~-' on the part of your Honor -~ 'leads to the
inference that he will not act with entire impartiality."
The ascertainment of this state of mind is left with the
triers --" left with the court -- “and no appesal is given
from their decision. It does not follow, because, as a
conclusion of law, & juror is not disqualified by the ex-
istence ofcertain facts that the triers may not reject him
The statute makes the expression of an unqualified
opinion, in law, bias, which causef, excludes of itself such
jurbrs; but the expression of & less decided opinion does
not, s matter of law, exclude the juror; but it may be
sufficient of itself, or in connection with other proof,
to exclude him, if, in the judgment of the court --" I will
put the court in the place of the word "triers”. (T—{ead-
ing:) "From what they can discover of the character of
the juror, thisexpression or tmese other circumstances.

would render him not entirely impartial. Less than this

sort of expressed or formed opinion, for exag;g%g@a mere .
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hypothetical opinion, is not & rule of exclusion, but may
be & cause -- & law, knowing the diversities of human char-
&cter, refusing to assign to such an influence any determ
inate effect upon t.he conduct of zll men, end yet, refus—-
ing to hold that such an influence is neéessarily withoutr
effect upon eny mean. It leaves the effect of these and
the like matters to be determined by those who are made
the judges of the character of the particular juror
examined. A self-conceited, wesk man, with violent preju-
dices, expressing himself, however loosely, gbout a case,
would not be & safe juror; while a man of sense &and truthe
fu]_.ness, might be safely t rusted, though he had more .
sstrongiy committed himself before being put in possession

of the entire issue to be tried‘. In other words, it

is &s if the legislature said, 'Some men, having formed
or expressed an opinion loosely or heard rumors, are so
prejudiced that they cannot &t impartially; others can.
We make no general rule fipon the subject, but appoint men
who understand humen nature and the lawr, whose business
it is thoroughly to exemine the jurors expressing such
opinions or hearing such reports, and who shall decide

whether the particular men examined will act with entire

made up and expressed, sgainst either of the parties, on the

subject matter of thecnusé to be tried, whether in civil,

or criminal cases, is a good cause of principle challeng
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an
but thatAopinion formed or an opinion merely hypothe-

tical -- that is to say, founded on the supposition that
facts are as they have been represented or assumed to be--
dolnot constitute a cause of principal chellenge", and so
one So that in this case it %:f;reatly to the discretion
of this court. And in People against Durant, a celebrated
case in this state, and that case of éeople against
Boren, which counsel cited, is not in point. }ust let nme
show your Honor that it is not in point. "A new trial
cannot be granted for disqualification unless the court
permits it to be taken before the jury is completed,"
Now, can we show that in this particular case where we are
raising this question? Cen we say that we could raise this
question before the jurymms completed? Can we say that
such adecision ss that will bar us from raising the ques-
tion whenever up to the time of submitting this case to the
jury for deliberation, we have discovered the grounds
upon which we should raise this question, your Honor?
Can they cite adecision of this kind against our motion
here when we were not in possession of facts, either at
the time the jury was sworn or immediately beforg, to bring
us within the provisions of section 1068 of the Penal Code?
This supposes, your Honor, a case in which thedefendant is
in possession of fects before the jury is completed,

when hemust exercise his challenge. We are here pretend

ing to say up to a few days ago and after this jury was

scanned by LaLALIBRARY




DN N RN DN DN DN k= e e s
S U R W N R S W 00 =1 O Ol b W N O

- RS = L B - T T I

5483

sworn, that we came into the possession of facts which made
that juror, in law, disqualified to sit upoh this case.

In the 116th Cal., People vs Durrant, the court says this -
Now, let's see, your Honor, what the court has said. Letr'.s
see if they have cited the law to your Honor: (Reading:)
"Phe court has power to permit the reexamination of a juror
upon matter coming to the knowledge of the People or de~
fendant after he has been accepted and sworn as a juror,
and before the jury is completed, &nd may, in the exercise
of its discretipn, vermit a peremptory challenge to be
interpsed after such examin;xtion, though the examination
nmay disclose no sufficient ground of challenge for cauées;
and it will not be presumed to hav e abused its discretion
nor will its ruling be‘disturbed, wvhere it cannot be said,
under the circumstances shown, that any injury resulted %o
defendant from the ruling, or that the court abused its
discretiont. The only right of thedefendant is to = fair
and impartial jury, and not to a jury composed of any par-
ticﬁlar individuals; and when it appears that a fair and
impartial jury was obtained, it is the general rule that
an error of the court in allowing a challenge and permit-
ting a juror to beexcused is not subject to review,"”

Now, that is an instance in which the jurur, had been sworn
to try the case. The i)eople asked to reexamine that
juror; he was reexamined, and although theré was no dis-

closure of facts from his reexamination, constituting a
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cause for a challenge for bias, yet the District Attornéy
was allowed, after having waived his right to challenge,
was allowed to premptorily discharge the juror for good
cause shovm. . Now, there is a deviation entirely from the
provision of the code. Thére is an entire departure froﬁ
the provisions of the code in that, The code provides
peremptory challenge éhall be made slternatively, yet,
your Honor, after the jurvo/rhad been passed and had been
sworn and had been consti’ﬁuted a member of that jury, the
court, at the instance of the People, allowed a reexamina=
tion ofr that jurar and the court allowed him to be dis-
charged. Now, there was an instance, your Honor, in
which the facts -- the peculiar facts of the case, the
Supreme Court said, that the court might exercise its dis-
cretion in allowing such a thing to be done. 1In iDeople
against Montgomery, they held the same thing, that the court
in its sound discretion might allow the prosecution to
enter a peremptory challenge to the juror after he had
been sworn, It is in the discretion of the court entire-
ly.

MR FREDERICKS: That is before the completion of the jury
in each instance.
MR APiD}*I:: After he is sworn, but before the completion of

the jury.

MR FORD: Just exactly what the code provides for.
MR APPEL: That is not this case. I am simply showing
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THE COURT: I donet think Mr Appelts argument was mis-
leading at all;

MR APéEL: I am not sayiny that is applicable in this case.
I will just say that the discretion is left with the courf,

in cases not specifically enumerated.
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Now, your Honor, let's take +he argument of counsel in respec¢t
to the danger of bringing up this guestion at this tine.

In order to bring up that gquestion, ycw Honor,at this time,
counsel assumes first that we had discovered in advance of
knowing these facts that the juror is agairst us, and thaf-
having discovered that the juror is against us that then we
have gone down there to find out any facts upon which we can
disqualify him--

MR+ FORD. TPardon me, .r. Appel,l didn't say that .

MR . APPEL+. DNo, you didn't say that, but your premises

all wrong. UVow, the facts are not that. We have shown to
your Honor that first information came to us without seeking
it, to the effect that this jurcr had expressed his opinions
=nd his beliefs concerning . Darrow before he was lwpaneled
here as a2 juror. Wow, we havéng recéived that informtion,
‘Ir« Rogers stated to your Honor that he went down there himself

and talked to these people who claim to have knowledge of theA

f=2r

fact that ke had so expressed himself‘ before he Wwas impaneled
wew , those are the facts before this court‘and any other
construction given to the fact is either absurd or it is
wilfullyfalse. Now, you can select either chance and
accept it -in that respect. ‘
THE COURT. The court is accepting the pesition of the defémi-
antl with the highest good faith '

MR . APPEL. Your —:n: Vonor can see that the argunient of
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counsel is.crroneous and untenable in that'reépect. No one
except .a. member and employ?of the District Attorney's
office ever went over there to find cut to see if an ex-
pression could be gotten from tte family of that juror.

KR . FREDERICKES' Yo erploye of the District Attorney's of fice
did, ure Appel.

MR, APPEL. . Fredericks, you don't know, you see that 1
am careful in making the assertion, tut 1 will sa& to you
that if you-bring ir. Duni on the stand and ask him why he
went behind this juror, went down there when the jurcr |
first got sick and be went down there around the héighbor-
hcod and why people down there, friends of mine, immediately
informed down here they were trying to find out--ir. Duni
himself, whether an expression had besen let ocut of the
juror's family, if that be true then we are correct in as-

suning that,if we are not true we are not correct in as-

MR+« FREDFRICKS. You are not correct in assuming it.

¥R APPEL- But it may be just a s *rue as the fact that

two emwployes were not up in the Trenton Fouse down there
from the beginning that the jury wént over there, but
towever that may be, that‘has nothing to do with this argu-
ment, your Honor, and 1 donit care for trat. 1 am only
answering the 7 -+ impassioned assunption of ahsolute in-

rocerce and angelic innocence or white winged innocence of

ny friend Ford, that is all. We will stipulate he is a
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virgin, so far as innocence is concerned, but here is a
proposition, your Fonor, if we could sif here after learning
these facts and not offer to réise‘this guestiocn now, why,
your Honor will see we canrot raise it after verdict, 2nd
we ask your Honor that even if your Honor should rule--
if your HYonor should rule that we are not entitled to rid
this jurybof the particular juror in question, that we be
allowed to introduce the facts here upon which we claim the
right'to have that juror excluded. We ask ycur Honor that |
we be allowed to put those witnesses on the stand that
this record may be made up. Put, if your Fonor says, not-
withstanding whatever evidence we might introduce here,
that your Honor is powerless to act, why, of course, our
offer may be rejected, and your Honor may rule against us,
and we nay have the right hereafter to show in the record
bty affidavits what were the facts that we could have proved
here before your Honor, so that sone other court, in case
it should be necessary, might rule upon this Juestion.
1 séy there is nothing in the code and there is nothing in
any decision, and 1 am of the opinion that with a little
tire and a little patience 1 COuldbcite decisions, what we
claim here has been done before. 1 think 1 can find cases
to that effect{ 1 have that impression, and 1 am assured
thot somewhere in lIndiana that there are some cases déggggér
in point. 1t . mway be . that we canrot get any frow San/

or Patagonia, but that doesn't preclude other states fron
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having decided the guestion. 1 will admit that there are
no decisions from south of First street, but there might be
some from other states and somé other coumfries. Anyhow,
we have placed our position here sguarely before the court

and counsel here has sonething to say.
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MR ROGERS: Just replying, if your Honor will permit me,
to the contention of MT Ford, that this is done for the
_purpose of intimidation, ‘and justl replying further, not
bto the charge, but to the intimation that his femily was
approached, I take it upon myself to incorporate into ther
record ‘b'he facts, according to my statement, which may
be proven, if so desired, that his femily has not been
epproached; studiously has that been avoided by us.
On the morning when the most definite information came to
me, I took the precaution to come to youi‘ Honor's cham- .
bers a'nd state to your Honor I urposed doing certain
thingse I didn't wish to be criticized for it, and thbdt

I purposed going myself, in order that I might be abso-
lutely sure that no ;’Lndiscretion was committed by faiiure
to follovf directions, His family has .never bﬂeen. seen by
any member of our staff or smy person connected wkth us or

ever has hbeen made to intimidate him 6r to carry news to

him or to his family, The only member of the family who

hes been talked to was this mom‘ing, and that came up by peL?

circumstance, and it transpired that his brother-in-lew
was working within 150 feet of my house, and he caine over
to see mey 4 neighbdr having already telephoned me early
in the'mofning that such conditions did exist as the

brother-in-law informed me of., I would have been derelict

e s e

i M OIS TR A AW A

3

in my duty if I had not sscertained from this relative by,

marriage, vhat the conditions were as he understood them
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but it was done simply by pure circumstance, and by vir-
tue of the fact that the telephone was received by the this
morming 2s early as 7 o'clock, telling me that this broth-
er-in-law had made certain statements after Mr Leavitt

was sworn in on this jury, to-wit, if Leavitt was on that
jury the d efendant would never be acquitted'. I would have
been derelict in my duty if I didnst find out what the
brbther—in-law, as a matter of fact, had to say. Ve dis-
claim any intimidation or disclaim anything except as 1
stated to your Honor before any investigation was made,
that facts had come to our gtention which we deemed it our
duty to invesstigate, and we have investisated it, without
in anywise attempting to reach the juror or his family or
intimidate him or terrorize him. We have not, if your
Honor please, followed any juror sbout to ascertain what
he said upon-the 1eave: of absence granted by your Honor.
We have never sent a person to endesvor to find out what
the jury may, verchance, have said to any person. We have
had no member of any femily seen by any person in our an-
ploy, nor have we any knowledge of any such circumstance.
whatever. On the contrary, I am informed that }persons —
I am not wepared to make any contention in that’ regard =-
persons have gone behind jurors who have been allowelto
g0 to their home znd have talked to persons with whom
jurors have talked, for the purpose of 'ascertaining what §

they say, and, if your Hohordesires any proof on that -~
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followed them into restaurants and one place and another
for the purpose of overhearing their conversation, If
it becomes necessary to prove tmat, Istand ready to prove
it. As far es intimidation or sny matter of that kind is
concerned, it is an old thing that is well said many y ears
2zo, people who live in glass houses should et least pull
down the blinds, Now, that counsel has said we are intim-
idating the juror, or that this has been done for that
purpose, it might be well to observe that two employes
of the District Attorney's office lived on the same floor
wifh this jury, and dined as closé &s circumstanceé' }vould
permit at every meal, for the purpose of overhearinge.
We heave done nothing of that kind, and we simply have pre-
sented to your Honor vhat we believed to be the conditions,

egppealing to your Eonor's sense of justice and discre- '
tion>. I am not prepared to cite a case in point in
California, because I am satisfied that a condition of this
kind has never been presented to the Appellate Court, so
that it might be placed in the r‘ecords', vhere it might be
available to us, and therefore, we cannot bring sauthorities.
This condition did exist in one case in which I appeared
gs counsel; a juror was sworn in -- true, the jury had
not been completed, but counsel for the prosecution was per
mitted to step in and challenge three jurors without any

showing whatever, except that he d esired tobexercise his g
peremptory challenge. If, in that court'd discretion --
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TEE COUR': I think that very thing happened in the sel ec-
tion of a jury in this case.
YR ROGERS: But there was an issue made in this case, and
there was no issue made, simply 2 desire stated to the
court, that he be permitted toexercise his peremptory
on information received by him,

THE COURT: That is going somewhat further,
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¥R+ ROGERS. Y-ur Honor, we disclaim absclutely any desire
to interfere with the due administration of justice. We
disclaim any desir2s to bring about any condition which will
not conduce to the welfa:e of society and the proper

respect due the court and judicial officers. Ve disolaim-
any deéire to bring prejudice upon this administration. We
have offered to show to your Honor evidence to acertain
effect. 1f that evidence, if produced, would not be of any
use, if your Ponor could not act, if the evidence were pro-
duced, the proper rule woculd be the rule that would present
the point we desire to present. Your Honor, it isn't a
ques tion so much of what this juror wi‘l do, unless the cir-
cums tances are very nmuch exaggerated in wy opinion, unless
the psychology of things are differant from what 1 believe
it to be, we will not have =z verdict from this juror in our
favbr at least. The great difficulty is that his persuasive
power, his opinicn formed as it baé been formed, according
to our inforrmation may, perhance, be used to influence and

sWay'other members upon the jury.
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~raised, if this juror'is in the conditiorn ¢f mind indicatk

5495

-1t is not the casting of one vote that might

be detrimental to the proper admninistration of justice, it is*

however, the right of the jurnr to be present during deli-

beration and to advance argument for the consideration of th

— A

other jurors. * We have a right, if your Honor pleases, to
ask for an acquittal just as much as we have to ask for a
hung jury, for a divided verdict; we have a right to ask for
an absolute acquittal by .a. jury, which is absolutely
fair and entirely unbiased, and without opirnion or prejudice
feeling or inclination whatsoever.

1f these matters had been presented before the
jury went into the box and we should have made the showing
which we offer to make now, the juror would have been ocusted
from his pcsition forthwith for cause,beyond a guestion.
Now, the only matter before your Honor is whether or not
at this time we shall go through what we believe to te a
farce in the proceedings from now 6n, if what we tell you
is true and what we offsr to prove is true, we are doing an
idle and useless thing here, andthe law does not ask us toc 4O
an idle or useless thing, it dces not presume courts sit
for the purpose of doing an‘idle aﬁd useless thing. 1f

this jury has a state of mind as we believe and offer to

opportunity whatever to get a verdict in our favor and that
tke law presumes we are entitled to have, if, perchance, the

evidence so justifies it or if there is a reasonable doub
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By his previous statements, we are simply trying a moot casﬂ
her@, if your Honor pleases, anl what is worse than a moot
case, we are taking tte defendant along to a verdict which
‘when rendered égainst him will not satisfy the conscience
of the public, will not satisfp the conscience of the,couft
and will not satisfy, in my judgment, any one who has a
sense of the fitness of things. er - right or justice.
The defendant is entitled to have 12 men absolutely unbiased
to hear hLis case, and if this juror has not that condition
of mind, we are coing an idle and useless thing in one
respect, and worse than that, we are doing an unjust and a
criminal thing . 1f your Honor pleases, how cm . Larrow ci
here and expect a verdict from a man who tas said, according
to our irformation, what 1 have offered to prove he did say?
Ve sit here with our fingdrse twiddling, trying cur case, it
is true, but with no expectation of a successful issue.
That,urnder the circumstances, is ﬁot the position the law
expects us to be put in and 1 go back many years, before any
ccdes were written and any decisions were handed down, tc
the 0ld maxim of the o0ld law which wzs written in the latin,
in the old law books, wherever there is a law there is a
remedy » Tkat is a wrong, any one with a sense of justice

must understand, any ore with a sense of fitness of things

must realize. '1 believe not a person who seegs the situa-

ticn but what will acquiesce in the statewent we ought nct

to be tried by a man in that cordition or frame of ningd .
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Now, the question is, because there is no speci-
fic statenent in the code or no specific rolding inthe
courts, are our hands absclutely tied? Must we go on
here to an unfighteous verdict or to no verdict at all?
i1t does rot seex to me we are that halpless, it does not
seem to me your Honor sitting up there to do justice to all
persons, rave to sit there and you nust stand by and see
ihjustice done to this defendant. 1f what we attempt to
prove is proved, does it not outrage ycur sense of the
fitness of things to endeavor to sit here and endeavor to
ﬁass upon the guilt or the innocence of this defendant if
z juror has that opinion against him? 1f it does outrage
your Henor's sense of justice and fitness of things--because
we were not fortunate enough to discover this matter bvefore
-~if your Honor's sense of justice is outraged, are your
hands tied? Must we go on to theverdict that will not be
convincing to a defendant, whick will not be of any gain
to the prosecution, and which will have no persuasive effect
upon the public mind whatsocever?

1 suggest, if ycur Horor pleases, that if a way
can be found, and it oughﬁ to be found, if these facis are
true, by‘the corsent of the District Attorney, bvecause he
is as much coun;el for the defendant as 1 -am--if & way can
be found by his consent it ought to be done. 1f those

facts are true, which 1 have offered to produce evidence on--

it seems to me, if your Honor pleases, that all persons
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engaged in upholding the integrity of our jurisgrudence
should coincide thut sone thing ought to bve done, and if it
can e done in this case without a delay of a monent, if
it occasions no loss of jurisdiction and if once in
jeopardy the doctrine thereof does not apply, it seens tc me
one of the easiest things in the world to say, "Very well,
we do not want-an unrighteous verdict, and we do not want
& jury hung here on such means and by such methods," it
seems to me the District Attorney might well stand up and
say, "Very well, your FHonor, if this i= proven to be true,

1 will listen to the truth--if it is prowven to be\true 1
want 12 fair and inpartiel men %o try the defendant and 1

do not want a verdict against this defendant unless in the
eyes of Géd and man it is a true verdict." That seens to
be the situation and a soluticn of it. 1f that is not
true, if 1 cannot prove these things, then no harm is done,
but if 1 can prove it, it seems tolbe a sense of justice

and of the fitness of things appeals to every mzan that

hears it . The defendant ought to have some reli&f and if
your Honor canrot give it, 1 appeal to the District Attorney
to give it to us in justice and fitness, and 1 disclair, as
1 have stated to your Honér, a lack of gcod faith, and 1
submit to your Honor, if anything had been done or had been
intended to be done by way of intimidation 1 certainly would
not have told your Honor tefore 1 went to El Monte why 1

went there and what 1 proposed to do, and whom 1 proposed
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to scze.

MR+ FORD. The question is simply one of whether your Honor
has a right to inquire at this time into things which, if
true, would te a grounds for challenge. W= do not contend
or concede for one mowrent that these--

THE CCURT. The defense has the closing of this argument--
VR . FORD. 1 thought they had made an offer and we had made
an objectior and, therefore, we had the closing upon our
objection to their offer, as 1 understand it.

NR. ROGERS. 1 moved that your Honor do hear such testimony-

1

MR . FORD. And we objected to that and 1 was proceeding
upon that theory that 1 had the closing. If 1 am wrong,
however, 1 have just a word to say, your Honor.

In givil cases the jury is not sworn in until
the jury is conmpleted and there is nothing inthe Code of
Civil Procedure with regard to the impanelment of jurors in
civil cases which prevents the court from rewoving one of
the jurors for cause after the jury has been completed, al-
though that could not be done in crimiral cases. In fact,
our courts have held in civil cases that a juror might be
challenged after the jurv was completed, in two cases, one
of thenm being the case of lawler vs. Linfort--

THE COURT. There ies a very different rule here--
YR« FORD. 1 only w=nt to call your Hornor's attention to that

fact, for the reason that the procedure is contrasted. 1

the case of the People vs , in the 105 Cal., ir Pe
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vs.vLinforth, a civil case the juror had been challerged
after the jury had been completed, and the court held that
the allowance of the challenge was not error. There is
nothing in the Code of Civil Trocedure preventing the court
frou doing that, but in a criminal case there is a law 7
which expressly prohibits the court from doing it. After
the jury is comnpleted, for any cause. In a criminal case
the court had seen fit to remove a juror after the evidenc
kad begun to be heard and in People vs Ward the court says,
"ln civil cases it has been held that a juror may for cause
be excused by the court after having been once accepted."
Citing Grady vs Farle, 18 Cal, 109, and Lawler vs Linforth,
73 Cal., 105, rot only where the juror had been accepted .
but the jury conpleted. Then the court says: "Put in
criminal cases challenges, preemptory or for causes nmust be
tékenWhen the jufor appears and before he is sworn to try
the case, but the court may for cause pernit it to be taken
after the juror is sworn‘and before the jury is completed."
Conétrasting the sections that obtain, one in a criminal
case and orein a civil case. Now, that prirciple, without
discussing it, your Honor, has béen cited in a number of
cases, which 1 cited to your Honor during the examination of
the jury ir the first instance. qnthe case of Teople vs.

123 Cal., 483; People vs Durant, which has
just been cited by counsel in the 116 Cal; People vs.

Beverly if the 87th Cal; People vs Montgomery, 53 Cal.j

W
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People vs. Rodriguez 10 Cal; People vs. Scoggins,
37 Cal; People vs Ward, which 1 have just read, and the
case of Teople vs Schmitz, in the 7th Appellate, 346.

Noﬁ, &our Honor, counsel has stated all of the
cases read by us were referring to some situation other than
the situation now presented to the court. That is true
with the manner in which it arose; but the court discussed
the very question which is now before the court, "When can a
challenge be interposed?" and just by way of illustration,
1 will read ore short paragraph from something 1 already
read to your Honor. After reciting that the juror should bd
unpre judiced the court says, "But that may not in fact be 80
and if not the question is, at what time in the progress of
the case and through what method of procedure may the
prisoner be held to allege that fact. Undoubtedly, if the
fact be known to him and he makes it appezr bvefcore the juror
is sworn, he may interpose a challenge for cause, but if the
prisoner had or did not know the fact of disgualifeaticen, or
knowing it is still unable to establish it before the juror
is sworn, what sfep may he subsequently t2ke to avail him-
self of the objection?®" That is the particular poirt that
is teing discussed in People vsi Fair , and it holds,
"There is only one time at which he may do it and that is
before the jury is conpleted.” Now, that is the only

question of law that is before your Honor, it is not a

—

M eE WY K MR N FEEEE K

question of legislation for your Honor in any way, shape ¢
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form. Your Hohor has to accept the iaw as it is;' your
Honor assumes, for the szke of discharging the duties of
your office, that there is come wise purpode either in the
existence of ﬂén-existence of law governing particular cases
1f there is any inequality in the law there is a method
provided by which they may correct it, in a pardon

by the government, which was intended driginally not as an
act of clemency, but intended to correct mistakes which the
lawmight make in individual cases by reason of its» Uni-

versality. Powever, 1 think there is a good reason for

and the point 1 was trying to make to youw Honor was this:
That whether the defendant intends to intimidate a juror

or not, the mere fact that charges have been made will in-
timidate him and prevent him fromdischarging his duties,
with that fairness and impartiality which the law aims at;
whether the charges be true or false, whether may ge proven
or not, whether they desire to intimidate or not, they
cannot fail to have that effect and 1 think that is the
reason the law prohivits it. They cannot fail to have

that effect and would undoubtedly often be taken advantage
of by defendants who if guilty of one crime would not hesi-
tate 40 commit another « At this time, however--

MR « ROGERS. Do you mean to accuse me of committ/;ngrime?
MR. FORD. 1 bave not made any accusaticns like that, and
the record will so show.
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MR . ROGERS+ You say a man thzt is committing one crime
will not hesitate to commit another and 1 do not like that
expression--
TFE COURT. 1t.does not convey that impression to me--
MR, FORD; 1 did not mean anything--
MR, ROGERS+. The accusation was nade that 1 was irtimidating
this juror and if a defendant will commit one crime he
woﬁld not hesitate to commit another, and 1 would like to
diseclain that statement.
MR . FREDERICKS. lr. Ford is citing hypothetical cases,
reciting especially from this--
MR« FORD. 1f you will read the whole of it--1 will say,
regardless--
TUE COURT. 1 will dispose of this. iir, Ford, have your
remarks any personal applicaticn whatever?

MR+ FORD. Absolutely none, they are addressed to the court

by way of argument and they cannot bear any possible applicad

tion .

MR. DARROWL 1t has been said so mény times is the reason,
in the presence of the jury--

MR. FORD. The point is at this time it is the law that

1 have been discussing ahd the effect that charges of this
character-=1 have expressly said, it matters not whether
they be made in good faith, it matters not whether they be

made in the belief that they have a right to make then or

with the belief there may be some other object to be
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obtained by it--it does not make the slightest particle of
difference, my point is it is a wise omission of the law,
becausevregardless of what the defendant may desire in that
matter it cannot but fail to have the effect to influenee

a juror‘in hies verdict and in his deliberations, and that

is why 1 believe that it has been admitted, and to make the
matter clear 1 want to expressly say 1 am not making any
charges, in making that argument to the court, against in
any way, shape or form, and 1 submit the matter to your
Eonor on the pﬁre question of law which is before tke

court.

MR « FREDER1CKS! In regard to counsel'’s admission that
there was ﬁo law jﬁstifying the matter or saying if there
was none he appealed to the District Attorney--the District
Attorney is an officer of the law and charged with the

duty of enforcing the law as it is and charged with the duty
of doing what he conceives to be for the hest interest of
society, and that is what 1 am trying to do in this matter,
and especially at this tire, in dpposing this motion, or

by whatever name the action may be designated.  Counsel
puts several ifs in his suggestion  which were, if the
deferdant would not be irn jropardy and all that. As 1 have
read the law and come to the conclusion not only in this
case but in ofhers, any move such as counsel suggesté
would.-be an aksolute dismissal of this case,}absolute dis ~
missal of the case, for, if the jury brought in a verdict
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Builty it Wouid be brought in not in accordance with law
and could be set aside at will and certainly no defendant
would submit to it--

MR+ DARROV . May 1 ask & gquestion?

MR « FREDFRICKS. Certainly, ¥r. Darrow. 1 don't know whether
1 can answer it or not, but you can ask it.

MR+ DARROW. You can.- Supposing you were inclined to do
this~~1 don't say you ought to, that is your business--

MR . FREDERICXS+ Yes.

MR « DARROW » --but, here is a juror who has been‘ill, and
has delayed the #rial several timeg, has doctor's certifi-
cates and all that, who may be ill again tomorrow. Suppose
on request of fhe defendant you s tipulate with us thzt on
account of the illness of this jury, the 13th juror takes
his place, is there any possible chance that we could raise
a gquestion about it?

MR « FREDERICKS. Yes, 1 think so. The juror has been in
court here and said he could go on.

MR . DAPROWf That would not niake any difference.

MR, FREDERICKS., 1 am thoroﬁghly satisfied with the rectitudg
of this man, although he is an absoiute strangér to me, 1 an
thoroughly satisfied with him and 1 do not kelieve it is a
question that there should be any such precedent as this

establisheds 1 know it would not stand if the deferse

A4

lost the suit and they had the right to appeal, 1 know it

would not stand a moment, and we have got to drive along
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according to law. We had our time, we examined the juror,

both sides, we shot our bolt, now let us drive on.

TFE COURT. Gentlewen, this is a very unfortunate incident
in a good many ways . 1t is unfortunate that there should

be any suggestion of an imadversion against counsel

for the defense in making the investiggtion. 1t was dcne
with my knowledge. iWre Rogers came to my chambers yesterday
morning, as he has stated, he had proposed to make such an
investigation unless forbidden to do so; it was not for-
bidden, 1 had been in touch with counsel on both sides =md

conferences with

had several /counsel on both sides inregard t- this matter,

and had had it very much on my mind , especially all day yes-

terday and last night. The defendant asks to have the juror

'who had heard much of the evidence in the case tried at

this tinme as %o his qualificaticns to act. The prosecuting
attorney states that he wishes such an investigation if it
could be legally.made; the court shares in that attitude
with pounse] on both sides, if‘such an invesgtigation as
this‘could be made within the law it would certainly be done
in this case but 1 do not believe it can be done, gentlemen.
From the examination that 1 have made of the law
and fhe argument which has been presented here this mo;ning,
1 am satisfied that the examination as tc the qualifications

of the juror to serve in a given case, speaking now of cri-

minal cases, must be mace before the jury is sworn; that the

challenges upon either side nust be presented before that
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time, failing that parties must holc¢ their peéace until
after the cash has been submitted. 1t is unfortunate that
either party should present this case to either a judge or
a jury where there is any qugstion in the mind of the party
as to whether or not his case will be determined upon the |
evidence and facts and the law as duly presented; tha% to
my mind is the most regrettable part of this incident. The
Supreme Court, however, has held out the comforting statemert
thatfreguently happens that the man may have previously
expressced similar views or given lcose exbressions to some
statements before he is impaneled on the jury and yet bte
able to put those expressiocns and views aside and to be
able to render a just and true verdict. 1 trust, and per-
héps iflis but fair to say, that 1 believe and bépe that

in the case of the particular juror involved here that
such is the case; 1 believe such to be the caseand we will
simply have to abide the event and determine the suffi-
ciency of that belief. 1 velieve that this juror will,
from'my observation here in the court, and my visit tq‘hﬁs
house the other day when, of course, the subject of this
trial was not discussed, the geneial appearancé and quality
of the man's nind, 1 believe te can put aside aﬁy_opinion
he has, when he is rendering a verdict here according fo
the law and the evidence. At any rate, 1 ar satisfied

that the power does not exist in the court at this time to

stop the trial and enter upcn a trial of the qualificationg
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cf this jurcr. The application to present evidence upon
that subject is therefore dénied. 1 want to make the
ruling very full, Hn Reogers, and if that is not sufficient--

MR, ROGERS. 1 was about %o suggest, if ycw Honor pleases,

1l cdesire tc have it appear that 1 offered to call these

witnesses who are umier subpoena and in attendance upon this
court. » |

THE COURT+ 1 have so understood the offer, lr. Rogers.

MR « ROGERS .« Yes.

THE COURT. The court will now adjourn until 2 o'clock this

afternoon.
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.

AFTFRNOON EESSION. July 35, 1918; 3 P.M

Defendant in court with counsel.

THE COURT. Call the roll of the jurors, lMr. clerk.

(RolYl call of jurors by clerk.)

TFE CLERK. All present, your Fonor.

THE COURT. You may proceed, gentlemen .

MR, FREDFRICKS+ 1 wanted to ask \r. Steffsns another ques-
tions« You hzd him here sometime.

VR « RCGERS. When would ycu like him?

MR, FREDERICKS+ 1 am ready any tiume.

L E COMPTE DAVI1S,
a witness called on behalf of the defense, being first
duly sworn, testified as follows:

DIRECT EXANINATION.

VR + APPEL. Q You may state yow mname , please.
A My name is LeCornpte Tavis.
€ Do you reside here in the city, lr. Davis? A l-do.
Q Vhat is your business, ozcupation or profession?
A 2WYET
Q How long have you been pruactinging law? A 31 or 23
years. | |
Q kog_were one of the attorneys on-the part of the defense

in tk case of the Péople‘against J. B. and J. J. ¥cNamara
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was called there as a witness before the grand jury?

9510

and others? A was.,
% Do you know the witness George Behm? A 1 do.
% Do you remermber when you first became acquainted with

Fim, about what time?

MR . FREDERICKs; 1 didn't catch that name.

A George Behm.

MR . FREDFRICKS ®* Oh, yes.,

A 1t was sometime near the beginning of the trial of the
case, just shortly before, inthe Superior Court.

You are a member of the firm of Davis and Rush? A 1 am.

With offices here in the city of los Angeles on Sprirg

0 O O

treet and second? A she northwest corner of Spring and
Second, Bryson Building.

Q You became one of thelattorneys of the McNamaras about
what time? A 1 presume it was sometime along in June of
last year.,

Q@ 7You continued to be ‘one of the éttorneys until what time?
A ymtil the plea of guilty was entered. |

Q Do you remenber about the time when George Belm was

subpoenaed as a witness to appear before the grand jury, or

A I do.
Q During that time and prior theretc and thereafter, how

often and with what frequency weré you in conpany with .re

Darrow? A Well, from the time r, Darrow came here until

the close of the case 1 was practically with him every btimk
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he was here. 1 do not suppose there was a day went by 1
wzs ot with him, and 1 was with him most of the time.
¢ Now, do'you remember any meeting between you and lir. Darrow
and r. George Behm, at the time he was to appear before the

grand jury? A ves.

N st e

@ You nmay state whether at that time in your présence, iir.

Darrow did or did not instruct the witness Behm to testify

in any particular manner or to answer any particular question

that might be propounded to him before’ the grand jury in any|

particular way.

MR . FREDER1ICKS. 1 presume this refers to the first time he
appeared before the grand jury? . Fe appeared twace. 1 do
nct wish to object to it if it is clear.

. : . ) 3 \\
A You mem to give a particular answer to 2 questlon?’/gwﬂ,,_
\

MR. APPEL. ves, sir. A 1o, except to tell him to answer|

that question, and there were cert=in questions that.r. \Q’F‘

Parrow and myself both told him to éay to the grand jury,
when they asked him that question, that it was incompetent,
irrelevant zand immaterial and did not concern the case, but
he could not remember or did not remerber enough to say
incompetent, irrelevant and immatérial, and so we finally
todd hin to say, when that question came up, "That does not
concern the case," and refuse to answer.

& wyow, you nay state whether or not you or .r. Darrow or

in your presence or in the presence of each other at any
time stated to Xn Geopge Behm to deny any fact concerning
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which he was to be asked or to deny the truth of any fact

or to rnake any declarazation contrary to the truth of any

fact that he might be inguired of? A Yeither of us did.
Q Wow, you remember that after the first time that ir. Behm
went before the grand jury that there were some proceedings
wherein he was cited to apﬁear before the court in contempt

proceedings? A Yes, 1 remember it distinctly.

—_——

Q ¥Fow, after those proceedings were instituted do you rem-
ember of his going before the grand juy a second time?

A 1 do.

Q@ Who represented Mr. Behm in those proceedings? A Why, as
nearly as he was represented by anytody 1 did. '
Q@ BRefore the second time, say the night before the day when
he went before the grand jury the second time, and after the
institution of those contempt proceedings, did you and in
Tarrow and Mr. Behm have a consultation’ together upon that
evening? A Ve did. |

@ Whrere was that consultation? A My recollection is

that it was in my office, in the lirrary of it. 1 think

we firat met at Wr. Darrow's of fice and went from there

over to my office; wanted to look ub some authorities,

there is where we had the conversation.

Q@ Do you remeutrer whether or not & Behm had furnished

you; had with you'there at the consultztion a citation and

an affidavit of the foreman of the grand jury wherein
appear the questions that had been propounded to him and
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which he had refused to answer, upon the occasion prior to
that time when he was examined tefore the grand jury.

A 1 would not say that Vi, Behm furnished it, though that

is my recollection, we had it there before us.

Q@ 1 will attract your attention to a docuﬁent here which
has been introduced in evidence and which is marked People's
Exhibit Nurber 31. 1 wish yocu would be kind énough to look
over it so that 1 may state a question to you in reference
to that. A When you say look over it, do you mean read
it all?

Q@ Well, just examine it in a general way. A 1 have
examined it, ir  Appel.

Q Now,lassume in my question that that is only a copy--
MR . FORD = Dardon me just armoment.

MR . APPEL.. --of +the paper served upon George Behm.

A 1 don't know, 1 think that 1 put tke marks that you

will find upon it there in thbse quéstions, they look like
my hiergglyphics.

Q xow, at that consultation-- A 1 nmean when 1 say the
marks, 1 mean those in front, a cipher and ?he other marks
and not those that are to the right.of the sheets. 1 didn't
put those on, 1 don't know who did.

Q@ Now, at that time when you and i, Darrow and lir. George
Behm were present; the night before he went before the grand

jury the second time, what is your best recollection in

reference to whether or not you had a copy of some such
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document-as you have examined no¥ there at that con-

sultation.
MR « FORD. Referring to Exhibit Number--
MR . APPEL- 81 .-
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A Ve had some such instrument theree It seems to me,

there, that probably those answers were made after we talk-

ed with him in this particular instance, so I w#ht be sure.

@ Anyhow, it wa s 2 document which had been served upon
him requiring him to appesr --Aiequiring him to appear and
show cause vhy he should not be punished for contempt,

and setting out the questions thét had been asked him, and

his refusal to answer them.

Q@ His refusal to answer, Very well. Now, did you pex-\"“";"”"

sonally go over with Mr George Behm each one of those
questions? A I did. |

Q@ Yow, did Mr Darrow join in discussing those questions
with Mr Behm at that meeting? A me did.

Q@ DNow, you may state to the court and jury whether or
not at that time, either you or Mr Darrow instructed the
witness to deny the truth, or give any answer contrary to
the truth of any of the facts referred to in each one of
those questions which was then before you? A We did notly
in eaéh one of them or in any of them, I can briefly |
state to you what was said. '

Q-, State what was said to him, A After discussing the
matter and reading it over, why, I took up the paper and
read him the questions and when sny question didn't concern
the case, or in tﬁe opinion of either of us, it was not
relevant to the issue, Mr Darrow said to hﬁn,' "Answer

that that doesn't concern the case", and refuse to answer
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Whenever we came to & question that we thought was relevant
and material, Mr Darrow said, "Answer that quéétion,"
without s aying anything else'; |

Q Were there any other or different instructions than

you have indicated now, given to him at that time?

A At no time that I new of.

Q Now, upon that evening, after that consultation was
over, do you remember whether sny appointment was made
with MT George Behm for the following morning before he
should appear before the grand jury‘? A There was. ,

Q Was that appointment kppt, do you know? A It was.

Q@ Vho kept it? A Myself and Mr Rehm.

2 Was MT Darrow there present at that time? A pyge was
not. | |

Q2 Where did yéu meet MT Bemm? A At my office.

Q@ Mr Behm ca&ne to your office? A Came to my office.
Q@ Do you remember whether or not, you and Mr Behm went
anywhere after that? A My recollection is we went be-
fore the grand jury at the time he came, that is, he went
before the grand jury, and I went to the door in front
of it, the ante-chamber. |

Q: ?ou:—vent where? A To the lobby of the court house in
front of the grand jury room.

Q@ In front of the grend jury in the old building there?
A Yes sir‘. |

é Now, fram the time Mr Behm came to your office on tmt |
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morning succeéding your previous night consultation on
the day beforé you went before the grand juryifgp to the
time he entered the room of the grang jury, you maf state
whether or not from the time you first saw Mr Behm that
morning to the time he entered the grand jury, whether

Mr Darrow spoke to him &t 211? A He did not in my pre-
sence, anfl I know Mr Darrow was not there in my office at
that time.

Q With reference to the appointment, vhere was the ap-
pointment to be kept, at whose office? A My office.

Q And Mr Behm, 2s you say, came there? A Came there.

Q@ From the time he came there, up to the time you went to
the grand jury lobby with Mr Belm,was MT Darrow present

at any time in the ypresence of Mr Belm? A No sir‘.

Q@ Did you and MT Behm talk over these questions egain
that morning? A I don't know whether we did or not, but
that is my recollection that I went over the paper with

him againe.

Q@ DNow, did you at that time, or'any other time, succeeding
your meeting him in your office, on the morning that he

went before the grend jury, the second time, give him

anix other or different instructions than you have already
indicated that wes given to him the night previous to that?
A I did not. |

o: Now, prior to MT Behm being called before the grand

jury the first time,were you ever present at any conver-
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sation had between George Behm and MT. Darrow, in your pre-
sence, in reference to his going to the county jail?

A ves, I have been present at various confersations
| e S

with them both. -

Q@ Now, diring any of those conversations, you may state
vhet her or not Mr Darrow or yourself instructed or asked
Mr Belm to go to Mr McManigal at the county jall and get
him to change sany testimony or any statement that he

might have given before, or that he was supposed to give,
or to retract any statement that he might have given be-
fore, or allegged confession that he might have given before
MR FREDERICKS: We obj et to that on the ground no founda-
tion is laid, hearsay, irrelerant and immaterial.

THE COURT: Obj etion overruled.

A Yever.

MR APiJEL: You may gtate now to the jury, what, if any-
thing, was said by you or by Mr Darrow to Mr Behm in re-
lation to his visits to the jail &t any time that you

were present?

MR FREDERICKS: We object to that on the ground it is hear-
say, no foundation laid; irrelevant and immaterial; self-
serving , if sdmissible at all, and no foundation laid if
i{: is an impeaching question, and, in fact, negative testi-

mony. The fact that this never occurred when MT Davis

was present would be no denial of thefact that it did oc~

cur at some other time,
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THE COURT: oOverruled. e |
A  Thy, Mr Behm said that he would go over to the jail
and have a talk with mr McManigal with reference to the
case, and M¥ Darrow said to him that we would like to
kﬁowrvery much what he had to say gbout the matter, and
that if he wanted him or us to defend him, that he was |
willing to do so, snd MY Behm said that he was sure that
Mr McManigal hed made statements that was sttributed to
him uvnder menace and thxéat‘and that it was not true, gnd
that he was sure that if he talked with Mr McManigalnhe ]

would say so. That is &bout the substance of it. o

it
et AR
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Q@ Can you fix about the time of those conversations?

A Prior t6 the time that he was taken before the grand jory
Q@ And with reference to the time that he came here, between
those two times’, how shortly after he came here and how
shortly before he went before the grand jury, if you rem-
ember? A 1l remenber two or fhree conversations, and
they occurred between that time, the firet one shortly after
he came here, and 1 presure the last one shortly before he
went before the grand jury.

Q@ Were there any instructions given to lir. Behm in any

of those conversations to say anything to terrorize him or
to induce hir to change his testimony, or anything of that
kind, from you or ¥r. Darrow? |

VR. FREDER1CKS. We object to tha® upon the ground it is
hearsay, calling for a conclusion of the witness; no
foundation laid; and negative testimony. As 1 have not
the testimony of Mr. Behm entirely in mind, 1 do rot now
recall that he claims to'have had any such conversations

in the presence of this witness. _

THEE COURT. 1 think the objection - it calls for a conclu-
sion is well taken . Sustained on that grourd and no other.
MR « APPEL. We take an exception.

MR « APPEL. Q@ Was there anything said with reference

to ¥r, Behm in youf preseﬁce by 1. Darrow or by yourself in

reference to any coercion, intimidation, inducement or in-

scanned by LA B LIBRARY




DN DN DN RN DN D b e e el ek et
S O B W N =S W 0 -3 Ol B WD H O

© 00 9 & Ot = W N

5521
fluence to be exercized by him upon Mclanigal at the
couhty jail or elsewhere or in effect or purport, or any-
thing purporting to mean the same thing?
VR « FREDER1ICKS.- Objected to upon the ground that no founda-
tion has been laid and that it is irrelevant and irmaterial.
As 1 renember the testimony of Behm he made no claim of
any such statement being mdde in the presence of :r. Davis.
MR . ROGERS. The purport of Behm's testimony, if your Honor
please, yastaﬁ statement trat iir. Darrow had endeavored to gef
him to go to McManigal and get him to change his testimony.
Your Honor will remenber he rang that one phrase t krough,
"Change his testimony."
YR+« FREDERICKS. But it was all with Mr. Darrow.
M@ ROGERS. We purpose to show that iir. Davis zand .. Darrow
were together when lr. Behm talked with r. Carrow, and under
no other conditions « We will conrect it up later in that
behalf. |
TEE COR T. 1 think you are entitled tc it on that theory .
VR . FREDERICKS. Of course, if they intend to show that ur,
Behm never talked to Mr. parrow except when }ir, Daviswas pre-
sent, why, my objection, possibly, would not be well tzken,
but 7 did not so urd erstand it.
THE COURT. Can you give me the page of ur. Pehm's testinory?
MR. ROGE BPS. 1 can't dd it without a few_momenté.

MR « APPEL. 1t commences , ycur Homor, at 2352, Volume 28,

that is the portion that 1 spoke of.
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THE COURT. The ob;ection is overruled.

A Nothing.

MR « APPEL. VNothing was said. Now, 1 wish you would be kind
encugh to state- to the court and jury whether at any conver-
sation ycu had with George Behm or . . that ir., Darrow

had with George Behm in your presence between the time that
he arrived in the city of lLos Angeles and the time that he
first went before the grand jury, you or ir. Darrow stated

to George Behm to go to Ortie McManigal and to get Ortie

to come across, or words to thateffect or any such language
as that?

MR, FREDERICKS® Objected to upon the grourd that no founda-
tion has been laid. The testimbny of the vWtness, as 1
remember if, was to the effect all conversaticns that he
had about ir. McManigal were had with Darrow alcne and not

in the presence of any one else, and therefore a denial

that he had such comwersations in tﬁé presence of this witned
would be immaterial and no foundation laid .

MR . ROGERS. We purpose to show that all conversations of
any consequence or importance were held with Eebhm by ir.
Pavis and «r. Darrow conjointly. |

MR. FREDERICKS. 1 think that ought to be shown first before
it.is material.

MR . POGERS. Can't show everything all together.

1
L

3 €

MR. FREDERICKS. fhren we z2sk leave to cross-examine the
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s .
MR .POGERSi dorntt know as there is any authority for thag\
procedure. T only éross-examination permitted is cross-/<
examination as td, foundation.
¥R « FREDER1CKS. .Th t conversation that is beirg read now
by wre Appel, asvl understand his conversation, which lr,
Behm gaid occurred with\ir, Darrow alone at his hcuse.
VR APPEL. I know, but Nf the witness says he had a con-
versation with me alone 1 Rave 2 right to show that someone
else was present.
10 THE COURT. Mr. Appel, the courX has admitted a great dezl of
11 testimony on the avowal of the District Attorney that he woulld
12 make the testimony connect up in a cerfain way, under his
13 intention to make a certain showing The avowal of the
14 defendant is equally good and must hake the same respect. L
15 1t is a matter of the order of proof. When counsel states )
16. he will make that showing 1 expect he wilN do it.
17 VR FREDERIGKS- Would your Honor take inty§ account the
18 almost physical impossibility of this witneds saying that
19 Mre Behm did not have private convefsations with r. Darrow
20 about which this Witness knows nothing?
21 MR+ FORD+. This is a conversaticn 3t the house bf ir. Darrow
22 in Chicago before lr. Davis came into the case even.
28 THE COURT. 1 had forgot*en about that Cricago cS@versation.
24 | 4R. ROGERS. 1f your Foner pleases, the.testimony Q{ the
25 witness ‘Behm to the effect that his confersations were with
26

k. parrow alone, we purpos2s to controvert, we purposeito
\i BRARY
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true. know how easy it is, according to the Code, the Céc
says evidence of the oral admissions or étate&en/g? a party
are to be recgived with caution. Recause wWe all realize how
easy it is to skuy 1 met a man at such and'éuch a time and

had a conversatioy with him. We purpose to show by circum=-
stances and by the Xestimony of all witnesses of the defense
who have knowledge of “the subjecf that :ir. Behm's statement

and conversaticns wefe nd&t held with ¥r. parrow alone hut as
a matter of habit held not \qnly with lr, Darro# but with all
members of the attorneys staf parficularly fhe witness
upon the stand.
MR. FREDFR1CKS. Ve maintain that duch a foundation, in
order to make this testimcny competen®d, would be physically

impossible, and a moral improbability.

A WO ST W . W W W M A

scanned by LALARLIBRARY




[ I B - o B

-

10
11
12
13
14

16

17
18
19
20
21
22
23
24
25
26

” 5525
Mr Darow, sccording to the testimony that is now before

the court, &t any rate, came out here after a first meeting

with Mr Darrgw -- Mr Bem = '~ had that meeting with Mr Dar

row in Chicago.\ Now, it would be impo ssible for this wit-

ness to say thst KT Darrow, who Mr Behm says brought him

out here, didntt hawe private conversationswith him
at vaerious times, all\of which this witness knoww nothing
et all, end for this wiiness to say that he could overhear

these things certeinly is not admissible st all as proving

that Behm didn't say that.\ Now, it is truej]!ir Behm had
said I was conversing with Barrow alone on a certain day
in Aﬁgust at a certain piace, at his office at & certain
hour, #nd he and I were there alone, and this conversa-
tion occurred which I am relating, then it would be prbpér
to show that MY Davis was there,\if he was there at

that time in that place, aud that dhat conversation did not
occur at all, but to @sk this witnesy if he evef heard Mr
Darrow tell Belm to do these things, w ich we maintain sre
unlawful, why, it doesn't prove that MI\ Darrow didn'tdo
them, because Delm himself says that they \yere not dor in
the presence of this witness, and #re think that it does

not go to the weight of the testimony at all.\ It goes &b-

solutely to the admimsibpility of it. It is neg&tive tes-
timony. I might téke the stand or your Honor migkt take
the stand or & thousand people might. take the stand\that
know Mr Darrow and see him every day, and we would s

Behn never had any such conversation with Darrow /:lin our

Sconn®d
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pre§e<10e. That wouldn't be admissible to prove that Dar-
row didn't have a conversation with Belm privately and
alone. '

IR FORD: \The witness -- or the question that is now ad-

Gressed to the witness is for the purpose of & contradic-

tion of the alleged declaration of the defendant which Mr

Behm testified\occurred in Chicago at the house of Mr Dar-
row, there being\present at that time Mr Darrow, Mr Behm,
Mr Harrington, Mrs\McManigsl and the defendant, On p%é
2268 -- ' | |

THE COURT: I have it.

MR FORD: =~ from which the conversation is takene.

Now, there cen bve only one fective way to disprove the
statement of Relm, and thet is\by putting Harrington or
Mrs McManigal ¢nd some of the othng persons present who
were there end heard the comversati » OT to prove that

on that occasion there was another pa'y present whom the
witness did not mention, put that party ‘on and let him tes-
tify., They couldn't disprove thst convershtion by saying |
thet sometime after thet -- after Mr Davis had come into
the case, this conversation having occurred lony
Davis had any connection with the case, according

records in this case, MT Davis, according to the

corc erned, is not sssociated until after that conversastion

had been held.
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MR APPEL: Now, then, cof course, I don,t know enything
about whit counsel thinks, but certainly he cennot think

for me non for eny of us,

THE COURC:\ Just & moment. Iwant to look at the record.
MR APPEL: call to your Honorts attention, to set you
right , and to\set him right. ‘

THE COURT: ALYl right. Go ahead.

-

MR APPEL: Mr E has testified here for the People, and

he has stated, your Honor, thet he ceme down here on the
27th day of June, aRd that he went over and saw Ortie Mc-
Manigal on the 30th of .:J'une the first time. That is
three days efter he cem¢ here; he hes testified that the
first dey that he c ame here he had no particular conversa-
tion 'with MT Darrow; that thesecond dsy whexi he came
here, vhich would be é&bout the 28th, the second or third
day, he had & conversation witkh MT Darrow at the Higgins
Building, that he went down snd \saw Ortie McManigsl, that
he came back and he said to Mr Daryow, after seeing Ortie
McManigal on the 30th day of June, that he ssid to him,
"I cannot do anything with Ortie McM al", and that Mr
Darrow says -- "I said to him, the boy is stubborn, I said
he had not gbing.to come across &nd Mr Danrow, he got up and
walked backwards and fowards on the fdoor zs if he was

no truth,

very uneasy, fjmped up, he says, 'God, truth

you have got to get him to come acrosse.'" Now, e says

that conversation occurred on the 30th day of June sfter

scanned by IXLEWLIBRARY

A W T N ot W W W A A, W

. —



[N

(VM)

Nele o s D=2 T ) SN

10
11
12
13
14
15
16
17
18
19
20
21
|22
23
124
2
2

5528

he left\the jeil ad came down to the Higgins Building and

talked to Mr Darrow, snd we prepmss to show that on that

day, on th§ 30th day of June, 2ll of the day that Mr Davis
was with M% Darrow at all conversations with that man,
and that MY Darrow did not say anything of the kind.
Nowhere has MryBehm said here in this particular conver-
sation that hé was alone with Darrow; we not only propose
to show by MY Davis that he was there p esent at that
conversation, but we propose to show that others were
there present at ether conversations with Mr Bemm, after
Davis left there -- § that no such statement! was made
at either of those cf:onv‘érsations_ with T Darrow,.

THE COURT: With that offgr on your part, I think that en-
titles you to it. ‘

MR APPEL: He?e is the testimony, page 2280,

MR FREDERICKS: That does not titie him to the question
before us. He is arguing anothe\matter.

MR APPEL: I &am trying to ague that, I am trying to dis-

on Chicesgw, I don't

prove, end you are trying to shove m
know anything about Chicego.

THE COURT: I think it does.

MR KEETCH: I asked counsel for the pege, ond he gave me
2268, am'l that relates to a conversation in Chiiago.

MR APPEL: I von't g0 to Chicago.

THE COURT: The conversstion referred to is on page

2280,
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¥R KEETCH: her efers to page 2280, that is an entirely

different mattex.

' )
MR FREDERICKS: W1ill the court indul'ge us to have the ques-
tion read.?

THE COURT : Yes.

o

_.-—-—-"“““"

MR APPEL: I would put it in this way, Mr Davis. Do you
remember being esent at any conversation afuer George
Behm ceame here fi'om Chicago? A I do.

Q In the Higgins Building after George Behm -~ where he
reported he had been to see Ortie McManigal.

A I rememb er he reported several times he had been
tosee Ortie McManigal;

ci Now, after that, on the day that he reported that, were
you present there in the Higgins Building with'Mr Dari'ow,
eand Gid MY Darrow say to him, "éod, truth or no truth, .

you have got to get him to come scross", or words to that

. effect or in substance?

MR FREDERICKS: That is obj ected to on the ground no foun-
dation has been laid. Mr Davis'! reply to the previous
question was that he was there several times that he came
veck from the jail,

MR APi’EL I qan ro_nly take one at a time.'

MR FREDERICKS: Mr Davis! ettention hes not been drawm to
this time and place and circumstance and the persons pre-

sent.

scanned by sl S IBRARY

LR e L 2t P S RN A Nt



©W 0 3 Y Tt s W DN

Do Do [\4 Do Do Do Do o [ [ bt p—t = p—t et bt |
ez ot = w Do p—t =] © [0 2) -3 (=2} ot >~ o Do pmd <

. MR APPHEL: We have @ right to put the defendant on the

talked to Mr ortie mcManigal , that he talked with him

PHE COURY. I think so. onj ecti’on overruled.

_ 5530
MR FORD: 4And no foundation has been laid showing Mr Davis
was present at every conversetion between Mr Darrow and

Mr Behm.
stand to show that 2t no time after Mr Behm came home &nd

alone. € has & right to say érery time he talked with

him Mr Davis wes present.

MR APPEL: Read the question,

MR FORD: That is evidently an avowal they are going to
shqw he was not ‘present alone,

THE COURT: Yes sir, that avowal has been made.

MR APPEL: Never mind that we have & right to show that.
A I think I remember the question, unless you want to read
it.

VR APPEL: v®s sir. A me did note

Q He did not? A No sir.

Q Did MT Darrow at that conversation ors eny other vhen
you were present, state to MT George Belm, referring to
Ortie McManigal, "We got to get him; we got to get him to
save the McNe&mara boys; to save the disgrace on his family,
and all you people, we have got to get him to come across"?
MR FOED: Vhat pag'e is that, please?

MR FREDERICKS~ That is obj ected to on the ground no founda-

tion has bveen laid in that Mr Behm never said amyone else
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was present except himself at the time he had such conver-
sation. v '
¥R APPEL: Are we bound by his testimony?

THE COURT: 01?3‘ eetion overruled,

MR FREDI'S:RICKS: I am making my ob,j ection, that is &ll.

MR FORD: = We would like the pege.

THE COURT: As to the foundation, I would like to have
that, MY Appel,. I do notvant to rely on my memory.

MR APPEL: You mean by "foundation", I have not dalled at-
tention to the language, I suppose? i>a.ge 2283, commencing
with line 8, 17, down to the end of the pége, line 26.
THE COURT: frjection overruled.

MR APPEL Now, read the question;

A He did not.

Q@ Did he then, in addition to that, did Mr Darrow say in
addition to that, "You have got to go back egesin, George,
and see"what you can do with him"? -
MR FORD: We object to that ‘on‘ the ground no foundation
is laid for the asking of the questions that it does not

contradict the testimony given by MT Behm or anyone else.

Mr Behm's testimony being, line 8, pege 22835, there was

nobody present at all at that time, except ¥r Dafrow.

THE COURT: Obj ect_ion‘ overruled,

¥R APPEL: @0 ahead. A No. _

Q Did Mr Darfow in any of those conversations that you

were present, say to George Belm that he, George Behm -~
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¥R FORD: Wnhat pege?

MR AP?FL: Page 2285 -~ '/ . “should keep going back

there and vistt I.Ecl.&énigal &s often as he could for fear he,
McManigal might weaken and then did Mr Darrow say, "You

can et him that way", or words to that effect?

MR FREDERICKS: That is objected to on the ground no foun-

dation has been laid; that it does not serve to impeach

any of the testimony given by Mr Behm, Mr Behm having
expresély stated that conversation occﬁrred bvetween him

and Mr Da.rrovx:r alone.

THE COURT: Ob,] ection overmled. ‘

MR APPEL: You can see vhy he said thate A He did not.

Q Did he at that time or any other time between the

27th day of .j'une, end the time that George Behm was call-

ed before the ;}rand érury the first time, in your presencé,
&t any conversetion had between you ‘and Darrow and Behm,
did Darrow say to him, "Keep going, keep him in good huzﬁor,
and ¥f youseec sny points where he is w}«eakening towards
coming across at eny time --"

MR FORD: What page? »

WR APPEL: 2286 -- or words to that effect?

MR FREDERICKS: mhat is obj ected to -- _

A TXNo, --excuse me for answermg before you objecte

MR FREDERICKS: Al1 right. That is objected to &s no foun-
dation laid in that it does not iﬁpeach any testimony

given vy George Béhm, G eorge Behm having said that such
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conversation occurred between him and MTr Darrow when they

were alone, and the denial of this witness that he ever

heard such conversations, would not serve to impeach Mr

Belm.

THE COUR': 0Obj etion oerruled,

A No, he did not..

MR APPEL: DO you remember whether &t anmy time when éeorge

Behm made sny statement to you in the mesence of Mr Dar-
row, about his bhaving taken the children somewhere in the

vicinity of the jail, McManigelts children, end passing by
there =~

MR FREDERICKS: We object to that as hearsay, immaterial.

MR APPEL: I am drawing his stention to a particulsr
conversation --

MR FREDERICKS: If it is merely preliminary, withdraw the
objection. I presume it is & yes or no queétion?

TEE COURR: All right. |

A I remember him sgying at one time, I wouldn't say
whether Mr Darrow was there present at thet time or not,
but he said at one time he went dovn the street with a
little child beside him, the father sew him out of the
wiridow - ‘

MR FREDERICKS: We move to strike out the answer as
not r esponsive. Tﬁat is & preliminary question that -
should.‘pe'answered yes or no. |

THE COURI': Strike out the answer, You can answer the
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question yes or no. A I would not e positive whether
MT Darrow was preéent.

MR FREDERICKS: I didn*'t understand that that wes included
in the question.

A Read that question tgain.

MR APPFL I s&sked if you Membe red whether he having re-
ported theat fact, that is, Belm having reported that fact?
A Well, as I understood the question it included myself
and Mr Darrow bo’ch'. I remember his having reported the
fact, but whether or not Mr Darrow end Iwere both togeth-

er at that time, I dontt kmow.
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¥R. APTEL. Yow, at that time, when he reported that fact,

Was re Darrow present and did ¥r. Darrow say to hinm-didn't

VeManigal say he didn't teke the boy over to see his

father McManigal, ¢ didn't pay any attention to Mckanigal's
hollering to btrirg the boy, and did Darrow say, that is right,
Ged Daan it, tease him and then he will come across. . Did
you hear any sitatement made by Darrow at that time or any

other timet

¥R. FORD, Objected to upon the ground it is a compound

quesfion.

MR . FREDERICKS. Otjected to upeon the ground that no founda-
ticn has been laid for tre asking of the question. Twc

Jues tions, heargay and no foundation»been laid for inpeach-
ment; persons present, they are not the sane as those
referred to in the testinony of Behm.

TEE COURT. Objection overruled. .

A ¥re Darrow never said that to Mr, Bdm in my presence at any
time.

MR, AfPEL- Q Wes anything said to him at the time the
report was made by you--

FR « FORE. The question is rnot fully answered. There is
another part of the guesticn not answered: Was Lr. Parrow
present when the report--

MR, APPEL. 1 asked him trat question.

THECCURT. 1 thcught he had. 1 thougtt the witness said te
was not sure whether r, Darrow was present.
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VR« APPEL. FHe gaid he was not sure. Ve have a right to

show ir. Darrcw as theres

THE CCURT. Go ahead, tte quéstion is snswered.

VR « FREDCERICKS.. We call the Court's attention to the phrase
cf our pbjecticn is this: ilre Behm never said that . he nade
such a report to iir. Davis, and the impeaching question
there is--what this questicn is fournded on was the talk
that Behm had withk Darrow, according to his statement.
Now, the mere fzct that Behm may have tcld that sane thing
to Davis or a dozen others at another time and another
place, with other pecple present, or didn't tell it to them,
would nct serve to inpeach Behm. Trey should be asked--
ur. Davis cannot szy that he didn:t gay this to M:. Darrow
and ifre Dafrow to Behm if r. pavis was not there.

THE COURT « ymnder the defendant's declaration of what he
intends to do 1 think the evidence is ccnpetent. 1t will
be received upon that theory. Proceed. The questicn. has
teen answered.

MR ¢« APPEL., Q Do ycu remenber whether or not in/talking
to Mr. McManigal or Mr+ Behm in your presence in respect to
his examination before the grand jury, do you reméhber
whether or not i, rarrcw séid to George Behm,"now, George
ycu ain't afraid to go to jail, are you?" and George saic,
"No, not unless it is nece-sary," that is, he would not be
afraid unless it was necesszry . Vwell, hesays; meaning

Parrcw, "We are not going to let you go to jail if we can
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possibly help it, but ‘it Qarrow said you may go to jail for

this, and did \r. Behm say, "1 don't want tc go to jail, looks
kind of vad for my folks back home to go to jail for what 1
cape cut here‘for,“ and did Darrcw.say, "We will take care of
you; we will get you out of here if we have to carry it

up to a higher cQurt: cr words to that effect, or any such
talk as that when talking to him about what he should tes tify
before the grand jury or not testify? A 1 don,t remember
Mre parrow ever having said sos. 1 said to him myself, if
you want to know what 1 szid.

Q@ 1 want to know what ¥r. Darrow daid. A 1 never heard

wre Darrow say anything of tre kind that 1 can remember . 1
krnow what 1 szid to him in reference to it.

Q VWhat did you say to him? A 1 said to him tc refuse to
anéwer these questicns that we said to him, and if they

sent him to jail 1 would see.that 1 got out =2 writ of
habeas corpus and got him out, if 1 possi bly could.

¢, Dgd  you or M. Darrow undertake or try or attempt to drill
Wrs Gecrge Behm on questions they'were going fo,ask Fim and
drill kim as to how he should answer any questi-ns except
those that you instructed him on to answer, "That don't
concern the case'?

MR« FREDERICKS ., _That ig objected to upon the ground it is
immaterial as to whether this witness attempted to drill

him or not, and it is a corclusicn as to whether . parrow

attempted to érill him or not.
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THE COURT. Objection sustained.

MR. APPEL. We take an exception. We offer to contradict
the gtatement of the witness Behm introduced here by the
grosecution, which he made during the examination in direct,
brought in by the District Attorney in the following words:
"Trhey undertoox todrill me on those questions.they should
ask me and how 1 should answer."

THE COURT+« That wzs stricken out by the court upon your
motion, following on there.

MR . APPEL* We ask that we be allowed to contradict it any-
how . Now, we go one better.

TEE COURT. 1 assume you are not serious about that. Objec-
tion sustained.

MR. APTEL. 1 don't know, if this is etricken out 1 guess

1 will have to strike out my question. Yes, 1 see the
District Attorney here says "don't use that expression.”

Q Did you at that meeting with Y7, Behm, d i you ask i
Pehmquestions and then did . Tarrow suggest to Behm Low he
should answer them?

MR FORD~I Now, this is the conversation before -the first
appearance of Behm before the grand jury?

MR . DARFOW. His second appearance.

VR o FREDERICKS.. nefore the second appearancel

VR. APPEL. Yes. .

A Only in the manner 1 have indicated, thaf he told him

to answer those questions we didn't think were relevant
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by saying to the jury that he refused to answer them on
the ground they had no connection with the case, and other

Guesticns he told him to answer without telling him how to

ENsWer .

Q Did ¥, Darrow in your presence the night before lit» Behm
Was examined before the grand jury the secord day, did .
Darrow or yourself in your presence state to Behm, page 331§
"You answer those," meaning the questions, "all with the
exception of the questicn they ask you concerning what you

s aid to McManigal, as to what answer ycu got out of Me-
Manigal, and what you told Mc¥anigal, so that in the fall
term of court he, Darrow could use him for a witness against
McManigal's testimony," and did Darrow in that conrecztion
say to him that those questicns they would zsk him would be
Just the same asthey had already asked him, and that he,
Bshm, should fix it up in his own mind the way he should
answer & as to keep him, Darrow,out of trouble and him-
#1f, and deny all questicns asked of him about what he told
McManigal, and that he, Darrow, would do for him if he changsd
his testimony, or words to that effect? A No.

R Do you'know whether or not ir« Behm a2t that conversation

8 ﬁated to you and lr. parrow whether or n;t he desired or
wished that he had McManigal in front of his engine, or words
to that effect, what he said inreference to tha? |

A 1l don't remember it .

scanned by LAl

-



© 0 I S = W NN

(SO —
)

12
13
14

16
17
18
19
20
21
22
23
24
25
%

5540
MR, FREDERICKS;' Just a moment--1 object upon the
ground-- |
A 1 didnit remember it anyhow, Captain.
YR « FREDFRICKS. A1l right.
MR « APPEL. You are z2cquainted with John R . Harringb n?
A 1 am,
Q Of course, you were acquainted with Judge McNutt?
A 1 was,
Q@ Qneof the attorneys for the defense also inthe McRanmara
case, that right? A Ve was. . |
Q O6n the afterncon of the 28th day of Novembér, 1911; that R
being the day when Franklin was arrested in the morning of
that day , did you and Judge Cyrus McNutt‘see Wre warrington
over at his office in the Higegins Building? A We did,
on the day of the arrest of . Franklin, whatever thaﬁ day
was, but 1 think that was the 58th. | |

Q@ Wag that on tre aftsrncon? A In the ai‘.‘tel‘1_’71‘39131#‘‘1T

e f e o

—
/

-

Q pid or did not i, Harrington say to you and Judge MeNutt

/A

you three bteing present, that he»was gsatisfied that there
was no foundation fof any charges of bribery agzinst any
ore connected with the case, that he had known Darrow for
years and had been closely associated with tim during all
of the cd:e and had never secen the slightest suspicicus

thing connected with any bribery or any corrupt pradtioe, or

words to that effect, in connection with the case, and thalt |

he was sure that rno one connected with the case had anyth
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to do with the bribery or with any illegal act either in
connecticn with jurors or witnesses or with anymatter

connected with the case, or words to that effect or in sub-

stance? A In substance thate ’ S

Q Hesaid so? A In substance, yes, sir .
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Q I will ask you whether or not st that time you had been
very intimately scquainted with MT Barrington, that is, haw
ing met him often in the place"? A A relnt:_@ve tem of
what intimate-connection is, or scquaintance. I met him
probvably every day for & short time during the course of
the trial, sometimes he wuldte away at San Francisco or
elsewhere when I would not see him for a day or two, such
an acquaintance as & man would have with one with whom he

is workinge.

Q@ Did he consult you &bout the case, or did you consult
him? A Frequently.

Q- Do you remember, during the preparation of the case
having heard of & witness by the name of Diekelman?

A ~I doe '

Q@ Do you remember any report being brought to you in
reference to that witness Diekelman? A I doe

Q@ Do you remember having heard a report being brought to
you doncerning the quality and character of histestimony,
thaf he might be able to give in reference to the case?
A Yes sir‘.

(i Did you then find out in any way, where the witness
was?

MR FUFED: We obj ect to that as calling for hesrsay, and
no foundetion laid, showing from y.hom the report came or

whether itwas a written or verbal report, or the soure of

it.
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MR APPHL: It is simply lesding up to the principa}/élb-
ject, your Fono Te

THE COUR': Prelmlnary?

MR APPEL: We 'do not introdufe hearsay evidence here, we
go up to 1':he main issue or point.

THE COUR?’ It is preliminary?

MR APPEL: 7t is laying the foundation. ‘
¥R FORD: ue is esking now for/the substance of the report.
MR APPEL’ Not at all,

¥R FORD: i’ardon me, The Aray he &asks ifh whether in form

or not, the substance, He is doing that.

THE COURXT: He has clArified it by saying he is not asking

for the substance.
MR FORD: Please fead the last question and I will explaim
the point to yoyr Honore

THE COURT: Read ite.

(Last question read.)
THE COURT3; It calls for en answer yes OT NO. Answer
the quegtion yes or noe.

s+ Whether he found out or not would be in the re-

5F the substance.
A I dn,t know that I understand exactly what counsel

wishes, vhether he wishes me to answer whether I 1learned

at that t:.me or subsequently.

MR APPEL: At that time or subsequently to that time?
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A A that time, that same report, I learned where the
witness was suppe sed to be,

Q@ TVWhere was he supposed to be?

IJIR&SO@WWg foundatian
has been laid showing from}whom this report was; a%ar

as we know at the present time, it is purely hee;;'é/ey, and
there is no foundation laid showing whether t e/ report

is a "lritten report or in existence or not.

MR APPEL° I do notcere whether it is W'fltten or oral.,

MR FORD: Therefore, calling for see/9ndary eridence, if it
was a written report; andwe are enti’tled to now these
things, in order that we may frapfe our obj ections properly,
if we then have any, after the/ reliminary gquestions have
been zsked leading up to i}. Here is & witness vho
ssys he learned frum a reﬁort certain things; he just now
stated he learned fron}/{he report itself, whére the wit-—
ness wés, snd we are'/entitled to know what is in that re-
port, where that/”e[port ceme from, so that .we can meet
the situations /

MR A';’i’EL; It /:ioesn't‘ make esny difference how he learned

'a‘
7
£

ite Vi

.
MR FOR‘D;”‘ 8o that we can decide for ourselves whether or
not we want to believe the witness on that point, whether
there was such & report, or not.

M‘R APPLL~ Whether youielieve the witness is :meaterlal.

MR FORD: We object To that on the ground it is incoipe:
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|
tent, immaterial,andlirrelevant; calling for hearssy; no

:f'ountiation lzid for the introduction of the contents of
that “eport, until after it has been shown what the re-

port was, and what hes become of it.

MR FOBZD:' the report%-r

offer to‘éhow what action he took with
reference to gettiyg that witness and protecting him, .
getting him saway fr th e Burns Agency-; I propose to show
that the insinuations here of the District Attorney con-
cerning this witness, youx Honor, concerning the action
of Mr Darrow with reference\to that wiitness, was a mat-
ter vhich was infitsated by soheone else except Mr Darrow,
and why itwes done. There was wothing wrong about it.

T want to show that.

MR FORD: We object to the witness‘peing ipterrogated on
sny written documents or the contenta of sny document.

MR APPEL: We are not asking him &bout ‘gny written docu~

ment. _

MR FORD: Until the document has been exhibited to us, and
ag far as we know -~ because at the present ftime we have
a right to sssume --
MR ROGERS It seems to me puerile, when the¢ have\been sho

itg he was in Albuquerque by their owm witnesses,

THE COURT: The objection is overrulede Answer the ques-
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tion. A Read the questione

(Question read.)
A Albuquerque ihk, New Me xico‘.
MR APPHL: Now, upon learning that, -- what other facts
in connection with his being in Albuquerque, did you leam
conc erning that witness?
MR FORD: What is the question?

(Last question r ead.)

MR FORD: From this repo:ct‘?

MR ROGERS: We are not talking sbout a report.

MR FORD: We object to that on the ground it is hearsay,
calling for the contents of a written report without e=hibit
ing the report to us; no foundation laid.

THE COURT: Objection overrulede. \
A Well, I would have to tell the whole report in ordex:

to tell you what it was. | \_”/__TL___ ~

VR APPEL: -,:0 ahead. A One morning Mr Darrow took ma'-- e
I Went over to the office, and he took me into his room

wh ere was somezentleman that ran a boarding house -- what
his name was, I donrt know, but MTr Darrow s&ys, "This
gentleman has reported to me there is a witness by the
name if Diekelman, who roomed at his house until a short

time ago", and that Diekelman was a clerk in one of the

hotels here in the city of Los Angeles, that he had been

tosee Jim -- and that Jim McNamara wassaid to have regis-,

t ered :here under the nsme or Brice, that the witness ha .
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been to s ee MTr MCNamara, James McNamara, and said he was
not the man who had registered under the name of Brice,
that one of Mr Burns' detectives had taken him from the /
boarding house and taken him to Albuqueraue, New Mexico, /
and that, as I understood him to say, he had just learned o

few days before that Mr Diekelman was at Albuquerque, '/ {;

Iy A

¢

rd

i

v
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and that if he was present he would testify that Janes
McNaméra wag not the J. B. Rrice who had registered at his
place. Fe a'so said that the detective was with rim. There
upon we held a consultation which resulted in sending a
gentlenan there tc get this witness.

Q Sendwhom? A Well, his nane is Bert Pammerstrom, if 1
do not forget the last mame-~it was Fammer-something, he
was a brother-in-law of W, Darrow.k

@ Who, if ary one, gave any instructions to Fammerstrom?

A i think both:¢fus did.

Q@ What instructinns were given to him by both of you?

A To gd there and ascertain the truth of this report that
was made to us by this gentleman who ran the boarding house

and if it was trueito get the mar .

R ——

Q Get the witness? A et the witness and see that he
was here at the trial, to get the witness and to see that he
was here for the trial, to get him é position there or else-
where--in Chicago or elsewhere, and to see tha£ thét man
would be here at the trial, if the story that the man told
us in the office was the truth.

9 Now, was Hamwerstrom instructsd by you and by . Darrow t
keep the witness ocut of the jurisdicticn of this court?

A re was instructed to bring him in the jurisdicticn of

this court for the trial. ]

Q How long was this nefors the trial, lr. Davis?
A My recollection is we were in the trial then. 1 wont

be sure whether we had begun the trial or whether we had n
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but it was sonetime during the course of the time 1 was
connected with the defense. |

Q What you mean by having him here for the trial was
after the-- . A At the time we needed him.

& You needed him to produce the testimony in court?

A To tesstify, yes, sir .

Q@ That pericd of time never came through? A yever came
through.

TFE COURT» pnentlemen of the jury,»bear in mind the former
admonition of the court. We will take a recess for ten
Linutes.

(After recess)

THE COURT s Eeédy to proce=d4, @entlemen?

¥R « APPEL, Mfs pavis, are you acquainted with Pert H. Franks
lin? A yes, sir .

Q@ FHow long have you krown Mr, Franklin? A Oh, a great many
years, ire Appel. 1 couldn;t give &ou within 5 or 6 years.

Q@ During the time that s Franklin was employed here in
assisting the Darrow defense, the preparationof the case you
nay --the McNamara case, do you remenber whether or nct '
Franklin consulted with you and fhe other attorneys inthe
case? A Dailyf

¢ 1n refersnce to the impanelment of the jury, what was the

custom or thre practice or the rule followed by ycu andlrn

Carrcw and the other attorreys inthe case appeuring for the |

McNamaras in reference to consultation with ir, Franklin c
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cerning each juror as to whether he should be allowszd or
kept on the jury or not? A Ve first consulted his
report on the jury in a book that we had, then we also
asked him if he had lsarned anything subsequent concerning
that jwor. 1f he knew any reason why we should iet'him go
or any reason why he thought we should keep him.

Q Do you know whetrer or not he made spéciai reports on
jurcrs from time to time as he learned facts or noi?

A Many times there were a great many jurors thzt Lis

report to us showed were absent when he want to sce them or
other persons went to see them for him, cur report would
simply show absent, out of the country or out of the COunty,
and when the panel was issued by the court and we fourd them
on the list, why, we consuited him and told him fo nake a |
report upon that juror, we saw by the return he-was here
now .

Q Well, where you had reports already on the juror of
jurers or any particular juror, do you rémenber whether or
rrot there vgg;e reports required of him or not?

4 wvyes. !

Q wow, i, pavis, do you rerenmber whether or not yoﬁ visited
wl. Franklin at his office onthe afterncon of the 28th day Qf
Yovember, 19117 A 1 don:t remenmber of visiting him at his
office., 1 remember visiting him at the jail.

Q Do you remember at anv time after his arrest, after the

28th  you ang i, parrow visiting him in company with Judge
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McNutt or without the presence of Judge McNutt at his
office? A ves.

Q Can you state whether or not Mrs. Franklin wae presehf,
1 mean-- A :Wﬁn Mrs Franklin was present?

Q Yes. A 1 wouldn't be sure whether Mrs Franklin was
in the room or nof. She was there around the office some -
where.

TN ¥

'Q Nr. Darrowwas present, was he not? A Yes.

& Did Mrv parrow at that conversation say to ifre Franklin,
a fter asking him how he felt, did Wr. parrow ask ir. Frank-

lin if he, Franklin, felt sore at .r. Qarrow?‘ A No..

Q@ i, pavis, did you gfo to see . Franklin over at thé
jail? A At what time?

& jmmediately after his arrest or'shortiy aftervfhat, the
28th? A 1n the early part of the afternoon, yes, sir .

Q Was that visit to s Franklin béfore or,affer you and
Judge ¥cNutt saw il garrington at the Higgins Buildirmg?

A That was before. |

Q ‘wow did you happen to go to see Mre Franklin, s Davi;,
at the jail? A 1In response to a telephone or message that
we received at the office. _

¢ Which office? A ir. Darrow's office in the Higgins

building .

Q To you remerber from whom that telephone was? A Repor®

from Mrs. Franklin.
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Q Tt was reported from Mrs. Franklin?

¥R+ FORD 1t was reported that it was from NMrs. Franklin?
MR . APPEL. 1 say that it was reported that it was from
Mrs. Franklin. That isb, reported there at the office of
Mr, Darrow to you and ir. Darrow? A Yes, gir, and was

repor ted that way when we came intc the office, 8hortly
afternoon, _and then while we were sitting there talking the
telephorie rang and i, Darrow answered the telephone and 1
know that he reported to me what wzas said to him and then

we went over.
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) C¥i Anreles Caunty Law LISTRN
Q To the jail? A I went over to the jail -- no, we went
over first, to MT Franklint's office, and Hrs Franklin was
there. |
Q Was there any requuests then made of you t at you
should go over and see Mr Franklin? A Yes,
Q BY Mrs Franklin? A Mrs Franklin.
Q Now:, when youwent over to the jeil, and saw Mr Franklin
do you r emember Axvhe'ther or not at that éonver‘sation at
that meeting you said, "Well, Bert, how are youfeeling?"
Did you say to him, "Dontt worry, a complaint will be is-
sued and we will get you out on bail or on bond", or words
to that‘ e’ffect‘? A Mr Appel, I think that whatever |
conversgtion that I had theife with Mr Franklin is a ques-~
tion b etween myself and Mr Franklin. p® is still on tiial-
he is not on trial, but there is still a complaint e‘gainstl
him in this court, and I dontt think I should amnswer that
questione _
Q Now, when did you -~ did yéu farnish bail for Mr
Thombson? A I did. | |
Q@ YXNow, beforé you furnished the b'ail, did you report to
Mr Darrow vwhat, | if anything‘, had been said by Mr Franklin
dovn to the jail? A I told him the supstance of the
conversation I had had with Mr Frankline.
Q In connection with the questién of furnishing bail,

vhat, if snything, did you s&y to Mr Darrow? A I seaid

~

to Mr Darrow,"I didn*t think ¥r Franklin was guilty.
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“ that Franklindesired me to go on -- see if I couldget him

some bondsmen, and I told Mr Darrow that I was willing

to go on his bond and spoke with J'udge McNutt about 11;.
He was there present st the time, and Judge McNutt said

he couldnt't go on account of his wife, the property being
in his wife's name. Then I sucgested .to Mr Darrow that if
there was enough money in the fund -- of the defense

fund, that we should put -~ let me have it, and if he
wanted me to, I would guarantee him for any loss against
it, and he said he didnrt need any guarantee, if I said
that Iwas satisfied about the nmatter go ahead, pat it upe

Pe gave me a check and I went and put it up. N

\\

A T aia. T

Q@ Put up the cash, didntt you?

Q Avout what time of the day did you get him out, more or

less, as near as youcan? A I wouldn't be sure; I think

it vas set for 2 o'clock, and went over there and he was

not present. We waited for a considerable time and MTr

Ford came over, snd with some gentleman went down j.n an

autoinobile and brought Mr Franklin up to the courte.

Must have been in the neighborhood of 3 or half past 3

o'ciock, by.the time itwas all done.

Q Now, after his arrest, and upon the next day, do

you remember having met Mr Franklin and MT Dafrow together
& Mr Darrovri's office? A Ye€s, A '

Q@ Was trere anything said by Mr Darrow theh, at that

conversation to MTr Franklin in reference to the effect
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. that Mr Franklin's arrest upon Mr Tranklin's wife and

family as to how they took it, and &s to how the arrest
affected the friends of Mr Framklin, if you remember?

MR FORD: objected to jipon the cround that it is kading
and suggestive. I think the best way is to let this wit-
ness tell what occurred, if anything, vhat conversation
was had, &nd then if he is through, he has stated that is
all the conversation, perhaps it is admissible for counsel o
to put these other questions. I think at the present

time the court should not permit a leading and sugges-

tive question until the witness has exhausted his memory

on the matter, : ST
THE COURT: Objection or erruled.

A Nothing of that kind that I remember, sir.

MR FREDERICKS: This wﬁs a conversation the next day after
the arrest?

MR AP?EL‘,: f{es.

Q@ Did you, on the day of Mr Franklin's arrest or b‘efore
his ‘arrest or after hisarrest, receive any tel ephone mes-
sage from anyone informing you that Mr Ffanklin was gbout
to get in trouble? A I did not.

Q: Did you phone to Mr Darrow on themorning of the 28th
or say to him that you had received a telephone message
that Franklinwas about to get into trouble, and that he,
Darrow, had better notify him'}_ A I did not.

Q@ Now, after the preliminary examination of Mr Franklin
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you and MTr Darrow being present, did you hae any conver-
sation with Mr Franklin in the pesence of Mr Darrow, in
the Higgins Building, at the office of Mr Darrow, in
which Mr Darrow or ydu said that arrangements could be
made or had been made for him, Franklin, to plead guilty
to one count in the attempt to bribe George W. Lockwood,
end that he, Franklin, would be fined $5000, which you or
Darrow or the defense would pay, and thé‘c he, Franklin,
would be furnished, for the prot ection of his femily )
until he could rebuild himself in the community, the sum
of $3000 or any words to that effect? A No.

MR FREDERICKS: We obj et to that -- A Excuée mee.

MR FREDERICKS: Object to that on the ground the proper

foundation is not laid as to the place.

A I understood him to say the Higgins Building.

MR FREDERICKS: The foundation that is laid in Mr Frank-
lin's question was MT Davis' office, as I understand it.
MR APPEL: No sir. |

THE COURT: What is the page?

MR APi’EL: The matter commences atvpage 586, your Honor,
line 1‘7'. Now, there he states a conversation, then, your

Honor, on page 587, he continues that conversation at

the bottom of the page, then the next time, at page 588

~and when and where -- "Well, now, the first time that

matter was broached by the defendant, when was that and
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where? A -- At his office, to the best of my recolle-

tion, in the Higgins Building., Q -- Was it before or af=-

ter your preliminary examination? A -- It was after my

preliminary examination." |

MR FRED ERICKS: But, doesn't that refer to conversation

between Mr Darrow and MT Frenklin alone?

MR APPEL: No sir. Now, wait a moment. "Q -~ #bout how

long after thesecond one? A -- I should say itvwas & mat-

ter of twoweeks, or three, perhaps. Q -- A what place?

A -- His office in the Higcgins Building. Q -- Tho els e

was present besides yourself and he, if anyone? A -- Mr

Davis."

MR FREDERICKS: I withdraw the obj ection. My memoiy was

defective,

$HE COURT: The obj ection is withdrawn., Mswer the ques-

tion. |

A No.

MR.AP%EL: Did Mr Darrow make such a statement at any time

or place in your presence, to Mr Franklin? A He did not.
Q@ Did you ever make any such statement to Mr Frapklin,
either in the presence of MT Darrow or not? A No.

é Did you —- A I will modify that to a certain extent.
There was something at one time seaid to him about.plending
guilty, but notﬁing about paying a fine of $3500,

Q@ That was in conversation betwéen you and Mr Franklin

alone? A Ye€s,
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Q@ I nean when i, parrowwas present., Did you at that time or
any cther time say to Mr. Franklin that you had sericus doubtg
as to whether your plans\for Franklin's pleas of guilty and
fine would be accepted by the District Attorney? A . Appe)
that matter, anything 1 said to Mrs Franklin or . Franklin
said to me in the presence of M¥r. parrow or any third person

1 do not object to answering--

QR 1 am going to ask you that. Was suck a conversation as
that had in the prédsence fof!r. parrow? A Pever at any time.
Q@ Did he, irn the presence of . Darrow, ask you at that
time what would be the best procedure in case the District
Attorney did not accept it, and did you say then to him

ihat you would not concede your defeaf along that line, that
you were -going to do everythirg you could to get Franklin
out on a plea, but in casé that could not ve done, that

in your opinion it would be btetter if arrangemen s could

be made trhat he, Franklin, should enter a plea of guilty and
ask for provation, and did ycu then, at that conversation ,
turn to Mr« Darrow and say to Mre Darrow, "Jr. Darrow, we will
agree if that takes place to giVe the sunr thét he would
have been fined, namely £5,000, together with $3,000 pro-
mised before" and that ycu further said, "wont we, i
Darrow," or words to that effect? A ©No, 1 never had any

contrcl over the defense funds whatever of any kindy

Q {Rid you make any such propositicn to ir. Darrow in the
presence of ., Franklin? A No, sir .
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Q Did yocuever make such a propecsition as that to .
Franklin at any time or place? A As 1 have said before,
any conversation 1 have bad with lir. Franklin, 1 think,
outside of the presence of !ir. Darrow, with reference to
giving hin any money or furnishing him any money , never at
any time. |
Q That is what I want. Did !re Franklin at that time, in the
presence of .i. Darrow and youraelf; séy that with Miv Gage
as his counsel, that he had absolutely no fear of convic-
tion and he was ready to go to trial at any time, and diad
you then 'respond that you would look into the matter and
let him know at a later date, or words to that effect, in
the presence of i, Darrow? A No.
Q ¥ow, 1 have asked you concerning conversations of il
Frfanklin after the two preliminary examinati-ns that ke had.
Now, carrying you along tc the Suncay the 14th day of Jan-
uary, 112, 1 will ask ycu Whetherlor not you remember
having met v« Franklin by previouﬁ appointment had_with>
ycu the day before, in some office--at your office, in li.
Rush's rocm, whenan‘Darrow was present?

A Yee, 1l remenber that conversation.
Q You remeunber Low or in what manner or what brought li.
Darrow there to the office at that consultation? A 1 did.
Q@ At whose invitationwas it? A My ovn.

Q On that day, on the 14th day of January, 1S12, you ray

state whether or not .t Franklin and :r, Darrow discussed
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your presence the possibility of i#r Franklin being sent to
the penttentiary. A We had a conversation there about his
case. 1 don't know that there wis any discussion as to the

possibility of his being sent to the penitertiary.

e

Q@ Was there anything s2id at that time by you or . Darro&
or by both of you or by either of you to ure Franklin as to
what kind of a statement Mr. Franklin should make %o . Fard
concerning his connection with the bribery of jurors?

A  There was not.

@ Did ¥r. Larrow suggest at that time to r.» Franklin that
he, Franklin, should say that the money he had used to bribe
jurors was,obtained by him a third party or from a party
from San Francisco or any words to that effect? A ‘§3;“Mwwm
Q Did you at that time-~- o

MR . DARPOW . Just a moment--read that question.

(Last gquestion read bty the reporter.)

MR + APPEL. Q Did you in trat conversation say in the
presence of Franklin and in the presence of lr. Darrow that
if he, Franklin, could convince .r. Ford that there had been
another party who dcted as a go-between, between dre Darrow
and Frarklin, and that if he, Fran klin would give a des-
cription of that man, and where this man claimed 1o be

from and the name/#gazhis man gave him, that is, to Franklin,
that Eord might believe a statement of that kind, and would

relieve Franklin a great deal and relieve ir. Darrcw from any

complicity, for the reason that it woould leave hir en-

scanned by LaLEWLIBRARY



W 00 =3I O Ut A W DN

R I R R R R R S S S N = e T < T O
SOl K W N R S ©® 00 e Ul R W D H O

| 5561
tirely out of the matter, or words tc that effect? Did
you make any such suggestion? A TNo, nothirg like that,
especially the latter part.
Q And then.did Mr, Franklin say to you that Ford would never
believe a story of that kind, and that it would be the same
old story of the boy stealing a bicycle and saying he
bought it from somebody and didn't know who it was, or words
to that effect or in substance? A No, he did not.

‘ or place

Q Did you at any times/suggest any such thing to Mr., Franklin?
A No, sir, never at any time or at any place.
Q Thren didn't Mr, parrow speak and say, "1f you nmention my
name 1 want you also to tell what you know about Job
Farriman?" A No, that was not what he said.
Q@ What did . Darrow say--wait a moment, 1 will ask you
af terwards, 1 know where that comes in. Did ¥r+ Franklin
there in the presence of i, rarrov say to you that if y~-u
could assure him that he would not get over two years in
the penitentiary that he would plead guilty and say nothing,
and did you then sa to him, "I will let you know in a day
cr two?" A VYo,
¢ Now, ir, Davis, you maystate now what if any conversdion

you and lr, Darrow and ¥r. Franklin had there on that day.

scanned by LAl LIBRARY




© 00 9 O gt e W N -

DD DN DN NN DD e e e el el e b ek e e
(=2 I S B O U A S ==« I « B N« 2B ) S N U S S )

5562

A HMr Franklin fame up to the office and Mr D;rrcs; and I
were in the office, and we went into Mr Rush's room and
had a conversation‘. ]wr Franklin said that Colonel Tom
.j’ohnston head come to him‘ from MY Ford and made the propo-
sition that if he, Franklin, would come through with what
he knew against Mr Darrow, that they would lelt him plead
guilty end pay his fine out' of the money that had been
teken from Mr Franklin st the time of his arrest, and Mr
Darrow spoke up and éaid, "Well, why do they want me any
more than they do Job, or any of the other attorneys?"
Mr Franklin séid, "Wait a minute", ed he said, "Colonel
Johnston said that Mr Ford said that 1f you Xnow anything
ebout any other local men that youc an keep your mouth
shut; that we are after MT Darrow." Now, that was the
conversaf;ion with reference to Job Harriman that was had
by Mr Franklin and MTr Darrow, and Mr Franklin said, "I told
the Colonel that I would nofn. That Mr Darrow knew noth-
ing about it and had nothing to do with it, and that he
had been the best friend I ever had, and to return that
answer to Mr Ford, and to tell MT Ford if he wants to see
me to come to my officel." Now, that was exactily what
Mr Franklin said.
Q Do ybu remember whether or not in that statement Mr
Franklin did sdv' or not that he had told Colonel Johnson

that if he was to say anything esgainst Mr Darrow concer ng

bribery of any jurors, that he, Darrow, knew anything
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it, that he was a God damned liar if he said so?"
A I dontt know that he used the words, "God damned liar",
but he seid that he told Coolonel Johnston he was not going
to tell a lie aboﬁt it, and he would not say that Mr Dar-
row hed anything to do. with it when he had not. That was
the statement he made at that time in the presence of Mr
Darrowe. g_”“’”#glﬁfﬂi;ww
Q@ Did you the next day after the arrest of Mr Franklin,
a day or two following his arrest, or the next day after
his arrest, did you go to Mr Franklint!s office and say
to him that you had made arrangements orsttempted to
make arrangements whereby he could plead guilty‘to attempt
to bribe juror Lockwood, and that that would mean & fine
of $5000 or one year in the penitentiary, or both, and
thatAyou thought that you could get him off with a fine?
A That question, Mr Appel, I refuse to answers ‘
Q The witness himself has testified to thate A What?
finish
R MY Franklin -- I willl\'u ! the gquestion -- and that
yoﬁ thought you could get him off with a fine, and that
you would work to that end, and that you would see that
he would bé paid & suffdcient sum, that you ther men-
tioned $1000 at that time, and that he could have some- |
thing to live on until he had lived down what he had done,
This being the -conversation testified to by Mr Freanklin at
page 815 of volume 10?2 A I did not.

Q Or that in substance or effect? A XNo.
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MR APPHL: There are several notes I have here, and I want
to get &t the important ones; that is the reason I am
looking over this. |
Q@ Do you .remember whet her or not Mr Franklin had amny
conversgsation with you in réference to whether or not Juror
Lockwood had éome over to his office and solicited a bribe
from him?
MR FREDERICKS: We obj et to that on the ground it would be
hearsay and no foundation has been laid for it.
A I éould,not answer that anyhow, Mr Appel, unless it
was placed in the presence of some third party.
MR APPHL: You object to answering it, do you? A Yes',
unless you were tostate in the presence of some persone
Q@ Mr Franklin stated this: "Q -- Did.you not say any-
thing to MT Davis as t;'whether you had done it or not,
and what cirdumstances were surrounding it? A -- That is
not what you asked me for; you asked me what Mr Davis had
said; é -- Taat did you say? I did ask you if you did
haﬁe any conversation; A -~ T told Mr Davis he -¥ Befer-
ring back :several questinms, "he, Lockwood, had come to my
office and solicited a bribe.,” A I have not anything to
say about that.
é Did he tell you that when MTr Lockwood came to his of-
fice to solicif a bribe, that his wife and daughter --

his daughter and son, he not being sure which one itwas

wasg present?
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MR FREDERICKS: We object to that as irrelevant and imma-
terial, no foundation laid, hearsay.
MR APPEL: Mr Franklin testifies, your Honor, p&ge
821 -~ A. I refuse to answer it anyhow, Mr Appel,
MR APi.’EL: -~ Mr Davis asked who was there -- A As a
privileged duestion.
MR APPEL: Wait a minute. "Mr Davis asked who was there--"
MR FREDERICKS: If Franklin sdmitted it, it certainly is
immaterial.

TEE COURT: 821, what line?
MR APPEL g{es sir, line 19.
MR FORD: The time, place, and persons present must now

be put into thereodrd, your HoOnore
MR Ai’IEL: This is an old story, and I am tired of hearing
thatA. I have a right to take the testimony of Freanklin
and ask whether it is true or not. A VWell, Mr fppel-~
MR APi’ELP I am not saying whether you should or should
not answer, but I am asking you, asking you this question,
qﬁoting the language of Mr Franklin at pege 821, of volume

10, commencing with line 19 --

MR FOR'D There is no contention it is incorrect as to lan-
guage -- |
MR Ai’i’EL. Your Honor, I insist on being allovedato ask

my questigns- |

THE COURTE vyes, go right ahead.
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MR, FREDFR1CKS. There is a question asked and an objection
pending upon which the court rss not ruled and for some
reason counsel wants to read into the record, 1 don't know
what the reason is--

THE COURT. What is the question pending? 1 understood

the question was withdrawn and counsel is reframing zanother
question. Am 1 correct in that?

VR APPEL. There were three objections and to avoid those
objections for fear sore of them should be of some legal
efficacy, which is contrary to all possibilities, and prob-
abilities, 1 am asking now a new guestion. 7

THE COURT., And the other question is withdrawn, is that
correct?

MR . APPEL. Yes, sir .

MR+ KEFTCH. Was that statement necessary?

MR, APPEL. Counsel wants to know if it is necessary. Yes,
it is absolutely necessary to disabuse my mind of what was
running thrcough it.

THE COURT:. Let us have the guestion.

MR « ATTEL. Q 1 will ask you this question, quoting now the
languaze of Mr. Franklin found at page 831 of Volume 10, |
coxmencing with Line 19: "A--lir. Davis asked who was there
at the time," and he says that "Lockwood cawe ovar to ask for
a bribe at his office," "1 told him that ny wife and daughter,
1 ttink 1 said ny daughter or son, 1 ar not sure which--n

now 1 am asking you whether re made any such statement to
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you or not.

MR . FREDERICKS® We object to tha on the ground no founda-
tion has been laid, it is not conpetent, relevant or
material, that it is hearsay. |

A Angd 1 olaim-a personal--

MR. FREDERICKS ' Just a noment. Let us take them one at.a
time, . Davis, please.

A A1l right, sir.

VR .« FREDER1ICKS. ~he court may sustain ny objection.

The wi*tness must now be asked by the attcorney who
is examining him about the date and the persons present and
the place. |
MR, FREDERICKS. Even so, it ¥ not anything that Franklin
has denied. |
TEE COTURTe «<he objection of the District Attorney is over-
ruled.,

A Yow, your Honor, 1 claim a personal pfivilege in that

in this regard: Thatthis conversation is not placed in the
presence of any third person, it directly concerns a case
that is still pending in the courf against ¥r, Franklin and
anything that he mighﬁ have s2id to me with reference tc
that thing is privileged, znd notwithstanding what he may‘hav
said, 1 have no right tc disclose anything he may have said
to me. 1 don't know whether he sa2id that, what ke szid, but
if he did it would not relieve ne. . ' |

THE COURT. Do you insist on the guestion?
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MR. APPEL. You will notice, r. Davis, that the only reason
why 1 ask you that is beéause the witness says himself

that his daughter and sor were present.

A When it occurred?

MR+ APPEL. ves, when that occurred--

VMR + FREDERICKS. Yo, ncot whea the talk between ir. Davis and
Franklin occurred. _

THE W1TNESS. 1f that is 2 fact, 1 will answer the guestion.
MR+ FREDER1ICKS. UNo, 1 think the witness misunderstands i
Appel. |

THE COURT, 1 show the witness ny copy of the transcript.
(Handing saue to Witness.)

MR. APPEL. Yo, 1 do not want to mislead the Witness, ire
Fredericks is right, the witness does not say he told YOﬁ
trhat in the presence of any one, he says he told you that
when Lockw-od came there and asked for the bribe, tha his
son or daughter and his wife were present. |

TFE COURT . Let .the witness look at the transcript.

A 1 understand you are perfectly fair, but l.do not think,
Mre Appel cught to insist on my answering that question.

MR. APPEL., 1 am not insisting, 1 am simply asking you the
guestion .

A (After reading transcript.) Ye places it directly
between himself.and myself and does not place anybody else

there, what he may have said with reference to what his

wife and daughter said or anybody else would not make an
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difference in the rule, 1 do not think, . Appel.: |

VR« APPEL. Very welle 1 am sinply =asking you. 1 suppose
the objection is sustained, your Fcnor, under those condi-

ticns?

TEE COURTs DNo. 1f you insist upon an answer then the court.

will rule upon it, whether or not it is the duty of this wit
ness to answer the question. The Court has not ruled
upon ﬁny of the claims of personal privilege that this
witness has made here but wiil if céﬁnselvinsists upon an

answer.

|4 YR+ APTEL. Well, your FHonor, this is to be followed by other

questions and in view of iire Franklin's statement 1 don't
thiﬁk it would be privileged. Fe says=~-1 will ask you this
question just in order to get the ruling of the court.

A 1 don't want, ¥r. Appel, to be placed in any position of-
seering stubbornness. 1 hope you don't piace me there.

% 1 will 28k you whether or not it was a fzact that. from thé
time that you becane s Franklin's attorney--

MR+ FORD, The preceding guestion 1 understand is withdrawn?
MR+ APPEL. I 2w laying the fourmdation. 1 will ask you whe-
there or not it is a fact from the time you became .
Franklin's attorney inthe case against him for bribery, whe-
ther it is true that youwere acting as a go-between between
vr, Darrow and himself? A 1 never was.

KR « FORD. PFe has not answered the Juestion before.the court.

¥MR. ROGERS. fThe record stands as it iS)we are not oblige
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- withdraw or put in; the record stands as it is.

MR . FORD" 1t is before your Honor for a ruling then.

A 1 beg your pardon for answering 80 quickly .
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MR APPEL: Did you, during that time or at smy time, act
under instructions from MT Darrow, in any way, shape or man-
ner, in your dealings with Mr Franklin in that case or in
any other case pertaining to matters concerning Mr Dar-
TOW e |
MR FORD: Obj ected to as calling for a conclusion of the
witness as to the result of whatever may have transpired
between them, We are entitled to know what transpired be-~
tween them, not the witness' conclusion whether he was &
go-between, or whether he was actihg upon instructions.
THE COU’RT: ' Obj ection overruled.
A  Only with reference to getting the bail back after
he was going to plead guilty.
MR APPEL: Tthat is, then, you only acted with Mr Darrow |
with reference to getting the bail money back? A Yes sir,
Q@ That was the only subject upon which you acted for Mr
Franklin or Mr Darrow, in connection with Franklin's case,
and outside of thvat you acted on your own responsibidity?
A My own initistive. |
MR FORD: I think the record ought to stand as it km. Let
them correct it by questions to the witness.
M3 DARROW: =Read it; read Mr Appelts question. (Last
question read by the reporter,) A I can see it is mis-
leading in xespéct to thatr. I ected for Mr Franklin as &t-
torney right alonge. ' |
MR AiDPEL Now, MT Davis, did you ever say to Franklin
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suggest to him thet he should say th& the money -- he had
got the money he had used in the bribery of Lockwood, that
he got it from a San Frencisco man? A I did not.

Q@ Did Mr Franklin sgy to you that he got the money from
a San Francisco man? A I refuse to snswer the question
on the ground it is absolutely Privileged.

THE COURI': You insist on the question?

¥R APPRL: Here is the situation. I will put it to Mr
Davis. ARl depends on how he takes it'. Page 824.

MR FORD: | If the court please, we object to eny argument
on the matter, they either insist on askixig it or dontt.
THE COURC: It is & question of personal privilege, I
think it is proper. |

MR APi’EL See if he considers it privileged or not.

THE COUR': I think that is quite right.

MR AW—E’;?EL’ At page 824, the question was esked of Mr
Franklin, line 8,"Did you tell Mi‘ Davis, when he asked
you &t any comw ersstion or at any plece or at eny -time
when he asked you whether you got the money-- vhere you
got the money, that you got it from a Chicago man, but
we have corrected that by S.F., Sen-Francisce ,man?”

A TNo sir. 7 _

Q --You did not? A -No sir, Mr Davis told us -that.

Q -- Mr Davis fold you that? A -- Yes sir. Q -- Now, that
is where I went it. A -- Not & Chicago ma'n,v but there

was é man going between MTr Darrow and myself. Q-- Wh
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was that end when was it, when MY Davis told you? A -~
He told me, once . . v or twice, when we were alone and

we talked and dlscussed :Lt, at the tlme, on the 14th day of

alone, When first alone? A -- I dontt rememberes" A I
have answered that portion, Mr #Appel, fully, about whether
I told him so and whether it occurred at the time when--
on the 1l4th of .;I'anuary, in my office, but vwhether he eﬁrer
told me so or not, I refuse to mswer on the ground that
it is a privileged communication between an attorney and
his client, It seems to me you couldsee when the indict-
ment is still pending agsinst him that I should note.
Q@ I will ask you this question: Did he say to you in
the presence of Mr Darrow on the l4th day of J’anuary, 1912,
that he got tbe money from a San Francisco man or &
Chicago man or any words to that effect?
MR FORD: Objected to upon the grbund it has slready been
answered,
THE COURT: oOverrulede A No, he said that Darrow had
nothing to do abouf. it, and he sald to C#lonel Johnstom
that if he told the truth &out it, MT Ford would noi be-
lieve it, as to vho itwes. Now, that was the statement
he made in the presence there.
MR ZED‘?D Will you read the whole of that answer and see if
the m.tness has got it correct? A

TEE COUR': Have the answer read. (Last answer read.)
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MR FORD: Was &ll this before what he said to Colonel
Johnston? A On January 14th?
Q The'very first portion? A Let me understand that
questione |

Q@ The ¥ery first sentence of your snswer; I went to know

e ————— “

if Frenklin said he said to Colonel Johnston or whether

PO

it 'is an independent statement? A It is whsat he made -
NI et P

s
AT e s ST e,

plied to COolonel Johnston when he brought the proposxtion

ik

P

If LOM.. .0 Brgere
Q The very first sentence of that enswer, if you will
just tell us sbout thate A Well, read the first sen-
tence of the answer. (TFirst part of enswer read by
the reporteri.)
¥ Was that en independent statement or —~hat transpired
between COlonel &Iohnst’on and him? A That is the state~
ment he made in our mresence on t.he, 14th day of January,
when Colonel .;l'ohnston brought him this. He said Dafrow had
nothing to do with it and he told Colonel J'o?nston so and
if he were to tell you -- he said he told Mr Johnston if
he were to tell you the truth sbout who gé&ve him the money,
that you wvould not believe him, _
MR Ai’I_PEL: Now, referring back to the time that you went to
see Mr Franklin'in .;J'ail on the day of hils arrest, did you
say to Mr Franklin, "Why didn't ybu send for somebody ," d:’

did he say to you, "I knew somebody would come to my aid|
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said enything to him like that. What he said to me does

not concern this matter at all,

scanned by LaLs

YLIBRAR

9515




158

DN DN DN DD b b e e e e e e
S N O — R T T - S T = T 1 T U R U S N R PR =

N
t

[\
(=2}

© 0 I & Ol i 0 DD

.gaid to me, "Why don't you come through and let these boys

| 5576
MR « DARROW - %he question is not what Franklin szid %o
kim but did he say this? -

MR . APPEL. Q nid Franklin say anything like that to you?
A What? ' | | |

Q "1 knew that someone would come to ny aid sooner or

later"? A YNo, that was not the statement.

, I
Q@ That was not his statement . . Davis, when did you firs

have any conversation or knowledge that any arrangements

were being made or about to be made to bring about a‘ple\\\i/
of guilty on the part of the MeNamaras? A It was sorie~
time in the 1atfer part of Novembesr, the day before o,
Fremont Older came to the‘City of Los Angeles.

¢  About how long wus that beforelrn Franklin's arre§t?

A  About a week, sowething like & week before Mr. Franklin wag
arrested. . : ’

Q" And from whom.and where did you first.get any knowledge

or information concerning that fact? A nhe first know-

ledge that 1 had from it 1 got fromiCaptain rreder icks .

2 wa, that, you saf; was the day before Fremont Older cane

from San Francisco? A The day before Fremont Older cane
frowm San Francisco.

¢ Now, where was it that you got that inforsation?

A At the Captain's office. _
Q What dig . Fredericks say to you at that time? A He

plead guilty and guit your horse play?" And 1 said to

him--1 thought it was all in fun at the time, 1 said 1 wa
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hired for that purpose and 1 said they didn't hire me to g\

of the kind Captain." Well, he says, "Now, you must know
about it because a proposition has been put to me to let

ther plead guilty," and 1 said, "By whom?" ¥e szid, "Oh,

cu know all about it." 1 said, "1 don't know all about it.
He said, "1f you don't they are keeping something away_from
you and keeping you inthe dark, the defense." And 1 said—-
"Who?"  He said, "Well, thers are negotiaticns going on, i
a cormittee is being consulted about it, and 1 have had a
proposition put up to me," and 1 szid, "1l don't know any-
thing about it, what is it?" And he said that the propo- ;
sition had been put to let both of them plead guilty, one 3
of ther to take life znd the other one was to take a term oé
years., 1 said, "Who is to fix the term of years," and he %
gaid, "John McNamara, the court wdﬁld have to fix it for." %
1 t0ld him 1 had never heard anything about it. Well, he
says, "That is a fact," and he offered to get a piece of
paper and show me the termws but he didn't do it, and 1 went
away « Now, that was the day before lr, Fremont Older came
here. | —
€ W¥owr, when did you.next have any conversation with any one
connected with that arrangenent with reference 1o thé

matter? A 1 never thcught anything about 1%t any more un til

the next morning or the next day, whel 4re Fremont Older wd

)
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here. iirs Darrow, when 1 went to the office--1 don't know

whether it was in the formenoon or zfternocon, and went into

the office, he took me to one side and said, "irs Older is
here and 1 want you to come in and have a talk, there are
sone mgotiations on for a settlement ofbthis case."

THE COURT. r. Darrow toock you 10 one side?

A Yes, sir + That was inthe office, right adjoining‘his‘
private office. .

MR APPEL. Q Well, now, do you remerber whether or not
that was on the 23rd day of November? A 1 would not be
positive whether it was onthe 23rd, but it was the day ‘i
Fremont Older came here and it was sanewhere along about
the 20th, 22nd or 23rd--it was a week before--it was
during the week before the arrest of lr. Franklin and about
the nmiddle of the week

Q New, were you present at the conversation between ir.
Darrow and lr. Older and ir. Steffens? A 1 was.

& Anddo you renmenber what, if anything, was said by ir.
Carrow at that time in reference to the résponsibility of
allowing that plea to be entered? A VYes, 1 remember what
ke sz2id.

@ State now what was said? A Well, 1 objected on the
ground trat 1 didn't think it was proper without consulta-

tion with other people--

o MW, At v v 5.

MR . FRDFFRICKS. Ve object to the Guestion because it is

not clear as to what is meangt by "That plea". Now, at
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time , of course, that plea might refer to the plea of both
of thém or it nmight refér to the plea of one of them.

MR+ APPEL. We will develop it.

TWE COURT. the witness has just defined what he meant by

it and has referred to the plea and.counsel says, “That
plea" ard 1 suppose it is the one he is referring to.

“R. FORD. The first plea. with reference %o Céptain Freder-
icks in which he says both were to‘plead guilty.

to in this question.

MR« FREDERICKS « That is the time 1 am.calling the attenticn
of the court and the witness to; in order that the witness
may know--

MR+ APPEL. Ve will show what is meant by it, the Whole‘n
thing will be explained.

TFE COURT' The whole thing is clear.

MR . FREDERICKS+ 1t is not clear, according to my idea of
the facts., . '

MR+ APPEL, Q Just state what was szid there by ur, Darrow

and all of you.
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s oy

A Well, I went into the room with Mr Older and Mr Dar-

row &nd Mr Steffens end MT Darrow began to explain to Mr
Dlder -- it wes new to me also, -- that Mr Steffens had
been negotiating with a committee, snd my recollection
now is that MTr Lissner, Mr Earl eand Mr Gibbon and somebody
else, and that he had made an arrangement with that coms-
mittee that Jim McNemara, J. B., should enter a ples of
guilty and take life, anci thet there should be no prose-
cution of John McNemara or anyone else corc erned with the

case, I then spoke up and said to them I didn't velieve

‘that arrangement could ever be entered into, from what

Captain Fredericks had said to me on the day before, &nd

I told them that Captain Fredericks, too, had an entirely
different idea of the proposition, from what Mr Steffens
had said about it, and Steffens spoke up and said, "There
is no question about it%*, and he pulled out a little piece
of paper, and he says, éThis is ‘what the committee gave
me themselves; that tﬁét would be satisfactory", and upon
that was two or three or four lines, I camnot repeat the
words, but in there, the substance of it wes that J. R
was to plead guilty end take life and that there woﬁld

be no prosecutions of sny other kind instituted or pro-
ceeded with, that had been instituted. i
Q Now, vhatwas said about whether those arrangements
could te carried out and who should take the responsibil-

ity of doing it? A I said myself, I didn't b elieve
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~should be allowed to enter a plea of guilty without some

consultation with the other people.
Q What other peopleé A Vell, with the men who were
paying the money for the defense, &nd Mr Darrow said that
he considered that his first interests were to the clients
themselves, and I said I thought we owed enother inter-
est to someone else, end I said to him, "Mr Darrow, it
would be the worst thing for you that c;oulbd happen*,
that it would ruin him with the labor oigenizaiions
throughout the United States, =and I said, "not taking
into consideration anybody else but yourself, I feel in-
clined to object to entering into an sreement without
consultation about it", and he said, "I am willing to take
the reslﬁonsibility, I am willing to shoulder the burden
withldbor, snd if anybody suffers by it it will ke me,

not you", and I said, "Mr Darrow, you are leading counsel

in the case, &nd I will have to sutmit to vwhat you s&y,
but I think you better think it over and consult with

somebody else except the boys."

e e T TS
e mirrA RN

Q What did you mean by the "boys"? A J. R. and John
McNamara,

- et s
Q Vhat did Judge McNutt say about it while you vere

there? A Judge McNutt cazme into the conversation shortly
after wards, and he entirely esgreed with Mr Darrow, and
I entirely disagreed with him at ‘that time.

Q Then were you next consulted gbout the matter? A
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was not consulted about it any more until Sunday night, but
I knew of the negotiations that were going on with Mr Dar-
row end Mr Steffens and Judge McNutt, by just hearing Mr -
Steffens say he had talked with so and so and rpported.

Q DNow, what happened on Sunday night? A What happened
on Sunday night?

Q@ Yes. A Well, Sunday night my telephone rang &nd
Judge McNutt -- I answered the phbne, end Judge McNutt

said "Is this MT Davis?"® I answered it was, and he

calls, "Is this Le Compte?® I said, "Yes"

, and he ssid,

"I want you to come over to my house imnediatgly, Mr Dar-
row has had to go away to make some address of some kind,
and he wanted me to see you and to have a conference with
you about what we had done today", so I went over to Judge
McNutt's house on Sunday night.

Q@ What were you informed there‘?

MR FREDERICKS: Ve object to the conversation b etween

Judge McNutt and Mr Davis as being hearsay.

MR‘APPEL: " We propose to show, your Honor, that J'udge McRutt
was then acting in entire accord with Mr Darrow'!s instruc—
tions and understanding, end thet we vant to follow fram |
that what Mr Davis was requested to do and what he did do
in the matter,

MR FORD: There is no foundation laid as to persons pre-
sent. A

MR APPEL: I don't care for the persons present, he says
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Judge MCNutt and he,
MR TORD: If there is eny other person peesent --
MR APPEL: Yes., there might have been thes ervant girl
in the kitchen,
A Nobody else vas p esent at &all, |
TEE COURT: He says thet nobody €else was preéent. Ob~

jection overruled,

e e et P R,

' |
A Judge McNutt says, "Noy, we had a conference with the '

boys today in the county jail; we couldmtt get you; we
telephoned for you two or three times before we went
there, and we couldntt catch you, and we kft word for

you to come to the county jail, and we had & conversa-
tion with the boys with reference to this plea of

guilty®, and I said, "Have you agreed upon the terms

with Ceptain Fredericks any more definite than had been? ™
Well, he says, "According to the returns of Mr Steffens we
have, but", he said, "we made arrangements in either

event", And I szid, "What did you do?"
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He said, "We had a talk with them and J. B. McNamara con-
sented to enter a fka of guilty and take life, but" that
J. B, would not consent to John entering a plea of guilty and
take anything and" he said, "we bad a conversation with
Jehn McNémarahimself where John McNamara said that he would
plead guilty and take a term of years not to exceed ten
years and that if J.R. would not consent to it, let J.B.
receive his sentence and hé, Johm, wculd then come in and
enter a plea of guilty and take his sentencé and go to the
penitentiary and be satisfied with 10 years." Now, he said,
"We do not think from what iir. Steffensesaid that he will
have to enter any plea of guilty at all, we do not think
he will have to accept any years, but if what Captain
Fredericks said to you is true and is insisted upon that
John will take his ten-'years and go to the penitentiary"and
he said, "that is the agreement between lr. Darrow and myself
and ‘the boys," and he says, "1 don't thirk you have any
right to stand out against an agreement of that kind," and I
- said, "Did you ask the boys whether it would be satisfactory
to labor?" and he said, "We did and they said it would be
satisfactory and théy would explain the matter satisfac-
torily." 1 said, "Under that statement, if that is true, i

am willing that ttey may enter a plea of gullty.

s . [

Q@ What did you-do the next day with refevence to th“* mat—'
ter3 A The next day?

Q Yes, sir., A Monday ?
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@ At whose reguest? A 1 went up to see Captain Eredericks
about it. | .
Q@ At whose request? A On Monday, ngéelf, on the suggestion
of W, parrow and Judge McNutt, then 1 took up and said
"What was that proposition?“ |
Q DMonday, in the morning did you go up? A 1 don't know
whether it was n-on or wﬁether it was inthe afterncon or
what time it was.
Q ?ou went on Monoay morning? A 1 went up there sometime
and 1 said, "What Waé this proposition you told me that had
been made to-;o;;szid he related the same p:oposition, and
1 said, "The boys never would plead guilty and let the
judge fix the sentence of John unless they knew the Judge's

P—————ee et

idea as to what that sentence would be."
Q When he s2id that he told to you tte same proposition he

had stated before, what was tRt? A That Jim would have
. S
to take life and J.J, would have to tzke a term of years, ang
— ,

that the judge would have jg;i%x it.
Q@ VWhzt did you say to that? A 1 said that 1 didn't think
we could ever get the boys to consent to that arrangenent

and 1 said, "What is your idea of a term of years?" And he

——

finally said, "Ten years," that he would be satisfied with
Y ———

ten yvears.,

haaan SRS
Q@ What did you say--
MR . FREDERICKS. On Monday?

A  That was on Mondey, Captain.
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UR. APPEL. & Well, what did you say? 4 ; said, "I will
see what 1 can do with the boys with refereﬁce to it."

Q‘ You knew before hand that they had agreed to ten years?
A 1 knew what they had agreed to do, but we were tryihg

to get the best terms we could with reference to the matter.
Q@ Yes, sir . A 1 Was trying to get the very best terns
and, if possible,to get John off, and Captain-~-re s2id that
he would not consider letting him go at all and he says,
"There is no use of your talking to me about him going free,
John",'and he said he had received some infommtion from the
east that would not be satisfactory and there was no use
talking about it under any circumstances, so 1 left him,
saying that 1 would see what 1 could do with reference to
getting the boys to take a sentence of ten years and the
Gaptain 8= id they would have to plead guilty at the same
time + 1 knew that there would be difficulty to bring

T —_—
Je Bs to consent to John pleading guilty at that time.

———

Q@ Nr, Ravis, are you sure at that time .r. Fredericks on
Mondiy stated to you that they would have to plead guilty
at the same time? A Ny recollection is trat he sadd so at
that time and so 1 reported ack.

Q Now, wasn't that on Wednesday? A VYes, that was on Vedne
aay when he said it would have to be at the same time . He

said 2t that time,"have to take the ten years, and 1 said

Q Uoﬁ, what did you say to him then about delaying
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the plea? A 1 never said anything at that tice.
Q Yow, what did you do tken after that? A 1 reported

back to Judge NMcNutt and Mr. parrow just exactly what the

Captain said . - ——.,

¢ Did you then say to ir, McNutt and M, Darrow and .
Steffens teing present, that i, Fredericks would be satis-
fgdwith a plea on the part of J. J. of guilty, with a

sentence of ten years, and the other one with a plea of

guilty with a life term imprisonment sentence? A 1 reporte

that Captain Fredericks said J.B.would have to take life
and J.J, would have to take at least 10 years.
Q And what did a1l those persons thensay? A They said
that.was the only thing to do under the circumstznces, and
that they would accept the proposition themselves and take

it up the next morning.
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Q@ Take it up the next moming? A Yes sir‘.

@ VWhat did you say? A I said, sll ri,ght'. I was to re~
port back the next morning.

Q@  Report to who? A Until in the evening late, we held

a consultation about it. I was to report to Captain Yred-

ericks nex’c morning, that will be Tuesday morninge. %,é 2/ '
A

Q@ DNow, the next morning -- now, vhat was J. Jo to plead
guilty to, if you remember? A He was to plead guilty --
I dontt know vhether at that time it had been zgreed which,
but my understending -- I believe it was at that time or )
subsequently reed he was to plead guilty in the Llewellyn

case.

Q

v

Your enswer is at that time or subsequently? A At
thet time or subsequently it was sgreed -- I don;t know
whether 1t was at that timé or at a subsequent date.

MR APPEL: Now, on that Monday, you say the consultation
lasted uﬁtil late. that night. DNow, after they all agree-
ing, Ss you have said, with such a plea as that, and such
a term of imprisonment should be. accepted, was there any-
thing said about eny further efforts to get better terms?

A Iwes to take it up next morning or next i

the Captain and see if we couldn't get any ber.i.er‘..i@;fmm

M——-———-—"""
stlll if vwe couldnt*t then to accept thgse term§v.w
w R T ATEET I s S E 4Ot

Q@ Now, vhat did Steffens do? A VWhat did he do &bout

what?
Q What did he db? A He was to see the committee gnd
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have & talk with them, and I reported}ho the second conversa-
tion, that Captein still said that, and Mr.Steffens pro-

duced this paper showing -- he said, "I assure you upon my |
FHonor, that this was given by me ", and I think he said,
Mr Lissner, but. I know by one of the cormittee, "and that
is 211l they demand. Well, I said, "rThat is not 21l that

of the committee to see Captain, end they ssid they would

get Mr Harry Chandler to do it, whether they ever did or

e
PRI o o e AT s | 1o

not, I dontt know.

Q 'Now, you were to report back to Mr Fredericks the next
day , - Tuesday morning? A Yes sir.

Q And youwere st the seme time, to try to get, if pos-

sible, better terms? A Better terms, if not get five

years, if possible, |

Q But you had in your mind then that if no better terms
could be obtezined, that plea, as érranged, and f)assed by

Mr Fredericks, should be entered“? A -i‘here was no question
about it.

é Now, that was the condition of —- wéll, that was in

your mind on Monday night? A Tuesday morning, too.

Q@ Tuesday momming, too. Now, on Tuesday mornmg, wh at

e a3 2 N

did you do? A On Tuesday morning, the arrest of Mr '.E‘rankJ

\\

1lin occurred, end I stated to Mr Darrow and Judge McNutt,

"It is all of f". I said, "Nobody will take a plea of

guilty &fter this hes occurred.” And we had consultation
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and consultafbion, and talked zbout it, and finally Mr
Steffens came around in the afternoon or late in the even-
ing and said thet the committee said it would make no dif;
ference, that they had talked with Mr Harry Chandler and
the othérs, ad they said it would make no difference, and
they se&id then theat I must take it up with the Captain
the next morningv.
Q@ That was on Wednesday? A On Vednesday. 4And so I
went to the Captain. I saidf "Captain, does it still go
what you told me, -or is it all of £2" And he says, "That
if they plead guilty, take life for one end ten years,
it can go through just the same."Q--fhat was on Wednesday.'
A That was onVednesday. |
Q Well, what did you say to him? A I told him that I
would do it, of course. I would go and report it back
that we would do it, and to let us have a chance, then --
then is wnen I said to him sbout the difficulty of bring-
ing Jim to consent to John tsking sny sentence. He said,
"Mhey both gbt to plead guilty at the same time." Then,
I said, "If they do, we have got to have a talk with them

end talk with Jim about it." He said, "Well, you have tomer
row -- tomorrow is Thanksgiving day and you can have all
day to talk it over with him, if you want to, and I am

going out to the golf club, and you cen phone me at my

Wme tonight, or Thanksgiving night, ad let me know."
.0 That did you do on Thanksgiving day? A I went overf
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for the first time to talk with the boys about their plea
of guilty.

Q VWell, whatever happened there,was it finally sgreed
that plea -~ that they should both plead guilty together?
A Vhy, Jim first said that he would plead guilty hlmégz;mwv
but he would never consent to John pleading guilty, end
they talked with him end then I took him off to one side,
and I sesid, "Do you want to be hung?" and he said, "I

donrt care whether I am hung or not", he said, "it is & mat
ter of indifference to me, but I will never consent to my "
brother &ohn taking & yesr," Then I said, "Do you want
your brother hung, too?" .i said, "It looks like that

to me; you want to hang your brother, too".

PSR IPPETE. S s
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to plead together.

L;j}d, "1 think there will be no difficulty about the ten
e
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With that he began to cry and he finzlly sa d, "B??ngégﬂﬂ“
in." And brought Jobr in and 1 stayed there talking with
him 2nd the others did, and Jim said, "Well, under those

circumstances it is the best 1 can do, go chead and do it."

ey Pt
e s
e et ot TR

Q  They agreed then to plead together? A They agreed then

@ Tid you report that té Captain Fredericks? A 1 reported
to hin Thursday night when he cane home that we would enter
a plea of guilty, take ten years for John and take life

for J. B. and he said--1 sad, "Now, will you assure us that
is all he will get®" He said, "l will assure you tomorrow

morning and what 1 tell you then you can rely on." He

arss " The nevt morning 1 went to see him--
¢ #§hat was Friday? A Friday morning, when it &;gﬁggmggﬁé
up at 10 o'clock, and he told me, he says, "1 will have to
change, " he says, "lt will have fo be 15 years." He

gays, "l can't make it 10 years," says, "15 years would not

A

mean quite 10 years of actual service." 1 szid, "That was
not what we understood." Well, he says, "l am not to
blame.“ Isaid, "1 am satisfied of that, Captain, but"

1 said, "1t makes a different change in the situation, and
1 will have to talk with the boys again." "We had diffi-
culty to get Jim to consent to that," and then the.natter
wzs continued over until'® o'clock, and at another talk

we finally consented to 15 years.

e

e et
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Q ¥he plea was not entered in the morning on account of
that change? A On accourt of that change.
Q@ And it was postpored to come off at 2 o'clock intﬁe
afternoon? A‘ 3 o'clock inthe afternoon is ny recollection
of the hour.
Q Between the morning and 2 o'clock the McNamara boys
agresd to this modification? A Thev agreed to the modi-
fication.
Q@ And they came in and plzad guilty that aftsrnoon?
A Tlead guilty that afterncon.
Q@ In accordance with the modification znd the request of
the District Attorney? A With that understandingvthat
it was to be 15 years and the other, but they were not
sentenced at that time. 1 tried to induce Captain Freder-
icks to have them sentenced on the same day but ﬂe said,
"No, " it would have to go over. . | |
MR+ APPEL. Ve ask ycur Honor for an adjournment at this
time.
TFE COURT. Yss, it is 5 o'clock. (Jury admonished.
recess until July 38, 1913.) Just a moment, call the
court to order. Thé witness has resguested the coﬁrt to
convene a little earlier tomorrow morning in order to
acconmodate him because of his professional duties.
MR . CAVIS. 1 will state this, unless Captain says he is
going to take more than half z day, then if he doeé I don't

care to come before 10. If by coming at half past nine W
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could get through at 12 o'clock, it will be a great favor

to me and 1 knéw to the court, because this ié tre second

time they have adjourned on my account.

VR. FREDERICKS . Well, if--bave you any further questions}

VMR.ATPEL. A few.

MR « FREDERICKS. = 1 doutt if we can get through. 1f 1 find

when it comes to 13 o'cdeck that half an hour would put

us through then we can take that half hour after 13, but

1 doubt if it will do any good.

THE COURT. Very well, the order of ar journment stands.
(Ad journed to 10 AM. July 26, 1913.)
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