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1 AFTERNOON SESSION, July 17, 1918; 2 P,
2 _————
3| Defendant in court with ccunsel.
4 .
5 FREMONT OLDER,
6| on the stand for further direct examination.
7 THE COURT . You may proceed, gentlenen.
8 ¥R. APPE 1f your Honor please, addressing myself to the
9 guestim beéfore the court, 1 attract your attention to the
10 | provision of\the code, Section 1850 of the Code of Civil
11 Procedure whick declares: "Where alsc the declaration,
12 act or omission ¥orms part of a transaction which is itself
13 the fact in dispute\ the evidence of that fact, such as
14 declaration, act or omigeion, is evidence aslpart of the
15 transaction." Now, one the issues in this case is the !
16 existence of a motive onthe part of the defendant or the
17 absence of motive on the part ol a defendant to commit
18 | the charge against him. That is the fact in dispute.
19 ‘Upon the one side, on the part of thg prosecution, they
20 have introduced evidence heré which, i your Henor please,
21 ttey will base an argument on to the efiect that a motive
22 onthe part cf the defendant existed, and\caused the act
23 cozplained of to te committed, as was said Xy one of the
24 Witnesses here that ¥r, Darrow expressedthe degire to win the
25 | case then on trial, as your Honor well knows. \ Now, we
26 contend, if your Honor please, fhat a time came the :
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couwese of that trial when any desire onthe part of the
defendank to win the case was completely at an and, and

that in view of that absence of desire to win the case,

that he adted in respect to that desire and to accomplish
the object of‘bringing the trial of fhe McNamara cases to
an end, and Ythat the declarations accompanying his acts
are clear and Rositive evidence of his motive and intertion:
First, to tring he trial to an end by having a plea of

guilty entered and therefore, necessarily, any absence of

notive to do anything\fontrary to that thing. In other
words an absence of motiye or intent or reason for the
commission of any of fense. Upon the one side they say
he wanted to win the case. This declaration is made as
bhaving been made by the defendayt long prior to the =83rd
day or to the 22nd day of Novembex. We have a right to

show that if that desire existed thyt a time}came in the
course of events, to wit, on or prior\to the 33nd day of
ovemrbher or the 233rd day of November , wgen he had made up
his mind positively to assume the entire Yesponsibility

of recommending and bringing'about the entexing of a plea

of guilty on the part of those two defendante\ Therefore,

\d

we conternd that the declarations standing themselves,

accompanied by the act contemplated and prior to\its end
become evidence under the declaration of our code: »"Where'

also the declaration, act or omission forms a part oX

transaction--"-  Now, here is the act on the part of

YLIBRARY N\

scoaned by L




© 0 =9 OOt ks W NN

T s
S R R S S

16
17
18
19
20
21
22
23
24
25
26

5053

defendant calling in a conference of .géntlenen -in whom

\ e had entireAconfidence, proposing thaf they should act

. WNth reference to acconplishing the act. One of the
most\¢clear evidences--one of the most clear cases in which
the declarations of a party have been admitted in evidence
are those gases in which the person, for instance, is
about to havé,a survey made of a certain line between two
pieces of propexty. While he is making that survey he
declares he is caﬁ»ing that survey made, that he orders
that survey to be.mé&g for the purpose of establishing a
road, for instance. NLE he, in furtherance of that
declaration,:in furtherande of that act, he causes a map
to be made showing the road,\with the intention on his
part of dedicating it as an eé-ement or as a road and
before the actﬁal delivery of tha instrument he dies and
subsequently his administrators canyy into effect the
dedication by making the map a publio, record which shows
theact declared--which was the intentidp of the testator
or the deceased, mentioned in the declarajfion in contro-

versy arising from the dedication of that the

to be mad, become a part of one and the same tragsaction,

and shed light upon the whole transaction.
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Another stance in which those declarstions have been ad-

mitted in vidence is in criminal cases, and if it is

true that th

the defendant
Kis shovn by the prosecution to be there present and to

camission of an offense at & certain place
have the opporttynity of commiting the of fense, and the
prosecution shows\he went there, he was there, and the of-
fence was committed\ and the defendant said, "I was there,
but I did not commit Xhe of fense; it is true I had an op-
portuéity of commiting Xhe offense, but I did not", he has
a right to go upon the sXand and say for what purpose he
was there; that hedeclared \is purpose at that time, and
when hisdeclarations are prio} to the alleged commission
of the offense, he can prove b other persons what he said
when he was there at that placé, ecaguse the &gbsence of

collusion, if your EHonor pleases, was not then present;

beczuse if the statements are true, dhey are clear evid-

will cite your Honor authorities on that poi
MR AéPEL; I fully sgree with ybubon all you
"R FREDERICKS: That,is‘not the point.

1R :@PEL Wow, with the other question that

here, that question is as to whether or not thedeclgrations

made by Mr Steffens to the witness here zre declagat ons,

which must be admitted in evidence, ordeclarations of &il
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parties to a transection having in view the same obj ect,

havi in view the seme matter under consideration, acting

jointly e with the other, are thedeclarations of each
and all of Yhem, because they each end all of them act as
their agents.\ Now, here is a telegram which invites the
gentleman upon thestand to be and appear at a conference,
which is an invitadion upon the part of these two indivi-
dualse. Now, the order of proof is immaterial; that has

been ruled in this casey we have & right to show, your Honor

the declarations of MT Sf_ffens not only to this witness,
not only with respect to thie obj ect of the conference men=
tioned in that teleram, but we have a right to show that-he
then might have -- I do not i tostate the evidence for
fear I should not state it propedly, your Honor -- that
he might have said to the witness Qpon the stand, "We sent
for you after a consultation, 1T DparXow and-I, sfter a
consultation we have had with other pe¥Xsons here in the
city of Los‘Angeles, vhich I have commundcated to Mr Dar-
row, and we want to have a conference conderning this sub-
jects"™ MNow, that establishes thedeclaratigns, estab-
lishes the object of the conference, and we Rave a right
to follow that up by connecting the fact that YT Steffens
was then stating the intentiom and the zct and \he purposes

end the obj ect of that conference as coming fro
row, and we have a riéht to show hereafier that he
sauthorized so to do.
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MR APPHL: actly, sir. 7e propose to conmct it all
togeth er.
THE COURT: hat presents a little different situation

then.

-

MR APPEL: vyes, on\course, if your Honor pleases, we will
so connect it all together that the whole proceedings of
what each one did in ference to this matter will be

50 élearly established ¥ your Honorts mind zmnd to this
jury that the time had cae when the defendant had abso-
lutely made up his mind to \enter such a vrlea of guilty

as was subsequently entered, ¥nd that thereupon, and up

)]

to that time and probably a day\ or two preceding that, or
some time of which I am not appridsed, that these negotia=
tions were being then carried on hRtween individuals inter-
ested in having that plea entered, Yhat is, that the fact
that a plea of guilty was entered, weVaave a right to

show when that advice was given by Mr Dirrow to his cli-
ents, following it up, " have a right to\show, your Honor,
that his clients had consented to enter tha} plea, in view

of fr Darrow's intentions, in view of thefact® that he had

made up his mind that that plea of guilty should be enter-
ed, we have a right to show, your Honor, that thgt was ab-

solutely agreed upon before Tuesday morning, the 2pth day

of November, 1911. ve shall show to your Honor,' in\conneg~-

tion with that matter, that then it had been so clearly
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be egamined, and e will explain to your EHonor "-;IIV the plea
yas not entered on the morning of the 28th day of Novem~

bernwe shall show to your Honor, that bwefore the 238th of

accepted hadbeen gz reed upon. Now, under those circum-
stances, we willygontend, your Honor, that there was ab- |
solutely an ebsence™f motive for areasonable man to go
to work and take 4000 dyt of his pocket and give it to
someone to go to bribe & JuXoT. This was the condition
of mind of thisdefendant at andon the morning of the 28t
of November, and prior thereto. Ti are not self-serving

stat emen’cs;
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easily see that a defendant can go upon the stand

and say, "Why, 1 went over tc a friend of mine to state to
him 1 wag going to enter a plea of guilty," but if the
declaratioxy was accompanied by acts, by negotiations,
clearly estaRllishing that the declared intentiorn was not .a
stimulated one\put that it continued and did end in the
actual transactio that it was carriedkinto effect, we.
have a right to shoM\when he had formed that intention
in order tc show the abgence of motive to commit the
crime. Thé last clause of this action also is important.
"Where also the declared ack or omission forms a part of
the transaction--" Here is trangaction entered into,
agreed upon that it should be cargied to a determination of
a plea of guilty, "which is itself ¢ fact in dispute,"
the transaction is the fact in disputex-or if it is evidence
of that fact, that is the declarations plus the transac-
tion, plus the negotiation, plus the acts the parties
for the purpose of the declared intention of Wr. Darrow

are evidence of that fact, such declaraticn, adot or
omission is evidence, such déclaration——the declgration on

the part of Nr, Darrow.

MR . FREDERICKS. But the declaration of Mr, Darrow i
the point we are arguing.

MR . APPEL. Yes, the declaration of Mr, Steffens will

THE COURT. Well, it seems to me that brings this issue
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down prefty close, in view of that' avowal of Mr, Appel.

MR . APPEL) "The act of an agent performed in the scope of
his employmeRrt is the act of the principal and where the
act of the agent will bind the principal through his

declarations or admissions respecting the subject matter,

will also bind him made at the same time and consti-
tute a part of the res\gestae." M. on agency,
so he says, and it is a etty good authority. The admis

sion or declaration of an ent is not always binding upon

the principal but the admissi or declaration of an agent

binds him only when it is made didying the continuance of ar

agency in regard to the transacti then pending et dum

fervet cpus.
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be cauye it is a verbal act and part of the res geatae,

that it \{s admissible and, therefore, it is not necegBary

to call tha agent himself to prove it." Mr, Greenleaf on

evidence is &\ pretty good authority on that qu&éfion.
7"

So thgt the act of the agent is ag issible, what

'

he said or did is\res gestae of that act, {s admissible
also and his declargtions and admissionﬂ/;;e not admis- %
V |

the res gestaerof an authorized act.

sible unless they ar §
}

Now, we do not intend to  put any declaraticns

. f
here by Mn Steffens to th iﬁpess here except that his E
a |

w
acts were accompanied by E&g eclarations to the gentleman
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upon the stand, seeking ¢ A 4id and assistance of the

gentleman upon the sta?d, seeking after the conduct onthe
part of the gentlem@pfupon the 8tand to come and do an act
or acts or conducgf%ending to carky out into effect the
avowed intentiopf;f Mr. Darrow, and \it becomes a part of
the res gestaﬁﬁaf that transaction. |

}H}PeOple against Vernon--1 yill say this also--
MR. FORD: The 71st? ' |
MR , APgEL. 1 read from thevnotes in People--the case is

case and is

Pe9~1e against Vernon, which is a Californ
Ldited with approval in the 95th American Dec\eions commencs
ing-at page--it is a long case--page 49.
MR, FORD. What page are you going to read frcm
MR . APTEL* 1 am going to read the decision and then 1 am

this, then 1 am goin e notes. Reading
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page 68. Concerning the state of mind=--now, the state of
mind of thid defendant is proper as tending to illustrate
whether there was lacking in his mind any idea of committing
a crime at that Yime. | "Where the state of a person's

mird, his sentimenY or disposition at a certain time is
subject of inquiry, Kis statemeﬁts and declarations aﬁ

that period are admissible." Citing Lyles versus the
State, 30th Alabara 24. People against Shea 8th Cal.,

538 and other criminal case and a great many civil

cases. (Reading) "Motive amng purpose of the act. The
motive, character and object or purpose of the act fre-
quently indicated by what was said oy the persons doing

the act at the time .« Such statements\are all the res gesta$
and are in the nature of verbal acts any are admissible
in evidence with the main transaction whigh they illustrate,

show evidence of a distinct offense,™ and s
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Upon\the very theory the evidence of & distinct offense
on the\part of a party when so connected in point of time,
S0 conn ed with the transaction is admissible in evi dence
as being an\act what he said in evidence for the purpose
of showing_ hi} condition of mind st the time he made the
declaration tendinz to show thedeclaration -- or tending
to show the condidion of that state of mind when the trans-
action in question\ls said to have o curred.

here is no question at all -- no

;

here is just one single question

THE COURT: Mr appel,
controversy over that,
before the court at this f§fme. That is, vhether or not
the statements made to thisg, witness by the gentlemen who
met dovm there st the Al exandkia before they reached Mr

Darrow's office, is admissible Yn the order that it was

offered and without lgring the fdundation. There is no

objection being considered except e one of founlatione

I‘.-TR APPEL: I can get here and cite apy number of auth-
oréties here --
THE COURI': There is no necessity of citing authorities
on any point except that. That is the only ouestion,

vhether or not the foundation is laid for the conversa-

tion between this witness and MT Lincoln StefXens.

MR APPEL: Well, your anor, we have avowed ou

intention
to connect it as being authorized statements on
of MT Darrow, so made by Mr Steffens to the witnesk.

THE COURT: 'ell, if that was done prior to your avoal
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\n the last few minutes, it has escaped my attention.

-

wit
: ves, I said --

TEE COUY You nade azn avowal here a few moments ago.

If you dome it privor to that time, it escaped my attention.
I think in view of that avowal, I would like to hear
fram the Distct Attorney on that branch of the subjecte
I feel well satidsfied except as to that point.

MR FORD: That wag & point that was raised by us, that
there had been no fo dation lsaid. Simply that a self-
serving decl aration cou not be admissible under any cir-
cumstances, and in view the fact that counsel has now
made sn avowal that he will} show such a connection, which
would be a mere order of proff, perhaps, resting in your
Fonor's discretion, we want to\address ourselves on the
main point, and that is this: cdy a self-serving declars-
tion of thedefendant, under any circumstances,be introduced
in evidence?
THE COURT: Well, now; wait a moment.\ If you want to be
heard further on that main question, I\wvill allow 1ir Appel
to continue hisargument. I will not allgw the introduc-
tion to stand_'. |
MR -FORD: It being understood it is our obj tion\, we
have the closing after he gets through, we da\ close the
matter and cet a ruling from the court.

R AP'EL: Now, if your Honor please, in the case\of Tait

sgainst Fall, 71 Cal., mage 149, I shall read thisdgci-
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sion by Mr Searls, COmmissioner, and szt one time one of

confirmdd by the whole court: (Reading:) “This is an
action to\restrain tﬁedefend.ant, as road overseer of Teha-.
ma road diskrict, in the county of Tehama, fram opening a
road for public use across the land of plaintiff."™ And
then it goes onk the case was tried,; and gives the find-
ing. (Reading:) \"There was no error in permitting the
witness A, J. Clarkito testify &s.to thedeclarations of
Toomes, (deceased) mage F\f.hile he was having the land sur-—

veyed, to the effect thgt he was not going to have a2 road

on the west line of the kand he was surveying." X b'd x

"The evidence was admissible in rebuttal of thedeclarations
introduced by defendant, t el iri\q to show that Toomes had
said about the same time that\he would open a roa d at

the point indicated." Certainy it is admissible to show

that in rebuttal of what ur Fr lin has testified to

here that Mr Darrow said to him Or\did something or did
some act by way of g‘ivirig him money \and by way of asking
him whether or not he couldbsee Juror YJockwood, vhether or
not he could approach him and obtain hls assistance upon
the jury; *"hether or not he could bind hym to r‘etum a

verdict of not guiltiy; he has so testifie There is ab-

4+

solutely no difference in this case than t one 1 have

cited, that we have & right to show that when\7r Darrow,

pi'ior to the 2%th day of November, 1911, that wken hewas
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acking with reference to the case,éana'ﬁhéznénagement of
the\hase, that he started to bring &out a certain re-
sult, gnd in doing that sct of bringing @out that result,
in bringikg about a transaction which would culmiate in
the results wich &sctually took place, that he then said
that he had fully™wade up his mind and that he would --
wa s willing to have d\plea of guilty entered. "Decla-
rations of & party vwhilengaged in the performance of an
&ct - the declarations of Whis defendsnt while engaged
in the pmformancé of vhat? VhiNe engaged in the perform—
ance af an attorney of those defendznts, and in the per—l

formence of an act which brought abotl a result.
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illustrating the object and intent of ites performance

"And
are adkissible in evidence," and they are not self-serving

statemendg because the Code s ays, "That each declaration,

w
»]

act or omisgion to make--" the declaraticn, if you please,

--"ig evidende asa part of the transaction." 1t is not
a mere declaradion without an accompanying act. A man
might as well go\p onthe housetop and say, "Oh, 1 didn't
intend to rob A," apd after robbing him he might as well
proclaim through the Rtreets of Los Angeles, "1 did not
intend to rob A." Suck statements as that are not
admiss ible in evidence. at is a self-serving statement
pure and naked, but when thg declarations of a party prior
to an alleged commissién of that act in question are ac-
companied by acts and conduct ich tend to show a dif-
ferent intention than that of thé commission of the offense
is, his declaration becomes verbal\acts, and as the Code
says, "Such declaration, act or omisXion is evidence as
part of the transaction." (Reading "The action of the
court in ruling out the testimony of the\witness Healy, so
far as he proposed to give his impressions), was proper," ang
so on, and this case was affirmed. 1In ?eopla against
Shay, this decision was by Burnnett, Judge, ang§ Field,
Judge afterwards--cne of the Justices of the Sup eme
Court of the United States, affirmed, (reading) "The
defendant was indicted forassault with intent to murd

and was convicted and sentenced. The bill of exception
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COL&ains only & small pbrtion of the testimony, &nd none
of gh instructions given by the court. On the trisl,
the pros®gutor, Daniel Perrigru, was examined &s & wit-
ness, &nd uRon cross-examination, the prisoner’s counsel
asked the witmiss 'if he did not buy a postil, a few days
vrevious to the sault, to use upon the person of Shea,
the defendant?! Thy witness at first enswered that he
'vought the pistol to dfend himself and sister?. The
question was repeated, eNd the witness required to answer
'yes' or 'mo' and he then agswered, 'yes, I did.’

The District Attorney then asXed the witness to state the
reasons therefore, and the witnegs stated that 'from vhat
his sister had told him what Shea 9¢id (the sister being
the wife of Shea, the defendant) indudg¢d him to purchase
the pistoi to use a@gainst Shea,' Tne deXendant's counsel
objected to the testimony on the gmound of N ts being hear-
say, but the court overruled the obj ection an¥ the prison-
er excepted. A motion for & nev trial was made\gnd over-

ruled, end the defendant zppealed. "
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Noyy here was the act of purchasing & pistol and

clearly S‘B" the intention of the witness. That is the

act of purchiii

~Tq

the pi stol plus his declstation and
reason and intel\ﬁ\what he intended to do with.it, clearly
indicated his int .\‘ieg, his motive to do & thing, his
only motive to desisY from doing & thing. Vhat does

the court say? Now, hdre was &n objection on ﬁhe part of
the defendant's counsel, \The People introduced that
declaration, (Reading.) ThR court said , "The objection
on the part of the pfisoner dQes not seem, under the cir-
cumstences to have been well token., The intention of the
prisoner's counsel was to prove tRe simple fact theat the
prosecutor had purchased a pistol.' o use upon the person!
of the peisoner, and from this circumitence, to leave the
Jury to infer tha t the witness purchas ..the instrument
with the intent to assault the prisoner, 2Qd not use it

in his own defense." That is what the deferNent undertook

tention to do it, to assault the defendant, the prisgner.
Now, the vitness was dllowed to show vhat was said to'him
that led him to purchasing the pistol, as being the decla-

ration that formed & pa-t of the res gestae in the prose

tution., (Reading:) "The attorney for the State had the

196 B g
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5069
the right ask the witness for what purpose he @urchased
the pistol. \The question as to the motive or interest
of the witness,\was prought out by the question of prison-
erts counsel, =nd it vwas competent for the witness to state
the grqﬁnds of hi} conduct, to show his motive.
'Thus, when the quesfion is, whether the party acted pru-
dently, wisely, or in\good faith, the information on
vhich he acted, whether\true orfalse, is original end

materiel evidencel.'”
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N k, if your Honor please, if Mr. Steffens and
the witness hére had a conversation concerning the matter
of a plea of guNty ﬁhat was subsequently entered by the
McNamaras, if they talked with each other and agreed upon
a plan, if that convkrsation was in pursuance of an agreed
interview between thesy gentlemen, if we can show that
declaration of the witnedg to Steffens was in accord with
the wishes of fhis defendany, the declarations of M Stéffem
are only the words—-the mout!\ of Mr. Steffen is only the
means through which the communigaticns onthe part of the
defendant were made. 1t is a spedking tube, you might say,
by which these declaration and inteMtion on the part of
the defendant were communicated, accomRanied by the act
of theparties+ Here is one act, the fird¢ act that we
have shown here is the joint signing of a t{legram calling
for a conference, that is one act in the transagacticn, and
each and all acts inthe transaction become part'qf the res
gestae and become either verbal--become verbal acfa become

a part of the gransaction.
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cite to your Honor, MrWhartonts criminal evidence,

volumd 2, section 949, "A natural inference st that tifee
TEHE COURTY, Just a moment, I think it better for you

not to leavd the room, MI Older. You are theoretically
on the stand, ‘put you may remain in the room‘. I presume
there is no objegtion on either side to Mr Older step-
ping off the sten
MR FORD: None whateyer,
MR APPEL: (Reading:) "A natural inference of guilt
arises from the recent ssession of property shown to
have been stolen, or of pXpperty known to have b een

in the possession of the vicgim of the himicide. But

such inference mey slways be negatived by evidence of
fzects end circumstances showingythat the possession is
innocent or ‘was honestly acquireg. Thﬁs, it is relevent
for en eccused charged with the illegal possession of
anotherts money, to explain the poss ssion Ly evidence
that he found it; and where the dispuileg Concerns personal
property, cvidence that the brand on &n animal resembled

the brand ovned by the sccused, or that e herds became

o to the &c-

D

mixed by accident, or thst profe rty belong
cused had been pleced near similar property welonging

to others, or that the property came into his possession
under an honest belief that it belonged to hiin, or the

upon discovering the mistake, he hzd sought out the own
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and pa{d the velue of the property, or returned the pro-
perty itkelf, may be introduced by way of explanafion.

On & chargeNof 1arc‘eny, it is relevant for accuséd to

show that he pyrchased the property, snd, in explaining
the possession oR stolen goods, he may prove from whom
he got them snd whad the 'parties sagdd at the time;" that
is, & client of mine carged with having stolen property
in his possession, or haking stolen property, has & right
to come upon thestand and\to show by himself &nd ot her

sold him
there &nd heAm the

wvitnesses that the party cam
property and what he said about\it. What he said gboui

idence, -but what he said
sbout it, eccompznied with the act QT stealing it, be-

comes a verbel act, beceuse it is merged in the &t of

disposing of it to the defendant, It\pecomes & verbal
act, it becomes an sctual act. (Reading ') "And it is
relevant for him to offer evidence of vhet\he said, or
what ev:plahation he made, st the time when h¢ wes first
found with the property in his possessione. nd on
principle, it is always relevant, where any ect\is showm
or conduct cherged sgsinst the sccused, for him ty ex-
plain such act or conduct by showing some other hypythesis
equally or more naturél, 8s @ reason for his conductl

and such explanation should zlways be received."
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n Lancaster &gainst the State, found in the 31lst South-

westeXn Reporter, at page 517, the court says this:
(Rreadind "In rebuttal of the state's evidence, the de-
fendant turhed over a number of  bills to the hotel clerk

in Fort Vorth, ,nd to & party to hold for him at a base-

v

ball game at Defendant proposed to prove that

explanation that he had won i a certain place; won

the money at a game of cards at = \acertain place at
Ft Worth, that histestimony was exclyded and an exception

reserved, It should have been admitted under the cir-

- proved, over the obje:tion of thedefendant", and so oy --

"We think the testimony of Estes and Cooper, corroborat
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i
i

H

i

by the defendant tending to show that the deceésed prior
to the\homicide was impecuneous, was inadmissible in this
case., Acgording to the theory of the'case, the obj ect of
the homicide\was robbery, and the fact that thedefendant
Was shovm to hake a considerable amount of money shortly
after the killing j\was one of the strongest criminal
facts against him, and to rebut this testimony, defendent
ought to have been alloywed to show by =witnesses the fgct
that he had a transaction\with thed efeased shortly be-
fore he was killed, snd he Waenstated he then had no mon &,
and as an earnest‘of that cohveyed one-half of a homestead
-- " Here was thedeciaration bX & third party, outside
of the presence of the defendant, and thet vas allowed to
be zdmitted in evidence, in favor o the defendant.
"Declarations showing motive or want A&f motive, or purpose,
very frequently, they ere part ¢ the re 'gestae, that is,
declarations of the defendant made at the\time of passing
counterfeit notes, was admissible as part of the res ges—
tae.," IMcCartney against the State, 3rd Indijna, 353.
"The declarations of the guest made before the‘alléged
stealing that the property was his own, held to\be zdmissi-
ble in his behalf, as & part of the res gestae; WYhile he
had possession of the property he says, 3This poperty is
mine' before the slleged stealing." If your Honoy

please, here are all these declarations, ve undertes

show, accompenied by ats of L.v.2 this defendant, & a

M'ng';; by Las s LIBRARY
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thesd different individuals on behalf, not only of the de-
fendank here in this case, but on behalf of his clients,
tending o show and to corroborate the future evidence we
intend to Yatroduce here, that prior to Tuesdsy morning,
Hovember 28t all the attorneys in the case, and all the
friends of the ®ttorneys and other people upon the other
side of the cése Mgd agreed that a plea of guilty should

be entered,
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akd that MNr, Darrow here had expressed his ultimate final

"ln a suit for damageg for assault and battery
evidence of what the parties said\ during the altercation,
which wae followed by the assault, \is admissible, and all
the words and acts of the parties an¥ not detached words
and sentences should go to the jury, aRd also declarations
of a bystander made during the progress\of said alterca-
tion, if necessary to a full understandin of'*x“ﬂ the
character d?pihe act complained of may be réceived.”

"So, where a boy who had driven against a food passenger
on the street immediately stopped his horse and\came
back and said, 'l didn't mean to,' the declaratiog was
héld a part of the res gestae and was admissible i
evidence." . Why, your Honor, it was done so when the
act complained of by time was connected wWith it that e

mind had not cooled, and reason had not asserted itself w
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there was no time for calculation to make a self-

th
segvi- statement, and the self-serving statement, your
Hoﬂor; ter the commission of the act, your Honor, is not
admissible evidenée. That is a self-serving statement.

That is one of™“the clear tests in law by which you can

determine whether declaration of a defendant is a self-

serving statement; 1% is self-servingé—the words them~

selves, if 1 may be allowed to draw my own conclusions--

how imperfect my mind may ke in regard to reasoning these

things out clearly--indicate What théy mezn, "self-
serving" means what? Means to\serve the purpose of show-
ing his innocence after the act wags committed, bvecones
self serving, but declaraticns made\before the alleged com-
mission of the offense, do they show Yim or serve to show
his innocence? They are not self-serwying declarations,
they are a part of the res gestae ﬁhen adcompanied by
acts.

We propose to show what was done anpd said in

reference to that matter. 1 doubt not, your

importance of this question; 1 doubt noﬁ,if yaur Honor

commission of the offense that 1 stated to him, "1 am g

sconned by L
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give you a check, go to the bank and get it certified."

And\l follow that declaration by writing the check and

n up to Judge Hutton and recover my note," and,
forsooth he\acts in reference to that and may be delayed
or may not havd found you in your office and the next day
1l am seen coming t of your office and when you come back
there the next day y find that your note is gone and 'l
am arrested for the acty Wave 1 no right to show my
declarations acconpanied PX those acts, that there was no
intention on my part to steal that note, but, on the con-
trary, my intenticns weré lawf and after having delivered
that check to be delivered to you The person who had
that check in his possession becomel your trustee; thatv
check is in his hands, it is your che&k, you have a right
to recover it in an action against him,\ycu can say, "That
check was given to you in trust for me, i¥ is my pro-
perty, the moment it left the hands of Mr. Agpel it became
my property, he delivered it to you with the %rust that it
should be delivered to me. You aocépted that
voluntarily or by reason of employment, but you
my trustee, and 1 have a right to recoger that chegk,
it is mine." It is your property, it was payment\by

me as far as it was possible for me to make payment.
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Have I no right to go upon the stand end hasn't my clerk

the fight to come upon the stand, or anyone else there pre-

seniy, and say, "We were present at that time and he said,
'Go and psy for this notet'?" Are those self-serving state-
ments? t shows the intention on my part not to steal

the note, b to pay it, so if MT¥ Darrow here, or StefBens,
on his behalf,\gsked MT Older to come and arrange a plea
of guilty, and tiy discussed the terms and so on, what
Mr Darrow said, what\MT Steffens said for him to the wit-
ness heré, that with t avowed intention on our part to
show we are all actors inl\gne and the same transaction and
ecting for each other most Jirly, most undoubtedly, with-
out equivocation, show that Daxrow had no idea then and

no intention of having Franklin X0 on and meeting Lockwood
to bribe him, and so clearly, your\Honor, that I venture

to say, that if this evidence comes Yn here as we think it
will, that it ousht to be the decisiom\of this case in the
¥y have the good
conscience to treat thisdefendant in & fadr way, as he voull
have others trest him under similar circumshances, and
without prejudice, or without févor, or witho\t sympathy,

a plain, clean-cut, just proposition of justicd to this )
defendant; we must not keep out evidence, your Hoyor,
zgainst a defendant, it is very easy to make & prima

facie case against & man, the butden is cast upon

clear his 79ood name, he must resort to &ll of his cond
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in\reference to the transaction, he must say why he went
dovm\here, and *I told so and so to come heee, and sec the

Dist if he won't accept & plea of guilty

under such ™d such terms as that"; cannot he open up his
mind and his hedgt to this jury? Must the evidence of a
co-conspirator, as whey claim him to be,stand alone, stand-
ing alone, I said, fox no one on earth, so far as e
know, has testified that Xihey heard Darrow speak with
Franklin and tell him to go\and bribve anyone. Can they
say, your Honor, under those rcumstences, we have no
right to show that this defendand, then had esnother condi-

tion of mind directly or oppositexfo vhat Franklin says,

&1d the motive of thisdefendant was? Isntt that & most

strong circumstance? Isntt it more rcible and pursua-

sive thsn mere words of men? I say, it\ls of the highest
importance that we should be permitted to show this.
Ah, your Honor, let us not close up the lines\too close
against & defendant in presenting hisdefense; 1% us be
careful that we do not commit an error that will rever,
perhaps ,—- m@erhaps by committing an error, forever cipose
up a man's life against all thé aspirations of the onlj
few years he has to 1ive, and in srguing questions of la
the true principle is the guiding star for anmy court or
eny zttorney to follow; it is clear, that wherever there
is aressonable doubt, wherever the mind vwaivers as to

upon thich side there is reason or justice, and where
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law lies, that humsn charity and humam principles and the
At ernal principles of justice demand that that question

beNresolved infavor of thed efendant.

I Risht multiply here suthorities upon this question,

cases, and witiNthe few observations I have made, your
Honor, I trust tha{ you will consider this matter in the
true spirit that Ikow your Honbr wishes to consider it,
and we ask your Honor r a favorable ruling on our side.

MR DARROW: May I add a Word to ,this?

TEE COURT: vYeéese »
MRDARROW: Because, I think INimow thefscts better then
anyone else. Vhat I say will bve\vexry brief,

There is not any question sbout\the law as to the right
to prove motive or lack of motive, think I suggested
that this morning and, of course, Mr Tredericks sat 6nqe
said the t was permissible, and there wad no doubt about
the conversations with meyi.v However, some\further
zargument may be had upon that subject. There is no doubt
gbout the right of the state td prove the modive for an zct
never could be. TFor insté.nce, in murder they
right to prove the motive was robbery, or if mur

would have the right to prove the motive vas revely
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The rule is so general that it is‘almost impossible to
rove a crime without proving the motive which caused.it.
impression ié that you cannot do it, but 1 would not
be ite certain abéut that, but it is the first thing,

practisally the first thing is to prove motive. 1t is

jugt as cwyupetent on the part of the defendant to prove

lack of motiye, for that is what moves man and you have.
‘to have the mo ive.not to do a certain thing and when you
fird out a man's wotive, then you have got most of it.
1f he had the motivi to act the state may prove it, if he
had the motive not to \the defense may prove it, and 1 do
not understand there had\ been any serioﬁs quesfion on that
éubject. » A ' | " .

The Stéte says the\motive to act was that 1
wanted to win this case. My RQbservation, inthe 35 odd
years of practicing law around tke court room, is that
every lawyer wants to win every cé e he ever had. 1f 1
could find one that did not 1 could pe dead sure he
would not be pracficing law véry lpngb That is their
business to win cases--that has been adluced as a motive
in this case to dec this act. We have the\same right to
prove any motive, any lack of motive to do ¥his act.

There never was any question about it and could no% be, and
as 1 understand it, that matter is not directly involyedg

Now, as tc whether the case was settle

partly settled, or whe ther every lawyer knew of it
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who ;hew of it, all those things simplv go to the weight |
with the jury, the weight. The progress of a settlement

is a mattgr for them to consider as to whether at that
time under dhose cifoumstances a man would probably act
in that way, and that is all, the motive of the defendant
or a lack of motiye of the defendant. Now, if there has
ever been any case {hat denied the right to show lack of
motive 1 would like t8 see it. 1 never heard of one. 1t
does not come under the\line of self-serving declarations,
it cannot be that. 1t ié he proof of the motive, it is
the basis of all criminal cages, and motive to do it or
lack of motive to do it . Ther® has never been any holding
any other way upon that subj} ct.\ But, that is not the
question that arises here. 1t was\not as to whether a
discussion wWith me was competent in -his'casé, tut whe-
ther it was competent for those witnesges to relate a
conversation with a third party in refer@nce to this trans-
action, thzt is the question here. Now,\ let us look

at that a moment . We have a right to show dat this case
was settled, or practically settled or partly\settled or
settlement begun or ended, or any phase of it, hét is an
indeﬁendent fact, we have a right to show who wag in-
volved in it and how far it had progressed and thel to
show that that came to the mind of the defendant and that
he knew it and therefore had no motive to act in this\case

The proposition seems to me to be perfectly clear; if ¢
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as a committee entirely disconnected with the defendant,

if here were no question of agency in it, if there had
not begn any agreement onthe other side whatever, but if
ittee actiﬁg-had determined upon that proposi-
tion, and t atvproposition had been brought to the
defendant and the defendant believed that the settlement
would be complete the defendant has a right to show
that he would have nb motive for this act, whether com-
pleted or incompleted, Nt makes no difference with the
right to the evidence. 1% might make a difference with
the weight of it, for that, \like everything else, is to
be determined by the jury as a\question of fact, But
the right 6f the absence of motiXe on the part of the
defense is certainly always as comRetent as the fact of
motive, both are competent and alway® have been competent
in criminal cases. That is the firsy¢ thing a jury
would look at, that is the first thing e court would
look at, and that is the first thing a reagonable person
would 1oqk at, what was the motive fof the act, or what
was the lack of motive for.the act, and that Xotive must
be with the man who is charged in it, whether id is
complete or how it affected the mind of the person charged
that is his motive or .that is the lack of motive.
Now, in this case, we have a perfect right,

take it under the law, to show all the negotiations of a

disposition for disposition and settlement of the case,|
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to skhow that all those negotiations were communicated to me

and thad 1 believed it was settled, or practically settled.
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end that a plea would e entered any day =nd that therefore

thege could have been no motive for this act.e It is a

of motive of th¥y defendent; if they seck to prove a mo-
tive to commit an™:ct, we have the same vight to prove a
lack of motive to commit &n sact, and that is all there is

to it.

MR FORD: Now, if the coun please, the defense in this
case have asnnounced their intextion of introducing the
present evidence for the purpose\of proving one thing, an§
that is & motive or lack of motive rather, on their part.
We are not contending for one moment\that they have not
the right to prove leack of motive, but \ye do contend that
the evidence by which they are of fering prove lack of
motive is absolutely incompetent for that rpose, that
it consists of self-scrving declarations and cQnduct
which are never admissible in £ avor of a party.\ Just a
noment , now, before taking up ouf side of the casg. I want
to refer to a few of the cases cited by Mr Appel. In

the case of People versus Vernon, he didntt cite that\et
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an. gtremist, verified by him, vere read in evidence on

the trigl of the defendant thereby sccused of muarder on

his objecion to the introduction of other and independ~
ent evidency of the szme and similar declarastions, those
came under theé provisions of section 1870 of the Code of
Civil Procedure,\which expressly states also in criminal
actions, the act oXxdeclaration of a dying person, made

under a sense of impeyding death respecting the cause of
his death may be proved In People versus Shea, & Cal-
ifornia, the sole questioN there was this: the people
had introduced in the proof\of their case, the evidence
that the d efendant had purchasgd & pistol, and by way of

proving the purposes'for which e had purchesed the pis-

party. The law does not permit the act, declyration or
omission of a party as evidence in his favor,
evidence &gsinst him, and there is a reason for \that rule.
The law does not permit, we will contend, the zctd, decla-
rations and omissions of this defendant, as evidencd in his
favor, but does sdmit his acts, declarations or omissic
as evidence ggainst him, but not in his f avor, &nd the

scanned by LaLAYeLIBRARY




W 00 I O Ot = W DN

I T T T T S T S v S G G T G U G U Y
ggﬁwwuowmqmmpwm._.o

5087

is & reason for such a rule; there is a reason for the et

_istence{ of such & law, In Lancaster versus the State,

quoted b\ them in the 31 S. ., 517, the situation was
one of the kxceptions to the genérai rule, and thet was
because it was & part of the res gestae; it was & part
and parcel d theé\ evidence introdﬁc ed by the i3e0ple in that
case, The defendakt in that case had been accused of mur-
der or robbery, I hane forgotten which -- of murder, I
think it was -- the robhery was the motive, and by way of
proving he had committed Yhe murder, the ii’eople had showm
he had possession of certail moneys; they showed that
possession by showing on & ceXtain occasion he had turned
over a lsrge amount of moner to\a clerk &t & hotel; the
act of turning thsat money over to\the clerk &t the hotel
was part of the things done by thedefendant and part of the
res gestae and part of the evidence Y\ntroduced by the

People. Under those circumstences, th

he has the privilege of introducing the whole of %hat
conversation, although he would not have any right o
introduce it in his behalf if it had not heen for thg fact

that the People had introduced a part of it.
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1t is only the act of people in introducing it,

in making 1§ a part of the evidence against him that per-
mits him to puyt in the whole of an act or declaration he
may have made his.favor, and there is a reason for
that rule, as is ‘gaid, very concisely, in 12 Cyc. page
426, after discussipng the fact that admissions may be put
in evidence against 3 party, the volume says,at page 436,
"The statements and deilarations of the accused in his
own favor, unless they e a part of the res gestae; or
unless they are made evideRce by the prosecution in pro-
ducing a conversation in whixh they‘are contained, are not
gompetent in his favor on the ¥rial."

THE COURT . Read that again.,
MR . FORD. Are not competent on the trial--
THE COURT. Read the entire clause.
MR. FORD: "The statements and declarations of the accused
in his own favor, unleés they are a part, of the res gestae,
or unless they are made evidence b& the pnosecution in pro-
ducing a conversiion in which they are contiined, are not
competent in his favor on the trial, " and hery is the

’ ight never
contribute to the ascertaining of the truth," thht is not
the reason at all--"but because if received that b-ey
most commonly consist of falsehoods fabricated for the

occasion and would mislead oftener than they would eni

lighten."
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In this particular case the People have not

introduced apy proof of the conversations referred to by

the witness o whicb they are‘going to offer in evidence
in this case. e sole claim upon which they can offer
them, the sole cla\m upon which they think they can base
their competency is that they are a part of the res
gestae and 1 shall shoX that they are not a part of the res
gestae in this case that\is now before the court. Bow
easy it would be to fabricate evidence in favor of yoﬁr—
self. 1f you were about to¢commit a crime, and assume
for instance that this defendapt, knowing that he was
closely watched and fearing thaj he might be detected in
the act of bribery, when he knew that evidence might be
introduced in his favor of his own Wcts and declarations,
how easy it would be for him to call couple of people
together; have them visit the District \ittorney and pre-
tend to beopening negotiations to end thg matter while he
was doing something else. There wWould be two-fold

nent, and the
other to protect himself in.case of discovery and if such
might be introduced in evidence he could then s y, "Why,

at

1 never intended to bribe anybody, 1 was intendi
that time to have these clients plead guilty, makiny ar-
rangements to do it, really intending some other factg."
1f sudcessful, if not detected in the bribery never %0

have them plead guilty and having secured a sufficient
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number men onthe jury to stand pat and go to trial no
the evidence might be agaihst him.
Now)\, inthis case, if the court please, the
res gestae are the things that were done in furtherance
of the commission of the crime; +there is no issue that
has been raised as yed by the evidence that Franklin did
not commit the bribery- will take that back--1 bvelieve
they do contend fhat no bribery was ever committed, there
is the evidence of one man hkre that Franklin had said
that he and Lockwood were confederates with Fredericks and
consequently that no crime héd en committed, but 1 do
not believe there is any serious dpntention here that the
bribery has not been committedd; thd sole conténtionfis if\’
it was committed that the defendant i not the one who .
was responsible for it .
Now, the res gestae means the things that were
said and done by the various parties to.that\act in
committing-an act, it does not mean other fhin 8, it does
not mean other things that were done by other pé yle or
by the parties themselves that were not done in fuk-

therance of the acte.
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I didn't make & note of the case here thet I want
our Honor's attention to fto illustrate the case.

you will\ bear with me just a moment.

(Jury =dmonisbed:. Recess for 15 minutes.}
(After recess}\

TEHE COURT: You may proceed, Mr TFord,

MR FORD: If the courty please, the question now before
)

the court is whether o t the @wts of the defendant in

some other matter not comiAeted with the bribery, con-
stitutes @ part of the res geg‘tae. Franklin has testified
in this case that the defendznth paid him $4000., If the
defendant admitted he gave him E:SZEOOO, but said he gave
him $4000 to deposit in the bank, And szid "Here, take this
$4000 and go dovm and,“deposi‘t it in\the venk", that would
have been part of the res gestae, and % declaration of the

defendant made &t the time he handed thg¢ $4000, would be

admissible to show that he didn't give it %o him to go and

bribe a juror with. The same as the case ,;f' a person
charged with stealing horses. He is seen in\% e possession
of the horses, znd someonc comes along ‘end sayz\to him,
or asks what he was doing with the horses, &nd he)gives
a declaration in his own favor, and secks to introdﬁge it

. 3
afterverds in his owmfavor. Thet is not a part o th\éa

res gestea, although he was seen with the horses, he can-,

not introduce a declaration of that sort to show that
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possagsion of the horses was innocent. It is a different
propznﬁqlon from the Texas cese where part of the‘ things
done by th \d efendant \,;rere introduced by the i:eople show-
ing thst th:\d fendant delivered a certein sum of mone to

a clerk, Then

became a part of the res gestez, for

it was part 4 the exidence relied on by the i3e0ple, snd

the defendant should hgre been permitted to show what he
seid when he handed the ney over, but not in a case where
it 1s not a portion of the\evidence introduced uy the
People, and is hot a part of e res gestea., Now, we don't

have to zo to Texes Or other phaces for authorities on

that point, Ve hae plenty of audnorities in our own state.
In the case of ;eople vse. Prather, Yhe defendant was ac—
cused of grand larceny; was charged ox the 8th dgy of

March -- 120th Cal., the Supreme Court this state ,

page B60. (Reading:) "The defendsnt wak charged with hav-
ing stolen horses on the 8th day of March, 1907 --"

reading on page 664 in the case. (Reading:)\ "A brother

of the defendant had been up to his ranch wi provisions,

end vhen on his return and on the 11th day of Narch, met
the defendsnt, just west of Arbuckle, driving &Dput 30
head of c attle, and had a conversation with him."\ I think
T seid horses; I should have said cattle, (Readiny :)
"Defendentt's coursel ‘then sought to prove by their wid

ness what the conversaztion wvas. The testimony was oljgct-

ed to and the obj ection sustained. The evident object
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wad, to prove thedeclarations of the defendant in his own

ment end\not admissible.," Just &s they seeck to show that
the defendapt had been met by these other people during
the day that Yhese proceedings were being carried oh, dur-
ing the time th the negotiations were happening for the
bribery of Lockwood, and that he said certain things to
these men, that he hid conversations with him; The
court will be correct iX seying that it is a s elf-serving

declaration and not admis

steand two minutes vefore & higher opurt, if we are wrong

upon this proposition. In the case the People vs.
S
Rodley, 131 California, quoting now frox page 254 --

thisdecision has been frequently cited to\your Eonor by
both sides in this case, énd.upon the case conspiracy
where the declarations of third persons were Xdmitted es
against the defendant. Your Honor will remembeY that decla-
rations of Mr Houseworth and the witness Swearikgenhad
been introduced &s evidence sgainst the d efendant; eclara—
tions of third parties &gainst him, because they wery§ co=—
conspirators. (Reading:) "Thedef e