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on the stand for further cross-examination.

not until tha t point was reachEd. -

N. LOCK WOO D,

A W)y,Captain White was with us for

GEORGE

MAY 28, 1912, 2:00 P.M.

Defendant in court with counsel.

Bert Franklin? A No, sir

a short distance but dropped behind.

Q You did come up wi th Bert Franklin? A Yes, sir.

Q Did you see Mr. Brown while you wer e walking up wi th

I
MR • ROGERS.· Q Did you come up from Third and Los Angeles ~

Streets to Third and Main with anybody or accompanied

by anybody'7 . A Acopompanied by Bert Franklin.

Q By anyone else?

s 1
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10

11:

12
Not until Third and Min street was reached? A Yes, sir

You knew he was there about, didn 1t you'7 A Supposed

15 he was; hadn't seen him that day.

16 Q When you tur ned arotmd you saw him dir ec tly behind you

17 didn't you? A 1 did not see him until jus t as he put

18 out hie hand that way separating Mr. ))iI'row and Bert

19 Franklin; at that point 1 saw him·

20 Q Well, he was right there by you when yeu saw hinl?

21 A 1 couldn't tell you where he was for 1 didn't see him.

22 Q Did he come from behind you when he went out and separat

23 ed, as you have indicated? A 1 did not see him until

24 jus t that moment, 1 looked back then" and saw him.

25 Q How far behind you was he? A 1 am sure 1 don't know.

26 Q Well, how far away from him were you when you first saw

13 1. Q
14 Q
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couldn't--100 or 150 feet, such a matter. 1 never measured

Q . Rear any conversation? A Not a word.

Q 'Heard no word from any person at that time? A No, sir.

Q How far, if you can reclll, had you gone up the street

from Third and the inters6ction of Third and Main on the

east side of the street? A Why, 1 should judge nearly

up to the intersection of Third where it goes west.

A Oh, 1 should judge possi bly 20 feet.1

2

3

4

5

6

7

8

9

him?

Q Can you give us an estimation in feet? A No, 1

,I
i
f

i

1 think they possibly were going20 feet from me.

Q What did you see M~ Darrow do? A 1 did at that time.

Q What did you see him do? A Why, he had walked across

t he road, 1 saw him as he came across, and there two men as

they met, and Bert said, "Wait a moment, I want to speak

to this man n, or wor de to tbat effect.

Q Franklin said that? A Yes, sir.

Q "Wait a moment 1 wan.t to speak to this man?" A yes.

Q Mr. Darrow say anything or nod his head or give any --

A I couldn't tel) you. They were inthe street and

20

21

22

23

24
~

25) hands, or something of that kind,. I couldn't tell you­
l~ r

26{1 1 just started there when 1 looked over my shoulder and

t

10 it.

11,1/' Q How soon after Mr. Franklin left Mr. Darrow was it that
It

12 Mr. Brown came in'? A /Was just at that instant the two

13/ men had just met when 1 saw Brown for the first time that

day.

15

16

17

18
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1 them jus tat that rroment.

2 MR. FREDERICKS. We move what the witness says he thought

3 be stricken out as not responsive and a conclusion of the

4 witness.

5 MR. ROGERS. I take it that his answer is synonymous with
)

-
-

The men appeared to be walking rapidly? A Yes, seemed

to be to get through the crowd.

Q You knew at that time ~. Harriman's office or his cam­

paign headquarters were right at that corner of third and
__or-

Main? A I didn t t know it and ne ver heard of it •

Q On the east side of the street just below Third on Main?

A 1 never heard of it until this moment.

Q You knew Mr. Harriman was comroted wi th this case?

THE COURT. Mot ion to s trike out denied.

J4R. ROGERS. Q. Did you notice Mr. Darrow coming across
__~'__••_.,'~,~.~." ~. ,~,~.o.",'",.~·.,".''"".. ·• "~ , "." ,

~h~~.~!.~e,t ..,12,~J9.!.~.,<,,~:r;,t, ..~~.~9:~ '....",,",!,.~~~.~ .. ,.~C:>l!! ..~Jl,t,!>~.~~"~, ..1'~ ..~.R,:~k
to this man. ft.l ..,... A~.~.Y.~_~J,_.!!~~,._!~,., ...

EWhat was it that attracted your attention to him?

Why, it is a congested corner and the men seemed to

be in a hurry to get throughthe traffic there, attracted

my attention, that is the only thing that I can tell you.

1 had no idea about him or who he was •

6 "appeared about to shake hands."

7 THE COURT. Is that what you understand?

A_. ~s__~__lQg.~_~d c~~__~,rea~l}e.~..Q1Lt_JLi.!L.han~.~!l~~P~~!1

21

22

9

10

111

12
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1 sir.

2 Q You knew he was in the midst of his campaign? A Yes,

3 I knew that.

4

5

Q You didn t t know where his hcadquar ters were? A No, sir

and 1 didn t t know the man.
)

-
-....
1J:aA Certainly, coming through.

Yes, he was going somewhere.A

mobiles and much traffic?

the congested corner where there are many cars and auto-

and that is all 1 could tell you.

Q He appeared like a man that was trying to get through

Q Appeared to be. a man going through that kind of a situa-

was walking rapidly? A Coming across to the congested

corner, 1 don.t know why I saw the man as he came across,

6 Q Never saw him? A I presume I did. I wouldn' know him

7 if 1 met him now. 1 never have met him in the sense of

8 lI'eeting a man •

9 Q Mr. Darrow didn t t at trac t your a ttent ion except that he

16 •
7 tion?17 )

10

11

18

19

20

21

22 I

23

24

25

26

Q And as 1 understand you, you had never seen him before?

A Not that 1 know of.



Q And you r.lay say that is"about the situation?

A As near as I can tell.

Q Well. that ~as the Tuesday after the 8th of November,

which was Saturday, \.as it-not? A No~ I don't think it

e 1

2
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25

26 was.



1 Q You saw him on the 4th first? A Who?
314

2 Q Franklin? A Yes.

3 Q Of lTovember? A Yes.

4 Q And then you Saw him on the 9th? A Yes sir.

5 Q, And then you saw him then you went to the District

6 Attorney's on the following Tuesday?

7 MR FREDERICKS: 'no, may it please the Court, that is not the

8 tewtimony.

91 MR FORD: I think the re is a mi st'lke here in the transcrip t

10 I as to dates; in one place it appears Saturday the 11th of

. 110vember and a couple of lines later Saturday,I~ovem1)er 8th;
11

intervie~ at his office? A I think it was that date, as

'1.':111 look a couple of lines, to Saturday november the 11 th,

If counsel

Well, you saw him Tuesday following that

A Vrno?

And the time you went to the District Attorney? A Yes

On what day? A Thursday.

HO'II' soon after you had your conversation with Franklin

Franklin? A Yes sir.

BY Mr ROGERS:

Had you seen him between that time and the time at his

You saw him at his offi ce on Saturday? A No sir.Q

Q

Q

at his office was it you made up your mind to go and see t

District Attorney? A I couldn't tell you.

sir.

Q

Q

the second one is undoubtedly a mistake.

Q

the fact is the Saturday v~s November the 11th.

near as I could remember.

Q

,office --

12
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1 Q Why can't you tell me? A Well, I don't know jus t when

2 I made up my mind to do it.

3 Q How soon after the conversation A Well, that I

4 couldn't say. I made up my mind possibly just then that

5 the Dis trict Attorney ought to be info rmed. In my jUdgment

6 there was some difficulty, or would be some difficultY,in

7 reaching the District Attorney safely, possibly, with the

8 information.

No fear, but I judgedA

say.

You made up your mind there would be som

A Possibly.

How did you expect the good of what you had to say to

Might possibly be, I

that was my reasoning.

The good you might have to say would be lost?

The good of what I had to say, might be lost. ---

The good of what you had to say would be lost?

What were you afraid of?

By :Mr Rogers:

A Well, it was my reasoning in my mind, perhaps it was

Q

be lost if you went to the Distri.ct Attorney's office?

A

Q

A

way,

Q

if a man was in the business that Franklin ~parently was

that the District Attorney's office would be very closely

\vatched and the fact of my appearing there might attract

the attention of one of those watchers and the good of vnlat

I had to say to the Dis trict Attorney might be lost in that

informsti on?

difficulty in reaching the District Attorney safely vti th the

Q

9 Ivffi ROGETlS: Read that answer to me, please.

(Answer read)10

11
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difficul t.·

the District Attorney he wouldn't trust you any more?

A I think thatis about it.

J76

wrong, but I figured that people that were engaged in that

kind of business would be watching it very carefully, and I

sought to seek the District Attorney wi thout a ttrecting any

attention ~atever, if I could.

1

2

3

4

5

6

7

8

9

10

11

12

13

Q

A

Q

Q

A

Q

I

How did you figure the good would be lost?

Perhaps that is a strong word, it might be made more

What you moan to say, if Franklin knew you went to

. Then you wanted him to talk to you some more?

I wanted the Dis trict Atto rne y to learn

You say the good of what you had \muld be lost?

Yes sir, lost.

If Franklin knew you went up there? A Yes sir, pos8i-

thought it would be better to see the District Attorney

without knowledge of the other side, if that is plainer,

a reasoning of my own mind

What you ~ant was you couldn't trust Franklin, is that

A No.

Explain just what you mean by "the good of what you

knew being lost if Franklin:"knew you went to the Dis trict
20

21

22

23

24

25

26

Attorney" ? A To explain the workings of my mind, I
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MR. ROGERS. 1 Withdraw the tone. Please answer the quest

Q And you thought if they would know it they would not

that infamous proposi tionof bribing the jury.

Q In closing up the infamous proposition of bribing you?

A Yes.

It may be crude, but

A In the closing up of

A No, sir, nor the managers

A I thought if they did know it

A I went very quietly and I didn't

I don,t think the counsel has any right to use

Q Far reaching in What respect?

MR. FORD.

district attorney?

Q That is your idea? A Yes, sir.

that is what I figured on.

Q What precautions did you take when you went to see the

Q And what good did you expect would be lost if Franklin

knew you went to the dis tr ic t atte·rney? A Well, 1 didn't

think the result of the interview to the district attorney

would be so far reaching as it would if he was not aware

of the fact I went there.

use the elevator, and so on.

Q And for what ~eason? A The very reason 1 gave you.

Q You diddt want Mr. Franklin to know you had been up to

it might block the wheels of justice.

Q Block the Wheels of justice. Answer my question, please.

MR • FREDERIOKS. We submi t that he ·has answered it.

see the district attorney?

of the McNamara trial.

approach you any further?

that tone of voice.

3p
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THE COURT. Read the question.

(Quee tion read.)

THE COURT. IS that your question?

MR. ROGERS. Read it •

(Last question and answer read.)

MR. FORD. Read the answer too.

(Last answer read by the reporter.)

MR • ROGERS. That is not an answer.

.MR • FREDE;RICKS. We sUbIritit is an answer.

THE COURT. Ther ewas ano ther question asked there, wasn t t

there?

MR. ROGERS. No, sir.

THE COUR T. Read what follows.

(Statement read by the rep»rter.)

THE COURT •. 1 think the question is answered.

MR. ROGERS.Q You thought then if Mr. F.ranklin knew youwent

to the district attorney he would not approach you any

more? Isn't that tr.ue? Please answer. A 1 don't think

that 1 had any thoughts along that line for 1 supposed 1

. was through wi tlj Franklin so far as his approaching me at

that time.

Q Then why did you mean to say that the good that would

come of your statement would be interferred wi th if Frank­

lin knew you had been to the distriot attorney if you

didn't expect any further inter ivew or any tr ips or

thing of that kind? A 1 reasoned inthis way that
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6
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people that were engaged in that proposition knew that 1

went there they would surmise why 1 went there and what 1

went there for and it would be making it just that ~uch

harder to catch them.

Q And you wan ted to catch them?

A 1 certainly did.

Q And you wanted Franklin to do some more, didntt you?

8 A 1 had no control over Franklin at all.

9 Q You wanted him to? A 1 wanted the practice or the

thing that was being done stopped.

Q The thing that was being done to you stopped? A And

12 to others.

13 Q How did you know otherswere doing it? A He told me

14 himself.

15 Q You wanted it stopped and you went to the district

16 attorney qUietly and secretivefY, jus t as carefully as

17 you could? A Yes, sir.

18 Q BecaBe you expected the good that would come of your

19 statement to be lost if Mr. Franklin didn't approach you

20 any further, isn't that true? A No, sir, not approach

21 me, because 1 didn't expect him to approach me any more

22 after 1 told him I would have nothing more to do wi th -.:;.i__t_._+---

23. Q And did you mean it, you wouldn't have anyt~~ng more to

25 Q You had known Bert Franklin a long time, hadn't you?

24

26

do with it? A I did, yes, sir,_

A A long time •
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Q Been associated with hiDl? A In a measur e.

Q You were court bailiff for a godd many years, weren't

you? A No, sir.

. Q You were not bailiff inthe ~perior Court of this County

A No, sir.

Q And never were in a court roomas bailiff? A No, sir.

Q What was your office in the sheriff's office? A 1

was laated in the jail mos t of the time.

Q In any other business? A Yes, 1 had charge of the

chain gang a long time.

Q Ar..d at that same time M~ Franklin was one of your co­

deputy sheriffs? Did you say to him, "Bert, you ought

not to do this to me; 1 have always thought you an honest

man", or words to that effect? A No, sir.

QDid you think he was an honest man up to that time?

MR. FREDERICKS. Objected to upon the grouni that it is

immaterial and not cross-examination what he thought about

Ber t Fr ankl in.

IIR. ROGERS. 1 t explaim the si tuat ion.



321

1 THE COURT. It seems to me that the psychology of this

2 witness was pretty analyzed this morning along this parti­

3 cular line.

4 1m. ROGERS. 1 didn't ask tha t question.

5 THE COURT. Perhaps not in those precise words, Mr. Rogers.

6 MR. ROGERS. If your Honor thinks 1 have asked it 1 will

7 not repeat it.

8 THE COUR T. 1 think you ought to have the very broadest.
1

9 latitude in matters of this kind, but/tmink that question,

10 in sUbstance, has been asked and answered, to my beat

11' recollection. Read it again.

12 Jm. ROGERS. Their friendliness, but not as to their honesty.

13 THE COURT. Let's have the question read.

14 (Las t quas tion read by the repor ter • )

15 MR. FORD. If the Court please, we object to that as not

16 competent and it is irrelevant and immaterial and not cross

17 examination. It is an attempt to attack the reputation of

18 another witaess in a manner not permitted by law. They

19 expect Bert Franklin will take the stand here and they

20 desire to attack his honesty and integri ty in a manner

21 that the law does not permit. 1 don't know what this wi tnea '

22 opinion is or that it is absolutely materi.al what it ia,

23 and they are seeking to make an argument--the question is

24 argumentative--they are seeking to create an argument wi th

25 this witness whether be did the proper thing

26 cumstancesj whether he did do the proper'thing under
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circumstances or whether he drd not, is a matter that

counsel can argue to the jury when the time to argue to

the jury comes, but this is not the time to irnulge in an

argument between himself and the Witness, whether he did

the proper thing or whether he should have cautioned a

friend not to repeat an offense or whether he should have

gone and advised the district attorney and to wait to see

if he did attempt to repeat the offense. This Witness

has been examined fUlly in regard to that matter and has

already testified tha t not ,only had he been approached

by Franklin but Franklin told him there was another man

on the jury, and it was certainly his duty to go and tell

the district attorney, as it was that of any good citi­

zen, that there was a man on that jury whom he had informa­

tion concerning that had been bribed.

THE COURT. 1 was mistaken about that sane question haVing

been asked. The question asked heretofore was in regard

to the fr iendship be tween this wi tness and Mr. Frankl in •

This is a question as to the witness'opinion of the honest

of Mr. Frankl in. 1 don t t think it is competent. Obje ction

s uetained.

MR. ROGERS. Exception., Q You said this morning that

you thought you had seen it inthe paper that you had been

--your name had been drawn from the box as a talesman?

A 1 thought what?

Q Didn't you say that you thought you saw it in a paper
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2

3

4

5

6

7

8

that your name had been drawn from the box as a talesman?

A At what time?

Q At any time, sir. A 1 might have seen it in a paper

afterwards, but 1 don't remember to have aaid anything

of the kini. 1 don't know that 1 did see it in aPIlpaer.

Q Wasn't that your eJP lanation this morning for how you

knew that you had to shem up in court on the 28 th?

A No, sir, it was not.

9 Q It was not your explanation this morning? A Posi~

have read it the time when the cour t met, in the papers.

Q Did you read in the paper that the panel upon which you

10

11

12

tively not. My explanation this morn~ng lsaid 1 may

13 were drawn was returnable on that date? A 1 donI t remem-

14 ber that 1 did. The fact is that just at that time 1

15 w as \'lorking very hard, late and early, very hard work, and

16 1 don I t think 1 looked at the paper at all. The second,

17 third, nor four th day of the month, morning, noon or night

18 either.

19 Q 1 wi 11 ask you if you didn 1t answer this way jus t this

20 forenoon:"Q Then why did you tell him--" that is

21 Franklin--"you would have to be in coUrt when you had not

22 been served 'I A It was an inference 1 drew from the fact

23

24

.
he told me my name had been drawn and it would be returnabl "

1 think, possibly 1 read that in the paper that the venire

couldn1t tell you. 1 think lwas taking the Tribune at

25

26

would be returnable on that day. Q What paper? A 1
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time. Q And you think you read it in the Tribune? A I

think so, yes. That is my best impression now. I didn't

oharge my mind with it at all." Now, why was it you

nswered me just now that you didn't read it in a paper?

MR. FORD. If the Court pleas~, I desire that the witness

be shown the record~his morning's proceedings.

MR. ROGERS. Yes, sir, right here.



and 25th of November, and the 26th, somewhere along there.

MR R(!!GERS: I was very explici t and asked him about the·

paper and the venire. I think he ~derstood me.

working very hard. He said he didn't read the paper on the

2nd, 3rd or 4th of November. Evidently his mind has been

on the 2nd, 3rd and 4th of November, in counsel's previous

questions. That was his answer. This referred to the 24th

]m FREDERICKS: I think while they are looking at it, I

think the question is subject to another objection. I notic d

in the witness' answer a little while ago he said he was

2

3

4

5

6

7

8

9

10
11 I 1.18. FORD: Objected to on another ground --

12 THE COURT: I think the witness should be given a chance to

13 read this over without being disturbed. Have you read it

14 over? A Yes.

15 MR FREDERICKS: I didn't assume we were disturbing.

16 A No, it didn't disturb me.

17 1m FORD: I object to it on the ground it doesn't impeach

18 or tend mo impeach any testimony given this afternoon. I

19 attract your Honor's attention to line 8. If I think possibly

20 I read that in the pager that the panel would be returnable

21 on that date. Q Did you read it in the Tribune? A I thin ..

22 so, that is my best impression. I didn't charge my mind

23 wi th it at all." That is, that the venire wonld be return­

24 able. Counsel is asking him if he saw in the paper that he,

Lockwood, was draVln on the jury, which is entirely a differ­

ent question, IDlich doesn't in any Trise impeach or
25

26

mithl
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1 impeach the testimony given by him thi.s afternoon. He said

2 that he didn't rememb er too t he had been dravrn on the jury.

3 He sa.id possibly he read in the paper the Court would convene

4 at that time.

5 THE COURT: I think you missed a gu esti on, Mr Ford. The

6 foundation for this question, Mr Rogers asked him if he had

7 read in the paper that a venire would be drawn on that morn­

8 ing and then as ked thi s question.

l1R FORD:9
I think he did read that his name was in the venire.

10 :r.1R FREDERICKS: However, if the Court will have the repor ter

11 read back, he will see that this witness is talking about the

12 3rd [~nd 4th of Hovember; that is what he said. He didn't

13
think he read the paper on the 3rd and 4th of Uovember, his

14
mind must have been along that line.S-o that there is an under

,

15
standing; that is all I care about. !

16
THE COURT: Have you the question in mind now so you can

Q You are satisfied now with your answers and do not

desire to change them? A I do notsee why- perhaps the~e

of that opinion that I read that in the paper and not that

my name was in it atall f and that the venire ~ould be

returnable at that time. I think. I read it.

17 ans~er it? A I think so. My answer to the question that

I didn't rea.d the parJOr the 2nd, 3rd or 4th was a week prior

to this question of my appearance in court \\"QuId be. Uow,

I am of the opinion I did read at the time the venire was

drawn it would be returnable on Tuesday morning. I am still

18

19

20

21

22

23

24
te

25

26

L
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1 is some little technicality in there that I overlooked, but

2 ~. am not bright enough just now to see it.

I was too tired to read the paper s.

venire, was it'not? A Yes sir, I think it wa~, that is

week prior? A Yes, but there is v,'here I wa's, I testi fiecl

3 Q

4 A.

But that was a long time before the return of the .

You say that the 2nd, 3rd and 4th were a week Drior?

Yes si r.

You just answered that? A Yes sir.

The 2nd, 3rd and 4th were considerably longer than a

Q

Q

Q

5

6

7

8

9

10
11 i the reason I read it.

in there.

matical calculation.

Q Ylhat did you say to him? A I told him that I was u

Three weeks? A Yes sir.

THE COu~T: I think Mr Ford is right in that, it is getting

II

did you ca~ Franklin's house or Franklin's office?

Q

Q About Vlnat time? A Oh, it must have been five o'clock

evening.

.A The offi co.

Q Vmat time of the day or night was that? A Along towar

into a debate.

1m nOGERS: I beg the Court's pardon.

THE COURT: I think the last question Vlns argumentative, and
to it and

I.m. FORD.Objecte£!./on that ground, . I think he is ri~~~ .

Q. By Mr Rogers: No ....... , when you called up frot). 31 !ironte

1m FORD: We object to that as argumentative, and a mathe -
12

13

14

15

16

17

18
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20
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22

23

24

25

26
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1 able to call him up and make the appointment there in tov.n,

2 and. tID refore called him up out there.

3 Q Who. t did he say to you? A He said he VlU uld come out.

4 Q Vfuich ~as Vluat you v~nted him to do? A What he said

5 he would do.

6

7
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an accomplice •

MR. FORD. There is nothing showing that thio witness is

out? A Yea, sir.

A 1 told him 1

A What he said he would

A That is correct, with the exception he

He asked me if he should bring the Big Fellow with

proper time "?

rightt

him and 1 said, 'Yea l , and he said he would be right up

there, and. 1 suggested that 9:00 o'clock would be the

said 8 and 1 said if 9.

MR. ROGERS. An accomplice, a cross-examination as to

motives and actions.

THE COURT. Objection overruled.

A Yes, 1 think 1 wanted him to come out.

Q BY MR. ROGERS. Did he tell you what time he would be

MR. ROGERS.Feigned or otherwise, take your choice.
\

Q What you wanted him to do?

had been unable to make the engagement in town; 1 had

gone to EI Monte, was telephoning him from there, and he

said he would come out to the house and 1 told him 'All

stand: "Q What was the conversation?

Q What time did he say? A Why, 1 think he said 8 :00

o 'cloCk, as near as 1 can remember now, tha t was his answer

Q Didn It you testify this way while you have been on the

Q What you wan ted him to do?

MR • roRD. We object to that as ir reI evan t and imrra ter ial,

what the witness wanted him to do.

do.

· 6p, 1
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Q 1 am asking you what you said about it. A Yes, 1

think that is right.

Q He said 8 and you said 9? A Yes, sir.

Q And he said "All right"? A Yes.

Q . Eas th er e anybody in the barn when you went out to the

Q That night. A Yes, sir.

Q Who was out there in the barn? A A man named Hicks

A At what time?barn?

1

2

3

4

5

6

7

8

9 and the other names 1 don't know.

10

11'

12

13

14

15

16

17

Q Who suggested that you go to the barn? A 1 couldn ' t

tell you--Oh, with Franklin?

Q Yes. A He says, "Come on around, let us go around. It

Q Then he suggested that you go to the barn? A Yes.

Q Hicks was already inthe barn? A Yes.

Q For the pur pose of I is tening ? A Yes.

Q Jiho suggested the time you should meet down on Third

and Los Angeles? A Mr. Franklin.

18 Q Mr. Franklin suggested that to you? A Yes.

19 Q Now, isn 1 t this what you tea tified to whil e you were on

20 the~tand, that is on page 215: "If I remember right, 1

21 suggested that at that hour we were to meet there about

22 the time 1 '."lould have to be up at the courtroom and then

23 he made this remark about ther e going to be no cour t. It?

24 A Well, if that is in the record and as you read i t--

25 :MR • FREDERICKS. May it please the Cour t, we would ask that

26 I the Witness have an opportunity to look at the entire

I
I



tion.

THE COURT. He is entitled to it.

to to examine the record.

MR. FREDERICKS •. Let the witness read a little ahead and

215, commencing at line 6. 1

THE COURT. You are entitled to have all the time you wmt

follow through it to get the context.

MR • FORD. Line 21, on the previous page, 214--

MR. ROGERS. 1 am possibly cross-examining this witness,

1 appreciate all suggestions and aid--

vv II
record in regard to that matter before answering the ques-

:MR. ROGERS. Certainly.

didn't read all the answer, but 1 read that part 1 called

his atten tion to.

1

2

3

4

5

6

7

8

9

10

11

12

13

14 MR. FORD. 1 suggest to the witness in order to refresh

15 his recollection that he look at it, and refrain from mak-

16 ing any suggestion to counse 1.

17 MR • ROGERS. That is good.

18 A 1 think 1 can urderstand wh ere this question comes

19 in, 1 think possibly just before that you wi 1"1 find

20 that something else--

21

22

MR. ROGERS. All right, go ahead.

THE com T. You are enti tIed to all the time you want to

23 examine the record to your entire satisfaction.

A (After examining record.) 1 am ready now to make an

explanation and answer that question.

'MR. ROGERS. Go right ahead, sir.

24

25

26
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MR. FURD. If the Court please, 1 V'O uld like to submit

this to the Court and suggest by way of an objection,

before the witness answers. We object to the question

on the ground that it does not in any wise impeach nor

intend to impeach any tes timony given this afternoon. Now,

your Honor recalls that he is now testifying tha t Franklin

suggested Third and LOB Angeles street. 1 call to your

Honor's attention the question asked by counsel, taken in

connection wi th the preceding line, beginning at the botte> m

of page 214, line 26: "Q Now, then, let us come down to

the morning of the 28th. Was there any discussion between

you and Franklin in regard to the time when the jury was

called to meet in Los Angeles? A There was, if 1 remember

right, 1 suggested that at the hour we were to meet there,

about the time 1 would have to be up inthe court room, and

then he made this remark about there going to be no court,

and 1 said the Judge would be calling the venire that

had been issued the panel and 1 would have to be there to

nswer to my name. He said 1 would have ample time to

g3t there.

Q What did youdo the next morning?"



ete 1 Did your Honor see that answer in connection with the

2 question means, I suggest, "that hour we were to meet

3 there." It do esn' t mean the. t they were ta lking about the

4 time, the witness didn't suggest the place of meeting or

5 suggest the time of meeting at that place, and I am sure it

6 doesn't even in the remotest degree impeach the testimony

7 that the witness now gave that Franklin suggested the place

8 of the meeting. The witness' answer here taken in con-

9 junction with that question preceding it means that the

10 vd. tness suggested the time.

11 I\'ffi. ROGERS: I ask the question here, and. I intended to:

12 "Did you suggest the time of the meeting?" I didn't suggest

13 the place of the meeting.

14 THE COURT: I think the witness better answer the question.

15 A Will you read the question. (Question read.)

16 IaR FORD: Read the question preceding that on villich he

17 sought to impeach.

18 }!ffi ROGERS: It may not be on till t question, it may be

19 something else.

20 MR FORD: We are entitled to that, if you ~ill read the pre­

21 ceding question so that the Court ~ll see. Read the pre­

22 vious question.

23 (Last three question~nd answers read).

24 till FORD: It does not in any wise impeach either time or

25 place.

26 THE COURT: no ...., I':r Lockwood, you have seen the transcript
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1 and read from it such portions of it as you want? A Yes si .

2 Q Ans\,-er the question. A Read the question again.

~ (Question read) A I would answer that, if I did use that

4 language it ~us poor English. What the question seems to me

5 to be was, I told him the hour he had suggested Viould inter­

6 fere wi th my bei ng in COUl"t.

7 Q By Mr '!tog ers: Then you did tell him that, did you?

8 A I think so, yes.
.,.."..,..._..~,.~--

9 Q Who suggested the place of meeting? A Franklin.

10 Q Did you suggest any place of meeting? A Yes sir.

H Q You suggested the Federal BUilding, didn't you? A I di •

12 Q That is the post office? A Yes sir.

13 Q And Franklin suggested Third and Los Angeles?

14 A Franklin objected to the post office and. suggested

15 Third and Los Angeles.

16 Q What did he.say that evening about Third and Los

17 Angeles, if anything'? A He said that everybody knew him

18 there and that it would not be an appropriate place ~o meet.

191m FREDERICKS: We would ask --

20- 1m FORD: Read that quest ion.

21 1,:1\ FTIEDETIIC::S : The answer is that "everyone knew him there"

22 unless he shows what he means by "there", the an swer is am­

23 biguous.

24 rm TIOGE:::S: It might be well enough on redirect examination

25 to clear that up.

26 I.m FORD: So that I.e V>onld understand it, I would like to



1 have the question and answer read.

2 TF~ COURT: Read the question and answer.

3 (Last question and answer read).'

4 A I protest that wasnot my anSVier to that question.

5 MR FORD: I, think it was.

6 THE OOURT: What is your answer?

said that it muld not do, because everybody there knew him,

Franklin, and that it w) DId nob be an appropriate place' to

meet.

7

8

9

10

A I said I sugge.sted the Federal BUilding and that Bert

llA By Mr Rogers: What did he say about meeting at Third

12 and Los Angeles, if anything~ that night? A He just sug-

<;> .~room, or any place' ..1:1. No sir, "corner Third and Los Ange-

calls for an

That is objected to, may it please the Court -

The use 0 f the term II both "

Did you?

Did he say anything else? A He said Captain White

Did he say.on tte corner, or in the bUilding, or in a

On the street? A Yes sir.

And you both understood you were to meet on the street?

Sure.

Yvould be there with him.

gested thatplace, said we would meet there.

Q

Q

Q

Q

A

understanding from some second or third party, thj s witness
know

cannot Rnct!.'fxrlm!:X what sorreone else understood

MR FREnERI CKS :

Ie a" •

11R TIO GEns:

1.ffi :b"'RED3TZICKS:

13
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20
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23.
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1 answer for himself.

2 THE OOURT: He .has already answered the question.

3 }'~m FRET)ERICKS: If he has, then I withdraw the objection,

4 taking a chance on what somebody else thought.

5 Q By !!r Rogers: Did you sayan ything else aoo ut Captain

6 White be ing at Thi rd and Los Ang eles? A In the dis cussi on

7 before that I had ob jected to Captai n Vlhi te, but he strongly

8 favored him.

9 Q When you got in sight of the corner the first man you

10 Sav: was Vlhi te that you kne'W? A Yes sir.

11 Q

12 Q

He was standing on a prominent corner? A Yes sir.

How far away could you see him? A I really didn't

13 measure the distance to notice.

14 Q

15 A

I understand. What I mean to say, some distance?

When I got so I could see the corner I could soe Captai n
,

16 Wnite, how far that is I don t know.

17

18

19

20

21

22

23.

24
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Q Did you go in there? A No, sir .
Q Did you go into any building at all? A No, sir.

Q Wall the business out onthe sidewalk? A All out

A 1 really

A 1 presume --1 didn 1 t count them r 1recollec tion?

there is a corner there and there is traffic onthe street.

Q There is a saloon there onthe corner, on the northeast

corner? A Yes, sir.

Q Did you go inthe saloon? A 1 did not.

Q Onthe oppoai te corner there is some kind of aplace of

business, isn't there, a wholesale house? A Yes, sir 0

on the sidewalk.

Q At a quarter past nine inthe morning? A Yes, sir, that

is about the time 1 got there.

Q In the presence of so many people? A 1 don't know--

Q Well,p06sibly 50 people within sight, is that your

Q A great many passing and repassing? A There were

some people passing and repassing.

Q On both sides of the street? A 1 think sol

Q And in each direct ion, up and down IJos Angeles, and up

and down Third? A 1 think so, at times.

Q Street cars running there every few moments? A Every

once in a while.

Q TealI8 and automobil es? A 1 pr esume so.

Q And one thing and another of tbat sor t?

didn't notice them very muc~.

Q 1 unders tand J but you know it is a busy corner? A Yes,

8p 1

2

3

4

5

6

7

8

9

10

11
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it.

know.

THE COURT. Want to make any explanation of that? A 1 don t

know whether there was one man or twenty or thirty~·saw it

MR • ROGERS. That is his best recollection.

MR • FREDERICKS. 1 don't know whe ther it is or not. It

may be.simply a wish to answer a question and get rid of

1 have no idea Who di d see it.or heard it.

MR. FREDERICKS. Then, may it please the Court, we ask

. that that par t of thewi tness' answer, "1 presume so: be

stricken out as inconsistent with another part, ttl don't

know. "

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

me.

Q You knew he was one of the parties \vho was out to the

house? A 1 think he was. Those 1 didn't know 1 only

saw in the night.

Q And at that particular moment you dropped the bill so

the man onthe motorcycle could see it? A 1 expected there

was someone there that could see it.

16

17

18

19

20

21

22

23.

24

25

26



1 Q Please read my question so 1 may have an answer to it~3~
2 (Last question read by the reporter.)

3 A 1 expe at that he saw it •

4 Q You dropped it so he could see it? A Yes, sir.

5 Q And that was your intention in dropping it? A Yes,sir.

6 Q Why didn't you answer that way first?

7 MR. FORD. Objected to as irrelevant and immaterial.

8 THE COUR T. Objection sustained.

9 MR. ROGERS. Q Now, when Fr anklin said to you, "Don I t look

10 rourxl; don't turn round; stand perfectly still.", where

11 was that? A Oh , that was up perhaps forty or fifty feet

12 from the corner of Third and Los Angeles on Third going

13 towards Main on the nor t h side of the street.

14 . Q Franklin said that? A Yes, sir.

15 Q Did you look around? A No, sir.

16 Q You knew what he meant, didn't you'? You understood it?

17 A Why I 1 had an idea that there was someone there that he

18 didn't want to see.

Q Wh at else did he say about that? A Well, he made that

one remark, "Sons-of-bitches. "
Q Anything else? A "Let 1 s ge,t out of here I come on."

Q Well, you knew who he referred to by that euphoneous

19

20

21

22

23 title? A Well, 1 perhaps inferred.

24 Q You recognized the description, anyway? A Well, jUdg-

25 ing from the oondi tion of things there poss ibly 1 knew who

26 he meant. 1 had an idea. 1 didn't look to see, though.
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or manner.

knew there was one or more women there.

A Mythat there were some women in the automobile?

to him again 1 would like to have an answer to it.

in the night, the night that he came out there the night

of the 26th, 1 didn't see his automobile or hear it nor
said he

didn't know that he had one there excepting that he/stopped

up the road about a quarter of a mile, and heard it when it

went by, or supposed itwas it wen it went by without anr
lights, a li ttle while after he Mt there.

Q Now, if you wi 11 be kind enough to read the question

by you? A Well, that 1 couldn 1 t say?

Q Well, what is your observation of it? A Well, 1

couldn't observe. The last time that he was out there

Q On what occasion was that that you heard or observed

Q Why not? A Well, 1 thought they could tentto their

business without my interferring with them in any way, shap

Q By the way, did you observe any women inthe automobile

at any of Franklin 1 s visi ts out to the ranch? A 1 heard

them, wasn't able to see them more than to hear them. 1

impression is that it W3.S Saturday evening.

Q Was anybody with Franklin except the chauffeur or

driver, apparently, of the car, at any of his visits,

except onthis visit when some women'. voices were heard

Q And you thought you could attend to yours? A 1 try

to.
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1 I ~Last question read by the reporter.) .

2 A 1 couldn't observe it at all. It was dark and 1

3 didn t t see it that night.

4 Q Now, that is the 26th? A Yea.

5 Q Howmany times altogether did he come out there ina machin ?

6 A Well, he was out there the 4th, and he was out there

7 the 11th, and he was out there the 25th in the daytime

8 or .the 26th, 1 sh ould say •

9 Q The 26th in the daytime? A Yes.

10 Q And the 25th at night? A No, he was out there on Sunday

11 1 think that was the 26th, in the daytime.

12 Q Now, was he there three or fo1.r times? A He was there

13 tWice--he was there al together four times.

14 Q Did you observe anybody with him on any of those occa-

15 asions, these four times, except the driver of the oar?

16 A And one other time 1 heard women in the oar, one or

17 more.

18 Q Which time was that? A My in.pression is that it was

19 on Saturday night when 1 told him 1 wouldn't have anything

20 nore to do With the proposition; that is my recollection

21 of it.

22 Q And aside from that time you observed nobody in the

23. machine With him except the driver? A That is all.

24 Q Could you say whether there was or was not anybody there
'.

25 Of) not, or wouldnt t you be able to say ? A If there was

26 in the daylight on Sunday 1 didn't see them, and 1 looked
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1 right at the machine, and the other times 1 didntt see or

2 hear any oneonly the once,. anyone but the driver.

3 MR. ROGERS. That is all.

4

5 REDIRECT EXAMINATION.

6 BY MR. FREDERICKS.

7 Q Between the time, M~ LockWood, when you first reported

8 this matter to the district attorney's office, and the

9 time onthe 26 th, when Franklin came to you again, did you

10 attempt in any way to get into communication With Franklin

11 or induce him to renew his offer? A 1 did not.

12 Q Now,. calling your attention to the testimony this morning

13 a t page 211 in regard to the one who mentioned the place.

14 on the corner, 1 will ask you if you did not testify as

15 follows, being at line 11, inthe middle of the answer: -He

16 said--my impression is he said he could not get it that

17 night but he said he had arranged to have me meet him and

18 Captain White onthe corner,of Third and Los Angeles at

19 10 o'clock the next morning." Did you so testify? A Yes,

20 sir.

21 Q At the time on Sunday, the 26 th of ~ovember, when Frank-

22 lin came out to you did you know that he was coming?

23. A 1 did not.

24 Q Now, at the time when he came there on the night of the

25 27 th when the officers were there,

26 way--when you met--abou t which way you should go or where
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you should walk to do your talking, what was said "I A

who?

Q Between you and Franklin? . A Why,.as near as 1 can

remember he wanted to go back of the house, or whether he

said, "Come along out here" or whether 1 Said, 1 couldn't

state positively, but my impression is that he wanted to

go back.

Q And where did you meet him with reference to the house?

A Why, 1 went out of the front door and at first didn't

just see him and after he spoke he was over close to this

little palm.

Q' Is that the s ide or the front or the back "I A The left

hand side of the front.

Q The front of the house? A Yes, and as soon as 1 came

out am spoke to him, why, then we went around to the back

of the pIa ce.

Q And the other time when he carne out there and talked

to you about it where did you go? A Well, the first
" /

night _.'
/

Q Talked at the door? A Right there at the door.

Q Yes, but the other time? A The next time we talked

right at the corner of the house, the southwest corner

of the house.

Q, Where did you go on Sunday? A Back to the barn.

Q Back to the barn? A Yes.

Q Were there any officers there then? A No, sir.

•
J,
J

J••
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1 Q Now, after you had talked to him bac k inthe back

2 end of the house property did he remain there or did you

3 walk away? A Which time?

4 Q The last time, the night of the 27th when you were

5 talking toore? A We walked north perhaps 50 feet to the

6 carriage driveway and stood there perhaps for two or

7 three minutes talking and then went west or in a westerly

8 direction out towards the front.
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Well now, about how long were you talking to him alto-
I

2 gether that night? A Oh, I don t think it exceeded -- not

3 to exceed ten minutes.

4 Q :Now, ,what portion of that talk did you have, in time,

5 v;hat portion of that talk did you-,ha,ve out north of the barn

6 property and away from the barn and the \nnd mill?

7 A

8 Q

9 A

10 Q

:Probably two or three minutes of it.

And what portion did you have down by the wind mill?

I should judge seven or eight.

Now then in regard to the telephone conversation

11 about asking if he should bring the big one, or the big

12 fellow, v.hatever that was,-the big one is possibl¥ the

13 expression you used. When v;as the first time tha t you

14 got any information that lea you to think that Darrow was

15 coming out ' there that night, Monday night tho 27th?

16 MR ROGERS: I ob je ct to that as already gone into on direct

17 examination.

18 I1R F?EDETIICKS: Yes, but it was consideraoly confused by

19 cross-examination, I think.

20 MR APPEL: Mr Fredericks, see if it was not what he said.

21 He said that when Mr Franklin told him that he might bring

22 the bi gone, or words to that effect t that he the n thought

23. he meant rIfr Darrow

24 ME FR::3 D:sR I CK S : I want to know if that It~~s the fir st time

25 you had any idea that DAiHHWt was coming out there that night?

26 A Yes sir.



r---
1 Q.

.54b

And what time in the evening was that. Mondaw evening?

2 A Must have been 5 0 T clock or after. It was so late tho. t

3 when we went out from the booth in a few minutes we lit the

4 light on the auto.

5 Q How long was it from then until you arrived a t your

6 house and sav; the officers tlB re? A I should jddge not more

7 than an hour.

8 Q Had you any communication with any of these officers

9 between tho. t time and the time you heard over the tel ephone

10 that "the big one" was coming out? A TIo sir.

11 Q Were you 1tith me all the time? ·A Yes sir.

12 1:1R ROGERS: !.Tight not lead him too much; T don It like toJ

13 ob ject. but it is well not bo be putting \'ID rds in h:is mouth.

14 T.m F?EDETIICKS: State whether or not the arrangements with

15 the officers to be out there that night were made before you

16 heard anything about the T1big one" coming out? A Yes sir.

17 MIl FREDERICKS: That is all.

18

19

20 BY r:r: ROGE?cS:

R~CRO SS-EXAEIlIATIon

21 Q Mr Lockwood. Captain Fredericks called your attention

22 to page 211. I suppose for the purpose of shm-:ing how accu­

23 rate you are about tirre. You sai d that you tes tified t1lis:

24 ~He said. my impression is he said he could not come out that

25 night. but he said he had arranged to have me meet him atd

26 Captain 7lhite on the corner of Third and. Los Angeles at



1 10 0' clock the next morning 'f • yBu have just said that is

211m F:ZEDETIICK3: Ho, he said that is wr.a.t he testified to.

3 !iI2 ROG~RS: He said further clOVin the page after seeing the

4 article in his paper, 11 Just state what he said. A He said

5 Captain White was all right and that he had made arrangement

6 for him to meet us in the morning at 10 o'clock at Third and.

7 Los Angeles" • You so testi fi ed just now. !rov~~ I want to ask

8

9

you if you didn't testify this way at the preliminary exomin ­

tion of Franklin's case No. 1124 --

10 TfIE O:HB T : Mr Rog ers" you ha-ve not ba d an answer to your

11 last question.

12 I.ffi APPEL: We are simply repeating to the wi tness what he has

13 just testified.

14 MIt FORD: Just making a speech.

15 LiE APPEL: Ho , we are not making a speech.

16 THE C01JTIT: Lines 22, 23 , are you a s king a que s t ion in

17 regard to lines 22 and 23? I am asking I,~r Rogers if he is

basing his ques ti. on on the content s of lines 22 and 23 and
18

19 24.

till TIOGERS: I have read it to the witness because Captain20
Fredericks

21

22 TEE 00lJRT: I understood you to state a question on those

lines, and are you basing the question on it, or are you not?
23

1m ROGERS: No sir, I am not. Now my question is, didn't you24
tostify as follows at tho preliminary examination of Franklin

25
in that respect, page 28: "Q lias anything said abont his

26



1 having any other person vdth him at Third and. 10s Angeles?

2 11 Why, he said he had made arrangements with Captain 7mite

3 to moet hir(~ at thRXED a quarter to nine at Third antI Main.

4 I told him again 'that I didn't li~e the mixing up of White in

5 the business, but finally we agreed that it was to be Third.

6 and 10s Angeles. Q That was all of the conversation that

7 you had that night? 11 That is all. Q Did you meet Captai

8 I7hi te the next morning? A About a quarter past nine.f!

9 Did you so testi fy?

10 MR FRKJE?ICKS: Just a moment. I don I t under stand. Doe s

11 the question "did you so testify at the preliminary examina­

12 tion", v;-hich is read?

13 IUR ROGERS: Yes sir.

14 Tvffi FREDERICKS: The fir'st questi on lT Did you so testify in

15 the examina tion thi s morning' , as ~as read " ?

16 I,m ROGERS: The 6i tUB.tion is th is: Mr };'rederic~s on redir ec

17 examination

18 . l-im FREDETIICKS:. I am asking what the question is?

ME ROGERS: I will reply in my o~n way ~~th his Honor's

permisnion. Captain Fredericks brought up the page 211

\,,-herein the witness made this statement, that Franklin sai d

he had arranged to have Vlliite at Third and Los Angeles at

19

20

21

22

-Smth3. 10 0' clock. I didn't ~are anything about it and hardly

24

25

26

cross-examined the witness about it, although I have this

right before me, but he sought to show how accurate your

memory was and to show he testified this morning it
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1 o'clock he had arranged to meet at that time. I ~ant to

2 show wham he testified at the preliminary examination he

.3 didn't say any such thing; he said a diffe~ent thing.

4 I!R PORD: Objected to upon the ground it is not recross­

5 examination.

6 IJR FR~DSRICKS: It doesn't seem to me my objection calls fo~

7 any such an explanation. I simply wanted to know 'what this

8 question incuded. Now, counsel could have said it 'included

9 both this »r only one so the witness may know what he is

10 asking about.

11 THE COURT: I interrogated Mr Rogers before he founded his

12 questi on, whether he included that part and he said "Ho",

13 and he then proceeded to frame the question upon the matters

14 that he read from in the preliminary examination. I under­

15 stand that that is the questi on now propounded to the witnes

16 is t hat correct, Mr Rogers?

17 r.m .U'PEL: Whether he so testified at the preliminary

18 examination.

19 THE COURT: You may answer the question.

20 11 I did. I ~ould like to explain. The first thing when

21 I came on the stand I testified that I was mistaken in re­

22 gard to that date, and corrected it this morning on the

23. ctand that way.

24 1ffi ROG3RS: Corrected wlat you said here yesterday?

25 A Yes sir, in regard to that hour as giving my reason for

26 it, remembering that I came in the car with Mr Van Fleet
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1 early in the morning.

2 Q You didn't correct what you said at the preliminary

3 examination?·

4 MR FREDERICKS: He doesn't need to correct that.

5 A This is correct~

6 lrR ROGERS: That is correct, the preliminary? A Yes sir·.

7 Q And what you said yesterday ,,;as not? A I corrected

8 it this morning.

9 Q Thatis wlmt I am getting at. So yesterday you repeated

10 twice,did you, that what Franklin said to you ,,;as at ten

11 o'clock? A I ~~s mistaken.

121m FORD: Objected to upon the ground it is not recross-

13 examination. Now, the counsel on the redirect has not gone

into this matter.

THE COURT: It has been asked and answered.

former admonition, we will take a recess for ten minutes.

Gentlemen of the jury, bearing in mind yourTHE COURT:

ask him any more questions.

IJR PRE~E~ICKS: That is all.

ME FORD: The Court will be here forever see-sawing back

g.nd forth, unle ss we presume the recro ss-examination wi 11 be

confined to the redirect examination.
on

1m APPEL: We want to kno~which side the preponderance lays

here-- we want to know· whether he said yesterday.

THE COunT: All right, gentlemen.
Unless

1ill ROGERS: He changed his testimony agai n; I don't care to

14

15

16

17

18

19

20

21

22

23

24

25

26
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louder.

BY 1m. FORD.

DIRECT EXAMINATION

Private detective agenc~.

Please speak a little

F RAN K LIN,H.

What is the answer?

B E R T

Q What is your name? A Bert H. Franklin.

Q How old are you? A 45 years.

Q Where do you reside? A 812 West 17 th Str ee t, Los Angele

Ci ty •

Q California? A California, yes, sir.

Q And what is your occupation? A

MR. ROGERS.

I

on the Home 'Phone, Main 5~2 on the Sunset--Main 386~

Q Main 3862? A Yes, sir.

Q 1 hand youa document which has been introduced inevidence

a witness called onbehalf of the People, being first duly

sworn, testified as follows:

/

and which is marked People's Exhibit 6. 1 attract your

attention to the pencil writing,"Main 3862 and A 4899".
~~•.• _. '11'"1

Are those your telephone numbers? A Ye~ sir •

Q And in whose ha1ldwr i ting is th at, if you knov{?

(After recess. Jury returned to the court room.)

A Pr ivate de tee tive agency.

Q BY MR. FORD. Where is your place of business? 531

Cha~ber of Commerce Building, this city.
~_. ....-.

Q And what are your telephone numbers there? A A4899

lap 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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sir.

Q You wrote it? A Yes, sir.

Q How long have you been in business in the Chamber ~f-'----'"

Commerce Building in the private detective business,

A About the 15th of May, 1 think, of this year--191l.

Q Since what date? A About the middle of May, 1911.

Q Previous to that time, M.J; Franklin, in what business

wer e you engaged? A I w~s in the office of the United

States Marshall immediately preceding that time.

Q And how long had you occupied that position? A A littl

over five years. 1 left the United States Marshall's

off ice the middle of June, 1 went into the Chamber of

Commerce Building the middle of June.

Q And in what capacity were you connected with the United

States Marshall!s offi oo? A A deputy in that office.

Q You were five years, you s'~ , approximately? A Yes,

'Q Previous to that what was yoU' business? A 1 had

charge of the criminal investigations in the sheriff 1 s

office in this county.

Q Under what administration? A W. A. White.

Q And how long did you occupy that position? A Three

years ans six months and 15 days, 1 think.

Q Previous to that, your being inthe sheriff's office,

what was your occupation? A Contractor and builder.

Q Here in kls Angeles? A Yes, sir.

Q And how many years were you engaged in that business26

25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23­

24
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1 Los Angeles? A About three years.

2 Q Previous to that What business were you engaged in?

3 A.l was in the office of the Street Superintendent for

4 about foUr years.

5 Q Under whose administration? A John H. Drain.

6 Q Tha t is the Superintendent of Ci ty Streets in Los

7 Angeles , California? A Yes, sir.

8 Q And previous to that what business were you in?

9 penter work •

10

11

12

Q For yourself or for others? A Both.

Q Here in Los Angeles? A Yes, sir, most of the time.

Q And during how long a per iod were you engaged in that

13 business in Los Angeles previous to your coming into the

14 City Superintendent of Streets office? A 1 came here in

15 April, 1886; 1 went into the street department about 15 or

16 16 years ago.

17 Q Do you know Clarence Darrow, the defendant in this case?

18 A 1 do.

19Q When did youfirst meet him? A 1 don't know the date,

20 1 think it 1f~S during the first of June, 1911.
................."

21 Q Was it before you opened the private detective agency?

22 A 1twas.

23 Q About how long. before you opened your agency? A Perhap

24 two weeks •

25 Q How long after you qUit the ~arBhalllB office? A 1

26 think it was befor e, jUs t be fore.
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1 Q On what date did you quit the Marshall's office? A My

2 resignation was accepted, 1 think, on June 14th. 1 am

3 not sure. If you will allow me to refer to data 1 have

4 here 1 can tell you.

5 Q A memorandum made by yourself? A No, sir.

6 Q Made under your direction at the time? A No, sir, it

7 is the acceptance of my resignation.

8 Q Where did you meet Mr. Darrow 1 A In the office of the

9 jailer of the county jail in this county.

10 Q Who in troduced you? A Job Harriman.

11 Q How long have you been acquainted wi th Job Harr iman?

12 A About four years.

13

14

15

16

17

18

19

20

21
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24
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26



355

6

7

8

Q When' did you next meet Mr. Darrow? A Where or when?

Q When? A 1 think it was the 29th day of June, 1911.-
Q Did youenter into any business relations with him at

1 did not.A

".'..-.-'~'-'-"--_.---
in this county, some members of it.-...,"-~-."'''' ..~.''''',.~:--------.

Q What was said and done inreferen ce to that

.- I
J I

+'-'-'l~~'" ,f
lIlat t er betw e til I

you and Mr. Darrow? A He told me who he wished me to ------....!

investigate and 1 immediately left and started to work. 'I,

Q Did you make any arrangements with him at that ti~e \
I
}for compensation?23,

24 Q How long were you engaged inthat work? A Possibly ten

25 days.

26 Q By whom were you paid for that work? A

18

19

20

21

22

9 that tirr,e? A 1 did.

10 Q Where did you meet Mr. Darrow then? A In the off ice

11 of Job Harriman in the Higgins Building.

12 Q Who else was present besides yourself and Mr. Darrow?

13 A Mr. LeCompte Divis, Attorney-at-law, Mr. Herriman and Mr.

14 Darrow.

15 Q What was the business Entered into between you and Mr.

16 Darrow at tha ttime? A Mr. Dlrrow engaged me at that---- -_._--.".
17 time to investigate the grand jury that was then



1 cult to answer, Mr. Ford.

2 Q Were you employed by Mr. narrow personally?

3 :MR • HOGERS. 1 sug ges t that is a concluB ion and opinion.

4 THE COURT· 1 t is.

, "

After you had concluded that work did you have any

BY MR. FORD.5

6

7

Q

Q Personally? A

Q

By whom were you employed?

Yes, sir.

A By Mr. Darro

v
!

12

13

14

Q Were you employed at that time by Mro Darrow?

Q Personally? A Yes, sir.

Q at'ate fUlly what you wer e employed for.

MR. BOGERS. 1 thihk that ought to be by way of a state-

15 ment which was made, or conversation. 1 do not think

16

17

18

19

20

21

22

, 23

the witness should give us his conclusions. 1 object to

it as a conclusion or opinion.

MR. FORD. 1 will withdraw it and put it in this form.

Q Did you receive any directions from Mr. Darrow as to

what your duties were? A Yes, sir. _~_ '-..... I

Q Tell the jury what he told you at that-tifu~··A--M2/

Darrow said he wished to errploy me to investigate all

members of the county term trial jury that were in the

I
!

f
I

I
I
l
!
(

{

24 box.

25 Q IS that all that was said upon that subject? A No.

26 He told me just what he wanted to find out about
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I
!
\

give me any directions, we discussed that proposition,

August.

Q When did you start to work upon that proposition?

A lrnmediately •

Q Mr. Darrow give you any directions as to the manner in

which you should approach the people? A No, sir, he didn't

Q Anything else in reference to the jurors that you can

recall? A Not at that time; no, sir; not that 1 remember

Q Those directicns you received in August? A Yes, sir,

1 think it was in August, about the 9th or 10 th of

gate the financial standing? A Yes, sir.

Q The wealth of prospective jurors? A Yes, sir, their
_--ro'

financial condi tion, their property, and the bank at which

they did business, if possible.~

members of the jury.

Q Just state everything to the jury that he wanted to )

find out. A He said he wanted to find out the apparent (

'age, the religion, the nationali ty, who their attorney I
I

was, what the feelings of the jury were toward union labor; 1

\
what the feelings of the jury and the opinion of the jury I

were in regard to the explosion at the Times Building; r
I

the opinions of the members of the jury as to whether the I
the ·----~I

Mcllamaras were gUilty of l crime wi th whibl). they' were I
!

charged.

Q Did you receive any directions from Mr.· Darrow to investi-

1

2

3

4

B 5

6

7

8

9
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though.

Q When did you discuss.that? At the time of your

employment? A No, sir, at a subsequent date.

Q When and where? A In his office inthe Higgins BUild­

ing.

Q Who else was present? A Mr. Harriman and Mr. Darrow, Mr.

McNutt might have been but 1 am not positive about that.

Q Just state what the discussion was at that time, What

was said by each of you as near as you can remember?

A In regard to what?
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1 In regard to anything connected with the jury?
'\.

"

2 A Well, in regard to wha~, I ms to do?
'"

3 Q Yes. A He asked me oat tli'at time how many men it would

4 take, how long it would take; abou t what the cost would be,

5 whom were the best to employ and to the b est methods of pro­

6 ceeding. ~~ narrow said,that in his opinion it would be

7 better first to intervi ew the neighbors of the prospective
""""--'

8 jurors. I disagreed vrlth that, and told him that I thought

9 the best method to proceed would be to have the operato~s

10 I intervi ew the jurors personally, as far as possible, and __I
~~ :f n~tt:a:n::::::wu:::?vnfe or children. \

13 ~ffi ROGERS: I suggest that is a conclusion or opinion. I

14 I think that should be avoided with this witness. \
~

said by ':..'!T Darrow in referenc e to the method of proc edure

Vlhat vas said -- what was finally

with regard to investigation of the jury?

15

16

17

THE COURT: Wi thdraw it.

A

I
i
!,
1
i

~Jr Darrow told I

18 me to follow my own method.

-------

And after they were typewritten vmat did you do

You employed men? A I did.

To whom did these men report'? A To me,personally.

What did you do wi th the reports? A T had thenn type-

And proceeded to make your investigations'? A T did.

NOW, what was said vr.i.th reference to compensation?

Not anything.
~

No final arrangements nade at that time? A Never was.

26 written.

"
,Q
I

19 Q,

20 A

21 Q,

22 Q

23 Q

24 Q,

25 Q,
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Plac ed in a book and given to 'IIIT Darrow, one copy to

2 1~r Darrow, one copy to "orr Scott, one copy to '1\~r Davis,

3

4

5

6

7

one copy to 1','!T 'tfarriman up until about 50/~ of the jury were

obtained, and then Mr Darrow told me it was not necessary---..-;.;.._.~.~'--,--.~.,-,.~ ..".""'"'''' '~.'~"-"._._"-'-_.',
to make an~J::e..-th~n_-::!-~~--..c~es.

~ Vfuere did you get the names of these jurors? A wel~,
t

I don't think I can answer that question, 'II.~ Ford. I can

8 tell you vmat happened.

10 County Clerk and asked one of the deputies if it was possi­

11 ble to procure a copy of the names of the jurors that were

12 in the box. He told me yes. I told him that I wished to mak

13 a copy of them,and told him that I would send somebody ther

9 Tell us what happened. A I went to the office of .the

gave me a copy ,of the jury.

Q And what \~s her name? A ¥arie Tyson.

after them at a 'later date. I employed a stenographer,

sent her to the office of the County Clerk and she later

yes sir.

In "vVhat :m.nner were you paid? A By ch eck.

By whom were you paid for this work, "!I'r Franklin?

,
Did you ever receive any money from him,other than by

A

t
A Mr Darrow. I received I think,one time, perhaps twice, f

a ch eck from Harriman wh en 1n" Darrow VlaS not pr es ent. j

~ And the balance of the times you were paid by ..",r Darrow {

Q

14

15

16

17

18

19

20

21

22

23.

24

25 check? A Yes sir.
J

26 '\hen and Where did you first receive money from him,

other than by check"
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1 A I received $500 in cash from H'r Darrow, but I cQuldn't

2 tell you the date.

3 Q, What month? A I think during the month of October,

6 that day? A No sir.

4 about the middle of the !p.onth.

5 Q, Jfad you ever received any money in cash previous to

Q, How much had you been paid up to that time?7

8 A Up until that time -- be impossible for me to tell,

9 ],n' Ford, from memory.

10 Q, Well, When did you first draw money from Mr Darrow for

11 your services on this jury matter? A I couldn't tell you,
_~.... l

him for it, and he gave it to me.

without consulting my bank book and you have that, I believe.

i
I
!

l
,~

I:,That :is rather leading.

Q, And 'Nhenever you wanted money to pay them you went

over to the Higgins Building and got it?

the Jl'iggins building or from your office?

Q, Vfuo paid the men who were employed by you, 'Mr Franklin?
r- -

A I di~ thaj; is it came out of my account. I didn't -al--..-,--,J!

ways pay them personally. lIJrs Franklin paid them part of (

the time ,:;':;:YSeldom. I
From what place did your men work, from the offices in \

A From my offic e. {

_~~_._._, "_.'X.~
'm FORD: probably it is. I withdraw it. How did you get I
the money to pay them? A I went to '1'fr Darrow and asked \

.~,;.-.---4 \

MR ROGlZRS:

12

13

14

15

16

17

18

19

20

21

22

23

24

Ask you any questions as to the number of men employed?

I don't think he ever questioned me in regard

25 Q,

26 A
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1 at all, in that way.

2 Q. Did you ever receive any money from him for any other

3 purpose than that of paying yourmen? A Yes sir.

4 Q. Vihen vas the fi rst sum you rec eived from him, and where'?

5 A For other purposes than that?

6 Q, Yes. A On the 6th day of October, 1911.
""'"--~.........----..~.,..--~ ... _....

7 Q. How 'much did you receive from him on that day.

8 A I received a check for a thousand dollars. ~

9 Q. Vfuere was he when he gave you thechecks? A In hi s

10 offic e, his own 0 ffic e in the Higgins building~

11 Q, .And at what time of the day'? A Impossibl e for me to

12 state, but I thikk in the forenoon.

13 Q, Did you at that time have any discussion wi th him as to

14 the purpose for which that thousand dollar check was to be

15 used? A Yes sir.

16 Q Was that the first time you had discussed the purpose,'

17 in reference to the matter for which you had received it? .,

18 A

19 Q.

I don't quite understand that question.

I withdraw it. Did you ever discuss the question of

20 bribing jurors wi th 'I.~r Darrow? A Yes si~~'~ ''j /
""-"'j ... '''.-.' . ,.

21 Q, Was that the first information,on the 6th of oct'obet'?

221m ROGERS: That is very leading•.This .. witness ought

23 not to be led.

24 THE COURT: Obj ection sustained.

25

26



'5-Smi tq IiIR FORD: When waS the first occasion you discussed the

2 question of bribing jurors? A The first time Nr Darrow

3 and I had any conversation -- ~~~_t.ion·"in"rega._r_d_'!"'1

4 to bribing jurors, was on the 5th da .0 Q.c_to.ber-r-_1Ql1. _

5 Q Who was present? A Hobody but himself and myself.

6 Q And where waS that? A On Spring Street between First

7 and Second.

8 Q On the street? A Yes sir.

9 Q On which side of the Street? A West side of the Street.

10 Q Just tell the jury what was said at that time with ref-

11 erence to that matter? A

12 Judge Mcnutt and Joseph Scott, but I am not sure, coming out

13 of the Bryson Block on the corner of Second and Spring. I

14 spoke to them all, and Mr Darrow and I walked away by our-

15 selves north on Spring Street; the ~est of them following

16 leisurely behind. Mr Darrow made the remark it was time

Pete 17 for us now to get busy with the jury and tha t he wan ted to

see me and talk over the matter in regard to Mr Bain.! That
18

j
!
i

\
n t I.ii or twen y years,

5)( -
20 Q

think.
21

is all the conversation that we had at that time.
19 personally .

How long did yo£lknow Bain? A

Q Had you ever worked with him? A Yes sir.
22

Q Do you knoVi \\hat his business was? A Yes sir.
23

Q What was it? A Carpenter.
24

Q Did you work with him as a carpenter? A Yes sir.
25

Q Had you ever made a report on Bain to IJr Darrow?
26
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1 A

2 Q

3 Q

Yes sir.
~('

When and where' A I couldn't tell you v.hen.

Well, approximately how long before this conversation

4 on October 5? A Sometime during the month of .4.ugust, I

5 think.

Do you recall the place where th"e conversation ocm rred

6 Q

7 Q

1911? A Yes sir.

mI d.iscussion, t>as it after or before you had made a rep ort,

or delivered a ~ritten report? A I couldn't tell you, !,~

Ford, because I d.idn't read all of those reports, you

remember;all those conversations were

I made it by copy.

In August 1911,
(

(

personal~

Q

in his office.
)

A Yes sir. l

Where I made my report?A

Oh, I didn't make a report to himA

About hoVl long before the 5th of October was the first

Where which conversation occurred?

All of them were in his office?

Well, ~hen. was the first one you recall? A I can't

Yes.

Did you have a talk wi th Mr Darrow about Eain g A Yes

Prior to the 5th of October? A Yes sir.

When and where'r A Oh, on divers 0 ccasi ons.

Q

Q

Q

Q

Q

A

Q

sir.

concerning Mr Bain?
8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Building between you and ~r Darrow about Robert M. Bain?

understand; there was something over sixteen hundred of them
23

24

25

Q 711Ja t was said on this first oc casion in the Higgins

26
1m. .AP l' EL: I 0 bj ect to that as incompe tent, irrelevant an



1 immaterial, hearsay, has nothing to do with this case; upon

2 the further ground. no foundation has been laid for the

;
!

3 introduction of this eVidencejthat' the declarati. ons of the
/

4 defendant and the declarations of the witness in regard to

5 Juror Bain are immaterial at this time.

6 I.m FORD: It is true. your Ronor, no foundation has been

7 laid as yet, showing the connection of the defendant Darrow

8 with the bribery of Lockwood, 'which is the case on trial. -

9 but we avow our intention of connecting the testimony with

10 that and have only adopted the order and time for convenienc .

11 It is a matter discretionary with the Court, the same as

12 all of our testimony has been.

1,2 APPEL: I ask an excepti on.

THE COURT: Objection overruled.

ITe object to any leading questions at this time,

The first conversation I had ~ith Mr Darrow in regard

APPEL:

But the first conversation wi th :Mr Bain at all, is what

Did you ever inform the defendant that you ..,.-ere per-

if your Ronor pleasc, and ~e do not VQsh to repeat tile same

Did you ever ·discuss Bain's qualifications ~ith

objection I made a 1,\"111le ago, and I sUIlPose all rrattcrs a.r

sonally acquainted ~ith Robert'Bain? A Yes sir.

to paying Mr Bain bribe money was on the morning that he---- ..- ..::::;;'--

I want to get at? A It is impossible for me to state. l~

gave me the check.

Ford.; I couldn't tell you.
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1 things concerning conversations between the witness and 1~

2 Darrow, or alleged conversations, or any acts o:f the v.it­

3 ness or of the defendant Darrow, in respect to Bain, will

4 be deemed to 'be 0 "oj e6'ted to upon each and all of the

5 grounds stated in the objection I made to the fiist qaestion

6 propounded.

7 THE OOliRT: It will be received subject to the same 0"0-

8 joction and the same ruling, and the same exception,'

9 unless the District, Attorney protests against that order,

10 and it will be sounders tood.
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A 1 told Mr. Darrow that 1 knew Mr. Bain, knew him very \

well, that 1 thought llr. l3ain would be a poor juryman for I
the McNamaras, that 1 knew him so well that 1 thought he

to Bain

16p 1

2

3

4

5

Q
.~:)~.6",. I.

What was said between you and Mr. Darrow with reference

pr ior to th e 5th day of Oc tober, 1911?

an acceptable juror for the defense.

6

7

was prejudiced against union labor and would not make
/'

8 Q What did he say in answer to that? A 1 don,t think

9 he made anyanswer to that, 1 don't remember now.

10 Q Did you have any further discussion up to the 5th
other than

11 of October,/the one you have just told us about? A If

12 my memory serves me rightly, we discussed that several

13 times on numerous occasions.

14 Q What did you tell him about your personal acquaintance

15 wi th Bain? A 1 told him 1 knew him very well.

16 Q Did you tell him anything about Bam? A He asked me_--t-I

17 if 1 could talk to him and 1 told him 1 could, 1 told him

18 that on numerous occas ions •

19 Q Did he tell you what you should talk about?

20 MR • APPEL. We certainly object to that as leading the

21 witness, your Honor.

22 MR • JroRD. 1 withdraw the question.

23 Q Did you, previous to the 5th day of October, 1911, say
>

24 anything to the defendant, Clarence Darrow, about the

25 financial condition of Robert Bain?

26 MR. APPEL. We obje ct to that as lea~ing, in addi tion to



c ial condi tion of Robert Bain?

MR. APPEL. 1 move to strike thl:t out as a mere conclusion

368
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\
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l
'fr,

that 1 remember.

Q' Tell us what was said between 'yeu and Clarence Darrow

on the 6th day of October in reference to this matter?

A 1 came there, 1 came to his office, 1 am certain it

was before 12:60 o'clock. Mr. Darrow said, that, "We have

been talking the matter over and have decided that $5,000

would be a proper amount to pay to th e jury, for jurymen. It

Q Y'es_

MR. APPEL. The same objection.

THE COUR T. It is leading?

MR. APPEL. Yes, your Honor.

MR.. ROGERS. 1 think this Witness ought not to be led •

THE COURT·. Objection overruled.

A Not any conversation in regard to his financial condi- ,(

tion before the 5th day, or the 6th day of October, 1911,

MR. APPEL. The same objection.

A Before the 6th of October?

the other objections.

MR. FORD. Directing his attention, it does not lead

him one way or the other _

THE COURT· Objection sustained-

Q BY MR. FORD. What conversation, if any, did you have

With reference to the firancial condition of Clarence

Darrow--or With Clarence Darrow in reference to the finan-

/
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1 of the witness and not responsive to the question. He

'2 was asked wha t was said at that time.

3 .MR • FREDERICKS. That is what he.__\!.as_.narrating.

4 THE COURT Are you stating what was said?

5 A To the best of my abili ty, y_~_f:1,._sir 11

6 .MR. APPEL. If your Honor reads the question,-~he_saY't,

7 'We have decided".

8 THE COURT. He says now he is. stating what was said.

9 MR. APPEL. He is mistaken about it.

10 MR • FORD. Will you read the answer?

11 MR • DEHM. He said, "They had decided."

12 !vIR. APPEL. Well, 1 didn t t hear that por tion.

13 MR. 'FORD. Read the answer.

14 (!nswer read.)

15 A tA,OOO to go to the juror and $1,000 to myself. ""Z---,.-.--..._-_ ...,.",~",...--.."

16 Q BY MR. FORD. Well, give the rest of the conversation.

17 A 1 asked him if he wanted me--he then asked me what 1

18 thought about Mr. Bain. 1 asked him if he wished me to see

19 Mr. Bain along that line and he said yes, and asked me if-l

20 thought 1 could get him. 1 told him 1 thought 1 could,

21 that Mr. Bain was the kind of a man if he didn't wan t to go

22 in that way he would come out and tell me so and that would

23 be all there would be to it. He said, It All r ightl, 1 \'1i 11

24 give you a check for $1, COO; It he turned to

25 wrote the check and handed it to me and 1 left

26 Q Do you remeffiber on what bank that check was drawn?
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1 A I donI t know, no,. 1 know where 1 depoei ted it.

2 Q What did you do Wi th the check? A 1 took it to the

3 First National Bank and deposited it there to my credit.

4 Q Did you make out a deposi t slip?, A 1 have no inde-

5 pendent recollection of it, but 1 presume 1 did.

6 Q 1 will ask youto look at this slip and state whether

7 or not you ever saw i.,.t before.

8 MR. APPEL. We object to that as incompetent, irrelevant

9 and immaterial for any purpose.

10 THE COURT. It is until coune e1 has seen it.

11 -.W. APFEIli' No, y O'm!' HOIlet'S 'e-l2 il Sti1'268 e h .F-i:6e;A.~~~1iie---ft 'i
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3777-Smitll 1JR ~4.:PPEL: Your Honor,auppoeehe identifics·it.

2 T-1R FenD: I will i den ti fy it before I introduce it.

3 bffi .~PEL: ~hatever he did himself is not connected ~ith any

4
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matter. This is his o~n affair. Suppose he testified that
. that .

he gave 1m! money to me, that wouldn't be any evidence agains

the defendant. It is an independent act not connected ~~th

the defendant. Your Honor laid dOYln a rule here and under

that rule only that which is 'attributable to the defendant

and not tile mere idea of his co-conspirator is admissible

in evidence. Any matters of conspiracy -- a matter of

agency in civil matters is just about the same. Now your

Honor couldn't be bound by the acts of your agent, not in

the line of his agency or the authority conferred upon him.

It is ,only." those acts in pursuance of. the object of the

agency that will b ina., your Honor. You give a. man a

thousand dollars to go and buy a lot here and he goes and

deposi ts it in the First Ua tional Bank, the fact that he

made a slip to deposit there is not a matter that binds

this defendant in the least. It is not vdthin the agency.

ml FRED~ICKS: But the vdtness has said, jrour Honor, that

this defendant gave him a thousand dollars to be used in

the furtherance of this conspiraciiT. Now, this is the

thousand dollars we are asking the witness about, and cer­

tainly we have a right to trace that thousand dollars. It

is one of the steps.

I,IR ROGERS: Of course we understand how a man KG undoubt d



1 ly was going to use bribe money would take it over and

I, .

2 deposit it in the bank.

3 MR FORD: We object to anything like that.

4 T\m ROGERS: And we think the deposit slip is .immaterial,

5 and self serving.

6 MP.. EDP]): If the Court pl.ease, I think the proposi tion is

7 so siml)leI am surprised counsel ~s :r:'!1is'ing the point even.

8 This wi tness has testified to an arrangemen t made v;i th the
accordance

9 defendant which he started to carry out, in lmMi3:nn~ vrith

10 the defenclan~'s direction. Every act which the agent of
.u

11 this defendant -- every act which the man who conspires-
12 with him is considered the act of this defendant, and this

13 witness is as competent to testify- to that act as any other

14lperson. He took tho check of Clarence Darrow, this defend­

15 ant. Is tr.tS.t connected vdth the defendant? He took it to

16 use in a.cc ordance with the defendant's direction. Isn't

17 that connected vii th the defendant? The proposition is so

18 simple that it is absurd.

I.mi:PPRL: Your Honor, it is so simple, tho other side of19
the propo sition is so simple that any man who has ever knovm

20
the first principles of evidence ought to know different than

21 entries
counsel. I undertake to show to your Honor that ±hi~gx on

22 in
the books ocf a bank, the entries made by this defendant, arc

23
not competent in a case of this kind. The fact, what he has

24
testified to has been directly attacked, ,of the defendant

25
may be given in evidence, but I say every decision in the

26



1 United States has held and I am ~~lling to state them
313

2 one after the other until this man will learn some law.

6 methods; that he must be confronted with these witnesses.

3 that you cannot convict a defendant upon the evidence of

4 anyone made in his bank and as~bstracted by him in tho

met hods: ,j or 1 eei tima tebad5 course of business for

7 and your Honor. I have the leading cases in TIo. Carolina,

8 and one is in the United States Supreme Court that has

9 held this, that where a man VIaS crarged wi th havi ng em-

10 bezzled goods shipped from one point to a.nother tha.t the

11 books of the ratlroe,d corepany whi ch show the shipment

12 was not evidence against him and the case was reversed

13 on that.

14 IJR FORD: I will wi thdre.w the question for the time being.

15 THE CO 1m T: Question withdrawn.

16 1~ FORD: You,did deposit the one thousand dollars. you

17 did testify. in the First Dational Bank? A Yes sir.
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automobile stand at Third and Spring street, requesting

Q Do you remember who the teller was at the window, Mr.

Franklin? A 1 do not.

What kind of money did 'you receive for this check

THECOURT· Overruled.

MR. ROGERS. 1 say, may we have the sarr,e obj'ction?

THE COURT. Yes, the same objection, the same ruling and

the same exception unless the district attorney at this

time protes ts agains t that kim of procedure. So order ed.

A Of what matter do you refer?

MR. FORD- Q After you received the $500 what did you do?

A 1 went to the office, telephoned Mr. McKelvey, the

Q Wlat did you do next in reference to this matter?

MR. roGERS· The sazre objection, your Honor, as just

stated to this wh ole line of testimony.

THE COURT. Objection overruled •

A Currency.

MR. FORD. Q And wha¥enom1mations, if you remembet? A 1

don t t remember.

Q

Q What dii you do next? A 1 drew a check agains tit for

$500 •.

of $500 which was presented to the First National Bank?

IAR. APPEL. We object upon the grotmd that it is incom­

petent, irrelevant and immaterial for any purpose whatso­

ever; it is hearsay, so far as the defendant is concerned

and no foundation lam.
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A 1 think it is 300 and someQ You remember the numb~

thing.

Q That is the residence of Robert Bain who was after'eards

sworn as a juror in the lbNamara case, is it?

A Yes, sir.

him to come to the office with his machine-- he came--he

A Mr. MaKelvey drove, 1 rode', with him.

MR. FORD. Q Where was theirresidence, Mr. Franklin,

A If 1 remember correctly it is on 68th street.

:MR. ROGERS. We Crove?

was there when 1 caDle downstairs. 1 got in the machine

and drove to the residence of Mr. Bain.

Q Had you ever talked to Mr. Bane or Mrs. Bain about the

case previous to that time? A No, sr.

MR. APPEL. We object to that on the ground that it is

inconIpa-i.ent, irrel3vant, immaterial and no foundation laid;

that it is hearsay so far as the defendant is concerned.

You haven't proven--

THE COURT. Overruled. Answer the question.

MR. FORD. He haa answered the question, No, sir.

THE COtJRT· Read the question 0

(Last question and ans"wer read by the reporter.)

Q m.. Ford. When you arr i ve d at th e house of Mr. Bain

state what occurred? A 1 went to the door, either knocked

or rang the belir, 1 don't know which. There was no

1 knocked three or four times and not receiving response
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8
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went to the first house east and inquired of the lady if

they knew where they were. She said she didn't know but

she thought mrs. Bain was over on the firs t street north,

naming the residence that 1 have forgotten at this time.

That was all that was said at that time and 1 got back

in the mch ine and came down town.

Q Did you retur n to the resideooe again that day? A 1 did.

Q When? A Sometime inthe afternoon.

Q What:occurred at that time when you returned? A 1

got out of the machine, went to the door and knocked.

1 didn f t get any response and 1 went aroum to the back

door and knocked and still did not receive any response.

1 came to the front and Mrs. Bain was at the window and

asked me what 1 wanted, and 1 told her that 1 wished to

speak to her; stepped up to the window and told her who

1 was.

Q Jus t state what you said-

MR. APPEL. Objected to upon the ground that it is in­

competent, irrelevant and immaterial for any purpose

whatsoever; hears~y and no foundati on laid.

I4R. FORD _ 1t is a declaration of the wi tness made in

furtperance of the conspiracy entered into at that time

between him and the defendant, which has been testified

to by this witness, and which will be corroborated by

other evidence.

THE OOURT· Objection overruled..
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1 A 1 think--

2 MR. APPEL. Will you excuse me for suggesting something,

3 something that has not probably suggested itself to your

4 Bonor. Does your Honor understand that the declaratiom of

5 this man here irj trying to prove that he commi tted a crj;me

6 himself are not i.evidence of the fact that a crime was com-

7 mi tted1 That in this state or any state in the Union

8 that the evidence of the person himself when he goes upon

9 the stand and he testifies that 1 committed a crime, that

10 that doesn't prove the body of the information-- doesntt

11 prove the corpus delicti? Now, our Supreme Court has

12 s aid this in about 50 or 60 cases --these gen tl emen

13 know that very well, that--they ought to know--if 1 go

14 upon the stand and state 1 went down here and killed a man.,
if

15 1 murdered a man,/there is no other evidence of that fact

16 that the jury cannot conviot; 'cannot say that that man

17 was murdered. Now, can it be possible that this man may

18 be allowed to testify here that he commi tted a crime him-

19 s elf for the purpose of laying the foundation thereafter

Now, yourto introduce evidence as against Mr. Darrow?

21 Honor, these questions are questions vhich will arise all

22 through this trial and it would seem to me that the logical

23 way to try this case would be to start first to prove

24 that this defendant did commit the principal crime men-

25 tioned here intte in forma tion, inthe complaint, have him

26 prove that, then it is competent, if your Honor insists

20
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1 that your ruling you made the other day is correct, then

2 these collateral circumstances, if your Honor is right

3 upon the law, your Honor may admit them, but first there

4 must be an absolute connection between this defendant and

5 the commission of the principal crime,
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g.S'mtth1 and show that connection, it will be impossible -- it will be

2 absolutely impossible to prove upon the uncorroborated testi­

3 money of an accomplice, and here we are traveling over

4 dangerous grounds without there being any assurance that

5 there will ever be any evidence here of the connection o~
the

6 this defendant by legitimate evidence that ~ crime set forth

7 in the indictment was committed. Now, in People vs Bird,

8 your Honor, the Supreme Court of this state absolutely

9 reversed that case. There were a number of checks intro-

10 duced showing forgeries of Mr Bird, but the forgery of the

11 check upon which he was being tried was never proven, so

12 as to enable the evidence of the other checks being intro­

13 duced in evidence, and the Supreme Court rever sed that ca.se,

14 and it is right and just that these discussions be had here

15 and I suggest to your Honor's mind that we might receive
I

16 here properly; that no possible injustice may be done either

17 one way or the other. When we have this case tried it

,rete 18 will be tried according to the rules laid. dov.n in the de­
e,li

~\v 19 cisions, that it be tried in consonance wi th the best
do

20 spirit .to I,.iustice towards thi s de fen dan t, that his rights

21 may be respected, that he may hsve a fair trial, and we

22 have to sit here and object to these things because ther

23 is no foundation lai d. now, in a case of this kind, any

24 checks that he may have drawn, are not competent evidence

25 against this defendant. If your Honor pleaces, it is true

26 that the witness may refresh his memory from a memorandum



because I have some money in my pocket, I \';an t to bri be him"

that it was his statement to rlrs Buin, that it 'IDS an act of

1
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made at the time in order to refresh his memory, but in

People agronst Lanterman, your Honor well remembers that in

that case the conductor testified as to there being a pass

given to him by Mr Lanterman, an official of this county,

and that he made a memorandum of it on a piece of paper and

the piece of paper was introduced in evidence and the

Supreme Court of this State said that that piece of evidence

was.not admissible, that it might have been used as a memo-

randum to refresh the memory of the'witness, but it was' not

admissible. Why? Because made by third -.party av;ay from

~here the defendant was, that it v~s hearsay, it was just

as much as if he had said to a third party "I did th is and

that" •

IIR FREDERICKS: That is not the point now before us.

That is couhsel's very interesting lecture on the law, but

the point he is talking about now in the Lanterman case,
thore;

the check ViasA0p.:re offer to introduce this deposit slip,

we v.";v.;ithdraw: that •

1m i~PEL: I understand that, but your Honor can see the

application, any man can soe that if Mr Franklin here had

said. on a piece of paper "1ms Bain, I ""an t to see r,lr Bain

hi:J, that it vms his oVin~ ..:ir:rrrr:t declaration, that it \,,;a8

not a declaration which v;as authorized. by the defendant,

that it was not wi thin his authority to go and tell !:1rs B
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1 Ho~ can a man go upontre housetops and proclaim to the

2 world "I am go ing to bribe every juror in the :McNamara case"

3 and give it against this defcndant~ Have you no reasoning?

4 Canno t yo u connect your reasoning power .,Ii th the ma. tter at

5 issue, or do you wish to make the old argument there wa.s

no case, in which the barrel of apples had been replevined,

therefore you couldn't do that --
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The Court will listen to you very

382

THE COURT. (Interrupting) You will have to address your

argument to the Court.

patiently.

MR. APPEL. 1 am not trying to study in a law class here.

THE COURT. You cannot talk that way here. The Court will

listen to you very patiently, but you cannot talk that way

here.

MR. APPEL. 1 wont repeat what 1 said twice, 1 say, this

evidence is inadmissible. In People vs Whitman, if your

Honor pleases, the Supreme Court says; (Reading) now,

your Honor has allowed evidence here by this witness of

declarations made by this witness to Mrs. Bain concerning

the Bain tr ansaction, Without there being any evidence at

all here that Lockwood was bribed by this wi tnesB, and that

this defendant authorized him to go and do that bribing.

Now, there must be evidence which will satisfy the Court an

will satisfy the jury that this defendant was gUil ty of

the offense charged in the information, before these other

matters can be introduced in evidence- Now, all the deci­

20 sions. are that way, if your Honor pleases, and this is a

21 proper and legi timate way of introducing that evidence, or

22 else we may have a confusion of evidence here that we will

23 not know which is material and which is not; which was
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properly introduced ar~ which was not properly introduced.

1 submit, your Honor, that his dec larationa to Mrs - Bain

bere are hearsay, no fot:.ndation laid.
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384 I
if we do not move to strike out, of course, we do not

have the benefit of our record, and it seems to me your

Honor might exercise your own discretion in the interest

of time and saving the points that they should prove their

corpus delicti of the offense charged before they are per­

mitted to prove anything else, and in the event that they

do not come within the Coffey case, within the Coffey deci­

sion, then they have not proved their corpus delicti, they

If they do nothave not proven the Lockwood offense.

answer to the requirements of the Coffey case, your Honor,

they have not proved their corpus delicti, they have not

proved their offense, they have not proven any sufficient

foundation to let other matters in at all, and 1 suggest

to your Honor that it is no t a mere quee tion of or der of

proof in that Coffey case, but it is something more sub-

stan tial than that; it may go to the actual meri ts of

the action itself and it is not sufficient to prove a

corpus delicti of the offense by an accomplice, it must

be proven by substantial evidence and that which will tak. e

it outside of the do~rine of the Coffey case, and before

that is done they cannot introduce these other matters.

It so appeals to me, at any rate. 1 do not thir~ your

Honor should exercise your discretion to allow them to

encumber us with a record here Which would take us hours

togo through and move to strike out in order to preserve

our rights, and we must make the motions to strike out.
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1 1 do not want anything excluded from the jury that they

2 ought to have, but 1 think your Honor might exercise his

3 discretion in order of proof to require them to prove

4 their original case inside of that Coffey decision before

5 they go on, because they cannot introduce evidence of

6 extraneous or exterior matters in behalf of the corpus

7 delic ti •

8 MR. FREDERICKS. We maintain we have proved the corpus delic

9 ti, we have proved that Mr. Loch'Wood, the juror, was bribed,

10 that is the corpus del ic ti, and that can be strengthened

11 and corroborated."e maintain that is the corpus delicti,

'12 was Mr. Lockwood bribed, and we have introduced sUQstantial

13 testimony of that fact. SUbject to that, however, it is

14 still a mere matter of order of proof.

15 MR • FORD. There are a long line of cases, 1 am not going

16 to read them, because 1 am sure your Honor is familiar wi th

17 them, you have already ruled upon this point and in support

18 of the proposi tion that the order of proof is discretionary

19 with the judge of the trial court, 1 submit the case of

20 People vs. Donnell, 143 Cal. 398; People vs. Farenbeck,

21 102 Cal. 394 ; People va. Donnell, 105 California",. 2S2;

22 People vs- Van Horn, 119 Cal 330. People vs. Compton,

23 123 Cal. 408, and 1 have a nurrber of other decisions exactly

24 on the same point, but 1 do notseemto have them with me,

25 1 can send them to your Honor in fifteen minutes after 1

26 get back to the of fice •
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We expect to show that the bribery of LOC~loodtime.

With reference to the C~ffey decision, that is really

only a moot point before the Court at the present time,

you are not ruling upon the sufficiency of theevidence;

the main point made in the Coffey decision was that the

accomplice's testimony as to whether Coffey had actually

been gUilty of the crime alleged had not been corroborated

as required by law at that time; the law at that time

required the evidence, indepeUdent of the accon~lice's

testimony to be sufficient in itself to tend to connect the

defendant with the crime. That rule has been changed som

what by an amendment that has been passed, to Section 1111

of the Penal Code since the Coffey case was decided. 1

have the excerpts in regard to that but 1 do not believe

it is necessary for us to go into that ~t this time. The

whole matter now is addressed to .the discretion of the

Court, which has been exercised so far in favor of permitti g

the defense to' prove its case for convenience in order of

was merely one part, one incident in a system and scheme

of criminal actions on the part of the defendant, seeking

to defeat and obstruct juatice in the case of People vs.

MlJ'Namara; we seek to show that that was rrl.erel·Y: one inciden

.in the conspiracy entered into by the defendant and those

whom he had associated wi th him for the same purposes,

to defeat and obstruct justice. Now, we are:,following out

in the narrative form, in order that the jury may get at
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1 the facts as they occurred, and decide for themselves
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2 whether or not they wer e true. Finally, when the evidence

3 is in, the question as to the sufficiency of the evidence

4 will be before your Honor; if the people have not submitte

5 evidence to show that the crime was committed with referenc

6 to Lockwood, then your Honor will instruct the jury that

7 they cannot consider evidence of other crimes, but if they

8 have shown that the crime was corr~itted with reference to

9 Lockwood, then they have a right to consider all the

10 levi "dence in the case to Bee \"lhether it was the defem ant

11 i that cormni t ted the crime.
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~2-I'etel THE COURT: Mr Ford, if you Vlill give all the credit that

2 is claimed to the testimony of Mr Lockwood --

3 1:IR FORD: I beg your pardon?

4 TF~ COURT: I say, concede all the credit that is claimed

to the testimony of JlIr Lockwood, you are not claiming but
aid

what he cliu~anc1 t:1.11et the cODmission of this crime?

5

6

7 MR :roRD: Claiming who aided and abetted tt?

THE COURT: :tTr Lockwood.

No, we do not. His evidence shows that Mr Lock-

wood ih no wise ab~tted or aided, it shows he had been

soli~ited by Kr Franklin to accept a bribe on tllO different

occasions and had turned it dov.TI, that he then reported the

matter to the District Attorney's office and. that he never

solicited r,:r Franklin to corne to him at all, 1Jll.t arrange-

ments y;erc made in case I~r Franklin clid return t}'1.a t -[:ho;y

\'.'ould have detecti"V'es ready to catch them in the attempt

18
!~ffi ROGERS:

1m APPEL:
19

"17 renew his so lici tations •

He didn't telephone him or anything, did he? llo.

He didn't take the money?

rill FORD: . And the decisions in reeard to feigned accomplices
20

uncleI' any circumstances, but in this case Mr Lockwood never

is fnllv set forth in People vs Eun1::ers, the first Californi

a feigned acco~plice is not an accoEpliceAppellate en.cl

even solicited the witnesses to CODe out, but they simply
ther

waited in Sase he did return,and suppose he had gone ovor~

and in order to trap the defendant, as counsel

is clelighted to usc that 7."ord, suppose for the purpose of

21
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1 trapping the defendant he atteppted to a id the defendan t

2 and his associatel; Mr Franklin, in carrying out their

3 scheme, even then, under the Bunkorn' case and numero u.s

4 0 ther cases, it wo uld not bo necesst!ry to cons idcr him an

5 accomplice and he WOUld. not be an accomplice. However,

6 that is not the point before the Court at the present time,

7 and I d.o not think we are to travel outside of the record.

8 The only question before the Court is whe ther we shall be

9 allowed to proceed. with our proof in the order in v;hi~h we

10 have been doing in this case since we started. to take eVi­

11 dence. Your Honor has decided in your discretion you had a

12 right to --

13 THE COUR T: This has somewhat di fferent bearings than

14 any that has occurred before.

15 ~ffi FORD: We would have been in the Lockwood case by this

16 time if we had .been allowed to proceed.

17 !.1R ROGERS: I certainly do take exception to the intimation

should do, tllat we should be subjected to this statement,

if you had let us alone we would have done this and the

other.

that when we contend for substantial rights as we believe we

IlR FORD: I apologize to the Court and the counsel for the

defense and. I ask that the jury be instructed not to pay

any attention to the remarks, and. I am sorry I did it. I

realize I should. not have d.one it.

!,2 POGERS: All right. :Let it go. I have mad.e several
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O\TIl word for it. We have to be entitled to some kind of

I have never known the discretion to be exercised to allow

with the contention and statement they are going to try a

I take his

ought not to make.

I suggest that this also might be considered. Counsel

why we have not been informed we were to be tried here for

it, and the dozen different things, Vlny we were brought here

to answer to the Lockwood matter and then for us to be met

conspiracy to obstruct and defeat justice? Why was not

that indictment brought, why wasn't it? Why didn't they ac-

suggests too t they purpose to 11rove a .conspiracy. l~ight

I inquire why the indictment is not for that .purpose, and

then they can go on. For instance, if a man is being tried

obstruct anddefeat justice is to be tried?

cuse us of it instead of getting us to come up here to
an

answer to \a11eged bribery of Lockwood's, a case \Yhich we

came here on, is not to be tried, and a conspiracy to

for iss uing fictitious checks, or for gery of handwri ting --

notice of what we are going to meet. The inClictment itself

ought not to be a mere fiction, ought not to be merely ±k~x

a ruse to get a man in here and try him on a dozen and one

different things, at least not until they have proven,

within the doctrine of the Coffey case, their main case,

them to prove a series of transactions until they have

proven the corpus delicti charged.

rm FO~D: ITe have submitted a list of decisions to the Cor
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1 which you can get at a moment's not ice, in which the matter

2 of order of proof is in the discretion of the Court, allov;s

3 it to be done before the main incident or proof is allowed

4

5

to be made.

desires it.

I will read them to the Court if the Court

I.m APPEL: Here is tho proposition, your Honor: Counsel do
6
7 not soom to appreciate the importance of this case;
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in so far as tbe ques ti. on tba t arose affec ting the proof

in respect to the main charge bere in this indictment.

Your Honor can see the theory upon which counsel hereL,

so easily prove a case against the defendant. He says

that they have proven that the crime has been committeed.

Now, his Honor will understand that the proof of M~ Lock~oo

is that Mr. FranliJin came to him on the 4th day of November.

Now, he was not a juror at that time, he could not be

SUbject to bribery. Now) Mr. Lockwood said that Mr. Fr'ankli

came to him again on the 9th day of November at that time

whatey,er Mr. Franklin said to him, that Was not a crime,

because he was not a juror. He had not been drawn. Then

your Honor please, goes on the proposition that he came

for him on the 11th again and he rejected all offer8~ Then

we jump up to the 14th and then he said here absolutely,

your Honor, that man said that he then acted under the in­

structions of the district attorney, and 1 say to your

Honor right now that he could not have been a juror wi th

the matters and things to be submitted to that man th'J.t he

had disqualified himself just so much as if your Honor

were on the bench here and had a case in which your Honor

was interested pending your own department, which was

ordered to be tried by another person, and if 1 should

come, or one of the litigants, and offer youa bribe to

decide in his favor, you being disqualified to act in

your own case, you could not have been bribed, and
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any proposition that was made to him was just like making

it to an outsider that could not have been on the jury.

1 say, furthermore, your Honor, that this man was never

drawn, if you please, if he was drawn at all, until the

psychological moment came when he had agreed to go in there

and trap Mr. Franklin, and you talk about making a case

against M~ Darrow--why, they didn1t even make a case against

to:your Honor that whenever a juror is on a jury and he

acts independent of his duty as a juror, he no longer acts

as a juror, when he has diaqualified himself, that it

would be really impossible for him to be kept on the jury

when he says if he knows any facts co merning the case or

that he has learned, he is bound, under his oath, to tell

it, in open cour t, so that man could not h ave been br i bed ..

a£ter that as a juror because he could not have acted as a

juror after he went into the employ of thediatrict attorney

because he assumed the position to the case which was an-

1
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tagonistic to his duties as a juror. 1 say, therefore,

19 Mr. Frankl in in that respect. 1 say that when we ci te

20 decisions here in this Court your Honor will see that these

21 ~ntlemen were attempting to get eviden 03 there agains t

22 Franklin it is true, but they proceeded in a manner that

23 it made it impossible for that offense to be committeed.

24 They didn't understand that. That is Why they didn't go

25 ahead. This man 1 say became the employe of the prosecutio

26 while he waived his rights to be a juror, the mere

of being in that box, selecting the name of George N.
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Lockwood, who was.the paid hireling of the district

attorney's office--l withdraw the word paid, but he was

in the service of the district attorney, would not make a

juror. The law looks to the substance and not to the

form. It is all nonsense for a man to say he was drawn

as a juror. 1 say under the evidence so far inthis case

it is inpossible for them to make the principal case here.

Suppose, your Honor, that 1 go here in one of the

Canada cases and the strongest case is cited almost in·

every case inthe United States, that a man under takes to

bribe him thinking it was the duty of the man to act in

his official capacity concerning an act which would have

to be passed upon·by another official in his official

capacity, and although he goes and offers a bribe in the

earnest belief that he could influence his oath,
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. \.

~uror. The law looks to the substance and "not to the

Lockwood, who was the paid hireling of the distriot "

attorney's offioe--l withdraw the worp.,paid,buthe r.~s
1 '. I

in the service of the district attorneYf:would not mak~a, . ,

a man to\sa~'l1e was drawnIt 1s all nonsense forform.
,
\ ..

as a juror. 1 say under the evidenoe eo fa'rinthie oase

it is inpoosible for them to make the princi'pal case here.

Suppose, your Honor, that 1 go here in one of the

Ca~uda oaoes and the etrengeet oase is oited almost in

every case inthe United States, th~t a man undertakes to

bribe him thinking it wae the duty of the man to act in

his official oapaoity concerning an act which would have

, to be passed upon by another offioial in his official

capaoity, and although he goea nnd offere a bribe in the

earnest belief that he could influenoe his oath,
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5-Smi t11 that man had no v..ote upon the que stion and the Court

2 held he could not be bribed and there was no crime

3 committed. Now I say if any juror sitting here should

be bribed under any circumstances, and I say all conver-

It doesn't come from the lips of any witness of the

to commi t robbery, and he was abo ut to commit robbery

and ~r Slanker, the constable, goes down there and lays

A man had a tendency

That is just exactly the eVidence in this

It is just like a case that arose do'\"m here in

It doesn't come from the lips of this defendant.

delicti here.

case.

defendant.

sations which were had prior to his being draml as a
to the case,

juror were immateriall and ~all) promises to pay him and

bribe after henad dra~TI his name and after he had become

an agent of the prosecution are immaterial here, and I

will cite lots of decisions to that effect if it is neces­

sary. You will gro_1':iser as you grow older, my friend.

Now, your Honor, they talk about having made the corpus

so far go into the case of the prosecution before he is

called here and becomes an agent and an arm of the law,

if he could be of service to the District Attorney and

not give a fair and impartial trial upon the evidence to

be submitted to him, but to undertake to entrap a man

whom they pretend waS committing crimes, I say that he

so far removed himself from the possibility of ever

having been able to bring the matters and things to be

decided in the McNamara case before him that he could not

Pomona years ago v;hen I was a boy.
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\

1 and put something in his pocket and in a position that the

2 man should corne down and take hi s money from hi s pocke t, and

3 the fello\... comes along and he ~liP!3 his hand and takes it.
bein a

4· Why he consented to' it ;"' ~one at that "time, and the

5 Supreme Court of this State said thero ~as no grand

6 larceny committed, because he roas led into it. There were

7 the agents of the State of California here in this case, in

8 conni \ancc' wi th Lockwood to aid and abet him and to

9 stimulate the desire of Franklin to come and 0 fier him'
~f'

10 money. Isn't that the evidence here? You tal k aboll t

11 evidence of the commission of a crime. Here is a man,

12 your Honor, with the assistance of the all powerful

doym there and he" telephones to thi s man to come to his

the commission of crime, consenting that this man should

encOtlrage Franklin in offering him that bribe for the pur-

this County, and the District Attorney had his army of

deputmes and detectives following him in automobiles down

there. rlha t did they follov: him up there for? Well, was it

to show him to Franklin? ][0, he put himself right in his

He was in the presence of the District Attorney of

He goes

by law to pre'StentDistrict Attorneyts office, entrusted

house.

pose of cproving· that the offense was cOlllr.1i tted.
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presence tn order to see if Franklin would hand him the

Vlliy? In order to lead Franklin to hrunding· themoney.

money and to make out apparently t}~t a crime had been

committed, and then you say that an offense has been

commi tted? And they say they are pri?ving the cornus
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1 ih thin case. I say that it is an absolute impossibility

2 llnder the rules of laVl' and under, the rules of justice and

3 fair dealing betVl'een man to man, professional honor, that

4 a crimcGhould be established here by srtch evidence as that

5 at once. It must be a~parent that it strikes the conscience

6
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of an honorable man that if I notified a man to come into

my house and comnit burglary, and I give my consent that

he shall do sO,and the district attorney ordeTs me to

go. and do it, I say that no crime has been committed under
"those circumstances, and. much more so here where the

bribery depends upon the fact whether or not the juror,
"

the person wpo was the subject of the bribery, could act

in the case in reference to w~"ich the bribe was intended

to apply. A man about to be elected Judge of the Superior

Court, not a ci tiiZen of the Uni ted States, is not quali-

fied to hold that office. Suppose, if your Honor please,

that a man is elected here next election ~no is not a

ci tizen of the United States, who is not enti tled to hold

the office, and that just about that time he is goil}g to

enter ul)On the bench or to take his oa.th of office, trl3.t a

man came around ana. offered him a bribe, and he said: ni,'lell,

I rill see about it; I am going to entrap you".
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Supposesuppose that he is disqualified from acting?

that the law says you have no jurisdiction and no right

to decide the matter in reference to 'which this bribe was

offered? Suppose that +a:~ man is holding office that doesn t

exist in law. In the Balleriano case there a bribe offered

to Mr. Craig, and they claim--Mr. Rogers was inthat case en d

Mr. Rogers had the case dismissed. Mr. Balleriano went and

offereda bribe to Craig, who ~as claimed to be an officer

of the Society for the Prevention of Cruelty to Animals.

The of~ice didn't exist. He was acting neither de jure

or,J de facto. He had no duty to perform. The law cast

upon him no duty to perform. He couldn't asBQme the duties

of 'an office that didn't exist. He was tried and con­

victed and upon reaxamination of the authorities presented

by Mr. Rogers, the Cour t decided that no bribery had been

committed and no matter how much the bribe giver had in­

tlnded-- no matter hoVi much he wished to do so, it was

absolutely impossible. This man Lockwood was not acting

as a juror, if your Honor please, he was acting as a

detective and as an agent of the district attorney's

office in reference to the very matter which was being

tried incour t. Could he act as a juror? The law says that

if a juror is called upon the jury and knows anything

pertaining or relating to in the remotest degree of the

matter under investigation, he must assume it,--we must

assume that that man would have performed his duty and h
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1 I ~ou~~ have disqualified himself the moment he was employed

2 by the dietfict attorney l s office, and these ar'e matters

3 which are serious.! 1 may be wrong, your Honor. 1 don't

4 assume to be able to state ab solu tely and correctly that

5 1 am correct. That 1 am right, but these considerations

6 are impressed upon my mind, and if my voice can be li·rted

7 inthe interest of a defendant and of such a man as 1 am

8

9

10

representing here, 1 ask that we shall be tentatively

heard and that we be patiently heard, and if out of the

illogi:cal and out
the

things that 1 say,of .; foolish your

·11 Honor deems that anything that is proper to consider 1

12 ask your Honor to give it that consideration and that im-

13 portance which 1 in my humble way may not be able to

14 appr ec iate •

15 MR • FORD. Now, if the Court pleae~, there is a time to

16 address the jury on matters of' that sort and to discuss

17 that question, pr perhaps on a motion to dismiss the

18 case when the prosecution is thro~, but 1 don't believe

19 that the ques t ion is per tinent to anything th at is now

20 before the cour t. It is very interesting but it is not

21 a correct s tatemen t of the law in many respects.

22 THE COUR T ~ tet, s have the ques tion. Can you refer to

23 that question '?

24 (Last quee tion read by the reporter.)

25 THE COURT. It was to that question that the objection was

26 presented. The objection is overruled. vV
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1 MR • ROGERS. Exception.

2 A 1 said, "Mrs. Bain, this is Mr. Franklin." Well, she

3 says, "What Mr. Franklin is it? Mr. Bert Franklin?" 1

4 said, "Yes, ma'am". She said, "What can 1 do for you?"

5 1 said, "1 would like to have a few moments conversation

6 'Wi. th you." "Well," she said, "1 have just--l was in the

7 bath tub when you knocked at the back door and 1 hadn't

8 anything on but my kimono," and 1 said, "Well, 1 would

9 like to talk to her a few momenta, and she lifted the

10 window and ahor tly came to the door and opened it and

11 asked me to come in, which 1 did. She then went to the

12

13

14

back door and she came back and said th at she had locked

the door for fear somebody would.come in. 1 asked her

how she was getting along. She said, "Very well." 1 asked

15 her bow Bob was.
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Said, "Getting along very nicely."
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27-Smi tIl I asked her "i'i'hero he "i'i'as working and she told me but I have

2 forgotten no", somewhere northwest. She then told mo that

3 Sl1e ViaS v;orking fery hard for 0. blind vroman, living near her,

4 getting subscriptions to the Lo s Angeles Ex:eminer in a co n-

5 test and asked. me if I could help her out, and I told her I

6 thought I could. I asked her what the price "as, how much

7 it cost; she told me ~;9.00 a year, I t'h.ink, and I told he~

8 I would give her a subscription to the ~~~iner for ono

9 year, which I did. I then asked her if they owned tho

10 place in v;hich they lived. She said they did. I asked Inr

11 if there wasbny mortgage against it. She said there "as a

12 small one, and I asked her "hon it was due. I don't think

13 she 1~eu. I than said

14 Q
,

Well, what clid she say. A I don t rerember y;l1at she

15 said, Mr Ford.

16 Q Go cllead.· A I then told her that I ri:s:lire:d: used to

17 work "i'i'ith Bob, knew him very well and could possibly put

18 him in a position to make a 1 ittle money in his old ege,

I talk to ;y'ou in a confidential way?" She said: "You cer-

tainly can, ~r Franklin. I have kno~n of you for a long

"Mrs Bain, may

the house for Bob and she had given it to ldn. I asked IlJr

y:hat Bob's feelings ViaS tov..ard.s t.mion labor. 3ho

at one time he had beon in favor of it, but that he had.

and. she asked. me what it was. I then said:

time and you can tal k to me about any sull ject that you wish.

I then asked her if Bob had been drawn on the jury. She

told me. that he had; that a jury summons had been le ft at
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some trouble in the union and wusopposed to union labor.

I asked her if she had ever heard Bob express any opinion

II realize tlJat."Yes. ~.1rs Bai n.I said:honest manll •

versation as I rerr.ember it at the present time. ancl I then

Of clock. I reg uo sted her to speak to Bob in regar cl to the

matter and that I v,ould be back in the evening and see him

myself personally. that it was a subject I had a great deal

of hesItation of approaching 130b on, knowing him as I did.

to me, and I ....;ould like to have Bob consider itll •

I asked her v-hen Bob would be home ana she said about six

me so and that \muld end it.

in regard to tl:e explosion of tbe Times. as to v;ho was

Q She told you that she would speak to Bob about it, I

have alVl.'S.ys felt SO.l1 i:m'l: But she saidll that 'sounds good

Well she said: llMr Franklin. you km,nll; that Bob is a very

left and came back up tOVl.n.

but I knew that anything that I said to Bob Viould be kept

inviolate," and ifhe didn1t wish to act t:b..at he v.ould tell

gUilty. She toldme "Uo", that HBob was very quiet and

very seldom expressed an opinion". I again repeated that

I thought perhap s I could put her and Bob in the way to

make some mone~T that would help them out in thai r o~._­

~nd told her what it was. I told her that I ~ould like to

11ave Bob on the MclTamara jury; that I was in a po si tion to

pay him five hundred dollars in cash and two thousand

dollars villen he had voted for an acquittal of the McNamaras

in the McNamara case. which was then about to be tried.

1£1,
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1 Ibelieve you said? A Yas.

2 Q. Was there anything else

403

sai d in reference to v:mt she

3 :said she would do v.i. th Bob, or Mr Bain? A She said she

4 would try to prevail upon him to take the money, or words

5 to that effect; I don't remember the exact language.

6 Q You returned again in the evening, did you? A Yes sir

7 THE COuhT: I think we will not go into that now. It is

8 adjourning time.

9 1m FORD: Before adjounning I would like to ask your Honor
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11
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to instruct the jury not to pay any attention wl~tsoever

to remarks made by myself, which I had v.ithdra\~.

THE COURT: I waS about to do that. Counsel on both sides

this afternoon, gen tlemen, have made some remarks, and have
ted

very properly admit they made some remarks they had not
'--.

ought to make, and the Court quite agrees with them, but it·

is the duty of the Court to admonish you that these little

ou tbreaks that have occurred t his afternoon, to which your

attention was called at the time, are not eVidence, and

are not to be considered as evidence in the matter at all,

I hope it will not occur again during the course of the

trial.

(Jury admonished recess until 9:30 a.m. May 29, 1912.)
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