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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA,
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VOWDAY, JULY 15, 1913; 10 AWM.
Defendant in court with counsel. Jury called; all present.
fase resunead.

THE COJRT . Ready to procezg? S
\ 3

FORDYow, if y-~ut Honor please, counael for defen %/;

day submitted a number of authorities to the effeﬂt

mrunication between client and atborpeg was fot
: |

a case where the client was an aooompli%e

to al crime and Yad turned states ev1deroa, telling all gkat

e stand, and read gfnumber of cases in

those circuustances, not

privileged, the\cliert could be compelled to state

ccurred between h and his a*torney, the clisnt

& Witrese on the stand . Fach one of the auth-rities
ted by then Wasyéonfin d to the client's testimen

concerning these cornunicationd\ urder those circurstancss .

was one of ‘the cases in whig» the statenrent was nade
night indicate, perhaps,

1t point

ot before the court in that case

'whaueverxthe court may be spébulatlng

,-’/‘
d mere discussicn by the court of

-

curred if the attorney was on the stm d.

far as their value as precedents zs decisicns go, they

-

-t g S A A TS e S
e R s T
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: ey
é—to—tke casap of clients.tasdifying, just///
o . c o P
as \n this court Nr« Franklin has testified as to communica-

by ‘/“
ti-rs\made, him to his attorney, '&rs Johnson. Ve gd‘not con-

tend tha\t that was error--

2 morent--let's understandit--

R . APPFI . Just a (
/
¥R, FORDY . f you will permit me to ma}é/my full staterment

) A
perhaps you will understand cur pcsition.

THE COURT. yet'd sce; just addre@é/ycursel tc the court

1

and then 1 can detegnine whether/

// “ . Y -
¥R. APTEL. rthey made okrjectioy to this testimony and we

/an interrupgtion is proper.

A-

3

were replying to it, and 1 stated, your Fonor, the record

) / . s
will bear me ocut, we want to cite a few authorities
/
. . / \, - -
this morning, and conclude cur argument. Now, ke gets

up here and starts to ¢lose hig argunent.

/
THE COURT . Pertaps }éat is ny feult. 1 undzrstocd you had
ciosed. //
MR « FOFD. 1 danﬁ;thin} *e are so far apart--
THE COURT . Wait/a roient-~just =2 momeﬁ@. I might say at
this time, howéver; vr, Appel, 1 presune %Qe argurent 1is

for tlre pnnpose of convincing this court. \} think ycu

have oast,bhe Yurden over on the other sids %y the argu-
Lents already submitted. If they mect then Lr court will
hear you again. With that statenent on vy pirt 1l suppoce
you/are willing the case should proceed. ™\,

\
¥R. APPEL. That is ;the only reason 1 interrupted.

TYUE COTRT. Il thipkepsr—arequite Tightveemmnne
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defense made

r

s
it will be confined to a certain line

#

exceptioﬁ.r Now, if
as was indicated in the subsequé%t part of ris arguwent,
then the only objedtion ¥ Qgée to itat “hs present tinme,
ie, is that no foundaticn has

been laid for ths asking/gf y questions of . Johnson
as to what transpired Letween Xin and his client, M, Frank-
lin, bwut first, on the gener=1l subject, your Honor, 1 will

we

CAsEs .

just content nmyseyf with quoting

In thé case of Keyes vs rr, reported inthe
r
¢

14th Pacific ,’page 458, the Supreme
/

taken and the depcsitions were not presented in the record,
.é;e was no proof of thraparts o

cf were
ined/, as a matter of fact.admitied in

epositicns

\gvidence,

Carr's, the defendant, only accepted. : \\

sconned by
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‘That is the law in Kansas a

" attorney is incompktent to testi

4618

In his deposition.wasa--l-ebter—of- ,defendantwto«&ww

Esqg.,5 who the defendant claimed was his-atforney
time the letter was written. Obj etion %as made
int roduction and .an offer to prove tﬁgt t he rela—

tion of atthrney and client existed &s cldlmed. The court
!

ar evidence on that p01n@ranu . 2llowed
;’ .

déeilned,to h

the letter to be\read; this was no epior. An attorney

is incompetent to testify < any communicsation made to him

by his zttorney without the clieﬁt*s consent." That is
the law the same as im this stafe. (Reading:) "The

communication itself fr thefclient is incompetent but

the attorney is prevented from bestlfylﬂb concerning it."

d that is the law in this state,

s’

and the position we take that

!

be admitted in eV1dence has beyn asdmitted and 1ntroduced

the communication itself may

/
Franklin has testified to it,

é(

t our claim is that the
conoerning it. That

is the exact 1anpuage of the statute; the attorney cean-

not testify: ."There are certain wiinesses who are declar—

ed incompetent/ and in the case of -- Now,‘the Michigan
case qudted counsel, we have no quafrel with, but in
the 93rd Mighigan, the position -- the

pute bvefore this court is set forth whe her oT not an

4

' the client can testify, and in t is case  has
Yilwaukee Sl We :
testified. It 1s the case of Erickson vs.ARai{gay Com-

é/// / ~ \
pény,-93zd-*ichiIgél, page 414. ThE pottzoﬂg%;ggldp dlgﬁ
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plaintiff had & consultatlon with his counsel, and vwgs told

he (the zcou

nzﬁif
talk with thim, The pleaj gggf went to the inferpre ter

: /
m that "they Had got

wiltness stand; and corrected h
péz he had been misunderstood,

his counsel, snd then made the

testimony was made esgainst defendant's objection

relative to the order qzyéh him by Mbleski
| had

Yhen the court conWened, the plaintiff
testimony, mak-

s he had bden

he
it
R e

nis

Do
e
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"Tre defendant's counsel, upon cross-examinaticn, showad
the talk had betWéen plaintiff a2nd his zounsel during the
rcon hour, and offered to c¢all the plzintiff's coursel

to show thes fact. Oounsel objected to being sworn in
refereence to the matter, and the ccurt ruled thzat he coﬁld
s0 decline. We find no error in this. Defendant‘s
counsel had a ful! and fair 6pportunity to cross-examine .
the plaintiff in reference to the whole subject matter,

and availed themselves of it. The plaintiff had a right

to make a correction of his testimony if he had made an
erroneous statemert, or had besn misunderstood by the

court reporter, or misinterpreted by tﬁe interpreter.

1t was a question of fact for the jury whether this was

50 or not, and tc give such weight to the plaintiif's tes-
timony as, under‘the circumstances, they thought it war-
ranted; but by no rule of practice had defendznt to call
plaintiff's counsel to the stand against his obdjection, and
interrogate him as to what statement he had rade toc his
client. Counsel had not been czlled as a witness by eilther
side, 2nd was not thereafter called."®

THE COURT+ 1 do not understand that the defense has of-
fered to prove what statemerts Co” . Johnson made to i
Franklin as his client, but on the contrary they are offer-

irg to prove what Mr. Franklir said to his attorney; an 1

correct in that?

¥R. FORL., That is correct.

scanned by LALAWLIBRARY
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HR . DAPROW  Yes .

MR+ FORD. Your Henor, *the way 1 understand it the rule
as to the conversatior--

TEE COURT+ That case holds they had 2 right to ask the
attorney what he said to kis client, what had been his
adviee.

R . FORD. rhe universal rule, your Horor, is whkat the
attorney said to the client and_what/zggrclient said to
the attorney as to the communicaticn, whatever the law is
48 t0 one part of the communication is law as to the other
part of the commurication. There ie no quarrel cn either
side as to that.

— MR APPEL: If the court please, -=-

MR. FORD, Letme finish my argument to the court and 1
grink 1 can finish it bebter. |

MR « APPEL. rhe &ourt asked us a questicn.

THE COTRT. 1 asked a question of the defense in order to
clear it up. i Appel, 1 will hear you. '

MR+ APPEL. 7he testirony of MNr. Johnson will show, your
jonor , that Vr. Johnson was eﬁployed to make these con~
-municaticrs to the District Attorney and to bring com-
runications from the Dlistrict Attorney to Mr« Franklin;

we contend that in those instructicns the relation of

attorrney and client do rot exist such as to grevent

[o7)

eclarations made by both sides to be published znd to be

mn

transmitted from one to the other, and e ncted a

tetween.
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4682
MR+ DARPOW 1 think-- :

¥R. FORD. ;f the court please--

THE COURT. ur+ Ford, the court reserves the right to
interrupt whenever it sees fit and proper so to do. UNow,
1l interrupted the argunent in order to get an answer.

M. FCRD. 1 thought the question had been answered,

your Honor »

THE COURT+ Yes, gir .

¥R+ FORD. That the question and everything in regard to it
TFE COURT« MNr. Appel answzred the question and also in
Darrow, and if he desires to make a statement he has the
right to do so. —

MR« DARRO¥ .+ We claim that, and we cleaim teyond that, that
there is no privilege of any sort after a man tukes the
stand  and tesfifies himself, and the object of the law
is'to protect the client, and when he does not protect
himself the object has been served, with hie consent, and,
of course, there is no dispute about these civil cases,

there would ke no question about that, but they have no

application in criminal cases.

THE COURT. Now, M. Ford, in order that the court's

" position nay be clear to you, 1 have just stated to the

defense that they had raised bythe citation of authori-
ties, they had cast the burden over on the prosecution to
convince the mind of tre court. MNow, this is the point
that is in my mind, a clear view and a very clear argunen
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this is not final--but this is the point that has seemed

to nmy mind to be conspicuous . As presented, subdivision

8 of Secticn 1881 has sone object. Now, what is that

object?

sconned by LALE
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vhat is the object of that statute, if not the protection
of the client? It seems to me that it has no further ob-
jecty no object except of public policy, or any
further obj ect to serve except the protection of the cli-
ent sartd that after the client has voluntarily waived that
profection by taking the stand, then has not the reason
for the rule ceased and bty thzt token, the rule, undei the
well-established rule of lawé That is the point I gath-
er from the defense's argument, end those are the qes-
tions I ask you to address yourself to. \

MR FORD: I think I understand the court's point on thai,
and I wish to state that I d&d not intend any discourtesy
a moment ago either to the court or counsel on the other
side, but I thought the court’s question had been &nswer-
ed, and whether I am right or wrong in my deductions, it
seems to me we have accorded to them the privilege of mak~
ing argument without interruption, snd it struck me as be-
ing an interruption of my argument Ly the defense.

THE COURT: The court felt it was necessary to cesuse an

interuption and did so.

¥R FORD: I had not any objection to that] but I had ob-

Jection to the continuation of it. Now, if the court
please, the law secures to the client the privilege of
objecting at ell times, and forever to an attormey, soli-

citor or counsellor from disclosing informetion in a

cause confidentially given wvhile the relation existse.

scanned by 1AL 5 LIBRARY




© 00 9 O Ut W NN

DO B2 DD DY D) DD DD e e e e et e pd
(= R L " R AN T R« B e R o S =2 T =1 S~ s B - T = S o

4685

"The client alone can release the attorney, solit¢itor or
counsellor from this obligation; The latter cannot dis-
charge himself from the duty imposed upon him by law,"

Your Honor desires to know the object of that section,

and I have been reading from the language of the Supreme
Court of this state: "The client alone can release the
attorney, soliéitor, or counsel from this obligation. "

No one €els e can, V"The latter --" counsel -- "cannot dis-

charge himdelf from the duty imposed on him by lawy" no
matter what the object of it may be, the law ebsolutely se-
cures to theclient, and he stated here on the stand ex
pressly that he would not release his attor?ey fram that
obligation, whatever that obligation may be. I amrquotingA
from In re. Cowdery, 69 California Reports, pege 50,

and in the 83 California, %eople versus Mﬁllings,'which is
a husband-znd-wife case, but the court, b eginning at page
141, for the purpose of enunciating what issecured to

the client when he sees his attorney, where it is a case
of husband and wife, it discusses the relation of ettorney
and client., "The main provision of our code upon the sub-
ject is as followé: 'There are --'"this is the langusge of

sect on 1881 -~ "t'There are particular relations inm

which it is the policy of the law to encourage confidence

and to preserve it inviolate;'"™ The Supreme Court italicize

those words. mhat is the ohj eet of the provision of

section 1881, to preserve it inviolate. "Therefore a per

sconned by L sl S LIBRAR
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son cannot be examined as & witness in the following cases."

4686

That is, an attorney cannot be examined without the consent
of his client. "In Yurphey versus Commonwealth, 22 Gratt.,

960

, the rule was gpplied to a mere witness for the prose-

cutions In thet case, Alexander Murphey was on trial

for an alleged assault with intent to kill, on one John
rurphy. John Murphy wes a witness for the prosecution,
and on cross-exsmination he was asked by counsel for de-

fen-dant if he had not stated to his wife that defendant

acted only in his ovndefense."
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~action in which the question arises, or whether the dis-

AG87

"rthe prosecuticn objected to the question as privileged,
and the objection was sustained, and the Supreme Court of
Appeals of Virginia held the ruling correct, because the
guestion 'reguired him to state a oownunication supposed

.
to. have been made by him to his wife, which, if made, was
what the law considers a confidential communication, and
Which/he was noct tound to disclose.! That has been
rep=atedly held that a party cffering himself as a witﬁess
in tis own behalf cannot be cross-exanined as to any con-
munication made to his attorney. In Tutternhofer vs
State, 34 Ohio S.P. 91, 32 Am. Rep. 363, the defendant
was indicted for and convicted of forgery. He was a
witness for himself; and, on cross-examination the State
succeeded in examining him, over *is objection of privi-
lege, about csrtain communicatiohs made by him to his at-
torney concsrning the matter in contrcversy. PEut the
Supreme Court of Ohio reversed the judgrent for this error
and in its opiricn said, among other things, as follows:
'The privilege applies to the cornmurnication; and it is

inmaterial whether the client is or is not a party to the

closure is sought from the client or his legal adviser.'
And the court furthrer says: 'Nor do Wwe see the prcpriety
of not allowing the a*terney to nake thre disclesures withoug

the consert of hie cliernt and yet compelling the client

hirself to nake them.! In Riglar vs PReyker, 43 Ind. 1

scanned by Lk VLIBRARY
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it was held that 'Cormunicaticns made in consultation by
a client to his attorrey are privileged and protected from
inguiry , When the client is a witness as well as when the
attorney is a witness.! In Hemenway vs Smith, 22 Vt.
701, one Orcult who was a defendant, was a Witness on
his own behalf and was cross-examinz=d against bis objec-
tion, about consultati-ns with tis attorney . TFor this
error the judgment was reversed, the Supremé Court of
Vermont saying that, 'The rule should tbe the>same as it
would have bean if the counsel had been Qalied to prove
the consultatior.’ in Bobo vs Bryson, 31 Ark. 38,

76 Am. Dec. 408, it is held that a witness is brotected
from testifying as to any communication he may have made
to his attorney in confidence. In State vg White, 18 Kan.
445, 37 Am. Rep, 137, the defendant, who was being tried
for tigamy, waes a witness for himself; and he was cross-
examined by the prosecution, against his objection, about
consultatiors with his attorney. For this errcr the
judgment was reversed;' and the court'--it appears to the
court of this siate which closed as follows: 'Tre

reasoning and felocity of these cases (and trere are

‘muny others to the same effect) apply with increased force

to the relation of hushand and wife,--z relation more con-
fidertial than tkat of attorney and client--indesd the
nost confidential relaticen known to human beings. And
we have cited the above cases because they are closely.
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4683
analagous in principle to the one at bar, and because we
have been unable to find any reported case where it hus
been attenpted to compel a defendant in a criminal case
to testify to comnunicaticns betwesen his wife and himself.
Sligh%ly changing the language above guoted from State

ve White, but applying ite prirciple to this case, we can

'say that, 'this statute would be of no utility or benefit

if the husband could be conpelled, against his consent, to
make such disclosures. It would be absurd to protect
comnunications between husband and to leave them unprotect-

ed cn the examination of the husband.'

scanned by sl LIBRARY
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4630
My only object in reading this is to show to your Hohor
that the reasoning which sgpplies in cases of husband and
wife is exactly that which applies in cases between at-
torney end client, although, &s the court says, with much
increased force; that 'is the philosophy of it, increase in
force in the case of husband and wife, becsuse of the sa-
credness of this relation, snd, even though the sacredness
of that relation be greater, the force of the law greater
in the case of husband and wife, the law, however, itself,
is &bsolutely the ssme,
In Peopleversus Atkinson, & criminal case in this state,
40 Cal., veginning &t pege 284: "The defendant was con~
victed of grand larceny, end hezs gppdaled to this court.
On the trial one Tannon was c&lled as & witness for the
prosecution, and was inaquired of es to certaih statements
madel: by thé defendant, when, on examination, btefore the
cormitting magistrate, charged with this offense, The
witness stated that he was an sttorney at law, end was act-
ing &8s the counsel for the !;iefendant on the examination

before the commiting magistrate, and 'that what he knew of

the matter was communicated to him bvefore he was sworn,

and &s his counsel.' Thereupon the defendant objected
to the testimony, tut the court overruled the objection
end compelled the witness to testify. After detailing
the substance of the statement made by the defendant, the |

witness, oncross-exemination, sa2id he did not know vhethe
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46391
the admissions of the defendant, to which he had testified
'was what 'he told me confidentiaily beforehand or what he.
swore to. I cannot recoliect how it was.'"™ In that case
the client had teken thestend and swore to everything,
and we‘might say, because he had zlready sworn to the facts
on the stand. The witness proceeds to state, ®*I cannot
recollect how it was." The court says, "When it appear- -
ed thzt the witness was unable to state whether the ad-
missions to which he had testified were made to him as
counsel ¢ the defendant, or whilst the accused was uner
exemination as & witness in his own behalf, the court
should have excluded the testimony of its own motion.

On principles of public policy, communications from a
client to his attorney touching the subj et matter under
investigation are pfivileged, snd will not be allowed to
be disclosed by the sttorney, even though he be willing
to do so." |

That is the only point we &re making here is, that
the attorney is not zllowed to disclose ite. As I stated
to the court, there was one situation not touched upon
by thosedecisions, and not shown by them at all, they were
relying on & different state of feacts, they - were relying
on the fact where the man v}as an &complice, They cean
get this testimony in on another ground, which on Friday,
we stated we were willing to go into. Ve want all the *

facts to go before the jury, but we do not went a portion
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46392
of the facts to go before the jury, and by reason of limi-

tations placed on c rogs-examination be foreclosed fram
putting all the facts before the jury. Ve have not any
objection to them putting Mr Johnston on the stand and
testifying concerning a cormmunication made by his client
to him where itvwas intended, end vhere it actually hap-
pened that thesttorney dommunicated such facts to the Dis--
trict Attorney. In this case, where the fact was communi-
cated to somebody else, the law is slightly different,
and on¥riday, we conceded that, and we still hold to the
same position, if‘they lay the foundation showing what
facts were commuicated, then, after having laid the foun-
dation and showing that Mr Johnson held a conversation

with MY Ford showing what was said and done there, then

esk if Mr Franklin had told him to say that, vwe have no ob
jection whatever to that, bedfause a communication made to
an attorney for the purpose of having it disclosed is ad-
missible in evidenc e, and Mr Appel said in the latter part
'of his argumént, it was en entirely different position
to vhich we were willing to meet them on, said in the lat-~
ter part of his & rgument thB&t in order to show your Honor
fhat he told ITr Johnson to go over to Ford and request him
to"postpone my examination and my case for sbout a month

and I will produce the man who csave me the money to bribe

- Juror Lockwood &nd Juror Bain,"
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MR . APPEL. Yes, and part of the comnunicaticn, y~ur Honer,

- sald in all the conversaticns between hin and lr. Johnson?

‘cerned, they can have all the matters--

4693
THE COURT. Now, just a moment. 1 will ask ‘ur. Appel.
Mg recollection is that after consul tation between o
Appel and Vr. Darrow they statad they desired to go some-
what further than that.
Vi« DARROW. We do, your Honor, we want the full cdrnunica-

tion.

is not privileged at 2ll, it does not come within the
privilege, the otherpart we contend is not privileged.
TFE COURT. Your positicr is, Nr. Franklin's coming to

the stand threw the dcor wide open as to everything he

MR, APPEL. Yes, sir. There are two grounds.

MR+ FORDs nur pcsition is--

THE COURT. That‘it must be confined tc the statenments
made in the oonmunicatioﬁ with a view or intention of hav-
ing them come to the District Attbrney?

MR. FORD. 1 thirk under the law that is strictly true,
but we want all the facts to go before the jury and if
they lay the foundaticn showing what facts went %o the

District Attorney, as far as we are personally con-

=]

THE COURT. Trere is no personality here, it is, what is

the law?

R. FORD+ Ve have stated that we do not thirnk under the

law they can go into the whole of the case and if we per-
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4694

mit them to go into the conversation Without showing the
foundation, we are foreclosed from showing the whole facts
to the jury« We want the proper legal foundation 1laid,
not that we care a snap what was told by ¥r Fragklin to
M. Johnéon. dr. Franklin Was told largely what the matter

Was, but our theory is at this time he was framing up

.evidence to protect the defendant,

TEE COURT. wow, in Ford, I don't care whether the evidence
when it comes in, is going to affect one side or the otrer,
the only question before the court is whethar or not the
evidence tendered by the defsnse through i, Johnson as a
witness is legal evidence. 1f it comes it will have to
benefit or injure who it may, that.is not a matter for the
court to consider now.

¥R. FORD. 1 have.one more citation. QCur positicn is

this, your Honor, and if we can get together on this point
we can save argurent. 1If they are willing to show a
foundation, to show that ¥r. Johnson communicated certain
things to r« Ford and what occurred on that occasicn, and
then they want to go into that conversztion upon which r:

Joknson acted, I shall rot object or technically raise any

point as to what occurred betwsen Mr. Johnson and v Frank-

lin, we are perfectly willing that the whole evidence go
before the jury, although under the law 1 do not think

anything can be before the jury except what was actually
cornunicated. However, we do not want *o be technical on
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that, we are willing the jury shall have all the facts
and we do not want it corfined to Just what occurred betwenn
the client and attorney without showing what the attorney
did, and we would be if we didn't make ouw objection. 1t
is not for the éurpose, as counsel hras insiruated, that
we are trving to keep evidence from going before this jury.
1f the court will permit--1 find a citation here-- 1 have
forgottsn the case and 1 can find it under the Code sec-
tion--in Phaler vs Phaler, 136~-132 Cal. in the estate of
Nelson and in all of the estate cases, where it frequently
happens that an attorrey is a witness to a will which is
offered for probate in tﬁe courts, cur courts have held
that those circumstances show an intent.’on the part of the
client that the attorney should,under proper cirsumstances,
disclose what had‘transpired between him and his client
and that being the case whatever the client intended
should be disclosed was not privileged,‘and that they can
be examined upon it,. lOf course, the foundztion must
first be laid showing that intent to disclose by showing
the actual disclosure and the directions to disclose it,
and then going into tte subject matter what was to be
disclosed, whkether the attorney disclosed it or not, and
all of those estate cases, beginning with the Nelson case--

well, there were cases before that, but that is a typical

case, 133 Cal. 183, and in the Sharon case, 1 think it is

in the 79th Bal., although tre same subject was discussed.
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That is our position. 1 might say upon tre present
Zuestion which is »efore the court, our cbjection is pre-
nature and wher the pProper time comes if the witness is

no
asked what transpired between Pinself and Mo Franklin, we
shall+object upon the grbund tht no proper foundation has

been laid, unless the wWitness is Just examined as to the

disclosure and the directions to disclose, and, of course, -

if they show that the disclosure was made to Ford by .
Johnson and trat that dieclosure was at the direction of
M, Franklin, then they may go into the whole of the matter
and we desire that they should.

THE COURT. 1 think the defendant's pesitiorn is right. 1
am convinced that the otject of the statute is upon the
ground of public pqlioy as stated, a pafticular kind, but
in any case where the client has voluntarily taken the

stznd as a state's witness and admitted his oWn guilt by

testimony tending to inplicate another, 1 am satisfied that

he has waived all obiection urder that statute,
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and if it should appear that he has gone to his counsel
and made admissicns or stabtements contrary to his state-
ment on the stand, why, the def endant certainly ought to
have a right to shew it. 1 belie&e under the well known
rule of law where the reason of the rule ceases the rule
itself, applies strictly hers, that the doocr is thrown
wide open and z2ny statenent or admission or conpetent
evidence that Col. Johnson could give here to the same
extent as if he were not an attorney . Col. Johnson, you

will take the stand, rlease.

T O M L J @ HNSTO X,
takes the stand for further direct exanination.
TEE COURT. Are there any witnesses in the room, persons
who expsct to be éalled as witnesses, other than those
who have been permitted to remain? 1If so, 1 will state

that the rule has been invoked and you are required to

¢}

rexain outside of the court roem until after your testi-
mony « The court rocm at the other end of this hall has
heretofore heen usged as 3 Witness but that is now being
used as a court'room and the probation officer's room off
the *all has been provided, the room marked "Frobation
Office" is available as a witness room during the progress

of this trial.

MR. APPEL. 1In as much as the othrer questicn was probably
and 1 will

lost, 1 will put it substantially t'e same, /ask. - prelin
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inarily two or three questions.
THE W1TWESS . . Appel, just let me have =z word with the,
court. |

THE COURT. Yes.

ct

THE WJITNESS . Tre report of +re proceedings in ccurt las
Friday by the papers put me in the attitude ¢f an attorney
seeking %o disclose information given to him by my client.
1t was wrong and 1 repudiate it. 1 was brought here by
legal process of court and did everything to avoid Coming
here and 1 did no* want to have anything tc do with it and
my testimony will be under direction and ruling of thris
court .

T"E COURT+. The Court understood ycur positicn corrsctly
in that rsspsct, Col. Joknston and you are now testifying
becauvse the ma*tef has been presented to the court and the
court has ruled ﬁnder the circumsﬁances it is your duty

V0 80 testify.

¥R+ FOFD. The question before the -our t--

THE COURT. That has been withdrawn and another one sub-
stituted.

MR . APTEL. 1In view of lr, Johnston's stateument here, your
Voror, 1 want to ask him preliminarily a few more jues-
ticns so that the record nay speak concerning his whole

attitude, concerning this man, so trat for the witness's

o7n protection, in regard to his positien, 1 want to =ssk
hin.,
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THE COIRT. vwor the purpose of the record 1 will state
that the statement made by the court iz %o be taken as
indication--after listening to the argument of counsel as
to what the ruling will be, and at suitable times, because
the laW gives them their orjections, and preserving the
record~- |

M. APPEL.Q Scmetime in the early part of January, in the
year, 1¢12, you may state whether or nct you met i Frank-
lin on Broadway and whether or nct upon meeting him, after
greetingyou, he did or did not speak to you or exterd

to ycu an invitation to go ovar to the Walderf Saloon on
Proadway?

A Yes, sir, 1 met him,

Q You may state whether or not after reaching the Waldorf,
whether or not you and he occupied cne of the scats in

the conpartments inside of that place? A Ve occupied
orne of the kootha .

Q You Lay state whether or not after being ssated, ilir.
Franklindid or did not, you and he being alone, say to

you, "You are pretty friendly with the District Attorney's
office, are you not?" or words to that effect? A Yes.
ﬂR. FORD. What page is that? Otject to it on the

ground no proper foundation has been laid. Counsel in-
forns re it is not part of the conversation.

MR . APPEL. 1t is for the purpose of skovirg that ..

Franklin did not employ hin as his attorney.
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THE COURT. A}l right.

VR . FORD, 1t is =an inpeaching questior .

MR« ATPEL. It is not an inpeaching question. 1 aw trying
to show the relation between them.

TFF CdUETs ror the purpoge of their relation is anotrer
matter « nf course, the question is leading « 1 think it
is competent under the circumstances.

¥R FORDs 1f the Coeurt please, 1 would like to be Leard
on that just a mom°ﬁ+ wre Franklin hog testified to cer-

The only msterislity of the conversationsg
taln conversations made or had with Co’. Johnyton*had

with Colonel Johnston is for
the purpose of inmpeaching the W1tness- The only guestion

pe

+

8

ralsed on the inmpeachment side of it was wrat the rela-
ticn was,as part. of the impeaching Question, whatever

the relation was occurring sut of the ‘ransaction s it oc -

curred, and they desire nov to impeach him and shew the

conversation was not had between hiw and Franklin as at-
torney and‘client, but on the contrary was a were friendly
conversation . 1f that be true it is then *heir duty and
Wazs their duty to put the guestion thut they are now
putting tc the witness to \r. Franklin in order %o lay the
fou riatlon for the 1npe“vhnent of ths witness, but under
the nere guise that it is nre11n1n¢r' would not apply to
this case at all, because whatever the transaction Was,

wi3 2 part of the conversation, and the conversation nust

te put to the witness bHefore te can be inpeachad. 1t is

only fair to the witness. They ask a point blank quesgtion
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ard now they want to ask for a conversation which would
show the existence of 2 different relation. The witness
is entitled to have the questiomsput to him in order that
he may answer them.

THE COURT. What page are you reading from?

¥R« APPEL + 1 am not refewing to the guestions We pro-
pounded to Vrs Franklin, 1 am simply shewing this state of
facts preliminary « 1 am showing that o Ffanklin requested
Col. Johnstorn to do him a favor, gd and take a message

over to the Listfict Attorney's office for him, and told
him what to say . Yow, that shows the relation, and that

shows the facits and shows whether or not he acted as his

o
o0

attorney or not; whetrer or not he acted as‘his attorney--
because 1 am an attorney and may take a messaze to someone|
that doesn't necessarily involve legal advice or anything
of that kind.

TPE COURT. 1 think counsel is right, 1 tVink he has a
right to show'thé relation preliminarily to putting the
inpeacting question.

AR.‘FORD' Lo you contend, ir. Appel, that at this time

he was the attornsy or he was nct the attorney?

¥T o APPEL.  Yow, you asked Co’. Johnson whether or not
this man was his client or wretler or not he was Lis
attorrey, you understand . 1 say trat is a conclusion

which rust te determined from tre facts, and 1 want to

show tre fzcts in order--
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TEE COURT. 1 think sco.

MR, APPEL. That the court--1f the court makes a ruling

in our favor that it will place Col., Johnston in a position
where no cne Will criticise him as disclosing conmunica-
tions.of his client to him, and 1 want to show the ruling
of the court was justifisd and if any cne ever criticises
Col . Johnston he can come back on the record and say that
the court decided this question and 1 did so testify,. and

1l want to place himright, and it is wy duty to do so.

MR+ FOED+« 1 can only sse one object in this und that is

to contradict Vi, Franklin's statement made at a certain
time and place, and the courts have repeatadly held that

a communication made by a client to “is attorney will be
protected if the client thinks the other man is his attorne
Now, an attorney may nct consider himself as actually being
an attorrey until he has been paid a retainer, until he

has teen paid a fee, yet the courts have held the rela-
tion existed prior to that . P20ple freguently come to

an attorney and ask hiw to do certain things for them and
nothing whatever said about fee until the transaction is

closed, am then he is paid. The mere fact the client

failed to pay tre attorney--

THE COURT. That has avsolutely nothing to do with it.
¥R+ FORD" Suppose ir. Franklin thoug*t he was hisattorney--
THE COURT+ That is a question thzt will have to he pre-

sented. The witness has =z2lrzady stated he thinks he was
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his attorney.

MR . FORD+ 1f the court pleases, your Wonor has ruled

wre ther he was attorney or whethker he was not his attor-
ney, he would have to testify to the conversations had;

that peing the case, the relationship is absolutely imma-
terial, and we object to it on that ground, a new

ground « Your Fonor has ruled it doesn't nake any dif-
ference; if it doesn't make any difference it is immaterial
and we object *o it on tre ground of its immateriality.

TFE COURT., 1 think they have a right to protect the record
in that way .

MR + APPEL. rthen l2t's bve frank--

THE COURT+ 1 am not ruling which way--

MR+ APPEL. 1 am not going to say anything inproper. 1
have talksd with Col. Johnston and 1 am not going to say
what hte told me, but Col. Johnstern is exceedingly careful
about being a witness in this case and 1 donrt blame him--
MR, FORD. The court pleass we object--

MR « APPEL. yYour Fonor, 1 % ink there is going to be a
refusal to testify in spite of your Fonor's ruling andwe

want a record here trat will sustain your Honor before

-any Appellats court.

ive of what

ot

TEE COURT. 1 am ruling ycur way irrespec
that cordition ceculd be, but 1 think the record should be

very full and complete.

#Re FORD+ oshen the ohject is to show he was not a client?
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R+ APPEL. The object is to show the facts, whatever they
nay be. |

THE COUET. Objection overruled.

(Last question and answer read by the reportér.)

M. APPET.s @ You may state whether or not after you
responded to him in thre aff _rmative he then said to you,
M"Cel . will you do me a favor? Will you go up to see Joe
Ford and request him that if he will postpone ny case,
that is coming up soon, three or four weeks or thirty

@ys, and give me an opportunity to find a certain parity,

and with whow 1 had ssveral meetings pricr to ny arrest,

but whom 1 have not_been able to find after ny arrest,
that if 1 can find him, that the party," he describing the
party to you as a dark complectioned mar--

MR+ FORD- Pardon.me, ‘r. Appel, what page are ~you reading
from?

MR. APPEL. 1 am putting the question. 1 am not reading_
from anything. 1 am putting the iwrpeachment questicn from
the substance of what we asxed the othar one, "That there
will be something doing," that he would find the party who

had given him the wmoney with which the bratery had been

‘acconplished, or words to that effect, and didn't you in

answer to that say, "Yes, 1 will go and deliver yocur
message to ilre Ford, " and make an engagement with riw then
to return and deliver the answsr at tre same place a 4

o'clock of that day? Diu he or did he not khave that con
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- ,
MR FORD: gust a moment. To that question we object upon the

ground that no proper foundation has been laid for the
asking d such questioﬁ, in theat the words and language now
implied by counsel were never put to Mr TFranklin "zt any
time or pace, and upon that ground =we object that the
witness is entitled to have the questions put to him bve-
fore an impeaching witness can be brought zainst him, and
counsel himself just admitted here in an szside to us that
he is not reading from any particular transcript.
THE COURT: You will have to leave out discussions from the
side. COumel must have a right to discuss these matters
privately among themselves without having the statement
made in open court. They may get into these dis01ls§iom -
MR FORD: The aside was addressed to us, your Honor, and I
just communicated the fact to your Honor.
THE COURT: The impeaching question occusson what page of
the transcript?
MR Aé%EL: I make up one question out of a whole lot pro-
pounded to Mr Franklin., Tt commences at page 853 -- 852,
I wili read it to you.

MR FORD: A great many of these were admitted, and a great

that statement, and consequently a part of the question --
they cannot bresk it up and ask question after question

of one witness, and then breek it up; it must be asked

in the same form and in the seme languesge as it as asked
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of tﬁe witness Franklin, so the jury may determine whet
credit to give to the witness who is impeaching(. ‘

TEHE COUR': You ma&y be right sbout that, Mr Appel, but it
will take same little time to exemine the transcript to

see 1f it is all included, You micht cut it up.

- MR APFEL: Your Honor will see it is substantially so,

it is the same we asked,

TEE COUR': It will take some little time to examine it.
MR APPEL: Down at the bottom of @mye 853, then jump over
to page 856, your Honor. 5
THE COURT: TRead the question, Mr Reporter.§Last azestion
read by the reporter.)

MR FORD: DNow, if the court please, there are many

of the portions that were admitted by Mr Franklin., Theré
were one or two things we don't beliere were asked vr
Franklin at =11.

MR APPEL: 71t is the substance. _

MR FORD: Regardless of all that, it is the privilege o
the witness when an attempt is sought to impeach him,
that the same words -- that the questions be put to him

seriatim just the same manner in which they wedre put to

"the witness, and it is only fair to the witness --

TEE COURI: I think you are righte I think it will have
to bve put seriatim. Objection sustained.
MR APPEL: FException,

@ Did heor did he not say to you at that conversation
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what hedesired you to inform the District Attorney's of=-
fice comcerning? A Yeg, he did, |

]

Q Colonel, did you -- You may state whether or not you
came to him from the Distr‘i,ct Attorney;s office or from
anyone else, or whether you went to the District At-
torneyts office at his request? A wnpe came to me and re-
quested me to attend to thés business for him.

é Now, Colonel, did he or did he not, upon thsat occ;sioﬁ,
say to jou in effect, to s&y to the District Attorney, to
request him to postpone his ¢ ase, that it might take a
little time to find‘ ;che person vho had furmished him the
money with vhich to do the bribing, that if the District
Attorney would furnish some help to him; that is, some
detectives, that he could land him in s short time, or
words to tast effect? |

¥R FORD: XNow, I object upon the ground that the question

and on *he further ground that MY Franklin said, "I may
have said that in effect, y1es sir." It has been answered
ard &admitted.

MR Aﬁ’EL: Then, it is admitted. That étands admitted,
of course, ‘ K
¥R FORD: The question vas, "Q--Did you say &t that time
you could find the man who zave you the money, that it

might tzke a little time, and you didn*t have the money

yourself, but if the District Attorney's of fice would furns

scanned by LALEWLIBRARY




W 00 0 & Ot = W N

RN BN DN NN NN O e e

47083

ish thedetectives, you could land him in & few days?

Did you say that to Colonel Tom Johnston at that time?

A --I msy have said that in effect, yes sir'. | @ -—- You
did? A -- I mgy have said it ineffect.M

MR APPEL: wves, all right.

MR PORD: There is no foundation laide 7Is the aqiestion

- withdrawm?

MR APPEL: No, youamit that he said so.
MR FORD: I am making an obj ecltion to the court.
Mr Appel; I say it is admitted, There is no use, the wit-
ness answers -- counsel s ays it has been answered. Now,
that is all right. Now, we will go oﬁ further, with the
balance of the conversation.
THE COURI": ur Apvel, I think it is time we take the
morning recess,

(Tury edmonished., Recess for 5 minutes.)

(After recesse.)
MR APPHL: WLll you r ead thatquestion. (Last question
read by the reporter.)
ITR TREDERICKS: That was objeted to on the ground that
¥Mr Franklin admitted that was true.
VR APPEL: And we have their admission that he said soe.
YR FORD: Ve admit Mr Franklin admitted it.
MR APPHL: ﬁres, and that you do, too?
THE COURT: The record tells what it is.
WR APPEL: 1t is only a difference, without, really, much
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distinction., | Now, COlonel, following that statement by
¥r Frenklin =t the same time and place, did he or did he
not, at that time describe to you the individual that he
referred to as the party that he wished tosee?

MR FORD: ' Object upon the ground no foundation has been
laid by asking Franklin t het omestion.

MR APPHL: ;[es -

MR FORD: Vhat mge? ‘

MR APPEL: Well, I withdraw that question right there,
put I will @o on with the -~ I willget it in after a
while. Now, COlonel, did you go to the District Attor-
ney's office, after he made that mequest to you? A I
did.

Q How, did srousee Mr Franklin again that day? A I did'.
I had an appointment to meet him the same place at 4
o'clock that evening.

0; Nowr, *fhm--you came back for him at 4 otclock that
aftemoon, did you say to Franklin then, that MT Ford had
told you to say to Franklin thsat théy' were getting more

evidence every day --

MR APPHL: (Continuing.) And that they hoped anddesir-
ed would convict Dadrow, and that they would not need
Frenklints testimony, but would s end Darvow &nd Franklin

to the penitentiarys and that he, Ford, did not t ske any

stock in his cock-end-bull story, or words to that effect?

scanned by sl LIBRARY




O 0 =3 B U s WD

DD DD BN DN DN DN DD et e et e et
mm.&wwwowmqmmpaszz

4711

MR TORD: If the court please, I don't want to be tech-
niczl therey, but the ques’cion'aplazars on page 857, that

they had evi:dence enough to send both Franklin 'and Dar-

row -- that is, yoursélf and Darrow to the penit entiary,
and that if you didn't come acfoss you vwuld go to the
penitentiary and didn;t you thereupon say to Johnsbon, thtt
you kner you would never get immunity unless you named
Darrow, that neither Darrow nor Davis knew anything about
it, and you would be telling a damned lie_ if you said you
dide If they wanted to put it &s an impeaching question,
they have got to put it in that 28nguage, but for the )
sake of saving time, your Honor, I am perfectly willing
that they -- if they want to go into all that occurred be-
tween Mr Johnston and myself, and then as reported to Frank-
1lin so that the jlury may get the vwhole facts, why, I
won't be technical? but if they don;t\aant to do th‘ét, we
will have to hold them to therecord. We object to it on
the ground no foundation has been laid.

THE COURT: Overruled,

MR AijPEL t}ust i‘ead. the‘question. (Last question read
by the reporter.)

MR FORD: L:Iust a moment please, e alsoadd the objection
g this time: that it is complex; I cannot understand

whether the point in the question is that I told him to

say to Franklin that or whether he told that to Franklin.

MR APPHL: I dontt say amything & the kind. I am askimg
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whether or not he told Franklin.
THECOURI: If the qiestion is not understood we will have
it read again.
MR FORD: gust that particular po rtion, that I may under-
s tand .it correctly. . I understand tha Mr Appel wants to
know if the witness told MT Franklin, or I said he must say
this to Franklin,
MR APPEL:No, no; I never said anything of the kind.
MR FPORD: That is in the questione |
THE COURT: Read the question.
(Last quéstion read by the reporter.)

THE COURC: Angwer the question,

A If thle court please, that is partly correct and parsly
incorrect, I would like to answer just exactly like it oc-
curred, _
MR APPEL: Very well, Vhat you told Franklin. A }’Jhat
I tok Franklin. |

Q fes. A I told Franklin that I had hat a conference
with Mr Ford in his office, &nd that he had refused to
continue the case; that the grand jury would be inses-

sion Monday morning; thet if hedesired to make a full,
free and open confession of this whole transaction that he
would give him an zudience at any time; that he wented
the man that was responsible for this crime‘; that he took
no stock in his cock-and-bull story about being furnished

this money by & man whom he didn't Xnow, end whom he
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cokld not find. That they -- hewas securing new evidence

every dgy, and that he believed in a short time they
would haveisufficient evidence to sent Darrow 'to the Pen-
itentiary, independent of hiseridence, and if they did,
they *..:,ould put him in the penitentiary vith hime.
Q@ Then, upon yousaying that to Franklin’, did he or did he
not say to you then fhat neither Davis or Darrow had
given him any money tobribe jurors, znd that they knew
nothing about it, and that he wouldie & God damned liar
if he seid they did_, end did you not then sg& to him , not
to lie #out anything, but to tell the truth?A A fes.'

Q Now, I will ask ypu thether or not, &s a --:i would
like to state furt}aer.

\_,,_>
0 Yew. Co zheade A That I told him not to tell z lie

gbout it under any circmnstsnces; that I was satisfied
the District Attorney's office didttvant him to lie
gbout it; that they wented the truth and the whole truth,
end would not be satisfied with enything else. |
MR FRED ERICKS: But the witness has answered ges to the
vhole r ecital there, A But this is in sddition to that,
this egpleneation that I gave, 7
MR APPEL: You told him thate. Now, COlonel, d d he not,
in the course of that conversation --

¥R FORD: 1mey I heave the whole of that kst answer read?
TEE COURT: ves, re ad it.l (Last answer read by the

reporter.)
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MR FREDERICKS: The questlion that Mr Appel gave to the

witness, please read thate. (Last qﬁestion read by the

reporter.)

MR FREDERICKS: DO you understaznd the first @rt o that

question. Read the first prt zain. (First pert of
question read by the reportel‘;) A That neither nor

Davis; yes, he told me that,

MR FREDERICKS: Itvas a double question. A _%{es, he told

me thsat neither Dévis nor Darrowe.

MR APPEL: yeither Davis nor Darrow? A That neither Davis

nor Darrow had furnished him mone to bribe jurors, md
that they didn't‘ know enything sbout it.

A J’UROR: May I ask & question.

THE COURT; Yesl.

THE JUROR: Vas tﬁis Franklin? A ves sir.

MR A?PEL: ¥ow, did he or did he not, in the course of that
statemeht that he first made to you before youwent to the

District Attorney'!s office, describe the man that you spoke
of?

MR FORD: Objected to upon the ground nc foundation has
been laid for the asking of that question, Frenklin was not

asked --

1R APPEL: I can ~--

R FORD..: 71,6t me make my olbjection. ‘

THE COU®T: TLet's get the objection first,y then I will

hear you. Vhat is your olj ection, MT Ford?
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MR FORD: Let him give the whole conversstion -- we withdraw
the objection.,
THE COURT: The question is withdrawm.
MR APPEL: Read the question. (Last question reazd by the
reportgr.) A Yes.
Q hat description did he give you? A He said hewas a
small, sallow complexted man; dark complected man and he
didntt Imow his nezme., I asked him who he wes, he didntt
know his name. _
Q You asked him for his name? A &es.
Q Did youever say to Franklin there at that time of
your first interview with him 2zt the Waldorf the same time
and place referred to in my previous questions, that you
hzd been sent to him by ~-- from the District Attorneyts of-

fice, or from Mr Ford? A I did not.
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Q@ Did you at any time say at that time or any othér time

say to !, Franklin that if you will ceonme through against
Darrow that he would be all right?

MR+ FORL, What is that question?

(Last.question read by the repcrter.)

A Yo.

MR . FEFDERICY¥3. "He" refers to Franklin.

A No, 1 didn't say that at all.

¥R« APPEL. qhe reason 1 ask that is it is not clear

by page 853, if ycu loock you will see it is very indefinite

Q Did you at that time or any other tine say to Franklin
that if = 1t was necessary to mix up anybody else, any
local man, in a fight of this kind, to keesp his moﬁth
shut up? A VYo.

Q@ Did r. Franklin-- take the witness.

CROSS-EXANINATION,

]

» FORD. You reported this first conversaticn with ir.

=
o}

'N

Franklin to Mr. Ford, did you rnot? A Yes, sir.
’ y )

@ Wren was that? A 1 don,t renewker the date.

Q

¥ell, row long after the first conversation? WVas it

.the same day or another day? As 1 understcod you, you

testifiea you had a conversation with lir, Franklin «t the
VYaldorf saloon? A Yes.

& Yru went up te see i, Ford? A ves.
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Q 3ou saw &, Franklin-again? A vyes.

Q@ Wwas that all on the same day? A All onthe sanme day;
yes, sir.

& Where did you see i, Ford? A 1 saw him in his office.

¢ Just state what you told him at that time.
L]

MR+ APTEL. Wait a moment--we object %o that upen the

ground it is not cross-exarination; ‘it is incompetent,
irrelevant and immaterial. 1 didn'% ask rim for the con-
versation with}m; Ford, your FYonor--it is hearsay. 1
sinply askxed him, ycur Honor, for whrat Franklin said to
him and what he sald to Franklin, and what Franklin said
to him in response to what the witness said to Franklin.
1 am not asking ltin concerning what he said to Ford. 1
have not asked him because that would be hmarsay and it is
hearsy on direct examins tion it will be hearsy on cross-
examination .

MR « FORD. Tf the court please, 1if counsel--

VR« APTEL. vour Honor will see it is not what he szid to
Y. Ford that is material, it is what Franklin said to him

that is material.

"TFE CCURT. 1 have your pcint.

VT . FORD. The court please, this witness has tesitified

.

that he rsported to i. Ford that in my opinion would make
what he reported absolutely adrmissible, but leaving that
agide, there is a reason why it is admissible. This wit-

ness has testified :s to the conversation thzt oc-urred
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between him and d¥r. Franklin. Yow, to test hie recollec-~
ticn we would have a right to come in and find out when heé
went to see Yr. Ford. 1t is preliminary, or will be, what
occurred between him and Franklin. ' Suppose the witness
held the conversation? 1t would tend in some slight
measure tc impeach him and inmpeach the witness. Suppose
there is no statenent corroborating bim? We have a right
on cross-examination to test bhis recollection finally.

We would have » right to inpeach to show he made a differat
report at a different time.

MR« APPEL* yes, by calling his attention to it.

MR. FOED  We have a right--the fact he has testified to
any inpeaching guesticns, if we think he hus told it differ-
ently from what occurred, we don't know, he may tell itas

it exactly occurred, and in that case it would not be

o3

necessary %o put the inpeaching guestion. We want to

put all the witnees knows before this jury. This witness
testified he went to c¢ee lre Ford and went back znd report-
ed. Suppose he nsver saw him, now, suppose he nevsr had
any converszation with r. Forad. Fe was asked this question,
Pidn't you say to Franklin that Ford had told you to say to
Franklin--guppose the witness had never bteen to see lr.

Tord at all, wouldn't that affect his credibility? Sup-
pose ke hwg been to see him, and show whether he reported

to Franklin the sume language he got from Ford. Trat is

a fact involving the whole transaction and the jury is
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entitled to have it 211.
THE COURT. 1 cannot agree with you, ir. Ford. Objection
overruled.
VR . DARROW. You mean objecticn sustained.
THE CQURT. 1 misstated, it, yes, sir; objection sus-
tained . |
MR. FORDs @ UNow, you told ir, Franklin all that Ford had
811d to you, did you? A Substamtially.
Q Told him the fu'l conversation? A Substartially.
Q Well, now, tell us what you told Franklin, fully.
A 1 told hinm that i had a conference with ir. Ebrd'and
had requested him--had placed his gequest before him that
the case be continued for 2 or 3 w=eksand had statéd to
him what he requested me to stats, that if he would con-
tinue the case for 2 or 3 weceks or a month and give him an

oppor tunity to locate a certain man who had given him

this noney, with whom he had several zppcintements but

wﬁo had failed to kesp his appointeents, that there would
be sbmething doing. ’

@ Did yoﬁ report to him ?brd's reply to that? A% 1 did.
Q %hat was that? A 1 t0ld rim that i, Ford said if he.
wanted to make a free, full and open confesgion of this
nzatter that he would hear him but that'he didn't believe
any cock and bull story about his getting this noney,

bribe money, fron some man he didn't krow, whom he couldn't

locate, that he didnit relieve--yes, there is u part of thg
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conversation 1 am glad you called ny attention to--that he
didntt believe he would tzke money from a nan he didn't
know and that V. Ford further stated that the grand jury
was in session and th t they were securing new evidence
every‘day and thit they -hoped to be able to'get sufficient
evidence to send Darrow to the pentientiary without his
testimony, without his aid.

‘C Coming baék to that portion of the conversaﬁion, M.

Johnstoen, wherein you told--

THE COURT‘- mhe witness has not finished=--he has a right
to finish withcut being interrupted. Finish your answer.

A 1n the event they did secure this evidence they
would send Darrow to the penitentiary.and Ffank]in along
with him.

MR+ FORD Coiring back to the cenversation wherein you
told i Franklin trat Ford had said he didn't believe
Franklin would take money from a man he didn't know, was
fheré anytting fur ther along that subject?

MR . AP?EL- Anything that you said to Franklin?
MR * FORD. Anytring he said to Franklin, yes. 1 supposse

he rsported it in full.

MR . APPEL Thit is not the proposition. Fe may or may

not.
TFE COURT*® ; think tke question is was anything else said
to Franklin betwaen you at that tiwe and place?

A Yes, sir. 1t is difficult to remenbser every word that
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was szid, but somcthing rore was said in reference to his
taking money from--didn't telieve he would take woney from
a nan he didn't know under the circunstances.

MR+ FORDe Q@ ©Dd you report to Frankline=-

¥R . A?FEL. Wait a moment--

THE COURT, Apparently Col. Johnston has not finished

his answer.

MR+ FORE., 1 will ask bim another question along the

same line that will refresh his memory. € Did you repor
to M. Franklin at that time that Ford had szid ‘that if
Franklin was approached by an unknown nen he would be

afraid of the prosecution and weuld consult the people

| A
on tis side ~f the case before taking it, and find out wh?gf

that man was? A ves. 4

Q And that was the reason it was a cock 2%d bull story?

A 1 gonr't know as 1 put it exactly in those words »ut

a

substantially to that effect.

Q You reported‘to Franklin? A Yos.
Q 'What you reported to Franklin was true? A Yes, sir.
MR . APPEL® 1 object to that as incompetent, irrelevant and

ircaterial. It isn't whether it was itrue or not. Fe

¥R+ FORD. 1 think the only language that is portinent
is tte dcnversation between tris witness and Franklin.,

Strike out the answer.

TFE W1TNES. 1 nmeant it was true that 1 made that statenen
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MR« APPEL*+ ves, 1 understand that.
THE COURT. Well, with that explanation of the answer it
can be restored.

¥R« APPEL. This answar is=--
THE COURT. UHis explanation what he meant.
.

A JUROR - 1 would like to know if this unknown man was
unknown to Franklin or was he just keeping his nanme from
ybu?
A Well, 1 on’y know from what Franklin told me.
THE JURDR. Did he tell you he was unknown to him?
A Ye told ne he didn’t know his name. Te Was trying
to locate him,
MR+ FORD+ ©§ pid he tell you that he never saw him before?
A Tc, he didn't tell ne that *?
@& Dpid he tell you he had never seen him since? A Yes.
Q@ Did ke tell you he didn't know wheres he was? A wves.
Q Did %re Franklin--did you say to ii. Franklin that Ford
had told you to éay that if Le didntt come across that
he would gc to tre penitentiary? A VYNo, 1 didr't say that.
Q Did yocu tell--did Frarnklin say to you at that time that
he, Franklin, weuld never get innmunity unless he named
parrow ? A Well, it may not be exaztlyv in that language

" here is

but to that effect., e says, "1 am expecied--
his language, 1 renenrer it distinctly. "1 know 1 am

expected to say that Darrow did it."

@ Put you never 4t6ld hir ttat he was expected to name

Darrow? A To, no; Oh, no.
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¢ pidn't you tell him that the Dis*rict Attorney wanted
the parties whoever they were? A rthat is it; 1 told
Pim that the District Attorrey wanted the partiss that
was~responsib1é for this crime.

Q Di@p}t the District AttorneyQ—didn't you seay to

S e

Franklin that the District Attorney knew that Franklin

didn't have $4,000 and be rust have gotten it from sone-

& And didn't yocu tell Franklin that he had to tell the
truth about that whoever he was? A 1 did.
¢ And didr't you tell Franklin that the District Attorney

to
dter he heard his story and examined it/see if it was

o RS
R s b~

true-~ A That is it+. Fe had no promises to make Lim.

e it V8 A

He would come through with a clear, full and complete
statement of the whkole transadtion and state all about it,
a story that could be corrphorated, as 1 recollect ycu, /
or substantiated, while vou made no promises, you would &}
do all ycu could for him.

Q@ And that he would investigate any story that he might

tell? A That you would investi gate any story that he

might tell.

Q mnuttkat he didn't want to hesar fron him at all unless
te made up ris mind to tell thre trﬁtk, that is what you
told Franklin? A That is what 1 told him.

& That therc was no use of naking up stories? A 1 told

him that you ragarded that as a cock and bu'l story and
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that you s2id that statement didn't interest you at zh
and 1 advised him *o tell the facts.
> You told rim trat he rust tell the truth, if he teld

anything? A vYes, that the District Attorney's office

would be satisfied with nothing less than the truth and

l

the whols truth. 1 had four conferences, you rewawbnr, )

Mr, Ford, with you, about that matter. |

Q vow many? A Four .

Q ©Did you report each one to Franklin? A Well, 1

believe 1 did .

Q Aby substantial variation from what you t-1a?

MR. APPEL. WVait a monent--

TYE COURT* Strike out the answer for the purpcee of the
objections

WP . APPEL. Abcut asking the witness whether thers was

ary differerce in those several conversations. That is
not cross-exawination. ‘

THE COURT » Thai was not gone into on direct. Objection
ubﬁa ined.

¥R+ TORD+ A% the time you saw Vre Franklin itwas Jjust a

ew davs before the 14th of January, was it not? Al

Con'!: remenrer itrhe exact time; 1 z2ouldn't state with .

any degree cf certainty as to the date becausse 1 paid
no special attention to it.
Q 1t wzs before TFranklin had nade any conlfessions

A Yes, before Frarklin made any confession.
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€ And just a short whils before? A vyes, a short whil

before.

Q 1t was the 10th to the 12th of January, was it not?

A Qonewhere along there.

Q lBﬂh? A Yes s

Q At that time did you know, Col. Johmston, that fr. Darrow

and lire Franklin had framed up this story to tell the Dis-

trict Attorney through you?

VR« APPEL. WVait a nonent--that is not cross-exanination
your Fonor, and upon tte furthor ground that there is
nothing ir ithe record here to show such fact as that.
Upon the second ground, your Honor, that he cught never
to have been asked by the District Attorney bhecause 1t is
an insinuvation of the District Attorney which should cnly
apresr from the facts inthe case; it is nct cross-
exarination. 1t cannct have been asked, ycur Honor, in-

advertently and because it is such a plain proposition that

el

1 law

"W
(s}

counsel on tre other side kxnows--should know if he don't

)
3

krow, and we take an excepticr to his remarks and conduct

in asking such a.question zs that. Ve have never asked

the witness here on the stand what he knew or what he

didn't, your Yenor. Ve simply asksd hin what was teld
and wkat he told souneorne zlse. Now, isnt't the path well

shewn trere what the cross-exarinaticn should ke?
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Vhy is it, your Hohor, I submit, that we should be tried
here in this manner? What is there in this case that it
could he tried in ey different way than any case? Vhy
should there be insinuations thrown around thisdefendant?
Isntt it importent, proper -~ isn't it more important to
all of us as human beings &nd to this great state, that
when & men is convicted it should e szid he was con-
victed fairly and honestly, snd I appeal to him not to do
that, andl I appeal to your Honor, in my minner, nor to per-
mit thate. -

MR FPPJJ: If the court please, this witness is their wit-
nesse Ve have a right to etamine him on all he kno.w‘s about
the situation at that time, and ss to what occurred. mr
Franklin has testified t:hat at that time, the day he saw
Colonel Johnston, prior to his last conference with Mr
Darrow, there is one place he was mistaken gbout it, but
three times he reiterated it was before he saw Mr Dingle
and Mr Ford, that fixed the date as being prior to his
last conference with Darrow. #t that time he had fremed
up with MT Darrow a story to tell the District Attorney,
and had considered the possibility ofdeceiving the Dis-
trict Attorney, in order to protect Mr Darrow to give some
ss6ry to the District Attornéy that 'would satisfy the Dis-
trict Attorney theat it was the truthe.

THE COUEE$ But how does that make your qestion cfoss-

exemination?
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MR FORD: To find out what the relationsof this witness
were; what he knew about that situation.

THE COUR: ée was exemined only in chief about the con-
versation b‘etween him snd Frenklin. The guestion doesntt
contemplste sny part & that conversation.

MR FOED: Ix actly. If he made that sbout Darrow, the
leck of proof of that story is admissible. Theh, they

put this thing for the purpose of showing there might have
been samebody else; that there might have been some unknovmn
unnamed man, a story he had framed up with Darrow at that
time to tell the District Attorney.

THE COURF: Wheat this withess knew is not cross-examination.

‘What was said between this witness and Mr Franklin would

be cross- exemination, but that is not the question., The
objection is sustained.

MRITARROV: ,}ust a moment .

THE COURT': The objection is sustained.

MR DARROV: Iwant to reply to thisfalse statement that is
made to this jury, knowingly false. wr Franklin in his
testimony --

MR FORD: If the court please, I object to any statement
being made to the jury. Ivasn't addressing the jury,
but was addressing the court, |
ITRTARROW: I am addressing the cou-t,. '

R TORD: There is nothing before this court.

TR APPHL,: It is this statement.

scanned by L4 ALIBRARY




© 0 ~q9 & Ot k= W NN

N N MON NN N e e e e e e
A Ot b W N = O O 00~ Utk W N O

4728

¥R DARROW: I have a right to correct that statement.

THE COURT; What is your purpose, to assign error?.
MR DARROW: Bo correct the statement that was made to the
court in reference to Franklin's statement. Mr Franklin
said fhat MT Davis told him to tell this story on the 14th
day of January -- the 1l4th, in his office on Sunday,
just before he met Mr Dingle, and this is on the 12th,
according to MY Ford. _
TEE COURT: 8entlemen, I think --
ITRDARROW: There isn't a word of eridence --

THEE COURT: The jury undoubtedly know vhat the testi-
mony vase That will be reached in due time.
YRTARROW: ~ And I want to take an excepttion to Mr Ford's
statement.

MR FOPLD; Did Mr Franklinerer tell you thzt he had been
in conference with MT Davis and ¥r Darrow inreference

to the story he should »tell the District Attorney? A No,
he did not.

@ Did he ever tell you they were hiséettorneys?

R AiDP}‘L. Not what he told you, your Honore. I object

to that, what occurred at that conversation, your Honor.
"THE COUR: %[es.

MR Aii’i?EL I object to it as not cross-exemination.

THE COURT; 'fhe other conversations were not gone into on

direct exsminstion.

MR FORD: Did he at this conversation tell you, &t
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two conversations you heave testified to, did he tell you
that Davis and Darrow were his ettorneys, and they wanted
to protect Mr Darrow, and tell some sroﬁy t hat would d e~

ceive tke District Attorney?
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MR APPEL: Referring to tha conversation? A Well, part
of that conversation is true.
TR FORD: .}ust wvhich part? A  And pert is not ttruev‘. He
stated tﬁey were his attomeys, and had been hissttorneys
a?nd advising him. |
Q@ Just give us the conversation when he said about tiﬁt.
A Vell, he said that Mr Davis and Mr Darrow had been ad-
visirg him in the matter, &and he asked me to advise him and
I did so‘. _ A
Q@ And you advised him to tell the truth? A I did. //
MR A.:Pi’EL: XNow, your Honor -- ,
THE COURT: It is already covered:

MR FORD: rThat is all,

REDIRECE EXAMINATION

MR AiDPEL; ~ Are you sure, Colonel, that he mentioned Mr\
Darrow was one of hiszttorneys? A I think -- I believe he)
mentioned ;}ovemor Gage also. |
Q ~Didntt he say éage and Pavis? A No, I think he said

tage, Davis and Darrow had been advising him.

Q@ Did he say lr Davis vas hisatorney? A Yo, I didn't
'say attorney, I said he stated they had been_advisipg him
and he asked me for my advice, and I gave it to him.

Q Did you tell him that if his story would ihvolve a

local man to shut his mouth up? A No sir,

Q You didn't say that to him? A No sir, I did not.
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Q@ But you did s&y to him when you said to him that Ford
said he didnrt take any stock in his story, that they were

setting evidence every day that they hoped'would be suffi-
cient, or words to that effect, to convict Darrow, without
his, Brenklin's testimony, that in that erent, they would
send both Darrow and Franklin to the penitentiary -- he
did say to you that he kmew they expected hiﬁ to say some-
thing that would convict Darrow?

MR FORD: We object to that on the ground it is assuming
something not ineridence; that Ford had ever hoped to
convict Darrow; on the further grownd the whole question
is leading and suggestive, and on the further ground it

is not redirect examination; maé gone into fully on direct
examination. ‘

THE COURT: Objection or erruled.

A He stated, in reply to the answer that I gave him fro\
Mr Ford, that he ﬁould‘not -~ that he would not entertain |

that cock-and-bull story about the man whose name he

ot v gt

didn't know, that he didnt't believe he received moner from.%
& strangerAunder the circumstances and —-

é Yes, and, -- well, what did he say apout Darrow? .

A -- Read the balance of that question. (Question read.]
It was in reply to that, Ford's refusal to accept his
statement in relation to receiving this bribe money from
some man whose name he didn't know, that he replied, he
says, "Well, I know I am expected to sy I got that from
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Darrow,"
Q And did he say that in that connection, that if he
did +* say so he would be a God damned liar? A Wel]l_, I
t‘hink that occurrc;,d at a different conversation.

Q V\I‘Jhet did you say to him then? A Wnhat did I say to
him. .

Q Yese A I dontt knowexactly what reply I made to his .
st\atement.

Q  And what did he say? Did he say, "If I say so, it /w
would be a God damned lie"? A Ee told me that, I j
think, at a different conversation.

Q@ Didn't you tell me, in the presence of Mr Giesler

here on Saturday night, in your place, & your own home,

on Fra;nc_is‘street,“ gt 8 o'clock i’.M.,--— A Yes sir.

Q =- thefollowing, in reference to this -- A vyes sir.

Q -- "I met Franklin; I saw Ford and told him vhat
Franklin had said --" that is &t 4 o'clock -- A Ves

sir..

Q == "Ford told me to tell Franklin they were getting

more evidence every day which they had a desire would cone

vict Darrow, amnd then tney would not need Franklints tes-
fimony, and would send both Darrow and Franklin t.o the pen-—
itentiary and further he told me , Franklin -- that he |
didnit take any stock in his cock-and-bull story, refer-

red to by him -- I met Franklin &z the Waldery that

afternoon and conveyed Ford!s message -- A Yes,
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Q -- "Franklin then told me that neither Davis nor Dar-
row had given him any moner to bribe jurors, that they knew
nothing sbout it, and he would be a Fod d amned liar if
ke said he did. I told him not to lie about anything but
to tell the truth." | Didn't you ssy that to me? A vYes
sir, every word of that is true, it I ’donrt know whether
gll of that is in the same conversation.
Q Isn't it a fact I never asked you about any other
conversation except two conversations you had vwith Frank-
lin on that first dal? |
¥R FORD: Just a moment, I object --
A I bvelieve that is so. '
THE COUR': It is answered.
MR FORD: It is answered now, but it struck mé as an
egttempt to impeach‘their own witness.
MR APPEL: HXow, Ford said he wanted the whole truth, or
words to that effect? A fes sir. _
Q ’And if he wanted to make a statement concerning the
matter and valuntarily to tell the whole truth, that he
would e.?camine -~ you told Franklin that Ford said so --
A Yes, ‘
 -- that he wuldsee vhat he could do for him? A Yes.
Q And if he could make & statement that would satisfy

Ford, that Ford would do whatever he could for him? A Yesy

Q Didn't Franklin tell you that =fter his arrest,
didnt't Fraklin say to you that after his arrest, that
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he had made several appointments with that man whom he
tlaimed had 'given him the money? A That is right, amd
he had never kept the appointment. l
Q And he had»‘neve'r kept the appointments? A ;_[es sir.

Q@ And. didntt he say now, thet he had a little time to
find him, that he would be willing to say everything about
the matter? A ‘Yes.

Q@ But vher you asked him for his name he said he didn't
know his name? A %{es.

@ pe said hewas a stranger to him, didntt he? A Yes,

Q@ VWell, now, didn't he sagy to you that before he had got
the moneyr from th$s man he had had several meetings with
the man? -A Well, I donjt ¥now that he said he had sev-
eral meetings befpre»he got the money. ;_;e said he had met
himseveral times.

MR APPEL: That is all.

RECROSS-EXANMINATION
MR FORD: Didntt you tell Mr Franklin at that conversa-
tion that Ford had said that unless Franklin got the
money from Teeitmoe or Johannsen or samebody whom he knew
fo be connected with the defense, that he vould immediate-
ly zo and consult MT Darrow,' because Mr Darrow employed
him, that he would not téke_any chances on any t raps on
the part of the prosecution?

R APPHL: In that conversation? A yes. No, I didnist
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call Tveitmoe's or Johannsen's name. I didn*tstate

‘it that way at all to Mr Franklin.

Q  That did you ssy? A I saiq, mir Tord said you would
not accept money from asyranger you didntt Ikmow for fear
of a trap being laid for yoﬁ."

Q Md did you tell him Mr Ford had said if ahy stranger
whom he didnit know to be connected with thedef ense ap-
proached him, he wonld immediately consult the man who
enployed him, Mr Darrow? A I donrt know whether I made
that statement or not.

Q That was a fact, however, that was told you? A I
donrt remember whether I told Franklin that or not.

MR APPHL: Just a moment, We object to that =

THE COURT: The objection is sustained. ‘
TR FORD: I would like to have been heard on that matter,,
your Honor, to refresh the witness! recollection. | |
The witness is testifying zs to vhat he told Franklin and
I wouldcertainly hare a right to refresh his recollection
to find out what I told him andsee if he didntt tell that
to Franklin.,

THE COUR': The witness has not sesked to have his recol-

" lection refreshed in any way; if he does, then § -- but

-

until nhe does, the obj ection is sustained.
MR FORD: That is all.
THE COURT: ‘Thet is all. (Jury sdmonished.) Ve will

edjpjourn until 2 otclocke.
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