J. D. FREDERICKS.

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA,
IN AND FOR THE COUNTY OF LOS ANGELES.
Dept. No., 11l.- Hon. Geo. H. Hutton, Judge.
Qe

The People of the State of California,

)
)
laintiff, )
Vs, % No. 7373,
Clarence Darrow, % -
Defendant. g
ceeQmmmm
REPORTERS®' TRANSCRIPT.-
VoL, 57
INDERXK.
Direct. Cross. Re-D. Re~-C.
Chas. O. Hawley, | 4573 |
D ¥ Willard 4586 4588 4591 45923
Fern Kerneghon, 43593 4597
PFarry V. Jones, 4587 4600 - 4625
J. L. Barnard, 4833 46 37
1. B. Ferderson, 4642 4648
Tom L. Johnson 4650

B, N. Smith,
Official Rep

SCURREG DY LA LBRAR




O o S = Sy uy
w N = O

O W T & Ot B W DN

4513

July 12th, 1912, 2 o'clock P.M.

Defendant in court with counsel.

CHARLES O. HAVLEY on the stand, for further
redirect examination., / o

THE COURT: The files of the Tribune office, I presume,
are still here? '
MR APPEL: Yes sir.
THE COURT: Have you szmyreed upon some disposition in regard
to the exhibit?
MR.AP?EL: Your Honor, bvefore we do thet, your Honor ad-
mitted it in evidence, and Iwant, with your Honor's mr-
mission, I would like to call the attention of the jury
to the two articles.
THE COURT: To the exhibit. the entire matier to the jury,
as it is?
MR A%fEL: Yes. _
THE COURT: You may do so. Gentlemen, the cle:k has just
informed me that he called up the,manéger of the Tribune
and was informed they would endezvor toget a copy of
that paper znd send it up here,
MR FREDERICKS: Then we cen withdraw this and substitute
the other. |
TEE COURT: Yes, if that is the stipulstion.
HR ROGERS: Yes.

THE COURT: It is so stipulated.
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MR APPEL: With your Honor's permission I will state --
Mr Ford here will correct me if I am not right, one of the
articles referred to by the witness is ;:ight here, Head-
ed, "As it was in the beginning." Under date Los Angeles,
Cal. November 28, 1911, That is one of those articles.

The other one is here under pege 16,' Gibbons challem:;e on

MR FORD: Issues instead of sites.

MR APPEL: Mr Hawley, when you were there at the head-
quarters of MY garriman's campaign, did you have any =--
on the 28th day of November, 1911, did you have any cénver—
sation or discussion with Mr garriman in regard to thede-
bate mentioned therein in that article of the 28th, under
the head of "Gibbons challenge"? A Not at that time.

MR FORD: Just a moment.

THE COURT: Do you wish to ohj ect?

MR FREDERICKS: TWo.

THE COURT: All right, proceed, Mr Apel.

MR APi’EL Did you on that day? A Yes.

Q@ When was it you had any coversation with him in ref-
erence to thedebate? A Itwas the subject of the comver-
s ation in the early morning.

Q In the early morning, that is -- yes.

MR APPHs: Take the witness.

¥R FORD: T7hat is all,

THE COURT: Mr Hawley, just before you leave will yousta
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your eddress in San Francisfo? A 1144 Larkin street,
that is where I live.
D, M. WILLARD, a witness c alled on behalf
of thedefense, being first duly sworn, t estified & follows:

DIRECT EXAMINATION

¢

‘MR ROGERS: I will hawe to walt just a few minutes, I

will ask you to take a seat. 1 ask your Honor's permission
to call Rovert ¥, Bain for further c ross-examination

upon a matter which has come to my notice and knowledge
sirc e his retirement fram thestand.
R FORD: If the céurt please, the People's case has clos-
ed, Ve haVe no objection to their calling him eas their
ol witnesse | |

MR ROGERS: TNo sir; cross-examination upon a matter, the
knowledge of which, even intimation of which came to me
after the ]_Peop»le md closed their case.

THE COURT: | And some questions that would properly be ask-
ed on ¢ ross-examination?

MR ROGERS: Yes sir, which should hae been asked oncross-
exzsmination and would have been asked.

THE COURT: You may call him.

¥R FREDERICKS: I dontt know whether he is here.

‘MR ROGERS: We subpoenaed him end he was here this morn-

ing.

scanned by 1818 CLIBRARY
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ROBERT BAIN recalled for further cross-
ecamination;
BY MR ROGERS:
¥r Bain, do you know a man named I. B, Hende.rsoh?
Yes sir. |

Does he live next door to you? A He does,

Q

A

Q

Q" . Did you buy your house from him? A Yes sir.

Q Is he en intimate friend and acquaintence of yours®?
A pe has beén afriend of mine ever since I new him.

Q How long is that? A Three years; he has not been there
all the time, he was away about a years

Q wpeis a éont ractor and builder vho built your house or
the house you live in? A Yes, he btuilt it.

Q Did you talk with him either at your house or his

house, they being next door to/ each other, several evenings
after Franklin's atrest, in the kitchen, yourself and wife,
Mrs Bain and Mr and Mrs Henderson being present, and on
nunerous other occasions at the same place, gbout the mat-
t er of Franklin and about your connection with respect to
it?

MR FREDERICKS: I object to that --

A Yo sir, tnere was but very little ever said between
my self and I-Ienderéon or aﬁybody else in regard to that.
THE COURT: DO yprou want the answer to go out?

MR FREDERICKS: It was & preliminary question, and I wil

watch the next gquestione.

scanned by L4L GV LIBRARY
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1} THE COURI': Yes.  Now, Mr Bain, don't answer the next
2| question until Captain Fredericks has a chance to objecte
3| A  All right.
4| MR ROGERS: ©Now, in the course of that conversation did you
5| say to Mr Henderson and Mrs penderson and in the DIE-
6| sence of your wife, that you were too confused or too
7| wrought up, or words to that effect, to know what you
8| ought to do,.and you said to Mr penderson, “"Yhat would yc;u
9| do?" or, "What is your advice", or words to that effect,
10 | whereupon Henderson said, "If Iwere you I would make a
11| clesn breast of the whole thing and expose everyone vho
12 | was implicated in this in any way. Who was responsible
13 | for this?" Did you thereupon reply, "Bert Franklin"?
14 | Did Henderson say "Was there anyone eise implicated?”,
15| did you then answer him, "No, there was not", or words to
16 | that effect; later in the conversation, did either
17| you or he, either MT Henderson or yourself, or one of the
13 ladies bring up the name of MT parriman and the name of Mr
19 Darrow, vhereupon, did Henderson ask you if either of
20 | them had anything to do with it, and did you thereupon
21 reply to Henderson, "Neither one had anything to do with
22 it", or words to that effecti"?
23 "
24
25
26
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‘me as far as 1 went there-- (Objection read.) Second,

“EFE€ COURT. 1 think the foundation is laid but 1 will hear

4578
MR. FREDERICKS. That is objectedta on the ground, first,
no foundation has been laid in point of timea-
MR « ROGERS. 1 said several evenings--
¥MR. FORD." Let us mzke the objection and then you can
argue it .

MR. FREDERICKS+--First that no--my head is aching so, give

that it is not material and not contradictory of this
witness's testimony and does not .:.tend to irpeach his
testimony in any way and any statement of his as to whether
or not any one else was back of Franklin or associated with
Franklin would be a mere conclusion on his part, his testi-

mory here being that he dealt with Franklin.

you on the other branch of the objection, ! Rogers.

iro ford wants to further amplify the objecticne.

MR « FORD: 1 want to say in regard to the character of the
question as an impeaching question, this witness testified
on direct examination and cross-examination, the only
person that he had anything to do with was ir. Franklin.
THE COURT. ir. Ford, 1 think you can assume that the court
has a fair recollection of the testimony .

MR . FORD. 1 was simply reciting it.

TEE COURT. 1 have a very clear recollection of the testimony

to which this question is directed.

MR. FORD. 1 have not the slightest doubt of that or 1 wg

have produced the transcript itself. 1 wish,;Q show no
] . scaimed Dy LaL AW LIBRAR
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that being the situation, any statement that this witness
might'make as to any other matters outside of his knowledge,
outside of what he testified to on direct examinatiocn would
te & mere conclusion.

THE CbURTv 1 think +that is fully covered by Captain

Fredericks' objection. 1 will hear you, ¥, Rogers. 1

MR . ROGFRS+ The foundation is laid . This witness testified
that Franklin told him that Darrow had given him, Franklin,
$20,000 fdr such purpcses, and he remembered it. Nrs.
Bain, who is recited to have beenvpresent at the time this
convergsation is said to have occurred, is said to have
related that Franklin said that Darrcw had sent him out
there, or words to that effect, and that Darrow had given
Franklin a large surn of money . Darrow's name was brbught

in by these two people, and 1 purpose to show that

not only on this occasion but on several occasions tha t the
matter was Dbrought up. '~ This witness said that neither
Darrow or Harriman had anythinrg to do with it or knew any-
thing about it, or words to that effect, if that is not a
contradiction--had no irformation on it.

MR . FREDERICKS. Now, that is different. When counsel
says, "No irformation," that is different. That mkes a
different question out of it. 1, of course, do not know
how this witness will answer this, but assuming that he

did say it, which is the only object of the question, to
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prove he did say it, it would not contradict him, 1t is
true~--1 renerber the testimony which is as counsel has narra
ted it, but that would not justify him nor cause this wit-
ness to have any different opinion tharn the orne that he is
allegdd to have expreséed, if he did express it, and the
mere fact that Franklin told *im this that Parrow had some-
thing to do with it, does not connect Darrow with it in his
mind and he may have said it and still it ﬁould not be any
contradiction of his testinony heré. . He may have said to
this gentleman, Darrow had nothing to do With it and still
it would not contradict his testimony because he testified
Franklin said that is what--

THE COURT. 1 think that is a matter for argﬁment and the

‘weight to be given it is a matter for the jury, and 1 think

in view of the statement whichvyou maégﬂyour objéction,
slipped my mind . 1 think counsel is entitled to it.
Overruled. Answer the question. .

A 1 dontt thirk anything of that kind ever took place in
Henderson'!s house, because 1 was always very careful not

to say a word about it until especially after the‘trial

was over. 1 would not even allow my wife to talk about it.
MR . ROGERS. Q Did you have a conversation from time to
time about this matter immediatély following Franklin's

arrest with this gentleman, ir. Henderson, at ycur house and

at his house?

MR . FREDERICKS . That is ohjected to, may it please the

court, as not impeaching.
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THE COURT, That is preliminary, 1 think he answered it, .
Rogers, 1 think hé has already answered that question.

MR + ROGERS + Possibly he has. Q@ ¥ow, did you not on
several different occasions between the time of Franklin's
arrest am the time you testified at the preliminary ex-
amination of Franklin the first time, did you not on
several occasions say to ¥r. Henderson, no one else had
anything to do with it or knew anything about it, or WOrdé
to that effect, meaning--exbept 1‘/Franklin?

MR. FREDFRICKS. That is objected to on the ground that

no foundation has been laid in point of time.

scanned by LaLs YLIBRARY
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MR IORD: If the court please, it is also objectionable

in that it does not in anywise tend to impeach thestate-

‘ment made by the witness about it. That probably\,

would refer, if counsel shouldreceive an affirmative
answer from the vitness as to the conversation, "about it",

would probably refer to the passing of money from Mr

Franklin to this witness, and they two being alo ne, the

witness, 1f he did say such a thing, wuld be #bsolutely -
correct in seying no one else knew anything about it, or
a&bout the brikbery of their owh knowledge; it would be hear-
say if he‘ did éay that.

TEE COURT: That would be a question for interpretation,
the weight to be given it is a matter for the jury. )
MR FREDERICKS: HoOw &bout the time?

THE COURT: Abou’ﬁ the time. Is that zs definite as you
can fix it? | '

MR ROGERS: On several different occasions in the evening
between the time oi‘ Franklints arrest and the time that
this witness testified at the first preliminaxry exemination
T}HE- COU’&P: The court does notrequire you to do any more
then you eare &gble to doe.

IR ROGERS: That is as definite as I can meke it, ’
THE COURT: That is definite enoughe Objection overruled.
A Well, as I stated, there was never but very little
said sbout it, the trial, & all.

MR ROGERS: Please tell me whether he said that or any-
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thing like that';? A ‘T'_here vas one time my wife was over |
there, I was not there that af‘ening.

Q, You were not there that evening? A I was not there,
€ Then you don't know what happened, and naturally you
cannot testify to ité A A1l right, then.

Q You didn't hesr it yourself? A No, I did not.

) Then you cannot testify to it. Do you d eny making

those statements, MT Bain, or anything like them, or to t.hat
substance and purport? A There was very little said about
it. He came over to my house next morning after I got home
end he said, "This is a bad thing." I said, “"Yes, it's do
and can't be helped now, " And then -- let's see -- said he
wanted to know how it'was going to come oute I said 1
didnrt know, time would show, znd he said -- he says, it
is &. bad thingv all the way through. It was probably
three or four days after that, we were back and forth, he
lived right in the back part of the lot, right next to me--
we was back and forth and he brousht up the subje ct once
or twice, and I told him, "Henderson, here, ve have agreed
not to say anything zbout this." I -says, "and the less
that is said about it the better.® There might have been
little thinzgs dropped in, but they didn't amount to any-
thing one way or the other.
Q i?arclon me if I esk you for a direct answere. Do you
deny saying thebthings that I have quoted? A 1In part,

yes sir. I might have said somethings there, tut there f
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some thiné that I now I didn't sgye.

@ Well, vhat didn't you say? A I dontt remember just
exactly the way -- vhat I said, in the way I said it -- we
spoke something &bout them and that was about all there
was to ite I told him I didn't want to hear any more

ahout it.

Q@ Do you know a man by the name of Willie? A Yes,

Q DO you know a man called "Stiff-neck Ben"? A Yes,
Q@ Have youbeen working for the District Attorney's of-
fice since thearrest of Franklin? A I have not.

Q Have youbkeen working for them in the Hetection of gamb-
ling joints? A No sir.

Q. . : Vere you out here since this Franklin matter,

out at Willie's gambling place on Boyle Heights and when

a raid took place, and was the house arrested, among

then Willie and Stiff-neck Ben, aml you allowed to go &5
the stool pigeon of the District Attorney?

MR- FREDERICKS: Well, -- we will not bbj ect?

A I was not arrested, no sir, As I understood they only
took Willie and stiff-neck Ben, as you call him.

MR ROGERS: Were you there when the reaid was made? A I
was there,

Q And Willie and Stiff-necked Ben were arrested for
running & gambling joint, with you there? A I was there,
yes sir,

2 What were you doing there? A I went out there to
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Willie about making window f rames for his house.

Q That is not the first time you have ever been szrrest-
ed in & gambling joint, is it?

MR I«‘REDERICKS Obj ected to as incompetent, irrelevént
and imma’ceri‘al.

MR ROGERS: TWeren't you acting for the District Attorney
at that time in the detection of Willie and Stiff-neck
Ben at the gambling joing? A I told you I was not.

Q Youwere not? A No sire.

MR ROGERS: That is all.

MR FREDERICKS: Were you, Mr Baih, even employed by the
District Attorney's office in any way, shape or form?

A No sir.

R FREDERICXS: Dici you ever have any -- did you ever do
a1y business -- well, I guess I have covered it. That

is =ll,
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D. M. WI1LLARD,

recalled by the defense for direct examination.
MR+ ROGERS. Q Will you please give your name? ' .
A Daniel M. Willard.

Q Where do you live--

- TFE GOURT. Just a moment. For the convenience of counsel

1 will announce at this time that when court adjourns
thie evening it will adjourn until Monday morning at 10
o'clock.

MR . ROGERS. Q Did you give your address, . Willard?
A 230 West Fourth street, this city . |
Q What is your business? A Press telegrapher.

Q And by whom are you engaged at the present time?

A Associated Press.

Q You have been sending out Associated Press accounts of
this trial have you, from time to time, as they have been
prepar@d?A Yes, sir.

Q Do you know Bert H. Franklin? A 1 met him, yes, sir.
Q Did you see Bert H., Franklin in corpary with a man
named Pearson at Judge Young's court or in the immediate
vicinity of Judge Young's court at any time? A Yes, sir.
Q@ When was that? A At the time of Franklin's prelininary
hearing.last Lecember , 1 think it‘was.

Q Vho is Mr. Pearson? A Pursons.

Q Pursons? A UFe is the representative of the Assxciated

Press in Frisco.

seanmed by LA S LIBRARY
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Q@ FHe is now in San Franciscp? A yés, gir, that is hise
headquar ters .

@ Did you have a talk with Franklin at that time, at the
tine of that preliminary examination and at that place,
that is, either in Judge Young's court or in the immediate

vicinity -~

MR . FORD. frhere were two preliminary examinations .

MR « ROGERS. & Do you remember which preliminary it was,.Mn
W.:llard? A The one before Justice Young that was held

in thesame court where the McNamara trial was held.

MR. FORD. Two were held there.

MR. POGERS. Q Which one was that, ir. Ford?

"MR . FREDERICKS * They were both held there.

MR . ROGFRS. @ Do you remember whether it was the first

or second preliminary? Do you remerber whether it was

the Lockwood case or the Bain case? A 1t was inthe
Lockwood case.

Q 1t was in the lockwood case? A No, 1 beg your pardon.
1 believe, now, it was the Bain case--it was the Bain case.
Q@ Yes. Af that time and at that place, as 1 have said,

in Justice Young's court or in the immediate vicinity there-
cf, did ¥r« Franklin say this to you, in substance or
effectg "] cannot talk about my case until it comes up
for trial inthe Superior Court, except one thing, Mr. Darrow
knows nothing about this affair and you can make that as

broad as you like?" A Yes, sir.
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@ At the same time using a motion of his hand? A Yes,
sir . he made a gesture like that when he said it. (Indi-
cating.)

Q A gesture? A wves, sir.

Q And"you cén make that as broad as you like--" using the
gesture nmentioned? A Yes, sir .

Q HYow many times did he use that gesture while he was
speaking to you? A 1 think only once, in the latter part
of it in baking it broad.

MR. ROGERS + That is all.

CROSS-EXAMINATION.
¥R+ FORD. Q vyou do not pretend what you have just new
said is the exact language used by Mr, Franklin on‘that
occasion, do you'? A 1 velieve those are the exact words,
yes, s8ir .
Q@ Did you make any memorandum of that at that time?
A Yo, sir .
Q You were nct a reporter at that time? A wo, sir.
Q You received all your stuff from a representative of
the Associated Press and then send it out over the tele-
graph Wires? A  That is correct.
Q Whatever is given to you by a reporter? A Yes, sir.
Q@ You did not interview ¥r. Franklin for the purpose of
gsecur ing any news at that time? A DNo, 1 did net, but .

Purscns, who irntroduced himself to Franklin introduced
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Franklin to me--he asked Franklin if he wanted to make any
statement and Franklin made that reply to both of us.

Q@ Now, what did he state? A That, "1 cannot talk about
my case until it comes up for trial in the Superior Court,
except to say onelthing, XMr. parrov knows nothing of this

affair and you can make it as broad as you like."

Q Were you present irthe court room while that preliminary

examination was being held? A The one 1 spoke of? yes,

8 ir.

Q@ Do you recall that during that examiration iir. Lockw~od
had testified as a witness? A 1 Go not recall that, no,
sir » |

Q ‘You do not recall that ir. tockwood was a witness in the
Lockwood case=-

MR . ROGERS * "Rardon me--

MR+ FORD, OL, this was the Bain case.

A This was the Bain case, yes, sir .

Q@ MR . FORD. Don't you recall that ir, Lockwood Was a witnes
at that time? A 1 do not..

Q@ Do you recall that ¥r, Bain was a witness? A ve was.

Q At this conversation, was it not right after M. lockwood
had testified? A 1t was right after court had adjourned
for thét hearing . |

Q@ Adjourned for the matter--

MR, ROGERS. Wait a moment--please finish the answer.

A The Court had adjourred for that hearing and {r. Frank

was leaving the room. .
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MR, FORD. Q npid it adjourn entirely on the entire pro-
ceeding? A For that day, anyhow, yes, sir.

& rwor that day? A Yes, sir.

Q Don't you now recall ir. Franklin was very angry towards
Mrs Lo¢kwood on that occasion? A 1 do not.

Q@ You do not reczall that he criticised Mr. Lockwood for

Q@ You never heard him on any occasion express any anger
towards Mr. Lockwood?

NP . ROGERS+ fThat is not cross-examination.

MR « FORD. For the purpose of fixing the time, 1 warrtt to
show this occurred after Lockwood had testified and that tle
Witness has not got the language correctly.

TEE COURT. All right, if that is the purpose of it the
o-jection overruled?

A 1 did not.

¥R » FORD. Q@ ©rid you s&nd out any asscciated press report
of what Franklin had said on that occasion? A S8end to

whom?
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To you and Mr Persons? A Yes sir.

Have you looked at it since thea time? A No sir,

¢
Q@ Have you got that with you? A No sir.
Q
Q

Can you procure a copy of that Associated Press report
that you sent out on that day? A Well, I doubt it, be-
cause I do fxot think our records will go back more than
six months, and it is pretty hérd. to get them even thene.
R TORD: We will ask leave to recall the witness and cea;se
our cross-eamination at this time, your Honor, until we
get certain material. |

THE COURT: All right.

REDIRECT EXAMINATION
MR ROGERS: sust a moment, MT Willard., Concerning the man-
nér in which this came back to you, do you remember the
circumstances of how this ¢c eme to your mind? A Yes sir.
@ How was that?
¥R FORD: j’ust a momente I think in &ll fairness we ought
to conclude our cross- examination kefore he begins to
turmn him overy --
MR ROGERS: I do notsee any reason for that.
MR FORD: We will be prepared to do that the first thing
Monday morning . ' ‘
MR ROGERS: I do not think that is necessary at all, sir.
We can redirect him.

MR FORD: It vould be more regular.
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MR :E‘REDERIQKS: This is cross-exemining their own withess,
your Honore He has said heremembers it, and now one '
can only remember what he rememberse.

TEE COURT: I think in view of the fact that the District
Attorhey disposed of him for the present, counsel gs
entitled to redirect as to any matters vthat have been
brought outs if any, and then take up the mat ters Monday
morning . ) ‘
MR FORD: But I have not finished the questions on memory.
That is what I want to go into.

THE COURT': Go ahead.

MR ROGERS: You remember the circvmstances under which

this came to your recollection? A Yes sir.

Q

this stand,.

Q

Q
Q
A
Q

remembered it, yes sir.
MR ROGERS: That is all.

MR FORR: - Just a moment,

MR FORD: You mean you heard Mr Rogers asking Mr Frankl

4942

That were they? A I heard MT Franklin testify &m

Where was that? A In: this trial,

VWas it in J;,his court room? A In the Hall of Justice.
"~ You were sitting at the reporterts table gt that time?
Yes sir.

And you heard him tesiify and remembered it? A And

RECROSS-EXAMIN ATION
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Rogers, of vhat Franklin had said to mee

"Q How do you.spell it? A K-e-r-n-e-g-h-0-I.
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if he had said these things? A Yo sir, I heard Mr Rogers
ask Franklin if he had told enyone that Mr Darrow had hal
nothing to do vith the affair, and he said no, adl
remembered then that he hed told me that very thingl.

Q And youwrote out the questions for Mr Rogers to ask,

did you? A I wrote out a statement and cave it to Mr

MR FORD: That is all for the present.
MR ROGERS: That is all,
TEFRN KERNEGHON, a witness called ontehalf
of thedefense, being first duly sworn, testified as follows?
" DIRECT IXAMINATION

MR ROGERS: Your nme? A Tern Kerneghone

Q v\lhlere do you livejiss Kerneghon? A 1207 Test Thind
street

é . In this city? A ;[es.

Q How long have you lived in Los Angel eg? 4 I have
been here more or less since last Octoberes

Q Have you an occupation? A Yese.

Q Wnat is it? A  Stenograrher.

Q Have you practiced your occupation here in the city?
A Yes.
Q

Are you aaployed at the present? A At the Security

Banke.
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4

THE COURT: Will you speak @ little louder, please? A Yes.
MR ROC.%ERS:I You say you zre at present employed in your
occupations A At the Security Banke.

Q Securing Savings Bank in this city? A fes sire

Q D3d youever work i‘olr Ur Darrow or up in the office

of Mr parriman? A fes.

@ Vhen was that, Miss Kemneghon? A In october of last
vear, until December.

Q Fram October until Dec&mber‘é A Yes,

Q  About what part of October? A Thesecond week, the
11th of october, I believe I ceame dovmn here.

‘Q And remained until sometime in December? A The lst
of December, the first week.

Q And in vhat capacity were you employ ed? A Stenog-
raphere.

Q | And where was the room that you occpied or used?

A Well, it vas the outer office where the telephone £x-
chenge was; L dontt remember the number of ‘the TOOMe

Q Do you know John R, Harrington? A Yese

Q Then did you come to know John R. Harrington?

A Well, almost immediately after I cormenced vworking in

the officesthere.

i

Q And did you know him from that time on until you ceased
to work there? A Ye€s.

Q Did you khow Bert H. Franklin? A Yes.

Q When did you first lnow Franklin? A I dont't remembe
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during the first few days that Iwas & the office.
Q The first few days of your employment? A Yes.,
Q During the time that youwere there from October
until Decémber, or the 1lst of December, sometime, state
vhethwer or not you s aw Harrington, the man I have named,
and Franklin, the other man I have named, together?

Many times. 7

4

'A' .

Q@ Many times? A Yes,
Q Where? A WVell, in Mr Harrington's office.

Q In MTr Harringtonts office. DO you recazll seeing

them anywhere else than in the office? A I have seen
them leaving the milding, probably, and come ine

Q@ By "many times" can you give us any specific statement
g to the number of times you say, many times, can you
give us your besf recollection and estimation of the number
that would be? A Well, no, I suppose they were together
almost deily, but I didn't see them every time they were
together.

R FREDERICKS: We object to that and move tosti*ike out
that part of the answer.

MR ROGERS: Y®€s, that may go oute.

THE COURT: Yes, strike it out.

MR ROGERS: You s aw them many times, you s&y, but are un—
gble to give the number? A I could nét give that,

Q How would it be with respect to being deily, every oheﬂr
dagy or third dgy or something of that sort? A 1 couldnta{'
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S&Y e ,
MR FORD: Just & moment.
MR ROGERS: I beg your pardon --- you couldn't say?
A I couldn't say.
MR FORD: We were going to object to a leading question --

he didn't give us an opportunity.

MR ROGERS: It is the s:ame thing.
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the Tribune? A Yes,

| 4597
Q Give us an estimate of the number of times,\youn best
recollection. A 1 don't believe 1 could; a dozen or t;)
1 should say at least.
& A dozen or two at least. A ves.

MR « ROGERS. You may cross-examine .

CROSS-EXAMINATION
MR . FREDERICKS. QMiss Kerneghon, both rou and M. Harriné~
tonand ¥r. Franklin and many others were working for the
defense in the case, weré you not? A Yes.
MR « FREDER1ICKS+ That is all.
MR « ROGERS. That is all.

BEARRY H JONES,
a witness called on vehalf of the deferdant, being first
duly swgr n, festified as follows:

DIRECT EXAMINATION

¥R . ROGERS. Q vyour name, please? A Harry H. Jones.
Q Your residence? A 4201 Scuth Grand.
Q in this city? A Yes, sir.
Q@ How long have you lived in this city, ¥ Jones? A1
think about six years.
Q vYour occupation? A VNewspaper man.
Q With what paper are you connected? A The Tribune.

Q You have been reporting this trial since it started for
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@ Do you know Bert H., Franklin? A 1 do.

@ How long have you known Franklin, as near as you can
remember? A Oh, 1 should say four years.

Q@ Ruring the preliminary examination -n the Lockwood case
in Pepartment €, and by the Lockwood case 1 mean of Franklin

upon the lockwodd charge in Department 9 in the Superior

Court before Judge William Young, did you hear Franklin say

the following words, or words to the same substance and
effect: "Any man who says 1 mentioned Darrow's name at

that time is a God Pamn liare. 1 might be guilty of all 1
am charged with but 1 am not a damr fool, 1 certainly am not

' or words

going to drag an innocent man into this thing,'
to that substance and purport?

MR « FREDER1ICKS. Just a moment, ¥r. Jones-- .
YR . FORD . Now, if the court please, we object to the

whole of the question on tre ground that no foundation has
been laid--referring back to volume 11, beginning at page
839, the question asked of Xr. Franklin was as follows:

"Any man who says 1 rertioned Darrow's name at that time

is a God Damn liar. 1 may be guilty of all 1 am charged Wit
but 1 am not a damn fool, 1 certainly am not going to drag

" or words %o that sub-

an innocent man into this thing,'
stance or effect--" and the answef was "1 said almost
exactly the words you used to Mr. Timmons, with the excep-
tion of the latter part, 1 didn't say that to him or

anybody else."
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MR . ROGERS., fthis is not ¥, Timmons .

MR. FORD* rThe question was with regard to Jones and
Timmons and all of them there.

MR . ROGERS. Yo, ydu will-find the record atvpage 840
exactly as 1 have read it.

MR « FREDER1CKS + Our position is that Franklin did not
deny having made that statement, he did deny having

made a small portion of it. |

MR +» FORD+ The answer was, "1 said all of it except the
last part of it which you put onto the end of it." So it
is only +the last part that can be iﬁtroduced as inmpeach-
ment. "1 certainly am not going to drag an innocent man
into this thing," that was the part Franklin denied saying
and then down to the next question shows that, "You did not
say to e "Jones, 'l certainly am not going to drag an
innocent man into this thing?? A-.1 did not, him or any
body else. All the statements you have repeated at Judge
Young'a court were to theeffect as you have stated in that
particular statement except the latter part of it."

1t is only the latter part for which any foundation has
been laid at the present time .

MR. ROGERS. That is altogether true, but the conversation
as a whole. must be in in order thét the part that is
denied may be trought to the attention of the witnesé, and
1 put‘the question to the witness precisely as 1l put it to

Franklin, the whole of it, as a whole conversation, and
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his'denial of a part of it renders the whole conversation
susceptible of being put to an impeaching witness, page 840 .
THE COURT. 1 have it .

MR « FORD. He wont deny the latter part. We submit it.
THE CPTRT. Objection overruled .

A rThat was his statement, to the best of my recollection.

MR. ROGERS. You may cross-examine.

| CROSS-EYAMINATION .
MR » FORD. Q Are those the exact words, lir, Jones?
A Well, ¥r. Ford, 1 couldn't say that they are the exact
words but 1 don't think there could have been very nuch of
a divergence from that.
Q You donit remember the exact words? A To the best
of my recollection those were the exact words.

Q Those were the exact words? A Yes, sir .
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Q You may e mistaken? A It is possible that there is
2 word or two -~

Q Now, do you meen that tho se are the exact words or
that is the effect of it, or substance of it? A It
certadnly is the substanée of it, and to the best of my
recollection those are the exact wordse.

Q@ How old are you? A 28,

Q@ Where didyou come from to Los Angeles? A Came from
Arizong.,

Q Vere you born in Arizona? A XNo sir.,

Q VWnere were you born? A Indiana.

Q How long did you live in Arizona vefore youcame to
Los Angeles;? A Well, the first time, I should seay two
yearse |

Q@ You have beeﬁ in the employ of thedefense in this
case, heve you not? A No sirb.

Q Been in the aploy of MTr Darrow or MT Rogers at ay
time in any manner? A No sir.

Q Haven't you been around ztive among the newspapermen
here trying tosecure statements from them, or from them
for the defense? A No, I think they hae been trying to
secure statements from me.

Q That who has? A The newspeper mén-

Q The newspapers have been trying to secure statements
from you? A Yes.

Q From you? A Yes,

scanned by L5 UBRARY




O 00 3 S Ot kW N

N N NN NN DN DN e e et ek pd d el et
S U e WD H O W 0] 0 Ul s NN o

4602
MR ROéERS: That is what he szide You micht get therecord
read, without bulldozing the witness.
THE COURT : Nog,noy; Mr Rogers.
A - No, I zm not aroﬁnd trying to s ecure statements from
anybody except in the interests of my papere
HR FORD: Except for your pgper? A That is all.
Q@ You haven't been itrying tosecure statements from the
Vv arious newspap er men, ho.rv'everé A XNo.
Q@ Youdeny having tr:ied to secure any statements from the
newspapermen? A I certainly do. S
Q@ Do you know I'. A. Xelloge? A I do.
Q@ A Herald reporter‘? A I do.
4] Do.you T emember meeting him during the esrlydays of |
the Darrow trial in the Federal Building in this city?
A T have seen Kellogg almost deily since the Darrow
trial hes been in progress, snd over at the Federal Build-
ing I presume.
Q Vhat other places have youseen him hesides the Feder-
2l Building? A I have seen him around 'the different --
Q@ Corridors of the court-house? A Yes.

Q Do you reczll seeing Mr Kellogg during the ecarly days

of this trial either in the Federal B%ilding or the Corri-
dors of the Court-house, end &t that time saying to him,
you and he being alone, that you stated to Mr Kellogg,

were youst the boys' when Franklin denied Darrow had any

thing to do with the bribery and at vhich gellogg replie
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"I do not think so." Did you not then say, "Dontt you
think we ought to go in and help the old.man.out of the pe
itentiary", and did not gellogg then reply, "No, I think
he is guilty;" did you not then say, "Maybe he is, but we
gre gving in and help him and get him out of it; he has
slways bheen a‘good fellow with the boys; we ought to do it"9
A I didnote. ]
Q@ Did you ever at zny time -- did you say enything like
that in substance or effect? A' I did not.

Q@ Did you meet Mr Kellogg on July 10th &t Sixth and
Broadway day beiore yesterday? A I think so.

Q You had & conversation with him 2t that time? A Yes
sire.

Q@ Who elsevas present at that time? A People on the
street; I dontt know anyone overheard the comversation.

Q At that time did MT Kellogg say to you -- did not this
conversation occur, Mr Kellogg say to you, "L would have
hard work to remember Franklin's --" &and at that time

did you not ask MT Kellogg to egppear as a witness for the
defense, and did not MT Kellogg reply, "I would have herd
work to remember Franklin's exact words". Pid you not

then szy, "I don;t know that I could remember them."?

A I did'not. '

Q@ You did not? A Pardon me; I did nots

Q Did not Mr gellogg then say, "If they sk you, vhat

will you say?", and did yvou not reply, "I will say he s&
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that or words to that effect." Did Mr Kellogg then say,

"The" questionsdirected against Franklin were shaped so he
\
could not answer them because they contained words that he
did not say§ or'meanings thaet he did not intend} and did
you then -- 3id he not further say he had to deﬁy certain
things beceuse of the cunning wording; did you not then say
"That don't make any difference; that is splitting hairs",
and did you not s&lso say, ‘"You mean that on the stand
Eranklin made technical denials of the questions and not
denials thst he, in fact, had said that Darrow had nothing
to do with it. Did such a conversation occur between you
eand Mr Kellogg? A There was a conversation concerning --
Q  Answer yes or no; then you may modify ite A XNo such
conversation as that --
Q Neither in substance nor effect? A Mr Franklin was
discussed.
Q Well, answer this question.
MR APPFL He says he wants to explain. He started in to
say what was said. , .
THE COURT: He has seid no. Now, he wants to explain.
IR APPEL: This is another question. |
MR FORD: Did he say anything like that in words?
MR FREDERICKS: May it please the court, we must ask, did
you say that in substance or effect. Ve did ask did you
sey that, end he said no. NOw, he wishes to add --

TEE COURT: I am zbout to sdmonish him it is his duty to
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enswer that question yes or no, 2nd then he may make such

explanation as hedesires. Is"that clear?
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MR. FORD® 1 haven't been allowed to finish it. Did you
have such a conversation, either in words, substance or
effect? A 1 would like to have the previous question
read.

THE COURT. Yes, read the previous questicn and answer.
(Last question read by the reporter.)

A No, sir.

MR+ FORD+ Q \Niether in words, effect or substance, yesl
or no? A As 1 remember--

TEE COURT. Now, 7. Jones, you should answer that question
yeé or no and then make such amplification and explanatidn
as you desire?

A Yo, sir. VNowyy can 1l explain?

THE COURT. You may explain.

MR, FORD. Just a moment--

MR . APPEL. FHe must explain.

MR « FORD: We wish to take issue with the court on that
prqposition. ‘1 think we can show your Honor fhat that

is not proper on an irpeaching question. We have put an
impeaching question asking him if he had a certain conversa-
tion and he says no. We asked if he had it either in sub-
stance or effect and he says no. Now, if he did not have
that conversation it is absolutsiy immaterial what other
conversation he might have had unless he wishes to modify
this. That is the only explanation he can make. 1f he

wishes to mocdify it or say he said it in part, all right
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There was part of it he wishes to say, that would be a
modificaticn which would be permissible, but for the
witness to go on and say anything else, any other conversa-
tion or talk about =n entirely different subject, or

even talk about the same subject but say nothing like
this, it would not ve in any sense a modification of his
angwer.  That is all he is allowed %o do, -to meodify his
ANSWET . The witness cannot go on and explain his reasoﬁs
for believing certain things to have ocourred or not
occurred and give his conclusions.

THE COURT. i, Ford, you have no difference of opinicn
between you and the court. 1 don't know how an explanation
to the answer could be other than a modification of it.
MR-.FORD- Put, your Honor, witnesses sometimes when
asked--when they ask for an opportunity to explain their
answer, go off in a long lecture on something entirely

out of the record. .

THE COURT. If he does it will be strickeﬁ ouvt .«

MR . FORD, w»ut the harm is done then.

MR . FREDERICKS* 1 would just like to add one statement,
that 1 ‘believe it to be the rule--1 believe it to be the
rule that on impeaching questions you may ask-~this is our
impeaching question of this witneés.

THE COURT., ves.

MR , FREDERICKS* ghat you nay ask the witness, Did you not

testify thus and so or in words to that effect or in sub
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stance. He must answer that yes or no; that that ends
thé controversy « There czn be no amplification of it or
could not be permitted to show what had happered or what
had occurred.

THE CQURT. You are entirely right so far.

MR « FREDFR1CKS. mnecause, when it comes our turn, for
instance if we should desire to put Mr. Kellogg—-we may put
Mre Kellogg on and propound to him the exact question we '
have propounded to this witness, and he can answer it in the
affirmative or the negative, and they cannot amblify, eithef
one of them. 1 believe that to be the rule. |
MR « APPEL. When Franklin was on the stand he was allowdd
to explain about everything.

MR+ FORD. 1f we can ask one question with your Honor's
permissigon, 1 think it will dispose of.it; 1 think our
reasons will appear. |

2 18 the statement which you have made to the effect that

you never had such conversaticn, either in words , effect

or substance, do you say that without any qualification

whatever? A No, 1 don't séy~it without qualificatidn.

Q@ Then you did have a part of tre conversation? A 1 dis-
cussed it with irn Kellogg, yeé,*sn:‘

MR« ROGERS + Just wait a moment, Rn Jones. -ifre Franklin

82t on that stand day after day and every time 1 put an
impeaching question to him he was zllowed to slosh all over

four pages of explznations and denials, qualificatiohs an
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one thing and another and here they put a question that
doesn't sound like anybody that knew the English language
talked it until we cannot understand it and the witness
desires to explain and is not allowed to.

THE CéURTo Mr+ Rogers, you are jumping into conclusions.
THE COIRT has held that he is entitled to make such an
explanation or modification, but has listendd to the Distric
Attorney as he will always listen to the District Attorney
or to the defendant so long &s they want to be heard upon
questions of law.

MR . APPEL. We were just simply stating a precedent.

MR « ROGERS. Asked two more questions.

THE COURT,., TFor the purposebof merely clearing the present
purposes of his position and the questions were allowed

for that purpose and the court hasn't changed the ruling
heretofore made and the witness is now directed to make
such explanation and confine his explanation to a modifica-

tion of his answer as he may see fit. Proceed, ir. Jones. -

scanned by L4500




© 00 9 O Ut R W N

= et
DD =D

14
15
16
17
18
19
20
21
22
23
24
25
26

4610

A  The Darrow case was discussed in various ways, »as I
remember the convergation, I told Mr Kellogg I expe cfed
to be called as & witness at any time, and he esked me what
I would t estify to, =nd ;,I told him concerning certain
statements that Franklin made to me. The suljject was
senerally discussed then, if I remember right, snd he ask-
ed me if Franklin made thestatement, snd I ssid yes, and
during the discussion I told him that I thousht Franklin.
madé & mistake by denying it in his testimony, end he says
that Franklin probably did not sgy word for word what Mr
Pogers had put to him in his entire questions, znd I seays,
"Kellogg, I think yousre splitting hairs.,” I think that.
is all there was to the conversation. Now, I never asked
Kellogg if he would be & witness, beceuse I didn't know
Keilogg‘ until weéks and weeks after the Franklin preliminary
hearing. I didn't know there was such a man inexistence.
IR FORD: At the time you heard this alleged interview
with 1T Frenklin, what was your business';«’ A I was a nevs=
paper man. |

For what paper? A The Tribune.

?

Q ‘.’.’ha‘r; particular sssigmment did you have at that time?
A I had the Franklin c ase.

Q@  TReporting it? A Yes sir.

Q Did you ever write this interview in your paper or

publish it? A I turned the interview in to the city editor

whether itwas published or not, I don't know.
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Q As a matter of fact you know it never was published,

don't yog? A I know no such thing, sir;

MR APPEL: Vait & moment. It is immsasterial end notcross-

exeminegtion,

MR FORD: Did you look for it? A No sir. I dont

think tl;xat file covers it. I think it was in ]Z'ecember’.

MR FORD: fes, I see this is only for November. Tontt

you know you never wrote such a story, end that such &

story was never published in the Tribune?

MR ROGERS: Just & moment now; that is & double ques-.

tion. | |

TEF COURI': Obj ection sustained on that ground.

MR ROGERS: I take exception to the manner end sttitude of

counsel in his questioning of the witness wd er these

circumstances, aﬁd in that vicious rep eating the question,

and saying, "Don't you know" by repetition, znd I suggest

to the court that in view of the well knovnfeeling of

bitterness on the part of the District Attorney's office

against the Tribune, for various reasons, that it does not

become them to insult a reporter to get even that way.

IR TREDERICKS: Now, may it please the court, I wish to

state that the District Attorney's office has no feeling

or antipathy towards the Tribune in any way, shape or form,
ad that is a personal matter, snd I don't wish it to go‘

undenied. Ve have no such feelirg. I have ﬁo such feeling-

toward any peper or any man on (04's green earth; life
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'@  You dontt know that it was ever published., Vho is

. Q You furnished him the account of what had transpired

612

is t oo short.

MR FTORD: And personally I am a subscriber to the paper,
and read it every day‘. h
THEE COU;RI‘: "Now, let's go on with theexamination of this
witndsse. Objection sustained on the ground it is & dou-
tle cquestione.

MR FORD: Dont't you know that such & storywes never.pub—.
lished in the Tribune?

MR APFEL: Objected to z§s immaterial whether it was pub~
lished or not. me has elready answered it, though.

A I don't know wvhether it was or not.

your city editor? A Our city editor at that time, I
think was Mr J. C. Stewart.

Q And you turned a story in to him? A Yes sir.

Q pave you ever looked for that memorandum? A Vhat mem—
orandum, |
Q@ ° The document which you wrote, the story which you
wrote -- copy. A No. )

Q Copy is the temm you use for it, is it? A Yes sir,

Q You have never looked for it? A No sir.

Q@ You knew for mometime you were going to be a witness
in this case? A I gdidn't suspect it even, until Mr
Rogers cross-exzmined Bert Franklin,

Q Didan't suspect it until that time? A NO sir.

v
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in order that he mightcross-examine Mr Franklin on it,

did you not? A He asked me for it and I furnished it

to him.
Q He asked you for it and you furnished it to you?
Yes sir. |
Q Did you go down to your office and get the exact words?
A I did not.
O; You did not? A No sir,
@ You are not sure that the se are the exact words?
A To the best of my recollection they &sre the exact words.
Q@ Well, btut you are qualifying it with the words, "best

of my recollection"? A Yes sir.

¥R ROGERS: I take sn exception to that e&s not cross- exam-
ination, and I obj ect to the cuestion upon the same grounds
already asked and answered zt least three times.

TEECOUR': I think that objection, it is asked and answer-

in the former questione.

MR FORD: Didntt you look for yourstuff in the paper the
next day after youwrote it? A I think I looked for it,
yes sir. I didn't read the article.

Q@ It is your custom glways to look for it? A I look

to see if it is in.

Q@ You considered that en important item of news? A Yes
sir.
Q@ And didn't look to see whether the city editor had c

3
?
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is well taken. I think that ground is fully covered
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it out or not? A The general =zrticle was there. That
particular portion 4f it, I don't think I looked to see.
Q You didn't see it 'an‘d you know you didnt*t see it,
beczuse it was not there. |
MR ROSERS: Now, he has notstated enything of the kind.
That is no way to cross-exemine & witness, make an asser-
tion like that with three questions in one, part of whicp
is covefed end part of which is not.
THE COU}?{[‘:V I think you will have‘ to divide your question.
IR FORD: Let me hear the question.

(Last question r ead by the reporter.)
MR ROGERS: we has not say he didn't see it; he said he
didntt look for it.
THEE COUXT: What is the objection?
¥R ROGERS: The ébjection is that it zssumes samething
that the witness has not said. |
THE COURP: The objection has already heen sustained and -
counsel is reframing the question.
¥R FORD: 1Isn't it true, T Jones, that the reason you

didntt see it in that article, is becsuse it was not there?
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MR« APPEL. Your Fonor, 1 object to that question, because
it answers itself; if the facts contained in that question
are true, 1 certainly cannot see anything--

MR . FORD. Sures

THE COURT. Let us have the answer. tche objection is
overruled,

A 1f it was not there 1 certainly would not have seen it,
no, sir. .
Q Don't you know ycu did not see it and the reason you
did not see it was because it was not there? A VNo, 1 do
not know that. |
& VWhat other work have you done for the defense besides
furnishing them a copy of your testimony?

MR » ROGERS. 1 take an exception to the asking of fhe
question, in the first place 1 designate it as untrue
under the statement of 'the witness that he has done any
wor k fdr the def ense. He gaid he furnished me, at my
request, a copy of what was said, and it is not cross-
examination, and it is objected tc as a question on that
ground, and we take an exception td its being asked;%%gat
be doing work for the defense when a man tells ne what he
knows and 1 ask’him for ite-

THE COURT. The objection is sustéined upon the ground it
is not cross-examination.

MR » FORD. Did you not furnish ifr. Rogers a list of other

Wwitnesses who could testify to various matters of impeac

rent? A wo, sir.
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Q@ Did you furnish him the names of any persons who were
present at any alleged conversations with Franklin?
A Yo, sir.
Q@ Are the namés of any persons who were present at any
alleged conversations with any other persons? A DNo, sir.
Q Do you know ire Dias? A 1 dos
Q Who works onthe same paper you do? A Yes, sir.
Q@ WHave you and Mre Dia§ conferrdd together about this
matter? A Trobably we have talked it over a nﬁmber of
times o _
Q@ How many timee have youtalked it over together? A 1
couldn't say .
Q@ Absut how many? A Severd times; ﬁalf a dozen times,
probably «
Q And since When.have you talked it over? A Dieas and
1 have been discussing the Darrow case in all its phases
from time to time since it has been in progress as 1 nmet
him in the office and met him about the court house .
Q 1 am talking now about tris particular conversation,
you have talked it over half a dozen times? A What par-
ticular conversation?
Q fThe particular conversation you had with Franklin?
MRQ ROGERS. That is an assertion.on the District Attorney,
"Now, you have talked it over half a dozen times", and the
witness has rnot said so.

MR « FORD., 1 am asking him, that is in the nature of a
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question.

THE COURT. Asking the question.

A 1 don't know that 1 ever discussed that with Digsi

Q MR . FORD. You have never talked over with Diag what
bad ocecurred there at that time with Franklin? A 1 aon‘t
remenber of it, no, sir.

Q@ You never discussed it with anybody until you heard

Rert Franklin testify in court? A 1 probably discussed

it with & nunber bf people at the time he made the statement
and subsequent thereto.

Q How many times between the 28th day of November, 1911
and the first day of June, or about the time tkt Franklin
testified, how many times durirm that period did you discuss
it with anybody?

MR . APPEL. We object to that as not cross-examination,
imnaterial, irrelevant for any purposes; there is no

point in it, no point can be protably gotten from it, your
Honor, it is just fishing, your Honor, that is all.

MR« FORD, westing his memory.

MR « APTE! . You cannot ask a nan on cross-examination--

THE COURT. opbjection sustained.

that he never looked at a memorandum, that rte never mentioned

the conversation until he mentioned to Mdr» Rogers during

the tine~-

MR« ROGERS. Oh, no--
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MR « FORD. --that Franklin was testifying onthe stand,
which was about the first of June, or thereabouts, and
this alleged conversation occurred in last December , about
the 13th of Decenber, a period of over 6 months, and we
certainly have a right to test the witness's recollection,
how does it happen that he can recall it?
THE COURT. vyou have a right to test his recollection.
Read that question.
MR* FORD. rhe question ig--
MR+ ROGERS. Wait a moment--
THE COURT. ihe court wants the question read. 1 will
hear you before ¥ rule or before 1 change the ruling.
(Ques tion read. )
MR +« ROGERS. 1n the course of his argument counsel made
a misstatement of the evidence, absolutely; he made the
statement that the witness had sz2id that he never had dis-
cussed it from that day upgtil hé talked with Mi. Rogers
about it. The witness says it was discussed at the time
and discussed at other times and he said he didn't remember
the time., 1f counsel is going to repeat evidence he must
repeat it correctly, otherwise it is error and 1l assign
it as such. |
MR+ FORD. rthe reporter will note it.
MR « ROGERS. Without any reguest, undoubtedly, from you.
THE COURT. 1 think under the statement made counsel is

entitled to the question on that matter to test his memox
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The objection is overruled on that ground.

MR, APPEL. We except.

MR+ FORD. mpead the question.

(Question read. )

MR. FORD® 1lumeant to say--this is the 28th day of
November , 1 meant to say the 13th day of December instead
of the 38th day of November. A You mean approximately -
how many times?

Q Yes. A Approximately a do-zen or more.

Q@ About the time that it happened or subsequent td tha t?
A Subsequent; of course.

Q Well, how long subsequent to that? A { think the
subject was freely discussed among the newspaper men fof
several days éhd 1 presure from time to time as the
matter was brought to my attention it may have been dis-

cussed.
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IR TORD: Don't you know it was never published in any

newspaper end it was an important item of news if it was
true., |

MR APTHL: Ve object to that as immaterial, your Honor,
not cross-examination., That is nét cross- exemination that
something was not published.

THE COURT:" 0bj ection sustained.

MR FORD: Who directed you to interview Mr Franklin on
that occasion, if anyone? A I directed myself.

2 Did anyone tell you to go to MTr Franklin? A No sir.
Q@ Did you hear anyone say to anyone else to o to Mr
Franklin? A XO sir.

Q@ You dontt know that the reporters were directed to go

'to MT Tranklin in order to get this statement? A No, I

do not know.

Q@ You don't know,then,t hat MY Franklin was makiny what-
ever statement he made und er orders?

MR ROGERS:" Wait 2 minute. I take an exception to the
asking of that kind of a question, sir, I do not velieve
that counsel even pretends or expects, from the way he is
making his exumination here, that he can sustain a convic-
tion if he got one for 15 secondls, znd I sukmit, your Honor
that this kind of cross- ezamination ouzht not to be per-
mitted, =d -- We are perfectly helpless, sir, -- I take
an exception to the asking of the question and to the re=

citation of matters of that kind, and I submit, if your

scanned by 5L AN LBRARY




O 0 I S Ut b W N =

[ I RN R O R R S S S S S S S T v e
S Ut R W N M S © 00 NG Utk W N H O

4621

Honor pleases, it is not ¢ ross-examination and counsel
vught not to s&sk such a question.
MR APPH:: Your Honor will see —-
THE COURT': The objection has been made, and I think i.t
is well taken. The objection is sustained.
MR FORD: If the court pleas’e, here is & man who was a
newspap er reporter, and we want to show what his object
was in going to Mr Franklin st that time and to show what
his knowledge was of that situation and the reason why
that was not published in the paper,» and, if ppssible, to
show that the witness is mistaken, &t least, vhen he says
that he even wrote it up. Now, here 1s a man that was a
reporter engaged in ferretting‘out news, and gaining in-
formation and I \ffant to show what information he gained.
THE COURT: Read that question.
MR FORD: Not as proving that the things were true or
untrue, but proving what information he gathered, &s & mat-
ter of fact, and ~athered information -- what was that
information.
THE COURI': Read the question.

(Question read.)
YR ROGERS: It essumes something from MT Franklinrs testi-
mony ; that is all. |

MR FORD: 7Tt is cross-exzmination. You can assume any-

thinge.

THE COURT: Objection sustained.
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MR FORD: Didyou talk with MT Gage the same day that you
talked with Mr Franklin? A I do not recolleact..
Q You do not recsll? A No sir. |
Q You recall that MT Gage was MT Franklin's attorne}y
at that time in court? A I know that Mr Gage represent-
ed Mr Freanklin after MT Davis had or.iginally appeared for
him, and I think that day Mr Gage was in court, yes sir
Q@ Do you recall having en interview with MT Cage?
A No, I do notrecall an interview with Mr Gage.

Q Didntt you publish an interview in %he paper with Mr

oS

Gage on that day? A I do not recall it.

Q Or remarks made by Mr :;age? A T do notrecall,

Q Didn't you publish proceedings of the court on that
day? A I did.

Q Don't you rec‘all what the proceedings in court were on
that day? A I do.

Q  Vinat were they?

MR R0GZERS: I object to that as notcfrossé“exmination.

MR FORD: Te.sting his memozry.

MR ROGERS: I suggest we adjourn now until next month

eénd let counsel sit down and read it orer for his owm

satisfactione.

THE COURI': Objection sustained.
¥R FORD: Do you mean to say now you didn't hear either Mr
tage, Mr Darrow or Mr Davis direct the reporters, you or ,

the other reportsrs present, to oo to Mr Franklin and get
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arstatement fram him? A I heard no such direction.

Q Md you never zathered any such informationé A No
sir.

Q You didh't Believe MT Franklin when he made whatever
statement he did make, did you?

MR APPEL: That is immatérial.

MR ROGERS: Not fross-~examination.

MR APPEL: ©Not cross-examination; calling for the wit-
ness! opinion, for his ownféelihgs in the matter.

THE COURI': It is calling for zn opinion of the witness.
The objection is sustained.

MR FORD: Vasn't that the reason you did't publish vhat-
ever you heard, wasn't that the reason because you didn't

beliere it.

pleases,that this was not published. " Counsel has put it
into his own statement and he is assuming it is true;
because he said it does not make it so by & whole lot, and .
it has not veen shown it has not been published, The
witness says he turned it in but he didntt read the zr-
ticle to see if that particular portion of the article
appeared, or vhether the city editorAcut it out. Counsel
cannot ask such a sort of & thing, and he is gradually
trying to drive ﬁhis into the minds of the jury and the

court that it was. Counsel has not -ot the-article be-

fore him; if he has, let him sec it.
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MR FORD: If counsel desires to put that article in and

can find any article like that, they cen introduce 1t on
redirect, if there is such an srticle inexistence.

MR APPEL Oh, he cahnot put anything like that on the de-
f enswe,  That isbezginy the question here, and counsel mak-
ing any such proI')osition to us -- the article would not
be admissviblé in evidence, and any lawyer on the part of.
the d efense that wou.ld introduce it as part of the evidence
ouzht to bhe disbarred.

MR FORD: : Introduce it the same as you introduced Gib- .
bon's article this moming.

TERE COURT: What is the purpose? Do you wish t zssign
error, MTr Appel?

MR APPEL: I did it, your Honor.
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THE COURT+ All right. The error is assigned. Now,
read the question, ¥r, Repbrte:‘
(Ques tion read.)
THE COURT. Objection sustained.
MR * YORD. That is all.

REDIRECT EXAMINATION.

MR. ROGERS+« 'Q Did you know, M. Jones, when speaking

of this man Kellogg of the Herald, did you know, did you

hear or did it come to your information that three weeks
ago 1 myself, accompanied by M Dehm, went to the office
of the Ferald and told them they had two Burns nmen on their
staff down there and they had better let-them offf

MR, KEETCH. 1s this in the form of a question or testify-

ing?

MR+ ROGERS: Inthe form of a question and if it becomes

material it will be so testified to.

MR « FORD. Ve object to that on the ground it calls for
hearsay, and the statement of a witness not under oath,

Hre Rogers, and without any fourdation as to the source

of iir« Rogers's informtion .

MR « FREDER1CKS* And we will ask the court to instruct the
jury that what ir. Rogers has s*tated is not evidence and they
should disregard it. '

MR « APPEL. Ve are asking the witness the question.

THE COURT. 1 assume that is a question.
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MR . APPEL.. Yes, it is.
THE COURT . Let us have it and see if it is a question or
a statement .
MR+ FREDERICKS . We will ask that the jury.be admonished
todisregard it .
THE COURT. Of course, if it is a statement the jury
will be so admonished and if it is aqgestion, that is an
entirely different matter. Read it.
(Question read.)
MR+ KEETCH . We object to that as incompetent, irrelevant
and immaterial, argumentative,.not redirect examination.
THE COURT. Objection sustained.
MR « ROGERS » @ ¥r. Jones, did you ever get a dollar or
any compensation or reward of any kind whatsoever from theA

defense for anything? A No.

Q Did you ever have a promise of any compensation, reward,

present or anything from the defense for ary purposes what
soever? A VNo, sir .

Q@ Did you ever work for anybody connected with the

defense here? A No, sir .

Q Speaking of the matter of the publicaticn of the pro-
ceedings onthat daysy-1 wont put it in that form--strike

it out--you know, don't you, that there exists an animosity

of monsiderable magnitude, quite a momentous affair,

" between the District Attorney's office and the paper which

you have the honor to work upon?
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MR . KEETCE . Just a moment. We object to that -- 21_
MR « FORD* We object to that onthe ground it is incompetent
irrelevant and immaterial unlé&siﬁhe malice on the part
of this witness towards the District Attorney--that would
be a .proper questibn, but any malibe that might exist betwee

his paper and the District Attorney's office would be absolu

'ly immaterial and not redirect examination.

MR, KEETCH . On the further ground, it calls fer a conclu-
sion of the witness.

MR « ROGERS+ May 1 be heard?

THE COURT. ves.

MR . ROGERS . The cross-examinzation of this witness Was not
a cross-examination at all; it was a series of statements
many of which were insults and many of which were not

ques tions or inténded to be questions, and nothing in the
world but an attempt *o h@miliate, annoy and browbeat the
witness; undef those conditions 1 cannot assume it was

done for any other purpose except private malice occasioned

by the fact which 1 believe the witness will testify to,

that the paper which he works on, the Tribune, owned by Mr.
Farle, or by the Tribune Publishing Company, of which iir.
E. T. Earle is an of ficer and menber, bitterly opposed the
eldction of Captain Fredericks af the time of the last
election.

MR+ FREDFRICKS. We would like to have M. Rogers cite any

guestion that was asked of this witness that was zn insu
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THE COURT® 1 am about to inguire of the witness myself.
MR « FREDERICKS. We would like to have !Ir« Rogers cite it,

he has made the statement.

THE COURT. 1t is the duty of the court to protect witnesses

from “irsults, and if this witness has been insulted the
court will take some proper action.

MR « BOGERS. Very well, sir, 1 will take that up, if your
Honor ple&ses, as soon as the record is transcribed, and -
I will sfand here Monday morning and show that not ohly

by one but by a dozen guestions, and if 1 do not do it,
your Honor may punish me for contewpt inthe manner you

may deem best.

MR+ FREDERICXS. 1 don,t think there would be any occasion
for punishing counsel for conterpt.

MR, ROCFRS. 171 will be here Monday morning. The cour? hasb
asked me and 1 am ready to respond on Monday morning. .
THE COURT- Ye will go on with the case, with other queé~
tions »

MR« FREDERICKS. The court has heard this statemént here.
Mr -Rogérs is about a year behim the times . when he speaks
of ¥, Earle and myself, Jjust aboutva year--that was last
year, and this is this year and 1 would like to have the
opinion of the court as to whether this witneas has been
insulted by any gquestion.

¥R, APPEL. We would like to knov what he means}by "one yenr

behind the times?" TLoes that mean that some time there
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have been some’differenceé?
MR, FRELDERICKS. A%t some time there may have been, but
not now.
¥R. ATPEL+ We would like to know when this friendship

ceased.
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THE COURT: No, we will not go any further with that.

I would like to ask MT Jones a question. Mr' Johes,

has the manner or any question of the District Attorney
insulted you or offenciéd you? It is the dity of the court
to pretect you from any insult on this witness stand,

and if you have bheen insﬁlted, I want to know it.

Couné el stdates he thinks you have been, snd if you have I.
went to khow it, a‘nd the court will protect you from any—'
thing of that kind. A No, I have not been insulted.
TEHE COURI': The court saw no insult,
M_F‘i ROGERS: You may call it an insult or not, Mr Jones --
THE COURT: Now, gentlemen, we are through with this in-
cident.. The sole purpose is to protect the witness if he
requires protection, Now, are there any other cquestions
>to ask of this witness at this time?‘

MR P.OéERS: %{es, there are some more. A . If you will
allow me to explain my answer to you, your Honore.

THE COURT:  Yeés, you m&y. A I mizht have been insulted
nad I not heard that this was cominz several days &30

MR FREDERICKS: Does the witness think he must not be

cross-csxamined.

MR TO0GERS: They sent you word they were going to do some-

thing to you, didn't they, if you went on the stand.
MR FORD: Sent him word? A YNo. They evidently talked a
good deal, though.

MR PO";}BRS You got it that you were going to be trimmed
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if you went on there, or words to that effect, didn't you?

MR FORD: We object to that as not in anywise being redirect

examination.

MR ROGERS: We have a right to show --
MR FORD: Let me make my 0b] ection.
THE COURT: One at a time, gentlemen..
MR FORD: The only thing that is pertinent is this, what
the Yvitness’ has said and what is hisgtitude towards the
case. What the att.itude of the District Attorney to=

wards the witness ilss“absolu’cely immaterial, and has noth-
ing to do with the case, the jury is not interested, in ‘
their deliberations by the attitude of ’ché’ District At-
tormey; they are interested only by the testimony that
comes from the lips .of witnesses; the jury here does not
care one rap, and should not care one rap vhat the attitude
of the District Attorney is towards any perticular indi-
vidual or towards witnesses; all' they are interested in is
the testimony of witnesses themselves, and the e\ridencé
they are' giving; vheat difference does it meake what the
District Attorney sttempts to do with this witness?

THE CQURT: ©Not the slighest.

R ROéERS: It does make a difference if the District At-
torney sends word to a man if he goes on that stand he
will trim him.

MR FORD: Tid e ever send him such word?

MR ROGERS: I am ssking that; that is the question, let
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have an angwer,

MR APPEL: Or aryone.

‘

THE COUR': Let us have an answer. I have ruled your way,
what is the answer? A Not to my knowledge. o
OR ROGERS: What did you mean a moment ago when you said
if you hadn't known this was coming several days &go,

what did you mean by that?

MR FREDERICKS: That is objected to zs incompetent, irre-
levant and imateri'al. Probably every witness knows ~when
he takes thestand, his statements will be combed over,
THE COUK': Obj ection sustained.

MR A’:D?EL: Ve except.

MR ROGERS: Now, next Monday moming I will respond to

" your Honor's request.

THE COURT: There is nothing further to respond to. I

think the witness has covered it; it is a personal mat-
ter with the witness and he has covered it. Gentlemen
of the jury, bear in mind your former esdmonition. Ve
will take a recess for 5 minutes. That is 211, 1T Jones.
(After recess.)
J". L. BARWARD, a witness called ontehalf
of thedéfense, veing firsi duly sworn, testified zs follows:
LIRECT EXAMINATION |

MR ROGERS: Your name is J. L. Tarnard? A Yes sir.
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Q here do you live? A Padadena.
Q How long have you lived in Los Angeles County? A Since
about 1900,
Q Your business or occupation? A Newspaper reporter,
Q How long have you been in the nervspaper busimss?
A Well, I have veen in the editorial end, I think about
6 yearé, vetween 5 and 6 years.
Q Vith what paper are you at yresent connected?
A_ Los fngeles Express.
Q How long have you been with the Express? A Since
June .SOth of last year.
Q June 30th of last year? A I am not dquite sure of that
date, but I think that is ebout right.
Q@ Do you know Bert H. Franklin? A fes sir'.

Q@ How long have you knowvn him? A I think I met him in

neighborhood of 3 or 4 years ago vwhen I was working for
th e Los Angeles Examiner.

Q  Then youwere working for the Los #Angeles Examiner?
A - ves, I misht have met him before that time, but that
is the time I distinctly recollect of meeting him.

Q@ Did you have & conversation with Bert H. TFranklin
about the time of the prel'iminary' examination of said

Franklin on the Fain matter or the Lockwood case? A WVell,

-
a

I covered both preliminary examinstions and I think I h

conversations with him on both o casions.
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Q@ At the time of the examination in the Bain case, did he

sa:;r‘ to you that MT Darrow never gave him -- that is,

Franklin -- one dollar or any moner of any kind to bribe

any juror and MT Darrow never knew sanything zbout the

bribvery of any jurors at any time or words to that effect

Znd substance? I have omitted the profanity.

MR FREDERICKS: ;rust a moment, Mr Barnard. I don;t wish to

interpose objections, I want just a moment's time to

look over our notes tosee if the foundatXon has been

laid.

THE COURT: All right.

YR FREDERICKS: ©No objection. ,

THE COURT: What is your answer? A  Read the question.
(ouestion read by the reporter.)

A Vell, part of that is correct, and the latter part 1

don;t believe is. I think I could give more substentially

his words, that is, I don;t remember them vword for word,

absolutely, I would not attempt to give that.

IR FRED)EPICK’S';: .5'ust a moment, You are not going to give

them without another question.

THE COURT: No, don't give them without another guestion

to save anobj ection.

1R RO;’}ERS: Did he say anythin.g to that substance and ef-

fect and if not, just tell us to what part of it he did

say end what part he did not.
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MR . FREDERICKS. Just a moment--we object upon the

ground that nc foundation has been laid and, of course,
the persons present has not been laid and 1 am assuming
counsel refers to the same conversatiorn that he has asked
the other witnesses about, if 1 am wrong 1 presurme he
will correct nme, but the ques tion now asked is did he

éay anything to that effect. We do not believe that that
is permissible under the rules. Did he say that in sub-
stance or effect, is the rule, and the idea we must be
governed--

MR + ROGERS . Trhe voluntary answer of the witness was,
wher 1 said--the witness said--1 said, "Fave you told iir,
Bernard that? A No, sir, and the best evidence 1 didn't

ig the fact it never was published in the paper. G Fever

- mirnd about your best evidence. Please say whether you did

or not and don't argue wWith me. A 1 did not. Q@ vVery
well " And the voluntary =answer, "A Or anything to

that efféct."

MR . FREDERICKS+. Yes.

MR . ROGERS., So 1 am.asking the witness ©precisely what
Franklir voluntarily s=2id . _

MR+ FORD. 1f the court please, the question just preceding
this, did he say anytring like that in substance and
effect, the witness said he did not. |

MR, ROGERS. But the witness gaid be did not.

MR, FORD. Just read the second question before this, res
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the question and answer.

(Last question and arswer read by the reporter.)

THE COURT. Gentlemén, 1 have the matter in mind. 1 think
we are spending more time than the matter needs in dis-
cussion. 1 am ready to rule on the question. 1 think the
ques tion is a proper one.

MR . FREDERICKS. 1 think counsel should split it so we can
have a chance to object. Fe should talk to this witness
off the stand and findrout what he will testify to.

THE COURT. 1 think the counsel is entitled to the
question.

(Last question read by the reporter.)

THE COURT. rshe objection has been overruled. Answer the
question .

A The question—?his statenent at that tine was substan-
tially as Mr. Rogers has stated it up to the point where

he refers to Franklin making a statement regarding other
jurors or the bribing of other jurors. 1 think 1 could
get at it easier by stating just what ilr. Franklin eaid at
that time .

MR, ROGERS+ Go right ahéad. A 1 was called out of the
booth where 1 was “gending the preliminary over the tele-
phone to the Express by messenger , who tola me that ur.
Franklin wanted to see me, and 1 went cut to see him, and

¥r, Lockwcod had made a statement just prior to the time 1

went into the booth to the effect that lie--relative to the
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conversaticn in Mr, Franklin's office about Darrow being
able to fix it and so forth and so on, regarding the
transfer of the money, and Franklin called me over there
and he said-~l will cut out the profanity--

MR. FRFDFRICKS . Put it in. |

A FHe said, "Anybody says that Darrow ever gave me a cent
to bribe a juror is a CGod Damn liar," and 1 took the
statement. ‘1 think that is about as far as he went that
time, and later 1 was called into another‘oonferencelwith
sore other neWépaper men who were present.At this time.l
was alone with him.

M%, ROGERS + That is all.

CROSS-EXAMINATICN »
VR . FREDERICKS. in Banard, wasn,t this what ¥r. Franklin
g aid: JLockwood had just festified cn the stand to the
effect that Mre Franklin had told him that he would see
Clarence Darrow, that is, lockwood had just said that
Franklin had mertioned Darrow's name, 1 don't know that he
had just said, but he had said it a short time previously,
Lockwcod had said that Franklin had nentioned Darrow's
rame in their conversaticn, and didn't Franklirn state to
you this, that anytedy said that he had ever mentioned
Darrow's name to Lockwood in cornnecticn with that natter
was a God Damn liar? A VNc, sir, that was not what tre

said to me that day, 1 am positive.
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Q@ Now, did he ever say that on‘any occasion to you?

A Yot in relation to that matter, no, sir. Not in
relation to j.0ckwocd's statement unless, 1.guess, after he
testified we were talking out in the hall, he came and
triz d to explain the situation.

Q Tried to tell you what he had said, is that it?

MR . DARROW® Just a moment--1 object to that.

MR « FRECERICKS. Well, 1 thought 1 was shortening it.

THE COURT: The objection is overruled.

(Last queetion read by the reporter.)

MR, ROGERS. He tried to tell you, that is wkat he had
said is--1 don:t think it is quite cross—examination; 1
donft think it is shortening matters at all, because 1
cannot understand it.

¥R+ FREDERICKS. ‘Well, then, 1 will try to make it clearer.
Q i, Franklin testified here that what he had said to you
was what 1 have related to you, that he had said that
anybody said that he had ever mentioned Darrow's name

to Lockwced was a so and so damn liar. How, that is what
he s=zid %o you out in ttre hall after he had testified here,
isn't it and asked ycuif that is not what he had said down
at the preliminary examination, if you get me? A Why,

1 wouldn't say for éure because just about the time that
he--he went at the thing in two or three different angles d

and ¥r. Ford came up and stopped us talking before we got

down to any definite basis z2s to what either one had saig
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MR « ROGERS + Pardon me, are you referring in this--when

you say"r. Ford came up and stopped us,"

ycu are referring
to the conversation since this trial commence d? A Yes, si
¥R. FREDFRICKS . That is the understanding .

VR » ROGERS+ w0t the conversation with Franklin before

but a conversation since the trial conmenced?
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MR FREDERICKS: Now, MT Barnard, isn't it possible that
you may be mistaken in regard to that; newspapermen take a
gbod many stories in a day's time. A VWell, the reason I
remember that so specifically was that I was watching M¥
Franilin very close at that time, for the reason that I
vas expecting him to come out and make some kind of & clean
cut statement, and when he sent for me that morning I was
hoping that he had decided to come out and makve some kind
of a clean-cut statement, some place where we would have
some grounds on which to base some -~ every nexvs.xuap;eman
in town was practically up in the air in connection with
the case; didn't know vhere we were.

Q@ Something in the nsture of a confession; is that the
idea you were looking for? A Yes sirv.

Q | Now, thefact t.hat Mr Franklin made this statement

that Darrow had nothing to do with it or anybody saiqi%ra‘dm
ever: civen him a dollar and so forth. Diq you ever re-
port that to your paper? A It was turned in with the
line of the news right over the telephone.

Q Dontt you know that that statement wasnever published,
and doesn't that make you a little doubtful vhether you
‘turned it in just that way or not? A I don't think --

I probably didn't zive his exact conversation on zccount

of the xpress not wishing to run swear words, but I brough]

<t

out the facts, I believe, in my peper; I have never look- ,
ed it up since -- I believe I brought up something to the
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effect that Franklin had denied he had ever received any
money from --
Q@ Darrow? A ;[es sirl.
Q Well, he was denying his own guilt, took at that time,
vasn't he? ' )
TR ROGERS: Opjected to as notcross- exgmination.
R FREDERICKS: That same conversation.
MR ROGERS: r71,et's have the conversation; that is only one
thing. Vhat did he say.
THE COURT: Objection sustained,
MR TREDERICKS: The other conversation that was had when
you and all of the other newspaper boys were present, was
that at the same preliminary? A I think it was about 10

minutes later s the same preliminary.

Q@ And thet was st the Lockwood preliminary? A No, I

dontt think so. My recollection is that it was -- it
was over here next doore I don:t remember, there was sever
al continuancesthey had, and they jokeyed along the case

for a long while,

Q0  Trying to jog your memory up a little bit and in view

- of the fact you are working on the Express; I will simply

say you are trying to tell the vest memory you have on it.
Now, 2ll of these examinations occurred dovm &t the same
place, didntt they? A I think not. My recollection is

that oneexamination occurred dovm in -- or they started t
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hold an exeamination downstairs in Judge Youngt's court, but i
it was removed up to .:J'udge Bordwell's court which was then
in the mxt room adjoining.

Q But the subjé ct started, as you said here on the
stand, the subject started over the testimony of Lock-
wood? A Yes sir.

Q DB8esn't that refresh your memo:fy' that probably it was.
the Lb_ckwood trisel? A No, I wouldn't szy for sure; be~
cause my recollection is that he was called in to testify
in the case in relation to the Bain matter,

Q@ He did mention in this conversation, however, that
Lockwood had said this? A Yes sir. |

MR FREDERICKS: That is all.

I. B.. HENDERSON, a witness called on behalf
of thedefense, being first duly sworn, testified as fol-
laws:

DIRECT EXAMINATION
¥R ROéERS: What is your name, pleage? A My name is I.B.
Hendersone. |
0 There do you live? A 349 Vest Fiftjr-eichth street.
In this city? A S{es sire.

How long have you lived in this city? A 5 1/2 years,

O O O

that is your business or occupation? A At the present

time I zm building.

Q You build houses. How long have youbeen in that bus
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iness? A TFive months.
Q Do you know Robert Bain? A :ges sir', ‘
Q@ How long have you known him? A About three years.
Q@ Did you ever have any business with him? A Some,
yes sir. (
Q: As zmatter offact, you.built the house that he lives
in? A -&es sir.
Q@ AMnd sold it to him? A Yes sir.
Q You remember the circumstances or occasion, I dontt ask
for the date, but the circumstence of thearrest of Bert
H. Franklin én the charge of bribery? A :ges_sir.
Q Where did you live -- Vhere do you live with reference
1';0 Mr Bain? A I live the first lotwest on the same side
of thest.reet. .
@ That is youare right next door? A Y€s sir.
Q Now, within a few evenings after theearrest of Frank-
lin end before the prelimineary examination, that is be-
fore Franklints trial, did you have & conversation with
Bain in his house? A Y©€s sir. ‘
é In what part of the house was it? A Xitchen.
Q State whether or not at that time Bain said to you
sbbstentially thét he 'was -- that they, rather, were confus-

ed to know vhat they should do, and that he wented your

advice or words to that effect, and that you said to him

"If I were you I would meke & clear breast of the whole

thing and ecpose everyone who was implicated in this anyw z
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and then you said, "Who is responsible for this", vhere-
upon Bain said, "Bert Franklin"., That you thereupon ssked
him "Was there anyone else impliceted"? whereupon Bain
said no, Later in thesame conversation the name of Har-
riman .end the name of Darrow came up, vhether you mentioned
it or whether he: mentioned it, but the names came up,

whe reupon you asked psin if they had anything -- that is,
either Darrow or Harriman had amything to do with the mat-
ter, and Bain replied, neither one had anything t do with

it, or words to that effect or in substance?

MR FREDERICKS: I don't wish to object to ite Counsel has

not asked -- stated vwho all were present. Those two --
MR ROGERS: You maystete who was present? A Mrs Robert
Bain, MT Robert Bezin, MTs Henderson snd myself,

BRrR DO(_}ERS Now, {vill you enswer me? .A Your question is .
correct with oneexception, to the best of my recollection.
Q, What is the exception? A WVithregard to my ssking him
about MT Darrow and the 6thér parties -~ Harrimane

C,;J Eow did that comeup? A VWhy, it céame up in a general

-

Ways © recited the entire story, what vas supposed to e
the entire story, how this difficulty was brought about ,
and how coni‘usethhey were in the matter and they had no
minds of their own, and asked me for advice in regard --
what w e thought or I thought he ought to do. Now, whe-

ther he asked that question or whether 1rs Bain asked

that direct question, I am not in & position to say. I
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€ All right.  You mean that-- A Read fhat over, if you
will, and 1 will get it in my mind.

Q@ That is, they asked you for advice, is that the question
you nean? A No, that question was right.

Q Whreupon the question was asked, was there any one else
implicated? A Yes. 1 don't know whether 1 asked him--

1 am positive that that question is all right.

Q@ Wh=zt did Bain say? A UHe said not that he knew or not.

to his--wait a morent--1 don't believe 1 can answer that

e i,

question correctly;’~£~gggLLJggnL
P e A

Q@ pidn'ii you tell me out in the hall when this document
was shown to you that it was correct? A Yes.

Q UNow, what is your recollection about it, that is what

1 want to know? This is prepared on your statement and

1l want to get it'absolutely right. A 1 am confused on the
latter part of that. Now there is something in there

1 don't understend.

Q Let me show it to you.

THE COURT. frake all the time youwant. A Thank you,
that is what 1 want to.

¥R . POGERS. Now, you make it in ycur own way and yocur own
forr and give that just-—l |

MR . FREDER1CKS. 1 surpose while the witness is looking

it over there will be no otjection to nmy looking over it?
THE COURT. 1f he don't object.

A 1 don't object. Here is the portion 1 dont't clearly
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understand., Who was responsible for this, that is one
thing;/about this that 1 can see is incorrect.

MR . RéGERS.. What is it?

THE WITNESS. The rest--~the question reads"™Who ie respon-
gibles for this." 1 don't know whether 1 asked/that ques-
tion or not. |

Q@ You don't know? A No. .
Q Did any one ask him, did your wife ask him] A 1 i)
couldn't say that.

Q@ Well, now the next one, was there any one else inplicat-
ed besides Franklin, was that question asked? A 1 didn't
gay so; yes, 1 asked him that question.

Q@ And what did he say to that? A He said "No."

Q wow, the latter part of it, during the course of the con-
versation were the names of Darrow and Farriman mertioned?
A Yes. .~

Q Now, at that time did you ask him, that is, Baih, if
they had anything to do with it and didn't he say to

you, "Neither one had anything to do with it?"* A Yes,
that is correct.

Q Yr. Bain talked to you about this several times, didn't

. he? A vCE

Q Fully? A Yes, sir.
Q And cduring any of those conversations did he ever s ay
that Bert Franklin told him that Darrow had given him,

Franklin, $20,0007
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MR . FREDER1CKS. Don't answer that yet.

MR. ROGERS « Or any other amount of money?

MR . FREDERICKS. Objected to, =28 no foundation has been
laid+ Of course, the fact that he may never have said |
that darrow--that Franklin had told him this would not

in any wise impeach t“e witness and no foundation laid with
Bain « |

THE COURT. OQ»jection sustained.

MR « ROGERS. That is all.

CROSS-EXAMINATION. ‘
Mre Fredericks. ire Henderson, yocu started to say there
in reply to one of counsel's questions, he asked you if
Rain hadsaid whether Darrow or Harriman had arything to
do with this and you said that Bain s2id "Not that 1 know®
and then you stopped. Now, 1 want to get at your meaning
there.,
MR. ROGFRS « Now, wait a woment, the witness didn't finish
that answer.
MR. FREDER1ICKS ., That is just it, 1 want him to finish it.
MR+ ROGERS. And it was in response to the former question,
that is the question which included everything, to get
which i, Henderson couldn't get through his head.
MR . FREDER1ICKS* 1 will ask the reporter to read back,

read the question and answer and let the witness finish

it from where he stopped.
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(Question and =nswer as indicated redd by the reporter.)
MR FREDERICKS: ©Now, "Not that he knew or not to his --
not his --"  Read the question, read as far aé he went
and then it will be apparent what I want; (Question
read,)* Just finish that, not to his --
MR ROGERS: I dontt think that i s faif.
THE COURT: If the witness can answee ~-
MR ROGHRS: He did not finish his answer,
THE COURT: Did you finish that answer? Is that all of
the answer? A No, I hesitated, being uncertain,
MR FREDERICKS:  Q Now, what was it he said not that he
knew of -- lé?\z%fan't answer, I don't know, . .

Q Are you still uncertain about that? A To & degr ee,
\VW«..W
yes sir.
] You eare uncertain on the point? A . _Yes sir.
- R '—\_——"—“
Q@ What Mr Bain's answer was as to who else wes 1m—
A e e o - .

plicated, vhether it was z flat snswer.or whether it was

e
gty A g T T e

"Not that he knew of,"™ A No, it is going through ny
A — -

e TN SPAR

besu of his knowledve or, not that he n ewr of.

T i e i Mama—

e

N i Ry R L

my best recollection.

et e sy aore e ey 2

YR FREDERICKS: That is all.

MR ROGERS: That is 2ll.
TEE COURT: That is all.
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TOM ‘L JOHDNSON,
a witness called on behalf of the defense, being first
duly sworn, testified as follows:
CIRECT EXAMINATION o

MR . MPPEL.. Q You may state your name, please? A Tom
L, Johnson.

Q Mr. Johnson, you reside here in the city? A Yes, sir.
Q How long have you resided here, M. Johnson? A Four
years next January.

Q And whereabouts is your place of residence? A 3901
Francis Avenue.

Q@ What is your business, occupaticn or profession?

A Lawyer.

Q How long have you been practicing your profession, ilre
thnson? A Sométhing over thirty vears.

A JUROR. rhirty years? A Yes, sir.

MR; APPEL. Are you acquainted with Pert H, Franklin?

A 1 am.

Q Did you know him prior to the 14th day of January,
1912 A 7 did.

Q In the early part of January, 19212 and prior to the
14th, did you have any conversatioﬁ with him concerning
tris case? A 1 did. |

VR, FREDEBlGKS4—~ﬂfL1xnuy~to—sﬁmﬂ&hrﬂjut"ﬂﬁwhdnrﬁr*“rrjf*-—-
TWE COURT. Strike it cut for thaapurpo e 6f the 6g3ectlon.
MR. FREDERICKS. We “desire to ask, before objoting to this,
T R S —

S M
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AGER
we degire to ask the Withess—eome quUestions which We Deligy

will develop the fact that at the time of the convers
this witness was Nr. Franklin's attorney and, the ore, any
communication between him and Mr. Franklin wguld be‘privi-
leged, and even the fact that they had a,cﬁgversation would
be privileged and we ask that we may~ask the questions.

VR. APPEL. We had better arguqﬁxﬁg; fully, your Honor.

1 think 1 can show your Honor that Mr. Fanklin could not

be protected under .the fﬁze of privilege, he having come
here and spokii/goﬂég::ing the transacticn in which he him-
self was implicated and the rule of privileged communica-

ticns es not apply to accomplices or to the attorneys

onmuricaticns with accompliceéf““—nnw.manm
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We will show your Honor what is directly in point, thatf

vhat Mr Franklin szid to his attorney must be dlvulged
but also what the communications of the atto;};,ey{ﬁwere to
the party, and that the attorney as well as the party him-
self will be compelled to testify :Ln a case of this kind.

We cean show you all of the (.-U.t}}O/I'l'tleS bearing on thet

’f‘

point are unifomm, the oq}y authorities in the United

e
e
A

States zre unitorm. ,/”
MR FREDERICKS: \j'e are not up to thet point yet.

TEE COURT: Su'iapose we let the District Attorney ask the
f
mestlonsx then we will hae the record, and tben I will
of law
hear y‘ou on the question and that will be squarely raised

+ 2 P, P .
L oty —

MR FREDERICXS: At the time of the conversations referred

to, state whether or not you were MT Franklin's attorney?

A I ”CSQ
THE COU% Nat settles it. Now, I will hear you,-MT
Appel, ‘ o

¥R APPEL: I have sent for the authq‘ri”cfimes, your Honor.

'R ROGERS: Bvery suthority -- -~
WR FREDERICKS: If it will-teke some time --

: -~
TEE COURT: I want to/m/éd the section of the code, sub-

division 2 of secidon 1881, isn't it?

R ROGERS: I“may state the law fo be this: --

THE COURP* Just one minute; I want to look zt the

scanned by LALAYLIBE
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MR APPEL: Your Honor, it does not lie on the part the

District Attorney to raise that objection. IMr Ereanklin
waived it vhile upon the stand by testifying ; 07 the trans-
action, and testifying to the conversationds/f%ad with
Codonel Johnson. I have his t estlmonJ h/t‘e. He waived
that, snd the only person theat would ha\f/e & right to ob- .

there 13 no attorney
ject, is Mr Franklin himself, and c exfainly we unde*stund/\

here appearing for him &t this t_:l.mef,/and.he ceznnot meke the

okj ection himself,

R ROGERS: In other words, the bistrict Attorney cammot,

if your Honor will pemmit me j.;{s tate, the District At-

torney  cannot raise an obJ eg"{ion for Mr Franklin that

anything MTr Franklin said /é’r, any time to any person is

privil%ed. Mr Wrankllr{ himself, by going on uhe vitness

stand, wa:med the rl,o'ht/

TEE COURT: It seem:}ffto ne that is the point, whether or
<7

not there was a".awer there.
)’

MR FREDERICKS: / There is anotherpoint, however.

TEE COURT: W;l-at/i’s the page of the transcript?

oS
MR APPEL: The District Attorney cannot weive it.

IR FREDERLCé : There is another point there.
R APPHEL4 It cormmences st pege 852, your Honoi‘, and he

went o andé tated what MT Johnson advised him to do and

what/Mr Johnson told him.
FTREDERICKS.. i re-rot -t HEt "t hre~--District--Atbor

¢
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n@y,_;aas.-se—or-mw"ﬁot Taise it, Mr Johnson is an atto}{pef/

and may wish it raised for his own sake. Ve submii the
‘ o

WY
g

point as a point of law.
MR APPEL: Wg r esent the metter T%C‘ﬁ/e court.
MRFREDERICKS: If there is goi’ng“'ﬁ;c.o be an argument for

any length of time, howevgp‘;””\/ve might let those raising
the poin’? argue it andﬁﬁelgrt the jury re’cire..

MR APPEL: Inasmucfh/aﬁ; the objection has heen made before
the jury, we mloht argue it before the jury.

IR FREDERICKS' The jury has nothing to do with a question
of“ 1&;,»/{}1ey can be excused every time a question of law is
§rg’ﬁ};d. |

- THE COURT: Gentlemen , I must have a moment to look at. . ..

_——
ﬂwa-mMMM

4 S S L= v v et B TR TR R S ™

~~Thissection.
@ BY TER COUH:' Colonel Johnson, have you r ead the
transcript of Mr Franklin's testimony, insofar es it
relates to you? A I have, yes sir.

Q And dbx‘__.you 2t this time claim the privilege ofsection
1881 of :l,he Code of Civil érocedure?

¥R FORD: We object to that question on the ground it is
incompbtent, irrelevant and immaterial, to the question
wt by the court.

MR APPEL: Now,—-

MR FORD: If the court please, the propsggition before
the court is one of competency of witnesses.

THE COURT: Yes.
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¥R MGtion 1879 provides what persons are Compeéte;
to act as witnesses. The section says, "All persons%r:
out exception otherwise. than as specified in thenert two
sections, who, having orgens of sense, can )éfceive, end
percewmying, cen make knovm their perc ept/i/s to others,

may be witnesses; all persons v:Lthou"é/fxceptlon» except

as provided in the next two sec’g%ns --" the first excep~
tion to that is in section 1880, which provides that cer-
tain persons cannot be witfiesses &t all under &any condi-
tion; those who sare of sound mind at the time of their
production for examin tién‘, children under the zge of 10
years who appear 1n<,,cpable of recemving just impressions
of the facts re pectlng which they are examined, and which
they are exap &i or relating them truly, end parties

to an acti/; or proceeding, and persons in vhose behalf

the actiZ or'proceeding is prosecuted &gainst any execu-

tor or gministrator upon a claim, etc. That is one

class Of persons in the first exception to 1879, who cannot
tegtify under any circumstances; section 1881 contains two
lasses of persons who cannot t estify under certezin condi-~

tions, that is, where certain relations exist,
_.__——-"""'W " i i sk e T

Dt o
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tutes a cOnsen{i

it is the policy of the law to encourage copfiderce, to
. -
preserve it invioclate, therefore, the pergons cannot be

examined as a witness in the following Subdivision

2: An attorney canrot, without copsent of his client",:
therefore, under Section 1872, unlgss the client has given
his consent--and Mr. Johnson testifying to a communication
made to him as an attorney, i, Johnson is nct a conpetent
witness under secticn 1879, hé/:ces not come within the
classes provided fer in secfionl8?78, for section 1879
says , "Only such persons are compztent as witnesses who
are without the exceptioﬁz in Section 1880 and 1881," and
Nre Johnson, in this re%étion, is not without that exception
and is not a competen?jwitness under section 1879,

Now, that 1eav§; the whole point as to what consti-
tuteé coneent‘of thé client . Counsel states here in |

court that where a client has testified in court to a

cormunication made by him to his attorney that that consti-

VR . ROGERS. /No, that is not it at all.
'/ .
MR . APPEL} /& did not say anything of the kind. 1 will not

be misqugted on a proposition of law. 1 said an accomplice,

a perspn who comes in as an accomplice and confesses to hj

isdeed® IHTomrt—im-ordsr—tctonvict-another.one~tha

scanned by L8 B LIBRARY
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i mmwmz;- 2R

thete€by waives the privilege and evervthlng ¥e 'says to hi's

attorney may be extracted from him in court and cveryff;n
that the attorney heard from Lis client may be Egkgn from
the attorney as a witness by interrogation hpfg.

MR. KORD+ Very well, then. The point bgfg;e your Honor
is this: They claim that an accompligéﬁwho has testified’
~to what has transpired between himfééd his attorney, tha@
when that exists that that ﬂonstltutps a consent in law
on the part of the cllent.i Ther» is no such law., They
must submit authorities ch’that point to your Honor.

The objection now be?ore the court is to the ﬂuestlon ﬁ?opou
/gg your Honor and lfw111 make this argument at thls time
merely for the po;;t of showing that the question addressed
by your Honogﬁéo the witness is notmeterial to the inquiry
before thegé;urt'and when they come down to the other»pro—
positiogf{’will argue it after they have submitted their
autho;{fies showing that such action onthe part of accom=-
plipés constitutes a consent. 1 do not believe it does

and 1 am satisfied that it does not and 1 think instead

T

~— - » —
TEE COURT, —rr—Pord;~Ttrink you misunderstood ggﬁﬁpnfﬁhse

R

| of the court's question. 1t is to ascertair whether or

not Col. Johnson comes here With any consent or with any

Sl
e

.g/g/consent wrich might dispcse of this

acticn that he dezs

if he answers the question.

whole mat, f
-

¥R<"TORD. 1 think the easigst.wap-~ito~ask.him igqmlgasﬂyow
WW - e o
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EITEﬁT'g;;::;IEQ}" and on that matter we would WQK?M+0

procduce ¥r, Franklin here in court and show he consent d, buy

he did make a statement in the record he would nojxgnd did

not consent. /
£

¥R. APPEL. Trat would not make any differencevyﬁat he saidw

/
We contend that he, having testified, he is ndt entitled

Now, he gsays he wants the law upon that‘f/ﬁe says we nust
show him the law and he says there is pé such law. We are
going to show hLim. //

MR. FORD. We claim this is somethiﬁg more than a privilege
in this particular instance, we glaim this is é'question~of
the corpetency of the witness pg/testify, it is not a

ques tion of privilege belongirg to parties involved in the

case but a question of the'conpetency of the witness.

THE COURT. All right. will not press the question.

MR . ROGERS. Ycur Honor/, 65 Mississippi, at page 183,
directly and absolutely in pecint: "The act of an accom-
plice in testifying/for the state so as to criminate him-
self with others As voluntary . we could not be compelled
fo do s0. He Aestifies for the state under a promise cr
favor express/or implied on condition‘that he will make a
full statemgnt and confession in regard to the matter.

His testifony comes in sucht questionable shape that it
should /in the interest of truth and justice be susceptible ;

TR N R Y.

tgftfg severest“écrutlny and acted on wit¥ tEe~ erégtest

scanned by L&)



W 0 A O T o W R e

I T T T T T S o S S T G (OO T G U [ A Gay
mm%wwwowmqm\mpwwwo

4653
caution. There is no case in which.Cross Vhamfggﬁ%on is

more desirable--" /M”

W
MR, FORD. May 1 interrupt counsel just a.momert to make a

-

suggestion? Jﬂf

THE COURT. What is it, ¥, Ford? .~

MR . FORD. We will want to rqu;some authorities in

returr and it is now half Q;t four and 1 would like to égk—
there is no necessity oafiieping the jury here--

MR . APPEL. They hav?fargued this matter before the jury.
MR, ROGERS. _They;%ggued the matter--

THE COURT. Ogg at a time.

MR, FORD., fWéfwill desire to present some authorities and

your Honor has indicated you are going to adgourn until

ISy

Monday and lwWGﬂid“ﬂiié to ask that this matter "be allowed

ygo over until ¥onday.
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16 (Continuing.) "His testimony c{om,es""ih such a
17 ble shape that it should, 1n-tﬂé‘.:vlnterest of trath
18 andAjustlce, subj ected to theseverest sc:rutlny and uct—
19 ed on with the gr ateg,t/cgutlon. There is no case in vhich
20 cross—examinatiﬁ;lfifs/ mn%«n&d esirable or important to test

21| the credit g fg witness, ‘r??an that in which one man is

22 ‘ seeking Ae his own life or Merty by swearing away

23 the/l-ffe or liberty of othe rs. Cormmumicetions between

24| a c;iient and his attorney or legzal advisory~are privliieged
25 , from exposure, \flthout referenc e to whether procee

o6 T ts ponding or in contemplation, end neiiher Senbe’ Feqd

4660

TR COUR"‘: L Thimk-we gmmwlwwwmmﬁ@m

MR FOT I will have to produce some cuthorltles from
to
this state\and I will have to go,the law llbrary' to get

them, so tha\ may argue it fully to your Honor.

é’

This is en imporbgnt matter, one bearlng not only on the

qestion of law, buX one of the ,e“thlcs of the profession,

end it is a very impor t\?nt po:‘[ht, end I think we ought to

have at 1east half an hott{;:s time to argue it and it is

.r”

N

now 25 minutes to 5, and if we cen tegke this up at half

“'&
/ "

past 9 Monday mo__,rnlng, we will n‘o.i; lose any time,

e
TEE COURr : Let us get slong as far 8s we can tonight.
¥R FORB / It is understood we need not present our & rgu~

ment tonlght ?
: #

74

‘ T;I.E"COURT: If you ere not @ble to, the court is no%‘“‘*g‘oing
S

fahia TR ALY & - % Ry g = .
TR S PR ks i PR s 3 e S T L N ey < i \".‘g
R et et . AR TR A

S5 YOoU., -

et
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Y-

-euwou dIs clo se Sterh-e mmgplcatlons unl ess the client conr

i, e

ts. Such privilege is created for the beneflt snd pro-

K
B
P

on of the client, and if he waives it, thereﬁfs no

ground Xor such protection. While the pr1v11£ge may be
waived by eclient, it is generally held tnct he does
not do so merely by becoming & witness cnd'testlfylng in
his own behelf, “put when one jointly ipéicted with others,
turns state's evidence, and.attempts,éo convict others by
testimony which also\convicis himself, the rule must be
diffefent; and he has hg\richt to‘claim any privilege con~
cerning any of the facts Eertlnent to uhe issue, nor any ;
exemption from the broadest/iatltude of cross-examination.
He thereby walves &ll prlvi1K, s &zainst incriminating
himself, and against dlsc1051n;\§ommun1catlons between him-
self and his counsel’touch:m,o th eoffense cherged. Roth
client znd counsel, may in spch case\ be compelled to
disclose such comﬁﬁnications. Aldermen v. People,
4 Nlch. 414; To tev v. People, 18 Mich.

The reason
v. People, 29 2fich. 173. ,\for maintaining

66; Hamilton

uch privileges

ceases, when/one has voluntarily exposed himgelf by his

4

ovn testim

, to the very consequences from which it

vegs integded by the privilege to protect him. Q preserve

such pfivilege in such case would be worse than veix, for

B
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The judgment is reversed, snd the czuse remandedz

MR FORD:\ What citation is that?
MR ROGERS: Jones vs. the State, it is in 65 Mi;:i/ssippi.

I read the opinion from pege 182, and it com;n{;es at page

L —

trie

179. * Now, if\your Honor pleases, theee 13! the foundatiom
,(’

case, there is tRe leazding case, we may fs’ay, end it holds ,
as I say to your Hynor, that hoth cllcnt end counsel may .
be examined,' becausey &as the authoz;,i""‘gy so well says, the
reason for maintaining\such privn}iege ceases when one has
voluntarily exposed himsk1f by/.f-his ovm testimony to the

Very cons equence from whic 1t wvas intended by the privi-
lege to protect him; to p‘és rve such privilege in such a
case would be worse tn?nr vain,\for vhile it could not
help the witness ‘——/éﬁdv.it could not help Franklin, Frank-

/
lin has been helped all he can be\aelped to now, every-

thing ha s been gone for him that c¢ be; he has been

turned scott-freé mdd scott-locse, tolyy the story now. It
says, "TO pregerve such privilege in such a case wuld be
worse than véin, for while it could not Yelp the witness
it might, ¥y withholding the only means contradicting

end impesChing him, operate vith the greatest injustice

towardy the party on trizl."

I /read from the fourth Michicean, Alderman\versus the
eagple; the case commences at page 414 and the\ opinion at
//e 421: "Waiving for the yxr esent the conside zstion

of theessigned causes, which relate to the insuffi%iaﬁncyw«.
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one, eith

Loty

of ~the—imaictment, we will proceed to notice those brought
. o

uR by the bill ofexceptionss Of this classs are the s‘eiflan-
<
th d eighth and they relate to theecclusion on th‘é

o
£
trial é\low, of the impeaching evidence sought 10 be ob-

tained from the witness Bush, on hiscross-exaiination, on
A

the ground that the statements were priv%ed, having

been made to MTr RBeldwin, an attorney, under the supposition
z8 Bush himself textified that Baldwix was his counsel.

And it was upon thxxound of beli f, on the part of Bush,
that Baldwin was his F:'\ounsel, t?gthe court refused to have
the question snswered, L éving the question as to
whether the relation ofettofney and client ectually ex-
isted or not, and in rega{d to which there was a con-

flict of testimony beij;éen Baldyin and Bush, undetermined,

we have no doubt that’ if a communtication should bhe made

~to an attorney in fact, by a perty under san impression that

such attorney had/consented or agﬂeea to &t s the attorney

\

\

of such party, ‘hat such conmunlcatlon\‘::'.'ould be privileged,

althousgh thefettorney himself may not have so understoéd
the greemegt, Bat to make the communic at:son & privilezed
in that case or where the relatlon of ettorney

\

and client exists, it must have been made to l.}%attornw

by the/ party or client, as'his legal adviser, andyfor the

parpgose of obteining his legel advice and opinion,\.ela-

tive to some leg'al right or obligation. BRBut there is\\

broader ground upon which the & ‘dmission of the e::cludei

A s APPSR TS B
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exidenc e magy be befet-and.ihat is the witness Bush wes an

accomplice in the crime for which the defend.an‘ts,whisﬁo-

ciates\y were on trisl. He had been led to give evi‘dence

for the pRpple under azn express or implied promigé‘”‘ of par-
don, or that\he should not ve prosecuted, on ‘cojndition
that he shouldwmske a full and fair confes,sj‘:on of the

truthe It is a Tqle of law, that no wi;/t'ﬁess/shall be re-

7

quired to answer an question that may tend to criminste

himself, yet the accomplice when h'e enters the witness

box with & view of escapihg pun;}é:hment himself, by = be-

trayal of his co-workers i ’,érime, yields up and leaves

that privilege behind hin;,,;‘/h, contracts to make & full

statement, to keep back nothin slthough in doing so he

may but confirm his ¢m guilt end\infamy." and so forth.

"Te think en accomplice who mekes himself z witness for
the People shoulg,(ie required to giv\é\a full and complete
statement of 31’5. that he and his assochstes may have done
or said, re]/./'d’l‘;ive to the crime charged, r\ci matter when or
vhere don e,‘_f‘or to whom said. wpe should be\sllowed no
privill%e!of{comnunigations. These he heas volwntarily sur- |

rerdered: The enforcement of such a rule may ke the only

£

rem;’ining to him to meet, it may be, the perjury o

ci’;iminal upon the witnéss stand." Directly in poin

&
/four nonoxr.

; e . o i
b The Supreme~Gourt~ofMichigan, in Hamilion versus reo
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ble, 29 Michigen, page 184: “Whe”’ﬁ*’”a‘i“"é‘tﬁ:“d'efén”dantwiﬁy
o

cximinal case Ly proof zlso convicting himself, he I} s n
righWN to claim any privilege concerning zny of t@e”'gfaots
bearing pon the issues. He hes waived &ll privileges
vhichewillMermit him to withhold anything;, It was so
held in Al dermgn versus The iDeople, fchat,/“chi s waiver

corered confidernial communications tg’étomeys, and there

is no more rezson Xor saving this which may be waived, and

/
is by such criminating disclosurgé conclusively waived;
both the client znd colnsel may’ be compelled to disclose

r/‘ ‘ ’
the client's statements Xhich are mrtinent to the issue,"

MR FTORD: But, in that cas

7

, it was the client and not the

couns el; is that correct?‘l \

MR ROGERS: 1t says boj:.‘fi, thotigh.

MR FORD: I k:now; bu}j:"!it wasthe\client whose testimony

was before the cou}'.?%.

MR RDéERS: ;[es,,;-.flrjut what use woul¥ it be to ask the client
"Did you sayi,,éi) and so" if you cannyt comt radict him

Yy the att orﬁey?

MR FORD: T do notwent to argue it; I just wanted the

informati¥on. We will admit that the clielt may be ex-

amined,
MR D?RROW: We do not want that admission.

MR ROGERS: Ve do not c are for any admissions ‘chiatever,

28 to the law.
. | |
/R FORD:. . Jusk.to.save-argumetit | ~there s no-use.arguing

Ay

2

fnoe
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t at-j-we-arill admlt that the client may b° examlned as>
~tao.statements mad&gﬂbymszm%% n:.s couns 1 i = g
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THE \QIRT.  That js—mot—tHe question s

MR. FORD. That is the point, can tke attorney be asked?

MR . DARROW. Any client can be examined as tqﬁéfatements

&
&

to his attorney . , i

MR, ROGERS. Jones on Evidence, parag;aéh 756, page 947,

says, (Reading) "When statements aréﬁmade to his attorney

by one who has adritted his connection with a crime and

testified against another as an/accowplice, the privilege
is waived; and such statements may be received, like other
statements made out of court to impeach the witness."

Citing many cases, Jjust the4same as if he said it to any-

"body else. 1%t says, "sgéh statements may be received

like other statementsj%ade out of couwt to anybody else."”
1 read from the SStQFMichigan Report page 515: (reading ) --
but the part 1 sbgﬁk of is, "waives all privilege by his

o

own act." /
£

s
MR. APPEL- 1n thls case, if your Honor please, of

Hamil ton aga 1?s+ the Peopley-there are .. a number of
other cases fhich we might :cite, but all these cases are
avproved, agd there is only one line of authcrities and
that line/of authorities is applicable to this particulaf
exception, and they all hold to the game effect. 1 think
there Are some Californiz cases--1 haven't ny notes here
or e)Yse 1 would C1+§_tbem, but your Honor can see the

object of the pr1v1leg° is to pressrve the facts sgcret

scanned by LaL s LIBS
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! uonor pleaﬁe, if a client-.of-mine-goes-upon the stqu and |

4668

the-t55Ts, but when & party consaE upon “the g tand;~yo
BHono and testifies to the whole conversation, adm}zs
his own uibt, and triee to implicate someone elﬁé; If
he has madd any communications to his attorney fhat are

. v

in direct conNflict with his evidence in court, your Fonor,
. &

&
£

we have a righ®\ to call upon the attorne§ and ask him

whether or not hig client said to Flm so and so and so;
when it pertalns pex ticularly to the matter of his con-
fession. Now, if your Honor pleQ;e, if ¥r« Franklin here

ron the stand has den\ed tk;t be made communicqticns to
¥r. Johnson, if he has sa'd and 1 suppose your Honor can
look at the record page @\5, that ¥re Johnson came to

bin purpor ting to come from\ the District Attorney's office

true that instead of Mr.

(0]

and Spoke to him,. dnd 1f it
Jobnson coning to h1m from the\ District Attorrey's office
that he sent lr, Johnson to the L15+r10t Attorney's office
to makea prop/?at;on to the Cistr\ct Attorney, that he sent

hir there or A4bld him that if his duse was postponed that

‘».

/ _the na UrE ST ITE ”e"g’é‘a“""es'aﬁm*u?rrcm Y e

..«,;.,.\.-« e

SRR TAS

he says trat 1 have advised him to lie, is that in the
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nature of a privileged comrunication? Wouldnit the
cour t\er any one else upon Earth.3llow me tnngefﬁﬁa the

stand a say that it was not true; that the sts

erent
‘that he ma¥e is not true; that onthe contrary/he said
to me'what the facts were and asked me to cofmunicate to
the District Autorney's of fice in reference to those
facts. Where the privilege? i:?éilinhimself has . .

said here what ¥r. Sohnson--what we propose to prove by ir.

Johnson was not true He has comq/ipon the stand and said
iir. Johnson advised so &nd so, tg'say such and such things.
He has said that voluntakily wAthout claiming . the privi-
iege. We contend that ontke contrary Mr. Franklin stated
to ir. Johnson thosé thingz/ d that ¥, Johnson did not

advise him to tell those thingh; that lr. Johnson advised

him to t211 the trut

Now, where is the privilege?
Here is a mén, your/ Honor, for whok the District Attorney
is claiming privr.ege. Oh, no, the Ristrict Attorney says
Franklin was a}rowed here without objedtion to put his

/

attorney in af improper light before this\ jury, and now

when Wwe ar asking the attorney to cowe here and say the

truth, to/show the true conditions of things ,\which in our
judgmen fWill not only show that Franklin commidted perjury

in ref Tence to the facts here in this case, testnfied to
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" tells me, lsbelng his attorney, you go to dege Hutton

obgectl n; he waived it. e tes* ified to the whole trans-

s
: /
you, ycur Honor, the privilﬁge goes to the

. . . / . . L
communications in a proper case, hrut Wh%?’the client himself

/
goes upon the stand and discloses evnrything, he not only

ought to disclose ewerything that hefsald to rls attorney,

if proper matter to impeach him, but we have a right to ask
3 ;
the attorney that which\his own gJient has waived by testi-
: ;

fying, we have a righf to,&reatftkat as a waiver .- There

#
is only one line of autborfxles and it is not anything new,

W+ Greenleaf speaks of it; Séarkey speaks of it. 1%
existed as common law. Thesé\fe0181ons only declare the
% Pe said

rule that existed as comnon law to . Johnson,

/ Ay
"You go to the District Attorney's\cffice and tell them

/ ,
if wy case is postponed for thirty‘éeys that 1 will produce

the man." Ye said Ao him, "You 'tell ¥, Ford that." Was

/ Y,
that a privileged/communication? Didn"t he direct Johnson
f .
himgelf todiscl e that communication tg\another? lsntt

that a well establlsred rule of law tbat ;i my client

A\
upon theiother side of the case and comnmunicate to him

these fécts-- \'

MR . FOFD. Right there we will stipulate that an;\con—

\
versatlon which is communicated to an attorney for ‘the

2 i ey
T : scanned by L s NLIBS
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we don't want to stipulate with one who sayg’ there is no

law on the subject. We are entitled to/}ﬁe whole of it.

Ve want to show your Honor--

MR, FORD. 1 am only stipulating that/ nuch law to save
argument over that point.
MR . APPEL. We want to show, your Monor, that he told

¥r. Jochnson to go over to Ford and request him to postpone

m; examination or my case for/ébout—-my case, yes, for
about a month and 1 will prc%ﬁce the man Wwho gave me the
money to bribe juror Lockwc%é and juror Bain.

MR. FORD. You say FTanklin/said that?

MR+ APPEL. Yes,‘sir, you/go down there, you tell Ford
that, and he says to him/ the wan who did that was.a~
dark complected man and/described him absolutely, and 1
want to show youw Hon that Johnson did make that com-
munication to Mr. Ford and that then the coamunication
Mr. Ford made to Johpson went tack and cormunicated to
Franklin and he c%pe back and said to him, "Ford wont

" take that cock afid bull story, they say they want
Darrow."  That/is a privileged communication then?

Then reason his no'place in the law? Then all that has,been

/ :
written u§3# the subject is absolutely of no efficacy.

of no merdt, of no meaning, that is whbat we want to show;
M scanned by Lk LIBRARY
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We want to - that fact. Inthe very nature of

P

things it is not privileged communication even gnder the
statute of this state. your Honor . That stafc,u%%é states
general principles, but your Honor knows vef& well that
thoseegeneral principles of law have excgétions and this is
one of the exceptions. ; |

MR« FORD. Now, if the Court please,/éo there wont be any.
misunderstanding, our objection isffhat whatever a client
communicates to an attorney, wheéﬁer he be an accomplice
or not, whatever any client qpﬁmunicates to any attorney
for the purpose of being cqm&unicated to some third party
is not pri&ileged cogyungcgtion.

THE COURT. Now , let’%;;ee. Let's see where we are. DI&
1 understand you, M }épel, to say that that was whaf

you propose %o shbw;j

MR « APPEL . Exact%f,-your Honor .

THE COIRT. Then/éhere is no difference of opinion at all
here.

VR. FORD. Th4</;as not the original point we started out

withs
MR.‘APPEL- We propose to ask the same questions of the

wi tness here that we put to Franklin. We propose to show
what Franklin said to him, and how he authorized him to go
it to the District Attorney.

TEE CQURT., With that statement it is quite likely the

Distfict Attorney will not--

AT P I

L
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"taken the stand is coﬁpelled to tell'gfi that he may have

;
~ Johnson is testifying, and that is the point 1 will present
4

4673
meufw* TS
MR, DAEROﬂ*“,ﬂa—ge~furtﬁ€?w?E;;;f§;m .
N /
MR+ FORD. Of course you do . 7
TFE COURT+ All right. e
MR ¢ FORD. The point is this, your Honor, pﬁéx is before

. /’
the court now: We concede that an accomwplice who has

told his attorney. We concede.that}ény’client who has
told any attorney somathing Whichfﬁé to be communicated .
to somwe third party, that thatAié also not privileged
communication. fThe sole péiyﬁrbefore the couft at this
tire is this: 1f the accoméiice takes the stand and
testifies his very conve;éétion which he may have had with
his attorney does that}émount to such a consent of the
client as will permitf%he attorney to testify? Ve admit
the client can be cdﬁpelled to testify but dees it amount
to such éonsent as’will render the attorney a competent
witness? Tha§’5111 be the point before the court which
1 desire to také up on Monday morning, merely‘that'we may
have no furthér'nisunderstanding ddring the whole of his
testimony ?ﬂd stop arguing once and for all while ¥r.

to the)ﬁgurt-on Mondgay mdrning, and would prefer to do it
in thggabsence of the jury merely for the convenience of

/
i .
the jury. However, if counsel want them present 1 have
4!

/
no oujection, : ~+
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THE uOURT' ~They j\l_gj_eaad—p"f‘af‘ thearcrument hey

ek AE sl
g R At L k£ AT

WO'Clld 13.ke to hear the rest of it. e

.r’

MR APPEL: Your Honor, we reserve bhe’fl"ht to bring

,,r

here other =zuthorities which we have nob cited.

THE COUH: The question presented is whether or not under
the well knovm rule of law that where the reason for the
rul eceases whether the rule itself ceases, and vhether

or not the pr:.vmf;l.éﬁ'e has been "emoved by MT Franklin's

own act; that~is the sole point :anolved here, and I will
hear you on that matter when court reconvenes.

% edmoni SW Tuly-15th,. ..

: &_:/aift‘"w.
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