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FRIDAY, ~JLY 5, 1912; 10 A.M.

Defendant in court with counsel. Jury called; all pre-

sent- Case resumed.

•
MRS. DORA F. B A 1 N,

on the stand.

(Discuss ion. )

MR. DEHM. 1 will state, your Honor, that both Mr. Darrow

and myself have telephone communications also from Mr.

Rogers in which he stated he was not able to sleep last

night; was very sick and had a doctor there and he did

not think he would be able to go on with the case this

morning, and thought it best it be continued say until

Monday, whatever Mr. Darrow 1s wishes were in the matter.

MR. DARROW. 1 will be governed by Mr. Appel in the matter,

your Honor.

MR. APPEL. Well, your Honor, 1 suppose your Honor has some

idea, it is unnecessary to state before the jury, under wha

circumstances 1 am in thie case. 1 am here to help whenever

1 am called upon. 1 examine a witnesBwhenever 1 am asked

to, and 1 am not taking the responsibility here 1 would tak

if everything was in my charge. 1 don't think that res-

pons ibil i ty should be shifted to me. 1 may examine a

witness in my own way and it may be in such a weak and
not meet

ineffective way that it might;,,, - . with the approbation of

those who have the responsibility of this case. 1 would
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morning unless he consents, or if there is any branch that

will be very glad to do it, but otherwise will not proceed

THE COURT. Gentlemen of the jury, you have heard or seen

what has transpired here in regard to the necessity of an

•intended or was it the intenffiion of Mr. Rogers to clOoo-examile

the witness on the stand?.

Had yo

(Discuss ion.

time the cour t

Your Honor sees 1 am here

THE COURT. Just one question 1 will ask Mr. Appel:

MR. APPEL· 1 don't know.

not feel like being blamed for doing anything that is not

proper. Of course, when a man is alone and running his

own case he takes his chances.

at this time unless th~ defendant consents.

ass is ting in every possi b1e way that 1 can or that 1 know,

but 1 donlt know anything about it.

THE COURT. 1 expect all parties concerned are desirous of

getting through with this long drawn-out trial and getting

through with it as rapidly as possible, but sickness is a

matter which is not in our control. 1 will say at this

time while you are consulting, 1 do not think under the

circumstances, irrespective of error, 1 do not think it

would be fair to the defendant to proceed before Monday

can be taken up so as not to lose the
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23 adjournment. 1 doubt if you regret it any more than the

24 court does and the attorrneys, we are all desirous of

25 finishing this matter up, but this case of sickness is

26 of the things that will occur in a long trial.
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1 is about to adjourn un til 10 0 1 clock Monday norning.

2 (Jury admonished. ~ecess until July 8, 1912, at 10 A.M.)

3 ---------

4

THE COURT. You stipulate to the fact as stated by ~. Ford

but not as to the competency andmateriality of the evidence?

THE COURT. M.' s. Bain was on the stand.

MR. FORD. Call Mrs. Bain.

THE BAILIFF. She is not here.

MR. FORD. If the Court please, to save time, 1 offer in

evidence two receipts from the EqUitable SaviBgs Bank signed

C. S. Darrow, Trustee, by A.H.Russell, one being for a

period from September 30, 1911 to December 6, 1911, and the

other from December 6, 1911 to December 21, 1911. The

def endant has agreed to stipulate the checks covered on the

EqUitable SaVings Bank of this city presented to that bank

between the dates indic9.ted were delivered to Mr. Russell-

Mr. Russell receipted for them and that Mr. Russell delivered

them to the defendan t •

MR. ROGERS. Subject, of course, to our general objection

as to the competency, relevancy and materiality of the

entire matter.

We have never run them over or added them

10 o'clock A.M.

Jury called; all present.

JULY 8, 1912;MONDAY,

MR. ROGERS.

'Defendant in court wi th counsel.

Case resumed.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26



3813

Exhibit 34 and With regard to E~hibit 35 the Witness on the

stand testified that

issues.

The foundation has not

Our offer is confined to the lower check on

marked.

out l but sUbject to any objection_

THE COURT' The objection will be overruled and the exhibit

been laid but we offer in evidence exhibits 34 and 35

which consist of photographs of the oheck concerning ~hich

thewitness on the stand testified, on showing that the ori

ginals have been returned to the defendant.

MR- ROGERS. Objected to as incompetent, irrelevant and

immaterial and not the best evidence and no foundation laid,

having no bearing on this case or tendency to prove its

was given.

THE COURT- Objection overruled.

MR • ROGERS. Exception, in each of the exhibits.

1m FORD:.' •. There is a matter 1 would like to take up

with th~ defendant in regard to each of these exhibits.

There are two exhibits, the top of Check 34, the testimony

.MR. FORD. Be mar ked Exhibi t 40.
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1 the one containing the figures $10,000 on the back was a

2 copy of the reverse of the dower ch ook on exhibit 34.

3 Our offer is confined to those two and the other two we

4 doru't offer in evidence.

5

6

THE COURT: .All right •
•
MR ROGERS: Obj ECted to as incompe tent, ir relevant and imma

7 terial and #lot the best evidence, find no foundation laid;

8 no bearing on the issues.

9 TEE COURr: Overruled.

10 MR ROGERS: Ex:ception.

11 MR FORD: I ask that the jury be p3rmitted to look at

12 the portions offe:ced in evidence. I will bend the other

13

14

115
I

16 I

over.

THE COURI.': yes; they may do so.

MR FORD: I ,will read it into the record first. "Reading.)

"Los .Angeles, Cal., Nov. 28, 1911. Equitable Savings Bank,

17 1st and Spring streets. Pay Le Compte Davis or order

18 $10,000 (Ten thousand dollllrs). Signed, C. S. Darrow,

19 Trustee l!, and the mtdorsements appearing on th esame check

20 contained in exhibit 35, endorsement, "Le Compte Davis".

21 l!R ROGERS: Itle'scaped my mind just what your foundation

22 for that was. Do you offer that separately?

23 UR roBI>: Yes, the witness testified that was a photograph

24 of the reverse of the check.

THE COURT: Have you some explanation?

25 1m FREDERICKS:

26 was not here.

I will E:X})lain to th e court



1

2

3

RR FREDERICKE :

street cars.

but he had to

3S1sl
There is a parade down town and stopped the I

said
Mr Bain came and"she started ahead 04 him I

walk and thought possibl~ he could walk

4 faster than she had walked. All th e Ninth street cars are

5 stopped•

6 •THE COURT: Gentlemen, I think you better bear in mind

7 your usual admonition and take a recess until the witness

8 arrives.

9 (After reesss.)

10 THE COURT: Gentlemen, it appears that Mrs Bain so exerted

11 herself in getting here that she is not physically able

12 to proceed at this time. I understand you have agreed

13 some other witnews can be sUbstituted.

14 MR ROGERS: yes sir.

15 MR FORD: Call Mr Bain.

16

17 ROBERT BArN, a witness called on behalf

18 of the prosecution, being first duly sworn, testified as

19 follows:

20 DIRECT 11X.A'MI~TATION'

21 HR FORD: What is your nmne? A RObert Bain.

22 Q Your nane in full? A Robert Bain. That F was put in

23 there sometime ago but it doesn' t figure.

24 Q Where do you reside? A Sixt~-eighth -- west of Mone-

25 tat west of Moneta on Sixty-eighth.

345? A . 345. yes. It is betv/een Uoneta and FiguerQ26



31816

How old are you, yr BaiR? A Going on 7:1.

You are a member of th e Grand ~rmy of the 'RJ'public?

yes sir.

Q

Q

A

THE COURI': Objection sustained.

A I was a Grand Army man --

1m APPEL: We ask it be stricken out.

TEE COUR[': The answer is stricken out.

MR ROGERS: . That is objected to as incompetent, irrelevant

and innnaterial, and not 'IiJithin the issues •

•THE COURT: Obj retion sustained.

MR FORD: How old are you? A I will be '71 my nez:t birth-

day.

MR ROGERS: The answer should be stricken out.

THE COURT: Strike out the answer, if he enswered it.

1m FORD: How long have you lived in Los Angeles? A 29

years the 15th of August.

Q Where di d you reside prior to t hat time? A I boarded

at the Natick HOuse for about 5 years.

Q Vbere did you r esi de prior to coming to Los Angeles?

A Ohl Iowa.

Q How long di d you live t here? A Sine e I came out o·f

the army, t 65 •

Q What armywas that?

1m APPEL: We object to that as immaterial, nothing to do

wi th this case.
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If Iffi FORD: Are you -- were you sworn in and recepted as a -t\
2 juror in the case -- are you the Robert Bain who was sworn !

3 in and accept ed as a juror in th e case of the People iZiersus~'

4' J. B. McNamara, No.6939 in JUdge Boardwell's court in this

5 /"county during the mont h at' Oc tober, 19l1? A I am."'~ ,

I asked him if he was

If you vlill permit cOU!llssl -- jUst hold your answer

the person.

that Robert F. Bain Vias sworn.

Q

THE COURT: overruled.

MR .APPEL: We take an e xc ept ion.

l.{R FOtID: Answer th e questioh. A yes sir.

Q And how long did you serve on that jUry, Hr Bain?

MRAPPEL: Wait a moment. We object to the question upo

the ground that that is immaterial for any purpose whats

until they obj ect.

TEE COURT: Strike the answer for the purpose of the ob

jection.

llR .APPEL:· We obj rot upon th e ground that it is incompe

tent, irrelevant and immaterial; calling for a conclusion

of the witness, calling for hearsay· evidence, calling for

secondary aridence, not calling for the best evidence,

and it is collateral to any issue in this case, and that

the testimony sought b.Y the question does not in any manner

t end'to prove that the defendant at any time or place ever

bribed th e juror Lockwood.

MR FOtID: If the court please, it is already inevidence
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2

3~
ever, lin addition to the g roun cIs Of obj ection made to, I

the last question heretofore propounded to the witness.

3 TH E COURT: Overruled.

4 MR APPEL: We exc ept •

5,/A I was one of the first jurors and stayed with it
•

6 ./ it ended.

-~Iuntil ~

t
I

7 MR FORD: Were you in court on the 11th day of October,

8 1911, the day the trial opened? A yes sir.

9"" Q .And in respon se to the summons of th e cou rt to appear

10 th ere? A Yes sir.

11 1,fR APPEL: This obj ection of ours runs right along, your

12 Honor?

13 THE COURT: yeS sir; it may be so understood, the same ob-

jection, the same ruling and the same exception introduced

and held to each and every question.

Jvffi APPEL: And any objection to his leading the wit.ness,

may, your Honor permit that, or must he be allowed to lead

th e "Iitness, so as not to int errupt?
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MR • APPEL. 1t is not the best evi.d.ence of a record and

A Yes, sir.

This is a court

A Why, 1 was here all

Of course, we don't

The court will, with the assistance ofTHE COURT.

ground that it is immaterial,

MR. APPEL. He has been doing it right now.

made by a record in a court of record.

counsel for the defense, at all times try to prevent lead

ing quee t ione •

MR APPEL· He is doing it now, and we objedt upon the

-

MR. FORD· Q How long during the month a>f October did you

proceedings in court, Who were present, who are jurors is

of recordt the record is the best evidence in establishing

serve after you appeared in Court?

that month,

Q Were you there any part of the mo~th of November?

the fact.

THE COURT' Objection overruled.

MR. APPEL· We except,

MR. FORD. Q Were you there the Whole of the ~onth of

November? A 1 was there until the trial quit. 1 don't

remember now what date it was.

Q Until the ending of the tr ial? A Yes, sir.

Q When were you summoned as a juror to report in

ment 91 A 1 thinki t was on

'wish to be objecting it is leading. 1 am only suggesting.

THE COURT· There ought to be no leading questions asked

of this witness at all.
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Friday night, 1 know.

October. \

Q Did you at any time after that--that was the 5th of

October, 1911? Ayes , sir.

~

--~:~I
,fl"""-"' .. ~

sir.A Yes,

1 ain't sure about the date;

After you were summoned as a juror?

Did you at any time after that meet Mr. Bert H. Franklin? .

1 met Bert Ho Franklin on the --he was at my house on I

":tl1
it was the 6th;

Q

A

Q

Q On Fr iday night, the 6 th of Oc tober, 1911?

·Friday night, 1 think it was the 6th or 7th.
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11 Q Well, a reference to the calendar shows the 6th of ", ..,-",."

A Well, that was the date.Oc tober, 1911, was Fr iday?12

13 Q Now, pr ior to your meeting Bert Franklin on

14 at your House, did you have any talk wi th your wife, Mrs.

15 Bain, in reference to Mr. Franklin or the McNamara case?

16 MR • APPEL· We objec t to that on the ground it i6 incom-

17 petent, irrelevant and immaterial; hearsay; no foundation

.18 laid; that it calls for the declarations of the Wife to the

19 alleged husband in reference to a cri~ina1 transqction and

20 that no foundation has been laid for the introduction of

21 that evidence; and it is collateral to any issue in this

22
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case, and the defendant is not bound by the declarations

of either the husband or wife as against each other and

nei ther the declarations of husband or wife as against

each other, or in pursuance of any criminal transaction as

evidence against either the principal or the accessory 0
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A There was considerable said; 1

me he was there and was working for the def ense.

A --It was after 1 came home from work, after supper, 1

just finished my supper--l knew he had been there, she ·told

MR. FORD. Read the question to the witness, please.

(Ques tion read.)

A t did.

Q What did she say to you on that occasion?

MR. ROGERS. The same objection.

MR • APPEL. We object to that upon the same grounds stated

in our last objectionmade to the witness's testimony 0

TFE cpURT. Objection overruled.

l.ffi • APPEL. We except.

MR. roRD., Q 1 ·Nish to add, ttWhat did she say to you abou ""

Mr. Bar t Fran~lin It.

remember all of it--

MR ROGERS· The same objection--

MR. APPEL· We move to strike out the answer; that is a

conclusion, your Honor, it is not responsive to the

tion.

the husband or wife, as the case may be.

MR. FORD. With reference to the foundation, your Honor-

THE COURT. Objection overruled.

MR. ROGERS· Exception. The use of the word "alleged" in

the question, of course, means that the question says so,

·that is what the word "alleged" in the question means, it

might be misconstrued and we' do not want it misconstrued.

rBrE COURT. 1 think so.
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26 presence of the defendant; that the defendant is no t bo

for the defense."

That is what she told me, that is all •

She told him.

That is a conversation--

No,

1 think With the witness's correction now--

That is a conversation he is detailing.

he says, "1 knew he had been there work1n1

I

11

".-tj
I
I

MR • FORD.

MR. APPEL.

MR. KEETCH.

A

MR. Appel.

THE COURT.

THE COlffiT· Wai t.

be tween you and Mr. Franklin? A Why, he came there in a

hurry--

MR • APPEL. Wait a mo rrent--

he had called? A Yes, sir.

Q Now, that evening when he called, did you have a con

versation with Mr. Frankl in? A 1 did, short.

Q Who else was present at that conversation? A No one.

Q Just tell What was said and done on that occasion

MR • APPEL. 1 say, 1 didn't hear tha t.

THE COURT. All right. Do you wi thdraw the motion tostrike

out?

UR •.Ai'i,pa. My obj ec tion is ther e and the motion.

MR. FORD. Q Your Wife communicated to you the fact that~

MR. APPEL. We object to that on the ground it is incompet

ent, irrelevant and immaterial; no foundation laid; and

it is hearsay, collateral to any issue; that the question

calls for acts and declarations of third parties not in

•
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by those ~eclarations; and upon the further ground it is

collateral to any issue in this case and we ask now the

court read to the witness the section of the code in

reference to aecomplices, Section 1324 of the Penal Code.
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1

MR FORD: The court has overrul Ed the objection?

THE COURT: The court has not acted; there is no objec

tion. Is there any obj ection?

1!R :mEDERICKS: In vi eN of the fact that the witness has

alrea~ testified to the same things at the preliminary

·examination, it seems that the reading of the statute at

this time would be of no effi~iency.

MR FORD: J"ust a moment. I will 'Withdraw the question and

ask the vii. tness another c.pestion.

Q Mr Bain, did you, on or about the 11th day of Decem

ber, 1911, testifY in J"udge Young's court t Department 4 of

the J"ustice's Court of this township, in the case of

peopl e cf the State of California, Plaintiff, versus Bert

H. Franklin ,defendant, on the peliminary examination of

said Franklin? Did you at that time end plroe testifY to

the facts of th e visit of Mr Franklin to you and What was

s aid and done?

UR APPEL: Wait a moment; we object to that as hearsay;

it is incompetent, irrelevant and innnaterial fur any pur

pose; the conditions under 7mich he testified there have

nothing to do with this case and nothing to do with the

matter at issue now.

MR FORD: If the court please, if th~desire to know the

attitude and relation ar the vdtness to this case, VX3 de

sire to show that he has on a former occasion testified

in regard to the same facts.
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THE COURT: Well. if thedefendant wants

eel her,e in having the statute read -

lfR FORn:: Because it is absolutely unnecessa~; it is only

done for the purpose of distracting the attention Q' the

jury from matters that are properly before the jury; noth

"ing has any place in this court except what is relevant to

the case and to inject the reading of the statute that has

no application whatever to the status of the ,titness fills

the record with things that have no busin ess in the record.

That is our contention.

MR APPEL: I deny the accusation of counsel, and I s~

when he says I made the obj ection and request it was sim

ply for the purpose of distracting the attention of the

jury or the witne£'1s from the mat-ter at issue. that that

statement is not true and I assign the making of such a

statement as prejUdicial error to defendant ' s rights here,

and because it int ends to accuse counsel for the defendant

of a trick and to humiliate him in the pr e-gence of th e

jury, ~nd I do not characterize the statement in more for

cibl e language for fear I should be disorderly.

THE COURT: Section 1324 is the one you refer to, Ur Appel,

is it not?

HR APPEL: Section 1324, I believe is theooction.

1m ROGERS: Yes, that is thesection.

UR APPEL: I have not been granting innnunity to anyone,

so K have not been familiar with th esection.
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1

THE COURr: I think I will resolve the doubt by reading

the section. yr Bain, you will give your attention to the '

court while the section is read. v-Hre'ading.) "Section

i324 m:t the Penal COde. itA person hereafter offending

~ainst any of the provisions of t his code or ~ainst any
•law of this state, is a competent witness against any

oth~ person so offending, end may be compelled to attend

and testify and produce any books, papers, contracts', agree

ments or documents upon any trial, hearing, proceeding or

lawful investigation or jUdicial proceeding) in th e s mne

manner as any other person. If such person demands that

he be excused from testifying or from producing such

books, pap~st contracts) ~reements or documents) on the

ground that his testimony or that the production of such

books, papers,contracts, agreements or documents may

incriminate himself, he \vill not be eoccused) but in that

case the testimony so given, and the books, papers) con

tracts, ag reements epld documents so produe ed shall no t be

used in any criminal proeecution 0 r proceeding against

the person so testifying) ex:cept for perjury in giving such

testimony, and he shall not be liable thereafter to prose

cution by indictment) information or presentment) mF to
"

prosecution nor punishment for the offense with reference

to which his tesimony was given, or for or on account. of

any transaction) matter or thing concerning which he

have testified or produced evidence, documentary or

otherwise.



the offense wi th reference to which he may have testified

ing, or producing such evidence, aocmnentary or otherwise.

38~
NoVi, such person shall be exempt from indictment, I

presentment by information, prosecution or punishment for

given or evidence, documentary or otherwise, is produced

such person so testifying or so producing evidence, docu

mentaryor otherwise, does so voluntarily, or when such

person so testifying or so producing evidence, fails to

ask to be excused from testifying or so producing evi

dence, on tbe ground that his testimony or such evidence,

docuinentary or otherWise, may incriminate himself, but

in all such cases the testimony or evidence, documentary or

otherWise, 80 given, may be used in any criminal prosecu

tion or criminal proceeding against the person so testify-

Any person shall be deemed to have asked to be excused

from testifying or producir~ evidence, docurrentary or other

wise, under this section, unless before any testimony is

by such a.witness, tbe judge, foreman or other person

presiding at such trial, hearing, proceeding or investiga

tion, shall distinctly read this section of this code to

such a withess, and the form of the,objection by the witness

shall be immaterial, if he in substance makes objection

that his testimony or the production of such evidence,

I
as aforesaid, or for or on account of any transaction, matter

~:i::i:: ::::::~n:v:::::e~ed:::m::::.;e::i::::r::B::O:::reI
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1

2

3

4

5

6

7
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9

documentary or otherwise, may incriminate himself, and he

shall not be obliged to object to each question, but one

objection shall be sufficient to protect such witness from

prosecution for any offense concerning wnch he may testify

or for or on account of any transaction, matter or thing

·concerning which he may testify or produce evidence docu

mentaryor otherwise, upon such trial, hearing, proceeding

or investigation. The section has been read, GentlemenJ

MR. FORD. Q What time did Mr, Franklin arr ive at your

10 house, Mr. Bain? A Well, about h,alf past 7.

AIn the evening? In the evening. {

pow long did he remain there? A He wae only there ab~1
Q.

Q

20 minutes, 1 guess.

Q What was said and done between you on that occasion'?

MR. APPEL. Your Honor, this is all SUbject to the sarne

objec tion.16

11

12

13

14

15 II

Well, he said that he was1 said, "Yes."

every question II

A Why, the first thing he waid was, "You know what 1 am

words or the substance of those words, tell what you a ai

here for?"

working and he wanted 1 should accept this bribe for to-

if 1 went onto the jury--

THE COURT. Mr. Bain, it is very desirable that you recite

as nearly as you can what he said and what you said in

19

20

21

22

23

24

25
I

26

17 THE COURT· Subject to the sarne objection, the sarne ruling

18 and the same exception as fully as if interposed to
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and then what he said as nearly as you can ~ecall that

conversation .!fYou cannot give the exact words, give the

A Well, the SUbstance of it was he wanted me to accept a

bribe, and under considerable hesitation 1 finally

substance.

•
it, and when he went to pay me he was going to pay me $500,

1

2

3

4

5

6

7 and when he went to pay me he only had 400. He said,

8 "Of course, 1 am no t good for that, you k:oow me, you have

9 known me a long time, 1 am not responsible for that ;6ut"_'_""""'l""I"

10 he says, "Darrow furnished me with $20,000 to use."

I11 Jffi. FORD. Q NOw, what was tre firs t thing Mr. Frank 1 in

12 i said to you when he c arne in? A Oh, he spoke about old

13 times--

14 MR. ROGERS. If your Honor please, if counsel is not

15 1 satisfied With the relation under the question, that is

16I· k h hone thing, then it ought to be stric en out and t en e

17 ought to ask him the question so as to bring out the con

18 versation.

19 MR • FORD· 1 am going to br ing out some more, that is all.

20 1 am not asking that anything be stricken out. There is

21 no rUle, if the court ple~se, that requzes to strike it out.

22 MR. ROGERS. It was merely a suggestion.

23 THE COURT. Proceed.

24 A The first of the conversation was about our--he knew

25 1 had been in hard luck over some deals 1 had--
I

26 MR. APPEL. He ought to state what was said.
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THE COURT. yes, strike that out and let me admonish the

Witness again. Mr. Bain, the District Attorney, Mr, Ford,

has asked you a very simple question: What was the first

thing that Mr. Franklin said to you? That is all you have

to answer at this time, is just that one simple thing; What

1

2

3

4

5

6 •was the first thing that Mr. Franklin said to you? When yo

7 have answered that wait for another question.

8 A Well, the first question he asked, he said when he came

9 in was, just ,merely looked around, spoke about the little

10 home, said a nice place. 1 said it was all right when it

11 was paid for.

12 il MR. ~JRD. Q Whnt did he say then? A Then he says, "You

13 know wrat 1 am her e for? It l:says, "yes." and then the \

14 next was that he talked about the hard luck 1 had had. -----,~f
15, Q What did re say about that? A He said, "Now, Bob," he

16

17

18

19

20

21

22

23

says, "1 have known you for a long time, you have been OU~k~

of luck in your dealings With people here and in buying
~

real estate and stuff, you have been out of luck; you have I
been beat every time," he says "Now, is your chance to ~ f
even, get a li~ money and pay up for yonr property and f

~
you will have a little money left.".___.__0i

Q Did he at that time or place say anything about what the

prosecution was doing?

24 lJR • ROGERS. 1 don't think he ough t to be led.

25 TEE COURT- Don't lead the witneaso

26 MR. FORD. Ttat is not leading and 1



l

2

3

4

5

6

7

8

9

10

11
I

12
1

13

14

15

16

17

18

19

20

21

22

23

24

25

26

cour t.

THE COURT' 1 think it is,

3831
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1 MR FORD: I may be very dull in comprehension; I cannot see

2

3

4

5

6

in what manner that suggests to him what he shall say in

answer to that question. Simply directing his mind to cer-

tain matters and then I shatl ask him vmat was said.

I certainly am not suggesting or leading the witness to

•say anything or what was said about the conversation.

7 TEE COURT: I am sorry to disagree with you, but I think

8 it is a leading question.

9 MR ]URD: What else was said? A

10 trial.

He talked about the

11 What did he say about .the tri':ll? A .And he said that

12 both sides was doing dirty work, buying witnesses and

13 getting rid of \ri tnesnes.

remark.

than the money that was to be paid to you?

What further was said in that conversation about the

'Was anything said about the payment of money other

Q,

Q,
~.

A When he paid I

!
me $400 he says, "You are i. not the only man It, he says; " ..1
"there will be others in the same boat." Just made that 11

''____" t
~

;~

14

15

16

17

18

19

20 payment of money, if anything? A He said that he 'NOul d

21 make good the balance 7/hen the trialwas over.

22 Q. How much was the balance? A 3600.

23 Q. Did he say that th e balance wa&~3600? A yes sir.

24 ~fR APPEL: Your Honor, must -- Of course, we don't like

25

26

to be objecting, your Honor. Your Honor will see -

THE COURT: yes, the question, is ~r leading.



1

2

3

3~
MR FORD: In vi ew of the ,..vi tness' prec 13 ding answer, I think I
it was simply calling for an ex:planation. He saili there

was to be 3600 balance. I asked him if Franklin so stated

4 tt. I withdraw the question. What did Franklin say about

all that was said -- relate all that happened there be-
.~

t ween him and Mr Franklin and let it go at that. They \

haven't a right, your Honor, to pu: SUbjects into his )

mind;that is building up his s torj". A man who is expert

at it may build up a story by merely suggesting subjects

in his question; withdrawing it, and taking it back, and

asking him anot her question. The fai r way ia to ask the

witness all he said. If he forgets it, then ask him if

there was anything following that; did he salf anything

j

ask this witness to 'relate it. Relate it fully -- relate

versation occurred, your Honor please, just as vrell to

A 'VJhen he paid me 400' he said he would make good the -",.

the bal~ce?

drawn.

balance,3600, as soon as the trial was over.

Q Vlhat were you to do for that monEry, if anything?

1vTR ROGERS: Obj ooted to as calling

·llR ROGERS: That is leading and suggestive. If this con-

l~R FORD: I withdraw the question.

. Q What did he serf you,vere to do for this money, if any

thing.

•THE COURI': Strike out the answer, then; question with-

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26



s't\?;g estive.

MR FORD: I would like to hl3'/e the question read.

3~
That is I

by the reporter.)

THE COURT: Now, there is an objection to that question

E.S being leading. I don,t think that that particular

of conducting the eramination.

1m :HORn:" Just read the question. (Last question read

furth er on that j what did he say, and so fo rth.

the only way to examine a vn tness.

1m ROGERS: I presume the qu astian will not show exactly

its 1 eading character' but we obj ect to the whole manner..,

MR FORD: If the court please, I obj ect to beilbg instruct

ed by counsel. I don't need any instruction as to how to

conduct the examination. I don,t beli 6le he ought to be

allowed to co:m.ment on how the examination should be con

ducted. Let him make his objection. He hasn't made an

objection, but interposes an argument without making ob-

j ~tion. If there is an objection, I suggest that he put

in his objection, rather than arguing it.

1m ROGERS: The obj ection is an ex:ception, your Honor

please, to the leading manner of conducting the examina

tion. I would like to have this story go right in in a

fair ';rvay, then be cross-examined in a fair way, and get

rid of it. I think it ought not to come in this way, and

I obj eo t to the manner of it coming ,and I object to fur

ther leading questions and to this question as leading and

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 question) the form itself presented, is objectionable upon·

2 that ground. In·~esponse to the District Attorney's ob-

3 je~tion to counsel's statement, I do not understand that

4 cOlmsel is addressing the District Attorney at all, but

5 is addressing th e court as to the reason and purpose of

6

7

•his objection and illustrating it. Iooe no occasion for

any admoni tion. You may answer the .question, Mr Bain.

8 A I was to hold out for ~quittal.

9 'MR FOR]): Do you recall any other things that \vere said at

10 that visit between you and Mr Franklin? A There wasn't

11

12

13

14

15

16

17

18

19

20

21

22

23

24

but very little said: he was in a hurry. He said he had

to go to San Berdoo that night. If anything turned up,

\vTIy he could show that he was registered in San Bernardino.

Q Was anything said on t hat occasion about the evidence

in the case, and if so, what was said?

IffiAPPEL: That is objected to upon thegrOlmd it is in

competent) irrelevant and immaterial for any purpose what

soever; hearsay, leading and suggestive, and upon the fur

ther grotUld it is collateral to the issues, not being de-

clarations admissible under the rul e of declarations by

an accomf>lic e.

THE eOURI': Obj ection overruled.

MR APPEL: We ecc ept •

25

26
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7p 1 MR. FORD. Answer the question. Read the question.

2 (Last question read. )

3 A Oh, there was something said, bu t 1 don 1 t remember

4 exactly.

5 Q What did you do wi th the t400 you received from Mr. '~"

6

7

8

9

10

·Franklin? A 1 laid it on the

1 went to bed and when n~ wife

Q Rave you seen it since? A

Q What kind of money was it '1

dollar bills.

bureau in the bedroom when I

came home 1 gave it to he;-:::&.'I •.·
~t

No, sir, 1 have never seen it~

A It waB all in twenty ----1

He was there again on Sunday

11 Q Currency 1 A Yes, sir.

12 I Q Did you at that time make any appointmmnt wi th Mr.

13 Franklin to meet him again 7 A pe' said, when he left he

14 would probably be back Saturday night but he did~lt cone

15! back un til Sunday night.

16 night.

17 Q Did he say on that occasion why he would come back?

18 A Well, 1 understood he was coming to bring the other.

19 hunired at firs t, but he said as long as he didn 't 'tr ing it

20 he would let it go.

21 Q No, let UB not get into that Sunday night, just tell what

\vassaid. A ne said he probably wouldn't be back unless
/

he' got back fr om San Berdoo, that he was in a hurr~, unless

he got back from San Eerdoo he would be back Saturday n~t,

but he come Sunday night.

22

23

24

25

26 Q Did he say he would give you tre $100? A That
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1

2

3

4

5

6

7

he remarked at the time he paid me, he would br ing the

otter hundred Saturday night and before he left he said he

migh t not be back Saturday night. ,

Q

Q When did you next seAe him? .A On Sunday night. ~/'
And at what place? At my house. --l

'Q Who was present on that occasion? A My wife was there. 1'1

Q What was said at that time between you and Mr. Fran klint I
I

8 A Well, he was cautioning me to be very careful.

9 MR. ApPEL. He ougbt to stateT-

10 MR • FORD. That n:ay be s tr io ken aut.

19 "if necessary, let your bills run a little behind." 1

20 told him, "That is something 1 never have done with my

MR. APPEL. He ought to state what was said.

MR. FORD· Q You have to state what he ·said to you and

what you said to him, as near as you can. A

thing he said, "now," he says, "Bain, if you get on that

-jury you want to be very careful" and h esays," In the

first place, you don't want to touch a dollar of that

if you get hard up," he says, "you draw your pay that is ..,.

corning to you as a juror and use that," "but", he saya,

work and pension 1 generally pan my biJls, if he says,

it be understood you are hard up", and he cautioned me, he

says, "Now, then, n he says, "you be careful," and he talked

a little while and left.

Q Was anything said about your appearance in court as a

juror, and if so what? A He said when 1 was --if 1

21

22

23

24

25

26

17

18

11

121

131
14 1

15
1

16
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1 as a juror that 1 would be examined by Darrow, he said

2 that would be underotoodi he said he might cross-ques-

3 tion l!le pretty strong, but he said, "pay no attention." ....

4 Q Did he te11 you why to PC!IY no attention? A Well,· 1

Well, now, wait a moment--letus hear what

5

6

7

8

9

10

11

was said.

THE COURT.

MR. FORD. Q

Just tell what was said.

Just wtate what he said about that,

I
I

Be near-·
j

12 Q When next did you see' :.ir. Franklin, if at all? A Why, 1

never see n him after that until one day here in Judge

Pordwell's court he was coming out and 1 came in thedoorway

Q That was at the time of the preliminary examination--

A Yes--

Darrow.

Q Were Mr. Davis and Mr. Scott and Mr. McNutt present at

A Yes--no, it was just before

that time"/ A yeEi sir.

MR • FORD. Cross-examine.

Q Who did yxamine you when you got into court? AlAr.

Q --or before that--

preliminary examination.

13

14
I

15 I

16

17

18

19

20

21

22

23

24

25

26

CROSS-EXAMINATION.

MR • APPEL· Q :.lr. Bain, you are a carpenter,
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•

trade.

6th day of Ootober? A No.

1 was in Long Beach there one or two summersa while.

Q And you worked there as a carpenterl A yes, sir.

Q And you knew Franklin then? A Oh, yes.

Q And you have been connected with him off and on on

working.

to live around Long Beach? A Yea, I ',WSls in Long Beach quite

him for four or five years.

Q And you me t Mr. Frankl in when he was dOing alittle car

penter work? A 1 worked with him 26 or '7 years ago at

long Beach.

Q Well, tqj years gone back, going back 25 years, you used

A yes, sir.

different jobs? A I would see him often until here lately

when he was with Leo Youngworth ,I don,t believe 1 Been

Q After he left his trade? A Yes, after he quit hiB

Q Of course, you had not seen him? A No.

Q But your intimacy, and fr ie mship-- A Oh, 1 knew him-

Q Continued JUBt the same? A YeB, Bir.

Q Now, you didn't Bee him at any time until Friday night, tb

1

2

3

4

5

6

7

8

9

10

11

f
12

13

14

15 I

16 1

17

18

19

20

21

22

23

24

25

26



was at home.

A yes sir.

Q And you shook hands wi th him? A Yes sir.

I understand that, but after you got home, you knew,

38~
the . I

Well, I understand, but '.vhen he came there,. did you

And you waited for him? A I didn't wai t for him; I

ing dovm there to bribe you, hadn't you? A Yes sir.

usual courtesies as though he had come on another mission?

Q Yes. And when you saw him you treated him \nth the

Q Treated him nicely; as you always did? A yes sir.

Q In a friendly way. NoVl, you had been told he was com-

open the door for him? A Sure.

Q And invited him in? A Yes sir.

Q Shook hands wi th him? A 'ilat is th at?

Q

Q

Q Now, you came home I ate in th e afternoon of that day,

and you expected him that evening? A I didn't know any

thing about it until I got home.

Q That is, you dKdn't see him to talk to him about

case? A No sir.

you ex:pected him that evening? A yes sir.

Q And you knew in a general way \yhat he was coming for?

A Yes sir.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26



Q D.1ring that day? A yes sir.

Q In fact ,he told you he had not been -- he had hot seem

you and he hatl not made up his mind to see you until that

Q And told you that he had come over there to the

A I don,tday, isn't that true? Do you remember that?

3841l
hOUS~ I
about II think he spokeseveral times before, did he? A

his being there during the day.

1

2

3

4

5

6

7

8 think he said anything about that.

9 Q Anyhow, he said he came there for the first time that

10 day in the m'ternoon of that day? A Well, I c ouldn' t say

11 v,hether he said he was there in the afternoon or what time

12 of day he VI as t here; I kn en --

13 Q He didn't tell you he had been there to see you before

14 that day? A Oh, no.

15 Q That is what I wtlnt to knovv. So your underst anding

16 was it was only t bat day that was the fi rst time he had

17 come there to see you? A Yes sir.

18 Q From what he said, I mean? A Yes sir.

19 Q NOVT, wh en he came in he said to you How did he

20 come t rere, do you know? A He com e in an automobile.

21 Q And the automobile stopped right in front? A Right

22 in front.

23 Q And somehoW in the automobile with him? A Yes- sir.

24 Q How' many people in th e automobile, do you know? A I

think there was just the two o~ them.25

26 Q He and some other gnntleman? A The man



th e mac hine •

Q you don't know whether hev~s running the machine or

not, do you? A I ain't sure, no.

Q. YOll s aw a man with him in the machine? A There "vas a

man out at the machin e.

"Q And the machine stood right in front of your house?

A yes sir.

Q Wlere anybody could see it? A yes sir.

Q 'What time of thearening was that, or afternoon?

A It was in the evening.

Q About 6 o'clock? A NO, it vras about half past 7.

Q About half past 'I? A yes sir.

Q Rovl close is the n ect house to yours? A There is one

house to the east of me, about 12 or 15 feet, on th e next

lot. .

,----------------,----------------~

3842 I

I

15

1

2

3

4

5

6

7

8

9

10

11

12

13

14

Q Any on the Ylest side of you? A There is a little

shack back on th e all ey.

Q, There were people living th ere at that time? A Yes.

Q, And some people living zero ss th estreet from you? A No.

Q, Well, it is a well-inhabited pll7rtion of the city,

is that right? A It is partly settled up; there are a

good many vacant lots.

Q, It is close to lfoneta avenu e? A What is that?

Q It is close to Uoneta avenue? A It is abont one-third

of the W8"J' between Moneta and Figueroa.

Q 'lhat is all a well-BettI ed part of th e city,

25

26

16

17

18

19

20

21

22

23

2,1
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1 right? A yes.

2 Q Lights "vere burning around there? A There \'VaS only

3 one light on Moneta, street car line.

4 Q Well, the lights were bumning in the machine, do you

sides were using money.

there, but came in the usual ordinary v.,ray, didn't he?

He did.A.And he said he would pay you $500, eh?

.And that there was a little show for you to get a lit-

For witnesses and bribing jurors, didn't he? A yes

Then he "said that both sides were pay-ir;g out mon~?

yes sir.

Didn't he say th e pro secution were using money to bribe

He didn't speak in a whisper when he came to the door

Q

tl e money?' A yes sir.

Q

Q.

sir.

Q

A

remember? A I don,t remember whether theyvrere" or whether

Q

Q

A yes sir.

Q Had he ever visited youThefore? A No sir.

Q At home? A No sir.

Q You just met him dihwn town? A yes sir.

Q Now, he said to you that the pro secution were using
•

mon~ to bribe witnesses and jurors, didn't he? A \Vhy,

both sides.

•
the re was a ligh t in t he machine 0 r not.

witnesses and jurors? A Well, I don,t know as he spoke

a bout the prosecution particularly•. He said that both

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20
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8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

3844
Q And when he took out the money and commenced to count

it, it 'lIas currency? A yeS sir.

Q And $20 bills? A yeS sir, it was all in twenties.
, /

Q All of them? A yes sir, all of them.

Q How? A yeS sir, it':vas all intNenties.

.Q, All in twenties, and when he c ounted it out he only

had 400? A That is all.

Q And di dn' t he say to you, "I am a Ii ttle short"?

A He sai d h e\"&S a Ii ttle sho rt, he had used some.

Q How is that? A He said he-:as a little short; he hfrl

used some.

Q That he had used some andvas a little short, sir?

A $400 was all he had vii. th him.

Q He told you that is all the money he had, 400? A Yes~

that is all he had wi th him.

Q And he had used the balance of it? A He didn't say ho\v

much, or anything; he just said he had used some.
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did.

Q Well, now, how much did he offer you in the beginning

of your conversation? A Well, the first he offered me '\

3,000.

Q He said to you, "1 wi 11 ,give you 30001 n A yes.

Q And you rejected that proposition, didn't you? A 1

Q You didn't want the 3,OOR1 A No, sir.

Q Then, how much did he offer you then? A 4,000.

Q Then he offered you 4,000 and what did you say to him

then? A Well, 1 finally gave in and accepted it.

Q Well,"gave in", what did you say? Al said 1 would tak

it.

A What is that?

Then what did he say about

giving you so much down?

Q You said, "1 will take it."

•

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15 i Q What did he say about giving you so much down? A He

16 was to give me $500 dOVIn.

17 Q He said, "1 will give you $500 down?" A That'is what he

18 said.

19 Q He says, "1 willgive you row $500," did he?

20 is what he said, he wo uld give me 500.

A That

21

22

23

Q And then he took out the money and he only counted 4001

A 400 was all he had.

Q And then he explained to you he was a little short, is

24 that right? A Why, he was a little short, he only had

25 400.

26 Q 1 know, but didn't he say~ "1 am a little short?"



we had the settlerrent.

just had 400 and he said he would make the rest good' when

1

2

3

4

5

6

7

8

9

3846

A 1 don't know as he put it in just that words.

Q Didn't he say that while your wife was in the room?

A No, n~ Wife had gone to lodge.

Q Had gone to lodge? A Yes, sir.
said he I

Q Well, he said that he had used some? A Yes, he/used I

~ome, when he took out the pocketbcok--he had one of those I
olef fashioned long pocketbooks and he counted it out but he I

I
10 Q He said he had used the balance of the $20,OOO? A He

11 didntt say anything about using, how much, or indicate

12\ what kind, he just sai.d, "1 have been using a little of
I

13 this money and tha t is all 1 got."

14 Q, But he told you Mr. Darrow had given him $20,OOO? A Yes,

15 I sir.
I

16 I Q And that he had been using SOffie of it and that isall

17 he had? A That is all he had With him.

A Yes, he said that is

18

19

Q 1 say, that is what he said to you.

"That is all he had with him1"

He didntt say,

20 all he had with him, when he paid me the 400.

21 Q And he said he was a little short? A Yes •

. 22 Q Did he tell you where he kept that $20,OOO? A No, sir.

23 Q Well, now, after talking With him that night you were to

24 get the other hundred? Resaid to you he would give you

25 the$3600 after the case was over? A Yes, air.

26 Q That was agreed upon that night, was: it not? A
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or not.

Q But you said ·you made arrangements tPat Franklin should

c¥nle the next night, Saturday night and give you the other

hundred? A Fe said if he didn't pay it he would pay it

when we had the final settlement.

Q That night? A He was to come Saturday night.

Q For what purpose? A And he said he would bring the

other hundred.

Q Exactly) and you expected it? A WOy, sure.

Q And you wanted it, didn't you, the other hundred, you

wanted to get it, didn't you? A Why, he offered me) he

was going to pay me the 500.

Q 1 know he was going to pay it to you, and you wanted to

ge tit, d idn' t you 7 A Why, cer tainly •

Q And at that time didn't you tell Franklin that you

Q And you agreed then to go, to qualify as a juror, is

that right? A 1 supposed 1 would, 1 knew 1 was going to b

called, whether 1 would be qualified, 1 didn't know whether

1 would or not, 1 didn't think 1 would.

Q You didn't think you would? A No.

'Q You thought you had sorr,e opinions against the McNamaras?

A 1 didn't think I would serve on the jury on account of

my--a little hard hearing.

Q you took the $400 just the sarne? A Yes, sir.

Q And expected $100 more the next night, is that right,

isn,t that right? A 1 didn't know whether it would come

15
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thought you couldn't qualify as a juror, that if the

evidence was so and so and so, you went on telling him if

the evidence was so and sO you Ylould .have to convict?

A 1 simply told him this one thing, 1 says, "Franklin, if

the evidence is sufficient 1 sure will vote for convic-

money and hold onto it and try to hold out for acquittal."

Q "Try to hold out for acquittal?" A ~es, air.

Q Did you say to him then you would hold out for acquit

tal, notwithstanding that the evidence was as you thought

it might be-- A t did not.

Q Then you didn't agree then With ~. Franklin to hold

out for acquittal, notwithstanding that you accepted the

1

2

3

4

5

6

7

8

9

10

11

121

13

14

tion. "

Q And you didn't agree-- A But he says, "You take that

I15 '! money, did you? A No--

16

17

MR. FORD. Just a moment--before the witness answers that

question; we object to it as calling for a conclusion of

18 the witness, in that he says, "Didn't you agree", let him

19 state What was said.

20 MR. APPEL. No, your Honor, we have a right to get his

21 mind.

22 THE COURT. Let us have the objection.

23 MR. FORD. We object to it on the ground it calls for a

24 conclusion of the Witness.

25 THE COURT· Objection overruled.

26
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i3

MR APPEL: Now, read the question.

( QUestion read.)

A I don't knOVl 'met her I did or not; th ere was a very

little said;hewas in a hurry, and he had to go to San

Bernardino, I don, t remem.ber just wh at I did say •

• Q I am talking about your condition of mind at that time.

You thought the lv!cNamaras were guilty, didn't you?

A I didn't think much about it; I had never read but

Ii ttle in th e papers about it. I supposed it was blo,m

up by gas.

Q Did you t ell Franklin? A I did not. ']here was noth

ing said about that.

Q Did you ever tell anyone that? A No sir, because I

14 didn't know ~ything about it.

15 Q, You always had that opinion? A I didn't know any-

16 thing about how it was blov4lup.

17

18

19

20

21

22

23

24

25

26

Q But you had an opinion that th e bl ilding had. been blown

up by gas? A Well, I don't know as it was an opinion;

it ',vas just my idea that it VI as blown up by gas.

Q I know, your idea. That is an opinionf isn't it?

A You might call it an opinion.

Q And you had that opinion at that time on that evening

of october 6th, didn't you? A I a1'l'iays thought it was

blovnl up by gas.

Q You had that opinion then, didn't you? A I

so.
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He knows yvhat he

time.

MR APP:BL: It is not the best e.ridenc e.

said then.

A Well, you might call it an opinion

THE COURT: Objection sustained.

Jm APPEL: W e take an &ception. We offer to show now

by the witness that at the time that he talked with Mr

Franklin, that he had an opinion t hat the explosion vmich

resulted in thedestruction of the Times building, which

was one of the subj ects of inquiry in the case of the

People against McNamara was caused by gas; that he had s

Q, lind you had it all th e time until yOll were examined as

a juror, didn,t you? A I didn't think much about it.

Q You didn't think much about it, but you did think

onc e -- A I had never been in the building.

Q, It makes no difference to me how you got that opinion.

·You had that opinion an d you had it 'when you were c all ad

to be examined as a juror in open c ou rt, didn't you?

A It vms not a very strong opinion; I didn't think any

t~ing about it.

Q, But you had the opinion? A I suppose I had.

Q No'w, didn't you go into court and under oath say you

didn't have no opinion about it at all?

1ffi FREDERICKS: That is obj ected to on the ground that

the testimony of the jurgrwas taken down in court and the

not es are th e best evidenc e as to ~r.hat he said at that

25
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as to th e form of the question.

oath to be examined as to his qualifications to serve as

pose whatsoever.

. 3~
after he talked with Franklin; that I
'when he-V'Jas called upon in court under

saw him; counsel claims he wants to show, cmd as to mat

occurred after that, is absolutely irrel~ant and imma

terial and has no bearing upon the question for any pur-

tified to, may it please the court, is available to coun

sel and it shows justexactly what he said in that regard.

MR FORD: In addition to that, your Honorj this vntness has

already testified he had an opinion at the time Franklin

1m APPEL: Then, my offer is rej ected, I understand, so

as to .'!,et the record straight?

THE COURT: The objection made by Captain Fredericks, is

sustained soleiJ:yupon th e ground that the testimony

has been taken dawn and the transcript is available,

that should be produced.

THE COURT: The court has sustained your obj ection, 1fr Ford!

opinion upon the sUbject. I explain my question, your

Honor, by my 0 frer.

opinion right along

he had that opinion

THE COURT: yes.

MR FREDERICKS: lmd the record of what this witness tes-

a juror; that notwithstanding he had then that opinion

and had it prior to that time and continued to have it,

-that he then stated under oath that he didn't have any

25
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1 :M'R APPEL: Well,

2 THE COURT: That is the sol e ground on which the obj ec

3 tion is sustain ed..

4 1m APPEL: I wish tostate here in OpEn court that there

5

6

7

is -- the testimony alluded to in th e objection of counsel
•and alluded to in the mling of the court is not here in

court; is not in my presence; that there is no evidence

8 here t bat I have it· that '!.Ie have it, and that there is

9 no evidence that it is available. I don,t wish thestate-

14 evidence that it is available.

10

11

12

13

15

16

17

18

19

20

21

22

23

24

ment of th e court to be in th e record, your Honor, as '''.e

consenting to your Honor's statement as a finding.

THE COURT: Now, you raise a new question, lIr Appel.

UR APPEL: You said it'.vas available. I don,t know of any

MR FBEDERICKS: We will state here in open court that a

co~ of this transcript\ms furnished to the prosecution

an d it was also furnish ed tot he def ens e, which '!v'aS in

charge of Mr Da:f'rov'l at the time. Va presume that Mr Dar

row has a copy. If he will say he has not a co~, we will

furnish him yli th ours.

MR APPEL: Now, ,'Ie tak e an ex:c ept ion to th e c ondue t 0 f th e

Di strict Attorney in aidressing this defendant at all here

in court, and putting him in a position of having to answer

any such question as that. Wemsign'it as absolute mis-

conduct, as undertaking to make evidence here before the

jury in open court, to say to the defendant, "Now, if yo

25

26



3

The days of the1 say so and so, I will dQ so ind so tf.

2 inquisition have passed.

3 l[R FREDERICKS: Mr Darrow is also an at torney in the case.

4 1m APPEL: He is an attorney, your Honor -- he is an at

5 torney, your Honor, you 'i'rill see is one thing; he is the

6 "defen dant, is anoth ere

7 MR FREDERICKS: There is nothihg before th e court.

8 THE COUR[': I see no occasion to change the ruling.· The

9 ruling will stand.

10 MR APPEL: Well, all IYmnt, your Honor, is to say to try

11 to agree \1Vithme that so far as evidence here before the

12 court is here, that th ere is no evidenc e that we got it.

13 THE COURr: There is 1)0') copy of the transc ript in the

14 court room at this time, so far as I know. Captain Fred~

15 ericks has offered to produce it if you want it.

16 1!R APFEL: If he will produce it, I ,till take it. I

17 know I am al~most willing to take anything that is produced.

18 THE COURT: Then it is incumbent on you, Captain Fred-

19 e ricks, to furnish the transcript.

20 lim FREDERICRB: I lJUppose the matter can rfi passed over

21 till noon. Of course, my statement was if the defense has

22 no copy I will r.J8 glad, as a matter of courtesy J ,to furnish.,
23

/

them ours. If they havero copy I ask them to .say they

24 have no copy.

25 THE COURI:': I don,t know that that is necessary. They

26 have asked for a copy.
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1 lfR FREDERICKS: Oh, well, I will let them have on rs after

2

3

lunch, if theyv~nt it.,

MR .APPEL: Now, 't,a take our e xc epti on.

4 Q Now, J,fr Witness -- now, when he came up Sunday night,

me a long time"? A He said, "You know

you didn't se e him Saturday night, did you? A Yes sir •

night- Sunday night.

Q, That is what I am saying. He was to come Saturday

Did he? "You have knoW11l

.And he then said to you -- didn't he say to you, "Bo ,Q

you know I am good for this"?

Q, .And when he came eN er, what did he say to you?

A Why, as I told youoofore, he talked to us to be care

ful t ret we didn't --

Q What did he say about the mon E'U, the $100? A He

said he didn't have it. He had no chance to go to the bank,

he had been busy, but he would make it good at the end.

Q He said th en that he had no chanc e to go to the bank

and ,~et this $100? A He h ad been bUsy.

Q I understand that, b~t you see my question. He did

say to you that he had had no chance to ~o to the bank

to get the $1001 A yes sir.

night, but he did not com e? A Didn't come.

Q That is my understanding, 'but you saw him Sunday

night? A Sunday nig ht.

•
Q, You saw him Saturday night? A yes sir.

Q He was th ere at your house Saturday night? A He was.

Q, Was your wife there? A yes sir -- no, not Saturday

5
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1

2

Q What did you say?

all right, Bert u.

A Oh , r says I or gu ,",s you are

3855
1-

3 Q And he said he v.ould give you $3600 at the end of the

4 trial? A yes sir.

it since.

n~o;ht vlhen she came home~ from lodge.

When did you Egain see that money? A I never saw

What di d you say f-bout it? A I said it was all right.

You said it was all right? A yes sir.
to

You said, "I am willing j\t rust you"? A When he said

Didn't you say to him, "Give mea ch eck for the 100?"

No sir.

Q Do you know 'where it is? A ] do not.
-

Q Have no idea vlhere it is? A Well, I have an idea,

but I don,t know EKac tly. I coul dn' t s wear to it.

Q Well, did shewer tell you v.hat she did with it?

JJR FORD: Obj ected to as irrelevant

THE COURT: Objection overruled.

A She told me that she paid most ,of it1:ack to the Dis-

trict Attorney.

Q VJhat time of the night? A About 11 o'clock.

Q Did you tell her wh at to do '.vi th it? A No, I did not.

he didn't have it, that settled it. There ~as nothing

Q Now, at that time didn't you tell lifr Franklin that -

now, you delivered this$40Q to your wife? A yes sir.

Q When did. you d. eliv er th e $400 to your wif e? A That

Q

Q

Q

Q

.,

more said about it.

•
A
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1

2

3 Attorney.

4 Q Gave it back to the District Attorney; that right?

5 Now, at that time did Franklin say to you that that par-

6 "ticular money, this $400 that he gave you th at evening, did

7 he say to you that that particular money c arne from yr Dar

8 row? A He did not.
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Q And if it had not been strong enough you would not have

38

Q But he did say that both sides were paying money for

jurors, that right? A He said that both sides was paying

out money.

A The money

You would have done

A 1 would, sure.

Q The money didn't count With you.

convicted whether you got the money or not?

didn't count one way or the other.

Q

what you though twas right?

Q Didn't he say for bribing jurors? A Well, 1 don't

remember whether bribing jurors or for to hire witness--

• he spo ke sorneth ing about wi tnessee going away, that they-

Q You don't know whether he said for bribing jurors, do

you? A He might have brought that in at that time-.

Q Didn't you say that a while ago? A I believe 1 did.

Q Well, is that true? A 1 think he said for bribing

jurors.

Q You know he said that, don' t you? But you did tell Mr.

Franklin at that time that if the evidence was con-

vincing and if it was as you thought the evidence was, that

you would convict the McNarnarae, notwithstanding that you
. the

had received/money? A Yes, sir.

Q Notwithstanding you did receive money you would convict

them if you were satisfied of their guilt? A 1 told him

when he gave me the money, 1 said, "Franklin, if the

evidence is strong enough 1 sure will vote for a convic

tion. n
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1

2

3

4

5

6

Q Isn,t that what you told Franklin that night? A 1

just told you what 1 told Franklin.

Q You told him that before he gave you the money? A He

had counted the money; it was laying on the table.

Q Bu t you had not taken it yet? A No •
•
Q Now, Mr. Bai n, you have been asked how long you served

7 on the jury. Now, you served, as you have said, during

8 the month of October after you were accepted and probably

9 dur ing the month of November, is that' right? A 1 don t t

10 remember jus t exactly when 1 wae with it.

11 Q You said that you were one of the first jurors? A Yes,

12 1 was one of the first and was \'Vith it until the last.

13 Q Now, you were there present during the examination of the

14 jurors? A Yes, sir.

151 Q Now, Mr. Scott did not examine but one or two jurors that

16 I you r emenber of, is that r igh t 7

17 MR. FORD· Objected to upon the ground the record itself

18 is the beet evidence.

19 THE COURT. Qverruled.

20 A 1 don,t remember; he didn't examine very many, 1 know.

21 MR. APPEL. Q And Judge McNutt did not examine any of the

22 jurors? A No, 1 think not.

23 Q And :~r. Davisonly exa nined a few dur ing that time 7

24 A 1 think Mr. Davis examined about as many as Mr. D3.rrow.

25 Q Then they changed off, one would examine one juror and

26 then the other would examine another, is that r igh t?
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1 A 1 don,t know as they chang'~d off exactly; sometimes

come.

• that.

would go through two or three and then the next one would

NOW, do you remember the questions that were ~sked you?

I

I
Q Tn other words, they took their part as the jury happene,

to come.on in the jury? A 1 suppose you would call it

IQ

2

3

4

5

6

7

8 A f do not.

9 Q Do you remember whether or not you were asked any ques

10 tiona any different than the general run of questions that

11 were asked the other jurors? A I don't remember.

12 MR. FORD. Object upon the ground tbe record is the best

13

14

ev idence.

THE COURT. overr uled. Answer the question.

15 I
MR • APPEL. Now, isn, lilt ita f ac t that all the ques tions

THE COUR T. Qverrul ed.

calling for a conclusion of the witness as to whether they

were or not, as being incompetent, irrelevant and immaterial

asked of the jury were in a general way concerning the same

subject that were asked of one, they were asked all the

other jurors?

Just a moment--we object to that question asMR. FORD.

A 1 would not think SOi some of the questions that were

asked. sOIDe of them was pretty pertinent.

MR • APPEL.Q That is concerning their situation to the case,

but I ~ean concerning their knowledge of the case, you
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1 stand, concerning the i.r opinion? A Concerning their

2 knowledge of the case and their opinion of the explosion,

3 sonJething--they was all something similar, but in a little

4 different questions.

5 Q You wer e asked whether or not you had any op inion upon

6 ·the sUbject, weren't you? 'A We11, when it came to that

7 1 had no opinion because 1 didn't know, 1 never seen it.

8 Q 1 am asking you whether or not they asked you.

9 MR • FORD· Objected to as incompetent, irrelevant and

10 irrmaterial and not cross-examination, not the best evidence.

11 THE COURT· nverruled.
I

12 I MR. APPEL. 1 wi 11 put it in th is way: Q Did they ask

13 you any question that was different than any questions

14 which they put to the others on the same sUbject? A 1

15 think rot.

16 Q Were you asked whether or not you belonged to a union?

17 A 1 did; 1 used to belorg to a union.

18 Q What did you say? A 1 told him that 1 did belong to a

19 union a long time ago. 1 he1pedar:ganize the first union in

20 Los Ange las •

21 Q And were you not asked whether or not you ever bad any

22 trouble with any union" A Yes.

23 Q What did you say to that? A 1 told them 1 had not.

24 Q Did nit Mr. Darrow ask you those questions'? A 1 think he

did.
25

THE COURT. We will adjourn at this time, gentlemen.
26

(Jury admonished. Recess until 2 P.M.)




