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( NEWMAN ESSICK on the stand for further

* THE COURT: Are you ready to proceed, gentlemen?

3{U4

July 3rd, 1912, 2 o'clock P.M,

Defendant in court kWi'Bh counsel,

direct examinatione.

MR ROGERS: We wanted Mr Appel,

THE COURI:" We will w:zit a moment.

MR ROGERS: Go ahead. |

THE COURT:9 All right. Mr Rogers says he is ready to
p;oceed;

MR FORD: Mr Essick, I will ask you to look on these Sheeff..,.«
in the codwm headed October 6, 1911 , and attract your
attention to a ~ - mark made in red ink on the document, |
andl ask you to /state what that mark is and what signifi- -Wu
cance_it leas, if any? \
¥R ROGERS: Objected to as incompetent, irrelevant and
immaterial; calling for a conclusion or opinion, and no
foundatior} laid and hears;ay. ‘ |

TEE COURT: Objection overrulede.

MR ROGERS: Exception,

A The red ink entry is the initials of the bookkeeper “~—
who balanced that account that night and checked it as __, .
being correct.

MR FORD: What, if anything, does it indicate with re-

gard to the checks presented against the account up to
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that time?

MR ROGERS: Objected to as calling for a conclusion or op-
imion, no foundation laid, incompetent, irrelevant and
immatefial.

THE COURT: Objection overruled.

;MR ROGERS: Exception.

A It indicates that the account has been balanced gnd
all che{:ks and entries of that account found correct.‘

MR FORD: At the time that balance is struck and that mark
is made -- or, at the time that balance was struck and that
mark was made; what, if.anythin g did it indicate \:;n‘.th
regard to the pregsence of the bank book of the depositor
in the bank, and thedesire to have it balanced and the
checks returned?

MR ROGERS: - Objected to as incompetent, irrelevant and im-
material and not the besteridence, no foundation laid.

THE COURT; Objection overruled.

MR ROGERS: Exception.

A Yot conclusive evidence that the passbook was left,

but it probably wase. We often balance accounts without

-the passbook being lefte.

MR ROGERS: Wait a moment, _
MR FORD: That may be stricken out, if you desire.
THE CQURT: Strike it oute.

MR FORD: Have you any record of the bBank book being re- |

turned?
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3706

MR ROGERS: The 8 ame ohjection as last made,

THE COURT: Overruled, . Mr Ford, you may confer with the
witness; if youdesire to, but you should first ask per-
mission.

MR FORD: What I esked him for privately --

ﬁlHE COURT: You are at liberty to do so, but you must

ask permission before you do so, wowe will all understand
precisef!.y what is being done, Wnat is the question now?
MR FORD: I ask that permission. There is no question
pending before the courte.

THE COURT:  All right, yoﬁ may confer with the witnesse
MR FORD: I am informed by the witness that to get the
receipts for bank books that have been balanced and indi-
cating that the books have been returned, will take some
little time to hunt fore i:erhaps counsel is willing to
stipulate without making that search that the bank book
was returned, and all checks returned against that ac-
count. | ‘

MR ROGERS: We offered to do some stipulating., We offer-
ed to stipulate everything that counsel is desiring to
prove, or seemingly desiring to prove, and he refused tthe
stipuiation, and, under the circumstances, we don:t feel
like stipulating 2 part of his case and we refuse. Let
him prove it. 4

MR FORDI: If the court please, I did not refuse any stipu-

lation., I simply indicated to the court that I did not}
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,/MR FORD: Attracting youratention to the column headed

- "1000" in the first sub-column of the main column on that i

3707
think his stipulation was broad enough to cover all that
we sought to prove by.this record this morningv.
MR “DARROW: four Honor,we of fered to stipulate every=
thing they.shated and further asked them if there was ény-
thing elsee.
‘THE COURT: That is quite true,
MR DARROW: If they want to take this time, it isn't we
who are doing it. ;
MR FORD: If the court pleasse, there are certaintechnical
requirements within the law with regard to corporations whéh
requires certain things to'be proved by testimony and not
by stipulation.
MR DARROW: There isn't anything in the lar requiring any-
thing of this sort to be proven int estimony. The stipn-'
lation coyers it.
THE COURT: The court is not going to direct the District
Attorney how to present his case. The statement made by
Mr Darrow at this time is entirely ineacordance with the
record ‘l:,his mo rning . |

St T

October 6th, 1911, and particularly to the figures

page, and between the 4th and 5th lines dravmn laterally
across the page from the bottoﬁ, I will ask you what, if
enything, the figure "1000" indicates on that page? ‘
MR ROGERS: Obj ected to as ircompe tent, irrelepant and
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./A Indicates that there was a check for $1000 paid e

!

p against that account on that dsgye. ’ "“‘/\Eg
N - ) B {

* MR FORD: Paid against the account of C. S. Darrow, Trus- i

y tee? A Yes sir.

¥ @ And upon a check signed by C. S. Darrow, Trustee? . L
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3708

immaterial, calling for a conclusion or opinion, not the
best evidence, not made Wy the witness, anythin.g purport-
ed to be mad.e_by hims nor any foundatidn laid.

THE GOURL‘; dvermle&.

MR ROGERS Exception.
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1 MR. APPEL. Wait a moment--we object upon the ground that
2 is not the way to prove the signature of a witness; it is
3 incompetent, irrelevant and immaterial and no foundation
4 laid fof proving the account, it appearing now from the
5 testimony of the witness that he was not the keeper of the
6 ‘account, ard the only person that can prove the correctness
7 of it is the one who keeps the account or the one who
8 may know the facts upon which the entry was. made.
9 fHE COURT. Qverruled.
100 yr+ sPPEL. We except. 1
11 A Please read the question. e
12 (Last question read by the reporter.) e
13 |2 Yes, sir. T —i
14 yr, ROGERS+ 1 call ycur Honor's attention to the fact
15 that he doesn't ask him if there was a check paid on that
16 date, simply says what does the mark indicate.
17| yR. FORD. That is true.
18 | MR. ROGERS. What the mark indicates certainly cannot be
19'| evidence.
20 | ¥R. FORD. Q To you know whether or not that check--the e
check for #1000 indicated by that entry is now in the poss-
22 ¥ ession of ycur bank? i
23 | MR. APPEL. We otject upon tre ground it is inconpetent,
24 | jrrelevant and immaterial for any purpose whatscever, that
251 i¢ assuﬁea a fact mt testified to by tre witness, that
26 | agsures that the check of Mr. Darrow was paid for $1000 a
scanned by 1AL LIBRARY |
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V"R Returned with all the other checks. rermicmwr—="""""" |

+" MR. FORD. Q To whom? A C. S.-- - —
MR . ROGERS. The same objection. (
A Excuse re.
THE COURT. Objection overruled. s

. 3716
the witness has not been shown to have any knowledge
in reﬁerenceto the signature on the check, the check itself
has not been produced in evidence. He has been asked
about an instrument not before the witness, rot tendered,

under the provisions of the code, to the defense; incom-

petent, irrelevant and immaterial.
TEE COURT. Overruled.

MR « APPEL. We except.

A What is the question again? s
(Last question read by the reporter.) j
A 1t is not. |
/@ What, if anything, has been done With that check? szt
MR . APPEL. We object to that upon the same grounds stated,
and upon the further ground that no foundation has been '
laid for the introduction of the evidence of the witness
upon that subject.

THE COURT. Objection overruled.

MR- APPEL. We except. | |

d A C’ S ¢ Darrow, 'rruetee R o .,_‘A,._,‘,.__..__‘,.: e

MR, FORD - We now offer in evidence that porticn--withdraw

the offer for just a moment.
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" entries across the page opposite those figures, also to the

.
.

“the account of C. S, Darrow, Trustee?

‘A ves.

-~ MR, FORD. We now offer in evidence these two documents

3711
MR . FORD. Q 1 attract your attention to the larger sheet_ |

of these two sheets, and particularly to the words opposite

the numeral 35 on the left hand side of the page and to the_

[0

-

entries on the second of these two documents, which is
marked at the top with the worde, "46" to the entries i
opposite the figures "35" throughout that page and ask you _

if all of those items refer to transactions had concerning

ERY

KR+ APPEL. Wait a moment--we object to that question'on the

Q-

ground no foundation has been laid for the purpose of provimg
the account or the correctness of the account by the witnessj
that it appears in evidence he did not make the account and
it does not appear that he knows tre facts upon which the’ i
account was made, therefore, he is incompetent to testify

to the correctness of it; upon the further ground it is {
incompetent, irrelevant and immaterial for any purposes

and hearsay .

TEE COURT. Objection overruled.

MR * APTEL. We edcept.

N
as exhibit 36+ We offer that porticn of the documents -«
containing the itemstestified to by the witnees. e
FR. APPEL+ We object to it on the ground it is incompetent,

irrelevant and inraterial; no foundaticn has been 1laid
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“Q What are they? T—

3712
the introducticn of the matter offered in evidence, that
it has not been proven correct or to be correct by the
keeper or the maker of the account or by any person

having actual knowledge of the facts; inconpetent,

irrelevant and immaterial for any purposes, no foundation
laid.

THE COURT. Objection overruled.

MR. APPEL. We except.

(locument marked. )

¥R+ FORD, Q 1 hand to yocu four slips of paper which 1 P
have shown to the defendant in this case. Did you ﬂww##

ever see them before? A Yes, sir.

MR- ROGERS « We object to that question on the ground it
calls for a conclusion or opinion; incompetent, irrelevant
and inmnaterial; no foundation laid; not the best evi-
dence .

THE COURT+ Objection overruled .

MR « ROGERS+ Exception. E
A They are lists of items received through the clearing Lwmes:

e

house onthe 6th of Last October from the First National
Bank .

Q Of Los Angeles? A Of Los Angeles. N ama
Q And by the term "items" you used in ycur answer, is
that a technical term used in banking?

MR . APPEL. We object to that as immaterial.
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TEE COURT+« Objection overruled.

MR « APPEL. We except.

MR + ROGERS+ May 1 inquire if the witness madethose him-
self?

THE COURT+ Yes, ask him.
‘MR. ROGERS.Q Did you make those yourself? A These items?
Q@ ves. A No, sir .

MR . POGERS. qhen, what are we getting here, not even the
man that made them?

MR. FORD. Just a moment--

THE COURT. What is the objection?

MR. ROGERS+ We object to it as not the best evidence;

incompetent, irrelevant and immaterial; no foundation laid.|
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MR FORD: The witness testified, if your Honor please,
that he was the cashier and that all of these documents
were made under his directions by his employes, and he
knows them to be official records of the 'bank, kept by
the bank in the ordlnary course of businesse. |

"MR ROGERS: The case of People against Blackman, 137 Cal.,
if your Honor please, is all the citation necessayy under
such cif'cumstances.

MR FORD: We will produce the man who made them, also,
your Honor.

¥R APPEL: That would not justify them in introducing a
witness who has no personal knowledge of those things.

As I understand the general tule, it is, an account can
be proven by a person who made it, who knows the correct-;
ness of it, who knows what is meant by the figures --

by & system of bookkeeping & third person, beceuse he
knows the system of bookkeeping is not qualified to tes-
tify concerning the correctness of the account.

THE COURT: The witness testified, it is true, this mom-
ing that certain papers he had, were made under his"super-
vision, but he has hot so testified in regard to the docu-
ments now shown him.

MR FORD: Perhaps that 1sdorrect. Perhaps I made a mip-
statement in thsat regard, .
THE COU’E?T: The objection is sustained, ‘
MR FORD: I have asked him if he knew whal they wére; I
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3715
have not: asked to introduce them, but simply wished to
have them'identii‘i ed for the purpose of preliminary --
MR ROGERS: I move to strike out the answer as & conclu-

sion, and it has developed it is not the best evidence,

.incompetent, no fourd ation laid.

THE COURT: The foundation is not laid and the answer is
stricken out.
MR FORD: Read the last cqestione.

(Last question read.) ‘ |
MK POéERS: I did notrefer to that, I referred to the an-
swer to the question "What are they", ' o
THE COUTRI: ;Sres, that is the answer I had in mind.
Stricken out on the ground no foundation is laid.
MR ROGERS: We have cxff’ered to stipulste to the cor-
rectness of the account.‘ We stand ready tosave this jury's
timee. ‘
¥R FORD: - There is no need of going into that again.
MR ROGERS: TO show that the checks were paid, and to
stipulate to everything truthful about that &count in
every way'. Yow, if counselwents to waste & whole afternoon
in fussing around with these things, he is doing it at his
own risk and peril oferror and over‘obj ection, If your
Honor pleases, we renew our offer to stipulsate to eny-
thing truthful to that sccount in the Commercial National

Bank to which MT Essick can truthfully t estifye.

MR FREDERLICKS: If counsel will permit the witness t
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3716
testify --
MR APPEL:' He is not competent to testify.
MR RO&ERS:v We . do not like to have a s team roller run over
us. |
THE COUI?T: Now, gentlemen, proceed,
MR FORD: Referring now to the documentsyou now hold in
your hand! do you xnow by whom they were madeé
MR'ROGEBS: of your own knowledge, of courseé A TXo sir.
MR FORD: Do you know in what depai‘tment they were made?
MR ROGFRS: The same objection, it is incompetent, and if
he doesn't know by whom they Wére made, how does he know
in what department they were made? "
MRDARROW: I think they might find that out uwutside of the
court room, and they shoulld not t eke up everybody's time'
investigating those thingse
MR ROéERS: We object to it on the ground it is incompe-
tent, irrelevent &nd immaterial; no foundation laid; not

the best evidence, MTr Essick does not know who made

them, and how cen he know in whose department they were

- made?

THE COURT: Objection sustained,
MR FORD: If the court please, a banker who hes testified
_that he Xnows the employes who are working under his di-
rections, wouldcertainly know in what depa}t'tment they were
mades Withdraw the question for & moment. |

Q Are the papers which you hold in your hands & part
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37117
the files of the bank, kept b& the bank in the ordihary
course of business and made in that bank on the 6th day
of Petober, 1911°?

MR APPEHL: “We object to the question on the ground it is
incompetent, irrelevant ; no foundation has been laid;

and upon the further ground that the witness has testified
that he does not know who made them, therefore, he cannot
state in wheat department therwere made or by whom they

were made, or whether they are inf act, of ficial records
of the bank, and if they were officialrecords of the bank
they ceannot prove themselves, inasmuch as they are not
documents which are made by law admissible inevidence s&s
officialrecords.

MR FORD: Records kept by & bank in ordinary course of
busin%s? are presumed under the law, to be correct.

MR Ai’PEL:' But not in a criminal case.

THE COURL: The question here is }whether or not he knows
these papers are official recordd.

¥R ROGERS: We are wasting time and wearing out this jury wi
a lot of fussing that cen well be avoided,

¥R FREDERICKS: ’I‘héd why do you make the objection?
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‘they have been examining this witness.

3718

MR . ROGERS. Because, if your Hohor pleases, if they wont
take a stipulaticn, if th ey insist on proving it, if they
want to worry and wear out and take your Honor's time,

let them do it by legal methods. They do not know how, if

your Honor pieases, and they have not known how all the time

THE COURT. Now, Mr. Rogers. Read the question.
(Question read.)

THE COURT- Objection sustained.

¥R . FORD. @ Do ycu know whether or not they are a part %
of the records of the bank made in the ordinary course of
business on the €th day of October, 1211, and kept inthe ]
bank since that tirme as a part of the records of the banktmw%
MR. ROGERS. Of thie witness's own knowledge, 1 take it. =
THE COURT. That is the question, does he know.

MR. ROGERS. Of hie own knowledge.

THE COURT. That question should be yes or no; you know or

you do not know, one or the other.

A May it please the court, part of that questicn. = =~ =
the answer wculd be yes and part of the answer no, if 1 may
explain. | | » 7
THE COURT. Read the question again zand see if it is neces-
sary to make an explanation;

(Last question read by the reporter.)

A 1 can only repeat, your Honor, part is yes and part N

no.
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.them, isn't that true? A 1s that the quésticn?

@ You were not in the First National Bank on that day ?

Lo
-
——
ow

THE COURT. All right. What part is yes?
A These are a part of the records of the bank. They are _.
not made in the bank; they are made in the First National

Bank and they are listed to us enclosed with the items o
?hrough the élearing house. These were not made in our

b

bank, they were made inthe First Natioral Bank.

P ¥

MR. ROGERS. 1If your Honor please, 1 submit, if 1 may

ask a question? You were not in the First National Bank
when those were made? A No, sir.

Q You didn't see them made? You ddn't know whether they

were made there or somewhere else, except what appears on

THE COURT " Yeg that is the question.
MR « ROGERS. Q 1sn't that true? A WhatAis the question.

A No, sir.
Q And you didn't see them made? A No, sir.
Q All you are testifying to is just the statement, isn't

that so? A 1 am testifyirg that these came in a sealed _. |

eyt

envelope from the First National Bank.

@ Did you see them come from that bank? A No, sir.
Q@ Did you see them placed in a sealed envelope in the
First National Bank? A VNo, sir -

Q Did you open them ycurself? A DNo, sir.

MR. FORD. Q Were these docurents received in a package

containing the checks corresponding with these items and
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MR, FORD. We purpose to prove, the Court please, that

3720
purpor ting to come from the First National PBank on the 6th
day of October, 19117
MR « APPEL. Your Honor, the witness says he didn't receive
them, didn't get them. Now, we object to that because the
foundation for him tdstifying in reference to that is clean
out of the record. 1t is eliminated; he don't know; he
has no personal knowledge of those things. He might as
well give an opinion or conclusion, it is true, from.a
custom and system of the bank, but in this kind of cases, it

must be absolute knowledge of the witness. A man in the

course of business might as well testify that in his opinion

this is all right; but that would be very hearsay, from
what he has been'told, from the mere fact of seeing them

there , some thing of that kind, but he certainly i not

compe tent to testify to that.

MR . TORD, 1f the Court please, 1 desire to show by this
witness--

MR . ROGERS+ VWe object to any offer of proof. The

- Supreme Court of this state said that the DistPict Attorney

has no right to make an offer to prove what his witness
has been held inconmpetent to prove.

MR. FORD., 1 am not going to offer. 1 am stating the
object to the court in order that the court may rule on it.
in the light of that object.

¥R . ROGERS. Exception,
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he was the manager of that bank and all those departments,
expert with and familiar with the operations of that depar t-
ment, and that he has made examination of all the records
of that bank and from that examrination the bank records
show,whether they be true or false, that will be a matter

t6 be connected up by other testimony, the bank records

show that the thousand dollar check drawn against the accoun
cf C. S. Darrow Trustee, came to the bank enclosed with

this 1list of items from the First National Bank on that

day, and we have already secured in evidence the testimony
of Mr. Franklin that he did deposit a check in the First
Naticnal Pank signed by Mr. Darrow, or ir, Darrow had written

it out and given it to him
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That he deposited it in the First National Bank, and thsat
it was drawn on some other bank ahd the testimony of ]Q[r
E;ssick already shows that the c heck of $1000 was drawn
against the account of MT Darrow, or C. £, Darrow, Trus-
tee, on the 6th day of October, 1911, an-d we now wish to
show by the witness that he has examined the books and
records of his bank. It makes no difference whether they
were made by him, if these records were made outside of
the bank and came enclosed with & list of items, he can
state that fect.,

He has '
THE COURT:/ Stated it.
MR FORKD: Then we will put on other witnesses to show that
the item referred to -- we will put on witnesses from the
First National Bank to show that was the one that was sent
on to this bank.
MR ROGE'E?S: MT Darrow offered to stipulate, if your Honor
please, that the check for $1000 to Mr Franklinwes drawn
ageinst the COmmercisl National Bank and was charged agsins
his acount and paid by thét bank. NOw, for some ulter-
ior motive and some unknown reason, if your Honor please,
theyare taking up this time, either killing, deliberately,

or for some other reason, end they are fussing arourd

here with & lot of adding machine slips coming from clear-

ot

ing house No.3e That is the number of the Commercial

Natioﬁtal; Bank with the clearing house, |
THE COURT: I am going to sustzin the objection. Oob-
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Jjection sustained to the present form of the question.

- MR FORD: Referring now to the items which you hold in

your hand -- I will ask you -- calling your etention
to four $1000 -- four places where the figure "1000"
occurs, I will ask you if on that day your bank received
four checks from the First National Bank, e ach for the
sum of $10009
MR ROGERS: That is objected to upon the ground that the
witness has no right to refer to the document, they having
been rejected in evidence, no foundation fdr them, they
are not made by him or under his direction or with his
knowledge, no foundation has been laid, incompetent, ir-
relevant and immaterial, endwe sgain offer to stipulate es
we have heretofore indicated in order to save time and |
trouble‘i‘or.this Jury.
MR FORD: 1If the court pleése, we haven't y& offered the
document. We are trying to get all .. that the witness
knows about the document, and when the prope r time comes,
we will ix}troduce them, if theyare admissible.
MR ROGERS: One cennot refresh hisrecollection --
MR FORD: With regard to the other proposition, théir stipd
ulation, we rezard, whether we are right or wrc;ng', it
matters not, we are thoroughly satisfied the law requires
us to put in thisfact by testimony. Now, we may be wrong
in entertaining thet views, but entertaining that view,

will be useless for counsel to of fer further stipulatio
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in regard to that matter, and if the matter is of no im=-
portance to them, and th;y desire tosave time, they c an do
so by Withholding their obhjections &nd I wil_l state here
that our only ohject is such as the figures themselves
indicate, and that there is novother ulterior objecte

6ur only motivé is our beliefq that under the law we must
introduce this matter by testimony. |

MR ROGERS: Then, if counsel will produce proper testi-
mony in legal faéhion, if your Honor please, and he will
do it directly, we will not object, but we do obj ect to
the manner of its introduction and to introducing it by
incompetent proof and proof for which there is no founda-
tion, Ve stand ready at any time when the proper evidence
is brought fowward toaimit it, if theywnt the evidence |
admisted, if they won't take our stipulation. I never
heard of & law that & stipulation, solemnly made in open
court, would not bind, but there may be some such law,

MR FPEDER’I}CKS: There ils a law that an accomplice is to be
corroborated by testimony.. There is a law no man can be
convicted except by sworn tes;c;imony of witnesses; that is
8 constitutional law,. |

MR Ai’i’EL: And those documents which are offered in
evidence is directly against the proposition stated by Mr'
Fredericks hi.mself'. _

THE COURF: Read the question. (Discussion.)

(Last question read by the reporter.)

sconned by Lok o
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- THE COURT: Objection or erruleds A No.

MR FORD:‘ How many entries -- 3000 entries are there there.
MR APPEL: Wait a moment. We object upon the ground
there is no foundetion laide gye is aéking him concem'ing
the contents of an instrument which are not inevidence,
its hot the best evidence; it is indompetent, irrelevant
and immaterlal for any purpose whatsoevere ‘

MR FORD: I will look at them myself, your Honor. I may
have been -- my recollection may be at fault. If ‘the
court will permit me to ask the witness a question.

THE COUR': Ye€s,

- MR FORD: How meny checks did you, on the 6th dey of

October, 1911, receive from the First National Benk?

scanned by LALMSLIBRARY
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not receive themhimself, that he didn't open the envelope,

. THE COURT:+ Yes, you may »

, 3726
MR. APPEL. Wait a moment. We object upon the ground

that the witness has already stated; your Honor, that he dig

that he didn't see them put in the envelope, that he per-
sonally has no knowledge. He can only testify, 1 suppose,
from what he saw on the books and that would be hearsay,
your Honor. A man cannot go and lcok at his books and
then testify to facte from that. 1t is just the same as if
he had been told by someone oOr someone had written to bim
and informed him of those facts. He cannot claim to have
knowledge--

THE COURT. Objection overruled.

MR . APPEL. Let me add to the objection that it is incom-
petent, irrelevant and immaterial and no foundation laid and
hearsay.

THE COURT. Objection overruled.

MR . DARROW. Just one monent please.

MR. APPEL. May we ask him a question, your Honor?

¥R. APPEL. Q Are you testifying from personal know ledge
or from an inspection of the document in your bark or in
your hand? A State the question again.

¢ Have you any knowledge--any remernbrance at all about

the matter--are you aided in giving an answer to that ques-

tion from your own personal knowledge of the facts or simply

from refreshing your memory and gaining information from

scaaned by LalaveLIBRARY
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R Yes. A No personal knowledge other than the records

" of the bank show.

MR . FORD  Fow many one thousand dollar checks?

3727
a document in your hand ahd ffom inspection of the records
in your bvank? A My information comes solély from an
inspection of the records of our bank.

Q@ Then you have no personal knowledge at all of the fact?

MR . AP?EL‘ Then we object, your Honor, to the questiocn and
to the evidence upon the ground stated in my objecticn to
the question. 1 cannot go in my books down here and

core in court and testify to facts that are in the books.

1 didn't rake the entry, 1 have no knowledge of the cor-
rectness of the entry, if there is any question on the law
as to that, youw Honor, 1 can cite it in a few moments.

THE COURT.  Objection overruled.

MR . APPEL. We except.

MR . FORD. Answer the question.

(Last question read by the reporter.)

MR..APPELo 1 suppose he means of his own personal knowledge
your Honor?

THE COURT* 1 think thre record shows the kind of knowledge
upon which he is answering. Answer the question.

A 1 don't know how many checks were received by the bank.

upon trat day from the First National Bank.

MR . Appel® Your Honor will see--let's be fair about it,

you permit me. That is on Octorer 6th @s 1 understand,
scanned by AL LIBRARY |
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3728
your Honor, or sometime inOctober. Your Honor will see
that the charge inthis case is alleged to have occurred
on the 38th day of November, and the matter of the thousang
dollar check your Honor will remember as to the date, 1
think it was October 6th or somewhere along there. Now,
the inquiry, as 1 understand the District Attorney, relates
tp the thousand dollar check, your Honor . Now, suppose
this witness testified that they received so many or-a
number of one thousand dollar checks . Now, certainly, in
so far as your Honor knows, and inso far as we know, and
in so far as the jury knows, we have not been conrected,
and it has not been charged to us--with that issue or we had
anything to do with it any more than a one thousand dollar
check « Now, this inquify relates to a number of thousand
dollar checks « Your Honor can see in admitting that
evidence you admit evidence which is foreign to the issue
entirely, that it goes to other transactions with the

bank, the checks payable at the Commercial yational Bank,

number of those checks drawn against the barnk or‘the

account of the witness and deposited irn the First National
Bank by any number of,persdns. Now, here they are asking him
concerning matters to which--and we hive not been connected
or with which we have not been charged, and it is introduc-

ing other matters, other transactions in this question,

which is not pertirent to the issue, so the inquiry as t
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3729
what is our conrection with that thousand dollar check,
what did Franklin do with it, how did it come to be paid
from Mr. Darrow 's account? That is all the question here
they are asking him concerning a number of one thousand
dollar checks. 1 submit, §our Honor, they are undertaking

to introduce evidence which is foreign to the issue here.

scaaned by LalarLIBRAR
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‘\Mcheck now in the possession of defendante.
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THE COURT: What is your theoxry, MT Ford?

MR FORD: The testimony so faer shows, by the testimony of
this witness, that a $1000 check drawvn egainst the account
of C. 8. Dar wow, Trust'ee, on October 6th, 1911, was re~
turmed tg the defendant.

.MR AP‘PEL No, no; the witness has not said that, your
Honore I submit he sazid they were retumned. I was very
Causious to hear that, and he didn't say they were re-
tumed to the defendant. A ;

MR FORD: I will stand on therecord on thete And we wish ‘

to show there were only two checks received that day for
$1000 from the TFirst National Bank, amd only four re- . 1

ceived by the bank during that entire dey. We shall pro-

e O R

duce the other three ch ecks which will be a process of

elimination showing that the fourth check is the check

o

referred to in this account, eand must necessarily be the

T

THE COURT: That is whaﬁ Ivant to know, whether you are ..
reaching this by process of elimination.
MR FORD: That is it exactlye. it !

THE COURT: Upon no other theory can it be proper to

R ik

introduce the evidende.

MR APPEL: That is the seme cuestion we had before, if
you will permit me to suggest, that that kX of evidence

is never allowed, you cannot say that because I have an‘

account with you in a bank that a checkdrawn in f avor of

scamned by LaLALIBRARY |



© 00 3 o Ot = W N

D DN N DN N N et e e e e el
ST = W N H O Y 00N S Ot WD+ O

& person, I am charged withdrawing it, payable by that
bank, if ‘they ¢ an produce e ach check of that denomination
contéining that amount and leave the.other one out and
becsuse they can account for all those checks and that be-~
caused, B, C, D, E and F did not give any of those checks
.to the 7person'. whom I am charged with giving my check,
therefore, I must, of necessity have done that which I am
charged with, That character of evidence is the most dan-
gerous evidence that’has been ever introduced. You can
prove, in a small town, murder has been commit ted, you

can bring all the inhabitants of the town to show that
they did not commit the murder, end therefore, the man

on trial must, of necessity, have commit.ted it, because
those were the only people in the town. I submit that
that kind of eviclence is never admissible, your Honor.

THE COURI‘: Objection overruled. )

MR FORD: Read. the question.

THE REPOR![‘ER: Mr SmJ.th has the question.

MR FORD: I will repeat it.

4 Q How many $IOOO checks were received from the First

- National Bank on that day? _
MR D ARROW: The same objectionstends to this.
MR ¥ORD: ‘ Yes sire. | '

THE COURT: Objection overruled.

A - Two.

/Q How many with the cl earing slips which you hold in

scanned by LALAMCLIBRARY |
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/" your hands?

MRD ARROW: Tﬁe s eme objection,.

¥R APPEL: And objection on the further ground the wit-
ness hes not testified that he had eny knowledge upon the
fact, on the contrary, he has testified he has no personal
.lmowledge of thefact,

MR FORD: According to therecords of the bank.

¥BE COURI':t He haé not even testified that these slips were

received in the oxdinary course of businesse

‘MR FORD: Were those slips received in the ordinary

course oi“ business? '

MR APPHEL: He says he didn't receive theme

MRDARROW: He didn't receive thems This witness says
he did not even know whether theywere received in t}'le bank.
THE COUR'.?:’ Thege is no objection to this question.

MR APPFLi: We object to it on the ground no foundation hes
been laid, incompetent, irrelevent and immsterial, assures
a fact no{: inevidence; it is not the best evidence, it is
calling for hearsay, calling for guess-work; it is”calling
for knowledge gained by the witness through &n inspection
of therecords whichvere not made by him &nd of Whichvhe
hagilmowledge and does not know the correctness of them;
coﬁld not know the correctneés of them, not knowing the
facts. ' . -

THE COUPE?: Oio,j ection or erruled.

MR AP?EL: We except.

scanned by LALSVLIBRARY |
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~ MR FORD: How meny checks for $1000 were drawn on your

<

~

. bank on the 6th day of October, 1911?

THE C?UR[‘ obj ectiqn overruled. , %
MR APPEL: We except . Rt g
= A‘ The records show four checks were paid by fche Commer- m%
| cial Nationsl Benk for $1000 each on that day. s
b

‘

A ~ The question gain, phease,

(Question r ead.)

T

YA The r ecords show thet they were,

MR APPEL: Move to strike that oute.

MR FORD: It may be stricken oute I believe I canreach
.this in a very simple manner.

TEE COURT: Strike it out.

~ap—str]

MR APPEL: We object to that on the ground it is incompe-

tent, irrelewant and immateria}; not the best evidence;
upon'the further ground, no foundation has been laid;
calling for an opinion and conclusion of the witness,

not for posirtive testimony; the witness hes no knowledge |

and it is otherwise immaterial for any purposee.

scamned by LalLaw
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MR. APPEL+ We move to strike it out. 1t is a substitution
of oral evidence for written evidence, it is not the best
evidence. We ask that it be stricken out as not res-
ponsive to the Question.

TEE COURT « The motion to strike is denied.

MR. APPEL* We take an exception .
MR+ FORD. 1s the question answered?
(Answdr read.) _

" MR . FORD. Q 1 now hand you three documents and ask you

to examine them. 1 have already exhibited them to the

4 defendant .

(Witness examines document.)
.- Q State if those are three of the four checks that were

. received by your bank f;om the First National Bank-- -
'//__,____,w—vm....._ e e i T

N e

of October, 1911, for $1,000 each?
MR « APPEL, We object to that upon the ground no founda-
ticn has been laid; the witness has not been shown to
possess any knowledge concerning the fact of presentation
to the bank; that he has testified.that he did not
personally receive the checks, did not open the envelope
in which they are supposed to have come; and upon the
furtrer ground that it is calling for hearsay; incompetent,
irrelevant and immaterial for.any purpose.

. MR« FORD.. The doduments themselves may coﬁtain all the

data to prove it.

sconned by Lok
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MR APPEL. We object to that because he is putting the

3735
MR . APPEL' Calling for an opinicn and conclusion of the
witness.
THE COURT; Objection overruled.
MR * APPEL. We except.

A The question again, please, Mr, Petermichel.. ' ‘

{Question read. )

A Yes, sir. ‘ R — ]
MR. FORDs Q And the fourth check to which you refer is

*’J.Lom&" e

the one indicated in exhibit Number--what ie that last
exhibit, Mr, Smith--let me have that last exhibit--the
fourth item of $§1,000 check presented to your bank on

that date was the $1,000 item onthe account of Clarence Dar-

worde in the mouth of the witness; it is leading and sug-
gestive; incompetent, irrelevant and immaterial.

MR. FORD. 1 withdraw the question.

THE COURT. Question withdrawn.

MR. FORD. Q nf those checks which you hold in your hand,
how many of them came from the Firzt National Bank?

¥R. APPEL. We object to that as no foundation laid; in-
competent, irrelevant and immaterial for any purpose;
calling for hearsay, opinion and conclusion of the witness,

the witness having already testified he has no personal

knowledge of the facts to which his attention has been
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attracted by the question, otherwise immaterial for any

purpose.

" THE COURT' Objection overruled.

MR. APPEL' We except.

~ A The records show but one came from there.

~"‘MR. FORD.- Q All the other two checks came from other

sources?

MR+ APPEL. We move to strike out the answer of the-witnéss
on the ground it is not responsive to the question.

THE COURT' JMotion to strike is denied.

MR « APPEL" We take an exception.

"MR. FORD* The answer, l believe, is in?7

THE COURT . Yes s

MR+« FORD. Q A:d how many checks came from the First
National That day, altogether , for $1,0007

MR. APPEL. We object to that as already answered .

-~ MR, FORD. Let me reframe thequestion. Q How many
“checks for $1,000 came from the First National Bank that

day? ’

MR . APPEL" We object to that upon the same grounds stated
in our last obtjection.

THE COURT+ Objection overruled.

MR, APPEL. We except.

- A Two .

MR« FORD. Q Mr, Essick, how many years have you been

engaged in the banking business? A 1t will be 14 on th :

4th of next August.
scanned by LALEWLIBRARY |
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14 /Q Are you thoroughly familiar with the system of book- ™
2 ' keeping employed in your bank? : e
3| MR. APPEL: We object to that as immaterial, incompetent,
4 irrelevant_for any purpose Whatsoever; the witness has
5 not been put upon the stand to testify and give any expert
6 'opinion or knowledge or skill with reference to that mat-
" ter and we admit his knowledge and skill in every particula
8| and qualification, but it is immaterial in this case.
9| MR. FORD. Counsel having admitted his qualifications and
10 8kill-- |
11| MR. APPEL" Yes, yes, your Honor.
12| MR. FORD. =--1 cannot see any objection to letting me prove
13 | his qualification as an expert, that is éxadtly what 1 want
14 to do.
15 | MR+ APPEL. 1 thought you would take that stipulation.
THE COURT. Objection overruled.

17 MR . APPEL* We except.
18,‘/HR. FORD. Q Answer the question. A Yes, sir . =
19,_-Q From an examination of the books and documents coh— wh@m{
9o | cerning which you have testified this afternoon, and basing L
91 | - your opinion upon that as an expert, from what source didwmm‘
9o |~ the check referred, to in Exhibit No. 35, o wit, tbe aﬂ‘“ﬁx
23 scheck for $1,000 drawn on the account of C. S. Darrow, : )
o4 Trustee, come? |
o5 MR. APPEL. We object to that upon the ground it is in-
% competent, irrelevant and immaterial; that it is not a
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matter of expert knowledge to prove from what place a
check came; a fact like that was never allowed as expert
testimony, never in the world and never will be so long
as there are courts and judges and every one who knows
what expeédyt testimony is; it is not a matter of expert

testimony and it is otherwise incompetent, irrelevant and

“immaterial for any purpose. 1 am not an expert.
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THE COURI':" The objection is overruled.
MR APPER: We take an exc eption. _ .
A’ The question agein, Mr Peterm:.chel.

(Last question T ead.)

O e

/A From the Flrst National Bank. s

/Q BY Mr Ford° And on what date?

MR APPED. The seme objection.
THE COUR'I“ Overruled.

MR APPEL: Exception.

A October 6h, 191ls =
Q I dontt now that we shall of fer this, your Honor,

but I want to have them marked for identif:.cation.

Was that the document I showed you a moment &0, and con=

cernlnb which you t estified? A May I answer?

Q@ Yess A Xo s:.r, those are not the ones I had in my /
hands & moment &go. ' .
MR APPEL: Are we entitled to know what is done here?

THE COURT: The question was asked, Mr Appel; Do you wish

to have it read?

MR APPEL: It is a sort of a mutuel conversatioh.

THE COURT: The court heard the question, and if you did \)
not, you are entltled to hear it.

MR APPEL: We are entitled to hear ite.

THE COU’RT; If you didn't hear it you are entitled to have
it read. Read it.

(Last two questions and answers read.)
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MR APPEL: That is all right, if they are not the ones.

¥ MR FORD: The documents which you hold in your hends now,

-

| are they the ones I shawed you a moment ago? A Yes sir.
~ MR FORD: We ask that they be marked exhibit 37, for iden-

i tificetion, your Honor.

"PHE COUBT: Fasten then all together, and mark them.
MR FORj): : I now hand you & bunch of similar documents.
A May I‘make 2 request, your Honor?

TEE COURT: ?es. |

A Those small slips are important to the ,bank in con-
nection with the envelope in which they are. May I ask
that the envelope in which they are enclosed, be a peart
of the exhibit?

¥R FORD:‘ ;{es, we will of fer it.

MR APPEL: We are pe rfectly willing, your Honor --

A I do notwent to ldse my records; in other words, your
Honore. ’ ‘ '

MR APi’EL:F We are perfectly willing, your Honor, that they
may be substituted and the court here mgy heave coples of
them, and whatever questions there are concerning them, may
be asked concerning the copies, &s if they weré the origi=-
nals., if they want to. That, I hope, under the statute,
thé court has a right to do that; we can substitute copie's
and theycanthe esked concerning them just the same as if
they were the originals, becsuse all that is material in,

there is the figures.
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14~ MR FORD:: I now hand you an envelope containing some
2.} slips which I have exhibited to counsel for defendant
3 - and ask you if thosewere received by your bank on the
. 6th day of October, 19al; if therecords show they were re-
¢ eived? o |
MR APPEL'- We object to that on the ground it is incom-

petent, irrelerant and immaterial, not calling for the

best evidence, and it is hearsay, collateral to any issﬁe

© 00 =~ & Ot

in this case; no foundation laid, and calling for an opin-
10 | ion and conclusion of the witness as an expert upon mat- ‘
i 11 | ters upon which expert testimony is not aimissible, not

12 | being a matter of expert testimony or of sﬁill.

13| THE COUR‘?: Objection overruled.

14| MR APi’EL: We except.

15| A The questliongain, please.

16 THRE COURT: BRea d the question.

17 (Question read,)
18| A Yes sire

19 | MR (B‘BRD; I will ask that they be marked Exhibit 38, for
20 identification, your Honor. . ’

21 | THE COURT: Mark them 38 for 1dentif1cation.

22 | um FORD: We now of fer the checks identified by the wit- |
23 | ness as exhibit 39.

<

24 | MR APPL: We object to that on the ground they are imma- ..

25 | terial for any purposes in this c ase, hearsay.

26| MR FORD: Being threec checks for the sum of $1000, pre-
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sented, according to the t estimony, to the Commercial
NationaloBank on the 6th day of Ocﬁober, 1911,

MR APPEL: We object to them on the ground theyare imma-
terial for any purpose whatsoever, no found ation laid,

collat eral hearsaye.

CTHE COURC: ObJ ection overmled.

MR APPHEL: We excepte We ask that the rule be followed
now; it has not teen c omplied with, but I demand whenever

a dog:ument is of fered ineridence, that they be read to the
Jury. They ﬁave a right to know the se are not our
checks, it is a fact we are entitled to, if it is offered
againsi:, us.

THE COURI': I assume that as soon as they have been marked
counsel intends to r ead them. |
MR Ai’i’EL: They should be read, and if they are xdnst us
the jury ougnht to know that fat;t.

MR FORD: They may be read to the jury end we will stipu~
late they are not the checks of the defendant.

THF: COURT: Mark the documents as quickly as po 531b1e and

let counsel have them to read them, You might read them

first aand mark them afterwardse
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"MR . FORD. Exhibit 39. "Los Angeles, Cal., October 5,
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1911. Commercial National Bank. Pay to the Order of |
All Night & Day Bank, Los Angeles, Cal., $1,000 One  .oomsssns
Thousand 00/100 Dollars", signed "J. A. Hagins." Rubber
stamp on face of check, "E.F.K." Endorsed, "Pay to the ...
‘order of Merchants National Bank, Los Ange les, Cal. All

Night & Day Bank, Los Angeles, Cal. J. S. Moore, Cashier.

L T

October 6, 1911." Stamp, "Merchants National Bank,
PRI
nctober 6, 1911", and perforated, "Paid."
The second document of the exhibit, "Los Angeles,

Cal., October 5, 1911. Pay to the order of S.C.Dunlap,

£1,000 One Thousand 00/100 Dollars. To Commercial National
Bank, los Angeles, Cal. Atlas Milling Company, by P
V. Kratz." Endorsed, "Pay to the order of First National

¥

Bank, Los Angeles Cal. S. C. Dunlap." Endorsed, "Los

Angeles Clearing Fouse, First National Bank, october 6, ]
1911." |
Third document: "Pay to the order--" "Los Angelééﬁﬂ
Cal, 10-6, 1911. Pay to the order of F. E. Watts, $1,000
One Thousand Dollars. To the Commercial National Bank,
108 Angeles, Cal." Signed, "Cunningham Curtiss & Welch
Co. By Henry S. Jones, Secy." Endorsed, "Pay to the p—
order of E. D. Burbank, '.F.E. Watts. E.D.Burbank. Pay
to the Order of Commercial National Bank, 16-17 of Los .

Angeles, Cal., 16-17 October 1911, Traders Bank, 16-67 A
of Los Angeles, Cal., 16-67 A. Thos. F. Cook. Cashier."

Perforated, "Paid, 10-6-11." Cross-Examine. ,
’ ’ * sconned by LaLS i
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CROSS-EXAM1NATION.

BY MR. APPEL. Q r. Essick, whatever you testified to her
you testified simply from an inspection of the records, as
1 understood you to say, and not from any personal know-
legge of the facts? A Yes, sir.
"MR. APPEL. That is all.

MR, FORD. That is all. _

MR+ APPEL- Just a minute--something has been suggested
to me. We move to strike out all of this testimony in
this case on the ground that it don't concern the case.

THE COURT+ The motion to strike out is denied.

MR. APPEL. We take an exception.

a witness called on behalf of the People, having been first

Q
Q
" Q
Q

A Yes, sir .

GEORGE G. YOUTNG,

"duly sworn, testified as follows:
THE COURT. State your full name, and be seated.
4+ A )

George G . Young.

DIRECT EXAMINATION.

MR. FORD. @Q How old are you, Mr. Young? A 31.

Where do you reside? A Los Angeles.

What street and number , please? A 632 Solano avenue.

And your occupation? A Teller, First National Bank . ==t

That is a bank doing business at the corner of Second

and Spring streets, in the city of los Angeles, California?
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3745
Q Do you know Bert H. Franklin? A Yes, sir.

Q Were you a teller in that bank on the 6th day of October,i
19117 A Yes, sir.

THE COURT. Just a moment, 1 didn't catch that first
ques tion.

' THE REPORTER:. Does your Honor wish the record read?
THE COURT: Yes , read the record.

(Record read.)

MR« FORD. Q Did you see Bert Franklin that day? s
MR . ROGERS. If it is the desire of counsel to prove by
this witness that Bert H. Franklin deposited that $1,000
check by Clarence S. Darrow, or C, S. Darrow, Trustee, on
the Commercial National Bank, and deposited it to his own
account and drew fherefrom a certain sum of money on that'
day, we are willing to stipulate it.

MR+ FYORD* Read the question.

(Question read.)

A What day do you mean?

,,;w.ma’ﬂi“"' i

R

THE COURT. Wait a minute--counsel has offered a stipula-
tion, and 1 think you should act upon it iﬁ some Way e
MR. FREDERICKS - We maintain, your Honor, that pleasant
as it might be to expedite matfers, that a stipulation is’
not receivable in a criminal case as evidence against the
defendant.

MR « ROGERS. .The defendant will make it himself.
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~No. 7, which has been filed in this case, and ask you if you}

~ ever saw that document before. ' pe—_

to prove that Mr, Darrow gave Mr. Franklin any sum of money

3746

MR «» FREDER1ICKS~ Then we might possibly put the stenographer
on the stand and swear that ¥r. Darrow did so, but 1 do not
believe otherwise it would be a competent record.

MR. DARROW. Put him on the stand where?

THE COURT.+ Go ahead and offer your evidence if you want

to.

MR « APPEL- We object to that on the ground it is incompet-
ent, irrelevant and immaterial for any purpose whatsoever;

that it is collateral to any issue herein, does not tend

amounting to #,000 on the 38th day of November, 1911 or

..

directed him to pay that sum of money to Lockwood for any
burpose whatsoever.

TF'E COURT. Objection overruled. \
MR . APPEL® We take an exception.

MR. FORD. Answer the question.

A Yes, sir, 1 have seen it.

Q@ When did you first see it and where? State the cir- 7T
cumsg tances . ’
MR . APPEL, Wait a moment--we object upon the ground it

is incompetent, irrelevant and immaterial and hearsay,

that it doesn't call for any acts or declarations or any
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3747

part binding upon the defendant, calling for matters which

g

are collateral and that the declaration or acts of the witnes
or Franklin do not tend in any way, shape or manner, to
prove that the defendant on the 238th day of November, 1911,
delivered to Franklin $4,000 with which--gharged in the
‘indictment .

THE COURT+ Objection overruled.

MR . APPEL* Ve take an exception. . : 1

b 4

“on October 6th from Mr. Franklin.

~Q At the time you received that deposit slip which vou s
hold in your hand and which has been marked exhibit 7 B
in this case, did ir. Franklin give you anything else _

i

- besides the deposit slip?
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MR APPEL: Wait a minutes We object to it on the same
ground stated, that it doesn't tend to prove the offense,
or any elemeﬁt of the offense charged in the indiotment;A
it doesntt tend to prove any pribery on the part of the de-
. fendant or of any giving -- any money being given by the
defendant to Franklin on the 28th day of November, 1911,
to give to Lockwood, and it is collateral to any issue.

THE COURT: Overruled.
MR APPHL: We take an exception.

MR FORD: Answer the question. A pe gave me a check s

when he gave me this.

e What ‘kind of a check?

MR APPEL: Weait a moment, We object upon the ground the
check is the best evidence, that it calls for secondary
evidence, and ere object to the etamination of the witness
concerning a written instrument not before the court, or
before the witness or before counsel; that no compliénce
with the requirements of thestatute or the code in that
respect has been observed by the District Attorney, and
it is collateral to any issue in this case, and does not
tend to prove the offense charged in the indictment.

MR FORD: The record is already introduced in evidence --
THE COUR’I“: Overruled. |
MR APPEL: Exception.

MR FORD: Read the question. (Question read by the repol

ter.) A  You mean - -
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MR FORD: Descrive the check. Sm—)
MR AP?EL: We make the same ohjection, your Honor; no
foundation laid. There is a way to lay the foundation,
your Hono?:, the oral t estimony of the contents --

.THE COﬁHP': I don:t think there has been any foundation
laid here. '

MR FORD: If thecourt please, that is exactly the point
made to the preceding obj ect;l.on to which your Honor' ruled.
THE COURI‘:. Not foundatione

MR FTORD: OUr testimony will show that the checkreferred
to is the same check refefred to by the testimony of the
preéeding witness, wtere the Iecord shows that tlgg__c_:_llg_gf

had 'been returned to thedefendm t.

e e L L R T T

UR APPEL: This record, your Honor --
THE COURC: Overruled. |
MR APiDEL: We take an exceptione.
A VWhy, the ¢ heckwas MT Darrow's. ‘ .
MR FORD: Of C. S Darrow, Trustee? A C, S. Darrowe =
Q@ Drawn on the Commercial National Bank?
MR Ai?PEL: Wait a moment, I would like to get the
answers ‘
THE COURI': TRead the answer. |

(Last ~answer read by the reporter.)
MR APPEL° That is what we want to know; the question
calle 4 --of »cou‘rse_.‘re undertook to tell him what it was,

the defendant, C, S.Darrow, Trustees I didn't hear any
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A I know the checkwas drawm by C. S. Darrow, ad itw

response. The witness's answer was C, S'.:Darrovr; I
thought he‘a meant to say C. S‘.Darrovr, Trustee'.

THE COURT: That is the record. |
MR FORD: I am not trying toattract:. the witness! atten-
tion ~=- the checkwas drawvn on the Commercial Natlonal Bank.
MR APPEL:‘ They didnt't accept that stipulation.

TEE COURP: Counsel asked for a reading of therecord and
got it. ‘
MR APPEL: Tiley wouldntt fcake the word of the defendant or
his counéel as being truee.

THE COURL‘* You have got a reading of therecord.

— -

MR APPHEL: Now, they have no right to rely on ite

- -

MR FORD: Just state the kind of a check, what benk it was —
~ drawm on, by whom itwas signed; describeAit g enerallye. m
MR APPEL: Wait a moment. That is obj ected to upon the
ground that no foundation is laid for the introduction of
dtal testimony concerning a wiitten document, and upom
the further ground it is not the best evidence, that the
question calls for secondary eridence, that it is not per-—

missible under the code, that no foundation hesbeen laid

for secondary evidence concerning the contents of a

written instrument and it is hearsay and collateral to

any 133ue in this case.

THE COU-F[[‘: Objection werruled. Mgwer the questione

MR APPHL: We take an exception.
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i

© drawn on some city banky acording to this marking. e
- MR FORD: And for what sum? A Sir?

Q What‘amount? e
~ MR APPEL:' The game objectione
- A $1000. —

‘THE COURP: Obj ection aoerruled,

MR FORD: 'DO yourecall of your own personal recollection --
THE COURT: Just a moment, Mr Forde I think we will take
a recess at this time. (Jury admonished. Recess for 10
minutes.) |

(After reéess‘.)
THE COURT: How much time do- you expect to consume
on this branch of the case? .

- MR FORD: Just akout three minutes, Now, at the time that
¥r Franklin p®esented this check of Darrow's and the T
deposit slip that has bf!en marked exhibit _’?, I will at- R

t ract yourattention to People's exhibit No .9, purporting
to be a check signed by B. H.Branklin for $500 on October

time? ‘

MR APPEL: Objected to upon the ground it is incompetent,

irrelevant and immaterial for any purpose whatsoever, upon

the further ground that it calls for hearsay evidence, |
that it calls for matters collateral to the issue herein,

that the evidence does not tend in any wey, shape or manngr

to prove that the defendant upon the 28th day of Novemb
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1| 1911, delkwered over to Franklin the sum of $4000Q or

2| directed him to bribe the juror Lockwood.

3| THE COURI': Objection overruled.

4| MR APPEI':: We take an e xception.

5! A~ : VWhat was the question?

6| ° (Last questionread by the reporter,)

7:~A Yes sir, I saw it. W‘“Q
84 MR FORD: At that time did you pay Mr Franklin any moa:ey:w?
9 - upon t‘nadf document, exhibit 9?2
10 | MR APPEL: Wait & moment. The same obj ection upon the same
11 | grounds last stated in our last objection to the previous

12 | question.

13 | THE COUBR: Overruled.

14| MR APi’EL: We excepte

15 4~ A ;[es, Icashed the check, gave him 500,

16 |- MR FORD: #5007 A Yes sir. |
17 4@  In what kin.d of money? -
18 uwr Ai)PEL: The same obj ection, | B
19| THE COURP: Overruled, A It was in paper. et
20 1 ¥R '.E‘OPG). Currency? A Yes sir, S
21| q And whet denomination? ‘

22 | ur AiDPEL: The same opj ectione

23 | THE COURF: oOverruled.

24 | MR APPEL:  Exception.

25 | A Why, itwas in large bills. I never pay ‘a $500
26 in small bills unless they ask for it.
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1838 1 THE COURT® Read the question.

2| MR.DARROW* 1 ask to have that answer stricken out.
3| MR. FORD. Well, it may be stricken out;
4 THE COURT. Stricken out.
5,/ MR. FORD. You paid him in currency? A Yes, sir.
6| W¥R.FORD. Cross-examine.
- .
8 CROSS-EXAMINATION,
9( MR. APPEL. Q ©Now, let me see that document. Without
10 inspecting or your attention having been called to thé
11| check in question purpor ting to be the check of ¥r, Franklin,
12 | do you have an independent recollection of the transac-
18| tion that you testified to? A Yes, sir. | |
14 Q@ You remember now that on the day in question you paid
15 | him $5007 A Yes, sir. '
16| Q@ And without seeing the check you could have testified
17 | to it? A 1 knew 1 gave it to him, yes.
18| Q@ 1 say without seeing this check? A Yes.
19| @ This check has not refreshed your memory? A No.
90| @ Did you pay me 4500 on that day? A 1 don't know whether
91| 1 did or not.
29 Q@ Do you remember any other person that you paid any money
og | to on that day? A No.
24 QV On the day before do you remémber that you paid any one
or $5007 A No. | ‘
%6 Q Or the day after? A VNo, sir .
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1 g}wor not? A No, 1 wouldn'tt-sWear to it. i
1 L/ﬁQ Do you remember where the endorsement was on the back -t
18l ©of it, whether across one end of it or lengthwise?

19L<;§\§3} 1 wouldn't spear to it; it was there. B
20 Q Do you remember what color of ink it was? A No.

211}”"% Do you remember whether it was a check written upon

99 | your bank blanks or upon any other? A 1t was not on our

3 blanks .

24L/’Q Sir? A 1t was not on the First National Bank blanks;

95 no, sir.

26

V/MQ Sie? A 1 do not remember; 1 know it was Darrow's

3754

Q Now, on the day in question do you remenmber having
received any other check from any other individual except
Franklin to deposit to the account of such an individual?

A TFrarklin's account?

Q@ No, any one? A UNo, 1 don't remember anything 5bout it.
Q You remember having received any on the day befcre from
any particular individual to deposit to his account?

A No, sir.

Q@ Or the day after? A Yo, sir.

//ai/gow, do'you remerber whether or not the signature to the

check of $1,000 was C. S. Darrow or C. S. Darrow, Trustee?
|~

- A 1 don't remember whether it was Trustee on it or not?

E e

o sont i

" check .
PP

Q@ "You don't remember whether it was C. S. Darrow, Trusfég;

Q 1t was not? A 1 don't think it was, no.
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1 Q Well, do you know any thing abcut it? A 1 wouldn't swear
2 to it one way or the other. |
3\ Q Was it a draft? A No, personal check.
4| Q Well, drawn upon any foreign bank? A Drawn upon a
5V bank here in the city, one of the city banks.
6| W Do you rewember what bank it was? A No, 1 know it
7 was miscellaneous--
8 | Q Do you remenber the number of the check? A No.
9| Q@ Do you know whether there was a number on it or not?
10| A No, sir.
11| @ Do you remember the color of it? A 1t was a green
12 | check.
13| Q 1t was a green check? A 1 think so.
14| Q@ Did you ever get arny other checks from Franklin?
15| A Yes, sir .
161 9 .Were they green also? A 1 don't know.
171/’Q Did you ever get any other checks from Franklin with
18 the name C. S. Darrow on them? A vYes, sir .
19 9 What color were they? A 1 don't know.
2049 What were the amounts of the other checks that you
91 | received from ir. Franklin with the name of Darrov on them?
o9 VA 1 don't remember .
23 Q@ So, the only thing you know is about the matter in ques-
24 tion here? A 1 don,t try to remember them.
o5 Q@ You are testifying from the record, assisted by the
og | Tecord? A Yes. ‘

scanned by LALAWLIBRARY




© 00 9 & Ot = W NN

= e
- o

oy

N

el e S T S S S SO
0 =1 & Ut b o

—y

DD IO DN NN
Sy O e W NN+ o

3756

Q@ And you are basing your testimony upon your own per-
sonal recollection of the transaction tut aided, of course,
mterially by the record, that is right? A Yes.
MR, APPEL+ Now, we move to strike out the testimony of the
aness on the ground that it is not the best evidenée, it
is incompetent, irrelevant and immaterial for any purpose.
MR. FORD. Just a moment--
THE CORT. MNotion to strike is denied .
_-MR . APPEL. We take an exception. Q Now, you say that the
check for $1,000 which was deposited by ¥r. Franklin to hie
- credit on what day was it, 1 forget? A nctober 6th.*”
Q Yes, on October 6th.- You say that it was a green check,
.-Wwas it? A 1 said 1 thought it was green.
Q@ What mak es you think it was green? A Well, because 1
thought 1 knew what it looked like .
Q What? A 1 thought 1 remembered what it looked like.
Q You thought, do you know? A No.
Q You have no way of thinking?k A 1 have a slight recol-
lection.
Q@ on what do you base your conclusion or your memory of
its being green? A 1 remember the circumstance of bring-
ing the check in, just seemed to me it was a green check.
Q Now, wasn't it a ckeck on the Cormercial National Bank?
A Wasn't it?
Q Yes. A 1 dont't know.
Q You don't know? A No.
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Q Well, don't your record show it was a check on the
Commercial National Bank? A 1 think not.

Q Then it was not a check on the Cormercial National Bank?
A 1 don't know whether it was or not.

Q@ Now, isn't it a fact that the check that he presented
%o‘you was a yellow check? A I wouldn't say whether yellow
or green.

Q Then why did you say green a little while ago? A 1 said
1 thought it was,

Q You merely guessed at it? A Yes.
When you guess at a thing do you swear to it as a fact?
No, 1 didn't swear to it .

No, you are not under oath. A Yes, sir.

O O > o

Now, isn't it a fact that the Commercial National Bank
checks are yellow--l attract your attention %o one, for
instance, in order to try to refresh your memory . Attract-
ing the witness's attention to Exhibit No. 39, being two
yellow checks, dated October 5th, 191l--now, 1 will take
my seat then.

MR. FORD®* 1 just wanted to look at the checks.

MR . APPEL. 1 didn't ask permission to come near the
witness.

THE COURT. 1 see no impropriety to your going up to the
witness stand in order to hand him a paper. All right,
now, you may go up to the witness stam and proceed with

the examination of the witness. 1f counsel on the other |
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}/MR. FORD. Suppose counsel should be asking about some-
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side desires that permission--
MR+ APPEL. 1 will explain the reason why 1 didn't want
to stay there. 1 am in a state of seemingly fear.
MR . FORD. 1 ask permission of counsel to let me look.at
that check of the Commercial National Bank.
'ﬂﬁR. APPEL. Your Honor, 1 am examining this witness.
:\MR. FORD. For my examination.

THE COURT. You have no right to see it at this time. He

719 showing an exhibit and indicating what it is.

thing that is absolutely--
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1| THE COUR': I shell take it for grented he is note

2/ MR APPEL: Your Honor camsee it.

MR FORD: I have the same right to look at ell exhibits

) whenever a witness is being examined about it.

{ MR APPEL:‘ I jpst want to show your Honor --

6/‘7.THE COURI':s Counsel has a right to show it to the witness
on crogs-sx&mination,

8/ ¥R APi’EL: .:J'ust by way of refreshing his memory,

k THE COURT: Without being interrupted.

10} MR FORD: Have I not a right to have my attentionattract-

UL ed to a matter conc erning which he is examining the witness,

12’;'*’ so I may understand it?
13| THE COURr: .He stated in the r ecord what it is. Tt is

14" one of the exhibits in eridence, and you shall have it as

i/l soon as counsel has finished examining the witness,

16’} He has expressed adesire to examine the witness without
12? b ein{g ) in1.; erruptede. |

1? MR APPEL: TLet me make my question. If it isn't 2 fair
i%? question, I will withdrgw it.

2& MR FORD: ,}ust a moments Is there a questionkefore the
214

court.
£2)| TR COURT: I dontt think there is. I am trying to get a
4 clear field for Mr APpel to proceed, and I am going to

MR APPEL: Now, I will attract your attention to two checks

~—

oul) .

Qg get it. Proceed, Mr Appel.
26

which form part of theethibit here, which is People's
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exhibit No.39, one being a white check on the COmmercial
National Baﬁk; Los Angeles, Cal..;see? And the other two
being yello:\rr checks on the Commercial National Bank of

Los Angeles. Now, after looking at them and seeing what
purports to be the blank checks of that bank, would that
aid you in now making a guess as to what sort of a colored
check the one was that :E‘rankl:‘.'n handed to you?

MR FORD: If the court please, we object to the question
upon the ground that it is abSolutely immaterial whether

it would aid him or not. The fact that there are some yel-
low checks of the Commercisl National Bank doesn:t in any- |
wise prove or t end to prove that theyeare not alsb green |
blanks on that bank, | o | ‘
THE COURT: Objection overruleds Iet the wiiness answer;

A Yo, that wouldn:t aid me any.

MR APi’ED: It would not? A XNo.

Q Did youerer see a green check on that bank? A I think
I have, yes. _

Q When? A I see so many, although I wouldn't swear

I s aw any g reen ones or note

Q@ Dontt you know the color of the checks of t'mt bank?

A No, they have all different colors, I think.

Q what makes you think they are different colors?
A We have all different colors.

Q: No, no, no; what makes you think there are different

colors of shecks of that bank, the COmmerciel National
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Bank? A rhere is two different colors right there,
Q  And your green one makes threeé A %[es;
Q@ All rishte Now, these are two colored checks of the
Commercial National Bank, ainjt‘ it? A Yes sir,
there is two of them there,
"Q One being Cunningham, Cuttis & Welch Company,
blank check used for the purpose of drawing moneys from

the Commercial National Bank, and the other being the regu-

O© 0 I & v k= W D

lar Commercial National Bank checks, which are yellow.

10 | MR FORD:' Is counsel t estifying?

114-MR APPEL: What time of the daywes it when Franklin c ame
12/ ~there? A Well, about moon, I thinke.

13,-Q  About noon; how do you remember that? A Well, my

14 ;. -assistant was out at lunch at that timee '

15 Q@ He is out at 1unf.>h on other days, ainrt he? A Yes,

16 | he goes thesame time, )

17 Q How do you remember the date? A Thi's date?

18| @ Yes, A TFrom thateghibite

19| @ Exactly. VWhat kind of a day was that; do yoj

20 | remember in particudér -- any other circumstance of that

21| day, so as not to bother you with questions? A No.

22 Q Absolutely none, You don:t ¥now what you did or who
23 talked to you or what business you t rensacted except that
24 you r emember Franklihcame there with a green check that

25 day and you dontt remember anything moresout that day, |

26 do you? A XNo.
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1| Q And you do remember that your assistant went out to
2 e_at? A I Xnow he always does.
3 Q Md he always fi.oes eat‘? A SU-re..
4] MR APPEL: No mores A No more? |
5
6" REDIRECT -EXAMINATION
7| ¥R FORD: Just a moment --
8 | TEE COURT: ‘I think a juror wants to ask a cquestion.
L 9| rurOR GOLDIN&%: There is a misunderstanding somewhere;
| 10| ne testified that $500 checkwas on some other bank, except
11| the First National B;ank, or is that a misunderstanfiing?
12 A No, that was our bank, the First National Fank,
13| FUROR GOLDING: $500 with your bank? A Yes,
14 | 7yROR GOTDING: I misunderstood the téstimony.
15 | yr FORD: And the $1000 was on another benk? A Yes,
16| the $1000 was on snother bank. ' A
17 MR Ai’i’BL: I wald like to ask a question.
18 | pum courr: A1l right.
19 : CROSS-EXAMINATION resumed ) '
\ MR APPH,: ~ Who was the man just before Franklin appeared
20 2t your window that youdsalt with? A I dontt know '
21 Q@ What kind of money did you give him? A I don:t K1nowe.
22 Q Who wasthe next man? A I dontt know,. ‘
23 Q %{ou donit remember what he looked like? A No,
24 Q Do you remember vhat kind of money you gave peopl e o
25 that day? A No, I do this time, though. |
26 Q Why do you know that? A Because I gave it to Fra
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Q@ Because you gave it to Franklin? A Yes,

Q Isntt this thefact: that you have been over t hese

facts with someone and that they have aided you in remember

ing this thing, and you have thought over it so much that

it become impressed upon your memory, and now, from what

they have told you and from what little you heave gathered
from therecords, you have fixed what your testimony- should
be here? 7
MR FORD: We object to that on the grouii the question is
a long, compound question, some of it misht be answered
in theaffimative and some in the negative, on the ground
it is a compound and complex questiomn. If counsel d esires
let him ask him why he remembers it, end we have no ohjec-

tion.,
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' 14p 1 THE COURT. 1 think the witness undePstands the question

2 and can answer if. ls the question clear? A He wants

3| to know why 1 remember about Franklin.

4| THE COURT. Do you want it read? Read thqqeustion.

5| (Last question read.)

GAK’ER. APPEL. In your mind, 1 mean, 1 do not mean dis-

7| respectfully. A 1 don't know; 1 remember distinctly of

8 | the transaction, Franklin coming in and depositing the
9)(/éheck and drawing his own check for $500 and my handing it
10 | to him. -

' 11| Q@ He was in a great hurry? A 1 do not think so; 1 don't |

12 | xnow.

13| @ What did he tell you, he had‘to go down and pay his men
14 | at the office? A No, 1 don't know what he said. ‘
15! Q@ He didn't tell you that? =~ =~ . : . A No.

16| Q What did he tell you? A 1 don't know as he told me

17 | anything.

18| @ Not a word? A 1 don't know.
197 Q@ Did he tell you what kind of money he wanted? A 1"
20 | don't remember whether he did or not.

21| Q wow do you know what kind of money you gave him? T
22| A Because 1 wouldn't give him small bills?

23| @ You would not? A No. » T
24| @ You always give large bills when they ask you for $5007
o5 | A 1 do, so that he wont have to stand around the window

26 | for an hour counting it. W
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Q Did you give him a $500 bill? A No, 1 did not.

Q How do you know you did not? A Because 1 didn't have
them. |

Q You didn't have a $500 bill? A 1 don't keep them in the
case .

Q@ And don't you keep any at any time? A Very seldom, 1
don‘t’keep them at all.

Q What do you mean by "large bills"? A Hundreds and —|f

B

fifties.
Q@ Did you give him one hundreds? A 1 wouldn't say one

hundred or fifty.

Q pid you give him fifty? A 1 wouldn't say , one hundred
or fifty.

Q Did you give him twenties? A No.

Q Didn't give him twenties? A No, 1 am sure 1 didn't
give him twenties.

Q pid you open a big package and open up $500?7 A No, sir.
Q Was it a $500 package? A No, sir.
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Q How did you give it to him? A I have my big bills
in thatdrawer and I handed them to him.

Q@ They were loose there? A Y©s.

Q Well, was it after 12 otclock? A I dontt knowe

Q@ Who was preseni',“.7 A I don't know who was theres

Q@ Were the other employes there? A Everybody in the
banke. o

Q TWhat day of theweekwas it? A I don't know,

Q@ Your assistant went away at 12 otclock to dinner,
didn't he? A No, he goes about 11, somevheres around
11, )

Q@ Did he come back on that day? A He come back after
a whilel.

Q‘ 8ir9 A He came back.

Q What time did he come back? A I dontt know.

Q Did you go to dinner? A Yes,

Q@ And ceame bhack? A Yes,

Q What .time did you leave? A I leave when I get
throughe ,

Q No, that daye. A SOmewh'ere before, about half past
12, between 12 and half paste |

Q@ And you c ame back that day? A I Came back at half
past onee |

Q Remained at the bank until late that afternoon?
A  About half past 4 or 5. .

Q@ . That was Saturday? A. I dontt know
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Q@ Your bank closed at lB? A I don't knowe It was not
Saturday tet he got the money.,

Q Itwas not Saturday, October 6th, 19117

MRFORD: We obj et to thats that is a matter of almanac

-

c:/alculation, counsel can refer to it. '
/Q | Did you give Franklin money at any other time? A YE€s.
Q That denominations‘? A I don-;t know,
Q How much‘i? A All different amounts,
Q About what is the lamgest emount, five or six hundred

or a thousand dollars? A Icashed Dérrow's check for him

/
on one of the other banks for $500,

Q Wat kind of money did you give hizﬁ't.hen? A I dontt
remember; itwas large bills. '

Whenwas that? A I dontt know vikht date. ‘

What month? A I wouldn't say whet month it vese

What year, 1911?27 A 1911 sometime.

In J‘anuarjf? A No, the latter part of the year,

O O DO DO O

That was inDecember, wasntt it? A I would not state
what month it was.

MR APPEL: I guess that is alle

REDIRECT EXAMINATION
MR FORD: Mr Young, you say.you distinctly r emember this
transaction, although you fix the date of it by the slip
there'. Vhat was there about the transaction that caused

you to distinctly remember it?

scanned by LaLAYLIBRARY 1




1} ¥R APPEL° We object to that on the ground it is incompe-

2 tent, irrelewvant and immaterial; not xediredt, infompe tent

3| for any purpose. |

4| TEE COURT: Objection overruled.

5 ,ﬁ;{PPEL° Ve except. T,

6 \ A  Vhy, I remempber the c1rcu:mstance of Franklin coming

7 E in and giving me this check, I would not have ceshed

83‘ the check unless I had seen the deposit there first,

9\;\ and knew he had the money there; that is the reason I ‘ L/
10 L}&g_ﬁ good look at the check before I gave him tge mogsy_:’)‘
11 Q@ Did you consult with anyone in the banklefore Ig;urlng |
12| the check for $500? A XNo sir.

13| @ And on accoﬁnt of hisdrewing $500, you first looked /
14 st the check to decide . in your miﬁd vether it wes good | )
151 ror $5009 ' g
16 MR ROéERS: That is more or less leading. -
17} ur Forp: perhaps it ise _ ;
18 Q Staté to the jury yourreasons. A I say, I looked at ;\,.*\
19 the deposit more carefully than I would, b ecause he:. want- [/
20| g todrew the money; when I paid him The $500, I wented ‘}
21 to know the check was goode ‘, i
22 Q And are you positive as to the denominations of cur- \
23 rency which you paid him" ' . ii
24\ wmr Ai’i’EL: I submit, if your Honor please, they have no |
25 right to esk him that question; they asi:ed him a questin
26

376

in direct evidence, as to what he did, andwe cross-ex
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3

THE COURP: I think youare righte. Thatvhas been gone
into on voth sides, Obj ection sustain ed‘.

MR FOPCD:‘ That is all.

MR APPEL: That is all.

\\
MRS DORA F. BAIN, ;\vritness celled on b e~
half of the ];eopl'e, being firsé duly swom, testified as
follows: | Rt /
DIRECT EXAMIN ATION '
WR FORD: Whst is your name? A Mrs Dora F. Fain.
Q Where do youreside? A 345 West Sixty-eighth street,
Q@ In thecity of Los Angeleé, C:alifornia? A Yeg, |
Q@ You are married? 'Ay I am, '
Q@ What is your husband's n‘ane? A TRobert Baine
Q@ TRobert ¥, Bain? A Yes.
Q@ Do you know Bert Franklin? A I do.
Q How long have you known him? A T do not really
remember‘how man& years, quite a number of years, fhough.
Q '+ Did yousee MY Franklin on the 6th day of October,
19117 A I did. | "
Q@ At what place, Mrs Bain? A At the residence, the
home residence. A
Q At your r esidence? A Yes. ~—
Q Who elsevms present when you first saw him on that

day, Fridey, October 6th? A In the house, you mean?

Q Yese A There was no one in the house. ILwas alone,
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at home.
Q@ Did you have a conversation with him at that time?
A I dide
Q Just tell the jury the circumstances of your holding
a conversation with him st that time and what wes said and
done?
MR APPHL: Weit 2 momente. We obj ect to theeridence upon
the ground that it is incompetent, irrelevant and imma=-
terial for any purpose vhatsoever; it is collateral to
any issue in thisc ase; it is hearsay, &nd for the r eason
that it does not tend in any way, shapé or manner to

Darrow ,

prove that Clarence ever did at any timedeliver to Mr
TFranklin the sum of $4000 for the purpose of bribing
;'-J'uror Lockwood or directed the said Franklin to bribe Juror
Lockwood, that being the charge embraced in the indict-

ment in ﬁhis cCasee

THE COURI: Objection overruled.
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MR « APPEL. And being acts and declarations of the

8aid Franklin and of the witness long pribr to November 38th |

1911, the date charged in the indictment when the alleged
offense is alleged to have occurred, being too remote and
irrelevant for any purpose.

TRE COURT. Objection overruled.

MR . APPEL. We take an exception.

MR .FORD. Read the questibn.

MR . APPEL, Just a minute--let me get the stipulation, so
as not to inferrupt the witness, your Honor. Hay these
objections, your Hohor, unless it appears necessary to add
to it in the future, may this objection go to all of the
questions and all of the answers that the witness may give?
That is, it may be a running objection to all of that so as
not to interrupt the witness hemaf ter?

THE COURT. lt‘will be understood that the same objedtion,
thegame ruling and the same exception is interposed to eéch
an&every question propounded to this witness, unless
counsel desire to add sorme additional objection.

MR. APPEL .« Yes, sir. Very well.

MR . FORD, Read thequastion.

(Question read.) |

A Do 1 understand, you want all of the conversation?

MR. FORD. All of the conversation, from the time you

first saw him.

A When ¥r. Franklin first came to the door 1 was not
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: and 1 stepped to the window and 1 saw an automobile and 1

: . -
called out, "1 cannot come to the door," and the gentleman

3712
in condition to go to the dcor and he gave an alarm, rang

the door bell, and then he went around to the back door ™

i

in the automobile said, "Why, he has gone around to the
.back;" In a moment or two ¥r, Franklin came around N~
to the window and 1 opened the window and 1 says, "l can-
not come to the door," and he says, "Why, where is ﬁob?" ik
And 1 tried to tell him as near as 1 remember, the direc-
tions where Mr. Bainwas.  He said that he must see him _ |
immediately,‘or he must see him that night, and 1 told him
just as near as 1 could, and he thought at first that he L
would go there. Now, 1 don't know that 1 can give the
conve;sation entirely « 1t has been quite a while ago, but
I will do the best 1 can . He said he wanted to sée him on T
business and he mentioned the fact that--

MR. APPEL. 1et her state what was said, your Honor .

THE COURT - Yes, state what was said.

MR « FORD. @ VFe mentioned the’fact, that is something he
said. A He said he was a detective and 1 said 1 understood
so from a mutual friend of ours, Mrs. Brainard, and he

says, "Mrs. Bain, 1 have been here to see you three or

four times, several times, and 1 never found you in," and

1 says, "No, 1 have been very busy," and 1 days, "Bob is

working," and 1 says, "1 am working in a contest for a

blind lady friend of mine and 1 have been away a great de
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and then 1 said, "By the way, Mr Franklin, you might help
me in this contest," and he says, "Yes, what do you want?”
And 1 says, "Well, 1 am aiming to get a certain number
of points by Saturday night, tomorrow night, and three
months, six months or a year would help me very mater-

ially," and he says, "What paper is it?" And 1l told him
the Examiner, and he says, "Why, yes, 1 will help you out,
1 will give youba year." 1 thanked him and 1 says, "Will
you do it right away?" And he said, "Yes." 1 says; "Wait
a moment and 1 will go and get my receipt book," and he
said, "Let me come in," and 1 says, "No, ln Franklin, 1 am
not in position to receive anybody in the house at this
time," and he says, "Why, 1 wont look at you, let me come
in," he says, "lwamt to talk to you anyway ." So 1 allowed
him to come in and got the receipt book and he says, "Let
me make it out for you," and made out the receipt himself
for $9.00 for a year's subscription to the Examiner, and
lsays, "pr, that affair ie settled," and he says, "Yes,"
he says, "All but the morey, you want some money, don't
you?" And 1 says, "Yes, that is very essential,"and 1
smiled, and he says, he asked me if 1 had change for a

one hundred dollar bill, or fifty, 1 wouldn't say posi-

tively whicht one it was. 1 laughed and 1 said, "No, 1 have

_not seen a bill of that denomination since 1 was c@shier,"

and we smiled about it, and he says, "Can you change a ten?”

1 says, "No, this is rather late in the week", and 1 says,}
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"1l have less than a dollar in the house." And he says,

"Well, maybe 1 can find it for you."™ He took out a pocket

great deal of currency in it--1 didn't see any of the
denominations, and he finally got out #5.00 for me and he
gave it to me ard 1 thanked him and 1 boped then he would

go, because 1 was very busy. And he leaned back in his

o

chair and he says, "You have a very nice home here, Mrs.

Bain." 1 says, "Yes, we think so." He says, "Are you happy?

1 says, "We are very happy, 1 have not been so happy sincé™

1 married, since 1 am in our little home."  He wanted to

know if we owned it. 1 says, "We are buying it" and he
\

says, "What do you owe on it?", or, "What are you payirng

for it?" 1 looked at him as much as to say, 1 didn't

think it was any of his business, and he says, "Now, that is

all right, ¥re. Pain, 1 am not asking out of curiosity ~

but 1 am asking as a friend."

PV
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He says, "Bob end I are old friends", and he says; "I‘know
your circumstences", and he says, "I may be in a position
to help you out." He says, "I think I will be," and he
says, "you know Bob end I héve worked and I know Bob is
an honest men and I have alweys been honest", he says, "I
am in a position now vwhere I cen help him out", and I
says, "I wish you could, MT Franklin, it would be very
much appreciated, I am sure," I says, "Bob is working
today at carpenter work; he hes got pretty good prospects
for the winter", and I says, "if he could find something
easy to do", I éays,‘“it would be very much appreciated".
Be spoke of'Bob'é age,'he says, "Bob is getting pretty
0ld to do carpenter work", and he seys, "it seems too bad
that he should have to work on all these years", he
said, "If he had not been imposed upon", he sayé, " pYro-
bably he would not ve in the position he is now." And
he says, "He won't be able to work at carpenter work much
longer, will he?" Well, I says, "Mr Franklin, when Bob
becomes that age that he cannot work any more", I says,
*I will work for him." I says, "I am not efraid of work,
never have been,” And I says, "When Bob is unable to
work for me, then I will work for him." He says, "Mrs
Bain, you are not always going to be able to work; you
are getting that aze yourself when youare not going to be
gble to vwork hard.” He says, "I want to help you." He |

hesitated a while, pe seys, "Don't you know what I want
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' he went right onssying that if"Bob will serve on that
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Bob to do, MTr Bain -- Mrs Bain"“? I sayé, "Why , nol." He
scratched his head and looked at me agaixi and he s&ys,
"Can't you guess?" I says, "I have not the slightast‘idea,
Mr Franklin, unless you weant Bob to do d etective work." )
"No," he says, "ft is not that." He hesitated quite-a
\.Nhile, and he says, "Oh, by the wey, has Bob been sub-
poenaed on the jury‘?" I says, "What jury?" He seys, \
"The McNemara jury." I says, "Yes sir," He says, |

"Are you sure of that?" - I says, "I am," He seys, “"Has

he been swmoned?" I says, "Therewas & paper handed to f
: iy

him, and handed to a neighbor and she gave it to me and
told me to be very sure and hand that to MTr Bain without
fail", and I said"Itwas & notice t hat he should appear

for exemination.® Well, he says, "MTs Bain, I went Bob

toserve on that jury." u Well, I says, "I don't." He ==

says, "Well, why nbt?® Well, I says, "Becezuse Bob has

o

. e
got good work now and", I says, "it will t ake him awey
from home, and ", I says, "furthermore®”, I days, "Bob
never would qualify on that.® He says, "Why not?" I o

says, "For one thing, he is hard of hearing." And he

says, "Has he ever expressed an opinion?" I says, "No,
you know, Mr Franklin, that Bob is a men of v ery few words",
anci he s ayé, "Well," he says; "T want him to serve on that

jury and" he says, "I will make it worth his while, an

jury"™, he says, "he may not qualify", but he says, "if he
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14 will agree to try toserve on thmt jury", he says, "I
2 |-will give him $500 tonight", and he says, "then if he —
3 stays ’éhrough, o;ualifi%, he stays through to the énd of
4] the trial", he says, "I will give him $3500 more at the h
55 end of the trial, providing he-votes for‘.ecquittal or :
6 L I;angs the jury", and he seys, "Now, MTs Bain, do you think
! 7| that I dare approach Bob on that éubj ectf?" I says, o
8| wNo, Mr Franklin, I donyt think you dare." Well, he says, |
9V "He must serve on that jury®, he says, "These boys are i
10 |- being railroaded to the penifentiary and" he says, "the‘”"/i‘l
11 prosecution are buying witnesses and jurors, and", he says,
12 "we have got to use the same tactics that they do to ~_ 3
13 keep even," He says, "It is a question of capital egainst ;
14 labor", he says, "these boys, MTs Bain, are as innocent i
154 of thet crime as youare", and he seys, "that is the reason :
16 we have got to do this thing", he says, "the prpsecution |
17y has to use the seme tactics thet they are using." He
18; says, "Yoﬁ don't want tosee these boys railweaded to the
19 penitentiary?"
20
21
22
23
24
25
26
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1 he says, "1 will give you $500 tonight; 1 will be here

4" "Yeg." FHe says, "Now, remember," he says, "Think what

w
-
)

_And he says, "Now, do you think that 1 dare approach
Bob on that subject?™ 1 didn't think so. "ﬁell," he says,
"will you spesk to him," he says, "do you think that you
|_could persuade him to go into this?"  "Well," 1 séys,
"“ir Franklin, if“anybody can persuade Bob to do it 1 can,
but," 1 says, "1 don't know that 1 can." "Well," he says,

" "will you try?" He says, "You will get $5C0 tonight;"

tonight." 1n the meantime he had spoken of coming again to
see Bob at 7 o'clock, and 1 says, "Well, 1 can speak to

him," and he says, "Will you try to persuade him?" 1 said,

a good thing it is." He spoke along advisedly of the

o

advantage it would be to us and that we could pay off our

_1ittle home, and helé out the inducerent, and 1 wag foolish

A

enough to fall, and so then shortly after that, after 1 I}

ermerrmrnen .

agreed to speak to Bob, he left, and he said, he would Te

f/ﬁéck at 7 o'clock. 1 told him 1 would not he here because

T

-1 had to go to lodge. Fe says, "You will speak to Fob and

“he will be ready to receive me?" Ve says, "You don't

O J—

suppose for a moment that Rob will go to the District
”/Eftorney and tell this?" 1 said, "No." 1 said, "l don't
~believe Bob would do that, in fact 1 know he wont. " That is

about as near aé 1 can remember the conversation. |

Q@ Do you remember anything else that was said at that

conversation, Nrs., Bain? A Might have been quite con-
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siderable more said that 1 would not just remember at’
this time.

Q You stated a moment ago that he had asked you about the
payments on your house? A 1 told him about the paymrents.

Q@ What did you tell him about that? A 1 told him that the
Place cost $18C0 and that we were paying $15 a month with
the privilege of paying, including principai and interest,--
with the privilege of paying more whenever we saw fit,

any time we wanted to pay more on the principal we had that
privilege. ‘

Q And did'you at that time tell him anything about handing
the deed of that house to your husband? A ; did, yes.

1 gaid at that time--

WR. APPEL. We object to that as immaterial. Wait a moment .
MR. FORD. part of the conversation.

MR . APPEL. We object to tha as inconmpetent, irrelevant and
immater ial.

4 1 told him--

MR . APPEL. Wait a moment.

MR+ FORD. Wait until the court rules.

MR . APPEL+ 1t has no bearing on the matter at all, their
own transactions in reference to that matter . Your Honor,
it doesn't appear that is said in the conversation, that
is material. |

TFE COURT . Objection overruled.

MR . APPEL. We except.
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MR« FORD® Now you can answer the question.

A 1 said that when--we were speaking of our anniversary.

1 t0ld him that the happiest day of my life would be when 1
could hand that deed to Bob and say, "Bot, this is our

pome.“

MR + APPEL. just a‘moment--we move to strike that out ‘on the
ground it doesn't tend in any manner to prove any issue in
this case. |
TFE COURT. Motion to strike is denied.
A 1 don't always hear well.

Bain,
THE COURT. All right, Mre./We will speak loud so you can.
MR . FORD+ During that conversation--will you read that
answer as far as it has gone and see if there is anything
she desires to add to it.
(Last answer read by the repa ter.)
A And then he said, "Mrs. Rain, 1 think 1 can very soon
place you in the position that you can do that."
Q You stated a monent ago that Mr. Franklin had said that‘
the prosecution were buying jurors and witnesses and that
the defense had to use the same tactics, is that correct?
A wves.
MR. APPEL. Just a moment--she testified--
A 1 don,t remember the wordé——

MR . FORD. 1 was sinply attracting the witness's attention--

THE COURT. 18 that preliminary to some other ques tion?
MR. FORD+ Preliminary .
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THE COURT* Oh, well, all right.
MR. FORD. Q At that time was anything said by M Frankliﬂ
concerning other jurors in the case? A He said--
MR . APPEL. Wait a moment--
THE COURT. Mr. Appel, the witness has just stated that she
is hard of hearing. 1 call your attention to that fact.
MR. APPEL. -1 know that. 1 know the witness for a great
rany years. We object upon the ground that it is incom-
petent, irrelevanf and immaterial--well, 1 will put it
in this way, we will object to the question upon all of
the‘groﬁnds stated in the first objection made to this
line of testimony, made by us here while the witness was
present, and we further object upon the ground that it
calls for acts and declarations by M. Franklin concerning
past transactions and do not tend to prove any issue in
this case. |
THE COURT. @Qverruled.
MR. APPEL. A repetition of past transactions.
THE COURT. oqverruled.
MR . APPEL. We except.
THE COURT. You may.answer the question, Krs. Bain.
A 1 don't remenber what the question was.
(Last question read by the reporter.)
A Not at that time.
MR« FORD. Q At.any time during the conversation was

anything said about other jurors?
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MR . APPEL. The same objection.

TEE COURT. nverruled.

MR . APPEL. We take an exception.

A Not until the following meeting, until Sunday.

yR. FORD. 1 wanted to get at this conversation only .

Q@ You said yéu were not in condition to see Mr. Franklin,

or at least you had told him that, so there will be no
misunderstanding, just tell the jury what you were doing

at the time he called. A Taking a bath.

MR . APPEL. We understand that, your Homor,it is unnecessagy
THE COURT. Bead that question again.

(1ast question and answer read by the reborter.)

THE COURT. 1t seems unnecessary to go into a conclusicn
thdt counsel has allowed to go in without objection. However,

she has answered it.
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1| MR FORD: ©Now, had you that day talked to mr Franklin be-
2| fore that meeting or talked with any person concerning Mr
3| Franklin? A Only my neighbor who handed me the card;Mr

k 4| Pranklin had been there. |
5| MR APPEL: Wait & moment.

6 ‘THESCOURT: Strike out the answer for the purpose of the

7 objection.

8 | ¥R APPEL: We object to eny declaration between the wit-

9| ness and anyone elsé; incompetent, irrelerant and imma-

10 terial; and hearsay.

11} R FORD: I withdraw that.

12| TpE COUR': Question withdrawn; answer stricken oute.

13| YR FORD: Before Mr Franklin had cezlled that dey had you \
14| received a cadd from anybody? A I had. )
151 ym AéﬁEL: Wait a moment -- -
16 THE COURT: Strike out the answer for the purposes of

171 the obj ection.

18 MR A%’ﬁi‘.L:‘ Obj ected to upon the ground it is incompetent,
19 irrelevant and immaterial for any purpose whatsoever;

20 it is h earsay; it is not binding upon the defendant.

21 THE COURT: Overruled.

22 MR APfEL‘: We exceplbe.

23 MR FORD; After you.received.that card, what, if anything;)
24| 414 you dg,Mrs Bain? | ‘ ’
25 MR AéfFL: Wait & moment. We object upon th e ground that
26

it is incompetent, irrelevent and immaterial whatever s
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did herself is not binding upon thedefendent; it is hear-

saye

THE COURT: Overruled,

¥R APPEL: We except.

THE COURT: Answer the question. —

.A I immediately took the card to the neighbor and phoned )
to Mr Franklin as per request. -

MB.AéPEL: We ask the last statement be stricken out.

THE COURT: "as per request"; that part of it will be

strickep out.

MR FORD: Without stating just what you said over the phon}i

with whom did you talk over the phone? | ”

MR APPHL: Wait a moment. We object to that upon the same

ground stated in our previous ohbjections, 2nd each and

all € the grouni s stated therein, calling for hearsaye.

THE COURD e Overruled;

MR Aé%EL: We excepte

A I spoke to Mrs Franklin, she answered the phone.

MR FORD: Did yous ee Mr Franklin yourself agein that day,

on Friday, October 6£h, after you had had this first

conversation with him? A I did not.

Q Wnen next did yousee MY Franklin, you, yourself?

A Sunday evening. |

THE COURT: The'witness inqui?es whether or not she should

alweys wait for the objection. I say, not necessarily,

but try to observe whether counsel for the defense is d
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ous of objecting, and if so, give him a chance to, is the
customax;y way to"do here,

MR FORD:; What time did yousee MT Franklin on Sunday?

A -To the best of my recollection itwas Sunday evening.

r

Q Now, between the time yousaw MT Franklin the first
.time, and the time you saw him thesecond time on Sunday,
did you speak to your husbend about the conversation yoﬁ
had had with Mr Franklin? '
HRRAPPHEL: Wait a moments We object upon the ground it
is incompetent, irrelevant and immateriel for any purpose:
vhatseoever, end upon the further ground that the wit-
ness is incompetent, not qualified to spéak corc erning
the matter, being & matter involvirdg the commission of en
alleged of fense, 2nd she cannot be used as & witness to
testify as to eny matter involving the commission of an
offense by her husbend, not competent to testify in that
respect, and cannot be used as a witness under the provi=-
sions of séction: 1323, whatever it ise. Notwithstending that
Mr Bain is not on trial here, under thedecisions here, we
take the ground that the wife cannot t estify or be ex-
eamined corm erning any matter or thing that may involve

the commission of an offense by her husband; she cannot
be used as a witness against'him or can any fact be estab-
lished concerning MT Bain by the testimony of the wife fo‘r

the purpose of asking as a fect, 8s ageinst the defendant

The decisions are that even where the --
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MR FORD: May I ask the witness just one questioniefore
youargue the matter?
MR APPEL: I am objecting to the question, e2nd I can cite
authorities.
THE COUR’?: Yes, you have a right to be heard at this time,
MR APPEL: Ifwe are wrong in the ruling ,z.lznitwill dispose
of the question, if er ere wrong in our contention of the
law, thgt will dispose of the question.
MR FORD: Just to clear up a question of fact, before you
make your obj ection.
MR APPHL: It is a question of law; it is not a question of

fact.

¥R FORD: We agree with counsel that & wife cannot testif,:,r
against her husbaend any time without the consent of both.
I now ask leave to ask this witness whether her husband
has consented to her appesring here as a witness, both he
and she have been subpeeemed, and the fact is that they
are both here in court to testify. Furthermore, both
she and her husband, we will show, 1if necessary; have
testified pefore as witnesses in a criminal proceeding.
MR APPEL: Ve object to that; that is not material to &
legal question.
TEE COURT: That is not material to the appli_cation be-

fore the court to ask this witness a questione

MR FORD: If your Honor will hear me just & moment, I

will show you that it is. They are both exempt under ci
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stances. They have both t estified sgeinst MT Franklin)
in a criminal prosecutione.

MR APPHL: mThat 1s & foreign matter to the matter under
investigation herey and the fact that anyohe has done

wrong or has done right outside of this court room does

.not aid them in thedetermination of a question of 1 aw.

This is the manner in which the gentleman argues his propo-

sitions of law, becguse Tom, Dick and Harry, in someother

‘court has permitted the wife to testify against the hus-

- band therein, they want to bind this decision as a precedenf

because so and so, not having the &bility to determine the
law, not being able or capeble to detemine a question

of law, has decided wrongfullﬁ' 8 nst the first princi-
ples of law, they cite that as a precident here in this
courte. Tha‘t; is not the way -~

THE COUR': Mr Appel, if you want to be heard on this mat-
ter, I will hear you right now.

MR APPEL: ];f your Honor will permit me to get the auth~
orities -~ '
THE COURT: I will ask you if you are making your argumenij
under subd:.v:Lsmn 1l of 1881?

MR APPH,: 1322 of the Penal COde.

MR FOFCD: It has been amended. I have the slip right here.,
your Honor.

MR APPEL: We will wait until the gentleman finishes, you

Honor.
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THE (}OUR"[‘: I just wanted toread thesection, Mr Appel. |
MR APPEL: Section 1322 of the Penal Codd reads, "Neither
husband or wife is a 'competent witness for or aéainst the \
bhher in & criminal ection or proceeding to which one or
both are parties, except with the consent of both or in
.cases of criminal violence of one upon the other, or in
céses of bigamy or adultery --" (Reading.)

Now,section 1881 of the Code of Civil i’roeedure, is
more appliceble in a matter of this kind. A husbend
cannot beexamined for oregeainst his wife without her con=-
sent nor a wife for or ageinst her hushbend without his |
consent, nor against either during the mérriage or after-
wards, be, without the consent of the other, examined as
to any commnication made by one to the other during
their marriage; but this exception does not apply to a civil
action or proceeding by one against the other, nor to a
criminal ection or proceeding for a crime conu;xitted by
one againét the other; that is, these exceptions do not
apply in this case,

MR FTORD: We offer to put MT Bain on the s tand and show
that he consented to his wife testifying in this matter,
if that is necessary, and that will dispose of the Wholé
metter without srgument. M1 Bain, do you consent to your
husbend t estifying in this matter as to the communications
| made between you and him‘?

THE COURT: Wait 2 moment, MT Appel has the floor on a
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proposition of law, We must proceed in an orderly way
here. : |

MR APPHL: Now, “he attempts here -- I will not state the
authorities upon the proposition. I suppose it will be
granted that in all collateral matters the same kind of
‘evidence and the same rules of law must apply in proving
collateral matters, or else it cannot go to the jury of

the court would not be permitted to go to the jury, so

held in People against Bird, and other cases in this state.

Now, in order to mzke this matter material, in order to
prove that a crime was comnitted by Franklin and by Baim,
it is sought to use the wife here and prove that crimes
Now,we contend, your Honor, that she cannot be examined
against the husbend to prove that crime. They cannot use'
the wife to show that Bain committed an offense f.or the
purpose of laying it at the door of the .d efendant, ,They
cannot do thate MT Bain, being a party to a criminal pro-
secution,‘ and no foundation being laid for the examina- |
tion of her in that respect, Now, that is our obj ectidn,
and we gre contending that, and we simply stated a propd-
sition of law, she cannot be examined with regard to com~
munications made to the husband or by the husband to her'
unless a proper found ation is first laid. |
THE COUR': Objection sustained. »
¥R FORD: We are not allowed to be heard, your Honor, g

on that matter, first? In the first place, it has absolf
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¢

ly ho application to the case at bar,

THE COURT: You have intimated an offer to prove at
this time to lay a foundation.

MR FORD: If the court please, I offered to do that mere-
ly to save argument, b ecause such is not the law. The

.law states that that is avplicable to only cases &gainst
the husband, or a case against the wife. HoOwever, in order
to save the’argument: without stating the ar.gument that is
the law, to save the-argumen't, I will now answer it with
this on e‘question. Do you consent that your husband may.'
testify, Mr's Bain, to any commlnd.cation made by you to him
or by him to you? I will cell Mr Bain in a minute on the
other propositione.

MR A?PEL: We object to that; it isn't a question
whether she consents; that doesn?t lay the foundation,
your Honore.

THE COURT: What is the ground of your objection?

MR AiDP]i.: We ohject upon the ground that it is incom=~
pe@ent, irrelevant and immaterial for any purpose what-
soevers '

TEE COURI': Objection overruled.

MR A:PPEL: We excepte '

MR FORD: Answer the questioh.

A I do. ‘

MR FORD: Call MT Bain.

MR APPEL: Wait a moment. We have a right to ask some-
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MR APPEL: You are willing to testify concerning the ac-

thing on that foundatione.
THE COUR': You may.

ceptance of moneys by your husbend from Mr Franklin,
through your instrumentality, to heve your husband tes-
tify to what you told him and t estify to your ections in
helping him, knowing, and for thereason that the District
Attorney hes promised you immmnity, and promised yoilr hus-~
band immunity, and for the purpose of getting him imma-
nity? |

MR FORD: Just a momente. Ve object upon the ground it

is incompetent, irrelevant é.nd innnateriail, what the reason
is that actuated the witness, as long as she consents,
and the r easons are absolutely immaterial at this time.
This is simply a questiori of securing consent of her to
allow her husband to testify. At the proper time I will
offer to call her husband to t estify to his consent and
the reasohs that actuated her at this time, is absolutely
immaterial:‘ The question ié one of securing consent, It
is not eren necessary that they take the stand, I can
call Mr Bain in here and ask his consent without s wearing
him. I cansecure hiswritten consent, as long as I show
he consents; it isntt a quesfion concerning which the

person giving his consent can be cross-examined concerning

his motive,

MR APPEL: Your Honor, since obtaining the authorities,
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3782-
promises and consent obtained under undue influence, and
consent obtained through of fers of immunity has been held ,
conc erning, especially the admission and conféssion of hav-

ing committed a crime, is #nadmissible against a defend-
ant. It is inadmissible ggeinst anyone connected with.
the transaction. It is not a consent, the law says that
cons ent must be absolutely unaffected-by this consideration
and consent must Be voluntary consent, It must be free
from all coersion. It must be free from all taint of
promise; it must not be affected by outside considerations 1
and when a wife goes‘ﬁponkthe-witness stand, your Honor,
and testifies to matters of this kind, and is updertaking
to t estify inreference to it, the law presumes that she |
is under undue influence. Her consent is notfree and vol-
untary. We havea right to go into that question, what is
the inducement here. Was 1t a fear that her husband would
be prosecuted if he did not'testify? Is that a free con-
sent such.as the law contemplates? Vhen a transaction,
even in civil matters occur between husband and wife, V
end the wife has given something to the husband, when she
has parted with something of value to the husband, when
either party are interested in that t ransaction, the pre-
sumption is that that transéction was tainted by undue |
influence -- by influence which the husband is presumed

to have over the wife, by that confidential relation

which exists between them, and when the wife goes upon t
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stand and says, "I consent to this", we have a right to go
and show what kind of consent it is, whether it is the
consent mentioned in thestatute, and the statute says
that comsent is not consent when it is the creature, when
it is the sequence of coersion, promise, undue influenc e,
.and that is implied when the wife is upon thestand.

MR ROGERS: If your Honor please, they here bring before
your Honor, the question of consent. We have a ri.gﬁt to
show -- '

THE COURIT': Mr Rogers, I am cinvonced you have the right
to go into the matter oncross-examination. The only ques-

tion is here, whether you have a right to the question on

the voir dire,
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MR. ROGERS+ The questicn comes up at this time, it is
broughkt by their question of Mrs. Bain whether or not her
consent is not purchased by immunity, whether or not they
are giving her some consideraticn for her testimony, and
whether that comes now or comes later is of small conse-
quence it is true, except we only think--when they ask
her a question "do you consent," then we have a right to
show that is the price of the testimony against the
defendant .

THE COURT' Whether or not she truly consents.

MR . ROGERS. Whether or not she truly consents, whether
or not as a price of the testimony against the defendant,
upon which they intend to ask his conviction, she has not
joined this list of immortals, Franklin, White, Bain, Mrs .
Bain, Harrington, Krueger, Cooney, Fitzpatrick, Behm,

all of then purchased by immunity to testify against
Darrow. Now, we have a right to show at once whether or
not her consent is, as a matter of fact, a consent, or
whether it is bought as a purchase price of immunity . We
haven't heard of a prosecution against any one except r.
Darrow, and upon that ground when they ask that question,
"Do you consent," we have the right, preliminarily, and

on the voir dire, to ask her, isn't your consent purchased
by imnunity for yourself and immunity for your husband and
irmunity for Franklin and imrmunity for White and immunity

for Barrington and immunity for Krueger, in fact immuni
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for a dozen different people to testify against one man.
Now, we have a right, just the moment they say, "Do you
consent, " what is the purchase price of your consent? all
this becomes upon the voir dire, it ie necessary for them

te® ask that question and it is our right to ask her if

her consent is not purchased.

THE COURT . Without going into the question of your right.
to go into it on cross-examination, 1 do not think you have
the right to ask the question at this time and the objec-
tion is sustained.

MR, FORD. Will you call Mr. Bain into the court room?

MR. ROGERS. s this witness still on the stand?

MR . FORD* Yes, she is still on the stand. While ir. Bain
is coming, 1 want to call your Honor's attention to the
provisions of Section 1332 of the Penal Code which is
limited to its application in cases where the husband or
wife is a party--

THE COURT. There is nothing before the court at this time,
¥r, Ford. | .
MR « FORD. Does your Honor rold 1 cannot e xamine this
witness until 1 secure YMr. Bain's consent? That is the
thing that is before the court. 1 claim that under the
law 1 do not have to. The Section reads, "Neither husband

or wife is a competent witness for or against the other

in a criminal action or proceeding to which one or toth

are parties, except with the consent of both." Our obj
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tion is here that the only partes to this action are the
People of the State o £ California and the defendant,
Clarence Darrow, and that, therefore, the securing of a
consent of any other person to Mrs. Bain testifying is
absolutely unnecessary.
‘THE COURT. Mr. Bain is here, do you want to ask him?

MR . APPEL. He will have to take the stand, if your Honor
please.

MR . FORD. No, sir . Mr. Bain, 1 ask you in the presence of
the court if you consent to your wife testifyirg in this
case against Mr, Darrow, and in so testifying to disclose
any communicaticns made by her to you or by you to her or
to state what either you or she did in regard to any
transactions you may hédve had with Ber% Franklin, the
defendant Clarence Darrow, or any other persons connected
with the case of the People of the State of California

vs.+ Clarence Darrow?

MR. ROGERS. We take an exception to the conduct of the
District Attorney inthe premises, as evidenced in coﬁrt.
Tre witness is not upon the stand, there is another witness
upon the stand. This witness is not sworn, and we have
the right, we contend, to show that this testimony is pur-
chased by immunity, in other words, that it is boughten
testimony and not free testimony and it is not within the
provisions of 1323 of the Penal Code.

MR. FORD. 1 am asking Mr, Bain, your Honor, not as a wi
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1 but as thelsband of the witnese on the stand if he so
2 consents.,
8| MR. ROGERS: 1In the presence of the jury, and we take an
4 exception, and we object to it. 1f they want to put lr.
5| Pain on the stand and ask him, then we will ask him how
6 ‘ they bought his consent .
7 MR. FORDs 7You will have an opportunity to cross-examine
g | Mr. Bain later.,
9 THE COURT . Mre. Bain has not answered the qustion.
10| MR+ TORD. Your Honor will permit him to answer the duestion?
11| THE CORT. Yes. 1|
12| MR. APPEL- Without being sworn, your Honor?
13 THE COURT. Yes.

1 14 | MR . APPEL. We take an exception.
15 MR . FORD. Answer so the court may hear you.
16| ¥R.BAIN. 1 do. | |
17 MR. FORD: Your Honor hear him?
18 | THE CORT. Yes, the witness said, "1l do."
19 MR . APPEL* We ask permiss ion to examine the witness Bain.
oo | THE COURT+ pn the voir dire?
21
22
23
24
25
26
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MR ROGERS: As to vhether or not his consent was ob-
taineefl by purchase or promlise or any reward or consider-
atione
THE COURJL‘: Application denied,
MR APPEL: We take an exception.

/Lﬁ% FORD: ©Now, vhen did you talk to your husband about
what MT Franklin had said to you on Friday, October 6th,
19112 '

MR APPEL: We object upon the ground that no foundation ,
has been laid, upon the further ground that it is incom~
petent, irrelevant and immaterial for any purpose, that i$
is collateral to any issue; that it callé for hearsay:; that
it calls for declarations- made by the wife to the alleged
husband, and declarations by the husband to the wife,

and no proper foundation has been laid for their introduc-
tion; that there is no sworn evidence in this case or any
fact established by sworn testimony, that the husband con-
sented or }consents to the witness being examined in ref-
erence to a criminal prosecution involved in the inquiry,
and to which both the wife and the hmsband were parties, "
and it is otherwise immaterial for any purpose whatsoever,
THE COUE{P:F Overruled. 4

MR A?E_': We take an exception.

MR FORD. Angwer the question, Mrs Bain? A Why, shortly

/ther 6 orclock vhen he ceame home from work --
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Q Who else was present when you talked to your husband?
A XNobody.

Q@ Just state to the jury what was said by you and your
husband and what he replied.

MR APPEL: Subject to the same objection stated, your
Honor, in our first objection to the line of induiry, and
upon e ach and all of the grounds stated therein, and
subject to the last objection which I made to the witness!
t estimony, and uponeach and all of the grounds stted thera-
in without repetition of the obj ection, of the two ob-
Jjections and the grounds thereof.

TEE COUK?: The objec tion will be overruled.

MR Ai’PE’_,: We take enexception.

MR FORD: Answer the questione

A I have been trying eight months to forget that, and

I don't know whether I can tell thate. '

TEE COURT: Did you hear the answer? (Last answer read
by the re»porterr.) |

MR Ai’i’EL. We move to strike that out as immaterial,

and not responsivee.

THE COURT: Strike it out.

“"A I stated to Mr Bein what had taken place, what had

been proposed.

MR APEEL: Wait a moment. We obj ect to her conclusions,

not responsive to the question,

THE COURT: Yes. Read the question, MT Reporter.
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1 (Last question read b& the reporter,)
2| THE COUR': - Now, MTs Bain, that calls for as tatement from
3| you of wat he sald and what you said, and nothing else,
4| As nearly as you can give it frbm your %est recollecfion.
5| A I domwt recollect much about it. I know that I pur-
6 .suaded him, that is all I remember. i
7| MR FORD: Just give it in substance.
8| MR APPEL: Vhat is the answer?
9 (Last‘answer read by the reporter.)
10 | ¥r APPEL: I move to strike it out.
11| Tug coURT: The word "I know I purvsuaded him", is strickem
12| out. |
13 | MR FORD: I withdraw the question. e ..M“'?
141/Q When your husband came home that evening, did you com- r’
T ——

15 | municate to him what Mr Franklin had told you? Jm—
16 | wR APPHL: Wait a moment. We ohj ect to that -- that is
17 calling for an opinion of the witness and upon each and
18| a11 of the grounds stated heretofore in our okbjections

19 upon the same grounds, can ond y call for a conversa-

20 tion, and thenwe can de termine whether she commmicated
what Franklin said to her,
22| THE COURT: I think the witness is able to give that

conversation in substance,
24 MR FORD: If the court please, I believe that perhaps that

is true, but whether or not & person made communications|

to another is a fact concerning which they may testify
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without going into thedetails of the cammunication.
THE COURE: In that event, assuming 'you are right and I

- am right, there is an unanswered question b efore the
court. It is a question as to what was said at that
time. |
MR FORD: No, your Honor, I withdrew that question, and
asked another question to state whether or not she commu-
nicated what Franklin had said to thedefendant -~ I mean,
said to her husband., Now, of course, even though I asked
for that fact, which can be answered yes or no, even them
if I dontt go into thedetails of the communication, counsel
will have a right to go into it on c ross-examination, if
they desire, but in order to spare the feelings of the wit-
ness, I have chosen to confine myself to the bare fact
of the communication, which I have a right to do, if I
sodesire. If they wish to open it up on c ross-examina-
tion more fully, thgy have a right to do so, but we asked
for the simple facte
THE COURT: Isee your point. Objection overruled,
MR APPEL; We take an exceptiome
MR FORD Now, read the question to the witness. (Last

| -questionread by the reporter.) / A I dide =

T .

/

MR FORD: Now, without telling us thedetails of the
communication, what, if anything, did you say to your

husband, inaddition to communicating the facts of Frank-,

lin's conversation?
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1| MR APPEL: Wait a moméntg We object upon theground
2| that it calls for hearsay, incompetent, irrelevant and
3 imm terial, collateral to any issues in thiscase, not
4 binding upon thedefendant, noteren bindirng upon Franklin
5 .as t6 any matter that she may have said to her husband,
6 not within her authority, but volunteered on her part,
7 being matters, which were; the creature of her ’own voli-
8 tion, not induced by Franklin, not made with his au;chority
91 or consent, no foundation laid; it is incompetent, irre-
10 levent and immaterial for any purpose whatsoever, and
11 bollateral to any issue in this case,
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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Alp 1 THE COURT. Objection overruled .
2 MR. APTEL. We except.
3| (Last question read.)

4| MR.APPEL. Just a moment--may 1 be allowéd to correct and

o

modify my objection?
‘THE COURT. Yes,sir.
MR. APPEL. 1 object to it on the ground that the witness

has been instructed to keep out of the entire conversa-

O o 3 &

tion matters indicated in the questicn and calling simply

10 for fragmentary portions of the conversation, and we object’
11 to that upon the ground stated and upon the decisions we '
| 12 | have heretofore read to the court. |

13| MR. FORD. 1 have cited your Honor to authorities on that

14 point . _

15 MR, APPEL. 1In addition to my other grounds of objection 1
1¢ | made heretofore. |

17 | THE COURT. Objection overruled. #
18| MR. APPEL: We take an excepfion.

19 | MR. FORD. Q Answer the questicn, ¥rs, Bain, if you
* 20 remenber it. Do you want the question read again?_
91| A 1 don't remember much about that at all.

Q Did you or did you not ask your husband to accept

22

93 Mr. Franklin's propositicn?

o4 ¥R. APFEL® Now, your Honor, I certainly do object to that

o5 sort of a question of this witness, being so absolutely

og | out of pXce, in view of the answer of the Witness. She hals
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been reqiired here for certain reasons to abs%ain*from
saying what she said to her husband, which was in view

of her feelings in the matter, it was a fair consideration
for the witness's feelings, and now, your Honor, she is
asked a bold question, which is és cruel as if she had
‘been allowed to state what she really said to him. 1 have
as much feeling for this‘witness, perhaps, as anybody else,
and if it was permissible, your Honor, to have her abstain
from detailing here ad serdatim what words she used to her
husband, why isn't it for the same reason, your Honor,
inconmpetent to ask this guestion that she has been asked,
if she induced him to do so and so? We were content with
our objection, we did not urge our grounds of objection
with as much earnestness as we probably would have done,
in view of the explanation of the counsel, and in view of
your Honor'é, 1 may say, if i properly construe your own -
idea about it, in view of your sympathy for this witness,
in which 1 share. UNow, if they ask that, would it be proper

youw Honor, for us to cross-examine her fully.

MR. FORD. 1 withdraw the question.

Q After communicating to your husband, Mrs. Bain, what

¥Mr. Franklin had told you, did you discussthe matter with
him? A 1 did.

Q 1 didntt hear the amswer. A } did.

Q wow, you saw Mr. Franklin on Sunday night. Did you see

Mr. Franklin when he cadlled on Friday night, October 6th?
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MR. APPEL. She said-- A 1 did not.
1 didn't recall. You did see him Sunday night? A 1 did
At what place? A At the honme residence.

Who was present? A Mr. Bain and myself and Mr, Franklin.

What was said and done on that occasioh, Mrs. Bain? |

»"Oo O O ©

The money was handed over, $00 was given to Mr. Bain.
MR « APPEL. .The same objection.

THE COURT. The same objection, the same ruling and.exceptiox
A No, 1 beg youi pardon; 1 take that back. 1 didn'tt see
that, that was done Friday night, but Mr. Franklin was to
bring the other $100 and he failed to bring it, he was to
bring it, he said. | »

Q WYNow, returning to Friday night when you got home, did

you talk with your hustand about the Franklin matter at

—

\
|
}

T

B —

that time? A We didn't speak very much and he handed tre
money over to me, $400.

Q@ What, if anythihg, did he say at that time? A He -

handed it to me . He says, "Here is the money, 1 do not wantf

it, 1 never want to see it." “-”'TT

money

Q That/was in what kind of money? A Paper money, currency

MR . APPEL. Who said that?

MR. FORD: Q Now, on Sunday night when Franklin vieited
you and Mr. Bain, just tell what was said and done by each
of you on that occasion, as near as you can remember?

A  When Mr. Franklin first came, Bddnwent to the door to meet,

him and 1 came in later and 1 heard them talking. What
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- have to do that, we alwayé pa?rdur bills first," and he says,

MR . APPEL‘ yow, your Honor--

2806

passed between them 1 don't know, but Mr. Franklin was
giving him instructions--
MR. APPEL* Now, then, Your Honof, we insigt--

THE COURT- Tell what you heard, if you heard anything.

MR . ROGERS. We move to strike out that statement.
THE COURT, Strike out the words, @Giving'him»instructione.?
MR . APPEL. Subject to the same objectioﬂ}and the same rulinEQ
THE CGOURT. Yes, sir, subject to the same objection,.thé
sare ruling and the same éxception. ‘

MR . APPEL* Yes, sir.

MR . FORD. Q Go ahead.

THE COURT. Q State whaf was said, what you heard, if you
heard anything. A r, Franklin says, "Now, Bob, don't
you go to work and spend this money," and he told the same
thing to me, he said not to spénd any of that.money and to
be careful and let our bills run and call onthe District
Attorney or some one--the Distr{ét Attorney, 1 think he

s aid, for our money, and 1 says, ™fr. Franklin, we don't
"Well, it is best to do that now--"
MR. FORD. Q Just a moment-<call on the District Attaney

for what moneyj Mrs. Bain?

A rhe fees--

MR . APPEL. --%ait a moment. She was stopped right in the

midst of a conversation;after she was over it they might
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asked her-

MR . FORD. 1 prefer to ask it this way .
MR. APPEL  We do cer tainly objectto having her interrupt-‘
ed inthe midet of an explanation, it might disturb the
witness. '

"THE COURT. Objection overruled.

MR . APPEL., We except.

MR. FORD. Will you read the last answer aﬁd the last
question, Mr. Petermichel?

MR . APPEL . Wait a moment--we will object to the question
because if calls for her conclusion and opinion.  She ,

may state what was said and we can determine from that

what money was meant . Of course, it is very easy to do
thet . Ny
THE COURT. She must not state her conclusion or opinien, |
she must state what was said.

MR . FREDERICKS® We would like the record read.

TFE COURT+ Read it.

(Last question and answer read.)

MR « FORD. Q pid Mr. Franklin say to call on the Dis-
trict Attorney, did he menticn what fees it was?

MR . ROGERS. That is objected to as leadirg and sugges-
tive. Let her tell what was said by Mr. Franklin and by

herself and by Mr. Bain without suggestion or interruption;

that is the way it ought to come and the way the jury
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ought to hear it.
MR . FORD. The jury will not be allowed to be misled by us.
THE COURT. Objection overruled.

MR . ROGERS. Well-- '

THE COURT. 1 see no occasion for that statement, Mre Ford,
‘af ter the court has ruled on the objection.

MR. FORD. 1 beg your Fonor's pardon.

MR . APPEL. We take an exception to the remarks of counsel
as to what the jury will do or will not do.

THE COURT. Now, let us have an answer to the question.
Read the question. .

(Ques tion read.)

A The witness fees.

MR, FORD. Q Witness fees?? A Jurors fees.

MR . ROGERS. Now, if your Honor please, we get again a
leading and suggestive question, and the character of it-—
let her sﬁate what was said and let us find out what was
said.

A 1 am not used to the court terums .

MR « ROGERS. Of course, Mrs. Bain is not used to the

court room and Mrs. Bain ought not to be interrupted in tha
fashion. She ought to be allowed to fell her story; now,
counsel puts the wards absolutely in her mouth.

A 1t was the jurors fees; my husband was on the jury at
the time. ‘ .
THE COURT+ There is no question but what the question
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MR, APPEL. }1f she said that, it is al? right.
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was leading, but in the opinion of the court it was a
harmless question.

MR . FORD. Q After he told you to call on the District
Attorney for your jurors fees as often as possible, what
else wWas said?

‘MR « APPEL. Now, your Honor--

MR . ROGERS. she has not said that, "As often as possible".
MR, FORD. Leave the record show whether she said it or

not.

THFE COURT. Objection overruled.

MR . APPEL. 1t assumes she said something .

A What was the éuestion?

MR« FORD. Q Just tell us what Mr, Franklin said on that ~
subject, and all about it.

MR . ROGERS. There you go, now, let her go.

A Bob asked him if he had brought the other hundred
dollars as he promised and he said, "No," he says, "l am a
little short,™ but he says, "1 will give you that with the
other, 1 will give you the $36CO when you are through with
jt--when the trial is ended." He says, "You know 1 am
good for it, don't you, Bob?" and Bob said, "ves " he
says, "You are all right." That is about all 1l remember.

THE COURT- ¢he time for adjournment has come, gentlemen.

(Jury admonished.) The court will now adjourn until Fri-

day morning, July 5, at 10 o'clock A.M. (Were the court|
adjourned until Friday, July 5, 1913, 10 o'clock AM,)

-y -
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