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- a criticiem of the course of the defendant in taking objec-

‘Honor please, that in the 1ong work of this trial there

3634

WEDNESDAY, JULY 3, 1913; 10 A.M.
Defendant in court with counsel. Jury éalled; all pre-
sent. Case resumed.
MR. ROGERS. Your Honor please, on yesterday an incident
cccurred which after due deliberation and consideration
and thought, after a perusal of the written record to which
1 call your Honor's attenticn--
THE COURT. What page?
MR. ROGERS. 3603; the defendant deems it to be necessary .
to be brought to your Honor's attention at this tine.
1 call your Hohoris attention to the sfatement made in
lines 1 to 8 of page 3603. Now, if yocur Honor please,
while at first sight, and doubtless under first impression,

it would.not appear that your Honor meant by that statement

tions, in making objections and taking exceptions, yet it
is susceptible of that construction, and to me last night
before reading the words as they have been extended by your
Fonor's shorthand reporter, l'first thought'they could not

mean what they do now appear to mean. 1 might say, if your

was dlvzded up among us for the sake of convenience, and for
the sake of the better work on all parts, various things

to be done, &nd to M. Appel was delegated the work of

raking objections and taking excepticns to what we deemed |
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what ¥r. Appel did yesterday was the culmination of a long

3635
to be improper evidence, improper remarks of counsel and
impropei rulings of the court. 1t is an ungrateful task,
it is one which no lawyer wants to do, and Mr. Appel took
it because to me had been delegated the cross-examination
of the witnesses to a large extent, and to MNr. Geisler aﬁd
ﬁo Mr. Dehm had been delegated some of the work of the pre-
paration of the case from a legal standpoint,'and Mr. Dehm
sore of the work of the presentation of the defendant's
case ﬁhen it shall come, and to Mr. Appel there was delegated
what 1 call a very ungrateful task, one which 1 would not -
want under any conditions or circumstances, and yet one
which it is absolutely necessary that some man shall do.
Whether }r. Appel has done his duty or not is not the ques-
tion here. To us he appears to have done his duty in
taking objections and in many cases we unite and 1 speak
for all counsel for the defendant, he has done his duty
exceedingly well, because we believe there have been many
instances here of most prejudicial error, prejudicial to
the rights of the defendant, prejudicial to his stading
before the jury and prejudicial, if your Honor please, to
his substantial standing as a defendant in thies court.

Now, your Honor,says in that,it is not necessary for me to
read it, but your Honor seeé fit to say to Mr, Appelyagt
bim personally, but to the defendant and all of us, that

series of disorderly conduct--of similar disorderly cond
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3636
1 have been deliberating over the matter and I think 1
have reached a very calm consideration of it, and it is not
right that this defendant should stand before this jury
with a staterent made by your Honor that Mr. Appel's conduct
.in making objections and taking exceptions has been dis-
orderly » 1f your Honor please, 1 pave never seen s0 many
attempts to introduce evidence, which 1 regarded as‘outside
of the record and as inadmissible in a criminal case, as 1 .
have seen in this case, and Mr. Appel, at times, it may be,
has been vehement in his objections and has been vehement
in his arguments, but it is not right, sir, and 1 stand here
as an attorney and counsellor at law before your Honor, and
as an officer of your Honor's court, bearing in mind my
cath, to maintain all respect due to courts of juétice’and
judicial officers, and 1 have that in mind as 1 speak to
wou: It is not right that this defendant should be sub-
jected to that statement. We have a right to object to
the coureé of procedure which has gone on here--
FRE COURT. Mr. Rogers, read the statement.
MR . ROGERS. "1t being the culmination of a long eerieé
of similar disorderly conduct on your part."”
THE COURT. Read the whole statement from line 1 to 8.
MR . ROGERS. "The Court deems your remarks to be‘entirely.

out of order and disorderly, as to the remarks thexselves,

ags to the manner and tone of their presentmen® here in cour

and as being the culmination of a long series of similar
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disorderly conduct on your part tending to seriously inter-
fere with the due course of this trial and constituting
a contenpt of court, for which contempt the Court orders

you to pay a fine of §35.00".
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Now, the other day when your Honor saw fit to impose
on me the first fine in 12 years of practice at the bar,

I recognized your Honor!s ruling was entirely right in do-
ing what you did, and the fine has been psid, and I real-
towards

ised then your Honor exercisedAme on that occasion len-
iency,because 2 man with my experience at the bar ought
never to have étood here and stated here any matter or
say whet I did, and your Honor fined me $25 and I paid it
gladly -- not gladly, but I believed it to-be right, and,
if your Honor please; while we are talking sbout disorderly
conduct, let me call your Honor's attention to something,
sifq . Here you designate the conduct of the attorne&s
for the defense as the culmination of a long series of
disorderly conduct, which we deem to constituﬁe our mere
right to méie objections and take exceptions, wvhich we
ought to take, and which we ought to make, and yet, I saw
in this court room, if your Honor pleasei;ﬁggﬁwgiggwggﬁg
deadly weapon, weighing four or five pounds and atteﬁpt to
throw it at Mr Appel, and women sitting behind him, and .
your Honor sat there on the bench without a reproof, and
to this day has he erer been reproved in this court room,
and I do that, standing here-défending this man and desig;
nated as men who are commiting a long culmination of dis-
orderly conduct. If your Honor please, I stand here to

say that just so long as I have voice, and so long as they

persist in introducing evidence which I believe they them=-
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selves know to be inadmissible, in the manner in which

they present it, I shall object until my voice gives out, and

I may be sent to jailfor it, but that won't silence me,
because there are other men ‘\here ready to take my place and
.stand where I stand. Now, if your Honor please, the defend
ent at this time moves your Honor to instruct the jury
that we have a right to object to these -- make these ob-
Jections; that we have a right to t ake these exceptions
and that the making of objections and teking of exceptions
is not disorderly conduct and, if your Honor please, that
they are not to be prejudiced by your Honor's remark, nor
are they to be deducvr’.ed therefrom éhe statement that your
Honor believed we had been disorderly in this c'ourt room,
and we ask your Honor for that instruction to the jury at
this time.,
THE COURT: Gentlemen of the jury, you heard what took
place yesterday'. You have been sitting in this court room
for the last seven weeks, and have seen a very busy, stren-
uously busy workshop in operation.. Wherever such condi-
tions exists there will be some sparks.e I do not intend tma
the sparks that may have flown about from time to time,
shall be given more importance than is their due. Yesterday
an incident occurred, a regrettable incident, which you
heard and which hés just been read., If any juryman

places the construction which counsel for the defendant

has placed upon the court's remarks, I instruct you that
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such is not the intention, and in my opinion, is not a
proper construction to place upon those remarks. Counsel
absolutely has the right, it is his sworn duty tostand
here and object and state in the record his obj ec tions,
«his motions, so that the record fully presents the de-
fendant's cases It certainly is not any misconduct on the
part of counsel to perform that duty. The court?!s criti-
€ism, as such, is solely directed at the failure of counsel

to immediately respond to the direction of fhe court to

be seated until some more opportune time, and todesist
fran further remarks, further argument, which sometimes I im
sist has been over-véhement, but one of those things -that
incidently hapmens in a very busy workshdp, and-ought not
be very seriously ragarded; However, in compliance with
Mr Rogers' éuggestion, less there be any misunderstanding
or the jury may think that the remarks made by fhe court
yesterday were directed solely toward Mr Appel, and in no
way were intended to reflect upon thedefendant himsélf,
directly or indirectly, or upon the manner in which he was
presenting hisdefense;.thaf it was not intended, and was
not intended to be any intimation that it is disorderly

or improper for counsel to s tand here and to make proper
objections in the proper menner, in the proper tone, and

protect the record in this case. The sole criticism was

as I have stated, and I will not again repeat it. It is
one of those incidents which I do not think should be re-
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3641
garded very seriously, because of the very strenuous work
that is being done in this court room and has been car-
ried on for the last eight weeks. . I deem that is all
that is necessary to be said at this time. You ma&y proceed,

« gentlemen,

't
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 MR. FREDERICKS. 1 think he is. 1t was not a matter of i

5642

MR. FREDERICKS. 1 notice, in going over the record, 1 had |
inadvertantly neglected to offer in evidence the $500 in
billsthat 1 offered for identification with the tesfimony
of i&r. Biddinger. That is, 1 say 1 noticed-~l1 am not sure,
«1 have it in mind that 1 intended to offer that in evidence
when Mr, Burnes tock the stand; at any rate, it has been
testified about and all that and it may be the record only
shows it was offered for identification. What was the
number, Mre Smith? |

THE CLERK « 28. | BN
MR . FREDERICKS. We now offer that exhibit 28 in evidence .
with the testimony of Mr. Burns. |
MR. ROGERS. 1 object to that on the ground it is incom-
petent, irrelevant and immaterial; no foundation laid; L
not sufficiently identified; not within the issues, there
is no witness onthe stand. : h

THE COURT. 1Is Mr. Burns ocut of town? . T

identification.
THE CORT. 1 think the witness ought to be on the stand,
in case counsel desires to cross-exanine him.

MR . FREDERICKS. That might be true if it were anything

else except a matter of bills, if it were a matter of a docu

ment or in regard to a signature or that sort of thing, it

would be correct, probably, but where in a case such as

this the bills were identified by Mr. Biddinger and Mr. Burns

said those were the same ones he had reoeived‘g%ggﬁyniﬁ,uwﬂw
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Biddinger and turned back to him, making simply a con-
necting link, and there being nothing about the bills making
it necessary, 1 do not think it is necessary that there
should be a witness on the stand .

TEE COURT +« 1 think counsel has a right, if he insists on
that point, to have him here, however, in case he wants

to crosa-examine him. Thé objection is sustained.

MR . FREDERICKS+ We will have to close our case withcut it
because Mr. Burne wont be back here for ten days. Will we
have permission to put him back on the stand?

THE COURT. Yes, you can put him back on the stand at any
time, any time before the case is finally closed.

MR . FREDER1CKS+ 1t is more a formal matter, more than any-
thing else, because there has been testimony in regard to

the bills and what they were and what was done with them and

|
|

all that. '
THE COURT. Yes, 1 know.

A. J. XKRUEGEHR,
a witness called on behalf of the People, being first duly
swofn, testified as follows:’

DIRECT EXAMINATION
MR. FORD. Q What is your néme? A A. J. Krueger.
Q Where do you reside? A Palus.
Q That is in this county? A Yes, sir.

B

Q@ How old are you, M4r. Krueger? A 48.
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Q And what is your occupafién? A Farming.

Q@ Are you the same A, J. Krueger who was summoned as a
juror in the case of People versus J. B, McNamara on Sunday,
the 26th day of November] 19117

MR+ ROGERS. We object to that as irrelevant, ifcompetent
and immaterial, not a proper method of proving the summoning
of a Juror, no foundation laid.

MR. FORD, 1 am'not attempting tos-

THE COURT. Wait a minute-- have you finished your objec- ‘

tion?

MR « ROGERS., Yes, sir.

THE COURT+ Objection overruled .

MR . ROGERS. Exception.

MR .FORD. Answer the question- A ¥Jes, sir.

MR, ROGERS.‘ Does that objection include "incompetent,
irrelevant and immaterial"?

THE REPORTER. Yes, sir.

MR. FORD. The answer? A Yes, sir .

Q@ Do you krmow Bert Franklin? A VYes, ir .

Q@ Did you see him on Sunday, the 26th day of November,
1911, the day you, were summoned as a juror? A Yes, sir. -
Q@ At what place? A At my house.

Q@ Had you seen him at any time before that? A Yes, sir.
Q About how long prior to that? A 1 don't know Jjust

exactly, 1 guess two weeks or maybe more.

Q@ Well, about two weeks? A About two weeks or more.
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~ indictment; that no foundation is laid for the introduc-

.you." He says, "You know Bert Franklin?" "Oh, yes."

Q At what place? A At my place.

MR « ROGERS+ 1 object-

Q Who else was present the first time you saw him? A No-
body »

Q VWhat was said and done between you on that first occasiofi?

MR . APPEL. We object to that on the ground it is incompetent,

irrelevant and immaterial for any purpose whatscever; that
it is collateral to any issue in this case; that it does

not tend to prove any element of the offense charged in the

tion of this evidence, and that it is hearsay.
THE COURT. Objection overruled.

MR . APPEL. We except.

MR. FORD. Answer the question.

A What was the question?

(Question read.)

A VWhy, he came up to the house and says, "Hello, Krueger."

1l says, "Hello, you have got the best of me, 1 don't know

1 says, "1 do renmember you now." He told me that 1 was
about to be drawn on the McNamara jury and 1 told him 1
didn't want to serve on no jury. Why, he told me it

would te more in it for me on the jury than 1 could make

off my l1ittle ranch. 1 told him 1 didn't feel like going

on that jury at all, 1 said 1 would not set on it anyway.

Well, he says, "1 will see you later, som day 1 will cone
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out before you are subpoenaed." He says, "1 will know

" before you are subpoenaed and 1 will come ocut to see you,"

and he went away at that time. ’ —
Q Was that all that was said on that first occasion: that
. you now remember? A That is all 1 remember .
Q@ Did he ask you on that occasion whether--for the purpose
of refreshirg your recollection, 1 ask you, did he ask
you on that occasion whether you knew anything about the

case?
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MR APPHL: Wait a moment. We object to that upon the
ground it is incompetent, irrelevant and immateriel; it is
collsteral to any issue in this case; it is foreign to
any proof concerning any element of the offense charged
. in the indictment; it is hearsay; it is leading and sug-
gestive and no foundation is laid.
MR FORD: As to the last point, that it is kading and sug-
gestive, the code defines a leading and suggestive question
&s one which suggests the answer to the witness, and per-
mits its use -- |
THE COURT: This suggests the answer, but I think it is a
harmles-s leading question, Obj‘ectioh overruledr.
MR APPEL: We take an exception. |
MR FORD: Read the question, (Question read.)
A I don't remember him asking me that question.
Q Did he, on that first occesion, say anything s&bout
what he w_afited you to do if you got on the jury?
MR AiDiDEL. Wait a moment. We object to that upon the groum
it is incompetent, irrelevant and immaterial for any pur-
pose wmtsoever; thet it is collateral to any issue in
the case; that it does not tend to prove any element of
the offense charged in the indictment§ and upon the fur-
ther ground, that no foundation is laid; it is hgarsay,

leading and ' suggestive.

THE COURT: Objection or erruled.
MR APPEL: We excepte.
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A I di:dn't understand that last questione.
MR FORD: Read it, (Question read-.) A Well, I donet Xnow
about the first time that he did say bout that, going on
that jury. '

Q You don;t remember? A I don;t rememberv.

Q Coming down now, to the s econd time when you met him
at your home on the 26th day of November, you and he being
alone at the Palms, what was said on that occasion bhe-
tween you?

MR ROGERS: I dontt know whether he said that,

MR FORD: Oh, yes he did.

MR APPEL: We object to the question on the ground it
assumes that the witness met Framklin on the 26th day of -
November, eand it assumes that a conversation was had be-
tween the witness and Franklin on that day.

MR FORD: “He so testified.

MR APPEL (Continuing.) -- that it assumes a condition
and facts nott estified to by the wiiness, and not shown
by the witness to have any knowledge thereof; it is incom-
petent, irrelevant and immaterial for any purpose whatso?
ever; it is hearsay; collateral to any issue in this case
and does not tend to prove any element of the offense
charged in the indictment.

THE COURT: oObjection overrul ed'.

MR APPEL: We take an exceptione.

¥R FORA; Read the question.
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(Question read.) -

A Vhy, he asked me if I had been summoned on the jury'.

I told him "Yes, this mpming." Well, he wanted to know
what I thought about ite I said I didn't feel nothing
.@bout it, "I feel not like sitting on that jury". Well,
he told me I had -~ he says I better stick, uye says,

there is more in it for me than there was I could make

off that little ranch and I told him after a while -- I
told him I would do the best I could.

- , e

A JUROR: I cannot hear very well,

THE COUR': You will have to tum around so the gentlemen
in the‘jury box can hear you.
MR FREDERICKS: If anyone didn't hear the last answer --
THE COURT: Réad the last answer.

(Last answer read. )

MR FORD: Go ahead. A Well, he wanted to know if I
wanted any money, if I needed any money, and I told him,
no, I didn*t need any money. Why, he said if I needéd zﬁoney '
he had %200 he could forward me until the trial was over,

I told him I had plenty of money; I didn?t need any money.

St

Q Was there anything else said on that occasion that
you r emember? A Why, he asked me if there had anybody
been there before this -- between the time he had been

there the first time and the second time.

Q@ What did you tell him?
YR APPEL: We object now,}o the statement of the witness,
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A I think it is Frank TFowl er.

- say much to me, only said I was going to be drawn on a

3650 |

and we object to theevidence upon the ground it is hear-
say, incompetent, irrelevant and immberial for any purpose
whatsoever; and upon the further ground, that it does not
tend to prove any issue in this casé and no foundation is
laid for the introduction of this matter, and it is collater-
al to any issue in the case.

THE COURT: objection overruled.

MR APPEL: We excepts A I told him yes, that, what is
the name -- Mr Fowler had been there to see me‘.

MR FORD: Is that Frank Fowler?

MR} ROGERS: Wait a minute. Suppose we dontt lead this
witness.

THE COURT: No, do not lead him.

MR D ARROW: Read that last answer,
(Last guestion and answer read.) J—
MR FORD: _Go ahead. Mr Fowler had been there to see.
you;then what? A And I asked him, I says, "Is Mr
Fowler and you working on the same case?" He said he

thought it was all right, whatever he saide He wanted
to know what Mr Fowler told me and I said™r Fowler didnst

jury, end if I could stick I better sticks There was
S oS et ef e lkc; fl [ ) efuad b S
four ma‘tches'layxihg on the floor, and 'he kind of placed

them around eand hesays there was that much in it for me,

but I didn't know how much that meant or anything about i
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Q@ How many matches? A Fours Mr Franklin said that
that would be all right.

Q@ Now, youstated a moment ago that Mr Franklin had asked
you to stick? A ‘Yes. ‘ o
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Q Did he state upon which side? -
MR . ROGERS. We object to that as leading and suggestive.
Let the witness tell his story.
TEE COURT. Objection sustained.
MR . FORD. Q was anything said at that time about your
sticking or the manner in which you were to vote, if you
did stick? ‘
MR. APPEL. Wait a moment--we object to that upon the
ground it is incompetent, irrelevant and imraterial for any
purpose; it is collateral to any issue in this case; it is|
hearsay and does not tend to prove any iseue in the casé of
any kind or any element of the offense; it is leading and
suggestive and no foundation has been laid for the introduc-
tion of these statements. ‘
MR. ROGERS. 1In that behalf, if your Honor please, it seems
to me a witness that is testifying in this fashion, that he
ought not to be interrogated, "Was anything said about this
matter?" |
THE COURT. Yes, 1 think there is an element of a leading-
question there that ought not to be there and upon that
ground alone the objection is sustained.
MR . FORD. Q Well, what else was said upon that subject?'
MR+« APPEL: The same objectioh as last.
THE COURT+ Objection overruled.
A Why, there was nothing more said about that subject,

excepting he said to vote for the defense.
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Q You know Mr. Fredericks better than anybody . Had busi~

3653

MR, FORD. Cross-examine.

CROSS-EXAMINATION,
MR . ROGERS. Q You said your name was Krueger and you live

down at the Palms? A Yes, sgir.

e D

Q Do you know the district attorney's office pretty well?
A Not very well. 1 know of them, yes. .

Q -Do you know any members of it pretty well? A 1 know
Mr. Fredericks better than anybody. [
ness with him? A No, sir . \

Q@ Never had any business with him? A Only once when he

was running for the first tirme for the district attorney's

office.

Q@ When was that? A About eight years ago or more.

Q Did you have any business, well, of later date than tha;;
A 1 think on one occasion, yes.

Q@ What ié that? A On one occasion, 1 think, yes.

Q VWell, now, what was that occasion? A 1t was through

his office, it was.

Q@ Well, what was it? A 1 was arrested for selling liquor
without a license.

Q And then you conpromised it, didn't you? A VNo, sir, 1
paid for it.

Q Paid for it? A Yes, sir.

Q How much? A $300.

e AT A B 3
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@ $00? A Yes, sir.

@ That was a matter of record over here at Pasadena,
wasn't it? A 1 think so. | |

Q mhey-took you over from the Palms to Pasadena? A Yes,
sir.

Q@ Did you imagine thaf anybody, after M. Fredericks had
arrested you for running a blind pig-~that is what it was,
wasn't it, really, to put it in so much plain english, it
was running a blind pig? A Yes, in plain englisb.

@ Did you think after MrfFredericks had arrested you for
running a blind pig and taﬁing you over to Pasadena and
had you fined that he would let you on a jury?

MR. KEETCH. We object to that onthe ground it is arqu
mentative?

THE COURT-+ Obection overruled.
MR . ROGERS. What?
A 1 didn't understand.

THE CORT:- Read the question.
(Question read.)

A Let me on a jury?' 7
MR. ROGERS. Q Yes. A Of course, 1 didn't think he
would 1let me on a jury. _

Q Didn't you tell Franklin so? A Jes. e
Q Didn't you tell Fowler so? A 1 donrtt remember whether

1 told Fowler so or not.

Q@ You told Franklin? A 1 told Franklin so, 1 didn't
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tiink Fredericks would accepf. me .

Q@ Was that before or after Franklin told you there would
be some money in it for you, after he offered you the money
or before? A 1 don't know whe}her it was on the first
tire or the second time that he seen me.

Q@ fn the very first time that the matter was brought up,
didn't you tell Franklin that Fredericks would never let
you on a jury in the world, that he had arrested you for
running a blind pig and you had been found guilty or
pleaded guilty and had been fined and there wd&s no use,
didn't you tell him that the first time ﬁou ever saw him
about it? |

MR « FREDERICKS . That is objected to on the groundvit is
already answered, thewitness said he didn't know whether it
was the firét time or the second time.

MR. ROGERS. 1f your Honor pleases--

MR . FREDERICKS. He said it.

MR . ROGERS . He has not answered that question and lvhave

“a right to say if on the first time he saw him it didn't

occur, and counsel ought not by his statement try to say
the same thing-- | ;

MR - FORD. 1In justice to ourselves, we ask that the record
be read back Jjust a few questions.

THE COURT+ Read the record. 1 see no harm in the ques-

tion, the objection is overruled.

A 1 told Franklin that 1 didn't think Fredericks would
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keep me onthat jury because 1 thought he had it in for me

anyway .
MR « ROGERS .+ Q And after that Franklin told you he would
give you a couple of hundred dollars if you needed any
money? A ¥es.

Q@ After that Franklin told you he would give ydu a

couple of hundred dollars if you needed any money?-

MR. FREDERICKS. Objected to upon the ground it is the same
identical question that has been asked. o
MR .« ROGERS. Q When you had already told him that Freder-
icks would not keep you on the jury? What were you doing?
was he making you a present of it?

¥R+ FREDFR1CKS. That is objected to as aigumentative.

THE COURT. Objection sustained.
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MR ROGERS: Why, Mr Krueger, do you mean to say that Franke
lin offered you $200 in cash before you were ever brought ‘
in the court room? A Vhy, that is what he of fered me..
]; didn*t see no money,but I told him I didn't‘ need ény money
Q@ You didi't need any money, had plenty? A I ddn't
lmow whether it was cash or what it was,.
Q Supposing it ves cash, you would have taken it? ‘
MR FREDERICKS: objected to upon the ground that it is
a2 sppposition, argumentative, speculative and not relevant.
THE COURT: Obj ection sustained. |
MR ROGERS: When he said 3200 you thought it was cash,
didnt't you, you thought it was real money, money you could
spend? A; Surely I did.
Q@ How did you come to let $20,0/ get away from you, Krue-
ger? A I dontt understend what you said?
MR FORD: Objected to as irrelevant --
MRvROGERS_: Why di dntt you take it?
THE COURT: There is emother question, vhy didn't you
take it.
MR FORD: Iwant to object to counsel addressing the wit-
ness in that manner.
THE COURI': Coumsel has withdrawn the question and sub-
stituted another, why didntt you t ake it? A little dif-
vferent 1anguage.q Am I correct in the asumption, Mr

Rogers?

‘MR ROGERS: You are, A TFor the simple reason that I
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3658
didn't went to set on that jury; that is the reason I
didntt take it,
@ Didntt you know, as a matter of fact, that you never
would be alowed to sit on the jury anyhov_v?

MR FREDERICKS: J'us;t ia moment, That is objected to as
calling for & conclusion of the witness, as to what the
District Attorney may have thought, This witness dontt know
whether he would be allowed to sit there or not; he can
only form his ovwn opinion, which is an opinion of the wit-
ness of what somebody eise might think.

THE COURT: His state of mind on that subject, I think
is proper subject of inquiry. |

MR FREDERICKS: As to what we thought -- very well.

THE COURT: obj ection or erruled.
A VWhat v:aé the question? (Last question read by the
reporter.) A Well, I did not know it -- whether I

would or note.

Superior Court?

MR FORD: Objected to as incompetent, irrelevant and imma-
t efial; argumentative, especially is it argumentativ‘e and
not cross‘—exanination. He may never have been drawne.

THE CQURT: obj ection sustained.

MR ROGERS: Have youever been a juryman in this county

in the Superior Court? A Y©s sir.

Q VWhen? A I was twice; I don:t Mnow just exactly when.
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It was about four years zgo the last time.

Q In what court? A Was there a juge by the name of
Mo rris?

MR FREDERICKS: Moss? ° A Moss.

‘MR ROGERS: In JUudge Moss' court? A Was the last time,

I think,

Q@ VWere youever in a case in vhich there was any criminal
case tried? A NO sir,

Q Civil cases entirely? A Yeg sir.

Q@ During that time was ¥T Fredericks or Mr Ford or

Mr geetch, or any members of the District Attorney's of-
fice an attorney in the case? A Not that I know of.

Q@ How long hefore this visit that Franklin paid you was’
it that you were arrested for running & blind pig? A Oh,
I dontt kmow. About three yvears, I guess.

Q Well, as & matter of fact, youwere still running a
blind pig,werentt you?

MR FORD: Just a moment/_

MR ROGERS: At the time .0f Franklints visit there?

MR FORD: To that we obj éct upon the ground that it is an
attempt -- och, I withdraw the objection.

TEE COURT: All right.

A Vhat was that? _

MR ROGERS: Read it‘. (Last question read -by the reporter.)

Q At the time of Fremklints visit to you? A NO sire.

Q@ When did you quit?
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MR FORD: Objected to &s irrelevant and immaterial, end an
attempt to impeach the witness by stating instances of
misconduct, which is not pemmitted by the code.

MR ROGERS: It has & differvent aspect entireiy; not at-
_ tempting to impeach by tiat. '

MR APPEL: His occupation is part of the cross-examina-
tion.

TEE COURT: Overruled‘.

A I quit right after I got arrestede A

MR ROGERS: As @ matter of fact, haven't you been sell-
ing liquor without a lic en se conﬁinually_ ever since you
were ari‘ested, you didn't begin then, but ever since that
time, right down to the present time? A No sir.

MR FREDERICKS: That is obj ected to upon the ground it has
already been asked and answered.

THE COURT: Ee€ has answered it again nowe. pe said no.

MR RO(;ERS‘; Isntt that your occupation? A No sir,

MR FREDERICKS: Objected to on the ssme grounde I think
counsel should not meake his ergument to the jury by re-
peating questions‘.

THE COURF: oObjection sustained.
MR ROGERS: When Mr Fowler came down there was anyone with
him? A ©No sir.

Q@ Is this MT Fowler here? A Yes sir.

Q Now, vhat did you sgy Mr Fowler sezid to you? 4 Why,

he didn't seay very much. pe only esked me if I knew that
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I was going to bedrawn on the jury. I told him --

MR FORD: Just a moment. The witnesses are under the rule,

vt

end if MT Fowler is going to be called as & witness, and
I presume that he should be called as a witness or iirould_
be celled as & witness -- I withdraw the worszt "should",

I think he ought to be excluded from the court room.

The object of excluding witnesses is to prevent them from
hearing what the witness says.

THE COUR{‘_: Mr Ford, I am not going to t ake that up at
this time. MT Fowler is & lawyer, he undoubtedly knows
the rule, There is a rule here, Mr Fowler, excluding
witnesses except in c ertain cases; yours does not come
within that exception.

MR ROGERS: I guess you will have to 1leave, Now, that
Yr Fowler has gone out, tell us --

MR FORD: Just wait until he does get out.

THE COURT: Yes, he has gone,

A I cant't sagy any more than I said bvefore,

MR ROG'ERS: Tell me what you said to him and what he said
to youe A Why, MT Fowler asked me if I knew that I was
going to be drawn on the jury.: I told him no. Well, he
said I was, &nd that if I could stick on the jury thet
there was. so much in it for me.

Q@ Vhat did he say, how much did he say there was in it? |
A .-Tust laid down four matches, said there is that much

in it for you.
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Q There is that much in it for you. Did you know how

much he meant? A

NO sir,.
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Q You didn't inquire? A VNo, sir; 1 didn't inquire.
Q You didn't have any curiosity about it? A Well, because
1 didn't want to set on that jury. o

Q@ pid you know what those matches meant? A How is that?
Q bid you know what they meant? A No, 1 didn't; 1 ex-
pected it meant money, 1 do not know how much it was,

four bits, four hundred dollars or four thousand..

Q@ You didn't know whether it meant four bits, four
hundred, four thousand or forty thousand or four dollars?

A No -

Q@ Or four matches, did you? A 1 know there were four
matches there, 1 know that.

Q@ At that time Fowler just bought a bottle of beer from~
you, hadn't he?t A No, sir, he did not.

Q 1ls that as true as the rest of it? A Yes, sir, you
can't say so either. 1 set it up to the bottle of beer.

Q@ You set up the bottle of beer? A Yes, sir.

Q When you set up the bottle of beer--

THE COURT. Wait a moment, Mr. Rogers. Mr. Sheriff, you
will have to maintain better order. 1 cannot have this
court room interrupted by laughter;

THE BAILIFF. 1f youwant to clear out the court room, they
are all laughing? | '

THE COURT. 1 don't want to clear out the court room. 1

want to admonish the people who come here that this is

too solemhand too serious a piece of tusiness to call for
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laughter, even if sometimes something may occur that may
temporarily seem to be amusing. This trial is altogether
too solemn a matter, &nd if you are interestéd in the pro-
ceedings as such you will be allowed to stay; but any person
that cormes in here that looks upon this in any other light
other than as a serious, solemn mattef, attracting his
serious and close attention, will not be allowed tq remain
in the court room and the sheriff will carry out the in-
structions strictly. Proceed, Mr. Rogers.

MR. ROGERS. Q ihere was but one bottle on that occasionv
when Fowler was there or two? A 1 think it wasonly cne.
Q@ Well, will you swear there were not two, absolutely?

A 1 think there was only one bottle of beer there.

Q@ Did he lay out the matches after the beer or before the
beer came onthe scene? A 1 couldn't tell you that either;
1 don't know whether it was before or after.

@ What else did Fowler say to you, give me as nearly as
you can his words. A Well, that is as nearly as 1 can
give it to you, what 1 have said.

Q What did you say to him? A 1 told him that 1 would do
the best 1 could, that is what I told him.

Q@ Do the best you could? A ves. o
Q Wrat did you mean by that? A Well, if they wanted to\ |
accept me to set on the jury they could accept me, that is_

all.
Q 1 thought you said a moment ago you didn’'t want to get
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on the jury? A Well, 1 didn't.

Q But you told him you would do the best you SSE£E~E2“g§t w(
on the jury? A Yes. | | / /
Q Didn't you tell Franklin afterwards that you didn't

want to get on the juiy and would not? A 1 told them both
80. '

Q@ You told them both so? A Yes.

Q@ Did you tell Franklin how much those matches were worth
apiece or were supposed to be worth apiece or intended to
represent? A No, sir.

Q@ Did Fewler say to you in counting out those 55%2522?“

"a thousand dollars apiece"? A No, sir.

Q A thousand each, you know that is what 1 mean, you under-
stand me,;do ycu? A 1 understand.

Q@ Pave youvbeen reading over a statenent that you made up
in the District Attorney's office iately? A How is that?
Q ¥Have you read over a statement that you made up inthe
District Attorney's office lately? A No, 1 never seen it.
Q Eave never read it? A No.

Q Are you sure you have never read over any paper or docu-
ment up there before you went on the stand? A No, sir.

Q You are not sure or do ybu mean to say you did not do
so? A 1 say no, sir, 1 did not see them,

Q Anybody read it to you? A No, sir.

Q@ Are you very sure of that? A Yes, sir .

Q ﬁave you been up in the District Attorney's office late
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A No, sir. | .
Q Baven't been up there at all? A 1 was up there this
morning; 1 was up there about two or three weeks ago,

1 guess, when 1 had the subpoena served on me to be here

in court. 74 At i
Q Whom did you talk with in the District Attorney's of-
fice?

MR . FREDERICKS® Objected to as indefinite, which time.

MR. ROGERS+ The first time.

A That gentleman over there, he said to me that they \\Q&

didn't need me that day, that they would come after me when
they wanted me. |

Q This gentleman in the light suit of clothes, Mr, McLaren?
A 1 don't know what hisname is.

THE COURT- ' iir. McLaren, will you stand up.

MR . ROGERS. The Burns man.

THE COURT. 18 that the man you mean ?

A Yes, éir . ‘ ‘\\

MR .ROGERS. Q He told you they gouldn't need you? A Yes
Q %he next time you went did you also see a Burns man?

A VWell, that was this morning .

Q Whom did you see this morning? A Why , he came to me,
he said, "You come down to the court after awhile." '

Q The same man? A Yes, sir.

THE COURT. Mr, Krueger, 1 don't believe the jurors hear

you. If you speak so the jurors can hear you--
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A 1 an a little weak, Judge; 1 can't speak very well.
THE COURT. 1 am sorry you are weak, but do the best you
can. |
MR . ROGERS. Q npid Fowler tell you which side he repre-
sented? A Why, he told me for the defense.
Q@ Use. the worde that he did as nearly as you can, give us
what he said as best you can. A Why, I told you what he
said. | |
Q@ Try and see if you can do it againm tell me just as
nearly as you can what Frankl Fowler said and what you said |
to Frank Fowler. A 1 can't repeat the same thing twice
just the same.
@ Well, if it is true why can't you repeat it so it looks
like the same thing.
MR. FORD. Object to that as not being a proper method of
addressing the witness, argumentative.
THE COURT. Objection sustained.
MR . ROGERS. Q Try it and see how near you can come to it.
A He just told me he came down to see me and we had a bottl
of beer. He told me.that 1 was to be drawn on that jury
and he wanted to know if I couldn't stick on the jury. 1
told him that 1 didn't want to set on that jury, and he

spread out four matches there and he told me there would be

‘that much in it for me if 1 would stick. 1 told him that

1 would do the best that 1 could.
N . (’Nﬂm'\’uﬂ/ﬂw\\\
Q wWow, where did he 'spread the matches out, on what?
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A Down in the basement .
Q@ on the floor, on the table, or what? A On the floor;

they were laying on the floor.
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Q They were lying on tle floor. Did he take them out

of his pocket, or were they on tke floor already? A They
were already'. |

Q They were there already? A .fes sirv-.

. & VWere there more than fourm&tiches there‘? A I dontt
now; I guess there was.

Q You guess there were? A Yes. |

Q Don't you know;, & box or not? A No, they was matches
that Iset there and had been smoking and throwed down
there.

Q VWhat kind of a basement is this; vhat is. it like?

A Just like any hole under & house, I guess.
Q@ Is it a cellar‘é A Call it a cellar, if you went to.
Q Wnat do you keep down there? A Keép my beer down
the re and dther thingse

é Other things? A ;{es.
Q_, What other thin.gs'} A Oh, my God, I can't mention

" everything -- I keep my fishing outfit down there, I keep
my gun dovn there, end I keep lots of little things dowm
there, »
é Some/demijohns;? A Yo sir, I ain*t got a demijohn
down there, I dontt think, ‘
Q Donrt ‘novno more? A No sir.
Q How long was Fowler there altogether? A Oh, just a |

little while,

Q Just a few moments? A Oh, miglt have been there 15
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minut es,

Q How didhe come, walk, or in a buggy? A 'y, he was
a foot when I seen him.

Q When he went away, did ydu observe how he went‘é A He
.weni.: a foot, |

Q@ How did Franklin come? A ‘Vhy, the first time he
stopped in an asutomobiles

Q@ Md thesecond time? -A I don't know how he came there.
I know he welked away & foot, but how he got there, I
don't know, but there was nothing outside, nothing when
he went awayA. I know he went away a foot. ‘

Q@ What time of the day wes it that Franklin was th ere.
A Vhy, I couldn*t tell you. I think it waé about noon
or afternoon,

Q@ Along iﬁ the middde of the dey? A Somewhere in that
neishborhood.

é What time was it that Franklin was there the first
time? A In the afternoone. |

Q And thesecond time, what was it Franklin was there?

A In the morning. ‘

Q@ Early or towards noon? A JAbout 9 o'clock, I guesse
Q@ Isn't it a fact that when youwere examined as a ;jui‘or '
and brought into court that youwere excuséd ky consent of
both sides, dontt you kinow that?

MR FORD: Just & moment. To thit we object upon the

ground it is incomptent, irrelevant and immateriel, and
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there might have been other reasons, It is argumentative
and not cxfoss- exeminatione.

MR ROGERS: I wuld like to behkard on that.

THE COURl“: Obj ection overruled, A ﬁ'es sir,

VR ROGERS:  And that is after you hed promised to do the

best you could youwere exkcused by consent of both sides?

A Yes sir. |

MR FORD: That was the dasy &fter Franklints arrest that

youwere excused, wasn't 1t? A I donst remember whether

itwas the day efter his arrest or the day before. I was

up here two fim%; I don;t remember just exactly What day

it was.

Q You say you saw the District Attorney orwent to the Dis
trict Attorneyrs office severalweeks ago. Did youerer

tell the District Attorney anything about this transac-

tion or your visit to the District.Attomey's office a

éouple ofweeks &o? A No,

MR AiJiJEL: Wait a moment.

THE COUR': Strike out the answer for the purpose of the

objection,

- —

MR APPEAL: We object upon the ground it is incompetmnt,
irrelewvant and immeaterial, caslling for hearsay evidence, .
nothing to do with this case, collateral to any issue

and calling for acts anddeclarations of a person not in
the presence of thedefendant after the alleged commission g

of the dfense,
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THE COUR?‘: Objection overruled,
MR APPEL: We take ane&éeption.
MR FORD: ;rust read the question. (Liast question read by
the reporters) A Did I ever say anything to the District
. Attorney several weeks ago? |
Q Tha}: is the question? A About this Franklin business?
Q Yese A Well, what do you mean by the first time or
thesecond time I seen the District Attorney?
Q Do you remember me sending for you a couple of weeks
&go? A Oh, it was more than that. |
MR APPEL: Ob,j ect to that vwhole conference here with_the
witness. &nd &sking him in sort of & friendly and femiliar
Wéy, you r emember this occurred between you and I, and we’
objéct to that method of examination. ;t must be by ques-~
tion. 7'
¥R FORD: Withdraw the question. Youwere subpoenaed by
the District Attorney to come to the office, you stated on
Cross- examination; is th;t correct?
MR A%’PEL: Wait a tmmmente We qb,jeot to that as assuming
a fact nottestified to by the witness, .
MR FORD: restified to it oncross-exemination.
MR Ai’iEL: Subpoenaed to come to his office, understand
that, _ )
MR FORD: I withdraw the question. |
é Do you remember being subpoenaed by the District

Attorney?
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MR APPEL: Wait a moment.

‘MR FORD: After this case began, thecase of the People

against Darrow,

MR APPEL: We object upon theground it calls for oral

.evidence, and not the best evidénce, The subpoena of the

witness must be proven by the record.

MR FORD: I am asking if he remembers it-.

THE COUR?: Objection overrul ed'.

MR APPEL:4 We excepte.

A If I remember being subpoenaed Ly the District At-
torney?

IJ.IR FORD: Yes. A ;[es sir.

Q ‘ How long govwas that, about‘f A VWhy, I think Iws
brought here on the 3rd of June, I believe itwas.

Q@ XNow, did you,  ‘before that time ever tell the Dis-
trict Attorﬁey or anybody else about the visit of Frank- ‘
lin to your house? ‘ v |
MR APPEL:  Wait a moment. Now, we object to that on the
ground it is incompetent, irrelevant and immsaterial,

Calls for hearsay statements, calls for acts &and declare-
tions on the part of the witness in reference to third
perties not connected with the defendant, calls forstate-
ments and &cts anddeclarations subsequerit to the alleged
commission of the offense; calls for a recitation of
past transactions on the part of the witness concerning

acts anddeclarations of third parties not in the presence

scanned by Ll e LIBRARY




© 0 I St ke W N

[T N T \ T B o T W B N T = S e S R R N T U - T T =
Sy Wt ke WY - DO 0 =Sy Ot W NN RO

the rule announced by the Appellate Court in a most r ecent

‘MR FORD: Which one?

‘A Yes sir,

2674

of the d efendant. There is no foundation laid, end under
decision --

MR APPEL: The 1%th Appellate -- this kind of eridence, and
all evidence heretofore introduced in t-his case is inadmis- |

sible. | |
THE COURT“: Obj ection overruled.
MR APPEL: We take an exception.

MR FORD: Just read the question and answers.
(Last question read by the rveporter.)

Q Before that time? A Ye€g .sir.
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Q@ When did you tell the District Attorney first about the
vigit-- -
MR . APPEL. Wait a moment--to avoid repetition, if we are
allowed, and so as not to be disorderly, we ask the court's
.permission to repeat the bbjection that we have just made
last as deemed to be made to this gquestion and upon eaéh
and all of the grounds stated therein.
THE COURT.. The court will not only allow it but request
counsel will as far as possible adopt the practice he has
just suggestede 1t will be umierstood that the same objec- |.
tion and the same ruling and the same exception refers
to this question and in all cases where éounsel states the
same objeétion.
MR . APPEL. To avoid being disorderly, that is all 1 ask.
MR . FORD. Q I understood you to say you had told the Dis-

trict Attorney before you were subpoenaed? A vYves, sir.

e e X P o e

ey

Q How long before you were subpoenaed had'you told the
District Attorney? A Oh, just a few days .

Q Just a few days? A Yes, sir .

Q@ Who was it you told among the District Attorney's office?
A ‘1 think it was--

MR . DARROW. Just a moment--will you read thequestion bvefore
the last? |

THE COURT. ©Strike out the answer.
MR . DARROW. The question before it.
MR . FORD. 1 withdraw the question.

(Last two Questions and answers read.)
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MR+ TORD. Q Did you say you told the District Attorney a
few days before or prior to that, but prior to that, your
telling the District Attorney, had you ever told him or

any deputy anything about this matter, or any detective con-

*nected with the office, or investigator?

R e ]
et :

MR . APPEL. We object to that upon the ground that it is
immaterial, incompetent, irrelevant to any issues in this
case~--

MR. FORD. Counsel have brought it out--pardon me--

MR. APPEL. --that it calls for declarations, acts and
conduct of the witness in reference to a past transaction
long after the alleged commission of the offense; that it is
collateral to any issue; that it is hearsay; that it ié
not binding upon the defendant; that the acts and declara-
tions of this witness or his abstaining from doing anything
or acting in any particular way is not binding upon this
defendart in any way, shape or manner; that it calls for
the relattion of the witness and the district Atﬁorneyrin the
absence of the defendant and it does not tend to prove any
allegation of the offense charged in the indictment. |
THE COURT. 1t seems to me that the objection that it is
immaterial is well taken, Mr. Ford.

MR. FORD. Very well,

MR, FORD. Q You were subpoenaed on Sunday,‘the 26th day

of November, and you say you spent several days in court

after that? A Two days, 1 think. e
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3617
Q@ mwo days in court? A Yes.
Q@ Your subpbena called for you to appear in court on the
Tuesday following, did it not?
MR . APPEL. We object to that as calling for seéondary
‘evidence, and not the best evidence.
THE COURT+ Objection sustained.
MR . FORD. 1 will get the subpoena. If you will let me
have4the subpoena .
THE COURT. Gentlemen of the jury, bear in mind your former
admonition. - We will take a recess for five minutes. |
(After recess.)
THE COURT. You may proceed, lr. Ford.
MR. FORD. @ ir. Krueger, People's Exhibit No. 5 which has
been filed in this case is the venire that was issued on
the 35th day‘of November, 1911, requiring the jurors therein
named to be and appear in Department 8 on the 36%h day of
November , 1911. At the time you were summoned as a juror
were you told to be in court on the 28th day of ﬁovember,
1911, were you not?
MR. APPEL. Wait a moment--
MR . FORD 1t is merely preliminary and perhaps leading,
but 1 think it is permissible under the circumstances .
THE COURTs 1 think it is very leading, Mr. Ford.
MR. FORD+« To save time 1 put it in that form. 1t is a

record here and there cannot be any dispute about it.

THE COURT Well, there is an objection.
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MR+ APPEL. Well,/after he told him what the sheriff

told the witness and what the paper said.

MR. FORD. 1 will withdraw the question.

" MR. FORD. Q Did you come into court in obedience to the

.8ubpoena at the time of the summons on the 28th day of
November , the day named in the summons? A 1 went into
court the day the summons was for me to appear.

Q The following Tuesday, the 38th? A 1 think it was, 1
am sure .

Q That was the date Franklin was arrested?

MR . APPEL. What does he tell him these things for?

MR . FORDs Q Do you remember whether that was the day
Franklin was arrested? A 1 don't know; 1 dont't remember.
Q But you were not excused until the next day after you
were in court? A Yes, sir .

THE COURT. !&r, Ford, that is leading.

MR « FORD. He so testified.

THE COURT. If he so testified, what is the use of going
over it again? |

MR. FORD. @Q How many days were you in court before you
were excused? A Just two days.

Q@ Returning to Frankl Fowler: How long have you known
Frank Fowler?

MR « APPEL. We object to that as not redirect.

MR . FORD. 1f the Court please, we didn't ask the witness

on direct examination anything about meeting Frank Fowler.
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3679
He did testify on direct as to a conversation as to what
he told Franklin about Franki Fowler; on cross-examination
éhey went into his relations with Frank Fowler.
THE COURT. Are you going into anything material?
MR« FORD. 1 think so, your Honor; it is brought out on
cross-examination.
THE COURT + This question, 1 suppose, is preliminary, how
long he has known Frank Fowler. 1 think thefe should be

very little time spent on that branch of the investigation.
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MR FORD: Youwere trying damage suits in that depertment, }

/
- MR APPEL: Exception

7 ‘ 3680
JR FORD: Did you know Frank Fowler when youwere serving

as a juror in Judge Moss' court?

MR APPEL: We object to that as immaterial, incompetent,
irrelevant not redirect,

«THE COURT: Obj ection overmled.

MR APPEL: We except.

A Yes sir.

w ere you?

¥R FORD: The same o'bj ection as the laste.

ket e —

THE COUEI“: Ob,jecticp overruled,
MR APPEL: Exception.

A Yeg sir. C
Q At that time Frank Fowl er was a detective :f"or the rail-
way companies, was he not?

MR APPEL: The same obj ection; leading and suggestive. :
THE COUR'I‘:‘ Obj ection overmled. |

A I think hewas,

Q And had been for a ocgreat many years.

MR Ai’PEL: The same objection last mentioned, inco:hpetent,
irrélemant and immaterial; hearséw; gollaterél to any is— ‘, :i
sue in 1?his case; no foundation laid. \ f

i

MR FORD: If you know,

THE COUR[‘: Obj ection overruled
MR APPEL: Exception.
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A That I dontt know, how many y earse.
MR FORD: That is all.

' RECROSS-EXAMINATION

‘MR APPEL: Now, MT Krueger, I believe you stated that in
a conversation with MT ITanislin, you had last with him,
when he made some suggestion to ‘you that he was perfectly
willing to give you $200, then at that conversation, I
understood you to say you sald to him, "All right, I will
do the best I can", Am I right about that? "

MR FORD: : We object to that question; we object to it

on theground it is not recross-exemination. He was ex~
emined fully on that matter by the counsel for the d.efense.
oncross-examination, and on redirect, I have not touched
anything avout conversations,

MR APi’EL' No, but it is only preliminary to something I
am going to ask him concerning what he has testified in re-
direct. |

MR FORD: It is in the record,

MR APPFL It is in the record, but I am leading up to
that sulject todraw the witness' sttention to that inci-
dent, and what I am going to ask him.

THE COUR': Of course; MT Appel, the witness has a right

to be interrogated by but one counsel, However, if the

matter is brief and Mr Rogers being absent that will not bg|

enforced here,
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MR APPEL: Well, I ask the question and your Honor c an rule
TEE COURY': Read the questione '
(Last question read.)

MR FORD: We object to it on the ground it is not re-

 Cross- eremination, not covering any matter brought out on

redirect.

THE COURT: Strickly speeking I thin,k that is right, but
if counsél desire' to go into that matter, they can. Ob~
Jection or erruled.

A Ty, I answered that qiestion once.

MR APPEL: And that is correct, is it? A That is cor-
gect, yese | “ ‘

Q, Huh? A ’fes, he offered me the money.

Q I ']mow, but &ou said, "All right, I will do jthe best

I can", A ves, "I will do thebest I can', hes.

Q You said that? A Yes. | NI

Q Then the District Attorney has asked you vhether or
not you talked with MT Ford about this matter, and you said
you had talked with him, as I understood it; is that

right? A Yes sire.

Q@ Now, did Mr Ford, in tkt conversation that you had with

him, tell you tmt if you wuldt estify to vhat you have
testified here, you wuld not be prosecuted? |
MR FORD: I obj et to that on the ground it 1s not re-
cross-examination, that counsel has gone fully into his
conversations oncx-'oss-examination, an‘d I simply examined h

on new matter brought out on r edirect, scanned by LALANLIBRAR
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THE COUR': objection overruled,
A That I woulld not b e prosecuted?
MR APPEL: Ye€ese A Well, I didntt understand it that wavl.
I donrt know wheat they could prosecute me for, becai se

I hadn't done nothing I thought was wrong,

Q Well, did he say anything in that respect? ANC;,
I do not -think he did.

Q You didnttexpect to be prasecuted if you ssid these
things on the s’éand, .did you?

MR FORD: We object to that as not proper; there is

nothing the.witness has specified to for which he could be
prosecuted.

MR APPEL: Now, your Honor --

MR FORD: We object to theexamination as not being recross
examination; 'incompetent, irrelevant and immaterial,

MR KEETCH: He has already answered fhe questione

MR FORR: As having already been answered.

"THE COURT' Objection sustained.

MR APPEL: Wesassign as error, thestatement of counsel that
the witness has not stated ariything upon thestand here
for which he might have been prosecuted or could be pro=-

to lead
s ecuted; upon the ground that he is undertakingﬁthe jury
to believe that as a matter of law, in spite of the facts
testified to by the witness, that this witness has not made

and greed corruptly to go ﬁpon the jury, or attempt to

qualify as a juror upon the understanding or proposition
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made to_ him by Mr Franklin, the witness having testified
that he, after conversation with MTr Franklin, that he
finally -said, "All right, I will do the best I can";
and it is a matter for the Jury to determine whether or
Jqiot under those circumstances; the witness occupies the
position of a person'who might or mgght not or could not
be prosecgted. ' .
THE COURT: All righte. Answer the questione
A That was that last question?
THE COURT: Read it,

(Last question read.)
A No sir. »
MR APJZ’EI:’: No sir; and you have not been prosecuted?
A No sir.
Q You havév not, sofar as you know, you have not been
accused of any matter growing out of orarising from that

understadding with MY Frenklin? A No sir.
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llp1 Q 1f such be the case, to be fair with you? A No, sir.

2 Q VNor with Mr, Fowler? A No, sir.

3! MR.APPEL. That is all.

4| MR. FORD. That is all.

5| .THE COURT. You are excused, Mr. Krueger.

6

7 FRANK R. SM1TH,

8| a witness called on behalf of the People, being first

9 duly aworn,'testified as fellows:

10 'DIRECT EXAMINATION

11| MR. FREDERICKS. Q State your name to the jury.

12| & sir?

13| Q State your name to the jury. A Frank R. Smith.

14/ q Where do you live, Mr. Smith? A Covina.

15| Q What is your business? A Orange grower.

16 Q Do you remember a time when you were summoned or drawn 5
17| as a juryman in the case of People versus McNamara? |
18 A Yes, sir.

19 Q A few days or a short time prior to that time state

20 | whether or not you met Eert Franklin?

21| MR. APPEL. Just a moment--we might as well put in an
22| objection at this time, your Honor, knowing and anticipating
23 | abcut what the questions of the District Attorney will be

24 | addressed to. We put in an objection, so that, with your |
25 Honor 's permission, it may be considered as going to each

26 | and every question to be propounded to the witness.
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THE COURT: 1t will be so understood, ¥rn Appel.

MR . APPEL. Yes, sir . We object to the question and we
object to any evidence on the part of this witness con-
cerning the matters about which he is going to be inter-
Jogated for the reason and upon the grounds following;
That the evidence is incompetent, irrelevant and immaterial j

that it is hearsay; that it is collateral to any isswe

introduction of the evidence; that it has not been shown
by the testimony of any witness, and on the contrary it

has been shown by the testimony on the part of the prose-
cution that Mr. Darrow had no knowledge and no understanding
concerning matters or things about to be testified to by
this witness; upon the ground that the witness Franklin
named in the‘question here has testified in this court

that his connection and his conversation with the witness -

was not even reported to Mr. Darrow and not discussed with

by the acts or declarations of this witness and of r.
Franklin, the defendant having been shown to have absolutely
no knowledge of the existence of this witness or of the
matters or things about which he is going to testify, or
that he ever kad any knowledge or information concerning the

matters after they occurred, or that he assented thereto or

ratified them in any way, shape or manner, therefore, not

binding upon him, and they are collaterai to any issue in
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this case.

THE COURT. Objection overruled.

MR . APPEL.\ Exception.

MR, fREDERlCKS. Read the question.

' THE COURT. And as suggested by ir. Appel, it will be
deemed that the same objection and the same ruling and the
same exception has been interposed to each and every ques-
tion propounded to this witness, unless some additional
grounds of objection be stated. Read the question.

(Last question read.)

A 1 did. .

Q Hawlong had you known Bert Franklin? A Well, 1 think

7 or 8 years.

Q And where was this place, where did you meet Franklin

at the time you have referred to a few days before you were
drawn as a juror in the McNamara case? A He came out to
my home in Covina.

Q 1In Coviha? A Yes, sir.

'Q And did he see you more than oncd? A No, once is all.
Q@ State whether or not he had a conversation with you
about the McNamara trial or any phése of it at that time.
A pe did. |
Q Who was present during that conversation? A Just M

Franklin and myself.

_Q Relate the conversation to the jury. A Well, he came

out and he said could he approach me or talk to me. 1
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says, "What is itj" and he started in and he said 1 was to
be drawn on the jury and he asked me if any inducement
would make me stick, and he went on and said how was

three thousand? He was talking to me about that, he
went on to four thousand. 1 said, "There ain't no use to

talk to me because you haven't got enough money to buy me."

Q@ Well, what further was said in regard to what he wanted
you to do? A Well, he wanted me to be drawn and try to
stay on the jﬁry . ' —
Q And then what if you did stay on the jury? A Then thg
said there would Se»four thousand in it or maybe more. 1
told him there was no use to talk to me. - "
Q Under what condition, what were you to do? A Well, if
1 would acquit the McNamaras.

MR . FREDERICKS. Cross-examine.
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‘ CROSS-EXAMINATION -

MR APPEL': Had you had any business transactions with Mr

Franklin prior to that time? A Business’f‘ Ho sir.

Q@ You knew him as you know a great many men, knew him

to meet him; shaice hands with him; ‘say "How do do"?

A That is all, |

Q pr long had you knowm him_";" AT thiqk about 7 or 8

paarse.

Q " You knew him prettywell? A Oh, nothing personally,

no,

Q There had been no special int imate friendship be-

tween you and him? A YNo sir,

Q@ You had never manifested to him so far as you remember,

any degree of friendship that might make him understand hé’

could confidé in you confidentially in all these matters?

A No sir, I had not, -

Q@ You had never given him any intimation of knowledge or

~had ever conducted yourself, so far as you know, in his

presence, or to his Iﬂloxfrledge, so that he might ‘have
in any wgy got the idea that he could jtallc toyouon a
subject like that‘? A No,AI never did.

Q ©Now, he came over to your place or residence? A Yes -
sir'. .

é, And came in the daytime‘? A He came in the daytime.

Q@ And your place or msidence ig in the city there?

A XNo, it is out in the country.
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. Q Was anybody with him? A Why, he came out in an auto-

iobile; I dom t kmow -~ I didn'tsee anybody with him.

Q@ I mean so far as jou knowe A Sofar as I know there
ﬁms nbbody with him.

Q. Did you see the antomdbile? A I seen it stand-
ing out in the road; Ve Se ,

Q In the daytime,i’vas it? A Itwas in the daytime.. .

Q@ Mmd you were home with your family, I suppose? A“Yes.
Q Some of your employes there? A I have'none that

stay there.

Q And your home is in one of thearenues of well-traveled
roads there? A fes, it is one of thewsll-traveled roads.
Q Close to thestreéﬁ? That is, your home? A The

Q Yese A Oh, 100 feet, I guesse

Q@ DNow, the coﬁntry surréunding your home there is well-

settled, considering that portion of the country? A Oh,

yes.

'Q The homes and orchards there surrounding your home?
A Yes sire.

Q And you have resided there how long, Mr Smith?

A Well, going on 1l years.

Q And you are a prettyﬁell known men there, aren't you?
A Yes sir, ”

] And elsewhere.in the county? You have lived in this

county a great many years? A I.was born here.
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Q@ Now, will you be kind enough tostate as nearly as you
can in a concise manner, how he approached you; what was
~the first thing hesaid to you, for instance? I am not
going t? question youvery long >upon that? A Oh, I don:t
know, .Tust' about what I stated before, the way he ap~-
proached me. N

@ Well, hesaid, "HOw do you do", of course, greeted you“?
A  Asked me if he could talk to me and then he sterted

iﬂn with just what I said.

Q@ Well, did he say to you -- did he ask you whether he
could talk to you confidentially, and did he demand a prom-

ise from you, Xf you did not come to any understanding |
or greement that you would or should keep the matter se-

cret? A He said after he found out my opinion, he asked

me to keep it seoret, —

- e
T

@ I meanbefore that? A No sir.

Q@ Then, he just came out in a sort of a bold menner?
A Why,‘hec ame outvery bold indeed, yes sir,

Q ©Now, did he try to induce you in any way, shape or
manner, toszy anything to induce you to chanée your conw
victions of right, as you expressed then to him? ' A No;
L don;t think he didafter I got through with him.

Q@ He didntt try to’ pursuade you to come to his under—-

standing? A No sir.

Q@ You took it for granted, I judge, from the circums-

tancés, from what he waid and from what you said, ¥mmed-

iately 'upon-you admonishing him that you were mg@;thatﬁ»umm,a,
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er, did he appear immediately to stop trying to pursuade

you to do that? A Yes sire

@ As yousaw him there when you said to him, he didntt

have money enougch to do business with you or v;ro rds to that

effect, or money enough to buy you, for instance, did

he seem to be surprised in =my way, or simply took it

coolly? A I don,t think hews vefy surprisedes

KR APPEL: That is all,
MR FREDERICKS: That is all.,

Ll
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NEWMAN ESS1CK,

called as a witness on behalf of the Prosecution, being
first duly sworn, testified . as follows: |

DIRECT EXAMINATION.
MR . FORD. Q What is your name? A Newman Essick.
Q How old are you? A 44.
Q@ where do you reside? A Fifth and Normandie, Los-
Angeles.
Q And your occupation?
MR . APPEL, What do you want?
MR -« FORD. We are seeking to prove by this witness and in
connection with the testimony of Mr. Young from the Fimst
National Bank that on the 6th day of October--
MR . APPEL. No, by this witness.
MR . FORD. By this witness we will prove that the check
deposited by Bert H. Franklin in the First National Bank
on October 6th, 1911,fer the sum of $1,000, was signed by

Clarence Darrow, drawn on the Commercial National Bank,

with which Clarence Darrow had an account.

MR+ DARROW. You don't mean Clarence Darrow?

MR . FORD. Yes.

MR . DARROW « You mean Clarence Darrow, Trustee .

MR+ FORD+ Clarence Darrow, Trustee; that the check came
from the clearing house that same day, October 6th, and
was paid out of the account of Clarence Darrow, Trustee on

that day.
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MR. DARROW., We will admit that every check given to Mr.

Franklin signed by Clarence Darrow,Trustee, every one of

them, was paid from the account of Clarence Darrow, Trustee.

Every check given. = This, of course, includes the check
of October 6th. |

MR« FORD. 1 will be very brief on this matter.

MR . DARROW ' 1 object to the testimony. No use of wasting
the jury's time or our time or the Court's time.

MR . FREDERICKS « 1t can be proven very quickly.

MR. DARROW' 1 object.

THE COURT. The defendant here admits it here as a defend-
ant and his own counsel.

MR . FORD. Your Honor please, we are in some doubt as to
the sufficiency of the admission alone, and we would like
some independent evidence in addition to the admission.
MR.DARROW . There is no doubt about the admission of it.

There can be no question but what it is just the same as

if they took a day's time to prove something which in our

opinion is of no consequence, which we are ready to admit.
MR+ FORD. 1t will take only five minutes.

MR . DARROW. 1 object to ,it, and that--

MR « FREDERICKS. There has been ple