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June 27th, 1922, 2 ofclock P.7,
Defendant in court with councl.

IR POTM: Your lonor -rigshes the jury to be present?
THE COULT: Yos, Mr Falloon is on the stand.
MR FORD? Counuel for the defense had submitted an addi-
tionel objection this moming, after we had confluded the
other ar~yument.
THE COURT': Upon reflection: I don:t think vre have quite
recched that bridge yet. 1f it appears in thé next fow
minates we have, I will excuse the jury and hear it, but
I will not pass upon that feature of the question -rithout
hearing it.
HR.FORD; I just want to call ydur attention to two de-
cisions -rithout reading them. They are absolutely richt
on the point.

TEE COUHR %crhaps you can do that and I can read thom
before we gt to ite.
MR EORD§~ %oople versus Daniels, 105'Ca1., pate 264, nd
éeoplc vs. Rader, 136 Cal., page 255, I cited the pages
&t +vhich the prccise point is decided, the identical point

in this case,

THE COURT: All ri~ht; I will meake it a point to examine

those casese

¥R FORD: T have & mumber of those cases, but thege are

two California cases

THE counTs: I will look it up vefore the aiestion is
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raised, if it is not squarely rezised this zfternoon.

~
-

WALDO FALLOON on the stand for further

direct‘ cxemination.

THE COUPT:_ I think perhaps I ourht to make the record
absolutely clear; it would be as vell to have the egstion
and answer read, or cither, reframe it. "hat ig the
question? (Last mestion read by the recporter.)
'R W0GEUS: I have the transcript here. (TReading:)

WIr Nozers -- Let me see what the witness refreshes his
recollection frome I call for the enforcement of *he rule,
The COourt -- ¥Yes sire.e 17T Fredericks; You are entitled to
it. The Court -- Thile counsel is exemining the note-
books, yoﬁ nay bear in nind yonr former adninition znd so
forth®, and thereupon you scnt the jury out.
IR TREDERICKES: I think the record ousht to show it —ms
& shorthand vook.
R 02ERS: Tay be conceded to be a bvook of shorthond .
notes “hich your Honor nbvr has in his possessione.

THE COUTT & This book that was cxemined durin~; the fore-
noon &nd hended to me at recess, I ill now veturn it to
the ritness.

ITR POTEDS: I object to the question on the ground it is
incompe tent, irrelevant end immeterisl, snd “het the pro=

visions of scction 2047 &nd 2051 have not heen complieg

vrlth, and that it is incompctent, no foundation has bhegn.

scanned by LALERLIBRARY




= B U

© 0 3

10
11
12
13
14

16
17
18
19
20
21
22
23
24
25
26

3266
laid, incompotent, irre levant @md irmaterial. Ve do not
objeck, if your Honor please, to any relation of the cdmp
plete statoments made by the defendant at the Hayward
Hotels 'e recornize that they ore entitled to introduce
evidence, anythine which is complete and wcourate of
what the defendant said at the Hey ward hotel relative to
the matter, of course, not relative to other matters vhich
are not germanc to this issue, but we do objcet under
the conditions as cxthibited by thisrecord to the reading
of the notes or refreshineg his recollcection from the notes
because, as I have said, 2047 and 2054 have not been com=
plied rithe.

THE COURT: I think your objection is 'rell taken on that
aground.

MR TOWR: If the court plcase, the objection that they now
make is a little different from the grouwd made this mome-
inr« The ground that they now make is that the witness
nay not testify to what —as heard at the time ho*vas in the
room listenin~ to the conversation between thedefendant
end Mr Harrington, on the grownd that he <id not hear_all
of tnc:conversatién, but only a part of it. That is

the oljection made &t the present time, and is a different
objection from the one made this momnins, #nd before your

onor rles on tnat ==
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THE COURT. Tre objection has been made on the ground that
the foundation has not been laid by complying with 3047 and
2054 . ?he court sustains that feature of the objection
wiihout*- |

MR. FORD. Regard tb the present one.

THE COURT. In regard to the other objection. Objection
sus tained upon that ground is as complete as if sustained
on any ground. Sustained solely on that ground and upon
the other ground, that is, the challenge that the fragmentary
conversation is fragmentary, is one upon which the court
expressly reserves its ruling.

MR. FORD. ‘Then, if the court please, we believe the founda-|:
tion has been laid in every respect, but 1 understand the
contention of the defendant at this time to be that the
foundation is incomplete because he, the defendant and his
counsel, are unable to read shorthand and consequently |

cannot read the witness's notes to the jury?

MR. FORD. That is the ground upon which it is oustained.
THE COURT. Thét is tre ground upon which the court is sus-
taining the objection.

¥R . FREDERICKS. We will have to withdraw the witness for the
present .

THE COURT. All right, stand aside.

- - -

¥R, ROGERS. The note book, ifyour Honor pleasg,has been
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marked as an exhitit in this case?
THE COURT. VNo.

¥R . ROGERS. MNr. Falloon, 1 desire to mark this note book
as an exhibit for identification.

MR . FREDERICKS. Just a moment. We have nc objection to
any marking being put on the notebook that counsel may
wigh , butmwe object to the notebook being taken out of the
poseession of the witnesse .

MR. ROGERS. 1 assume that 1 could not do that, under the
present state of the record.

THE COURT. Yes.

ME . ROGERS. - But 1 can mark it?

THE COURT. TYes.

¥R . FREDERICKS. We have no objection to its being marked.
THE CLERK. Defendant's Exhirit G for iderntification.

THE COURT. 1f it is marked for identification, even then
that puts it in the custody of the court.

MR « FREDERICKS. 1f the other side stipulate it doss not,
but they do not ssem to ask that.

¥R . ROGERS. 1 do not think, sir, by marking it for iden=-
tification 1 am entitled to its empoundiﬁg- .

TUE COURT- Al) right.

MR . FREDERICKS., 1let Yr. Rogers write his own naume across
it in his own handwvriting, and that is better than the
méﬂﬂsmuk.

MR. FORD. And that will satisfy him,
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MR. ROGERS. When 1 write my name it is worth money «
MR . FREDERICKS. It wont be worth any this time.

(Bock.referred to marked by Mr. Rogeras.)

CUY BITTINGER,
a witness called on behalf of the people, being first duly
aworn, testified as follows:
DIRECT EYAMINATION
MR. FREDERICKS. State your name to the jury.

Guy Bittinger .

Where do you live, M;, Bittinger? A Chicago.

How o0ld are you? A 37.

‘What is your business? A 1 am a detective sergeant

for the city of Chicago.

Q What cfficial position if any have you held there?

A 1 have been detective sergeant for the last ten years.

Q Jn the city of Chicago? A Yes, sir .

Q City police force? A Yes, sir.

Q@ And at present what is your occupation? A 1 am employéd
by the William J. Burns Nztional Detective Agency.

Q@ And what is §0ur connection with the city detective
deparmént ' of Chicago at present? A 1 amon a vear's leave
of absence.

Q@ Do you remember an occasion a little over a year ago

when J. B. MoNamara and Ortie McMarigal were arrested_iﬁ

Toledo? A 1In Detroit. y

e

e
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Q In Detroit? A Yes, sir. .

Q Michigan? A 1 followed McManigél over to Toledo that
night and we went to Detroit the next day.

MR. RO?ERSo 1 move to strike that out as hearsay, incom-
petent, '

THE COURT. Strike it out.

MR . FREDERICKS. 1 do not think it is hearsay.

THE COURT. 1t is not responsive. Strike it out for that
redson.

MR. FREDERICKS. A"d the answer, "Yes, sir"?

THE COURT . The answer "Yes, sir", is in.

MR« FREDFRICKS. Q Calling your attention to the time, now,
after you had arrested J. R, McNemara . 2nd, well, 1 //
will say at the time you arrested him, who all was in ////
your party?

¥R+ ROGERS. We object to that as incompetent, irrelevant
and imraterial, hearsay and no foundation laid .

MR+ FORD, Preliminary.

THE COURT+ Objection overruled.

A Why, Yr. Burns's son Raymond, Malcomb MclLauren and =

Billy Reed my partner in the @hicago police department.

e M

€ And after they were arrested in Detroit did you leave 5‘
Detroit for somewhere else with them? | |

MR ,» ROGERS. That is objected to as irrelevant, incompe tent,
imraterial, not within the issues, no foundation laid. |

T"E COURT. Objection overruled.
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MR . ROGERS. Exception., .
A Ve took the 11:35 that night for Cricago. SN
Q TFor Chicago? A Yes. - N\

Q 11:25. wow long were you én_route, approximately? \

—

MR . ROGERS. The same objection.
TFE COURT+. Overruled. /
MR « ROGERS Exception.

A Aoout nine hours.

scanned by LALEWLIBRARY



10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25
26

3212
Q = State whether or not duriny that time, while you vfex;c
en route, you had a conversation with J. E, lMcHamara, in
resard to the cause of his arrest and in re~ard to the dyna-|
mitiny c;f the Los Angeles Times; yes or no. A ves sir. S
TR TOGENS: I object to that ~-- Pardon me -- A Pardon
me.
THE COURE: gtrike out the mnswer for the purpose of ob=
jection.
TR TOGERS: I object to that as incompe tent, irrelevant
and irmeaterial, hearsay, no foundation laid.
TR FTREDERICKS: I will state it is preoliminary to show
ing -'-
TEE GOUTT: If it is preliminery, I will let him enswer\
it, and you ~o chead withont statin:g it; theat is, you f§0>
ahead snd ask the question. ’
'R FREDERICKS : ;{es sir.
THE COU'®: I am admitting this only upon the theory that
it is elimineary. _
MR FREDERICKS: I understand. 5o far it has becn pre-
liminary. |
THEE COUTT: Yeﬁ.
MR TEEDEICKS: Relate that conversation in so Tar :zs it 2\&1
refers to the matters I have mentioned in my lest Ques-j’
tion. ' |

R 03ETS: I object to that as hearsgy, incomptent,

ne foundation laid, irrclevant end immasterial. The con=-
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versation between J. B, HMcijamara and the vitness directly
after his arvest, no foundation is 1laid for it, snd we
must remember that J. B. McHamara is not on trial, bub
Glarence Darrow is on trial,

TR FREDERICES: The matter is showins that this man, Ir
Bittinger, was & witness in the casc of People versus
cHamara,  and that he had fects upon it.

'R POGERS: You have no noed to relate a convergation bee
tromn him wnd MCliemara to show that.

TR PIEDERICKS: That is one way of doine it.

MR ROGELRS: VYes, and it is an illepal 'my, if your Honor

please.
THE COURT: Read that statement from Captain Tredericlks
toaine

(Boatement vead.)
MR FOW: e have to show, not only that he was a witness
put he was a material -ritness..

R "0GEPS: If your Honor pleases, if thc conversation oc-
curred between !C}lamara, the defendant in the case of Peo-
ple against Mcllamara and the -7itness, the Tact itselfl

is all that is material, at wvas sald by Jlcilamara
certainly could not bind the defendsnt end no foundation
has been lzid For it; it is collstersl in every resnect
end hearsay of the sccond desree. Even if Vén&mara‘
paid enythinr to him thet would not bind the defendent

any ey e
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MR FPREDERICKS: It would depend on whether that ~hich
the mcliemara, who was the defendant in that case, said to
the writness was a matter vhich made this witness a witness
in the ¥cliamara case; that is, such as 2 confession or
admission, and it is necessary for us to chow that Mr
Birtincer was a writness in the case of the People versus
UCliamarajin order to show that, we must show that he had
facts vithin his knowledye ~hich made him a ritness md
these are the facts that I am endeavoring to showe AMAy-
thin, that, for instance, essuminz that, a defendeant had
made a confession -~ I simply cite that as a hypothetical
case -- .
THE COURT: I see your point now.
TTROVU03LERS: I do not bLelieve Coptein Fredericks will ssy
that J. B. Mcllemara made a confession to Bittinger. BHe
has illustrated. Ly that, bjit I do not helieve he_ will stend
here in the presence ofl this jury end say that J.T.}Mcllana~-
ra nmade a confession to Bittinger,
THE COURT: That is pncisély the supject of inquiry,
How, so as to determine ~hether or mot the witness on
the stend -- _
"R ROGERS: Iven if he did, that would not bind Darrow.
THT COUM: Iio.

IR TORD: Cited 1y wey of illustration, 'matever he ~id

S&Y e
'R TREDERICIS: Yes, it is o zédmission and confession o
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admission.
THE COU': One Joes not become & wiitness merely becaus‘\
he hes & subpoena served on himj he rmst know some matfgﬁ
ial faét. |
TR TOATRS: And *he fact he does know some material fact,
must be brourix to the attention of the person cha rqqd
under those civ‘mmst“ncm.
'R PREDERICKS: “7¢ fannot do that all at once,
THE COURT: I think Mr novers is ri~ht cbout that. Do
vou avow the intention of so commecting 1t?
"R FREDERICKS: VYes sir.
IR DARROY: rr Ford said he would Lo & witness whether he
Imew anything or not, whether it was competent or not.

TUE COURT: The court never concurred in that definition of

(]
!
oy
]
Q
el
n
.

I DARROY: fThis is certainly the rankest hearsay, your
Bonor, to repeat a conversation lons before this time with
somebody else,
THFJCOUIE: Objcction overruled.
TR ROFEDRS: Ex cepbion.
R FREDERICITS: Read the last question,

(Last tqo nuestions read.)
ITRiDARRO”' Is timt the one thalt the opjection is made to?
R TOGETS: And overruled?
"HE COURT: mhat is the question to —~hich ohjection vas |

mede and overrunled.
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¥R U0ZERS: Exception.
A Turins that conversation that took place betwoen Ic-

Hamara and myself -~ .

\\

'R YDEDERICKS: That is the question. A Vhy, vhen I
firgt arrested I'Cllamara, was in the lobby of the Oxford |
Hotel inletroit, ue mnted to know what he was arrested
for, end who I was. I told him that I was a United States
covernment officer, and he was wanted for blowine the post
office safe in Chicazo, and we took him dowm -- this -was

cbout o gqnarter to one. e took him dowm to the Michigen

— T

Central depot -- knew there was a train leaving there at
down /

1:30 -~ when we rgctAto the depot he began to accuse us of/

being Pinkerton detectives, and wented us to show some

suthority for arresiing him.

MR DARROY: Just a moment, Is this —ritness to be permiti-

cd to *relate the whole con\,:crsation .etween himself ond

Je. ¥, Mciamara? ,

THE CQUTT: Thet —vas the question.

}1 TARDOW: Your Honor mean to let him relate &ll the con~-

versatinn he had betwe n himself :nd J. B. HMcijemara?

'R ¥REDERICKS: That was the ruling.

R DARROT: In this cese --

THE COU: %ﬁrecisely.

TR 20GEDS: Dont'i arcue; it has been aragued.

1 TARPOTs Therc ninht have bheen meny prejudicial end

relevant thines between him @nd J+ Be Mcllamara over whi
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e heve no control,.
TIR TOGERS: I am soiny to quit practicing law if every
statement of my client to avery police gsecogeant on carth

is to e admitted os

o3

ainst hin; so would every lawyer who
practices lav.
R FUDERICIIS: The court has ruled cnd o are procecding.

THT COURTs That was the objection and the objection was

M TOGERS: IException.

A I showed him my star as sergcant of police of Chicaro,
and there was somec lady in the depotjhe hollered to the lady|
"7ill you call a police officer; e are beinsg kidnapped.™ /
I zsked him if he wented to 7o bLack to Chicavo rithout wny /!
requisition paperse. We said he wanted requisition parers.

A mniformed officer ceme in #nd I asked him to call the
Tvacon --

'R FREDERICKS: Don't say anything that vas said to snyone

else axcept whatwas said in the pesence of MI Tcllamara.

——

A This was 211 said in the pesence of Mcliemaraz. The \
wagon came; we got in and we all went up to headquartcrs. )
Avout 9 otclock that ni~ht I'r Mejamara sicned & weiver and
anrecd to no bLacke At 11:25 e took the train and -wront

Lack to Chica~o. e ot & drawving room and an cpartment—- /
TR GE&‘ﬁ: Simned & vmiver? A Y©Cs sir. " /
TR POGENS: Is that covered Ly our onjection. A The

waiver is here, if you ant to sec it.
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THE COURT: Do you-want that statement stridken out?
That is not responsive to the question. All right, ~o on.
IR T”?I'IDT:‘“J:C.u : {0 ahead,
TR TN0GETRS: I desire to have it stated in the record ny ob-
jcctiOéhzhat it is ircompetent and no Toundation laid,
covers rlatatament of the ritness in toto and sll that he
has stated. .
JRAH WREDLQICKS° The court, on the notlon of the prosecu-
tionstrike out’ thestatement thet he signed a waiver?
TIE COURT: vYes, it should be stricken out, and the witness
is acain’ admonisied to confine his aonswers strictly to the
conVérsaticns between himself wnd J.B.JcHamara,.
TR DARROW: e vwant to sllezc crror on the statemant beinz

nade,

A After e had been én route am hour or two, hy, MMc- _
Nemara said to me, "Vhy, you haven't ~ot me for the blowing |

\,

up of any safe. You have sot me far thet job out in Los
_ - §
An~eleg W I said, "I don,t know enything about any job f
. P

H

in Los An~eles that you are veferring to". EHe saild, "On, g

‘ &
ves, you dol." ve spid, “"You rant to make & little monej?g

I said, "I always like to meke a little money. How much
yvou ~ot?% Q¢ umld "L vill ~ive you 32000 to let me ~o."

.

I said, "o, there is Tive of us; that is not enouzh.”
) |

Fe Tinally increased it to 330,000, ire said, "If you

He

donsi rznt to take that money Clarcnce Darrow will ~et

That he "had the American Tederation of Labor behind h:
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*and 1t would Le impossible to convict him or do ::nything\\\!_
to him.® I asked him how he would ~et that money. He E\k
said, "Vhy, to let one of them hold one of them end the
other -one no0,and inside of nix hours he would ~et the money
to nse™ All he wanted to dovas to ~et a lon~ distance J

. , |
phone. "hen re vot to Chicazo, about 7:30 in the morning, /
took him to Reid's house, =nd sent for Mr Burns. /
0 Before you come to that, in the conversation --
THE COURT: Tait a moment, COunsel has asked for a consulta
tion,

"R NOZERS: 70 ashead, That is covered by our oljection.
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THE COURT .. Proceed.
MR. FREDERICES. Q YNow, coming back to the time in thre
sleeping car, ¥r. Bittinger, 1 wish you would take your
time and relate, if you can, all the conversation that
occurred in the sleeping car. )

MR. APPEL. Just a moment. 1t is objected to orn the

ground that it is incompstent, irrelevant and inmmaterial,

- hearsay and no foundaticn laid, the defendant not being

present, being declarations of a third party to the witness,
not in thepresence of the gefendant, and long prior to the |
time alleged in the indictment ac the day of the alleged
commission of the offence and ne foundation laid.

TFE COCURT. OQverruied.

MR+ APPRL. Exception.

4 TWhy, he veclated-~

¥R « FREDEFICKS. Dun't--well, give {'e conversation that
cccurred, the substance of it, all tre cenversation that
cceurred in the sleeping car.

¥R+ POGERS + The sare objéction applies to this 7uestion

as was made te the lzot.

THE COURT. Yes; otrjection overruled.

M. NOGIRS. Exception.

¥R+ TREDERICKS. @ What one g82id and what the other said.
A Well, he gct--he told ne atout the Altoon Rrothars who)

had teen tkrowing some tombs arourd €hicapge, said the
police caught thern coming cut cf tre tuilding red-randed

with the sawdust and cobwebs on them right after the&
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explosion occurred, and they were not able to convict them}
and they wouldn't be able to convict tim, and we were \
making a mistake, we better take his money, if we didn't !
take $30,000 why, Mr. Darrow would get it . S
MR « ROGERS® 1 think he said that or e.

MR « FREDERICKS + Anything said about the Los Angeles Times
cr any of the people in the Times?

MR . APPEL- Wait a momenty-we object upon the ground it is
incompetent, irrelevant and irmaterial, and hearsay, no
foundation laid, tco remotéi?the time of the alleged com-
mission of the offense as charged inthe indictment here,
Fearsay , and the defendant not having Eeen shown to be
present.

THE COURT. Overruled.

e
———— T

\,

A After we had set upon $30,C00 as the price to let him\x

go, he got very friendly and told me that the only thing X&
he ever regretted out in Loa Angeles he didn't blow up \
that son-of-a-bitch Chandler. Fe wished he blew him so
high they didn't find a piece of him. 1 asked him how it

was they didn't get Chandler. Fe said he didn't have

e o

time. Fe went to a telephone booth and looked in the book
to get his address and couldn't find it, had toget out

of town tco quick that night. _,///
R. FREDERICKS. Q Now, did you have any conversationw

with him at the "Reed House in Chicago® A 1 talked

very little--1 slept with him the first two nights butf

3 =
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talked very little with him.

Q Now, do you know Clarence Darrow the deferdant in thig
case? A Yes, 8ir . \
Q Fow long have you known him? A 1 first met him to
talk to him about the 5th day of last June a year ago.

Q@ 5th day of last June . Where did you meef him? A 1n
the Union restaurant in Chicaze on Randolph street right
around from his office. //
Q Down in the restaurant, in the rentaurant? A in the--
1 went into the har witk a friend of hies and the friend

of hie came and told re he was in tre hallway and asked me
to go upstairs and talk with him.

MR « ROGFRS. That is very anonymous, suppose we have the
name of his friend. 1 move to strike that cut as 2 con-
clusion or opinion.

¥R+« FREDER1CKS « Wait & minute--

THE COURT. The words of the wiinecs are entitled to be
stricken out as a conclusion or opinion and it is so ordered
¥R . FREDFRICKS. Counsel! wants the name of the friend?
¥R « ROGFRS. Yes .

MR * TREDERICKS. Q Whxt is tre name of the friend?

A William Turnerw oo oo oo - ' ' ™\
Q What .did you do after ycu talred to Turner? A Turner \
came ard told me that '~ 1 had a crance tc make a lot df»
money, that 1 could quit the police--
MR . FREDERICKS* Just a roment--
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83

incompetent.
THE CCURT. ©Stricken out.
MR + FREDERICKS. Mr. parrow was not present? A No, sir .

~,

Q Well, go right to--where did you go after you talked\\
1
to Turnsr? A 1 went upstairs on the second flcor where

the ladies restaurant is, Union restaurant, ard Turner

introduced me to 'r, parrow; ‘. Darrow asked for a private
room in the hotel, asked for a room and we were shown to a
bed room. Vhan we got into the bad rcom Turner eaid,

"l am going fo leave you two men alone tc get together and |

i

talk things over," ard Turner left the rooum.

Q- Kow,'mn Bittinger, 1 wish you to relate that conversa-
tion that you had with Mr. Darrow at that tine snd place.
¥R+ APPEL. Wait a moment--we object upon the ground it is
ircompetent, irrelevant and immaterial, gng o¢6llateral
tcii?y issue in this case, teing a conversation long
befo:;4corpus delicti ig said to have exieted, according
to the allegaticns of the ingdictment herein, not compe-

t ant or relesvant to any issue in thie case.

[N TE A T o N \]
W DN = D
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A  Yes sir. Well, ¥r Darrow asked me what I Imew about

the cages I told him a little of J.B.MeHamarals conver-

© 0 -3 O U1l = 0 DN

sation. we asked me if I had made en affidavit to it,

and I‘said, no, I had not; Tell, he said, "I wish you
would forcget it"; he caid, "Fornet it, as much &8 you cuu;
dontt do the boys eny hamm," He sald, "I am coiny down to
Indianapolis tomorrow to see the bhoys znd ~et some money,
and I will take care of you.® I seid, "Vhat do you mcan
Ly 'take care of me'?" we said, "How would 35000 do?™

f
0

I said, "o, thét is not enouzh," wme said, "You ant
come "rith me znd help me,* he said,"I will ~ive you 4
55000, I said, "7ell, I will see about it." I ~ot up |
and ralked ont of the room znd went znd told Tuwmer -- ;
n Tait @ minute. 'as Darrow present ~vhen you told !

Tamer? A Ho.

0 Then dontt relete that, DO you rememb-r how lon<

v

e

you rere in *he room with him at that time? A 0h, @iou
15 minutes. ‘

N And have you welated -- is therc anythin~ Dhrther
that you %hiﬁk of? A THNot abt that time, Noe.

N oy, did you sec M Darrow azain? A ves sir.

0 Aud vhen =nd ~here? A A few days after that in his
of ice in Chica~o. |

Q In 1'r Darrow's office? A Y€s sir.

0  Tho was present? A Thy, I'T Turner, 1T Darrow nd |

rnysclt .
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Q  That was the conversation that occurred in the preo-
scnce of ST Turner and 'Y Darrow and yourself?

TR APPEL: The same ohjection, as last, your Honor; incom=
potent, irvelevant end immaterial; collateral to any issue
in this case; too remote; far remwved from the slleged
commission of the offense; not tendins to prove any cle-
ment of the offense charmrd here, to-wlt; the bribing of
Juror Lockwvood.

THE COURT: Objcection overruled.

IR APPIL ¢ Exccption,

A Ty, they wonted to convince me it was to my interest- -

IR TUEDERICKS: Mo, that would lead you into objection

Ly the defendant, Don't say "they went®, say what they
salde A Vell, Turner started in to tell me how liberal
3'r Darrow was vith everybody up in Idaho, and it was to my
interest to «o in vith T Darrow end help him win thir”
casees

Q Do you know vhether MT Turner -rag writh I'T Darrow in
Idzho? A Y€s sir. |

'R DOGERS: Theat is objected to.

TR FRE;D*RICKS:’ All richt.

THER COUIIT;' A1l cinhty cbrike out the angwer for the pur-
pose of the objectione '

TR 70GERS: ' Objected to zs incomptent and ini:qaterial and
no foundation laid und h aroay e

THE COUT: - Objection sustalned,
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TR OGES: Move to strike out the mnswer and ask that the
jiry be instructed to disrerard it.

THE COURT: The answer is striclken out rnd the jury ine
struc"ced to disrezard the answer,

MR POGERS: I esssizh the woslkdng of the aquestion under the
conditions, as misconduct.

v \
TR PREDERICIS: Now, MT Bittinger, state what -vas said e-\i
J
tween you and Mr Darrow or Mr Turner when you three were
"
present.

R T0GERS: what is, you were stating it.

.

r

R APBEL:  Subjoect to the same objectlon made.
THE COURT: The same objecilon, the seme ruling and cxcep tio
'R FREDE ICKS: Yes, I had forzotten that the —itness had
elready started to enswer the qnestion end the witness was
sayin~ “hat ¥y Tummer h:zd said.

THE COURT: YC8.

A Shall I enswer that question?

PUF COURT: fes, go azhead, 1T Bittinger. N—
A “hy, T™Mrer told me that I was making a great mistake
not to be friendly -rith Darrow, not to do everythinsg I
could for him, that he vas the most liberal mam in the
world, he cave one man up there 15,000 and enother 10,000
nd threw the méney aray like it was water, up cround
Ideho, snd Ivas makiny a arcat misteke Ly not joining with
him, so then I told him I would take the matter under

sideration and I lefte.
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<\\
0 Did you talk to 1'r Dparrow alone at that time or was }

any part of the conversation alone, or just with the three

of you? A Junt with the three of us. /

0 State ~hether or not you rcported this conversa:-

tion to your employors? |

1™ APPEL: 'ait a moment.‘

MR T0GERS: 1,6t us hear vho his amployer was. It is ob-

joected to & beinz @ conclusion and hearsay. If it wes

Villiem J,. Burns, why let him remain anonymous?

MR TOTD: He stated he was employed by Villiem J. Eurns.

'l FRIDERICES: I can only ask him one auestion &t & tine.

TR APPEL: That is not the way to corroborate a witness.

I can ci*e your Honor to decisions to the effedt that -hat
a 7itness knows, a third person, cen never be civen in
cvidence,

I"R PREDERICKS: wmhat is not the question.

TEE COUTT: I will hear from you, irrespective of ~ho his
anployer nay he.

TR FOTD ‘»,?l‘la"r, he reported to anybody -ould be harsay, U=
questionably. The fact *that he made a report is the faot;
however, which is not hearsay. If 1 said I went to such
znd such a case and Isaw 1T so and so or spoke to Tir SO
znd s0,- that is o fact, but 1if I try to introducc cny
eridence as to what —-as said and -vhat -ras spolien on thét
occasion, that wwould Le hearsay. & just simply -dsh to
show the relation of the vitness to the case and show

the ~itness 'ras not ¢n accomplice but —as nerely ~emeini
passive renortine to his cmployers -nd having no inteanti
—d 2 AT

samrn Edeam AP cm st gy e T lioe Shyed oo oy
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KR. ROGERS. "Did you report these conversations?" 1f

o

that is pot asking bim for the contents of conversations
tkere never was such 2 question ir the world, if your
Honor'pleases.

THE COURT Objection sustazained. _
MR « FREDERICKS. Very well; @ Now, Mr. Bittinger, did you
sege !, Darrcw again the third time in Chicago? A No, sir.
Q Defore 1 go into anything further 1 want to go back
further . State whether or not you-well, this will be
leading btut 1 think it is harmlees--whether or net you
btrought also J. J. ¥cNamara from Indianapolis out to
Los Angeles? £ Yes, sir.

.

¢ And state whetlher ¢r not you had conversaticns with}

£
&

him on tre way out? A yes, sir.

MR . APPFL, Wait a moment--

TFE COURT. Strike out *the answer for the purpoue of the
objecticn.

¥R ' APTEL. WYe object to that on the ground it is inconm-
petent, irrelevant and immaterial, hearsay; calling for
acts and declarations and conditions not affecting the
deferndant, not made in his presence, collateral to any
issue in thris case, no foundation laid.

THE COURT+ Objection overruled. Restore the answer.

MR . FREDFRICKS. The answer was"Yes, sir ." Te will go

‘back to that later. Q Yow, when was the next time, if

ever, that you saw Clarence Darrow, the defendant in th,

casea?
seanned by Ll LIBRARY |
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A August 15th, in the Alexandria Hotel here in los Angeles’d
Q@ ¥#Had you had any communications with him since the last
time you saw him in Chicago bgfore you saw him here in §S;>
Angelés? A  qbrough another party.

MR « ROGERS+ That is hearesay.

MR. FREDERICKS. Well, let us see; 1 will s=e whether it
is, whetrer it can be made nmaterizl or rot.

MR * ROGERS° 1l move to strike out trs answer-as a conclu-

TPE COURT: Sitrike it out.
MR *RKDERICKS. @ Did &ou have a conversationwith lr.
parrow at any time in regard to whom you should communi-
cate, in regard to the channel through which yocu should
comxunicate with him while he was in los Angeles and you
were in Chicago?

MR+ APPEL. We object to that on the ground it is incom-
petent, irrelevant and imraterial; leading and augges;
tive; no foundaticn 12id; it ie hearsay; collateral to
any issue in this case, not tending to prove any element
of the offence charced in the indictment.
THE CURT. Objecticn overruled.

FR* APPEL. We except.

A Yes, sir .« /

;

MR + FREDFRICKS. O And what was that?

A 1 was to connunicate with William Turner and he was t\\

conmunicate with a mar nared Cavanaugh at Venice, and h
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would get in touch with Darrow.

Q Now, when you met ir, parrow here in Los Angeles on the
15th of August what time of the day was it you met him
first? A About 8 o'clock in the morning.

Q And what occurred between you at that time, what was {

said and done?

THE COURT. Objection suntained.

MR « FREDFRICKS. Yes. 1 will amend the question.

Q At the time you met him here in the Alexandria, who was
present? A Just Y. Darrow and mysslf.

Q And whore did you meet him? A 1In the bar of the Alex-.
andria. ' | |

Q@ Did you have a convsreation with Pim? A vyes, sir.

Q@ Relate that conversation.

FR. APTPEL Wait a moment--we oY ject to that on the.ground
it is incompetent, irrelevant and immaterial for any pur-
poses, no foundation Yaid; it is hearsay; collateral

to any issue'in this case; nct tending to prove any
element of the offense charged in the indictnment.

TﬁE COURT. Objection overruled.

¥R . APPEL. Exception,

A e waﬁted to know what evidence we had against the
MeNamaras and where the evidence was kept.and whether 1

had been able to get hold of any evidence for him. 1 tolf
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him that I had tke keys that I had taken off of J. J.
McNamara when 1 searched him at police headquarters in
Indianapolis, they were the same duplicates of keys Mc-
Namara had-when he had been arrested in Detroit. He
says, "That is/gamn' strong piece of evidence against

him., 1 wish you éould get hold of that.” 1 said, "1 haes
already got hold of it. 1 have hold of 37 or 38 hotel
registers. 1 have one register where J. J. MoHamara signeq
for his brother as J. B. Price at a roadhouse cutside of
Indianapolis at a dirner, and J. J. McNamara's own hand-
writing." FHe gaid,"@an you get hold of that " 1 :said,
"Yes+* Fe asked ﬁe how 1 would pget possession ¢f or get
hold of it and 1 said 1 was the only one'xn Burrs would
trust and he was going to send me out. He wanted to know

if 1 couldn't arrange for a oouple of his boys to hit me

on the head when 1 got on the train and take it away z
from'me. 1said, "1 will see, 1 will let you know when 1 %
am going out with that evidence." Ha said, "1 will bring %
up some monay tomorrow " 1 gaid, "All right, how much E
will you bring, ard he says, "I will brirg down $1,000." i
So we parted and mwade an appointment to maet at 8 olclock., §
Q Did you see him hetwecn that and %the next morping? %
A No,bsi;.

Q Did you see rim the next morning? A Yes gir.

Q There? A At the sare place, in ibe bvar of the Alexan-

dria Fotel.

scamned by LALEW




DD DN D DN DN DN D) ke b el pd et ped ek fed e e
oS S G R N S G < S 7= TR o< TS T = N O S U U N S,

© 00 a1 S Ul o W DD

3293
Q And that was the morning of what? A The 168th of \
August.
@ And just state what ooccurred down there at that time.
M. APPEL. We object to that on the ground it is incom-
petent, irrelevant and immater ial, hearsay; no foundation

laid; collateral to any issue in this case, not tending

in the slighiest degree to prove any olerent of the of-

- fenss charged in the indictmwent.

scamned by LALEW




O N BN ORN DN DD b b e R ped bed ped e b
S G ol W N m DS 0w 00 A1 TR WD RO

O 0 A B T e 0 b

THTE COURT ¢ Overruled.

¥R APPEL: e excent.

A “hy, he ceme in there in the momibng. e

Q BY R FREDERICKS: Who was first, you or he? A I ot
dowm about half an hour or so ahead of him; I sat in the

lobby of the hotel vwhere I could watch both cntrances,

and about 8 o'clock I seen him come in from the bar through
that little hallway there, coming towards me., I went up

to meet him, &nd as I went up tb meet him I met a newspeper

nen from the Times there.

0 That is his necme? A Porter, S0 I didn't —~ant to

speak to him in front of the newspaper man. Porter called |

us over, and he says, "irere is & funny combination; here is

Darrov und clamarals da-yer® --

R APPEL:  All this is admissible, all this that Porter
sald?

TR FRIDERICKS: I think 1t is.

TIIE COURT: Is this in the presence of 1'r Darrow?

IR FREIDERICKS# ves sir, this is in the presence of Mr Dar
O,

THE COURT: I em aslin~ the witnesse A Yes sir, in the
presence of 17T Darrow,

R APPFL: The opinions and statements of third parties in -

R ”;“-.Oa',}E?S; Take yoﬁr objection,

1T APTEL: 7@ make *the chjection to this: e olject to

o

any statements made by the reporter of the Times or ony
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observations made by him in the presence of the defend-
ant or of the witness on th&aground they are hearsay,

incompetent, irreleveptand immaterial; no foundation

'laid, and wé'add to tﬂis pbﬁection the former objection

to the question propounde -d to the witness.

TEE COURT: Overruled.

MR APPEL: We take an exception. A Wy, I was probably
2Q feet awgy and Porter called me over to MT parrow and

when I got over there he said, "Here is & funny combina-

1
H
i
k!
3

tion --" PN O
MR FREDERICKS: Vho saidé A Porter. pye said, "Here is \\
Darrow, the MGNamara‘lawyer end 8 Burns detective and a
Times representative.? He says, "Let us &ll go in and have
a little drink," I said, "No, I am not drinking anything"
and I went down into the little wash room and when I came
back Mr Darrow was alone, &snd we went in to the bar, and he
said, "I have got that money for you this morning.“' I seaid,

[

I don't want to take it in here; we may be watched."
open &nd '
He said, "Do}it here ,zbove board, suppose you are being

watched; I know you in Chicago, and you know me and we

have & right to meet and talk and have a drink. Suppose

some of Burns*® men are around, what is the difference,

the bolder you do it the less they will think of it.

/

I said, "No, I wontt do it here;"™ E says, "You go up to
the mezzanine floor; you go upstairs end I will meet

you."

i
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MR ROGERS: What kind of a floor? A Mezzenine floor.

So as we stepped to the elevator, he hended me -~ \

\v
MR FREDERICKS: I donrt think I follow you after that,

after you left the bar, where did you go? A We tumed |
around to the elevator and went downstairs into the

basement, through the washroom and around where the eleva-
tor is, and as we stepped on the elevator, MTr Darrow hand-
ed me a roll of bills, which I thought vwas the $1690. He j,f;

got off at the parlor floor end I went on upstairs. 4

Q State vhether or not you got into the elevator? \

A I got into the elevator with him, ‘
Q After you got into the elevator, state whether or not )
¥r Darrow got into the elevator with you? A fes sir,.

Q@ And then did the elevator go up? A Yes sir‘.

met

Q And then vwhat occurred? A He got off at the perlor
floor and Ivent upstairs to the top of the house and Mr /

2
;

Berns and gave him the money. ;
Q How mmch money was 1t? A I didn't count it until I
got back to your o‘:gfice ahd found out it was $500.

Q@ TXow, aftér you got off the élevator, and hénded this |
roll of bills to MT Burns -- thst is MTr Williem J. Burns? \‘3
A Yes sir. ' |
Q What-‘ did you do? . | /
MR APEEL: WVait & moment. Ve object to that on the ground
it is incompetent, irrelevant and immaterial for any purs

poses; it is hearsay; collateral to any issue in this ¢
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no foundation laid; does not t end to prove any element of
the offense charged in the indictment.

THE C.OURT: overruled, A I went vack to the parlor
floor and met MT Darrow and made arrangements with him

to let him know when I was to start west with the evi-

G enc e'.

¥R ROGERS§ That is more or less & conclusion.

THE COQOURT: S?rike out that answer,

MR FREDERICKS: We have no objection to t?lis part "made

~arrangements with him" being stricken out.

THE COURT: Yes, strike it out.

Q State vhat was said between you and MTr Darrow when you \
went back? A I told Mr Darrow as soon as I left Chicago
with the evidence that I would wire him eand let him Jmow./
Q@ Vas anything seid abput the money, the amount?

MR APPEL: Wait a moment. We object to that on the same

ground stated in our xreviou's objection, end on the fur-

ther ground he is leading the witness.

TEHE COURT': Objection overruled.

MR Ai’PEL: We except.

MR ROGERs; Does thet objection, "the seme &s our previous
objection™ cover it, your Honor?

THE COURT: I think it does.

MR APPEL‘ The last obj ectione.

MR ROGERS: Very well.

THE COURT: It will be so understood by this court.
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-

A TWhen 1 got back on the parlor floor he asked me what
1 had done with the money. 1 told him 1 had planted i%.
1l said, "How much was there?" And he said, "§500." And
1 saia, "l thought you were going to bring £10007" He saidﬁ
"We are a little bit short this morning, " he said, "money }
ain't rolling in as fast as we expect, so far we have only |
got $80,000 and everybody is after our money ." He said, \\-
"Give me a little tire and 1 will take care of you, you i
will get it all," he said, "don't worry." Ve asked ne
then, he said, "There is some man on our organization who
is tipping everything off tc Burns, 1 would like to get the |
credit of finding out who the spy is." So 1 told him, 1

named one of the labor leaders up in San Francisco and 1

e U3 Y v R g

sald, "1 am under the impression he'is the one that is
tipping the stuff off to kr. Purns." Fe said, "1 would like
tozet the credit of catching that fellow," and 1 said,

"l will try and arrange it for you. 1 am going to San
Francisco negt week and 1 know Burns has an appointment
with him and 1 will let you gee them together." And with
vhat understahding we parted. 1 was to wire him when 1

got toﬁﬁan Francisco and wher t“is maéting was to cone

off betwden this Frisco labor leader and ‘ire Burns .

Q After you left ir, Darrcw a1t that time, where did you go?
A I went up and met ir. Purns and came to yoﬁr office.

Q@ And what occurred, so far as the money is concerned, i

ny office?
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MR. APFEL. We object to that on the ground it is hearsay,
it is inconpetent, irrelevant and immaterial, calling for
acts and declarations and conduct of third barties not

in the presence of the defendant.

MR+ ROGERS. Manufactured evidence.

THE COURT. Objection overruled.

MR » ROGERS+ We except.

A We came down and went into a room outside of your
office and tock the numbers of the bills and put them down
and marked them for further identification.

Q How many were present when you took the numbers of the

- bills? A Vhy, some other gentleman, 1 don't know his

name; 1 don't know his names-¥r, Burns and myself.

MR « ROGERS*®* 1 object to that. 1f they have got anybody
who took the numbers of the bills when . Darrow had them
not when jir, Bittinger and M ﬁurns had them, then it might
be conmpetent, but to take the number of bills that this
witnes®sy had, and Mr. Purne, is merely manufactured testi-
mony and it is hearsay and incompétent.

TPE COURT . Cbjection overruled.

MR «.¥REDERICKS. This is the second time counsel has

wsed that term. Pe can argue it when it goes to the jury.
Mr + APPEL. That is what the law calls it, your Honor,
manufacturing.

TEE COURT. The objection has been stated into the record

and overruled.
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¥R« APPEL. TFor the purpose of using it against the

defendant.

TEE COURT. ¥r. Appel, the objection is overruled.

MR « APPEL. Exception,

MR. FREDERICKS. Q lir. Bittinger, did you see the man who
wag taking down the numbers of the bills?

MR+ APPEL. Wait a moment--we object tb that on the ground
it is incompetent, irrelevant and immaterial, hearsay, no
foundation laid, calling for acts and declarations and
circumstances not in the presence of the defendant, not
binding upon the defendant .

MR » FREDERICKSj The purpose is simply to introduce the
bills. |

TEE COURT. How does this witness krow that they were the
gsame bills?

MR. FREDERICKS*® That is what 1 am going to prove, y-ur
Honor, 1 am going to show he does.

THE COURT. You have to show that and lay a foundation.
MR, FREDERICKS. 1 cannot show it all by one witness.

MR . FORD, We are endeavoring to lay the foundation by
showing the memorandum made at that time.and we are trying
to identify the memorandum do that the witness may refresh
his recollecticn as to the numbers from that. Remembering
a large nﬁmber of numbers is a very difficult thing and
usually a memorandum is made.

THE COURT+. You will have to avow ycur intention to conn

it up and show they were the same bills.
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MR« FREDERICKS * That is our intention, your Honor., We
will put ilr. Burne on the stand when we get through with this
witness and show these.are the same bills.
THE COURT. All right. With that avowal, the objection is
overruled.
MR. APPEL. Ve except.
MR + FREDERICKS. What is the question?
(Question read.)
A Yes, sir.
Q@ Who read the numbers off the bills?
MR+ APPEL: Wait a mome nt--we object to that on the groumd
it is calling for acts and declarations made in the absence
of the defenda t, not binding upon the defendant, it is
hearsay; incompetent, irrelevant and imraterial for any
purposes whatsoever in this case; not tending in the
slightest degree to prove any fact alleged in the indictment
herein.
THE COURT_ Objection overruled.
MR« APPFL* We except.
Q@ Do you remerber the question? A Yeg, sir . VWhy, 1
called off some of the numbers to him and iir. Burns called
off sonme. We would pick up a bi 1 and call off the number
and serial and the nunber to it and put it on.
Q Did you observe the man as he was writing them down?
A Yeg sir s

MR . APPEL. Wait a moment.
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THE COURT* Stri ke out the answer for the purpose of the
objection.
MR . APPEL. We object to that question on the ground it is
incompetent, irrelevant and immaterial, hearsay, calling
for acts and declarations and conduct of third parties
not in the presence of the defendant, not tending to prove
any element in the slightest degree of the offense charged
in the indictment.

THE COURT* Objection overruled. Restore the answer .
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MR EREDERICKS: What was the question and answer?
(Question and answer read.)
MR FREDERICKS: I wish to show you a memorendum which I
will now show to counsel for the defense. (Memorandum
handed to MY Rogers, who examines the same‘.)
THE COURT: Gentlemen of the jury, bear in mind your for-
mer admonition. We will take a recess for 10 minutese.
(After recess.) |

MR ROGERS: 1f your Honor please, William J. Burns, a wit=
ness referred to in the testimony of this witness has sai
in this‘ cour:t room while this witness wes on the steand tes-
tifying. I am informed by persons who were watching that
signals passed between the two. Whether that is true or
not, I dontt know, but I d know that Williem J. Burns was
in the room while this witness was on the stand.
FBE COURI't MT Sheriff, you will see that the court's orders
are obeyed in that respect'. I understand Mr Burns is to
be & witness in this case; it has been so stated by the
District Attorney. You will inform him of the court's or-
der that allb witnesses are excluded from the court, and.
that includes him and see that the oxder is carried out.
Any question in regard to a matter of that kind will have
to be taken up at the time the witness is presented, if he
is presented.'
MR FREDERICKS: Did‘you pass any signals with Mr Burns

while you were on the stand? A No sir, none at &ll,
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even rtefrained from speaking to him out there in the hall
at all. |
Q@ Now, Mr Bittinger, do you remember where you were -
MR ROGERS: Did I understsnd that statement was volunteer-
ed, that I}e refrained from speaking to him out in the hall‘;'
THE COURT: It was.

MR ROGERS: Then, I may ¢ ross-examine upon that?

MR FREDERICKS: Undoubtedly.

THE COURT: Y?u mey crogs-—examine when the time comes.,

MR FREDERICKS: No question about that.

| (Last question read by the reporter.)

Q@ Mr Bittinger, you have stated that you saw the gen-~
tleman write the”numbers. I will ask you if you observed
whether he wrote the numbers correctly at the time he wrote
them? A ‘Yea sir.

Q@ I will now hend you a piece of paper vwhich I have
exhibited to counsel. '

MR APi’EL: ,}ust @ moment, your Honor. We object to the
witnesss refreshing his memory from that document for the
reason that it appears in evidence that thi's document was
made up fram d eclarations made by a third party. He said
your Honor, that another person called the number &nd
somebody took them down; thét he also called some numbers
and the other person took them down. Now, he hasn't

laid the fowd ation in that -~ he couldn't lay the founda-

tion for the using of the document to refresh his memo
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beceuse he could not, under the circumstances, show foom
his own knowledge; the document is correct. I think the

word "correct" is u\sed in thestatute, Your Honor will see,
if y-c;ur Honor calls & number there from a pieée of paper )
and the reporter takes it down and I call a number from
here and the reporter takes it down, that neither you nor

I could efterwards state except as to those mmbers I call-
ed -~

THE coum" I have your point.

MR APPHL: Now, the vhole -

THE COURT: I have your point, I will hear from the Dis~
trict Attornesf.‘ | '
MR FREDERICKS: Counsel is mistaken in regard to the facts.
I will state the facts, and.then; if there is &any lew, Mr
Ford will state it. The factsthat the witness testified to
here are that he saw eman who wrote them down and that

he wrote the numbers down correctly, that he saw the numbers
that Mr Burns called 61_‘:(', sew the bills that he falled
them off from, saw the numbers that he called.

THE COURT; i,étrs have the testimony read. Wait a moment.
Read the testimony,vthat is the first thlng.

MR FREDERICKS: You will have to go back quite & Wayse
I could probably cover it better by asking it again.
THE COURI": There is a difference as to recollection as
to that. ‘ ‘
R FREDERICKS: I can cover it without taking the time,
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THE COUR’R The defendant has a right to have it reread.

MR APPHL: - We are basing our objection upon our recollec-
tion of the testimony, end if we are wrong, we are wrong

in our objection, and the besis of our objection may be at
varience, "

THE COURT: (:io ahead, let's clear it up.

MR FREDERICKS: Calling your zttention to the fact you said

Mr Burns read the numbers on some of the bills and you read
the numbers on some of the bills, I will ask you if you ob-
served Mr Burns -~ the bills in his hand and the numbers:

on them at the time that he cailed them off to the repotter-~
or to themen who took them down, as well as the numbers |
on the bills that you celled off and had in your hand. ‘

THE COURT: Don't snswer that until we get an objection.

MR AEDPEL: Is this for the purpose of proving the competancy
of the paper, your Honor? The question whether he saw

them or not depends on the situation of the parties. He
can state how they were; how they handled these bills, of
course, subaect to the objection that it is hearsaye. ”

MR FREDERICKS: If a man says he sew enything, he saw it.
THE COURT: Your okjection here is it is leading?

MR APiEL: Yes sir. A

THE COURT: Ob,) ection sustained.

MR FREDERICKS: State vwhether or not you s aw the numbers
on all the bills that were called off both by you and Mry-

Birns? A Ye©s sir.
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Q State:whether or not at the same time you s aw the
numbers written by the man vho wrote them dowm? A ;res
sir.

Q State whether or not he wroté down correctly the
r{tmbers that you saw on the bills? A Yeg sir'.

Q@ I now ask you to refer to the document which I have
just handed you and ask you if you can identify these
bills?

MR APPEL: Wait a moment; we have a right to cross-exemine
him,

THE CQURT: You wish toexamine him on the voir dire? éo
dhead., | |

MR APPEL: .Let's have that document. You know, Mr Bittinge
how many bills you called oﬁ'é

MR FORD: That is obj ected to upon the ground it is not
crows-exemination, as to this document which is the only
thing they are entitled to cross-exmine on at the present
time. ‘

THE COURT: Objection ovgrruled..

A Fo, I don.'t remembers

RR A%PBL' And you know how many bills MT Furns called
off? A No sir, I do not.
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@ Now, how far were you from ¥, Burns when Mre Burns called
off the bille? A 1 don't know; we were all in a radius
of 3 or 4 feet, just sitting around a small table there. -

Q Dia you, while he was calling the bills, did you have

a bill in your hand, for instance? A He would pick up

one bill and call it off and 1 would look at it. 1 would
pick up the next--the nmoney was laying on the table there.
Q 1 know, they were called very rapidly one after the
other? A Oh, no. ‘

Q@ Slowly? A We were quite a while at it. .

Q You were overlooking the bill that he was calling off?

A 1 wasn't overlooking anything.

@ Were you looking at the bill that he called off? A Yes,
sir »

Q Well, why that precaution, can you tell us? A Why, that
was Mre Burns idea and suggestion.

Q ¥He told you to look over to see that he got them right?
A Oh, no.

MR . FREDERICKS. State whether the document that you now
have was the one prepared by the pan under your observation
that you have been talking about? A Yes.

Q By the way, you say you don't remenber that man's name.
Do you think you would know it if 1 mentioned it? A 1
don, t think I would; 1 didn't pay any attention to it

at the time.

¥R +« ROGERS. Who was it, Captain?

scanned by sl s LIBRARY



© 0 =3 o Ot Rx W N =

I I T T S o S S S = S S S N
OCT N T - G S Y= S % SR B = N 2 S (S JUR S N

24

3310
MR . FREDERICKS « ir, Veetch.

MR « ROGERS, Of your office?

A 1 haven't seen him in 14 or 15 months, but if you
btring him in 1 will pick him out. |

MR « ROGERS. An old man?

MR. RREDERICKS: The old man. Q@ Now, Mr, Bittinger, 1
hand you appears to be a hundred dollar till and ask you
whether or not that is one of the bills that were counted
out at the time and place that you have mentioned and
turned over as you say to the District Attorney? A Yes,
8ir «

Q@ 1 hand you another bill which purports to be a hurdred
dollar bill and ask you the same question. The first bill,
in order that the record may show it, is P 9502, $1007

A Yes SiT o

Q@ The second bill is P 4287, #£100. 1 now hand you what
purports to be a 830 bill and ask you the same guestion
in regard to it? A Yes, sir.

Q@ 1 now hand you what purports to be another $20 bill.
The bill which the witness just answsred is about S 6167.
A ves, sir.‘

Q@ The bill about which the witness has just answered is
5493. 1t has another number on it too? A Ve didn't
put that number.

Q $20. 1 hand you another bill which purports to be a

: : the -
$20 bill and ask you , same question in regard to that.
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A Yes, sir .

Q ihe bill which the witness has just answered about is
P 8577. 1 now hand you another $20 bill and ask you the
same question? A Yeg sir.

Q The bill is numbered 5234. 1 now hand you another $20
bill and ask you the same question. A Yes, sir .

Q. 1974. 1 now hand you another £30 bill and ask you the
gsame question. A Yes, sir. | '

Q That number’ is P 8857. 1 now hand you another &0
bill and ask you the same question. A Yes, sir.

Q The number} is 5736. 1 now hand you another $30 bill
and ask you the same question. & Yes, sir.

Q The number is M 9173. 1 now hand you another $20 pill
and ask you the same question. A Yes, sir.

Q@ The number is M 4424. 1 now hand you another $20 vi~l
and ask you the same question. A Yes, sir.

Q The number is P 4341. 1 now hand you another $20
bill and ask you the same question. A Yes, sir.

Q The number is E 6437. 1 now hand you another $230 bill
and ask you the same gquestion. A Yes, sir .

Q The nurber is P 9141. 1 now hand youanother 820 bill
and ask you the same question. A Yes, sir.

Q rtThe number is 1948. 1 now hand you another 230 bill
and ask &ou tre some question. A Yes, sir.

Q The nuwber is W 642 . 1 now hand you another $20 bill

and ask you the same guestion. A Yes, sir .
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Q@ The number is P §935. Ve now offer these bills, pur-

porting to be $100 to be marked for identification as peopl s
exhibit, whatever the number is -

TFE COURT. Purporting to be what did you say?

- MR. FREDERICKS. Purporting to be $500.

MR « APTEL: We object upon the ground it is incompetent,
irrelevant and immaterial and no foumation laid.

THE COURT. Objection overruled.

MR. APPEL. Exception.

THE COURT. qbe exhibit will be placed in an envelope

as one other exhibit of currency, 1 believe, and sealed
up and put in the vaults of_the:clerk for safe keeping and
may be available on a few minutes notice z2ny time it is -
called for. Need not remain in the court room.

MR + FREDERICKS. Q@ 1 now ask you, M. Bittinger, 1 may
have agked this before, but my memory is not clear:

Who prcduced those bills there when the three of you
were present and they were counted out and nurbered off?
MR. APPEL. We ohrject upon the ground that it is hearsay,
calls for the acts and declarations of third parties not
in the presence of the defendant, not binding on him, it
is incompetent, irrelevant and immaterial to any issue

in this case, collateral to any issue ir. this case, ana
not tending in the slightest degree to prove any elenent
of the 6ffense charged in the indictment.

THE COURT. Objection overruled.

¢
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MR+ APPEL* Exceptions
A Read the question.
(Last que stion read by the reporter.)
A r. Burns .
MR « FREDERICKS. Q ¥r.¥% . J. Burns? A ves, sir.
Q How long was that after you had, as you testified, given
lre Burns the roll of bills down in the Alexandria Hotel?
MR . APPEL. The same objection, upon the same grownd
s tated .
THE COURT. Obtjection overruled.
MR . APPEL, Exception. ' ~
A Probably 15 or 30 minutes, as quick as we could get A
to your office. | ' . |
MR « FREDERICKS. Q Wow long after you gave the money to
Mr. Burns were you in conversation with ir. Darrow?
MR APPEL. The same bbjéétion on the same ground.
THE COIRT » Q.verruledu
MR. ROGERS+ 1 dontt think that question is quite clear.
Read it.
(1ast question read by the reporter. )
MR « ROGERS. 1 don't think he said he was in conversation
with kr. Darrow after he gave the money to irs Burns. \
MR . FREDERICKS Oh, yes. A Why, within 3 or 4 minuté\s\?
just as duick as the elevator couldggo upstgirs and bhack t;

s
A

the parlor floor. e
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MR FREDERICKS: The witness didn't quite get my question,
but that enswers another question: that I would have asked'.
Now, I ask zgain the one -~ you say it was three or four
minﬁtes a.fter you gave thé money to Mr Burns before you saw
Mr Darrow. Now, how long was it that you talked to Mr Dar-
row; that :Ls, ai)proximately.

MR ROGERS° ‘The seme obj ectione

THE COURT': Overruledl. '

MR RQGERS: Exeeptione.

A Vhy, we tglked there five to ten minutes.

MR FREDERICKS: And then, state whether or npt you -~ vwhere
you met M‘.F' Burns sgain that morning and vhen.

MR ROGERS: The same obj e—ct'io'n; incompe tent, irrelevant
and immaterial, and healrs‘ay. ,,

THE COURT: Overruled.

A Why, after I -- Mr Darrow went downstairs, I got om

another elevator and went upstairs and met MT ‘Burns and

went to your off:.ce.
MR FREDERICKS: All rlght. State whether or not you saw@
Darrow again and when you saw him the next t:.me, if at |
all, A The next time I saw him was in the Palace hotel
in San Francisco, on -- I am not positive about the date;
about the 21st of August' somewhere along there,

Q@ Did you have any conversation with him at that time

Q.; Who was present? A MT Darrow.
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Q@ Anyone else? A That is all, snd myself,

.

Q@ Vhat was the convérsation»?

MR AP?EL: wait a moment. We object upon the ground it is -

issue in this case and no foundation laid; too remote in

point of time; calling for acts and declarations of other

fense and not connected therewith, being collateral to any ;
issue in this casee “
THE COURT: OvVerruleds.

MR APEEL: Ve excepts

officers of the Iron Workers Union, was going to meet '
that afternoon, and I would try and arrsange for him to seef
it. I also asked him st that time if he hed Schmitty |
planted“. He said, yes, 2nd I asked him 1f he knew where [i
Schmitty wase. H® said,, well, some of our boys have got
him put away. He said, why do you ask me that? I said,

I am under the impres'sion Mr Burns is go¥ng to bring hiz;n iN
when the trial starts. He knows where Schmitty is at |
noﬁ. He said, that is what I have been afraid of 211 ‘
'along'. He said, if you can get any inkling where Burns

suspicions that Schmitty is, I wish you would let me know

as soon &s possible, so we can gét him out of the waye.

That afternoon I lesrned that-we had some men shadowing

scamned by LALAWLIBRA
Vd



O 00 3 & Ot A W N

O I T U T T T e Vo S U S U G S Gy S Gy
A Ot b W NN H O O 0 =1 O O NN O

- irrelevant and immaterial, end no foundation laid, collat-

3316

Clancey --

MR APiEL: Wait a moment.

MR ROQERS; That is a conclusione.

THE COURT: .St‘rike it out, the last part, &s a conclusion
of the witness. 7 »
MR FREDERICKS: I0O you remember anything more that was
said and done at the Mace Hotel between you and MT Darrow?
A Yeés.
¥R APPEL: .;'ust a moment. The same ohjection.

THE COURT: <Strike out the answer for the purpose of the
obj ection.

MR APEEL: We object upon the ground it is incompetent,

eral to any issue in this case, hearsay, not tending in
the slightest degree to prove any element of the offense
charged in the indictment. |
THE COURT: overruled.

MR APPEL: Fxception.

THE COURT: Restore the answer, N~
A :Yes, be gave me $200 there in the bar that day in \\
the ;Paléce. Told me that was just a little starter, he

was going to see I got enough to buy a ﬁice little home, \
and went slong on those lines. Asked me to be sure and"cel]}%
him the minute Clancey and Birns got together, &s he want- |

ed the credit of trapping Clancey. I esked him where hef

would be. He said he intended to go out automobile rid

scanned by sl LIBRARY



© 00 3 O Ut &= W N

M M N DM DN NN O b e el et jed e
e I L - I N T S == =T v o BN I o P o SR JCU R ORI SO

3317
with Mr Older of the Bulletin and for me to leave word st
the hotel the minute they got together., That afﬁernoon I
went -- I partedwith him thene
MR FREDERICKS: Now, donst tell anything that was said
between you and anybody el se exc ept_\ when you and Mr Dar-
Tow were together., You parted \Vlth hJ.m t;leﬁ? A fes sir,
Q@ And dig yoﬁ meet him again off'xﬁ‘%;}\ar&.go'nnectifan with
him again;? A Well, I Ijeceived:vé'itelegrm from him,

MR APEL: Wait a moment. 'We object to the contents of
the telegram, &s not being the best evidence. .
THE COURT: IDOn't state the con’cents of the telegram.
M’R FREDERICKS: I will go back.

kY

Q@ Vhen you ¥t Mr Darrow in Los Angeles or when you last

N

met him in Los Angeles, state whether or not anything was
said about a telegram between you? ‘

MR Ai-’m, The same ob; ection as before.

THE COURT: overmle‘d’.

MR APiEL: Exception,.

A Ve made srrengements, that is, he asked me to notify
him the minute I left for Frisco, to notify him the moment
I thought the meeting betwesn Burns and C,l/anc ey would také
place.. I told him I wasn't sure just what time MT Burns/f
would 1legve, but when he left I would go with him and }/
would notify him. I so notified him.

Q How did you notify him and when?

MR ROGERS: Wait a moment. If that is the contents of
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written instrument --

THE COURT: Strike 1t out as a conclusion.

MR FRE;DE}E{ICKS: How did you notify him?

MR APIEL: Wa:i',t a moment..

¥R FREDERICKS: How did you communi¢mte with him in re-
gard to that? A I called him up on his house, the aute-

n}at ic phonee. /

/

Q Where‘ were you at that time? A I used one of the

phones at the Al exandria Hotel,

e st

Q And when was it that youc agled him up? A I think it

i

was the 17th or 18th of Angust; I am not positive on that/,

date. - 4
k !
Q@ And what was the conversation you had with him ovef the )
phone?

MR APPEL: Objected to upon the ground it is immaterial, ir
relevant and incompetent and not relating: to any matter

with the allezed cormission of the offense contained in the

indictment, collateral thereto,
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THE COURT. Objection overruled.

MR « APPEL. We except.

A 1 told him we was going up to Frisco that afternoon or
the néxt.afternéon and while-~1 stopped at the St Francis;
while there ] received a telegram from him. He told me
he would sign any telegram he sent me by the name of
Johnson .

Q When did he tell you that? A That was the arrangement
made on the 16th of August.

MR+ FREDER1ICKS. Now, ycu say when you got to San Francisco
in ycuf hotel you réceived a telegram? A Yes, sir.

MR . ROGERS. Supbose we have the original telegram in

Mr, Darrow's handwriting, that would bte competentj not a
telegram merely received. Anybody can send a telegram
under any namé.

MR. FREDERICKS. Well, that is the argument to be made when
I offer the telegram.

THE COURT. I have no idea what ounsel is about to offer,
perhaps he has that. |

MR . FREDERICKS+ 1 show the telegram which 1 am about to
ask the witness about--

MR . ROGERS. This is a telegram received. This is not a
telegram sent. One cannot be bound by telegrams received.
1t is marked received at St. Francis Hotel San Francisco.

1t would be an easy matter to go down and get the telegrqy

that is sent.
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THE COURT® There is nothing before the court. You will
have to ressrve your objection to the proper time« You
have a right noﬁ to inspect the document and make up your
mind;
MR + ROGERS. they have shown me the document.

would
MR « FREDERICKS .Q Now,/you recognize that telegram that you
received that you have been talking about ’if you were to see|
it again?
MR ., ROGERS- Objected to as incompetent, irrelevant and
immaterial and not the best evidence and no foundation laid.|
MR. APPEL; That is, it is imnater ial whether he recognize
the telegram received, your Honor.
THE COURT, Yes, 1 will hear from the District Attorney
on that.
¥R . FORD. 1f the Court please, this witness has testified
that Mre Darrow told him that he would choose another name
and he would send thke telegram under the nanme of Johnson.
Now, 2Zesuming--
THE COURT. 1If so, Why wbuldn't ﬁhe or iginal be tre best
evidence? |
MR « FORD. 1f the Court please, the very convérsation shows
that there was an intent tc disguise the original, not
only that he shows a different name and have a different
person write the telegram.

MR . APPEL. We are gjot bound by his declarations.

MR . FORD. Thzt is true, but this witness is showing th
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connection;v Now, when he aaid he would receive a tele-
gram signed Johnson, now the witness is uhowihg that he
received a telegram signed Johnson, and the fact that he
had told him that he would receive a telegram signed
Johnson is sufficient connection and sufficient foundation.
Now, assuming, and we must assume that tﬁe witness is speak-
ing the truth as to his conversation with Nr Darrow, wouldny
it be reasonable to assume that if be chhose the name of
Johnson he would choose some other method also of having

the telegram sent. 1f he had a charge account to himself

he would not have it charged; if he would assune a nare to
disguise his handwriting, a man who was a lawyer, knowing
the chances to identify it by handwriting, even if the name
was assumed, would choose--would have it written by somebody
else, so we don't have to go into any other telegrams . All
we have to do is to show that this defendant told the
witness this, you will receive a telegram signed Johnson,
and if the witness did receive the telegram--

THE COURTs 1 will hear from the other side now.

MR « ROGERS. ‘Your Honor please, suppose 1 were at San Fran-
cisco and 1 said 1 had made arrangements with your Honor

to render a certain decision, and in corroboration of wmy
statenent that 1 had made an arrangement with your Honor
against the law to render a certain decision, 1 should pro-
duce a telegram signed Johnson. Would that in any wise

corroborate my statement that 1 had received a telegram
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from you? Wouldn't you, if you were on trial fer that
sort of thing, wouldn't it be right and proper that they
shoulq produce the telegram that you sent? Not the one
1l said 1 received. Anybody can have a telegram sent to
himself, especially a man who is in this business, it is
easy enough. Where is the original telegram? 1f it is
in wr, Darrow's handwriting, if it comes from fhe g tation
near about where he sends his telegrams, if it was charged
to his account well and good. 1 don't care anything about
it, but you cannot be bound, sir, because l say that 1 made
ap arrangement to render a certain decision and thereby
produce a telegram signed Johnson and say Judge Hutton sent
me that telegram. YNo, sir; you would want, and so would
every other man, want the original telegram that you sent.
MR « APPEL. Your Honor --

MR « FREDER1ICKS+ That goes to the order--

¥R+ APPEL. 1 suppose what the Supreme Court said has no
weight with your Honor or what 1 may say «

TEE COURT . iire Appel has the floor.

MR .« APPEL. yow, a copy of an ins trument purpor ted to have
been the production of the defend_ant is, in the first plac
by the precvisions of our code secondary evidence. Now,

sec (ndary evidence is never admissible unless the founda-
tion is made for its introduction, that is, first you must
prove the existence of the original to have been caused by

the act of the defendant, that he wrote it, and directed
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to be written, and if the original cannot be produced under
these circumstances then a copy may be admissible, but
without any of those precautions, a mere telegram received

by one person is not even admissible, without the founda-

tion for that introduction being first laid.
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Not even in a civil case, much less in a criminal }case..»
Under the constitution a defendant must be confronted by
the ﬂitnesses azainst him, a copy of a paper alleged to have
been signed by the defemd ant is not the production of
the witness, the original\j.s the production, what the wit-

ness may have & right to inspect it, may have a right to

- meet that original evidence.

You cannot substitute secondary evidence against

a defendant. 1In the case of Brownlee versus Reiner, in

the 147 Cal., vage 647, the Supeeme Court said this;
without reading the otI;er facts of the case -~ plaihtiff's
offer in evidence -- '

THE COURT: I will not interrupt you any further at the
present moment., How are you going to get in this evidence
without at least accounting for the primary evidence?

MR FREDERICKS: That is not the point at all.

MR FORD: There are two pieces of primary evidence in this
case: one would be the teleyram which was put in the re-
ceiving office at Los Angeles, or &t the sending oﬁ‘icé
at Los Angeles; the other piecé of primary eridence would
be the telegram vwhich was delivered to the witness on the
s tand, from the receiving office in Sén Francisco, Now,
it is true that the only connection showvn hetween this
telegram received and the defendant is the testimony of

the witrmess that MTr Darrow had told him that he would re

ceive a telegyzam signed Johnson. NOw, if we couldsecur
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in Los Angeles the original telegram signed by the defend-
ant,'instead of Johnson, if we secured it in his handwrit-
ing instead of the hand\#riting of some other pérson, it

we could find it charged to his account instead of being

- paid for in cash, the evidence would be much Stronger; |

the weight of it would be much greaier than it is in the
present case where we have the telegram simply rece_ifred vy
the witness. The only evidence so far introduced in this
case concerning this telegram received by the witness is
the withess'! own statement that MT Darrow had told him that
he wouldreceive a telegram signed Johnson. He did receive
a telegram signed Johnson. Nwy, on cross-examination, if
they ¢ an show that no such telegram was ever sent, if they
can show that this witness or some confederate of his pre~-
pared the telegram in San Francisco, and it never went A
through the office, it would discredit the witness; if
they can show that ‘the telegram actually was sent but it. :
was not in the handwriting of the d efendant or not in the
handwriting of anybody connected with the defendant,

then in that case they could thoroughly disceedit the wit-
nessl. And their argument sgainst its relevancy and against
its competency is an argument really against the weight or
effect to be given to the evidence, and we will admit that
the weight is not very great; it is not greater than that
which the testimony of the witness could give to it by

the conversation which he had with Mr Darrow, that is al
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There is one other matt.er I would like to discuss before
I con’c.inge ny argument.

MR APEL: I would like to pesent this matter.

THE COURT: If necessary, Mr Appel.

M’RAPIEL. The Supreme Court says here -- the arguments

of counsel that were made before this court is not an
argument for the introduction of evidence.

MR Form; That is all I care to say at this time.

MR APHL: Your I-Ionor that is not the reason why prepared
evidence should be admitted in evidence, If he wants to
put the burden of proof upon us to show whether it is true
or not,we are not deéling with that subject, We will answer
everything when the'tiﬁxe comese The question is, whether
the burden is on them that the evidence is compe tent.

THE COURT: I agree with you on that.

MB APTEL. The Supreme Court says,";alaintiffs
offered in evidence a copy of a telegrem from pleintiffs

to Reiner and his alleged partner, H., M, Herrin, and an |
objection that it was sedondary evidence, immatei*ial, etce,
was sustained, and an exception taken, The ruling was cor-
recte Reiner and Herrin were in court and no demand was
made for the production of the telegrame The authorities
cited by appellant are not in point. Woreover, the tele-
gram is in the record and we cannot see its material-

ity'. Certainly the ruling excluding it,eren if erroneous,

was not of importance enough towarrant a new trial."
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And they decide that the copy of the telegram is not ma-
terial; it is secondary evidence,
THE COURT: I have glready ruled your way.
MR FREDERICKS: Let me make one suggestion. May I make one
suggestion in regard tp this?
THE COURT: Certainlye.
MR FREDERICKS: This telegram, your Honor, rests on the
weight} of this witness'! testimony; it rests on the At ruth
of this witness' testimony. We do not maintain that it
rests on anything else, Counselrs argument here as to its
weighte Now, if it is competent for this witness to tes-
tify ibat the defendant ssid he would send him a telegram,
and certainly, it is compe tent for him to so testify, )
isn't it also competent for him to testify this is the tele-

gram I got?
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1t rests solely and alone on his testimony. Now, of course,

the weight of it--if we should introduce this telegram, and
we don't care so much about it,as far as that is concerned--
but if we should introduce this telegram it would rest
absolutely upon the weight of this witness's testinony.

Ve make no other claim for it and it is not a matter--

THE COURT. 1 think you will have to produce the original.
Objection sustained. .

MR« FREDERICKSs Q State, I, Bittinger, whether or not .
parrow gave you any memorandum at any of the talks tha%
you had with him at the Alexandria Fotel? A Yes, sir.

© And when was that, which télk? A On the 15th day of
August he gave me a little slip torn off from his newspaper
with his telephone nunber on it.

Q On the 15th day of August? A Yes, sir. e s

Q@ We exhibit a slip of newspaper that we intend to show

————
"

the witness—-

MR+ ROGERS*® , Is that claimed to be in Mr Darrow's hand-
\\Q_

writing?
—~—
A YGS, SlI‘.
N et
MR+ CARROY - Well, it is not.

MR « ROGERS. All right--show it is in hie handwriting.
MR . FREDERICKS. All right. Q¢ Now, this slip from a

newspaper wh ich you say he gave you with his telephone

number on it, was that given to you?
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MR . ROGERS « Tossibly it would be well enough not to lead
the witness.
THE COURT. Yo, do notl®ad him.
MR . fREDERICKS- Q Do you remenber where that was given
to you, at which hotel? A 1In the Alexandria here in Los

Amrgeles. l"saw him write it myself. He tore it off of

his paper.

@ State whether or not you saw lir, parrow write the figures
WM R
R

that are on there? A ves, sir.

~

& DBefore he gave it to you? A Yes, sir.

MR « FREDERICKS. Ve offer in evidence, may it please the
Court, as People's Exhibit, whatever the number is.

MR. APPEL. Of course, we would like to have it--.

THE COURT. TYass it dewn to & Rogers.

MR. APPEL. Yes, sir.

(Docurnent handed to lr. Rogers.)

MR. APPEL. vor the purpose of getting your Honor's

rﬁling as to the materiality of the instrument in question,
we Will make the objectibn, we will have an adjudication
from this court, that the evidence is immaterial to the
issue now pending and we object to it on the ground it is
inconpetent and irrelevant and immaterial for any purposes
whatsoever.

TFE COURT. Obvjection overruled.

MR . APPEL. Ve take an exception.

MR « FREPERICKS. Then, 1 urderstand it is admitted.

N
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THE COURT  The docurent is admitted and will be marked .

as an exhibit.

THE CLFRK. 29.

TEE CbLTRT- No .29 .

MR . FORD' 1 would suggest, inasmuch as it is a small
piece of paper-- ‘

THE CORT. Anything on the back of it?

MR . FORD. ~-inasmuch as it is a small piece of paper
it might be pinned on the back of -a large docurent.

THE GLERK. Paste 1it? |

MR+ ROCERS. No, let us not paste it so that we may have
the symmetry of the letters, 1 would like to have the'
exact contour of the letters preserved.

THE COURT* 1t can be pinred to sowe card without inter-
fering- with ﬁhe letters, do not let the pin touch the
letters at all.

;

VR+ FREDERICKS. State whetker or not he gave you any othe

R | 5

merorandum . A &es, sir; on tre 16th day of August he
gave me an envelope with>a telephone number on it and

Job Warrinan's name on it .

MR . FREDERICKS . We wish to shov the witness a nmemorandum
we have Lere. (Fanding same to ir. Rogers.)

¥R « FOGERS. There is no objection to its materiality,
end that is the defendant's handsriting, but that it was
given to this witness--

¥R. TREDKPICKS*+ That is an 2rgunent--
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MR+ ROGERS. It is not conceded at all.
MR * FREDFRICKXS® That is an argunent at another time.
THE COURT' Tre handwriting is adni t ted?
MR . PdGEﬁS- Tre handwriting is admitted, yes, sir .
VR . FREDFRICKS. Q ] show you now the dooﬁment,:h.—Mwﬁmﬁ\\W\
Bittinger, and ask you if you cannot identify it to knowwia

it is« A ves, sir.

/
i
)

Q ¢t being the one 1 have just hanrded to counsel and /
referred to? A vYes, sir. | 73

Q ;g that the memorandum that you have been talking about?

A 368, SiT »

MR . ROGERS» 1ls that the sanme one you showed us?

MR . FREDERICKS. 1t is the sane one 1 showed you.

MR . ROGERS . A1l right.

MR « FREDERICKS. @ And the handwriting on here, did you see
who wrote that? A DNo, eir, 1 didn't. When 1 came back
from the top floor talking to Mr, Burns, 1 told him 1 had
lost the other telephone nurber and he had that for me

when 1c¢ ame back. |

. , , . /
€@ Wrc gave it to ycu? A Mr, Darrow., /

MR . FREDERICKS. Ve now offer fhia in evidence, may it pleasej
the court, as pecples Exhitit. ;///;
THE CLFRK . Vo .3C. I

MR . Rodgﬁgihwfgﬂ;w;gﬂpetencyis not denied, its materiality
and relevancy is objected to on the ground it is not

within the issues ard collateral entirely; but that it

t
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the defendant 's handwriting and that he wrote the name, and
s¢ forth, we adwit.

THECOURT. Objection overruled. . People's Exhibit 30.

MR « FREDERICKS * We would like to read it to the jury.

THE COURT. You may read it and then have it marked. \\3
MR « FREDFR1CKS+ '"Home 483, PBroadway. Jobt Harrimran.

MR . ROGFRPS. No, it bas another letter there. Let us

read it correctly. |

¥R+ FREDFERICKS. Oh, yes. "Home 4" and undernezth the

4 is written "3", the two are written one over the other as
though one were a correction of the other, or scmething

. i . . /
like that. (Hands document to jury, who examine same. ) /
/

/
/

A
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MR FREDERICKS: Now, Mr Bittingerv, when did Mr Darrow
give you that memorandum? A On the 16th dgy of August,
when I came dovm from giving Mr Burns the $500, A
Q Dild you ever attempt to use those teleﬁhone numbers?-
MR APPEL: WVait a moment. Ve object to that as immaterial.
THE COURT: Just & minute. I do not think the jury can do
fwo things at a time; they are examining anexhibit at the
present moment. ‘
MR FREDERICKS: Isees I withdraw the question.
THE COUR': Gentlemen of the jury, inspect the document as
quickly as you can, vlease, and pass it up to the court
when you have finished with it.
MR FREZDERICKS’: Isee on the other side, I don;t know
whether I read it or not, the word "i’alace". Was that on
there when you got it? A Yes sir.
MR ROGERS: That is not conceded to be in Mr Darrow's hand-
writinge. ‘
A I --
MR FREDERICKS: I peg your pardone A I wrote that myself,
meking a memorandum where I was to meet him inFrisco.
Q The question was: was that on the. ehivelope &t the time
you got it from MTr Darrow? A No sir.
IR ROGEES: me said ‘so.
MR FORD: He corrected ite.
A I said I made a memorandum of ite

MR FREDERICKS: He corrected it at once, probably didn?
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understand ite.

-

Q ©Now, what did you do with the $200 Mr Darrow gave you
up in San Francisc6? A I took it over to the First
National Bank Bui?.ding there to Mr Burns'! office and turn-
ed it ower to him. |
Q Could you identify those bills if you were to see them ?
fgain? A ;163 sir. //
B We wish to show you a couple of bills and show them to
counsel f::.rst -

MR ROGERS: I will admit he will say those are the bills
that Darrow g::,\ve him, that he will say it.

uR FREDER;CKS: All right., Hend them over.

MR ROGERS: But we do nMncede that parrow gave them to

him, remember thate.
. ———

MR KEETCH: of course not.

MR FREDERICKS: I show you two $100-bills, Mr Bittinger,

and ask you whether or not those are the bills that Mr Dar-

row gave you? A Well, I remember very distinctly one of

them was on the Biddeford, Maine, Bank, this here one.

Q@ It has been admitted that -- well, state whether or not

those are the pills? A Those are the bills, yes sir.

MR FREDERICKS: We offer tiaem in evidence as iaeople's

exhibite | |

THE CLERK: 3l.

R FREDE].‘RIGKS: 31.

MR APEL: We object to that on the ground it is inconmp

=
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tent, irrelevant and immaterial for any purposes what-
soe.rér, collateral to any issue in this case', ‘
THE CQURT: 0obj ection or erruled, Mark the two bills =-
put the bills in an envelope and seal them up as the 6ther
bills have been d ealt with.

MR FREDERICKS: Now, give the conversation thaét cccurred
between you and MTr Darrow at the time that he gave you
these two bills?

MR APPHL: We make the objection that it is incomptent,
irrelevant snd immaterial for any purpose; no foundation
laid, collateral to any issue in this case, not tending
to prove any element of the dfense charged in the indict-

ment «

'THE COURT: Objection overruled,

MR FREDERICKS: I would like to add -- it won't change‘
the matter, -- the e}’xtire conversation at that meeting.
MR APi’lI: 'Exception.

A Vnir, we just talkd about trapping Clancey and Mr
Birns together,

MR ROGERS: The witness was not asked what f;hey talked

~apout; newas asked to give the conversation.

THE COURT: Yes, state the conversation.

A He ssked me --

MR ROGERS: I move to strike out what he said.
THE COURI': Strike it out.

A He asked me if I thought Clancey and Burns would me
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that afternoon and I said, "Yes.," He said he had an»
appointment to go out autdmobile riding with Mr Qlder and
he would leave word & the hotel the minute I called up
where he would be at so that I could g et in touch with him\
I told him I was going up to Portland, Oregon, and frum
there to Seattle and Beattle back to Chicago, and as soon \
as I got back to Chicagw I would know just wﬁen I was

to take the evidence out here to Los Angeles and made /
arrangements to wire him on what train, and everything else

J

MR ROGERS: I move to strike out the statement "made ar-

Iwas to leave one.

rangements™,
THE COURT': Strike it oute.
MR RO(}ERS: Ee asked for the conversations A I tolg him
I would wire him what train, if any, I would leave on.
MR FREDERICKS: I em not sure, but what coupsel is misled
by the answer, and maybe I ame. May I have the answer
read? '
THE COURI': Yeés, you may have it read.

(Last snswer read.) ‘
MR ROéERS: That was stricken out.
MR FREDERICKS: I understands I tpought he used the word
"grrangements™ in a different sense, Finish the rest of\
the answer so that the witness can begin where he left off.

(Last answer read,)

A I aiso toH hinm that just as soon as Clancey and
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Burns met that I would phone him so that he could see the
meeting. pe asked me where I thought the meeting would
take place, and I toH him I thought the meeting would takemi
place in Mr older's office. He said he could hardly be- |
lieve that, that Older was a very great friend of his, o
that he didn't think Older would arrenge a meeting be-
tﬁveen‘Bums and Clancey. I said, "The chances are that
has been going on: for a long time with Mr Older's knowledge!";
I then tol him as soon as I saw -- knew, that the zppointmeny

H

was coming off I would invite him, That afternoon I lefy

a note at: the hotel for him, stating --
MR APPEL: We ohject to that on the ground it is not the
best evidence. ‘

THE COURT: Don't say what the note contained. ¢
Q Yes, Wel}, what was this conversationé Vheat, if any- \\
thing, was ééid in regard to the mongr? A Why,-he told
me he would pey me well for every bit of evidénce I could
get that would help him out on the case; he had to win this
case, for me to assist him if I could, and I wouldn't lose

anything by it. He used to tell me that every time I would

meet him.

Q VWhat do you mean by %evidence"?
MR ROGERS: Now, --
MR APEEL: Wait a moment, your Honor.

MR ROGERS: 1.et us have the conversation,

MR APEL: We object to any statement of what "evide

scanned by LaL S LIBRAR



W 0 s3I S YT ol 0 N

[ T N S N T N T N . T N S o S S T S v S T T Sy v
o S L B S R N T S = S 7= T o< RS T - N R (U U N SO

w
(V)
A
oG

meant, _

THE COURT': Objection sustained.

MR FREDERICKS: Well, what was said about that, whether

it was the evidence for the people, or the evidence for

the defenge that you were to get him,

MR RpGERS: That is objected to as leading and sugges-
tive. Let him say what was saide Of course, now he
knows whai:, to s&gye. - |

THE COU'T: Yes, objection sustained.

MR ROGERS: He ought not to be led that waye.

A Well, I told him we had: 40 or 50 or 60 hotel reqis-\
ters with the McNamara and McManigai names down in the | 5
handwriting of J".B‘.Brice, that is, J. B. Brice, in the handi
writing of McNamara, told him we had one hotel we had a

!
!
{
register taken at the club, the Country Club outside of 7

Indianapolis where all the officials of the Structural '

: j
Iron Workers Union, different labor officials used to go I

for thelr chicken dinners, and J. J. McNamara hal signed
his brotherts neme as J, B. Brice in that party, and he

/
said, "rhat is very damsging; can you get hold of that?'g/

and I said, "Yes, I think I can." ‘ -~
MR ROGERS: He said t}mat already, once. ~

MR FREDERICKS:  Yes. At what conversation was that&}

A Tha_t was here in Los Angeles. .

Q Yes. I was only asking you in regard to conversa tipng!

in San Francisco.
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A The conversation up there I told you all that took
place there'. |
THE COURT: What is that answer?
A I told all that took place already at Frisco.
THE COUR': @6h, all right,
MR FREDERICKS: And the conversation you were giving me
about the registers occurred in Los Angeles? A Yes sir.
Q Now,. tell me all of the conversation that you had
with hz.m 1n regard to getting these registers.
MR ROGERS: Ve object to that as already gone 1nto. He
has been asked to give all the conversations in Los Angelses
on all different occasions, and we think it is merely an
iteration and reiteration.
THE COURT: Yes, I think that is true. If he has not given
2t all, he cen give the rest of ite. 7
MR FREDERICKS: Well, that is in a measure true. The
witness got into another conversation, mistaking my ques-
tion, and I thought I would make it clear to the jury as
to what time he was talking about. Howsver, I will with-
draw the question for the 1 esent time. |
Q@ ©Now, did you ever tell him anything ebout any state-
ment that j‘. J. yCyamara had made to you while youwere
bringing him out from Indianap®lis to Los Angeles?
MR AT;PEL: Wait & moment.. We obj ect to that, if your Honor
pleases, because that matter has be‘en gone into --

MR FREDERICKS: Not that part of it.
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MR APPEL: -~ the witness has testified in reference to
that subjeci over and over, over our ohjection, your Honor,
and wé_now object on that g;round, md we object on the )
further ground that it is incomptent, 'irrelevant. and imma-
terial for any purposes whatsover, it is hearsay, no
foundation laid. A )

MR FORD: VIf the court please, the witness --

MR APPEI’.: Now, let @is finish,

MR FORD: I didntt you -- youwere sitting down in your
chair -- |

MR APPEL:' I insist on being permitted to finishe.

THE COUR?: G0 right ahead and finish. |

MR APPEL: Upon the further ground, if your Honor pleases,
no foundation is laid, i£ is concerning & matter not involve
in this case in the least degree; it has nothing to do with
if; it is collateral to any issue, and I wish your Honor
would he kind enough to allow us to cite to your Honor

the authorii;ies to the effect, so decided by the Supreme'
Court, that it is not eérything that a man tells another,

a deféndant, that is admissible in evidence. A great ‘
deal might be told to adefendant, and what is said to him
is not admissible in evidence. )

THE COURT: But this question, ss I understand it, is
whether or not this witness talked to Mr Darrow akout it.
MR APiDEL: Fo, told him something, your Honor.

MR ROGERS: That MCNamara told him somethinge
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MR APYEL: Now, the Supreme Court in this state has held,
your Honor, that matters of that kind c annot ve given in
evidence against the d efendant.s Now, we have not been
making‘ these objections hére upon that line, snd if your
Honor will look &t the most recent decisions upon that sub-
Ject, your Honor willsee that what this man told Darrow |
and whet T, J. Manara told him that he reported to Mr
Darrow, that is calling for that, as I understend it, is
imeterial; what J. T. YoNemara told him is immaterial,

it does not affect thisdefendant in the least; it is hear-
say, end what he szid to Mr Darrow is hearsay. How can I
make evidence ggeinst & man by telling him all sorts of
things? I said to him, "Mr J. J. McNemara tolme this,
told me that and told me this, I heard this from so and 0o
How can that, your Honor, meke evidence ggainst Mr Darrow,
long before the alleged commission of the of fense, when

it has not been shown here that st that time -- and the
presumption Vis in favor of thedefendant -- that there

was at that time not eren the slightest or remotest inten-
tion on the part of MT Darrow or on the part of anyone tb
commit the offense here charged in the indictment? So
remote you might as w2ll go back to the days whgn Mr Dar- '
row was & small boy and tell him lots of things. - How is

that admissible? It is true, your Honor, that efter the

alleged commission of thedfense, and thedefendant charged

with it, that your Honor can allowevidence of what was
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sald to him for the purpose of extracting some act on his
part, for the purpose of showing some conduct on his part,
in approval of what he said to him, or assenting to what he
said fo him, or in some way connecting him with a prior
knowl edg e of the offense, but how in the world, your Honor,
before the commission of the offense, vhat he seaid to Mr ”
barrow cen afterwards, throw eany light upon what vas done
several months afterwards, is absolutely beyond any compre=
hension at &all. 7

THE COURT: I think it is ¢ ompe tent. Objection overruled.
MR APPEL: Ve take anexceptione ‘
MR ROGERS Does your Honor r ecognige the fact that J. Je.
McNamarg was not evren on hc'ial“?

MR FORD: Read the question.

MR FREDERICKS: J. J. McNemars hlad been arrested and was
being brought out here for trial.

MR ROGERS: Your Honorts original statement, even in its
broadest seﬁse, was in relation to the cese of J. R.
McNamara. |

MR FORD ;;J'. 5’. was & co-defendant of J. B. McNemara,is
cherged on the same indictment, as zppears from the indict-
ment ilbroduced as evidence in this case, J. J., J. B.,
Dave Caplan and Schmidt were all joint defendants in that
case charged with being accomplices, and uhder the rule the

zcts ordeclaretions of those sccomplices would have been

admissible in furtherance of that conspiracy.
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MR ROGERS; After it had been accomplished‘;?
THE COUF{I‘:v I think tpe rule is correct. You may proceed.
MR ROGERS: Exceptione

(L ast question read.)

A Yes sir. TR L .. —— I [P—. /,,.,.Mﬂ*_‘»‘\‘xlwﬁ

VR
~——
.,

MR FREDERICKS: That is, you told him, referring to Mr Dar-
row? A I told Mr Darrow what J. J. Mcyamara said to me, ,
that is what you mean, is it? ' “,,}
MR FREDERICKS: ve€s, that is the idea‘? A Yes sir,

Q@ And where was that conversation with Mr Darrow, the "
conversation with ¥r Darrow in which you told him what J. Q
h;xd said to you? _
MR ROGERS: mThat is objected to es leading end suggestive.
He has been ssked if he had eny conversation. Wi'l}l':\. ¥r Dar-
row, if so, where and to relate it fully, end now we are
bac}dng up and getting suggestive and 1eéding statements
from the witness, which ought pot to ve.

THR COURT: Read that gquestione
MR FORD: Where was that comw ersstion? There is nothing
leading &bout tﬁat.

THE COURT: Read the question. After I tell you to read
the question, MT Reporter, you proceed to read it, and if
counsel make any statements after that, they will not be
t aken down.,. |

(Last question reed.)

THE COURT: Objection overruled.

scanned by 1AL AWLIBRARY




© 00 -~ & Ot A W N -

I I T T S o S o Gy G Gy O G U S S et
WO R S © X =1 S U s W DN MO

25
26

3344

MR ROGERS: Exception.

A That wes in the Alexandria Hotel' here in Los

Angeles.

MR FREDERICKS: And what was said in regard to that by
either one of you?

MR ROGERS: We object to that &s irrelevant, incomptent
and immaterial, already gone into, collateral, not having
any relevancy to the issue, nor even within the ruling of -
the court previously made, |

THE COURC: ObJ ection overruled,

MR ROGERS Eb:ceptlon. JRORT
A I told him that J. J‘. said they had had & hard time
trying to unionize Los Angeles, that it was composed of

a lot of :finks snd the whole lover part of California |

.ought to be blowed out into the Pacific ocean; there was

a lot of ~firks in here,” He said, "Did you mzke an af-
fidavit to that effect?" I said, "No." He said, "Don't

do it", or "Donvt do the boys any harm."

Q VWhat, if anything, did he say to you in regarmwﬁ"if
testlmony in the case of the people versus McNamara?
MR ROGERS: We object to that as leading and suggest:.ve.
He tried three times to have him say all the conversationm
as esked for, osnd now he'is suggeéting subjects in order

to get this witness, who is a policeman, e#nd therefore to

a certain ectent, experienced as a witness to testify to g

things that he wants.
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THE COURT:
MR ROGERS:

Objection overruled.

Exception. Leading and suggestive.
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A Why, he asked me to be as easy with the boys as 1 coulg,
that they were all right, that they were fighting their
figtt in their own way . 1 told him 1 hated to do anything

for J. B. McNamara. My statement to him was he was the

H
£

|
\

1
dirtiest cur that ever lived. UFHe gave these men'absolutely/

no chance. Fe gaid, "These boys have killed thousands

of people, they are fighting their fight in their own way;
that is the way they fight their vattles." 1 said, "Well,
they take a cruel way to do it." 1 said 1 wouldn't nind
assisting J. J., l'thought Je« J. had some principle, but

1 regarded J. B, as 2 rat of the first water; 1 wouldn't

do anything for him. He said, "Well, you want tc forg%E}J

- ;'*J/-“, -
that." —

MR * ROGERSs 1 nmove to strike out the conversatiorn as in-
competent, irrelevant and immaterial and not within the
issues; hearsay and no foundation laid.

THE COURT - Motion to strike is denied .

MR . ROGERS . Exception. S
MR- FREDERICKS. Q ADything further that was said in

regard to your tes timony , the testimony that you should -
give in thre trial? A Only that 1 be as easy with the

boys as 1 could. Fe would take care of me. 1 asked bim
if 1 got in troukle through it what he would do. !Ye sai
he would defend me and tzke care of me, that is about-4ll
that 1 can think of that took place.

Q@ How were the registers that he told you to get posse o
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cf and turn over to him in the manner that you have
indicated, what were they registers of? ‘
MR ROGERS . That is objected to as putting Words in the 33
witneés's mouth; incompetent, irrelevant and imnaterial.vz
He has not said that he was to get possession of them and ?
turn them over to Darrow; supggestive and leading, z:xlreadgjz
gone into, and calling for a cornclusion or opinion. ////
THE COURT. Objection sustained. "
MR « FREDERICKS. 1 withdraw that. Q What did ir, Carrow
tell you to do in regard to those registers that were
evidence for the People ir the case of the People vs
McNamara®?

MR+ ROGERS+ Objected to as alreagy gone into.

THE COURT® Querruled.

¥R« ROCERS+ Exception. Inconpetent, irrelevant and

immaterial. A Why, he told me he would have a couple
of his boys get on tre train with me that night and hit
me over the head and macde it look natural, and get them

away from me. g

MR . ROGERS+ Your Honor, that is a reiteration, it bhas

RtV

already been gone into.

MR, FORD. 1 think your Fonor sustained the objection to tke
preceding question on the grourd it had been gone into. 1
recollect it was in. Now, it will probably bring it to the
court's attention and make the preceding question proper

to ask .
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MR . ROGERS. The Supreme Court has critiCised;'ih eriminal
Cases, iteration and reiteration of testimony, simply for
the purpose of ewphasizing it and bringing it out, and that
is all that is dore for, and the answer so shows, and 1
take an exception to it.
VMR .« FREDERICKS. 1 wish to ask the previous guestion whibh
1 did, what were those hotel~--
TFE COURT* UMNow, exception has been nroted. Just a moment--
I want to say tc you gentlemen at the bar, in a long
trial of this kind, 1 shall not require you to stand every
time you make an objection, but when you do not rise ycu
take chances of getting a rulimmr before stating theﬁ.
1t is not intentional, and 1 think it would be a hardship
in.so .lorg a case, to require you to rise every time,
and 1 do not wrequire it, but you will have to make yunr
statement of the objection so 1 can catch it. 1 will ;do
the best 1 can. 1f it happens that way don.t complain, it
will not te mf fault. _
MR . ROGERS. 1 always do rise, and I will hereafter.
THEE COURT'® i call your attention to that matter so as
to get a good record, proceed.

~

A Why, those hotel registers were registers of different\
they !

hotels that A had traced NcNamara and McManigal froT:jif>/

city to another, after different explosions.

MR . ROCGERS. 1 move to strike cut that answer as not the,

best evidence, incompetent, irrelevant and immaterial a
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no foundation laid, a conclusicn or opinions v3349
THE COURT® Objection overruled.

MR « ROGERS. Exceptione

THE COURT . The motion to strike is denied.

MR . FREDFRICKS. Did he ever ask you anything about the
evidence in the McNamara case that was kepf, as to where it
was kept or anything of that kind, if so when.

MR « ROGERS. Objected to as already asked and answered;
incompetent, irrelevant and immaterial, leading and
suggestive, and nothipgbut an attempt to enphasize pre-
ceding answers, incompetent and not within the iesues.

THE COURT - §verruled.

PR+ ROGFRS. Exception.

A Yeg sir .

MR » FREDERICKS® @ What was it? A VWhy, 1 told him a
great deal was in the safety deposit vault of the First
National Bank in Chicago, and some of it in his vault in
his office in Chicago.

@ You have said what'yoﬁsaid; the guestion was what did Te
say about where it was, if anything? What did he ask ]
you about it? A He asked me where it was, and 1 told him;j
just‘what 1 told you where it was. v
Q Where was that conversation? A FHere in Los Angeles, the
Alexandria Hotel.

MR . ROGERS® 1 call your Honor's attention again to ths

leading character and 1 take exception to the leading
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charac ter bf-the interrogation. He asked him what was

the testimony, give it all in full. Now he is picking

out métters and asking what did you say about this, that

and tﬁe other thing. That is not the proper method

of examining a witness, and 1 take exception to it.

MR » FREDERICKS. Q Did you ever have any other conversation
with the deferd ant in San Fr@#ncisco than the ¢ne you have

narrated? A No, sir.

R T o

Q@ Do you know who this man Cavanaugh is that youwere in-
s tructed to communicate with Mre parrow through?

MR . ROGERS* Objedted to as incompetent, irrelevant and
immaterial, calling for a conclusion or opinion and no
foundation laid.

THECOURT. Overruled.

MR . ROGERS « wxception.

A VWhy, 1 heard there was another party.

VR . FREDERICKS. @ 1 ask you do you know who this man
@avanaugh is, who he is,what his business ¥? A VYes,
s ir . | (

¢ What is it?

MR . ROGERS  FHe said he has heard throughanother party »
Of course, he is ready to testify he knows. He said
just a moment before that he heard. We will stipulate
that Cavanaugh--there is a Cavanaugh down there that is

a Lieutenant of Police of Venice.

MR . FRECERICKS  That is all we wan t »
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MR « ROGERS. 1f that is the man you mean.

MR « FREDERICKS* That is the man we mean.

MR . ROGERS. Dontt waste any time on that.

MR . FREDFERICKS+« All right. Cross-examine.

MR « ROGERS. Ycur Honor, 1 ask to send the jury out for
a moment and then remain on the bench.

THE COURT . Yes, 1 will take an adjournment so far as the
jury is concerned until 10 o'clock in the morning.

(Jury admonished. Recess until 10 A.M. June 28, 1912.)

-

TFE COURT* The court does not ~ adjourn at this time,
the jury isexcuseds '
MR. ROGERS. 1 ask that the witness be ordered to remain.
MR « FREDERICKS +« 1 den:t think the court can order a
witnesse--

A 1 will s&ay;, 1 want to stay and answer any questions
that he has got. ‘

MR « FREDERICKS"® UNow, let us be careful here, your Honor,

we don't want to get into soune error . The jury is gone,

we cannot take aﬁy testimony, thefecanﬁot be any proceedings
in this case other thanr argusent on questions of law.

TFE COURT+ ®Jhere will be no proceesdings taken in this case
other than argurents on propositions of law. 1 understand
%r. Rogers desires to make some statement to the court.

i

MR « FREDFRICKS+ Tren 1 don't think that is proper, yow
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Honor « We are going to get into ddep water with this

record s

THE COURT* 1 can't %tell what is going to be made.

MR . FREDFRICKS. This is being taken down here, being a
record made of tkis. Now the jury is out, there is no
legal question pending before the court, and if it is

to be an argument on some law or some point, then that
Sﬁould be stated to begin with, and the'courtsﬁould not
permit anything else.

THE COURT' 1 will inquire of ir. mogers: Mr« Rogers, do
you dééire yrur statement to be part of the record in this
case?

MR + ROGERSs No, sir.

TEE COURT,., You care to have the reporter here?

MR « ROGERS. VYes, sir .

THE COURT. You wish it taken down but ocutside of the
record of this c ase?

MR . ROGERS. ves, sir »

MR, FREDERICKS+. fThen we have nothing to do with it, we
will retire.

MR . ROGEPS. 1 think the District Attorney tetter stay.
MR , FREDERICKS. 1 don't care to stay, 1 don't know what
is going on, 1 have busiress elsewhere.

MR. ROGERS. 1 think the listrict Attorney will have busi-
ness here in a moment or two. 1 reduest that he renain.

MR. FREDERICKS* Oh, that is differernt. 1 will stay on
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request,

THE COURT' Now, what is yow statement?
_ JE—
MR. ROGFRS+ If your Honor please, on this morning in the
corriaor of this court house, and in the room which your
Honor permits to be used at your Honor's good nature and
courtes y by the reporters attending upon thie trial,
William J. Burns and this witness stood together, and among
other things this witness and William J. Burns called me a
name, which the presence of the ladies . forbids. 1 was
not présent and there was nothing but discussion
concerning me came up. 1 told your Honor today ncon what
that name was, and 1 told your Honor that in the presence
of this court and while 1 was an officer of this court and
conducting myself in accordance with my duty and required
to be here by my duty, that no living human being was going
to call me that name., Now, 1 asked the bailiff of this
Court, Mrs Augerre, and during recess 1l stepped outside, 1
met ir« Burns and’this-man here, and folding my arms and
saying, "1 am unarned", which 1 was at the time, 1 saigqg,
"Did ycu call me a son-of-a-bitch?" He says, "1 have
nothing to say to you," and four times did 1 repeat that,
desiring to have information upon the subject. 1 am an
officer of this court and iIrs Purns is undesr subpoena &and

this witness is under subpoena too, and is his body guard,

and both of them carry 44 weapons and ¥r. Burns had a swoad

cane. 1 was unarmed, and folded my arms that there mig
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1| be no question about it. Now, if yocur Honor cannot
9 | protect me under those circumstances, in the departments
g | of this court, set apart for the use of} thig court and
4| thos e connected With it, 1 want to know it, in order that
5 1 may protect myself .
g | THE COURT. L. Rogers, do you say this witness has come
7 | upon the witness stand armed? |
8 MR « ROGERS. He was armed night before last with a 4
9 caliber revolver and he may have taken it off now.
10 THE W1TNESS. 1 always carry a couple of them.
11 MR . ROGERS. wave you got them ndw? |
12 THE W1TNESS' 1 will answer if the court asks me. .1 wont
13 | @mswer you.
14 | THE COURT. 1 will inquire 6¢f you if you have com.e on the
15 Wwitness stand with a revolver on your person?
16 THEW1TNESS. UNo, sir.
17 ¥R . ROGERS. Did you have a revolver out there this
18 afternoon? '
1o | THE W1TNESS. 1 will answer if the court asks me, 1 will
oo | @mewer it. 1 dontt care anything about you.
91 MR .« ROGERS. Maybe you will sometime.
99 THEW 1ITNESS+ HNot at all.
03 MR+ FREDERICKS. This seems 1o be a personal matter--
a4 MR. ROGERS. 1t is not a personal matter for an officer of
o5 this court to havethaﬁ kind of a thing happen. 1 wont
2% have it.
scanned by, L5
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MR « FREDER1ICKS+ Tight it out, then.

MR . ROGERS+ 1t would--

TEE WITNESS. 1 am down to the Hayward Hotel.

MR . FREDERICKS. Simply a personal matter.

THE COURT. 1 assume, of course, that no witness will come
into this court room with any gun or article of self defense
on his person, either a revolver or anything else, and the
court wili take very prompt action if anything of the

kind occurs.

THE WITNESS. When 1 heard your order 1 left my guns out

s ide.

MR . ROGERS. He has got his gun right outside. _
THE WITNESS. Certainly 1 have, and 1 intend to carry them
and you couldn't stop ne.

THE COURT+ An act of tte kind which you have suggested,
Mr, Rogers, if it constitutes a contempt of court it is

an action taking place outside of the presence of the

cow t, but there is a proper way to rezach it and 1 assure
yoﬁ, Yr. Rogers, thzt the power of this court will be exerted
at all times in every proper way to the full extent of

the authority vested here to protect you and all other

of ficers of this court while in the performance of their
duty, tut at the present time, under the present statements,
there is nothing that the court can take action ocn. If

you desire to prezent the matier in the form of an affidavit

and the affidavit is sufficient, the court will issue a

scamned by LaLAWLIBRARY




O 00 =01 & Ot A~ W D =

[T YR T N ST N O N N X S S S T g G SO gt
S LT R W N R S © o N Ut R WD RO

13356

citation, but the act, if it constitutes a contempt
of court, did not take place in thebpresence of the court.
This witness is here without any 3rms, and 1 shall be
astouﬁded if the fact appears that he did have any arms
on him,
THE WITNESS. Youwr Honor, 1 ask that your bailiff or anybody
search me .
THE COURT . che Court is not questioning your statement,
Mr. Bittinger.You héve said you have no arms on you and the
couwrt believes you.
THE WITNESS s Thank you.
MR. ROGERS+ I ask your Honor to ask hir if his arms were
not left just outside the court room., |
THE WITNESS. Certainly. 1 have been carrying them for 14
yvears and 1 intend to continue carrying them.
THE COURT. Yatters occurring cutside of the court room
will have to be brought out, as the law provides, by the
proper affidavit.'

MR + ROGERS., 1 say to yoﬁr Honor right here, standing

ag an officer of this court, that if 1 have got tc come

into this court room to do my duty as a gentleman, and

1 have done it in no otherwise, if 1 have got to come

into this court room to be abused by these men and called
the name that no living white man ought to take, 1 ask yowr
Honor now to see that it doesn't happen, because 1 will

nct take it.

P
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THE COURT. I, Rogers, in what manner would you suggest
that the court direct these men as to their conduct
out on the street?
MR » FREDERICKS*® As a matter of fact from what is heard
in here probably they better carry shillalahs or something
Now, if there is going to be gun talk, let's talk gun talk.
THE WITNESS. 1 will take him in the room and make him
jump out of the window.
MR. FREDFRICKXSs Witnesses for the defendant have been
packing guns in this court room. We don't care anything
about it. They can carry a cannon. ——
TEE COURT® 1 will ask you all to be seated, and 1 will
now make a staterent. 1 haven't intended to make any
public statement of this matter . 1t came to ry attention
today during the noon hour , that some men who are deputy
s heriffs and deputy constables, some whose names are known
to me and some not, 1 am not offering any particular
criticism upon themn, because they have been acting as they
supposed withir their rights. 1 do not include either
lir, Burne or ‘irs Bittinger, but gentlemen who are engaged
gﬁéiriuty as they see it have been guietly and inoffensivél
abocut the court room. 1t came to my attention todayrat
noon that at different times they had had guns on them, and
1 instruéted counsel, leading counsel on bcth sides to sce

to it hereafter that should not occur again. No man

should have any gun or weapon upon him coming into this
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court room or within the ante rooms.

MR+ ROGERS. 7et's say the court house, then.

THE WITNESS. Can 1 say a fewvwords?

TEE COURT. Just a monent. ¥ithin the ante rooms or
presence of this court roonm, ®ith any kind of a weapon.

1t is only one man and his immwediate deputies are sntitled
to carry any kind of a weapon of self defense in any court

room, that is the sheriff who has charge of it.
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MR FREDERICKS: So far &s the evidence now shows, the

- attention of this court by en affidavit, end that consti-

3388 |
MR ROGERS: He i1s a man that needs it least of all., |
TH¥® COURI': Perheps he is the only man that can carry it,
that includes not only the court room, it means the ante-
room aﬁd the rooms that sre being used in connection with
this court-room. You will see to it that that order is

Strictly and absolutely enforced.

only people that have had guns in the court room has been
the defense.

MR DARROW: Your Honor, I went to state we haven't got a
detective, we haventt had one, and haven't had a gun of any
kind. ' '
VR FREDERICKS: Then we will not be & careful as we have
been;

¥R DARROW: Mr Fredericks' statement is made out of whole
clothe.

MR.AééEL; can we keep our artillery at Santa Monica?

MR RO&ERS: Vhen a man calls me those names --

THE COURT: I think your position is one that

isfvery serious one, and the court exceedingly regrets
that any gentleman who is perfoming his dbtgy here in the

&@le manner you &re, should have been accosted or offended

on the streets or in any way, snd if it is brought to the

tutes a contempt, certaidyaction shall be taken and takey

very promptly. I should like to see Mr Rogers and Mr

scanned by L s LIBRAR




o S St
D = O

13

© 00 =3 O Ot = W N

Darrow both for & moment in chamberse.
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