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1 TUESDAY, JUNE 25, 1912; ¢ A.M.
2 Defendant in court with counsel.
8| THE COURT. 1 have not called the jury in at this time and
4 unless counsel desire it, why, ‘1 assuwme that they consent
5 that trey be excused.
6 MR. FORD. We consent. 1 think the argument will be much
7 shorter if they are not here.
8| WR. ROCERS. It is addressed to the court.
9 THE COURT. I suggested it on account of the jury,’i
10 think they have a good many hours sitting in one position
11 and 1 like to relieve them whenever possible. You may
12 proceed.  (Argument)
13 AFTERNOON SESSION.
14 3:45 P.M,
15 Defendant in court with counsel. Jury called; all
16 present. Case resumed.
17 THE COURT. M. Harrington was on the witness stand.
18 »
19 S JoEN R. "ARRINGTON,
20| on the stand for further cross-examination.
21| MR.ROGERS. Q Mr. Harrington, do you know a man named
22 Beri&n? A Yes, sir.
23 Q Did you employ him? A Yes, sir.
24| Q When did you employ ¥r. Berlin?
25| MR. APPEL. Mn Rogers, with your permission, the Court
2 please, we undersitood that the ruling of tre court--
scanned by LaLAvLIBRARY
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1 THE COURT. Yes, 1 was about to regard--
2 MR. APPEL. 1 wish your Honor would make a ruling in the
8| presence of the jury.
4 TﬁE COURT. 1 think you had better get a formal ruling.
5| The application of the defendant for the alleged dictagraph
6| transcript is denied.
7| ¥R. APPEL. With an exception on the part of the defendant,
g | and at thie point, your Yonor, in order to get the record
9 straight, with the permission of counsel, we ask that all
10 | of the witness Harrihgton’s testimony given on the stand
11 agéinst the defendant be stricken out onthe ground and for
12 the reasons that the defendant has been denied the right
18| ©of cross-examination upon all subjects connectsd with the
14| direct testimony of the witness and his relation to the
15 | case. v
/g | THE COURT. The motion to strike out is denied.
17 MR . APPEL. We take an exception.
18 MR+ ROGERS. Q When did you employ Wr. Rerlin? A 1
19 should think during fhe latter part of September or early
20 in Octobgr. |
21 Q You knew that he came to you directly from the Burns
99 | 28ency, do you not? A 1 xnew that he had worked for
23 them l
4 Q@ lmmediately before working for you? A UNo, and after.
95 Q How long before working for you was it that you knew he
% had been employed by the Burns agency? A He told me he had
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been employed there about a month before that, and 1 had
worked him in Chicago a couple of years before that.

2 Fe told you that about a month before he came to you

he had been working for the Burns agency? A Sometime
about that. 1 don't pretend to be accurate about the exact
time. ]

2 Did you send him éver to Franklin? A 1 did.

Q Wher did yoﬁ send him over to Franklin? A He came to
my office sometime, 1 should think in October; to report
some matter about a juror. 1 told him 1 had nothing at all
to do with the jury, didn't receive reports from them--

MR » ROGERS. 1f your Honor please, 1 didn't ask for a con-
versation. 1 asked him when he sent him over to Franklin.
MR+ FORD' 1 think he has a right to explain.

ME. ROGCERS. He can answer the question and then explain
without any speech.

MR . APPEL® UYe cannot introduce hearsay evidence.

THE COURT. Read the answer. .

(Last answer read by the reporter.)

THE COURT. Strike out the answér' from the word "juror".
MR . FORD. All about his being employed byt Burns also
is hearsay and should be stricken out. This witness is
not testifying--

THE COURT. The rest of that answer is not responsive to

any question., He asked him when he came and he told him

when. That is all that responds to the question.
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MR . FORD. Perhaps it is not responsive, 1 think that is

correct. We can go into it on redirect examination.
MR « ROGERS. Tlease answer the question.

THE COURT. He has answsred it, ¥r. Rogers.

MR . ROGERS. Ve said, "He came to me sometime in October ."
1 asked you when you sent him over to Franklin? A 1t
was after 1 had discharged him.

Q Fow long was he in your employ? A Three Weeks

Q Then, coming from the Purns agency he was in your
employ about three weeks and then you gent him over to
Franklin®

MR. FORD. We object to that as assuming something that
is not in evidence by any competent evidénce, that he was
ever in the employ of the PBurns pedple.

MR « ROGERS. He stated so. _

MR . FORD. Yo, he stated only what Berlin told him.

NR . APPEL. That is all right.

¥R « FORD. 1f hearsay is all right--

THE COURT « Objection overruled.

A What is the question?

(Question read.)

A He had been out of my employrent for some little time,
probably a couple of weeks before the Franklin incident

occurred.

Q 'Ahd then you sent him over to Franklin? A 1 referred

him to Franklin.
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Q@ Then he went back to the Burns Agency after working
for you and Franklin‘é A I never saw nor heard of him
since he left my oi‘f'ice that day when I told him about re-
porting Jury matters.
@ Did you not say before and after he was in your employ
he worked for the Burns Agency? A XNo siry you got the
thing mixed up.
Q You didn't so say thet? A Well, this man Berlin was
working :for the agency in Chicago; I used him for shadowing
porposes. I think he was with Thiel or Moody & Bo l:'land
people in Chicago where I used to get my men, I used him
on a cese there once or twice, snd maybe three or four
times, I neverssw him until he came to see me once in Los
Angeles with Mr Moore of Mr Davis'! office, who recommended
him highlyr. Then I gave him three weeks! work and I then
discharged him; some little time after that, probably a 3
week or ten days, he came back to report about some juror,
I wouldn't listen to him, would not enter into any talk with
him at all, but told him to see Mr Franklin, who had charge
of the investigating of jurors, |
é Then you didn't have anything to do with the jury bus-
iness? A NXNo sir.
O hom did you ssy he worked for in Chicago? A Myself?
Q@ No, he? A Fither -- I think it was either the Thiel

people or the Moody & Boland, that is where I usuelly go

my shadows.
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@ Now, did you employ anybody else from the Burns agency
bpsides Berlin‘;? A XNot unless they slipped one over me.

Q@ _How about Macy? A I never worked Macy one day in my
life; he never worked an hour in_my office.

Q@ Did Macy ever charge you with being in the employ of
Burns?

MR FORD: Ve .obj ect to that aé hearssy, and inoompetent
and immaterlal. “

MR ROGFRS' To his face?

MR FORD: It would not make eny difference, your Honor,
vhether Macy charged him with doing this or that; it wouii

“be purely hearssy; it is not a declaration of this witness

to Mr Macy. .
THE GOURI‘; I think Mr Ford is right about that.
MR ROGERS: No sir, his answer may be compétent.
MR FORD: 1Leit him ask him "Do you know Mr Macy", or, "did

- you know him at such and such a time and such and such per-

LJ

sons being present d.id you ever say such and such things",
as proviaed vy the code. '
MR ROGERS: We do not have to do that.

MR FOED: The code provides for ite.

THE COURP: Did Yacy charge this thness‘?

MR ROGERS' I will change the form of kt.

Q@ Did Macy ever have a conversation with you in which he

told you, in the Higgins Building, efter you started work-

ing for the d efense, so-csalled, that you were a Burns
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and in the .employ of Burns, at the same time pretending

to be irlx the employ of the d efense.

¥R FORD: We object to that on the ground no foundation
has been laid showing the place, the time and the peréons
present, and as to what Macy charged him would be hearsay,
too. )
¥ ROGERS I said "sgy to you".

MR FORD: That is alli right, or "say to you"; it is hear=-
say. The only thing that can be responsive would be some-
thing thet this witness may have said, and then only upon
the theory of iirlpe achment, and the foundation will have to
be laid. | )

THE COURT: I do not see upon vhat bhéory you offer that,
Mr Rogers; I do not follow you., .

MR ROéERS: If I tell you, or your Honor, in the pr esence
of the witness, I tell fhe witness and I dé notvant to do
that. ‘ | ‘

THE COURT: Well, all right.

MR FREDERICKS: It is immaterial and hearsay, no matter
vhat the theory is, your Honor.

MR ROGERS: Why, it is as plain --

¥R TORD: ;f counsel will write it out and submit a copy
to tﬁe court and a copy to us we will make our obj ection.

THE COURT: Suppose anybody else would accuse this witness

of anything else?

MR ROGERS: Then, I purpose to follow it with something
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that was saidv.
TYE COURT: I will resolve the doubt in your favor, but
I am in doubt about it, but the objection is overruled,
A Please read the question. (Question read.) No sirv.
MR ROGERS: Didn't.Mr Macy sey to you, in your office in |
the Higgins Building, sbout & month after you entered into
the so-calle d employment of the defense, that he had been
& Burns man himself, t;nd that he believed you were a Burns
man, and did’you not reply to him as follows: "Well, if I
couirl get enough money, I might be."? A No sir.
Q@ Or words to that effect? A Nothing at all.
Q@ You know Macy, dontt you? A Yes sir, that one-armed

marn,
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Q Isn't this, juet to call your attention to the con-
versation; did not Macy come to you and ask you for a
position and did you not say to him, "No, you are a Burns
man or have beén a Purns man, " and didn't he reply to

you, "™ou are a Burns man yourself and you ought to know,"
.~ or words to that effect, and didn't you then say, "Well,

1 probably would be if 1 could get enough money for it,"
or words to that effect, between you and Macy? A DNo, sir.
Q@ You know Macy, don't you'? A Yes, sir .

Q@ PFad a talk with him, didn't you? A He had been up to
my office looking for a position several times.

R You knew he was a Burhs man? A An Ex~Burns man
-yes, s8ir .

Q@ An ex-Burns man? 4 vyes, sir, he said so.

MR « FREDERICKS+ We mnove td strike that out on the ground
it is hearsay.

THE COURT. Mbtion denied.

MR « ROGERS. Q Didn't you repeat in that conversation or
say twice in that coﬁversation, *"1f 1 could get enough
money for.it 1 would go over," to Mr. Macy? A Your ques-
tion is involved there. Go over to Mr, Macy ?

ér Go over to the other side, the Burns side? A No, sir.
¢ Didn't you have it in your mind at that time that Macy
was a Burns man and had to feel you out to see if he could

get you over to the Purns side? A Not at that time, no,

sir .
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Q 1If ifr. Darrow, in the Hayward Hotel, told you that he
had anything to do with the bribvery of Franklin, why
didn't you testify to it on the stand?

MR « FREDERICKS+ That is objected to upon the ground that
it is not cross-examination, speculative and argumenta-
twwe. the witness is on the stand to answer those questions
that are put to him, and there was no gquestion asked him
on direct examination in regard to the dictagraph or the
Hayward Fotel or any conversation thatvhe had with #r. Burns
there; no question being asked him in regard to it, the
question answers itself, he, therefore, of course, could
make no testimony iﬁ regard to it.

MR . FORD,  1f your Honor will listen to the beginning.

THE COURT. Read the question then 1 will hear lr. Rogers.
(Last question read by the repor ter.)

MR. FORD. There is no evidence'before the court that he
did tell him yet.

MR« ROGERS+ Now, if your Honor please, they put this witnes
on to testify to convérsations like this: 'That he said--
that . Dérrow said he knew that Mrs. Caplan had gone, and
had-~-1 call your attention to the record that there Were
reasons why she went, it was all right, he knew there wWere
reasons why she went. He testified that out onthe porch
at Mr. parrow's house ¥r, Darrow showed him a roll of bills
and told him that he had gotten that money, nanely,

$10,00C from Tveitmoe's tank, to reach certain jurors,
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///;\ other matters of that kind. Then it develops on cross-

examination that he had four or five conversations with
dre Darrow at the instance of the prosecution about this
case at the Hayward WHotel, and that he was working for
the prosecution, sent there by them for the purpose of
getting Mr, Darrow to talk and make admissions. Now, 1
want to know if Mr. Darrow said anything to the effect
that he was involved in the bribery of lockwood by
Franklin, why this witness has not testified to it, he
having been sworn to tell the truth, the whole truth and
nothing but the truth, namely, the whole truth, if they
asked him about matters of so much less importance than
that, of so much less relevancy and weight with this jury
or so much less inportance in this case, if he testified,
for instance, that he knew there were reasons wﬁy Mrs.
Caplan was taken to Chicago, why was it that he didn't
tes tify upon the stand, if he knows, if lir. Darrow ever
said to him in all of his four or five conversations that
he héd anything to do with the main fact in issue. Now,
if your Fonor pleases, that is an entirely relevant ques-
tion on cross=-examination. 1t is entirely relevant to-
ask the witness why he has not told everything, if he
has anything to tell. is he secreting something? 1f he
had four or five conversaticns with Mr. Darrow at the
instance of the prosecution about this matter and ir.

Darrow told him that he had nothing to do with the bribgry
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* examination to put my questions, it not veing direct, if

3UdT
of Franklin, it is a pesrfectly legitimate gquestion, why

haven't you told us that, and 1 have a right on cross-

your Honor please, not direct examination but cross, 1
have a right.to ask him if you know anything about an
admission of Darrow that he had anything to do with the
bribery of Lockwood by Franklin, why didn't you say so.

1 have a right to thét, sir .

MR. FORD. ©Now, if the court please, we made the objection-;
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F MR ROGERS: If they introduced & part of a series of conver-
} 2 sations upon any subject and there existed any more I have
3| a right to‘ ask him why he has not testified to any mofe, if
4| they existe I don't have to ask him, do they exist?
5| Did heA say anything of that kind, on cross-exemination?
6| No sire I may say, if Darrow told you if he had anything
7] to do with the bribery of Lockwood by Franklin, vhy haven't
| 8| you testified to it.
f 9| MR FORD: If the court please, we having made the objection,
|10 have the right to close. Counsel has asked this witness
11| why if -- has stated here, rather, in the argument, that
12 this witness is sworn to tell the truth, the whole truth
j 13 | and nothing but the truth, but your Honor knows, and we
14 | xnow and counsel kmows that the witness is not allowed
- 15 to testify to anything except in response to the answer
16 | only a few moments &go in response - - in response to the
17 question, when a féw moments ago an answer was stricken
18 | out simply because itwas not responsive to the question,
19| and we conceded it was properly so, this Witne'ss can oniy
20 | answer such questions &s are propounded to him. The only
21 person who knows why the questions -- why other questions
22 | were not ssked of him, is the prosecution. The prosecu-
23| tion 'has its reasons for askiné; orily a certain number of
24 questions and for letting other times to -- cther mestions
25 go until we consider that thé proper time has arisen to
26 | ask those questions, end counsel knows that, and it is 7
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| Yair to the witness in the presence of this jury to stand

up here end accuse him of trying to conceal testimony,
trying to conceal facts from the jury when he is bound
to answer only such questions &s are propounded to him,
and so, when this question is put to him, if there were
other éonversations, why didn't you tell them -- about
them -- the answer is perfectly obvious to the court, but
it may not ve to the jury, The answer is beceuse the ques-
tions were not asked concerning those other matters. Our
resons for not esking conceming those other matters have
been discussed in the absence of this Jury --
MR ROGERS: I take &n exception to that,
MR FORD: I want to be fair to counsel and not repeét them
&t the present time, but in fairness to the witness I
think the jury ought to und;rstand that the witness is
presumed to tell the whole truth in answering every ques-
tion that is propounded to him, and the‘burden of asking
questions rests upon us and thed efense. We have asked
certainvquestions we are interested in., If counsel wants
tbe whole truth, let them ask ebout everything that has
occurred, and not correct the witness for not having told
the wholé truth or not answering the question when he has
not been asked the question. This question assumes some-

thing that is not in evidence, He said if such and such

things occur, it isn't in evidence that these other con

versetions occurred yet. Let counsel bring it out, if
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wants to’

MR APPEL: 1If your Honor please --

THE GOURT: I‘dbntt think the question accused him of
any improprie’?y. The objection is overruled.

MR FREDERICKS: We make a further ohjection, your Honor,

that we would like the court to rule on it. There was

nothing gone into on direct examination in regard to any
questions or any time or any conversations &t the Hayward
Hotel, and we therefore object to ques‘tions on that line,
because they are notc ross-ecemination. We are not presé-
ing the matter, but we wish the record to show that we
have objected.
MR APPEL Your Honor, we have a right to ask this witness
MR FREDERICKS: I am not arguing it.
MR APi’E:.: You made an objection now, and we have a right
to ask this witness vhy it is he didn't testify to any
further facts, ¥f he knows them? We have & right to show
if it is possible, if the witness has been instructed td
leave that out = ‘
THE COURT: Let him answer the question.
MR FREDERICIS; Our objection is overriled?
THE COURT: Yes sir.

& Wwhat is the question? (La'st question read by the

reporter.) I was not asked any such questions.,
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Q@ Were you told to suppress it? A No, sir.
Q Did it ever happen?
MR? FREDERICKS. That is objected to as being indefinite.
M. ROGERS. Cross-examination.
MR, FREDERICKS. The witness may not understand what is
meant by "it"--1 do not.
THE COURT: Objection sustained.
BY MR. ROGERS. Q Did he ever tell you that? A Tell me
what? '
Q@ That he had anything to do with the bribery of Franklin,
down there at the Hayward? A  Franklin?t
Q@ The bribery of Lockwood, yes. A No, sir.
Q@ He to0ld you he didn't, didn't he? A VUWo, sir.
Q@ You say he didn't tell you that he did or didn't tell
you thaf he didn't? A That is my answer, yes, 8ir.
Q You asked him about it, didn't you? A VWo, sir.
Q Were you.sent out here to find out atout it? A About
what? |
Q About whether he héd any thing -to do with the bribery
of Lockwoéd? A No, sir .
Q@ They gave you questicns to ask him, or instructed you
about questions to ask him, didn't they? A Some few
things, yes, sir.
Q Was the bribery of Lockwood among them? A No, sir.
Q You were not to ask him anything about it? A 1 was not
prohibited from asking, but 1 was not told to and 1 did| |

not ask.
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Q You were not told to? A Yes, sir.

Q VYNow, it was Foster and Lawler that talked to you about
what you were to =ask ifrs Darrow, wdsn't it?

MR+ FORD. We object to that on the ground the question has
been asked and answered before.

THE COURT- Objection overruled.

A lr. Foster had nothing to do with it.

MR . ROGERS. @ Well, Mrs Lawler, in Mr. Foster's presence?

A Yes, sir.

Q What is that? A Yes, sir .,

Q@ Well, now, wasn't it the reason that you--now, when

you were sent out here to get Darrow into a room aml talk
to him and you were not told to ask him anything about the
bribery of Lockwood at all, or the briberyf-the Franklin
matter, wasn't it because you and Foster knew perfectly
well that you were the man that put it up with Franklin and
that it was a frame-up from the start and there was no use

in telling you to ask Darrow about 1it?

a fact not in evidence . The witness has not said that he
did not %talkx about the Franklin matter-in the way counsel
had put the question he couples it in With the statement

which the witness did make and one answer to the question
would undoubtedly be--

MR. FORD. 1t also calls for a conclusion of the Witness

what was in the minds of Foster and Lawler and their pul
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poses, and in addition to that it is argumentative.

THE COURT. Read the question.

(Question read. )

THE COURT . Objection overruled.

MR+ FREDERICKS. Will the Court permit me to call the
Court's attention now, the witness said that he was not
told to ask Darrow anything about the brivery of Lock-
woed and he has not said that there was no conversation
in regard to the Franklin matter, and the Question assunes
that he did, it is such a general thing=--

THE COURT * Perhaps there is such a distinction there.

MR . ROGERS+ Of course, the witness has been given an office

1 suppose he can answer.

THE COURT. Wait a minute--read that question again.

(Ques tion read again.)

THE COURT: OCaptain Fredericks is right about the witness's
testimony in regard to the Franklin matter.

MR . FREDERICKS . 1 ask the elimination of the Franklin
matter from the question, because it is too broad.

¥R + APPEL. We ask it in that broad sense, your FHornor.
THE COURT " Objection sustained.

MR * APPEL® Exception.

MR . RCCERS. Q VNow, that you have heard the objection,
do you desire to change any testinony you have just given?
MR. FOPD . We object to that as im:aterial and irrelevant,

not cross-examination.
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MR. ROGERS+ 1If not, 1 will have it read.
MR . FORD. Ve object to that question as not proper to
express to the witness, the witness has not expressed any
deéire to change any testimony.
MR « #OGFRS. 1 know he has not, 1 am asking him.
THE COURT .+ Objection overruled.
A TPlease read it. (Question read.) 1 do not think so;
no, Sir .
NR « ROGERS+ § Were you told %o inquire about the bribery
of any juror? A Avout the briberty matter there was, 1 do
not think, any juwor's name mentioned.
@ Did M. Darrow say or deny to you that he had had anything
to do with the bribvery of any juror?
MR » FREPERICKS+ Read the question.
MR + ROGERS. Wait a moment--he has got it.
KR+ YORD+ Ve are entitled to it.
THE COURT .+ Read it.
(Question read.)
MR » FORD. Which is which? We object to it on the
ground-- _

is

MR's APPEL. WNow, your Honor, this spparently, an atteupt
to give this witness a chance to think aboutit. Your
Honor, the question is perfectly plain,Ahe can say, "l

object on such and such legal grounds."
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THE COURI': Counsel is objecting end you cannot deprive
him of that right.
MR AI_DPEL:' It is too plain to not be understood, your Honor
THE COURT: He has & right to object. Vhat is your ob-
,,cction"
MR APPEL: The witness has started in to thinking, your
Honor, 2nd they are giving him more time and more time,
and this way we will stay here until dooms-dey.
THE COURT: What is the ohjection?
MR FORD: The witness can teke all the time he wants to
think without my making an objection at all, snd we will
take all the time we want to ma‘ke the objection. |
THE COURT': Make your objection.
¥R FORD: We object to the question on the ground it is
& compound question, containing two questions, each one of
which is inconsistent with the other, one is, did he s&r
anything about the bribery matter, and the other is, did
he deny &anything aboutrtheA bribery matter. Now, he cannot
answer that yes or no; it is absolutely impossible to answen
that cquestion yes or no; it is a compound question,
MR A%’PEL: The question is, fiid he sgy or deny he had any-
thing to do with the bribery.,  Did he say he had anything
to do with the bribery of jurors? ’
MR FREDERICKS: Two different questions..

MR ROGERS: I will change it.

Q@ Did Mr Darrow deny to you he had anything to do with
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the bribgry of any jurors? Now, let us sse if you under- |
s tand me.

MR FOED:: No obj ection-.
MR ROGERS: Thank yoﬁ.

A I donst think that question was askedA.

Q@ VWhy not? A Because it was not'.

Q Vhat is that? A It was not asked.

Q Vhy not? A I dont't know.

Q@ Wasn't it because you knew who had something to do

with the bribery of the jurors that you didn't ask it?

A Oh, I Xnew -~

Q . You’knew you and Foster put it up, didn't you'?

MR FORD: Just a minute; we ask that the witness be p}er.-
mitted to answer, |

THE COURT: ;{es, finish your answer.

A I knew what MT Darrow told me he intended to do with
that $10,000; I knew the admission he made to me the morn-
ing after Franklin's arrest. 7
Q But, when you had this dictagraph working and the re-
porters at the end of it, why didn't you ask him then, "Did
you have anything to do with the bribery of the jurors"?
A Becsause I never knew anything myself about the bribing
of the jurors.

Q Why is it you didn't ask Darrow there when that
dictagraph was working, "Why, didn't you give that money to

Franklin?", so that the dictagraph might hear it?

scanned by LALELIBRARY




Pt

o

© 0 9 & Ot B~ W

10
11

12 |

13
14
15
16
17

18

19
) 20
21
22
23
24
25
26

3041

MR FORD: Read that question. ‘
MR ROGERS: You peed n‘ot have it read. Give him all the
time to think he needs.

MR FORD: Iwant it read, end I am entitled to it.

THE COURT: TRead the question. (Question read.)

MR ROGERS: Didn't you give that money to Franklin?

There is no"why"in thatv. A That was asked, but not
in that wavv.

Q What did you ask Darrow about that‘;? A "You know, Dar-
row, you admitted to me the morning after Franklin's ar-
rest that you did."

Q- What- did Darrow say to you then? A He s&id he d_}id
not. 7

Q He said "Youwere dreaming", didn't he? A XNo sir, I
am not a dope-fiend, I dontt -

é Didn*t he sgy to yoti' then, "Why, you are dreaming,
man; I never did eny such thing"? A No sir.

é What did he say to you? A He said he didn't tell me
that. |

Q: Didn't he say, "You are a liar"? A No sir.

Q@ Or words to that effect? A No sir.

ci But when you did say to him there "Why, you told me
you did give him that money", he said, "Why, I did no
such a thing"; didn't he say that?

MR FOPCD: Read that. I dontt think counsel meant that

question.
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MR FREDERICKS' That question is unintelligible.

Q When you said to Darrow, "Why, you told me you had

$10,000 to bribe jurors witﬁ", or something of that sort,

Darrow said to you"I dfd no such a thing", or words to that
effect, did he not? A fes sir'. _

Q@ And he didnt't know that the dictagraph was working then
did he? A I suppose not.

Q@  And he locked you right in the eye when he told you
that, tooy didn't he? A I dontt remembers

Q; Did'yau look him in the eye any more than you have

done here in the court room when you said it?

MR ERE’DERICKS: We obj ect to that as immaterial.

THE COURT- Objection sustained.

MR ROGERS: Now, vhy didn't you se&y to him, "Vhy, I saw

you have $10,000 in money" for the purpose of having the
dictagraph hear it, or words to that effegt?

MR FORD: Let me hear that question sagain.
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THE COURT. Read it.
(Question read.)
A 1 did tell him that he told me about the $10,000,
MR . ROGERS. & DPidn't you say there that you saw it?
A He showed it to me.
Q@ Did you say there in that room, "1 saw it?" A Saw
what? '
Q The 10,0007 A 1 orly saw what he said was $10,000.
Q All right. Didn't you say there in that foom that vou
saw what he said was $10,000? A 1 dontt think 1 did.
& Do you swear you didn't? A 1 am under oathe.
¢ Well, 1 understand that. You just said a minute ago
you didn't think you did. Now, 1 mean, are you positive
about it? A That is my best recollection.
Q@ Then, didn't Darrow say, "Oh, where was it 1 ever showed
you $10,000?" and didn't you reply, "Either at the house
or the office, 1 don't remember which."? A No, sir .
Q@ Nothing of that %ind? A VYo, sir.
MR « ROGERS. Wow, if ybur Honor pleases, we demand again
the production of the dictagraph papers, the sheets
written, to contradict the witness, he having testified to
conversations occurring down there and having seen the
paper itself and it having been shown to him; 1 demand it.
MR « FORD. And we decline to give it on the ground that the

docunent referred to is not competent evidence, is a writ-

ten conmmunication made to the District Attorney in offici
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confidence and the public interests would suffer by dis-
closure of it at this time.

MR._APPEL. There is no such thing in a criminal case,

your Honor. The public interests will suffer, your

Honor, if an innocent man is convicted by suppression of
the evidence.

MR. FREDERICKS. There wont be any innocent man convicted.
¥R« FORD. We will not suppress anything.

MR« FREDERICKS . 1%t will come out at the right time.

MR. APPEL. Yes, it will come outras you are coming out,
and it is all coming out about the efforts and yocur conducs
of the case here is the most prominent part, the suppression
of any evidence for public interests. Just think what
sort of a misnomer it is, Juest think how they interpret thq/
law like chewing gum, to think those words have such a
gignificance, your Honor.

MR« FREDERICKS+ 1 am done, your Honor, that has got to
stop, that has got to stop.

YR« APPEL. Public interest demands ttat the paper be

given to ué.

MR « FREDER1CKS. DMNow, stop it. I have stood this thing
just as long as 1 am going to stand it and 1 will s tand it
no longer. f
TYE COURT. Captain Fredericks, sit down. :
MR, FREDERICKS. 1 have stcod this thing until 1 have \

N

N

gotten sick and tired of it. If this is going to be a
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/ MR. FREDERICKS. 1 have reached the limit . ‘ V><:
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court of justice let us have a court of justice and if it }
is going to be a fight, then 1 will have a fight-

THE COURT. Captain! be seated.

MR+ FREDERICKS. 1 want to knew, your Honor, how much
longer 1 have got to endure the insults of the other side.

MR + ROGERS. Do you include me in that?

MR. ROGERS. 1 just saved Captain Fredericks from committing
crime, and 1 do not deserve it« |
THE COURT. 1 think the court is quite capable cf disposing

of this matter without any further assistance.

THE COURT+ The question before the court is a demand {or
certaiﬁ@ocuments in the possession of the Listrict Attorney,
on wrich a most careful, dignified and scholarly argunent
has been presented to this court since 9 o'clock this
rorning until after 3 this afternoon; the court teing fully
advised upon the matter did deny the application of the
defendant.

MR . FORD. Now, there is =znother matter before the court.
THE COTRT« Wait a minute, 1 want to say sore thing . There
is no necessity, absolutely no occasion for this outburst
on either side. 1f counsel on either side are so overworke

and nervously exhausted as to becdme hysterical they can

say so and the court will adjourn and give them a reason
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able cpportunity to get over it, but the hysterical
cutbursts seem to indicate overwrought nerves on both

sides, entirely out of place. Realizing the intensity

of tﬁe situation the cowt will say, under the circumétances
that it must not be repeated. These personal attacks have
absolutely nothing to do with the merits of this case,

absolutely nothing.
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g Counsel on either side are not on trial here. Mr Appel's

i 2| personal attack upon Captain Fredericks was entirely out
S“'; 3| of atder, end Captain Fredericks' reply was shockingly

4| out of order. The court is amazed. Gentlemen that have

\ 5 presented the brilliant and scholarly arguments that have
E 6| veen presgnted here, that they should so far forget

5 7! themselves. Let us proceeds Let'!s drop the incident, Mr
; 8 Appell.

§ 9| wr pE: I kmow, your ﬁonor, vut I was not looking at

310 Captain Frédericks when he was attempting' to do something
11 | to me, and afterwards, upon reflection, after I was told,
%,12 I wish to s&y, your Honor that we assign his conduct here
13 as prejudicial to the rights of this defendant. e as-
i14 sign his conduct as error in this case, prejudicial to the
15 rights of the defendant, and I wish to state right here that
,?16 any personal demonstration on his part has had absolutely
A7) no effect upon me by way of intimidafion from him or any-

18 one else,

9 ¥R FRFIDERICKB' Now, are we going to have soxpe more of
20| tnig? T assumedthat this incident wes closed.
21| tEm coumr: It is closed. |
; 22 MR FREDERICKs; I ask your Honor to keep it closed.
i 23| ROGERS if your‘ Honor please, I have something to say--
24| yR PREDERICKS: If it is en assignment of erxor, there is
25 no obj ection to that, _

L 26

THE COURT: That has been done. Now, gentlemen, the

-vous strain upon gentlemen in pr_‘esenting a case of this
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kind is liable to be very gi‘eat. I think the time has com{
o let the qestion close where it is‘. o N
MR ROGERS: The District Attorney has in his possession,

according to your knowledge, a full account of what was

Ssaid between you and Darrow at that room, a part of which
I have asked you comcerning, has he not?

MR FORD: Objected to upon the ground it calls for a

conclusion of the witness whether or not -- the witness
has aiready testified that that District Attorney showed
him some sheets., There is no foundation to show that this

witness nows anjthing about the preparation of those

‘sheets, and vhatever knowledge he may have, those sheets

would be surely the best evidence; not what the District
Attorney may have told him, or may have shown to him,
coupled with the fact whatéver was shown him was taken by

the witness! testimony, t'herefore,\it will clearly appe ar

~ to the court that any testimony he may give upon that point

will be hearsay and a conclusion upon his part, and upon
those grounds we object to the question. .. |
THE COURT: The objection is sustained.

MR FOGERS:  Bxception.

Q Now, you say you came here and went into that room
to get Darrow there, and so forth, after a conversation
with Mr Foster and Mr Lawler, to protect Srour ovm reputa-
'ti'on. Did you ask Darrow in front of the dictagraph |
if you had anything to do with the bribery of jurors.
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1| A In the first place I didn't come at Mr Foster's sug-
2| gestion. That answer will answer all the way throughe
3| In the next place Mr Darrow did tell me there himself, that
4| I nad nothing to do with it.,
5| @ What did he say to you? A That you had nothing to
6| do with thate
7| @ What did you ask him before he made that reply, if he
8| ever did make ¥t? A My recollection is that I said"I
9| nad nothing to do with it, Darrow." He said, "No, you
10| giantt.® |
111 q With what? A With the jury bribing.
12/ o  Wny did you ask him that? A I wanted to get him on
13 recordes |
14 q Well, now, then, if you wanted to get him on record for
15 the purposes of the prosecution, why didn't -- you also
16| asked nim if he had anything to do with it, did you? A I
17 didntt get him onrecord for the purpose of the prose-
18 cution, T did it for my self ~- what is the lest part of
1 tne question?
20 Q@ You asked him if he had anything to do with it, you
21| said a while a0, and he said, "Certainly not", or words
221 to t‘nat; effects — '
23| ¥R FORA: That was not the question at all., We object --
241 p That is not the question you asked a while &go. It
25 was in reference to showing the money.
26 MR ROGERS Did you ask him if he had anything to do




© 0 -~ & Ot &= W N =

I T I I T T T o S o S S e S S 00 S O S S G
e S A R OC R X T - S S T R o' B AC B - S R U T I =)

305¢(
the brivery of any juror? A No sir‘.
Q@ Why not?
MR FORD: 'Obj ected to as irrelevant and imnaterial..
THE- COURT: Overruled.
A Becauge he told me once before that he had.
MR ROGERS: But that was not with the dictagraph listening.

Now, you were on this occasion, trying to get him on re-

cord, weren't you? A Yes sir.
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°s 1| & Well,then; why was it when you got him on record you

9 didn't ask him, you and he being alone and confidential,
g3 | why wasn't it you didn't ask him something about the
4| bridery of jurcrs?
5| MR. FORD. Objected to as argumentative.

. 6 THElOOURTy gverruled,

| 7 MR. PCGERS. Q And with the dictagraph listening?
8 MR+ FORL'* Fspecially the latter additicn, it is very
9 argumentative, more argumentztive than ever.
10 TPE COURT. Objection overruleds.
11 A Because ir . Darrow never told me outright in words
12 that ke had énything to do with the bribing of jurors.
13 MR. ROGERS. Q Did he tell you not outright that he had

anything to do with the bribing of jurors? A Yes, sir.
€@ What did ke tell you? A Fe told me that--the remark
he made about Franklin the morning of the arrest.
Q 1 am not talking about that. 1 am talking about this
dictagraph conversation. A You should express it, if

. you please.
Q@ 1 will express it. 1 am talking about ycur room down
in the Hayward. Did he tell you indirectly that he had
anything to do with the bribery of jurcrs down in the dicta
graph conversation? A Yes, sir .
Q What did he tell you? A Fe told me not to tell k. Ford
or the othérs about his conversation with me on the porch,

to suppress--
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@ Then he denied he ever had such a conversation with
you?- A VFe did.

Q@ Wren he denied that he had ever had any such conversa-
tion with you then he tcld you not to tell Ford about it?
A Yes, sir.

Q Well, when he deried that he had it, told you he never
did have it-- A Tardon re, you have got that--1 said
that he denied he showed methe money on the porch and

then several times he asked me nct to tell Ford or lawler
about tke conversation 1 had with him.

@ Didn't he say to you he never had any such conversation
with you? A Fe gaid he didn't remenber .

Q@ Didn't he say he never had any such conversation with
you? A 1 think bhe did.

Q@ Well, then, whken he said he didn't have any such con-
versation with you, why did he ask ycu not to tell Ford \\
that he had the conversaticn that he didn't have with you?
A Because 1 told hinm, "Yes, you did, Darrow; you did have
that conversation and you showed me the money." Weli, "

he said, "that was a private conversation between the

/,D
™ e

T

two of ourselves and nobody will know about it and you do
not have to mention it."

MR+ FORD. Just a monent. TVhile we are getting down to
order 1 ﬁope we will continue in it and 1 don't telieve that
the witness should Ye intérfupted by laughter or being

gsneered at, and the witness was interrupted.

MR. POGERS. 1 shall laugh at this witnessand 1 probabl
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cannot resist sneering at him. 1 will do my very best to
preserve decorum, 1 shall not comzit violence in the
court room if 1 can restrain myself, but 1 do not promise
that-when 1l hear a nan say that Darrow denied the conver-
sation once and then hear him say that he asked scomebody
not to tell it,and Withthe same thing. o . 1 prob-
ably shall laugh and it may be a sneering laugh too, and
1 cannot be sure of that, but if at any time 1 have
offended the dignity of this court 1 stand ready for
your Honor's reproof.

MR, FORD. 1 will leave it to your Fonor if that conduct
is not a breach of decorum in this court room, we want to
know it, that ie all, in itself.

THE COURT. 1 think the statement of iMr. Rogers is cer-
tainly an improper statement. 1 expect the gentlemen at
the bar to refrain from sneering at witnesses on the stand
under all circurstances and at all times. Fvery counsel
should exercise that control over hie conduct and 1 cannot
believe that a gentlenah of ire Rogers's standing or
position at the bar quite means that.

MR. ROGERS. 1 will tell you what 1 did mean, your Honor .
1 reant that 1 would refrain from anything that might
prejudice your Honor's controlover the proceedings
of yocur ccurt roon. 1 shall, as in the'past, endeavor
at all times to govern nyself strictly in accordance with

the rule of decorum, however, 1 cannot, 1 cannot resist |

scanned by LALAWLIBRARY




123

13
14
15
16
17
18
19
20
21
22
23
24
25
26

0 ~3 O Ot = W N =

3054

showing at times my disbelief in improtabilities, and so
far as sneering is concerned, 1 don't mean to say that 1

will sneer at the witness. 1 will merely say 1 don't

believe that he is telling the truth, and we will let it
go in the record and 1 will never sneer again sO my Sneer

will go in the record. 1 don't believe he is telling the
p

truth and 1 will keep a straight face.

¥R . FREDERICES. We would like to have accompany that in
the record we do believe he is telling the truth.

THE COURT. Now, gentlexen, let's go on and try this cas
Neither counsel on either side is on trial. 1 am afraid
we have perhaps worked over-long hours teday . Perhaps we
ought not to do that but perhaps it is my fault. Let's
finish out the balance of the day in tak ing evidence in

this case. That is the question?
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MR ROGERS: Did you ssy to Mr Darrow, for the purpose of
having the dictagraph hear you, "You told me you brought
yhe money frmm San Francisco?" A I dont't remember;

Q Wbuid your memory be better if you looked at the trans-
cript of thé dictagraph testimony?

MR FORD: Objected to upon the ground it is irrelevant and
immaterialz the witness has only one way of refreshing

?is memoxry accdrding to section 2052 of the Code of Civil
Procedure, or 2047, mayve I have if wrong -- at any rate,
whatever the section is, by the memorandum made by him

at the time in his own handwriting, and being made at his
direction or being omne read over by him immediately af-
terwards and correéted, and unless the wldnsssrequires

the use of such memorahdum, it is not for counsel to

put a question of that character. Our ohjection is, it is
not crossTeiamingtion; irrelevant and immaterial.

MR ROGERS: 2047: (Reading) "A witnesé is allowed to re=-
fresh his memory respecting a fact by anything written

by himself, or'under his direction;“ Now, he knew that
this dictagiaph was taking it down., He was talking for
that purpose; he was talking for the purpose of having it
taken dowmn, therefore, it was under his direction to that
extent; Direction doesn't necessarily mean control, but
it means.participation. Now, those stenographers were

working just as much under his direction, sir, as if

they were working in the roome He was talking for thi
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purpose of having them hear. Now he says he doesn't

remembere. Under his direction there was being taken down

_ this_conversation.

THE COURT: This question is largely prdliminary. Objec-
tion overruled.
MR ROGERS: He says he doesn't remember. Read the
question.

(Last question read by the reporter.)
A That would depend on the accuracy of the testimony,
of the dictagraph testimony.
Q@ Well, assuming it to be accurate, would your memory
be benefitted by the transcription of it?
MR FORD: Objected to upon the ground that it is a self-
evident proposition. The question answers itself.
THE COURT: Overruled.
A It would have to depehd whether my memory would refresh
of its own accord or through reading the testimony,

0 If you saw what was taken down on that subject at

]

" the time would jou not be able to answer whether you

said that or not?

MR FORD: Objected to upon the ground it is argumentative,

not cross-examination.
THE COURT: Overruled.
A It might or it micht not.

MR ROGERS:  Are you wklling, if the transcript of testi-

mony is produced here in court, are you willing to loo

sconned by LAl S LIBRAR




3057
1| at it altld see if you can remember? |
2| MR FORD: If the court pleasAe, it doesn't make any dif-
3| ference whether he is or note We object to that as incom-
4 peteﬁt, irrelevant and immaterial, Suppose this witness
5| is willing, what benefit is that going to be to counsel?

6 | Suppose he answers he is willing to do that? Your Honor
7| has ruled that they cannot have it and we are not going
8| to give it to them whether the witness is willing or not
9| willing. We object upon the ground it is incompetent,
10 | irrelevant and immaterial and not cross-examination.
11| ur ROEEERS: . 'We have got a different situation.A
12| THE COURT: Objection overruled.
13 (Last question read by the reporter.)
141 A vyes sir.
15| MR ROGERS: T ssk that it be produced then, for that pur-
16 pose.
17| MR EORD Objected to under subdivisiom 5 -- we refuse ‘
18] to do it under subdivision 5 of section 1881 of the Code of
i 19 Civil i’rocedure, on the groﬁnd that any communications
20 | we nave upoh that subject are made to the District At-
21 toi'ney in official confidence, and the public interests
22| would ksuffer by the disclosure of the same at this time.
23 | THR COURT: Objection sustained.
24 | wR ROGERS: Fxception.
25 O Didn*t Darrow answer to you then, when you asked him,
b 26| wpiq youl-- "Did you tell me that you brought the
L ' scanned by Lal iy
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from San Francisco?" Didn't parrow say, "I never told you |
any such thing, and I never brought any such money", or
words to that effect? A XNo sir‘. ‘

Q Well, then, if you dontt remember if you ever asked
the qu%tidn, how is it you cannot say he didntt niake

that reply? ~A Because I know no such answer was made.

He was hedging all the time.

Q  Oh, hedging all the time? A Yes.. |

0 Did he answer any such question? A About what?

Q@ About bringing the money from San Francisco? A I

do not remember.

Q@ Then, how do you know he was hedging about it?

A Because I know he did not make such an answer as that.
@ Do you know whether you asked him anything about bring-
ing the money dovm from San Francisco? A/ Not that I
recall,

Q Do you know vhether he said anything to you sgbout it?

A I do not recall.
Q I ﬁvill return to the conversation at the Haywards --

MR FORD: Isn't this conversation &tthe Haywagrds?
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1s 1| MRE. ROGFRS. Yes, 1 said 1 would return to it. Inthe
2 meantime if you are shown any dictagraph sheets 1 will
3 interrogate you about it, or any sort of a fefreshrent of
4 your’recolléction, 1 will interrogate you about it. Now,
5 for the short time that remains l.want to direct your
6 attention to the alleged conversation about Mrs. Caplan.
A 7| What did Darrow tell you about Mrs. Caplan?
8 | MR. FREDERICKS. Objected to as being indefinite. The
9| witness's testimony shows that he had two conversations
10 | about Mrs. Caplan.
11| MR. ROGERS: If he had ffive, the question includes it.
12 { MR. FORD. Which one are you referring to?
13| MR. ROGERS. 1 am not referring to any one. 1 am asking
14 | him if he can tell me what Darrow told him about Nrs.
15 Caplan."
16 | TEE COURT. OQverruled.
17 A 1f you refer to the morning of Avgust the let, 1911
18 | ¥hy, he told me that he had known about it and that he
19 had spoken tc Tveitmoe and Johannsen .when he Wwas up in
90 San Francisco the week before about their going away, and
21 that there were reasons for her going. ‘
g9 | @ How do you fix that date? A 1 left--1 came to Los
923 Argeles on the morning of the lst.
o4 & And Darrow told you trat he had talked with Tveitnmoe
95 and Johannsen about it and there were reasons? A Yes,
26 8ir .
Q
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Q Was that after Mrs. Caplan had gone, as you understocd
it? A V¥rs. Caplan left, if 1 remember rightly, around
the last of July.,

Q You have been told that since you came here, haven't
you? A 1 remerber it.

€ You have been told that since you came here, haven't:
you? A No, sir. |

Q@ Nobody told you that? A No, sir.

Q@ You have been talking to the District Attorney's office
every day since you have been on the stand, haven't you?

A I-}o, sir .

Q You have been up there every day, haven't you? A Yes,
sir .

Q DMNew, did Mrs Darrow tell you what reasons there were for
Mrs. Caplan going away? A UNo, sir.

@ Did you ask him? 4 VNo, sir.

Q When he said there were reasons for it did you have

no curiosify about what the reasons were? A 1 can't

say thkat 1 did.

Q Didn't you know as a lawyer she could not be put cn the
stard? | '

MR« FORD. Objected to as irrelevant and immaterial, not

a correct statement of the law.

THE COURT. Ob%jection overruled.

A 1 didn't think about that feature of it at all. 1 was

not interested in Mrs. Caplan.
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MR . ROGFRS. Why, you were up in San Francisco at the t

tine, weren't you? A 1 was there prior to the time,

Q@ VWere you up there about the 29th of July? A 1 was.

The 28th of July? A Yes. ‘

Up there when she left? A 1 had né personal knowledge
of her going cutside of what 1 was told. 1 never saw the
wornan ir my life.

Q@ That is not what 1 am asking you. You were up there

at the time she left? A That 1 understand she left, yes.
Q@ You got a telegram about it? A Yes.

Q@ Where were yvou when you got that telegram? A The Argo-
naut Hotel. |

Q Now, if you‘had no previous knowledge of it and had
never talked about it, how did they come to send you that
telegram? A 1 do not know.

@ That is a nystery to you why they should send you the
telegram to San Francisco that Mrs. Caplan had gone away
when you had no previoﬁs knowledge of the circurstances
whatever? A 1 can't say that.

@ Do you know why théy sent you the telegram to the
Argonaut Hotel that Mrs. Cgplan was out of the state?

A  The telegram didn't read that. |

Q Vell, whatever thte telegram did state? A VYo, sir.

@ You didn't know she was going? A 1 knew what Johannsen

tcld me that re was going to take her.
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Q@ You knew that Johannsen told you he was going to take
her? A ves, sir .

Q@ When did Johannsen tell you that? A 1 think it was
on Séturday.

Q@ The gaturday before she left? A Yes, sir.:

& Where? A At Tveitnoe's office.

Q@ Where was larrow then? A 1 don't know; 1 presure he
was in Loe Angeles.

@ Did you know from whom the telegram came? A Yes, sir.
Q Did you understand what it meant? A Yes, sir .

Q@ MHow long before that time had Darrbw been up in San
Francisco? A Fe left there on the afterncon of the 33nd
of July.

Q@ The afternoon of the 32nd of July. Had Darrow ever
talked to you before that time about Mrs. Caplan going
out of the state? A 1 don't recall that he did.

Q Then the first persen that ever spoke to you about Mrs.
Caplan going out of tke state was Johannsen? A Trat is
my recollectione | .
Q And that was the Saturday before she left? A 1 think
they left on Saturday. .

Q Well? A 1 think they left the last of the week.

@ Well, how long was it before she left? A 1 don't
know when she left.

Q@ Pow long was it before you got the telegram? A My .

recollection is that 1 got the telegram on the 31st, bu
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1 1 think that was either Sﬁnday or Monday.

2 Q@ Well, it was a couple of days befofe you got the

3 telegram? A A day or two; 1 couldn't tell exactlys

4| Q A day or two? A wes. |

5| Q@ And you had never spoken to Darrow about_itkin your

6| 1life, about Mrs. Caplan going out of the state? A Before

7 what?

g | Q Before you got that tzlegram? A 1 have no recollection

9 that 1 did.

10| & Well, hew is your recollection, pretty good? A TFairly
11| s8°- |

12 Q@ So are you safe in saying you had never falked about it?
13 A Trat would be my best recollection.

14

15

16

17
18

19

20

21

22

23

24

25

26
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Q Now, when Johannsen told you that he was going to
take her out of the state, did he tell you the reason?'

A No. |

0 Did you ask him? A No.

€ Vhy, you were a lawyer in the case, weren't you? A Yes
@ You knew Mrs Caplan's relation to the case? A I did
not.

Q@ You knew she was the wife of one of the defendants?

A Yesv.

Q Well, then, when he told you that he was going to take
her out of the'state, you being one of the learned counsel
in the case, why didn't you ask him, "What are you going

to do that for, J‘ohannsen"“? A I never meddled with

Mrs Caplan or any of the associates of Mr Tveitmoe or Mr
Johannsen or any of the pevople that were involved in that
matter in San Francisco.

@ You had -- When you got that telegram you already had
the cipher code, didnt't yoﬁ? A Yes.

Q@ And you paid no attention about Mrs Caplan golng away
at 811? It was a kind of a matter of indifference to you?
A fes sir‘.

Q Yo consideration about it at all? A No sir.

Q How does it come, then, in the cipher code that you

had got up before Mrs Caplan went away, the name "Flora
Caplan® appears.

MR FORD: Objected to upon the ground it is assuming
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4+

thing that is not in evidence, This witness didn't get

it up.

MR ROGERS HE said he had it before Mrs Caplan went away,
eand here it is.

YR FREDERICKS: We didn;t offer it in evidence‘. 0f course,
we have no objection to counsel offering it in evidence'.
We were unabie' to lay the foundationr. If it msy ve assum~
ed in evidence -- .
MR ROE}ERS: It is peoplers exhibit No..23, an¢ unfortunats
number,

¥R FREDERICKS: But the writing in the back.

MR DARROW: é[es, you offered it the second time.

MR FREDERICKS: The writing in the back. We did not of-
fer the writing in evidence,

¥R APi’EL: When this witness was on the stand he iden-
tified that writing.

VR FREDERICKS: But we were unable to -- if it is in, all
right. Ve are willing to assume it is in.

MR ROGERS: It bears the skiddo number; I dontt know any-
thing about it.. Now, do you understand my question.

A I haven't heard it yet. |
0 Read it to him. (Last question read by the reporter.)
A I didn't get up the cipher code and the names and the
code and the names were given to me.
0 Who tgjave it to you? A Mr Darrow.
Q Vhen? A The next day.
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Q@ The next day when? A After he got there.

Q Vhat day was that? A Well, I was there the week

before with Mr Darrow, and then he gave me the code --

we fixed on that code with MT Johannsen and Mr Darrow at
the time before MTr Darrow left. Yousee he left the week
before Mrs Caplan did.

Q@ Preclsely, on the' 23rd‘§ A On the 22nd, and I had

the code from then one "

0 Now, then, you had no concern sbout it, you had no
care about MTs Caplan at all, and you got a messege in

the code containing MTs Capian's name, you say? A Yes.
sir.

Q VWhere is any handwriting, anything in Mr Darrow's‘hand—
witing, or that bears even his finger prints that shows ‘
that he got up that code or gave you a code?

MR FORD: Objecte d to as calling for & conclusion of the
witness, This witness has stated as far & the actual
evidence is concerned, that he had a list given to him by
Mr Darrow personally first, and that hee copied it into
this book. Now, the question as to vwhether there was &any
finger prints in it or anything of that sort showing

that MTr Darrow gave it to him would be purely a matter of
argument to the jury, and the question is‘ ergumentative
and notcross-examinatione I don't think it is a proper
fom of question. Objected to on all those grounds.

THE COURl: Objection overruled.
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A The names and the code itself I had before I had the
book.

MR ROGERS: Where is any scratch of a pen of Mr Darrow's
that' he gave you or that you have or know where is, thgt
shows that he got up that code? A That was destréyed.

I haven't seen it.

Q Whodestroyed it? A I presmme I did myself.

Q. 'Xou presume you did; when? A Vhen I copied it into
the book; ‘

Q Wnen did you copy it into the book? A Sometime the
latter pari of Julye.

Q Well, then, the latter part of 51’u1y -~ the code ap -~
pears in your handwriting? A Yes sir. -
0 And that is the only evidence that you know that exists
gbout that code? A At present that is all.

0 Do you know where we can find anything else in the
future about that code that is in MTr Darrow's handwriting?
A Yo sir,

0 Then the only evidence extant about that code is in
your handwriting that you know anything about, isntt that
so.? A ves sir. »

MR FORZD: &ust a moment.. I would like to have --

MR ROGERS'G Where did you_get that book?

THE COURI‘# The question is withdrawn and another substi-
tuted.

VR FORD: I think there was an answer put in there.
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have evidence that Mr Johannsen had a code. We don't
know whether that is in existence or destroyed. It is
purely a conclusion on the part of this witness what be-
came of Mr Johannsen's code.

THE COURF: If there was an answer strike it out.

The question is where did you get that book? A There
are two things here. We are talking eabout the bHook it~
self. You referred to it as a code, and there is the

nagmes.
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MR« ROGERS. 1 am asking the witness for a single scratch

of a pen of Mr, Darrow's in thisvcode or eny part of it

or any name connected with it.

A 1 haven't got it.

Q& Who bought thie book? A 1 did.

& So Mrs Darrow didn't even buy the book that it is in?

A No, sir:

Q And the code is in your handwriting?

MR « FORD. Objected to on the ground it is already

answered.

THE COURT. Objection sustained.

MR+ ROGERS. Q And the telegram came to you, didn't it?

A Yes, sir.

€ And you understocd it, is that so? A 1 ciphered it

out, yes, 8ir «

THE COURT. Gentlemen--

MR « FREDFRICKS. May it please the court, before adjourning

1 would like to apologize for losing my tewper, gorething

that doesn't often happen with me, but 1 am only huran, and

1 think 1 owe the court an apology and 1 make it.

THE COURT. 1 feel, gentlemen, as 1 said before, that the

strain upon counsellors in this matter is a very great

one, and that inthevery long strain of this trial that the

court should bear that in mind, and 1 thihk the attorneys

at the bar should bear in mind the fact that each one is

under great mental strain here. 1t is an unusual efw
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to present a long case of thie kind, and attorneys
should consider that among themselves. It is a most
regrettable incident, and 1 am very glad that Céptain
Fredericks felt like apologizing to the vourt voluntarily.

(Jury admonished; recess until 10 A.M. June 261th,

15123, )

- -

sconned by LaLAW






