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on the stand for fur ther cro6s-examina tion.

shorter if they are not here.

3:45 P.M.

Jury called; all

R. R A R R 1 N G TON,J 0 H N

(Argument)

AFTERNOON SESSION.

MR. FOED. We consent. 1 think the argul1'ent will·be much

that trey be excused.

TUESDAY, JUNE 25, 1912; 9 A.M.

Defendant in court with counsel.

unless counsel deGire it, why, 1 assume that they consent

MR. ROGERS. It is addressed to the court.

TIrE COUR T. I sugges ted it on account of the jury, 1

think they have a good many hours sitting in one position

and 1 like to relieve them whenever possible. You may

THE COURT. 1 have not called the jury in at this time and

present. Case resumed.

THE COURT. Mr. Harrington was on the witness stand.

proceed.

Defendant in court with counsel.

MR • ROGERS. Q itr. Harr ing ton, do you. know a man named

Berlin? A Yes, sir.

Q Did you employ him? A Yes, sir.

Q When did you employ ~':r. Berlin?

please, we understood that the ruling of the court--

MR • APPEL. Mr. Rogers, with your pern:iss ion, tte Cour t
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1 THE COURT· Yes, 1 was about to regatd--

2 MR. APPEL. 1 W ish your Honor would make a rul ing in the

3 presenoe of tr"e jury.

4 THE COURT. 1 think you had better get a formal rUling.

5 The application of the defendant for the alleged dictagraph

6 tr ansc!' ipt is den ied •

7 MR. APPEL· With an exception on the part of the defendant,

8 and at this point, your Honor, in order to get the record

9 straight, with the permission of counael, we ask that all

10 ·of the witness Harrington's testimony given on the stand

11 against the defendant be stricken out onthe ground and for

12 I the reasons that the defendant has been denied the right

13 of cross-examination upon all subjects connected with the

14 direct testimony of the Witness and his relation to the

15 I
16

17

case.

THE COURT·

MR • APPEL.

The mot ion· to 3 tr ike ou t is denied.

We take an exception.

18 MR • ROGERS. Q When did you employ Mr. Berlin? A 1

Q You knew that he came to you directly from the Burns

should think dur ing the latter part of September or early

in Octo'b@r.
19
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22
agency, do you not? Al knew that he had worked for

26 had been errlployed by the Burns· agency 7 He told me heA

them .'

Q Immediately before working for you? .A No, and after.

Q How long before working for you was it that you knew he
24
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23
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1 been employed there about a month before that, and 1 had

2 worked him in Chicago a couple of years before that.

3 Q. Pe told you that abou t a month before he carne to you

4 he had been working for the Burns agency? A Some time

5 about that. 1 don't pretend to be accurate about the exact

6 time.

7 Q Did you send him over to Franklin? A 1 did.

8 Q Wher, did you send him over to Fr ankl in? A He came to

9 my office sometime, 1 should think in October, to report

10 some matter about a juror. 1 told him 1 had nothing at all

This witness is

by t: Burns also

~m. ROGERS. He can answer the question and then exp~ain

any question. He asked him '{/hen he callie and he told tim

MR. FORD. All about his being employed

is hearsay and should be s tr icken out.

not ~estifying--

THE COURT. 'The rest of that ;inswer is not responsive to

THE COUR T• Read the answer ...

(Last answer read by the reporter.)

TFE COURT. S tr ike out the answer\ from the word II juror II •

when. That is all that responds to the question.

MR. FORD' 1 think he has a right to exp1ain.

to do with the jury, didn I t receive repor ts from them--

MR • ROGERS. If your Honor please, 1 didn't ask for a con­

versation. 1 asked him when he sent him over to Franklin.

without any speech.

MR. A'PT"EL· Fe cannot introduce hearsay evidence.
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occurred.

MR. ROGERS· He stated so.

A It

him to Frm klin.

Q 'And then you sent him over to Franklin? A 1 referred

A He had been out of my employ~ent for Borne little time,

prob~bly a couple of weeks before the Franklin incident

employ about three weeks and then you sent him over to

Franklin?

MR • FlJRD. No, he 6 ta ted only what Berl in told him.

MR. APPEL. Th at is al] r igh t •

MR • FDRD. If hearsay is all r ight-­

THE COURT. Objection overruled.

A What is the question?

(Question read. )

MR. FURD. We object to that as assuming some.thing that

is not in evidence by any competent evidence, that he Was

ever in the employ of the Burns people.

3023
MR. FORD. Perhaps it is not responsive, 1 think that is

correct. We can go into it on redirect examination.

MR • ROGERS. "Pleas e answer the quee t ion.

THE COURT. He has answ:sred i t, ~t.r. Rogers.

MR • ROGERS. Pe said, "He came to me sometime in October. 11

1 asked you when you sent him over to Franklin?

1t-vas after I had discharged him •

Q How long was he in your employ? A Three weeks •

Q Then, cor;ling from the Burns agency he was in your

P 1

2

3

4

5

6

7

8

9

10

11

121
!

13

14

15

16

17

18

19

20

21

22

23

24

25

26



3024

1 Q Then he went back to the Bums .Agency after working

2 for you and Franklin? A I never saw nor heard of him

3 sinc ~ he 1 eft my offic e that day when I t old him about re­

4 porting jury matters.

5 ~ Did you not say before and after he was in your e.mplo,y

6 he worked for the fums Agency? A No sir, you got the

7 thing mixed up.

8 Q You didn't so s~ that? A Well, this man Berlin was

9 working for the egency in Chic~o; I used him for shadowing.
10 pprposes. I think he was with Thiel or l~oody & Bo ,land

11 people in Chicago where I used to get my men. I used him

12 on a case there once or tw~ice, and m~be three or four

13 times. I neverSBl'l him untii he came to see me once in Los

.Ang eles vii th l~r Moore of l{r Davis' offic e, who recommended

discharged him; some lit tIe time after that, probably a

week or ten days, he came back to report about some juror•
•

I wouldn't listen to him, would not enter into any talk wit

him at all, but told him to see Mr Franklin, who had c herg e

of the investigating of jurors.

14

15

161
17

18

19

20

him highly. Then I gave him three weeks' work and I then

21 Q Then you didn't have anything to do with the jury bus-

22 iness? A No sir.

Whom did you say he worked for in Chicago? A 1lyself?23

24

Q

Q No, he? A Either -- I think it 'was either the Thiel

25 people or the Moody & Boland, that is where I usually g

26 my shadows.
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Burns?

Q Now, did you employ anybody els:e from the Burns egency

besides Berlin? A Not unless they slipped one over me.

Q . How about lleoy? A I never worked Yecy one day in my

life; he never worked an hour in my offioe.

Q Did :M:acy ever charge you with being in the Employ of

MR FORD: Weobj eot to t~t as hearsBY. end inoompetent

and immaterial.

MR FORD:· It would not make any difference, your Honor,

mether Maoy charged him. with doi~ this or that; it woull

be purely hearsay; it is not a declaration of this witness

to Mr }laoy.

THE COURr: I think Mr Ford is right about that.

MR ROGERS: No sir, his answer may be comp~tent.

MR :roRD: Let him ask him "Do you know yr Mecy" t or, "did

you mow him at suoh and such a time and such and suoh per-
•

sons being present, d.id you ever say suoh and such thing s" •

as provided by the code.

MR ROGERS: We do not have to do that.

MR :ootID: The code provides for it.

THE COURr: Did lfacy oharg e this witness?

MR ROGERS: I will chMge the form of H.

Q Did Macy ever have a conversation with you in which he

told you, in the Higgins Building, efter you started W

ing for the defense. so-celled, that you were a Burns

MR ROGERS: To his faoe?
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that.

lIT.. ROGERS I said "say to you".

llR :FORD: That is all; right,· or "say to you tt ; it is hear­

Say. The only thing that can be responsive would be some­

thing that this witness may have said, and then only upon

the theory of im~ achment, and the foundation will have to

be laid.

THE COURr: I do not see upon mat theory you offer that,

Mr Rogers; I do not follow you •.

lfR ROGERS: If I tell you, or your Honor t in the 11' esenc e

of the 'witness, I tell the vvitness and I d~ notvent to do

THE COU'RT: Well t all right.

},4:R FREDERICKS: It is innnaterial and hearsay, no matter

v.hat the theory is, your Honor.

1m BOGERS: Why, it is as plain

MR :FORD: If counsel ~rill write it out and submit a copy

to the court and a copy to us vIe vrill make our obj ~tion.

THE COURT: Suppose anybody' eJ.se would accuse this witness

of anything else?

ME ROGERS: Then, I purpose to follow it with

1 and in the employ of :Burns, at the same time pretending

2' to be in the employ of th e defense.

MR JrORD: We obj ect to that on the ground no foundation

has been laid showing the place, the time and the persons

present, and as to what Macy charged him \\Ould be hearsay,

too.
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that was said.

THE COURT: I will resolve the doubt in your favor t but.
I am in doubt about it. but the obj ection is overruled.

A Please read the question. (Question read.) No sir.

1lR ROGERS: Didn't Mr Macy say to you. in your office in

the Higgins Building, about a month after you entered into

the so-celJe d employment of the defense, that· he had been

a Burns man himself, find the.t he beli eved you were a Burns

man I md did you not reply to him as folloW's: ltVlell, if I

could get enough money, I might be. lt ? A No sir.

Q Or words to that effect? A Nothing at all.

Q You know Macy, don't you? A Yes sir, that one-armed

man.
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Q Isn't this, just to call your atten.tion to the con-

versation; did not Macy come to you and ask you for a

pos.ition and did you not say to him, "No, you are a Burns

4 man or have been a Burns man,11 and d idn' t he reply to

5 you, "You are a Burns man yourself and you ought to know,"

for words to that effect, and didn't you th~n say, "Well,

1 probably would be if 1 could get enough money for it, It

or words to that effect, between you and Macy? A No, sir.

Q You know Macy, don't you~? A Yes, sir.

Q Had a talk with him, didn't your A He had been up to

11 my office looking for a position several times.

it is hearsay.

THE COURT. ~~tion denied.

Q An ex-Burns man? A yes, sir, he said so.

UR • FREDERICKS' We n~ove to s tr ike tha t out on the ground

An Ex... Bur ns manQ You knew he was a Burns man? A

sir.

MR. ROGERS. Q Didn't you repeat in that conversation or

say twice in that conversation, "If 1 could get enough

money for it 1 would go over, It to Mr. Macy? A Your ques­

tion is involved ther e. Go over to Mr. Macy?

Q Go over to the other side, the Burns side? A No, sir.

Q Didn't you have it in your mind at that tirue that Macy

was a Burns man and had to feel you out to see if he could

get you over to the Burns side? A Not at that time, no,

. yes, sir.
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1 Q If i,ir. Darrow, in the Hayward Hotel, told you that he

2 had anything to do Wi tb the br ibery of Fr ank1 in, why

3 didn't you testify to it on the stand?

4 MR. FREDERICKS' That is objected to upon the ground that

5 ~t is not cross-examination, speculative and argumenta-

6 tilT e. '!'re wi tness is on the stand to answer those questions

7 that are put to him, and there was no question asked him

8 on direct examination in regard to the dictagraph or the

9 Hayward Hotel or any conversation that he had with Mr. Burns

10 there; no question being asked him in regard to it, the

11 question answers itself, he, therefore, of course, could

12 make no testimony in regard to it.

13 !JIR. FORD. If your Honor wi11 listen to the beginning.

$10,000 from Tveitmoe's bank, to reach certain jurors,

'That he said--

and told him t'ha the had go t ten tb at money, narr1ely,

THE COURT. Read the question then 1 will hear i.lr. Rogers.

(Las t ques tion read by the repor ter • )

MR. FORD. There is no evidence before the ccurt that he

on to testify to conversations like this:

did tell him yet.

MR • HOGERS. Now, if your Honor please, they put this witnes

that :~r. Darrow said he knew that Mrs. Caplan had gone, and

had--I call your attention to the record that there were

reasons Why she went, it was all right, 1'.e knew there were

reasons why she went. He testified that out onthe porch

at Mr. narrow's house !\~r. Darrow showed him a roll of bills
23

24

25

26

fiG
---I 17

I'
. t I
'3~18

\ '
.!:1(

~119

{ 20. ~;

)f

~21

\f22
r



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

jUjU

other matters of that kind. Then it develops on cross­

examination that he had four or five conversations with

Mr. Darrow a t the instance of the prosecution about this

case at the Hayward Hotel, and that he was working for

the prosecution, sent there by them for the purpose of

getting Mr. Darrow to talk and make admissions. Now, 1

want to know if Mr. Darrow said anything to the effect

tha t he was invo 1ved in the br i bery of I.ockwood by

~anklin, why this witness has not testified to it, he

haVing been sworn to tell the truth, the whole truth and

nothing but the truth, namely, the whole truth, if they

asked him about matters of so much less importance than

that, of so much less relevancy and weight With this jury

or so much less illiportance in this case, if he testified,

for instance ~ that he knew there wer e reasons why Mrs.

Caplan was taken to Chicago, why was it that he didn't

testify upon the stand, if he knows, if litr. Darrow ever

said to him in all of his four or five conversations that

he had anything to do With the main fact in issue. Now,

if your Ronor pleases, that is an entirely relevant ques­

tion on cross-examination. It is entirely relevant to

ask the VI i tness Why he has not told everything, if he

has anything to tell. Is he secreting something"? If he

had four or five conversaticns With :Jr. Darrow at the

instance of the prosecution about this matter and i,ir.

Darrow told him that he had nothing to



of Franklin, it is a perfectly legitimate question, why

2 haven't you told us that, and 1 have a right on cross-

3 exaniination to put my questions, it not being direct, if

4 your Honor please, not direct examination but cross, 1

5 have a right to ask him if you know anything about an

6 admission of Darrow that he had any tting to do 'IV i th th e

7 br ibery of Lockwood by Frankl in, why didn 1 t you Bay so.

8 1 have a right to that, sir.

9 MR. FORD· Now, if the court please, we made the objection-
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I may say, if Darrow told you ,if he had anything:No sir.

to do with the bribery of Lock\vood by Franklin, \'by haven't

you testified to it.

MR FORD: If the court please, we ~aving made the objection,

have the right to close. Counsel has asked this wi tness

why if -- has stated here, rather t in the argument, that

this witness is S\vorn to tell the truth. the Whole truth

and nothing but the truth, but your Honor knows, and we

know and counsel lmows that the wi tn eBS is not allowed

to testifY to anything except in response to the answer

only a few moments ~o in response - - in· response to the

question, whEn a few moments ago an answer was stricken

out simply because itwes not responsive to the question,

and VIe conceded it was properly so, this witness can only

answer such questions as are propounded to him. The only

person who knows why the questions -- why other questions

were not asked of him, is the prosecution. The prosecu­

tion has its reasons for asking only a certain number of

questions and for letting other times to -- other cpestions

go until we consider that the proper time has arisen t

ask those questions, ~d counsel knoww that, and it is

,
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J 1 I MR ROGERS; It they introduced a part ot a series ot conver­

! 2 sations upon any subj act and the:ce existed any more I have

a right to ask him wQyhe has not testified to any more, if

they exist. I don't have to ask him, d.o they ei:ist?

Did he say anything of that kind, on cross-examination?



1

2

3

14

15
i;
I
16
t
17
"
18
J
! 9
t
1
i10

111
,
12,

i,
13?,

I
14[

i
15

16

17,
! 18I
i

19
i 20!
"
I 21

/ 22
I
! 23\
I

24

25

26

fair to the vtitnews in the presence of this juzY to stand

up here and accuse him of trying to conceal testimony,

try.ing to conceal facts from the jury when he is bound

to answer only suc h qu estions as are propounded to him,

and so, when this question is put to him. if there were

other conversations, way didn't you tell them -- ~bout

them -- the answer is perfectly obvious to the court. but

it may not be to the jUlY. The answer is because the ques-

tions were not asked cone erning those other matters. Our

resons for not esking concerning those other matters have

been discussed in th e absenc e of this jury

MR 'ROGERS: I take an exception to that.

MR FORD: I want to be fair to counsel and not repeat them

~ the present ttme, but in fairness to the witness I

think the jury ought to understand that the vii tness is

presumed to tell the whole truth in answering every ques­

tion t hat is propounded to him, and the burden of asking
I

questions rests upon us and the defense. 'We hmre asked

certain ~lestions we are interested in. If counsel wants

the whole truth, let them ask about everything that has

occurred, and not correct the witness for not having told
,

the whol e truth or not answering the question when he has

not been asked the question. This question assumes some-

thing that is not in evidence. He aaid. if such and such

things occur, it isn't in evidence that these other

versetions occurred yet. Let counsel bring it out,
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1 wants to.

2 MR .APPEL: If your Honor please

3 THE COURT: I don' t think the question accused him of

4 any impropriety. The objection is overrulere.

5 M'R FREDERICKS: We make a further obj ection, your Honor,

6 that we would like the court to rule on it. There was

7 nothing gone into on direct ~anination in regard to any

8 questions or ~y time or any conversations at the H~8rd

9 Hotel, and we therefore object to questions on that line,.
10

-
because they are not c ross-e:mnination. We are not press-

11 ing the matter, but ~~ wish the record to show that we

12 have obj ected.

13

14

15 I
16

17

18

19

20

MR APPEL: Your Honor, we have a right to ask this witness

MR FREDERICKS: I am not arguing it.

1,fR APPEL: You made an obj ection now, and we hare a right

to ask this witness ~ it is he didn't testifY to any

further facts, tf' he· knows them? We have a right to show

if it is po esible, if the witness has been instructed to

leave that out --

21 THE COURT: Let him answer the question.

22 MR FREDERICKS: OUr objection is overrmled?

23 THE COURT: yes sir.

24 ! What is the question? (Last question read by the

25

26

reporter. ) I was not asked any such questions.
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Q About whe ther he had any thing ·to do with the br i bery

Q That he had anything to do with the bribery of Franklin,

A Some few

A .Fr ankl in~down there at the Hayward?

Q The bribery of Lockwood, yes. A No, sir.

Q He told you he didn I t, didn't he? A No, sir.

Q, Yo~ say he didn't tell you that he did or didn't tell

Q. Were you told to suppress it'? A No, sir.

Q Did it ever happen?

MR. FREDERICKS. That is ohjected to as being indefinite.

1~. ROGERS. Cross-examination.

MR. FREDERICKS. The witness may not understand what is

meant by "it"--l do not.

THE COUR T· Objec tion sus tained.

BY MR. ROGERS. Q Did he ever tell you tha t? A Tell me

what?

about questions to ask him, didn't they?

things, yes, sir.

of Lockwood? A No, sir.

Q They gave you questicns to ask him, or instructed yeu

Q Was the bribery of Lockwood among them? A No, sir.

Q You were not to ask him anything about it? A 1 Was not

prohibited from asking, but 1 was not told to and 1

not as k.

you that he didn't? A That is my answer, yes, sir.

Q. You asked him about it, didn't you? A No, sir.

Q Were you.sent out here to find out about it? A About

what?
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Q. You Were not told to? A Yes, sir.

Q Now, it was Foster and Lawler that talked to you about

wtat you were to ask }f.r. Darrow, wdsn't it?

MR. FORD. We object to that on the ground the question has

been asked and answer ed before.

THE COURT, Objection overruled.

A :VIr. FOB ter had nothing to do with it.

MR. ROGERS. Q Well, ;,lr. Lawler, in Yor. Foster's presence?

A Yes, sir.

Q What is that? A Yes, sir.

Q Well, now, wasn't it the reason that you--now, when

you were sent out here to get Darrow into a room anl talk

to him and you were not told to ask him anything about the

bribery of Lockwood at all, or the bribery--the Franklin

matter, waen't it because you and Foster knew perfectly

well that you were the man that put it up with Franklin and

that it was a frame-up from the start and there was no use

in telling you to ask Darrow about it?

MR • FREDERICKS. We object to that on the ground it assur:ies

a fact not in evidence. The Witness has ·not said that he

did not talk about the Franklin matter--4n the way counsel

had put the question he couples it in With the statement

\Vh ich the witness did rrake and one answer to the que s tion

would undoubtedly be--

MR. FDRD. It als 0 ca] Is for a conc 1. uBion of the witness

what was in the rrlinds of Foster and Lawler and their p
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poses, and in addition to that it is argllinentative.

THE COURT. Read the question.

(Question read. )

THE COURT. Objection overruled.

MR • FREDERICKS. VI ill theCour t permit me to call the

Court's at~ention now, the witness said that he was not

told to ask Darrow anything about the bribery of Lock­

wood and he has not said that there wqa no conversation

in regard to the Franklin matter, and the question assumes

that he did, it is such a general thing--

THE COURT' Perha.ps there is such a distinction there.

MR. ROGERS- Of course, the Witness has been given an ~f!.ic~

1 suppos e he can answer.

THE COURT. Wait a minute--read that question again.

(Question read again. )

THE COURT, Captain Fredericks is right about the witness's

testimony in regard to the Franklin matter.

MR. FREDERICKS. 1 ask the elimination of tr.e Franklin

matter from the question, because it is too broad.

MR. ArrEL. We ask it in that broad sense, your Honor.

THE COURT' Objection sustained.

MR • APPEL' Exception.

MR • ROGERS. Q Now, that you have heard the objection,

do you des ire to change any teG tin.ony you have just e;ivenr

MR. FOPD. We object to that as irr.:-:iterial and irrelevant,

not cross-examination.
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1 MR • ROGERS· If not, 1 wi 11 have it read.

2 }ffi. FORD. We object to that queation as not proper to

3 express to the witness, the witness has not expressed any

4 desire to change any testimony.

5 MR • ~OGF.RS. 1 knO\v he has not, 1 am asking him.

6 THE COURT. Objection overruled.

7 A Please read it. (Ques tion read.) 1 do not think 80;

8 no, si r •

9 MR. ROGERS. Q Were you told to inquire about the bribery

10 Of any juror? A About the briberty matter there was, 1 do

11

12 I

13

14 I
151

I
16 I

not think, any juror 1 s name mentioned.

Q Did \~r. Darrow say or deny to you that he had had anything

to do wi th the bribery of any juror?

MR • FREDERICKS· Read the question.

MR • ROGERS. Wai t a mowen t--he has got it.

MR' FORD· We are en ti tls"d to it.

is
Now, your Honor, this apparently~an atteffipt

THE COURT· Read it.

(Question read.)

MR • FORD. Which is which 7 We obj ect to it on the

ground--

~m". APPEL.

to give this witness a chance to think aboutit. Your

Honor~ the question is perfectly plain, he can say, "1

object on such and Buch legal grounds."

17

18

19

20

21

22

23

24

25

26



1 THE COURr: Counsel is objecting and you cannot deprive

2 him of that right.

3 MR APPEL: It is too plain to not be understood, your Honor

4 THE COURr: He has a right to obj act. What is your 01:>-

5 j cction?

6 YR APPEL: The witness has started in to thinking, your

7 Honor, ~nd they are giVing him more time and more time,

8 and this way we will stay here until dooms-day.

9 THE COURT: What is the obj ection?

10 MR FORD: The witness CM take all the time he wants to

11 think vlithout my making an obj action at all, end we will
. .

12 take all the time .we want to make the obj ection.

13 THE COURr: Make your obj ection.

14 MR FeW: We objec~t to the question on the ground it is

15 8 compound question, containing two questions, each one of

16 which is inconsistent vdth the other, one is, did he say

17 anything about the briber,y matter, end the other is, did

. 18 he deny anything about the bribery matter. Now, he cannot

19 answer that yes or no; it is absolutelY impossible to answe

20 that question yas or no i it is a compound question.

21 }!R APPEL: The question is, did he say or deny he had any-

22 thine to do with the briber,y. Did he s~ he had anything

23 to do with the bribery of jurors?

24 MR FREDERICKS: Two different questions.

25 l!R ROGERS: I will chang e· it.

26 Q Did Ur Darrow deny to you he had anything to do with
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1 the bribery of any jurors? Now, 1 et us see if you unde:-­

2 stand me.

3 MR FORD:. No obj ection.

4 M'R ROGERS: Thmlk you.

5 A I don,t think that question was asked.

6 Q 'Why not? A· Because it was not.

7 Q What is that? A It ~s not asked.

8 Q Why not? A I don't mow.

9 Q Wasn't it because you knew who had something to do

10 Vlith the bribery of the jurors that you didn't ask it?

11 A Oh, I knew --

12 Q You knew you and Foster put it up, didn't you?

13 MR FORD: Just a minute; v.e ask that the witness be per­

14 mitted to answer.

15 THE COURT: yes, finish your answer.

16 A I knew what yr Darrow told me he intended to do with

17 that $10,000; I knew the admission he made to me the morn-

18 ing after Franklin's arrest.

19 Q But, when you had this dicte.graph working and the re-

20 porters at the end of it, wny didn't you ask him then, uDid

21 you have anything to do with the bribery of the jurors U ?

22 A Because I never knew anything myself about the bribing

23 of the" jurors.

24 Q WhY is it you didn't ask Darrow there when that

25 diete.gr8~ ,v.as working, uWQy, didn't you give

26 Franklin?", so that the dictagraph might hear it?



3041

1 MR FORD: Read that question.

2 MR ROGEES: You Ileed not ha.ve it read. Give him all the

not.

time. to think he needs.

MR FORD: lwant it read, end I am entitled to it.

THE COURT: Read the question. (Question read.)

MR roGERS: Didn't you give that money to Franklin?

There is no"why"in that. A That was asked, but not

in that way.

Q What 'did you ask Darrow about that? A "You know, Dar­

row, you admitt-ed to me the morning after Franklin's ar-

r est that you did."

Q What- did Darrow say' to you then? A He said he did

Q He said "Youv.ere dreaming", didn't he? A No sir, I

am not a dope-fiend, I don't --

Q Didn't he say to you then ,"Why, you are dreaming,

man; I never did any such thing"? A No sir.

Q 1.h.at did he say to you? A He said he didn't tell me

that.

Q Didn't he say, "You are a liar"? A No sir.

Q Or words to that effect? A No sir.

Q But when you did say to him there "Why, you told me

you did give him that money", he said, "Why, I did no

such a thing"; d.idn't he say that?

MR FORD: Read that. I don,t think counsel meant

question.
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1 MR FREDERICKS: That question is unintelligible.

2 MR ROGERS: If it is unintelligible, I will change it.

3 Q When you said to Darro,v, "Why , you tol d me you h 00.

4 $lOi,OOOto bribe jurors with lt
, or something of that sort,

5 Darrow said to you"! dJId no such a thing", or words to that

6 effect, did he not? A yes sir.

7 Q And he didn't know that the d1ct~raphwas working then

8 did he? A I suppose not.

9 Q And he 10Qked you right in the eye when he told you

10 that, to o~ didn't he? A I don't remember.
. ...

11 Q Did you look him in th e eye any more than you have

12 I done here in the court room when 'you said it?

13 MR FREDEBICKS: We obj ect to that as immaterial.

14 THE COURT: Objection sustained.

15 .lffi APFEL: Exc eption.

16 MR ROGERS: Now, my didn't you s~ to him, 1tWhy, I saw

17 you have $10,000 in money" for the purpose of having the

18 dict~raph hear it, or words to that effect?. .
19 MR FORD: Let me h ear that question again.

20

21

22

23

24

25

26
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THE COURT. Read it.

(Question read. )

A I did tell him that he told me about the $10,000.

MR. ROGERS. Q Didn't you say there that you saw it7

A He showed it to me.

Q Did you say there in that room, tIl sa\r; it? II A Saw

what?

Q The $10,0007 A 1 or.ly saw what he said was $10,000.

Q All right. Didn't you say there in that room that you

saw what he said was $10,0007 A 1 donlt think 1 did.

Q Do you swear you didn't? A 1 am under oath.

Q Well, 1 understand that. You just said a minute ago

you didn't think you did. Now, 1 mean, are you positive

about it? A That is my best recollection.

Q Then, didn't Darrow say, nOh, where was it 1 ever showed

you $10,0007" and didn't you reply, "Either at the house

or the office, 1 don't remember which."1 A No, air •

Q Nothing of tha t kind 7 A No, sir.

MIl. • ROGERS. Now, if your Honor pleas es, we demand again

the production of the di=tagraph papers, the sheets

written, to contradict the witness, he having testified to

conversations occurring down there and having seen the

paper itself and it having been shown to him; 1 demand it.

MR. FORD. And we decline to give it on the ground that the

document referred to is not competent evidence, is a writ­

ten communication made to tbe Dis tr ic t Attorney in



3044

/

It will come out at the right time.

There '-vont be any innocent man convicted.

1 am done, your Honor J that has got to

There is no such thing in a criminal case,

The public interests will suffer, your

We will not suppress anything.

your Honor.

MR .. ArrEL.

MR. FREDERICKS.

Honor, if an innocent man is convicted by suppression of

the evidence ..

stop, that has got to stop.

V~ .. APPEL. Public interest demands ttat the paper be "

given to us ..

MR .. FREDERICKS· Now, stop it. 1 have stood this thing

just as long as 1 am going to stand it and 1 will stand it

MR .. FORD.

MR. FREDERIGKS.

MR. FREDERICKS.

no longer. j

THE COURT. Captain Frederi~ks, sit down.

M? FREDERICKS. 1 have stead this thing until I have

gotten sick and tired of it. If this is going to be a

1 confidence and the public interests would suffer by dis­

closure of it at this time.

16
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18
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i

21,
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~~I~l~( ::~ ::P::·al:e::m::gW::~ ::::t~:ea:f:::t:X:n:o;::: :::;uct
1 cf the case here is the most prominent part, the suppressio \

i 4 of any evidence for public interests. Just think "fbat ~
I /4 I sort of a misnomer it is, jUs t think how they int~r~;et the. :,:1]

{Y1~5 la"" ll'ke che"'l'ng gun'J, ," " to think those words ha~e such a I

significance, your Honor.. ,,
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1 court of justice let us have a court of justice and if it

2 is going to be a fight, then 1 will have a fight.

3 THE COURT. Captain \ be seated.

4 MR. FREDER.ICKS. 1 want to know, your Honor, how much

a demand for

If counsel on either side are 80 overvlork c

1 have reached the limit.

Sometimes 1 do, Mr. Rogers.

1 think the court is quite capable of disposln

1 jus t saved Cap tain Fr eder icks f1' OIL con:rr:i t tin

The question before the court is

NOVI, there is another rratter before the court.

Wait a minute, 1 want to say 80lm thing. There

crime, and 1 do not deserve it.

THE COURT.

THE COrlR l' •

defendant.

MR. FREDER leKS.

THE COURT·

is no ?ecessity, absolutely no occasion for this outburst

of this rratter without any further assistance.

certair\iOCUTl'ents in the possession of the Dis tr ict Attorney

on wbich amos t care ful, dignified and scholarly ar gUlJlent

has been presented to this court since 9 o'clock this

corning until after 3 this afternoon; t~e court being fully

<:i.dvised upon the n:;atter did deny the application of the

on either side.

MR • FORD.

and nervously exhausted aa to become hysterical they can

say so and the court will adjourn and give them

!l..m. ROGERS.

5
longer 1 have got to ~ndure the insults of the other side.

I MR. FOGERS. Do you include me in that?

~ I ,UR. ~EDERICKS.
STHE COURT. Captain Fredericka \

1~1
11\

I
i
r



of the situation the court will say) under the circumstances

~ able opportunity to get over it, but the hyeterical

\

2 outbursts seem to indicate overwrought nerves on both

3 sides) entirely out of place. Realizing the intensity
~,
\ 4
~:
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\
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that it must not be repeated. These personal attacks have

absolutely nothing to do with the merits of this case,

absolutely nothing.
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Counsel on either side are not on trial here. Mr Appel's

personal attack upon Captain Fredericks was entirely out

of ~der, end Captain Fredericks' reply was shockingly

out of order. ']he court is amazed. Gentlemen that have

presented the brilliant and scholarly arguments that have

been presented here, that they should so far forget

themselves. Let us proceed. Let's drop the incident t Mr

8 Appel.

9

! 10
1
! 11
j
: I
, 12

13

MR APmL: I know, your Honor, but I was not looking at

Captain Fredericks when he was attempting to do something

to me, end afterwards, upon reflection, after I was told,

I wish to say, your Honor, that we assign his conduct here

as prejUdicial to the rights of this defendant. \~ as-

14
1

sign his conduct as error in this case, pr ejudicial to the

15 I rights of the defendant, and I wish to state right here that

any personal demonstration on his part has had absolutely

no e:1'fect upon me by way 0:1' intimidation from him or any-

this? I assumed that this incident was closed.

THE COUBT: It is closed.

UR FREDERICRB: I ask your Honor to keep it closed.

MR ROGERS: If your Honor please, I have something to sl\Y--

16

17

18

19

20

21

22

23

one else.

MR FREDERICIm: Now, are we going to have some more of

24 MR FREDERICIm: If it is an assignment of error, there is

. vous strain upon gentlemen in pr.esenting a case of this

25

: 26

no obj ection to that.

THE COUBT: That has been done• Now, gentlemen,
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The District Attorney has in his possession,

Obj ected to upon the ground it calls for a

conclusion of the wi tness whether or not -- the witness

according to your knowledge, a full account of what was

said between you and Darrow at that room, a part of which

I have asked·you concerning, has he not?

MR ROGERS:

1m FORD:

has already testified that that District Attorn~ showed

10 him some sheets. There is no foundation to show that this

kind is liable to be very great. I think the time haa com

to let the question close where it is. ~
----1-+-...,;.(

-. /
I

Did you ask DarroVT in front of the dictagraphtion.

if you had anything to do with the bribery of jurors.

witness knows an~thing about the preparation of those

sheets, and ",matever knowledge he may have, those sheets

would be surely the best evidence; not What the District

Attorney may have told him, or may have shom to him,

coupled with the fact whatever was shown him was taken by

the \vitness' testimony, therefore, ,it will clearly ap~ar

to the court that any testimony he may give upon that

will be hearsay and a conclusion upon his part,and upon

those g rounds we obj ect to the question.

THE COURT: The objection is sustained.

UR roGERS: Exception.

Q Now, you say you c arne here and \vent into that room

to get' DarroVT there, and so forth, atter a conversation

wi th ur Foster and llr La\vler, to protect your own reputa-
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·18

19

20

21

22

23

24

25

26



3049

1 A In the first place I didn't come at Mr Foster's sng­

2 g estion. That ans\ver will mlBY/er all -the way through.

3 In the next place Ur Darrow did tell me t here himself, that

4 I had nothing to do with it.

5 Q What did he say to you? A That you had nothing to

6 do with that.

7 Q What did you ask him before he made that reply, if he

8 ever did make xt? A 1~ recollection is that I said"I

9 had nothing to do with it, Darrow." He said, "No, you

A I wanted to get him on

10 didn't."

With what? A with the jury bribing.11

12 I

I
Q Why did you ask him that?

13 ;ecord.

14 Q . Well, now, then, if you wanted to get him on record for

15 the purposes of the prosecution, why didn't -- you also
16 I

asked him if he had anything to do with it, did you? A I

17

18

19

20

21

22

23

24

didn't get him onrecord for the purpose of the prose­

cution. I did it for myself -- 'What is the lest part of

the question?

Q You asked him if he had anything to do wi th it, you

said a while e,go, and he said, ·Certainly not tt ,or words

to that. effect.

MR F01tB.: That w'as not the question at all. Vie obj act -­

A That is not the question you asked a while ~o. It

25

26

was in reference to showing the money.

JlrR ROGERS: Did you ask him if' he had anythi~ to do "(
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1 the briber,y of any juror? ANo sir.

2 Q '~not?

3 MRFORD: Objected to as irrelevant and immaterial.

4 THE COURT: Overruled.

5 A Because he told me onc e before th at he had.

6 ~JR ROGERS: But that was not with the dicteeraph listening~

7 Now, you were on this occasion, trying to ~et him on re-

8 cord, werentt you? A yes sir.

9

10

11

12 I

13 1

141
151
16 I
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argumentative, more argumentative than ever.

he made about Franklin the morning of the arrest.

Q 1 am not talking about that. 1 am talking about this

dictagraph conversation. A You should express it, if

you pleas e.

Q 1 will express it. 1 am talking about your room down

in the Hayward. Did he tell you indirectly that he had

a.nything to do with tte bribery of jurorB down in the dicta-

THE COURT. Objection overruled. ~

A Because :Jr • Darro-v never told n.e outr ight in V/ords' ~

tba t he h ad anything to do with the br i bing of juror s . -.-....-
MR. ROGERS. Q Did he tell you not outright that he had

anything to do with the bribing of ju.roro'? A Yes, sir.

Q. What did he tell you? A He told rr,e that--the renlark

A Yes J sir.

MR • FDRD.

THE COUR '}'.

MR. POGERS.

lv'R • FORD •

Q Wel1,then, why was it when you got him on record you

didn't ask him, you and he being alone and confidentia.l,

why wasn't it you didn't ask him something about the

bribery of jurors?

Objected to as argumentative.

overruled.

Q And with the dictagraph listening?

Fspec ia.l1y the latter acidi ticn J it is very

graph conversation?

9s 1
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Q What did he tell you? A :F!e told me not to tell ~,~r. Ford

or the others about his conversation with me on the porch,

to 6uppress--
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about the conversation 1 had with hilli.

Q Didn't he say to you he never had any such conversation

\\
\
.I

\
(

A Pardon rre, you have got that--l said

tha t he den ied he showed rr,e the money on the porch and

then several times he asked me not to tell Ford or Lawler

did have it--

1 Q Then he denied he ever had such a conversation with

2 you?·· A He did.

3 Q Wten he denied that he had ever had any such conversa­

4 tion with you then he told you not to tell Ford about it?

5 A Yes,eir.

Q Well, when he denied that he had it, told you he never

I

12 I
13

with you? A Pe said be didn't remember.

Q Didn't he say he never had any such conversation With

14 you? A 1 think be did.

two of ourselves and nobody will know about it and you do

A Because 1 told him, "Yes, you did, Darrow; you did have

Q Well, then, when he said he didn't have any such con­

versation With you, Why did he ask you not to tell Ford \'

that he had the convers~tion that he didn't have With you? I

tf'vV ell,"

a private conversation between the

that conversation and you showed me tt,e money."

he said, "ttat was

,15

16

22

23

24

25

26

not have to mention it."

MR • FORD. Just a morr,ent. nile we are getting down to

order 1 hope we will contir~ue in it and 1 don't 'te1ieve that

the Witness should be interrupted by laughter or being

sneered at, and the Witness was interrupted.

MR. ROGERS. 1 shall laugh at tbis witnessand 1 probabl)



should exercise that control over his conduct and 1 cannot

tainly an improper statement. 1 expect the gentlemen at

1 n:eant that 1 'liould refrain from anything that might

the bar to refrain fron' sneering at witnesses on the stand

1 prob-

Every counsel

not to tell it,and withthe same thing-

know it, that is all, in itself.

THE COURT. I tbink tl:e statement of i~r. Rogers ie cer-

cannot resist sneering at hJim. 1 will do my very best to

preserve decorum. 1 shall not comrr.i t violence in the

court room if 1 can restrain myself, but 1 do not promise

that when 1 hear a man say that Darrow denied the conver­

sation once and then hear him say that he asked somebody

is no t a breach of decorum in thi scour t I'oom, we ~w an t to

ably shall laugh and it may be a sneering laugh too, and

1 cannot be sure of that, but if a t any time 1 have

offended the digni ty of this court 1 stand ready for

3053

your Honor's reproof.

under all circUIrstances and at all times.

:MR. FORD. 1 will leave it to your Eonor if that conduct

believe that a gentlenan of j,Ir.. Rogers's standing or

position at the bar qUite means that.

MR. ROGERS· 1 will tell you what 1 did mean, your Honor.

prejudic,e your Honor's control over the proCeedings

of your court rOODi. 1 shall, as in the past, endeavor

at all times to govern rryself strictly in a~cordance with
25

(
/
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the rule of decorum, however, 1 cannot, 1 cannot resist
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shmVir.g at times my disbelief in improbabil i ties, and so

far as sneering is concerned, 1 don't mean to say that 1

will sneer at the witness. 1 will merely say 1 don't

believe that he is telling the truth, and we will let it

go in the record and 1 wi 11 nevor sneer again so my sneer

will go in the record. 1 don't believe he is telling

truth and 1 will keep a straight face.

FREDERICKS. We would like to have accompany that in

the record we do believe he is telling the truth.

THE COL~T. Now, gentleKen, let's go on and try this

Neither counsel on either side is on trial. lam afraid

we have perhaps worked over-long hours today. Perhaps we

ought not to do that but perhaps it is my fault. Let's

finish out th e balanc e of the day in tak ing evidence in

this case. What is the question?
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1 MR ROGERS: Did you say to Mr Darrow, for the purpose of

2 having the dictegraph hear you, ftYou told me you brought

3 the money frmm San Francisco?ft A I don't remember.

4 Q Would your me.mo~ be better if yon looked at the trans­

5 cript of the dictagraph testimony?

6 1m FORD: Obj~ted to upon the ground it is irrelevant and

7 immaterial: the vdtness has only one way of refreshing

8 his memory according to section 2052 of the Code of Civil

9 Procedure, or 2047, maybe I have it wrong -- at any rate,

10 whatever the section is, by the memorandum made by him

11 at the time in his own handwriting, and being made at his

12 I direction or being one read over by him immediately af­

13 tervfards and corrected, and unless th. Vitinsssrequires

14 the nse of such memorandum, it is not for cOlUlsel to

15 put a question of that character. Our objection is, it is

16 not cross-examination; irrelevant and immaterial.

17 MR BOGERS: 2047: (Reading) ftA \ntness is allo,~d to re-

18 fresh his memory respecting a fact by anything writl:ten

19 by himself, ~r. under his direction. ft Now, he knew that

20 this dictagraph was taking it down. He was talking for

21 that purpose; he was talking for th e purpose of having it

22 taken down, therefo-re, it was under his direction to that

23 extent. Direction doesn't necessarily mean control, but

24 it means participation. Now, those stenographers were

25 working just as much under his direction, sir, as if

26 they were working in the room. He was talking for th
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not cross-examination.

THE COURT: Overruled.

Read the

tion overruled..

question,.

MR'ROGERS: He says he doesn't remember.

A It might or it mi~ht not.

MR ROGERS: Are you wnling, if the transcript of testi-

mony is produced here in court, are you willing to

THE COURT: Overruled.

this conversation.

A It wonld have to depend whether my memory would refresh

of its own accord or throl~h reading the testimony.

Q If yon saw what VwBS taken down on that subj ect at

the time would )tott not be able to answer whether you

said that or not?

THE COURT: This question is largely preliminary. Objec-

purpose of having them hear. Now he says he doesn't

remember. Under his direction there was being taken down

(Last question read by the reporter.)

A That would depend on the accuracy of the testimony,

of the dictagraph testimony.

Q. Well, assuming it to be accurate, would your memory

be benefitted by the transcription of it?

UR IDRO: Obj ected to upon the ground that it is a self­

evident proposition. The question answers itself.

1m IDRD: Obj ected to upon the ground it is argumentative,
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1

2

3

at it and see if you can remember?

MR FORD: If the court pleas~t it doesn't make any dif­

ference whether he is or not. We obj eot to that as incom-

I ask that it be produced then, for that pur-

yes sir.

MR ROGERS:

4 petent, irrelevant and immaterial. Suppose this wi tness

5 is willing, what benefit is that going to be to counsel?

6 SUppose he atlsyters he is willing to do that? Your Honor

7 has rul ad that they cannot have it and we are not going

8 to give it to them whether the wi tneSB is willi~ or not

9 willing. We obj ect upon the ground it is incompetent,

10 irrelwant and immaterial and notcross-ED\:amination.

11 }fR ROGERS: We have got a different situation.

12 THE COURT: Obj eotion overruled.

(Last question read by the reJX)rter.)13

114 I A
I

15 I

16 pose.

17 MR :roB]): Obj ected to under subdivisioUt 5 -- we refuse

18 to do it under subdivision 5 of section 1881 of th e Code of

19 Civil Procedure, on the ground that any communications

20 we have upon that subj ect are made to the District At-

21 torney in official confidence, and the public interests

22 \.,ould suffer by the disclosure of the same at this time.

23

24

THE COURT: Obj eotion sustained.

JJR ROGERS: Ifuz:c ept ion.

25 q, Didn't Darrow answer to you then, when you asked him,

26 "Did you"-- -Did you tell me that you brought the
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1 from San Francisco?U Didn't Darrow s~, uI never told you

2 any such thing, and I never brought any SUCll moneyU, or

3 words to that effect? A No sir.

4 Q, Well, then, if you don't remember if you ever asked

5 the question, how is it you cannot say he didn't make

6 that reply? A Because I knOlY no such answer was made.

7 He was hedging all the time.

8 Oh, hedging 'all the time? A yes.

9 Q Did he answer any such question? A About what?

10 Q Abou t bringing the money from San Francisco? A I

do not remember.

Q Then, how do you know he \~S hedging about it?

13 A Because I knOVT he did not make such an answer as that.

14 Q Do you know whether you asked him anything about bring-

15 ing the money down from San Francisco? A/ Not that I

16 recall.

17 Q Do you know 'Jlhether he said anything to you about it?

·18 A I do not recall.

19 Q I will return to th e conversation at the Haywards

20 lfR FORD: Isn't this conversation atthe Haywtlrds?

21
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23

24

25

26
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11e 1 MR. ROGERS. Yes, 1 said 1 would return to it. Inthe

2 meantime if you are shown any dictagraph sheets 1 will

3 interrogate you about it, or any sort of a fefreshrrent of

4 your recollection, 1 will interrogate you about it. Now,

5 for the short time that remains Lwant to direct your

6 attention to the alleged conversation about Mrs. Caplan.

7 What did Darrow tell you about Mrs. Caplan?

8 MR. FRF:DER leKS· Obj ec te d to as bei ng indef in i te . The

9 witness's testimony shows that he had two conversations

And Darrow told you tbat he had talked with Tveitmoe

had spoken tc Tveitmoe and Johannsen ,when he was up in

San FranciBco the week before about their

that there were reasor:.s for her going.

Q How do you fix that date? A 1 left--l came to Los/

Ar;gel ee. on the morning of the 1st.

and Johannsen about it and there were reasons? A Yes,

sir.

Q

19

20

21

22

23

24

25

26

10 about Mrs. Caplan.

11 MR. ROGERS· If he hadffive, the question includes it.

12 MR. FORD. Which one are you referring to?

13 MR. ROGERS. 1 am not referring to anyone. 1 am askir:.g

14 him if he can tell me what Darrow told him about Mrs.

15 Caplan.

161 THE COUR'T· Overruled.

17 A If you refer to the morning of Al..:g.ust the 1st, 1911

18 why, he told me that he had knovm a boutit and tba t he
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Q Was that after Mrs. Caplan had gone, as you understccd

it? A Mrs. Caplan left, if 1 reffiember rightly, around

the las t of July 0

Q You have been told that since you came here, haven't

you? A 1 remelIber it.

Q. You have been told that since you carne here, haven't·

you? A No, sir.

Q Nobody told you that? A No, sir.

Q You have been talking to the District Attorney's office

every day since you have been on the stand, haven't you?

A No, sir.

Q You have been up there every day, haven't you? A Yes,

sir.

Q New, did ~~r. Darrow tell you what reasons there were for

Mrs. Caplan go ing away? A No, sir.

Q Did you ask him? A No, sir.

Q When he said there were reasons for it did you have

no curiosity about what the reasons were? A 1 can't

Bay tba tId :i d •

Q Didn't you know as a lawyer she could not be put on the

star...d ?

MR. FORD. Objected to as irrelevant and imr;;aterial, not

a correct statement of the law.

THE COURT. Objection overrl.11ed.

A 1 didn't think about that feature of it at all. 1 was

not interested in Mrs. Caplan.



if you refer to the time 1 wCls in Los Angeles.

Q Were you up there about the 29th of July"/ A 1 vias.

Q The 28th of JUly'? A Yes.

Q Up there when she left? A 1 had no personal knowledge

time, weren't you?

1

2

3

4

5

6

MR • ROGF:RS. Why, you were up in San Francisco at the

A 1 was there pr ior to the time,

3061

1 never saw the

A The Ar

7 of her going outside of what I was told.

8 won.an in my 1ife •

9 Q That is not what 1 am asking you. You were upc there

10 at the time she left? A That 1 understand she left, yes.

11 Q You got a telegram about it 7 A Yes.

12 Q Where were you when you got that telegram?

13 naut Hotel.

14 Q Now, if you had no previous knowledge of it and had

15 never talked about it, how did they corre to s end you that

16 telegram'? A 1 do not know.

17 Q That is a nlystery to you why they should send you the

18 telegram to San Francisco that Mrs. Caplan had gone away

19 when you had no previous knowledge of the circur.stances

20 wha tever'? A 1 can't say that.

21 Q Do you know why they sent you the tel egr am to the

22 Argonaut Hotel that Mrs. Caplan was out of the state?

23

24

25

26

A 'The .telegram didn't read that.

Q Well, whatever tte telegram did state? A No, sir.

Q You didn't know sbe was going'? A 1 knew what

told rr;e that r.e was going to take her.
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1 pres ur:,e he

1 think it was

B ir •.

A

Yes,

A 1 don t t know;

1 don t t reca1l th at he did.A

Q Xrou knew that Johannsen told you he was going to take·

her? A yes, sir.

Q Where was :Carrow then?

Q When did Johannsen tell you that?

on sa tur day 0

Q The saturday before she left? A

Q Where? A At TveitIr,oe'a office.

was in Los Angeles.

Q Did you know from whom the telegram came? A Yes, sir.

Q Did you understand what it meant? A Yes, sir.

Q Bow long before that time had Darrow been up in San

Francisco? A TIe left there on the afternoon of the 22nd

of JUly.

Q The afternoon. of the 22nd of July. Had Darrow ever

talked to you before that time about Mrs. Caplan going

out of the state?

Q Then the first persen that ever spoke to you about

Caplan going out of the state was Johannsen? A Tr~t

my recollection 0

Q And that was the Saturday before she left? A 1 think

they left on Saturday.

Q Well? A 1 think they left the last of the week.

Q Well, how long was it before ahe left? A 1 don't
23

know ~ten ate left.
24
25 Q !!ow long was it before you got the telegran/? A My

26 recollection ia that 1 got the telegram on tbe 31st, b
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1 1 think that was ei ther Sunday or Monday.

2 Q Well, it was a couple of days before you got the

3 telegram? A A day or two; 1 couldn't tell exactly.

4 Q A day or tw 0 ? A ve s •

5 Q And you had nover spoken to Darrow about it in your

6 life, about Mrs. C1..'lplan going out of the state? A Before

7 what?

8 Q Before you got that tmlegram? A 1 have no recollect

9 that 1 did.

10 Q. Well, hew is your recollection, pretty good? A Fairly

11 so.

12 I Q So are you safe in saying you had never talked about it?

13 A Ttat would be rIiy best recollection.
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Q Now, wIlen J'ohannsen told you that he waa going to

take he r out of th e a tat e, did he t ell you th e reason?

A No.

Q ~id you ask him? A No.

Q. Why, you were a lawyer in the case, weren't you? A Yes

Q You knew'lfra Caplan's relation to the case? A I did

not.

Q You knew ahe waa the wife of one of the defendants?

A yes.

Q Well, then, when he told you that he was going to take

her out of the s tate, you being one of the le arned counsel

in the case, Why didn't you ask him, "What are you going

to do that for, J'ohannsenn? A I never meddled with

:Mra Caplan or any of the associates of :Mr Tvei tmoe or Mr

:Tohannaen or any of the people that were involved in that

matter in San Francisco.

Q You had -- When you got that telegram you already had

the cipher code, didn.t you? A yea.

Q And you paid no attention about Mrs Caplan going wray

at all? It waa a kind of a matter of indifference to you?

A yeS sir.

Q No consideration sbont it at all? A No si r.

Q How does it come, then, in the cipher code that you

~ad got up before Mrs Caplan went away,. the name nFlora

Caplan" appears.

1JR FORTI: Obj ected to upon the ground it is assuming 5
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thing that is not in evidence. This witness didn't get

it up.

J,fR ROGERS: He sai d he had it b efo re }{rs Caplan went awl\)".

and here it is.

1m. FREDEHICKS: We didn,t offer it in evidence. Of course.

\'9 have no obj ection to counsel offering it in evidence.

We were unable to lay the foundation. If it may be assum­

e d in evidenc e --

}JR ROGERC3: It is people's OO1ibit No.23. ant unfortunate

number.

MR FRED}i~RICJill: But the writing in th e back.

MR DARROW': yes. you offered it the second time.

1m FREDERICKS: The "vriting in the back. We did not of­

f er the wri tine in evidenc e.

1fR APPEL: When this witness was on the stand he iden-

tified that writing.

1m FREDERICKS: :But we were unable to -- if it is in. all

right. We are willing to assume it is in.

lvfR ROGERS: It bears the skiddo number; I don It know any-

thing about it. Now, do you understand my question.

A I h8\Ten't heard it yet.

Q Read it to him. (Last question read by the reporter.)

A I . didn't get up the cipher code and the names and the

code and the names were given to me.

Q, Who gave it to you? A Mr Darrow.

Q. \Vh.en? A Th e next day.
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sir.

we fixed on that code with Mr .Tohannsen and }lr Darrow at

Q The next day when? A After he got there.

A Well, I was there the week~t day was that?Q

Q Wh ere is any handwri t ing, anything in l.{r narrow's hand­

7.riting, or that bears e~en his finger prints that shows

that he got up that code or gave you a code?

IlR :Et>RD: Obj oote d to as calling for a conclusion of the

wi tness. This witness has stated as far as the actual

,

care about llrs Caplan at all, end you got a meSS8ge in

th e code cont aining yrs Caplan's name, you say? A yes.

before with :M:r Darrow, and then he gave me the code -----

evidence is concerned, that he had a list given to him by

Ur Darro\'1 personally first, and that h ('6 copied it into

this book. Now, the question as to whether there was ~

finger prints in it or anything of that sort showing

that Mr Darrow gave it to him would be purely a matter Of

argument to the jury, and the question is argumentative

and notcroBs-examination. I don't think it isa p~per

fonn of question. Obj ooted to on all those grounds.

THE COUlli': .obj ection overruled.
;-

Q. Now, then, you had no concern about it, you had no

the time before yr Darrow left. Yousee he left the week

before Mrs Caplan did.

Q Precisely, on the 23rd? A on th e 22nd, and I had

the code from then on.
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1 A The names and the code itself I had before I had the

2 book.

3 MR ROGERS: Wh ere is any scratch of a pen of Mr Darrow's

4 that he gave you or that you have or know where is, that

5 shows t,hat, he got up that code'? A That was destroyed.

6 I haven't seen it.

7 Q Who destroyed it? A I pr esume I did my~elf.

8 Q. You presume you did; when? A When I copied it into

9 the book.

10 Q. When di d you copy it into the book? A SOmetime th e

11 latter pirt of J"uly.

12 Q. Well, then, the latter part of J"uly the code ap -

13 pears in your handwriting? A yes sir.

14 Q .And that is the only evi dene e that you know that exista

15 about that code? A At present that is all.

16 Q. Do you know where we c an find amrthing else in the

17 future about that code that is in Mr Darrow's handwriting?

18 A No sir.

19 Q Then the only evidence extant about that code is in

20 your han~:hvriting that you know arwthing about t isntt that

21 so.? A yes sir.

221m FORD: J'ust a moment. I would like to have

23 :MR roGERS:Q '\Vhere did you get that book?

24 THE COURI': The question is wi thdravm and anoth er sUbsti-

25 tuted.

261m FORD: I think there ....vas an answer put in there.
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have evidence that Mr Johannsen had a code. We don't

knmvwhether that is in existence or destroyed. It is

pure~ a conclusion on the part of this witness what be­

Came of Mr Johannsen's code.

THE CaURI.': If there was an answer strike it out.

The question is \mere did you get that book? A There

are two things here. We are talking about the book i t­

self. You referred to it as a code, and there is the

names.
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13s 1 MR. ROGERS. 1 am asking the Witness for a single scratch

2 of a pen of Mr. Darrow's in this code or any part of it

3 or a.ny name connee ted with it.

4

5

6

7

8

9

10

A 1 haven't got it.

Q Who bought this book? A 1 did.

Q. So Mr. Darrovl didn t t even buy the book tha t it is in?

A No, si r •

Q And the code is in your handwriting?

MR • FORD. Obj ected to on tbe ground it is already

answered.

And the telegram came to you, didn't it?

1.~ • FREDrnlCKS. May it please the court, before adjour
17

1 ciphered itA

1 would. like to apologize for losing my temper, son:etl:ing
18

that doesn't often happen wi th me, but '1 am only hurr,an ,
19

1 think lowe the court an apology and 1 make it •
20

11 THE COURT. Objection sustained.

12 1 MR. ROGERS. Q

13 IAYe B, sir.

14
1 Q. And you understocd it, is that s01

15 lout, yes, sir •

I THE COURT. Gentlemen-­
16 .

THE COURT. 1 fee 1, gen tl emen, as 1 said befor e, tho. t the
21

strain upon counsellors in this matter is a very great
22

one, and that in fue very long strain of this trial that the
23

court should bear that in lliind, and 1 think the attorneys
24

at the bar should bear in mind the fact that each one is

It is an unusual ef
25

under grea.t mental strain here.
26
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1 to present a long case of this kind, and attorneys

2 should consider that among themselves. 1 t is amos t

3 regrettable incident) and 1 am very glad that Captain

4 Freder icks fe1 t 1 ike apologizing to the cour t vo1untar i1y •

5 (Jury admonished; recess until 10 A.M. June 26tg)
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