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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA,
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FR1DAY, JUNE 231, 1913; S o'clock A.M.
Defendant in court with counsel.
THE COURT. Gentlemen, éhe jurors have withdrawn their
request to be present and unless the counsel desire their
presence the court will accede to that request. .
VR. ROGERS. Mr. Appel was going to present this matter‘but
he is not here yet.
THE COURT. We will wait a little while. 1 shall assume,
gentlemen, that your silence ie an acquiescence that the
jurors may remain ir their room. 1t will be so ordered,
then.
MR. ROGERS. 1f your Honor please, the rule appears to be--
THE COURT. Just one moment--if this argument is going to
extend over the hour 1 would like to know whether or not
you care to have it taken down.
MR. ROGERS. No, sir.
THE COURT. Unless either side request it 1 shall direct
the reporter to just eliminate the argument.
¥R. ROGERS. No, sir. |
(Argument.)

- o o - -

JOHN R. HARRINGTON,
on the stand for further direct examination:
THE COURT. You may call the roll of jurors.

(Jurore called; all present.)
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MR. FORD. 1f the court please, the other day at the request
of the defense the rule for the exclusion of witnesses was
invoked as to our witnessqsn 1 now see in the court room a
number of witneeses, Mr Johannsen who has been under cross-
examination and whom, under stipulation, we have the right
to further cross-examine if we desire, and Mr, Tveitmoe, and
one or two others, who, if are not witnesses are likely to
become\witnesses--Mn LeCompte Davie and others, 1 don't
know--the defense know who they are going to call as
witnesses.
THE COURT+ The court will again make the announcement an
order has been made excluding all persons or witnesses
who know they are to be witnesses-
MR . ROGERS:. The rule has been observed rather by its non-
observance. Mr, Hunt was here, the gentleman, the teller
was here, and both of them sat together and we made no
objection.
MR. FORD. They only came in in order to be called. We have
kept our witnesses out of the court room. They came down
from San Francisco and came straight to the court room. We
didn't know they were in here.
MR « ROGERS. Mr. Ong was in here and many other witnesses.
ﬁe.have not cktserved the rule at all. We have not subpoeneed
any of these witnesses.

MR. FORD. We are asking for the rule and counsel know their

witnesses.
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THE COURT. The rule has again been declared, ifre Ford, that
is all the court can do at this time.

MR » APPEL. 1f there is_any ran here who can read our minds
as to whether we will call them or not, and they read it
correctly, they can step out, 1 suppose.

MR. FORD. 1 think you are in honor bound to notify any
persons whom you will call.

THE COURT. M:r. Ford, we will reach it when the time comes.
MR . DARROW. Trere are a few people--two or three that we
wish to consult with all the while, just as they have had

them in the court room all the while.

MR ., FBEDERICKS . If the counsel wishes to mak e an exceptionr
TEE COURT. 1f you will indicate who they are and it is pro-

per, the court can exempt'them from the fule.

MR. DARROW. Here is Mr. Collier, iir Davis, ¥n Belcher, whom
1 have been consulting all the time with.

MR . FORD-’ 1f they are assisting you--

THE COURT. Under the circumstanceéwhey are exempt from the
rule. |

MR . ROGERS. We may have to comsult Mr. Tveitmoe during

this exan.ination, and cer tainly Mr. Davis.

MR. FREDER1ICKS. 1 think ¥r. Davis is not entitled to
remain here.

MR'. ROGFERS. Mr. pavis informe me he cannot be here this

afternoon but he can be here this morning. 1 like to con-

sult him occasionally .
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MER. FORD. VWe can take a recess whenever counsel wants
to consult him. We ask for the rule.to be enforced.
MR . DARROW. 1t haszggzn enforced against them. They have
people here all the time. '
MR. FORD. Not unless it was these two witnessés who came
in yesterday.
MR. DARROW, Mr Ong sat in the court room, you remember ,

before he was put onthe stand.

TEE COURT. You have indicated two men, who else do you wan?

MR . DARROW. Mr. Tveitmoe we have to consult in reference to
this matter.

THE COURT. You require the presence of Mr. Tveitmoe inthe
court room in order to consult with him in regard to the
ratter?

MR . DARROW. That is all 1 think of now.

MR . FORD. We certainly object to the presence of Mr. Tveitmo
if he is going to be called as a witness it will be a case
in which we desire the rule Jjust as strenuous as they did

in regard to Mr. Behnm, although we do not ask then not to

consult with him.
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MR DARROW: We made no rule on -MTr Behm., We asked nothing m
Mr Behm, exc ept he finish his testimony without being
prompted, biit we never asked him to stay out of the room.
MR FREDERICKS: I thinic counsel is entitled to those em-
ployes and assistants --
THE COURT: Whom he declares or requires here personally
in the court room. I said he should make & declaration
at this tide who he desires.
MR FREDERICKS: Mr Tveitmoe is simply a witness.
¥R DARROW: Mr Tveitmoe is more than that in this matter,
and we wish to consult him in this matter.
¥R FREDERICKS: FHow much more?
THE COURT: Well, who else.
MR APPEL: Your Honor, let me suggest this: that any per-
son whom the other side have labeled as co-conspirators
in this matter, is & party to this proceeding, and they
have a right to be here and hear,
THE COURT: I am only asking for your statemenf; who these
people are that you require?
MR APPEL They labeled .5'ohannsen, Tveitmore, and they have

labeled Mr Davis by Mr Behm on the stand here, and asked

abetted the defendant in telling him what to testify to.
TEE COURT: Who else do youwant to remain in the court

room?

¥R BOGERS. Mr ' Davis, Mr Tvedtmoe, Mr Collier , Mr Johan
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sen and Mr Belcher,

MR FREDERICKS: We object to Mr Tveitmoe and Mr Davis.

MR FORD: The other men are who?

MR DARROW: We certainly need those two.

IR ROGERS: They have been nominated as co-conspirators,
the word has been used concerning them; nothing but fair
they should hear what is to be said esgainst them.

MR DARROW: At the sametime we have to consult with them.
MR FORD: A1l the benefit devived from the rule will be
entirely negatived, if thedefendant can arise in court
and make that statement concerning witnesses. You might
‘as well not invoke the rule, Now, the benefit of the rule
counsel well knows.

THE COURT: &es, that is true.

MR AfPEL: Yes, and it doesﬁ?t cover the case,

)R FREDERICKS:" Well, we will submit it.

MR])ARROW& -- that the court says we need the atténd—
ance =--

THE COUTE: nive me those names so I can wrife it dowme.
MR])ARRow; Mr Collier, Mr Belcher, Mr Davis, Mr Tveit—
moe and Mr Johannsen.

MR FORD; With regard to Mr Tveitmoe and MT Hohannsen,
they declared themselves the other day, they couldn't find
out what they knew out of court, snd put them on the
stand. | ' |

MR ROGERS: On certain matters.
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TEE COURT: Mr Collier, MT Belcher, Meravis, Mr j’ohannsen,
and Mr Tveitmoe,. those men thet you desire to have in the
court room to assist you in presenting thed efenser in

this matter?
MR ROGERS: fes sir.

THE COURT: All right. I think, es the prosecution says,

it is straining the rule a little. tit, but I think you should

have the doubt resolved in your favor, With the éxception
of the names that have just been called, the vitnesses vho
are either under subpoena or who are here and have knowl-
edge that they will be called, are éxcluded fram the
court room during the tfial.

MR FORD: Having invoked the rule, I wish to give hotice
that if either of those witnesses teé;cii‘y, with thecep-
tion of Mr Collier and the other man, but Mr Davis ahd Mr
Tfreitmoe, if we deem it desirable on account of them not
obeying the rule where it has been invoked, we shall ‘pre-
serve our right to object if we see fit so to do.

TEE COURT: All right, gentlemen.

MR FREDERICKS: Vhat was the question pending, now, Mr Re-
porter? I was asking you in regard to your employment,

Mr parrington, by Mr Darrow, end I helieve you stated ap

proximately the date of ite Now, do you remember atime when |

there was & conversation or meeting &t Mr Darrow's house

between Mr Behm and 01d Man MeManigal, Ortie McManigal's

father, and Mrs McManigeal, his wife, end Mr Darrow, do yo
remenber that occasion? A I do. v
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Q ABout how long had you been then zctively engaged under
the employment you referred to? A A little less than

twvo months.

Q@ A little less thén two monthse And do you remember
about vhen that meeting was that I have referred to, with
Mr Eehm, MT Darrow, Mrs McManigal and 0ld Man McManigal?

A It was on the 18th & :ﬂine, 1911.

Q@ 18th of ;:J'une, 1911. Have I given the correct rpeopie
who were present at that interview, or were there others
present? A I think that covers &ll that were there,

Q You think that covers it. Do you remember the conver-
s ation that odcurred there between Mr Darrow and Mr Belm --
I will ask you, did a conversati'on occur there hetween Mr
Darrow and Mr Behm relative to his coming to California?
A Yes sir.

Q9 Do you remember the conversation, in substance, which oc-

curred between them in reference to that matter? A I do.
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Q Will you relate it to the jury?
MR. APPEL. We object to that onthe ground it is incompetent,
it is irrelevant, it is immaterial, it is hearsay, it ie
collateral to any issue in thie case; it does not tend
in any way, shape or manner to prove any element cf the
offense charged in the indictment; no relation to it in
any way, shape or manner ; it is renote, it is distant
from the time mentioned in the indictment mentioned herein
as the date of the commission of the offense, and it could
not possibly relate to any matter in relation to the offense
charged in the indictment, because it is said by the witness
it occurred in June, 1911, and it appears from the evidence
here, and the undisputed evidence in the case, that Lockwood
was not a juror at that time, had not been drawn and there
could not have been anything said at that time which might
affect the charge made in the indictment, therefofe, it is
collateral to any issue in this case. We also object to the
evidence on tre ground, and for the reason that it appears
from the evidence, established here by theAproseéution,
that the situation was one inwhich the witness was then an
attornéy, that any conversations had by Mr. Darrow and the wit
ness or in the presence of the witness with any of the wit-
nesses for the defense at that time or persons who might be
witnesses in the future, were communications which belqnged

entirely to the defense; they were conmunications wich

belonged to the defense of the McNamaras and McManigal, tha

\
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they were made in the presence of Mrs. McManigal, established
here by the evidence to be the wife of one of the persons
named in the indictments then pending; that they were
confidential communications existing then between attorneys,
they being the agents as to each other, and the attorneys
for the defendants, the McNamaras, and that no one has
waived the privilege here, and therefore it is inadmissible
and incompetent for any purpose and the attorney cannot
waive the privilege.

THE COURT. Objecticn overruled.

MR . APPEL. We take an exception.

A Mr. Darrow first asked Behm if he was a labor man and
associate@ with unions, and Behm said he was.

MR + APPEL" Wait a moment--we move to strike out the
statement of the withess upon the ground that it is incom-
petent, irrelevant and immaterial for any purposes in this
case; that it appears on the face of it that the communi-
cation, if any, was a communication obtained by ir. Darrow
in furtherance of the defense Qf the case and not for any
unlawful transaction and disconnected with the offense
charged in the indictment.

THE COURT+ The motion to strike out is denied.

MR . APPEL. Exception.

MR. FREDFR1ICKS. 1 would like to ask the court to instruct

the counsel not to interrupt inthe middle of an answer.

Now, proceed with your answer. Read as far as he went, Mr.|
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Reporter.
MR . APPEL. The court cannot instruct how 1 shall protect the
rights of this defendant .
THE COURT+ The court has not under taken to--
MR+« APPEL. 1 propose to move to strike out any evidence
which is not permissible. |
THE COURT. The court has not under taken to give any instruc-
tion . |
MR « FREDERICKS+ - 1 think Mr. Appel is trying to break in on
this witness's testimony for the purpose of breaking up the
continuity of it so that it will not be understood by the
jury, and 1 want, 1 demand as a right and as a right of
practice and procedure that this witness be permitted to
answer fully his question before counsel moves to strike it
out.
THE COURT. That is always a right every witness has.
MR . APPEL. 1 except to that statement of counsel as abso-
lutely and maliciously false. 1t is untrue and none of
his statements are going to intimidate me fo in any way,
shape or manner, from doing my full duty as 1 understand
the law, and as 1 do not get it from him. 1 éay, his state-
ment“isabsolutely false, as false as other statements he
has made here, which can be proven to be absolutely false, .

your Honor, and 1 say 1 deny the power of the court here

to instruct me when 1 shall not move to strike out any mat-

ter which 1 consider to be improper.

scanned by LalLsd

| -8

= Y.



W 0 =93 S ot ks W o

O I R Y I T T o S U S oy T T
S O B W DD kS © 0 NN, Ul ok W DO

2699

Your Honor, he can go right to the point, end under the rul-

ing méde by your Honor, he can ask enything that may be

within that ruling, snd we will not move to‘ strike it out,

we will be contented with having our okjection overruled.‘

I take an exception to the statemeﬁt made by counsel here,

your Honor, and I assign the conduct of counsel as abso~

lutely error and prejudicial to the rights of thisdefend-

ant. |

VR TREDERICKS: Now, will the reporter read the part of

the answer that the witness gave so that he can know where

he left off. |

(Last enswer read. ) 4 R

MR FREDERICKS: GO aheade A He then asked him if his

sympathies were with the unions, and Behm answered that

they were; he then asked him if he had influence with Ortie

McManigal and Behm said he dide So Mr Dari‘ow asked Belm

if he would be willing to come out to Los Angeles and inter

view McManigal and try to get him over to the side of the

defense, Béhm said that he wvould' be glad to go but he

was not in a financial condition at that time to go, so

¥r Darrow told him he would take care of thﬂat, that he

would ey his expenses and look after a man to husband his:
farm while he was away; so Behm said under those condi-

tions, then, he would be in position to start at the end

of that following week, ! B

¥R APPEL: e move to strike out thestatement of the wi
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negs upon the s eme grounds stated in our pevious motion to

strike out, end upon all the grounds stated in our ob-

jection to the evidence, there being nothing in the state-

ment here to show any conspiracy of any kind to commit
any crime in any shape or manner connected with, ar in
any other way, éonnected with any element of the offense
charged. |
THE COURT: The motion to strike out is denieds

MR APIEL Take an exception.

MR FREDERIBKS: Go zhead. A Mr Darrow also stated
there, if McManigel would t estify against the McNamaras
it would bring disgrace on him and his children and his.
faily and friends. He also told Behm that he could tell

¥cMenigal that he would see he was well teken care of after

he got out and that he would get e good position in i

Chicago. .
MR POGERS: TWhat is the last of that?

(Last of enswer read as follows: VHe also told Behm
thet he could tell McManigel that he wouldsee he was well
taken care of zfter he got out, and that he would get a
good position in Chicago.") ‘

MR ROGERS: A good position in Chicago?

THE REPORTER: Yes sir. N

MR FREDERICKS; 3o aheade A r Darrow then g ave Behm
$100, and it was arranged there that Behm was to start aty

the end of thatweek, the following week; that is, the
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following Saturday. That was mectically the. substance of
everything that took place there.

MR FREDERICKS: Apbout how long were they present talking
together, Mr Bemm and Mr Darrow and Mrs McManigal? A Well,
the time that wvwas consumed in the talk between Behm and Mr
Darrow himself, was probably zbout half en hour. Behm

was there longer, but Mr Darrow was in and out of the room,

- Q Now, did you afterwards come to California? A I did.

Q How soon after that did you leave for California? '
A I left on the following Thursday, that would be the
22nd, I think. ‘

Q Came to Los Angeles, did you? A To Los Angeles,

Q

v

After you came to Los Angeles, state whether or not
Yr Beym came here and you met him? A I did.

MR ROGERS: Idesire to enter in therecord now, that he
came to Los Angeles -- that the court has not read section
1324 of the ijenal Code to the witness, @s the law requires.
MR FREDERICKS: The law does not require it to be read;
the court can read it if the court wants to. We have not
asked that it should be read, it is a matter of indiffer-
ence to us, _ -

THE COURT': The court will not read it unless counsel on‘
one side or the other requests it.

IR ROGERS: I call your Honor's attention to the wor.ding
of thesection. '

THE COURT: Just & minute.
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MR TREDERICKS: I do not think there is any occasion for
couns el or the court reading the-section, from the testi-
mony of this witnesse.

THE COURT: If either side requests it --

MR ROGERS: HNo,
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MR. FORD. There is nothing brought before this court as
yet to warrant the court reading the section to the witness.
MR . ROGERS. May 1 have the Penal Code?
VR. KEETCH. Surely. |
MR., FORD. 1f the court please, counsel contended the other
day when he asked that it be read to ir. Tveitmoe, it should
not be read until some evidence be introduced showing that
the witness waes an accomplice of the defendant. 1 submit,
there has been no such showing, and under their own posi-
tion, if they are consistent,the time has not yet arisen--
if it everdoes arise--but assuming for the sake of argument,
if there was an accomplice--
TEE COURT. Just a minute, M. Ford. 1 want to look at the
form of the section itself.
MR . FREDER1CKS. We make no claim that this witness is an
accomplice of the defendant .
MR. RGCERS. 1 call ycur Honor's attention to the last
paragraph. | ‘
THE COURT. 1 am redding it.
MR. FORD. The object. - of thé section is to compel an
accomplice to testify, and even if the accomplice is testify
ing, if *he takes the stand voluntarily, it is not neces-
sary to read it to him.
MR . ROGERS. Just a minute--there are other counties in this |
state and 1 desire, in view of certain statements made by

counsel, to reqﬁest that your Honor as the Judge presiding?

a
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at this investigaticn shall distinctly read this section

to the witness.

MR . FORD. Now, if the court please, they the other day in-
sisted themselvesthat some showing mpe@ be made that the
witness is an accomplice .« Now, this witness cannot be an
accomplice unless the defendant is éuilty of the érime
charged and he assisted him in committingit. They are
two things that must be shown before your Honor can decide
that this witness is an accomplice. Further, your Honor
must leave that questicn entirely to the jury. The object
cf this section is to compel the witness.to tes tify--to
compel an accomplice to testify in the furtherance of jus-
tice, if the prosecution desire it to be done.

MR « ROGERS+ There aggﬁigunties in tkis state and there
are other district attorneys in thie state, and 1 demand

it be read.

MR . FORD. You are getting very tender about district attor-
neys of cther counties. We certainly object to counsel's
inconeistent position at this time. What is there in the
testimony of this witness so fér given which justifies

your Honor in reading it to him any pore than he read it

to Mr. Hunt of San Francisco or any other witness.

THE COURT. Now, 1 have got to read the section, it is quite
long and 1 dont't want to take a recess to do it, but 1

cannot listen to the argument of counsel on both sides.

MR . ROGERS. All right, we will sit down.
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TEE COURT. You have any objection to thie section being
read?
V¥R. FORD. We certainly have, your Honor, to this extent:
1l don't like to questicn +the motives of counsel at all
times , but to me it seems as though the only object in
asking that this be read is this: First, to intimidate the
witness and second to get an expression from your Homor to
the effect that this Yitness ie or that your Honor suspects
he is an accomplice of the defendant. Now, whether or not
this witness ies an accomplice of the defendant must ulti-
mately be determined by this jury, and if this jury deter-
rines that he is an accomplice they will scan his testimony
in such and such a manner. 1f they determire ‘that he is not
an accomplice in this'particular crime they will treat his
testimony differently . This ppint was not raised when Frank
lin testified. Franklin was clearly an accomplice, conceded
by both sides to be an accomplice, and Franklin, if the
section had been read to him, would not have been immune
from punishment concerning anything he had.testified to unlesgs
he made a claim to immunity under that section. 1f the
section is not read to him he automatically gets immunity.
Now, counsel here knows that if this witness is an accbmplice
and the section is read to.him all he would have to do would

be to refuse to testify and that the prosecution could‘com-

pel him to testify, notwithstanding his objedtion, and that

he would be immune. Counsel is so t ender about distriet |

attorneys of other counties. 1f this man was a Witness “
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and there was any other county inthis state had jurisdiction
over him and we wanted' to compel him to testify after that
section had been read, we would have a right to compel him
to testify, and they know it, but we don't concede he is

an accomplice. We shall argue to this jury he is not an
acconmplice in the crime for which this defendant is charged,
8o even assuming that he was an accomplice, counsel have no
right to insist upon reading this section, that is a matter
for the district attorney or whoever is prosecuting or
whoever is conducting the investigation before the grand

jury to decide, not for the defense to decide.
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an
This witness is notAincompetent witness, whether he is an

accomplice or not, but assuming that he was an accomplice
for the sake of argument, he doesn't become an inoompétent
witness, because they desire to have it read, and our sole
objection to it is that it might influence the minds of
the jury improperly in letting this jury suspect that he
thought he was &n accomplice, because we could compel him

to testify vwhether he was an accomplice or not. The object

of reading that section would be absolutely null and void

as far as we are concerned; it would not enable them to

keep out the testimony of this witness; it would not enable

them to start a prosecution of this witness in any other

county concerning enything he mgy testify to, Eecause we

have it absolutely in our power to compel this witness to
testify whether you read that section or note.

THE COURT: But the section might include a great many
other persons besices accomplices,

MR FORD: Oh, no, your Honor..i

MR.A%%EL: It is directed against any person hereafter of-
fendinge. Our objection is that there is sufficient
exidence -~

MR.EORD; I would like to reply to the court's question, if
I can; I think the ques£ion was addressed to me. A per-
son hereafter offending ggeinst any provisions of this
code, or against the law of this state is a competent wit

ness ¢ainst any other person so of fendinge. Two people
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committed a'crime, one of them so of fending is a competent
witness against the other person so offending. It relates
to ﬁothing but accamplices, your ﬁonor -~ accomplice
testimony, and the only object of reading it, counsel
knows that this witness is compelled to testify whether
he is an accomplice or whether or not he is not an &com-
plice. If he is an accomplice and shouldtestify after
having that section read to him, he would -acquire immunity
from anything concerning which he testified, if he is &an
accomplice and the section is not read to him, he will ac-
quire>immunity from anything which he may testify to. It
is up to usg we are going to put this witness on the stand
whether that sd€tion is read or not weade pe is going to
testify to the same‘things whether that section is read
or is nbt read, and the only object of it in having k&t
read, therefore, is to allow this jury to think your Honor
is determining he is an accomplice or suspects that he is
an accomplice, wher counsel well knows that question 1s to
be decided by this jury and not your Honore. They accomplish
nothing whatever by it.
MR RO&ERS: If your Honor please, counsel sgys that he is
going to testify whether the section is read or not,
therefpre, there can e nd harm so far as this case is
concerned, in reading it. He has said the witness will

testify whether the section is read or is not r ead;

then, we will have no difficulty in hearing his testimony
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and the jury vri'll not be deprived of it. On the contrary,
being advised of some matters, the jurisdiction of some
offenses doesn't lie in this county vhere this District
Attorney meay grent immuﬁity or may grant the mantel of
immunity or the immunity-bath, so-called, There is a
jurisdiction in the city and county of San Francisco,
there there might be, under some circumstanc’es, the nec-
essity of prosecuting in matte rs concerning which the de-
fendant had nothing to do. To fail to rezd this section

as counsel has told you, sutomatically grants immunity to

- the witness on the very subject and for everythine which

he choose‘. to touch upon, and it mey he a part of the
agreement by which he comes upon this stand, that he
shall testify to some matters concerning which, doubtless,
the city and county of San Francisco may have cognizance,
therefore, your Honor has no right, if I may be pe mitted
to say so, your Honor has no right, at the request of
thirs DistBict Attorney to grant him immunity for offenses
’iyn anoth er county, becaise he chooses to ﬁestify, and no
harm can come if you read .thisv sectiori and legve themat-
ter to ve determined by the proper zuthorities.

They wili not be deprived of their testimony; they have
so told your Honor. Now, .let's have thesection read, and
lett's start off absolutely fairly; 1et'gu§tart of f with
eutomatic immunity; letts start off with,deceiving this
jury with the idea that no immunity has been granted,

automatic immunity is granted unless this section is
scanned by LALSRLIBRARY
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2710
read.s They didn't ask for it. They are objecting to it,
therefore, they want automatic immunity for this witness
to testify to anythinz concerning which he chooses, and we
desire him to be held within the lines of right and truth

and responsibility for what he sayse.
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2711
There can be no harm anyway, and if the District Attorney
of the city and county of San Francisco chooses to wait and
see What he says before he issues a complaint for mayte
one or two matters, it is well enough for your Honor not
to interfere until your Honor shall know and your Honor--
all your Honor has to do is to read distinctly the section.
Matters which we purpose to bring out on cross-examination,
ratters which we purpose to touch upon on cross-examination,
if we are so advised, ought not automatically receive im-
munity because there has been a bargain or automatically he
shall receive immunity. 1 don't like this immunity business
1 don't like this peddling of immunity from one man to
another, and why not start absolutely fairly, why not start
with this witrness sitiing here with this section read to
him and knowing fhat what he does he shall answer for, and
there can be no harm core of it if they want to grand him
imrunity for what they have a right to grant him immunity
for, well and good, they may do it, but they cannot do it
for the dietriét attorney .of the city and county of San
Francisco and they cannot ask the court to do it either, and‘
your Honor has}%%g jurisdiction to do it and if your Honor |
please, the law says this section ought to be read by the
julge presiding at the investigation. Doesn't say anything

about request of the district attorney . 1t is your Honor's

duty, not the duty of the district attorney. He htas no

right to say what your anor shall or shall not do. Llet's,
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start off in this matter with the realization of the respon-

sibility of this matter. 1 am not endeavoring to frighten
or terrify this witness in any way;; all we want to do is

to be sure that immunity'and whitewash shall not be peddled
as a price, and there will be no price paid under this
section. They may grant him jimmunity for what theychoose
buﬁ they cannot for the rest of the state of California.

Why should this court assume to determine for the district
attorney of San Francisco what will happen, and 1 ask, there
fore, and 1 have the right to ask that your Honor do not

determine the whole matter right here. ir. Appel has some

consideration he desires to argue upon.

MR . APPEL. Your Honor, the discussion this morning did not
state what was said here this morning, that the record shows
it, it was said here without the presence of the jury, but
enough was said by them to show that this gentleman here
was acting as one of the attorneys for the McNamaras.
Enough was said that there were communicaticns between thew
parties, Mr, Darrow and him, and cormunications of other

persons in the presence of which he wanted him to testify.

-We have a right to inquire into the motives of this witness

testifying against Mr. parrow at this time. We have a right
to show under what conditions he has testified. We have
a right to ghow whether or-not he committed offenses for
which he was promised immunity for so testifying in order

to get at his interest in the case and to know his motives;
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Those matters we have a right to call to his attentdon on

transactions, if a part of the transactions are admitted

in evidence, we have aﬁright to go into all of the trans-
actions. Now, this section is not addressed, as your
Honor well understands, to accomplices only . 1t is addressed
to any and all persons who in the course of their testimony
may make admissions or make statements which indiqate or
show or have a tendency to establish inthe slightest degree,
if you please, to any connection with the commission of any
offense against the laws of the State of California. Now,
if this section--

MR . FREDERICKS. Oh, read the section, your Honor, as far

as we are concerned. Let's get at thie witness and get

sore testimony before this jury.

THE GOURT. All right, gentlemen, as long as the objection

ig withdrawn.

|
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1| THE COURF: (Reading.) "Section 1324, Wi’r,ness'. competency.
2| Refusal to answer on ground that answer ma&y incriminate E
3 himself, not ground of excuse, - Testimony cannot be
41 used gpmainst him. Ixception; exemption from indictment,
5 application to be excused. .Promise; of, when. "
6 Now, I will read the section. (Read‘ing:] "A person here-
T| after offending sgainst any of the provisions of this
8 code, or against any law of this state, is a competent wite-
9 ness against any other person so offending, and may be
10 compelled to attend and testify and produce any books,
11 papers, contracts, agreements or documents upon any trial,
12 hearing, proceeding or lawful inveétigation or judicial pro
13, ceeding, in the same manner zs any other person. if
14 such person demands that he be excused from t estifying or
15 from producing such book, paper, contracis,agreements or |
[ 16 documents on the ground that his testimony or that the pro- i
17 duction of sufh books, papers, contracts, sgreements or’
18 documents may incriminate himself, he shall not be excused,
l 19 but in that case h:}s testimony so given and the books ,
20 papers, contracts, agrecments and documents so produced
2l shall' not be used in any criminal prosecution or proceed-
<2 ing against the person sot estifyinxz, except for mrjury
23 in giving such t estimony, and?:hall not bve liahle there-
2 after to prosecution by indictment, information, or present
2-0 ment, or to prosecution or punishment for the offense
% with reference to which his testimony was given, or for,
scanned by L ALSLIBRARY



W 00 -3 D Tt B O DD b

[ AN o T T o N o~ T o e i e T s T S Sy WY —d

~as aforesaid, or produced evidence, documentary or other-

2715

or on account of any transaction, matter or thing concern-
ing which he may have testified or produced evidence, docu-
ment ary or otherwise,

No such person shall- be exempt from indictment, vre-
sentment by information, prosecution or punishment, for
the offense with reference to which he may have testified
as aforesaid, or for or on eccount of any transaction,.

matter or thinz concerning which he may have testified

wise, where such person so testifying or so produc%pg
evidence, documentary or otherwise, does . so \';roluntar-
ily, or when such person so testifying or so producing
evidence fails to ask to be excused from testifying or
so producing evidence, on the ground that his testimony
or such evidence, docunientamr or othemisé, may incriminate
himself, but in 2ll such cases, the testimony or ésidence,
documentary or otherwise, so given, may be used in any
criminal prosecution or proceeding against the person so
testifying or producing suc;h évidence, documentary or
otheﬁvise. |

&ny person shall be deemed to have asked to be dxcused
from testifying or producing evidence, documentary or
otherwise, uml er thissection, unless before any testimony

is given orevidence, documentary or otherwise, if pwoduced

by such a witness, the judge, foreman or other person pre-

siding at such trial, hearing, proceeding or investigati
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2716
shall distinctly read this section of this code to such
witness and the form of the adbjection by the witness shall
be immaterial, if he in substance makes objectiom that
his t estimony or the vroduction of such eridence, docu-
mentary or otherwise, may incriminate himself, and he |
shall not be oblized to object to such question, but
one objection shall be sufficient to protect such witness
from prosecution for any Aoffense concerning which he may
testify, or for or on account of any transaction or mat-

t er or thing concerning which he may testify or pdoduce
evidence, documentary or otherwise, upon such trid, hear-
ing, vrocecding or investigation."

MR FREDERICKS: Now, the court will see whenwe get

through with this witness that zmounts to absolutely nothe~
ing as far as he is concerned, What is the qﬁestion that
is pending.

MR APPEL: What is that?

MR FREDERICKS: That means absolutely nothing as far as this
vitness is concerned. It iksnﬁ applicavle; it doesn't
apply; it is simply reading it to get --

MR ROGERs; We teke an exception to that. It is misconducti
and we ask the jury be instructed to disregard it. It doed

.mean something, and counsel well knows it.

MR FREDERICKS: I well know it means nothing as far as

this witness is concerned.

MR FORD: Ve ask your Honor to instruct the jury it is
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for then to determine whether this witness lis an eccom=
plice in thiscrime for which thedefendant is on triale
THEE COURT: Gentlemen of the jury, the court does in-
struct you that you are the sole judges of whether or not
thesection that has . beenread to the witness has any

application to this case.
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MR. FREDERICKS. Now, where are we, Mr. Reporter?

MR. APPEL. Just a minute-- -

MR. FREDERICKS. Are we going to get any testimony before
this jury at all or are we going to stand here and chew
words and words?

MR. APPEL. What does your Bonor do about our request to
instruct the jury as to the statement of the District Attor-
ney? |

THE COURT. 1 did instruct them. ,

MR. APPEL. Your Honor did not instruct them--

THE COURT. 1 thought 1 covered it.

THE REPORTER. You did instruct the jury.

THE COURT. The reporter says 1 did instruct the jury.
MR . FREDERICKS. Read that last question. |

(Last questicn and answer read.)

BY MR. FREDERICKS. Q State whether or not Mr, Darrowias in
Los Angeles at the time Mr. Behm came here? A Yes, sir .
Q Where did you haﬁe your office with reference to where
Mr. Darrow's office was? A 1t was one of the rooms in
his suite. | |

Q@ 1In the Higgins Building? A In the Higgins Building.
Q Here in Los Angeles? A Yes, sir.

Q‘ At the time Mr. Behm came to Los ‘Angeles, state whether
or not you had any conversation with Mt. Darrow in regard
to what Mr, Behm was to do heie, answer that yes or no.

THE COURT. 1 think, before we go into that We Will take tk
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morning recess. Gentlemen of the jury, bear in mind
your admonition. We will take a recess for five minutes.
(Here the court took a recess for five minutes.)

(Af ter recess. Jury returned to court room.)

JOHN R. HARRINGTON,
on the stand: '
THE COURT. You may proceed.
BY MR . FREDERICKS. " Read the last Question.
(Question and answer read by the reporter.)
Q@ MWhere was the first conversation? A Before answering
anj further now, your Honor, 1 wish to state that 1 will
object to answering any more Questions and 1 do not wish
to be submitted to any prosecution in reference to any
mtters testified to in this court.
MR . FREDERICKS. Well, the court having read the section
to the witness, 1 will ask‘you to answer the gquestion.
f What was the question, please?
MR. FREDERICKS+ Read it.
(Last question read by the reporter.)
THE COURT. You understand the effect of the section, do
you nott
A 1 do, your Honor. Am 1 compelled to answer that?
THE COURT. Yes .
A 1 am answering under compulsion now, from now on.

MR . FREDERICKS. Read the question.
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(Qustion read by the reporter.)
A 1 did not catch the question.
BY MR . FREDERICKS. Q 1 asked you whether you had a
conversation with M Darrow in regard to what Mr. Behm
was to do at that time and you said you had had such a
conversation and 1 ask you now when and where was :the first
conversation you had about Behm after Behm came out here
A 1 had it in the Higgins Building.
Q@ Who was present? |
MR. ROGERS. Might 1 ask the witness to speak a little
louder?
THE COURT. Yes, ¥, Harrington, 1 wish you would do that,
it is a very difficult room to be heard in.
MR . FREDERICKS. Read the question .
(Question read.) A ir. Behm, ir, Darrow and myself.
MR , DARROW. Just a minute--
MR . FREDERICKS . Do 1 understand they want us to wait a
minute?
THE COIRT. Yes, counsel are having a little consultation.
MR . ROGERS. Yes. (After consultation.) The jurisdiction
of this court-- |
MR. BORD. If the court please, just a minute. 1 ask
that the jury be excused before they take up the proposi-
tion they are about to take up, thie is only done, the

only argument is made, counsel knows the effect of this as

well as we do, this section provides that a person--
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MR . ROGERS. Do you want the jury excused?

MR+ FORD. Yes, 1 beg your pardon.

MR . FREDERICKS . What is the point?}

MR . APPEL. We have not made any yet.

MR . FREDERICKS. What do you want?

MR, APPEL. We have not said anything.

VR . FREDERICKS. Then, we do not know where we are at.
MR . APPEL. Counsel is arguing something, we don't know
about it, he says we are going to do something, then he
starts to argue. So far 1 have not done anything.

IR . FREDERICKS. Let us try the case. |

MR . ROGERS. Counsel is unduly exercised, if your Honor please.
MR . FREDERICKS. We will stay here until the crack of doom,
but what we get this witness's testimony, and we are going
to get it consecﬁtively and we are going to get it so the
jury will understand it. We will break into argument
until the end of time, but we are going to get this man's

testimony before the jury so that we may understand it.
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MR ROGERS: I take an exception upon the ground we had
a right to have the section read and it 'was not to break
into the consecutive order of things; the moment they
rezched California in their questions I asked for the readin
of the section. e now ask --
MR FREDERICKS:?! Vhat is the point, now?
MR ROVERS: Nothing, except Mr Ford saw fit to rise and ask
that the jury bve excused, and thereupon started to make
an argument.
MR FORD: I think that the jury should be e xcused until
our argument --
TEE GOURI: The court has stopped proceedings while you were
having 2 consultation.
MR ROGERS: Yes,
THE COURT: Are youready to proceed?
MR DARROW: We have not got through with our conference.
THE COUR': Very well'. f’roceed with it, and the court
will indulge you a little longer.
MR ROGERS: Ve understand that the witness has demanded

immnity, and has declined to testify unless grented im-

and we understand that the court has directed him to t estifly
after that demand, That prevents two considerations.

One, vhether or not the court has a right to grant hin

immunity upon his demand; the second, vhether the court

has the right to grant him immunity as af’fecting other
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counties of the state, Santa Clara and San Francisco, and

thereforeﬁ -

MR FREDERICKS: Will counsel iindulge me a moment?

MR ROGERS: (Continuing. And therefore, we call your

Fonor's attention to this fact, he has demanded from

your Honor immunity, and that your Honors's ruliﬁg must of

necessityébterm;ne the matter as to whether he shall have
immunity or not. That is what we desire to pesent flat-
ly under the section. He has said "I desire" -~ 'After;

consultation occurring during recess with the District
Attorney-- he has said, "I do not wish to be prosecuted
for anything concerninz which I may testify." Therefore,

by directing him, without further words, to testify, your
Honor grants him immunity, and we merely desire to parti-~

cularly, and moreover, we object to your Honor's --

MR FREDERICKS: That appears by whatever is in thé:record.

MR ROGERS: (Continuinz.) Pavrdon me, sir. Ve object to

your Honor's granting him immunity as respects San Fran-
cisco County &and Santa Clara County.

MR FREDERICKS: ©Now, is that all?

MR.ROGERS: That is all for a moment,

MR FREDERICKS: Whatever thisrecord shows, it shows, your
Eonozr.

THE COURI: Counsel have a right tostate it.

1R FREDERICKS: Whatever the record shows, it shows, and

it is in the record and it is there, and we can zrgue it
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to the jury any time he wants_it.
TEE COURT: They have »stated their objection.
MR FREDERICKS: There is no objection; he has not stated &y
objection. e says, "I want the record to show."
THE COURT: I thought he madé an objection.
MR Ai’PEL: I.et us find out vwhat he says'.
MR FRE:DERICKS# Let us have the record read. ¥hy dontt
you ask for it? ’
MR APPEL? That is what we asked for.
MR FREDERICKS: Let it be read.
uR APEL That is what we asked for.
MR FERICYS; e egrée with you that it be read.
MR AiDﬁEL: Isabmit, that is what we asked for.
TEE COUHI": éentlemen, it is passing s trange that you
should complain that the reporter does not get everything
down here.
MR FREDERICKS: I think it is a mighty good thing if he
doesnt't ~ret it all downe.
THE COURI: Now, if counselwill just wait a minute, and
the reporter will read the recoi’d.
TEE PLEiDORTE‘x{; DO you wish me to read Mr Rogers' statement?
MR FREIDERICKSl: Yo, read whqt the witness said when he re-
fused to answer; _

(Answer of witness read, as follows: "Before answering

any further now, your Honor, I wish to state I will object

to answering any more questions and I do not wish to be
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MR. ROGERS. Read the rest of it.

(Record read as follows: "ir. Fredericks--Well, the

court having read the section to the witness 1 will ask
you to answer the questibn- A-Yhat was the gquestion,
please? WMr. Fredericks--Read it (Question read.) The
Cour t~--You understand the effect of the section, do you
not? A-_1 do, your Honor. Am 1 compelled to answer that?
The Court--Yes. A-~l1 am answering under éompulsion now ,
from now on.") ‘

MR . FREDERICKS. VWNow, we can go in and get a little testi-
mony s ' |
MR, APPEL. Just a moment--we object to that, your Honor,
that is-- | |

MR . FREDERICKS. (Interrupting) A1l right, let us chew
the rag over it .

MR+ ROGERS. Now, if your Honor pleases--

VR . FREDERICKS. Oh, we all understand this.

MR . ROGERS. 1 take a further exception, if your Honor

pleases. This matter of grantihg immunity may seem a very
small one. 1 can remember the time when dr. Fredericks

was calling this witness more names than is in my category.
MR. FREDERICKS. No, no.

MR » ROGERS. 1 can remember all those things, and it does
not behoove him now, in view of the fact 1 am trying to get
this record in such shape we can thoroughly understand it

and know what it means, it does not behoove him to talk
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to me so and pound the table--

MR, FREDEHICKS. Why not try the case?

MR. ROGERS. (Continuing) --I intend to stand here, sir,
80 long as my client's rights 1 believe require protection,
and there need be no fussing about it. 1 propose to stand
right here until the record is in proper shape.

MR. FREDERICKS. (Interrupting) If counsel will tell me
how long he will stand here--

MR . ROGERS. (Continuing) -- Do 1 understand, if your Honor
please, that your Honor makes an order compelling this
witness to testify and granting him immunity under the
section of all things concerning which he testifies both
here and in other counties in this state?

MR . FREDERICKS. And after death in Heaven?

MR, ROGERS. And 1 take an exception, further .

MR. FREDERICKS. The record eténds, your Honor, for what it
is. |

MR, ROGERS. It may be a joke or not a joke. 1 shall stand
here until my statement is properly treated.

MR . FORD. If the Court please, they have--

THE COURT. 1 don't quite understand your position, M, Rogers

The section has been read and 1 think distinctly; the
witness says he fully understands it, he has protested
against answering and objécted to answering, after hearing
the section read, after stating that he understood it, and

the court has directed that he answer it. Whatever the Il
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effect of that may be, it follows.
MR .« APPEL. Your Honor, under the constitution and under the
decisions your Honor cannot compel him to answer.
MR . FREDERICKS. Then let him refuse.
MR . APPEL. 1 am simply stating it, your Honor cannot com-
pel him to answer, the witness cannot be compelled to tes-

tify if he makes objection after reading that section to

your Honor cannot hold out to him that conditionally he may
testify against this defendant.

¥R . FREDERICKS. He has notsaid anything.

MR . APPEL. He said so.

MR . ROGERS. This ruling is sought for this purpose, sir:
This ruling is sought for the purpose of determining whéther
on cross-e xamination we shall have the same rights of com-
pulsione.

MR . FREDERICKS. We wont get to crossfeﬁamination for a week,
MR . ROGERS. 1 take a further exception to the remarks of
counsel. We will get to'cross-examination, if your Honor
pleases. | _

THE COURT. 1 didn't hear any remark of counsel.

MR. ROGERS. Will your Honor protect me from such remarks?
THE COURT. 1 heard no’rrem_arks.

MR . ROGERS. "We wont get to cross-sxamination for a week."

THE COURT. Oh, well--
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"R FREDERICKS: That is an estimate'.
MR ROGERS: I will stand here until I am ordered to sit dowmi
until I get my point strictly into the recordv.

THE COURT: The court is endeavoring to get your point

into the record.

MR ROGERS: fes. Do I understand your Honor's compulsion
will go through the record and will apply to questions on
cross-examinétion as well as to questions upon direct ex-
amination?

MR FREDERICKS: Now, is counsel through?

MR ROGERS: I have asked the court a question, and I will

s tend here for a whilé.

MR FREDERICKS: We maintain that the court has absolutely
nothing to do with the matter. |

MR FORD: Anticipating your questionse.

IR ¥REDERICXS: | Whatever rights counsel or witness or any-
body has are provided by lew, end he will set them.

MR ROGERS: If your Honor pl eases, you are directing him to
answer, and giving him immunity for his offenses., What
Idesire to know at this time, is whether or not your Honor's
directions apply to all questions 6n cross- examination as
well as upon direct examination.

MR FORD: We object to any ruling of the court in advance

Tﬂ_COUHI‘: Weit & minute. This is a question zsked of

the court. The court has put aside almost every other c
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sideration, in- matters of form and in many instances con-
duct of counsel in this matter to the end that this case |
shall he fully presented on hoth sides.

MR ROGERS: Yes sire.

THE COURT: Mmd while it has opened the door fairly wide
upon ¢ ross-examination, it has opened it even wider to the h
defense, and that course having been commenced, the con-
duct of this lawsuit will be continued to the end. But,
so far es ihe definite answer to the question that you
propound at this tixﬁe, it is impossible for me to sgy what
the ruling will be when the matter comes up, bﬁt, with the
assurance upon my part that the course that has heretofore
been adopted of opening the door as wide, or even wider,
to thedefendant as it has been to the prosecution, I |
make the best answer I can to that inquiry, }Mr Rogers.

MR ROGEﬁS: Very well, sir. I may assume that the state-
ment which your Honor meakes that you diredt the witness to
testify over his protest and over his objection, made under
section 1234, after consulﬁation, that his protest and the
direction vhich your Hdnor gave him to answer, we may
assume, in a general way, to apply to the cross-exanination.
THE COURT: As the court is now advised, that admonition
to the witness applies to all matters pertinent and rele-
veant to the issues before the court.

MR ROGERS: Very well,

IR DARROW: 1f the court please, I just want to make a
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statement, because I think possibly it is not understood
by the jury, who has a right to understand it.

MR FORD: Ve ohject to any statements to the jury on
questions of law,

MR DARROW: I am not making =a 'statement to the jury, I
am making a statement to the court.

MR FORD:" Will you please read the first statement that
he made there, 1 would like to have it read.

MR DARROW: I said the jury nas a right to understand the
situation of this witness, That is true, in measuring

his téstimony. Now, they mey not understand that this
witness has a Tight to efuse to testify, and that if he
refuses to testify he éanhot be compelled to testify.

MR FORD: Ve desire to make an objection to counsel address-
ing thecourt at this time on a matter when there is noth-
ing vefore the court whatever. The instructions the jury
gets as to the law, your Honor will give them when the mat-
ter is finaliy submitted to them, and if counsel deems it
advisable to give the jury en instruction as to the effect
of section 1334 on the witness, he can request the instruc-
tion, he can prepare it, and I have no doubt, if it is a
correct instruction, your Honor will give it, but we cer-
tainly object to‘ any arguﬁxents bhefore the court on this
matter after it has been finally decided by the court;
and which, und er counselt's own statement is made parti- §

cularly for the enlightemment of the jurye.
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Now, whatever statements are made for the enlightenment

of the jury on questions of law oushi to be put in writing
and read as Instructions to the jury when the matter is
finally submitted to them, and we object to it now.

MR ROGEBS: Just a moment. They asked your Hohor fo in-
struct the jury whether section 1234 was épplicable or note.
THE COURT: Mr Darrow, have you & motion to make?

MR DARROW: I will try to keep strictly within my rights

in this matter. I have endeavored to from the baginning.
THE COURT': Go ahead.

MR DARROW: I teke it, while this statute is somewhat puzz-
ling and the court was not femiliar with it before you read

it, still I take it that the court unde rstands it and

i
e
i

understands the meaning o this rule; The witness is not
obliged to claim his immunity and refuse to testifly in any
particular thinge. He did, however, claim his immuni ty

end he refused to testify. DNow, the court fannot order
him to testify. If he does testify, however, without

the court instructing him that he need not, then he has
complete immunity in this state, and the court ahd the jury
have a right to understand it. That is, unless your Honor
instructs this witness that he has the right to refuse to test
tify, then this court has given him compiete immunity end

his evidence must be weighed in the light of that immunity _.|.

POV
[

and it is fair that everybody should understand it. It

is possible even the court will consider the meaning
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of thestatute, This men waives nothing; he has asked for
immunity, and unless the court tells him he is not obliged
to t estify, he has got j;he immunity throughout the state
and it is the duty of the court to tell him so, unless

the court wishes he shall have the immunity, end I ask
the court to so instruct him &t this time,

MR FORD: If the court please, I think the lew has been
fully complied with; the section hazs meen read fo the
witness, and the witness has made his objection, and I
think properly in view of the threats made by counel -~
MR ROGERS: Take en exception to the word "threats".

MR FORD: ~-- ond veiled threats --

MR ROGERS: I take another exception to the words "weiled
threats".,

MR FORD: I think, if your Honor is going to instruct
the jury and have them understeand anything, it is to un-
derstand themselves that the object of this section in
giving immunity, from prosecution conc erning things he may
testify, is in order that the whole truth mg bve put be-
fore the jhiry, @nd I think the jury may further under-
stend that if this witness commits perjury on enything
he can be made -- prosecuted for perjury, if he commits
any perjury at all, The section reserves the prosecu-
tion for perjury, znd the object of the section giving
imnuni’c.y is to @void the commission of perjury, by im-—

mnity, and it is possible for the witness to t estify
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freely and tell all tke facts to the jury. Really, I think
I am out of oder myself, es well as MT Darrow, but as long
as he was permitted to talk --

TEE COURT: MT Darrow was quite in order. He asked the
court to admonish the jury --
IR APPYL: ’ Here is the idea: the witness said something
which, ineffect, under the 1anguage of the code is a refusal
to t estify unless he is granted immunity. Now, your Honor,
without paying attention to his obj ection s 8S We assume
it, simply order him to ﬁest‘ify. Now, .s:. we contend,
your Honor, that under the seétion the witness is not ob-
liged to testify and there is no pover in the court to
compel him to testify unless your Honor, ineffect, grants
him complete irmnunity, and we are objectiny to that. We
want to know what the situation ié, vhether jmur Honor will
grznt him immunity or not; that is ell wé vent to know,
¥R FORD: The witness is willing to testify without eny.
further admonition. ' ‘
THE COUR: The court made the order with, I hope amd be-
lieve, the full kmowledge of the meaning ¢nd purpose of
the section xead and the-constitutional provision.
A Yy understanding is, your Honor, that if I testify now,
I get immunity? |
THE COURT: That is my und erstanding. Now, let's get

this mattei' clear.

MR FREDERICKS : Now, the question that wes pending was
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‘

handed to me by the reporter.s Iwes asking you, Mr Harring=-
ton, zbout a conversation which you said you had with Mr
Darrow in his office in the Higgins Building, Mr Darrow
and Mr Behm and yourself being mesent, énd. it veing the
first conversation that you had with Mr Relm and Mr Dar-
row together, vhen Behm first came here, Now, is your
mind back to‘the time and place'? A Yes.

Q And circumstances? A Yes‘.

Q@ Vhat was the conversation? A It was in reference
toBeli\m calling at the county jail to see MclManigsal.

Q And ebout how many days efter Behm had gotten here
was it? A VWithin gixi‘z\zr flays; two or thrée dgyse ‘

@  Now, vhat ves the conversation? |

IR APPEL: Wait a minute, We put our objection to this
subject, and we ohject tb the conversation on the

groun‘d thet it is incompetent, it is irrelevant and imma-
terial for any purpose whatsoéver, and that it is col-
laterel to eny issue in this :casé; that it has nothing
to do with the offense charged in the indictment, and
that the admonition or advice & the court to thewitness
that if he t estifies in this c&se to everything, thathe
testifies, that he is granted immunity, does not apply
to his testimony upon matters not relevant to the issues
in the case -- directly connected with the charge in the
inflictment, and does not ertend to collsateral matters.

R FREDERIGKS: I suppose the latt er pert of that is an
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admonition to the witness rather than an objectione

TEE COURI': Objection overruled.

MR APEL: Exceptioh..

MR FREDERICKS: Now, to the question. Tead the question.
(Last 'question r ead by the reporter.) ’

A Mr Darrow told EBehm to go to the county jail and see

McHanigel

, and to do what he could to get him to come over

to the side of the defense,

Q How long were you there together?

MR DARROW: Just a momente VWas anybody present at that
conversation?

MR TREDERICKS: I laid all that.

MR DARROW: I understand he said nobody vas there,

MR FREDERICKS: ‘No, he said Belm and Darrow. Now, did you
afterwards heave a conversation with MY Darrow sometime
efter that in regard to what Behm had been doing .over to
the county jail with McMenigal? A I donrt recall such

a conversations

Q Did you ever remember a time wheﬁ Mr Eehm ceme up into ~-
or MT Behm was in talking with Mr Darrow in ITr Darrow's
office --- I withdraw that. With.:reference to Mr Darrow's
office, where was your office; how near to it? 'A There
was one office between us.

Q There vas one office vetween ybu? A Yes.

Q@ Do you remember an occasion vhen Behm was up talking,

1]

with T Darrow in his office and Eehm came into your of-
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fice afterwards, or during the cojirse of the conversation
and Mr Darrow came in with him, or immediately following
him,‘whm any -- vhen you oeerheard anything said in re-
gard to McManigal end ﬁis position? A Yes sir.
Q Vhat was that that you overheard.

MR APPEL: Just enter there an exception and objection,
that we were not permitited to make &an objection to the lest
answer, although counsel indi cated to the witness, end
counsel on the other side that we vented to meke an ob-
jection, Now, to this question we objéct upon the ground
that it is incompetent, irrelevant and immeterial end hear-
say and no foundation laid end collszteral to any issue ’

in thiscase, and not competent to prove wny element of the
of fense charged in the indictment.

TR FREDERICKS: And the record will show in point of
time when the question was askéd, it was answered by th‘e :

fter

o0

vitness, and then counsel said, "Wait a moment", and

from the other side, counsel for the prosecution proceeded
to ask another cuestion. |

MR ROGERS: The record, your Honor plesse, doesn't show
that.

MR FR EDERICKS: It doesn't show time..

THE coumé Let's solve the problem by striking out his

answer; and now, vhat is your objection. Strike out

the enswer for the purpose of allowing counsel to make af
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obj ection to the question,
¥R APPL: Ve were going to obj ect, end we now object
to the question already answered and referred to in my
last statement, upon the ground that it is kading and
suggestive, incompetent, irrelevant and immaterial, znd
no foundation laid, no personns present being named, the
time or the plece of the said alleged conversation veing
nimed in the guestion; psrticularly very leading and very
suggestive, |
TEE COURT: Objection overruled. The answer is restored,
MR FREDERICKS: Now, that question is before the courte.
I don't know whether there is an obj ection' to that.
TEE COURT: Yes. Read the last question.
(Last question read by the reporter.)

A It wes a messé.ge from Mr Darrow to McManigal through)
Belm,
R FREDERICKS: .;rust state what you heard?
1R ROGERS: I move to strike out the answer as a conclusion
of the witness. o ‘

THE COURT; I didn't hear it. TRead the answer,

(Last answer read by the reporter.)

MR FREDERICKS: No objection to its being stricken out.

THE COURT: Stricken outs
MR FREDERICKS: What vwas said by Mr Darrow to Mr Behm at

that time?
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A Darrow told Behm to tell McManigal-:B
MR « ROGERS. The same objection.

THE COURT. Overruled.

A - - if he wouldn't come across to the side of the
defense he would have him indicted on a murder charge

- \\/—-1

MR. FREDERICKS. Now, shortly, a few days or weeks after

in lllinois when he got clear out here.

you got here state whether or not you went to San Francisco?
A 1 did. '

Q St;te whether or not you were in San Francisco in the
latter part of July, July 30 or 31st? A Yes, sir. -

Q Now, at that time--how long was that after you came

here to Los Angeles? A 1 left Los Angeles for San Fran-

cisco on or about the 11lth of July :
Q State whether or not you--state where you remained \\\\\
from the 11th of July up until the 3lst. A With the
exception of one night 1 stayed at the Argorzut Hotel

in San Francisco.

Q@ And did you ever meet Mre Tveitmoe during that time?

A Yes, sir. |

@ And Hr. Johannsen? A Yes, sir .

Q Did you know either one of those two men before you met

them that time in San Francisco? A 1 saw Mr, Tveitmoe

in Chicago but never spoke to him there. 1 never met

~ ]

Mr. Johannsen before.

Q Do you know where ir. Tveitmoe's office was in San Fran*'sﬁL
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A ¥Yes, sir .

Q Where was it? A The Western Metropolis Bank Building
on Market street.

Q Do you remember a timé when you got a telegram from Mr
Johannsen from‘;!kReno? A Yes, sir. |

Q ﬁow; prior to the time when you got this telegram from
Mr. Johannsen in Reno state whether or not youwere present
in the office of Mr. Tveitmoe and heard a conversation between
¥r. Johannsen and Mr. Tveitmoe in regard to Flora Caplgfz_’__ﬂA
MR « APPEL. Wait a moment--we object upon the ground it is
irrelevant, incompeteht and irmaterial, hearsay, no founda-
tion laid, calling for acté and declarations of tﬁird parties
in the presence of the witness not inthe presence of the
defendant; no foundation laid; it is collateral to any
issue in this case; not tending to prove any element of the
offense charged in the indictment .

THE COURT* Objection overruled.

MR. APPEL. We excppt.

¥R « FREDERICKS® Read the question.

(Last question read by the reporter.) R
re)

Q% VWho all was present at that time? A M, Tveitmoe, Mr.

Johannsen and myself.

Q And how long was it before the time you received the

telegram fromReno? A 1 think it was two days.

Q What was the conversation?
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MR . APPEL. The same objection as last upon each and all of

the grounds stated therein .,

THE COURT* Objection overruled.
MR. APPEL. We excepts _ l

A Mr. Tveitmoe and Mr. Johannsen were talking about eénding

or taking Mrs. Caplan to Chicago.

MR. FREDERICKS. Q Well, what waé the conversation in sub-
stance? A That was the substance of it; 1 donft remzmber
it verbatim.

Q Do you know whether Mr.Darfow had been to San Francisco

a few days prior to that?

MR « APPEL. Wait a moment--we object to that as immaterial:]
irrelevant and incompetent for any purpose whatsoever.
THE COURT + qpverruled.
MR . APPEL. We except.

ET— |

A He left San Francisco on the 33nd of July.

MR . FREDERICKS. 22nd of July.  And did you meet Yr. parrow
any while he was up to San Francisco? A vyes, sir.

Q Prior to thé 22nd -of July did you and M. Johannsen

and Mﬂ Darrow have a meeting together when:a certaincode--

dictionary code was discussed? A Yes, sir.

e

h\._,._,._-
MR +» ROGERS~ Mr~ Witness, 1 urnderstand that the witness is a
lawyer, doubtless he knows that there are some questions

to which we might desire to object. Might be well to let

us have a little opportunity.

THE COURT. Yes, the cowrt will admonish the Witness that T
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to
whenever counsd for the defense wishes to objectg‘Wait.

A 1 didn't hear the objection.

e
MR. FREDERICKS. Q Mr. Harrington, where was the conversa-
tion you had With~-firs£ 1 will ask who all was present

at the conversation in which the arrangements for the
dictionary code were made that you have referred to?

MR . APPEL' Objected to as ledding and assumes a fact not \
testified to by the witness so far, and assumes a condi-

tion of thinge not appearing in evidence; incompetent,

irrelevant and immaterial and hearsay.

THE COURT + Objection overruled. j
MR « APPEL. Exception., ’ _,_g,J/
A M, Johannsen, ir, Darrw and myself.

M . Fredericks. @ And where was this conversation? A In
Hre Tveitmoe's office.

Q And when was it, as far as you can fix it? A 1t was the
week ending Jduly 22nd, sometime during that week .

Q And what was that conversation in so far as it‘réferred
to the code that 1 have alluded to? —
WR. APPEL' Wait a moment--ws object to that on the '\
grourd it is immaterial, irrelevant and incompetent, hear-
say and no connection with the matter in dispute here;
doesn't tend to prove any element of the offense charged
in the indictment, collateral to any isswe . |

THE COURT+ Objection overruled.

MR. APTEL. pxception . .

A Mr, Johannsen suggested the code that we use and . Darrd
: scanned by LALEMLIBRARY
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approved of it.

MR. ROGERS. 1 move to strike that out as a conclusion-;;\
opinion.

THE COURT * Strike it out . State what was said. //
MR . FREDERICKS. What did ir. Johannsen say in substa;g;f

A He told Mr. parrow and myself there about the code, the
kind of a code to use.

Q@ What else was said, if anything, in regard to the pur-
pose of it or anything of that kind?

MR . APPEL," Now, we make the same objection that we made \
to this testimony and we will ask furthermore that the coun-
sel now in his questions suggest to the witness that there
was something said about a purpose, leading and very
sugges tive .

THE COURT. Objection overruled.

¥R « APPEL. We take an exception. ,
(Last question read by the reporter.) _ //’m—J//f
A 1% was for the purpose of communicating with each other .
MR. FREDERICKS. @ Now, how many--were there aﬁy of those
little dictionaries there at that time?

MR. APPEL* Wait a moment--we object upon the gro;;E::“"\\
MR. FREDERICKS. @ Did you have any of them?

MR. APPEL. Wait a moment--¥e object ﬁpon the ground it is
incompetent, irrelevant ana immaterial; it assumes a

state of fact not testified to by the witness. The Witness

has not mentioned any dictionary here that 1 know of.

PP
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MR . FREDERI1CKS. Yes, he has, your Honor.
THE COURT + Objection overruled.
MR . APPEL. Ve except. ‘ | ,,ma“mﬂw””}
A - There were no dictionaries there at that time. The
dictionaries were not mentioned at that time. 1t was books
of like character tﬁat were mentioned, any book. |
MR . FREDERICKS «+ Q Well, what was the discussion? A That
was the discussion that we had to get books of any one kind,
a story book, a fiction book, anything they used that as a
code, pick out certain words out of certain pages.
Q@ And was the matter of usimga little dictionary discussed
then or at any other time? A 1t was discussed then.
Q And state what if anything was done in reference to gettig

those dictionaries or anything of that kind. A 1 bought

Q 1 show you a dictionary here which has been offered in
evidence as people's Exhibit 23 and ask you if‘you ever
gsaw it before. 1t has already been shown to counsel?

A Yes, 1 did. '

Q Well, state where and when and under what circumstances
you saw it. A 1 bought that dictionary in San Francisco

myself .

Q 1e that one of the dictionaries you have been talking

about? A One of the three 1 have just mentioned.

MR ROGERS 1t is not well to lead this witness: "ls thatf
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one of the dictionaries you h%ve been talking about®, is
#ery leading. We don't like to make objections but we
will have t0 pound on the table and be accused of inter-
rupting counsel,

MR . FREDERICKS. Well, it is amental table. Q Now, Hr.
Harring ton, 1 wish to call your attention to some writing
in the back of this dictionary which has not been introducal
in evidence and for that reason 1 will show it/ggunsel for
the defense, if they wish to see it. Having shown the

writing to counsel for the defemnse 1 call your attention

to some words in the back of the dictionary and ask you if

you ever saw those words there before? A Yes, sir.

Q@ Do you know who put them there? A That is my hand-
writing . (f\

Q ©Now, state whether or not--state what was the significaoce
or meaning of the writing in the back of it?

MR+ APPEL. Wait a moment--we object to that as immaterial,
hearsay, incompeternt, irrelevant for any purpose whatsoever;
collateral, visionary, insignificant in every particuiar,
don,t tend to prove anything.

THE COURT. overruled.

A 1t is the names of different partiea that was connected
with the defense inthe McNamara case and letters--each name
is terminated by a letter fhat that party was to be known

by . | |

MR . FREDERICKS. @ And.state whether or not that was a

part of the code?
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A 1t was.

MR . ROGERS. That isobjected to as leading and suggestive
and calling for a conclusion.

MR. FREDERICKS. Withdraw the question. Q State whether
or not that had any relation with the code?

MR « APPEL- He can state what wis said.

THE COURT. Yes, 1 think counsel is entitled to have this
witness state what was said. |

MR « FREDERICKS+. All right. Withdraw the question.

Q State what was said between you and Mr. Darrow and ilr.
Johannsen in regard’. to writing in the back of the dic-
tionaries. A This writing was not put there at that time.
Q VYhen was it put there? A yater on.

Q When? A Oh, within--1 couldn't tell you the exact time.

Q Well-- ‘ T \
MR . ROGERS. Thén 1 move to strike it out, your Honor .

please.

MR . FREDERICKS .+ Strike what out?

MR . ROGERS. The writing out as incompetent, irrelevant
and immaterial and all answers with reference to it, i?ut
there at a later time might have been put there the last
week or two. | ' |
MR . FREDER1CKS. Don't you think we had better finish with

that subject before you ask to strike it out ?

THE COURT+ The motion to 8 trike out is denied. You may {

renevw it later. I
MR . FREDERICKS+ Q When was the writing put there, Mr. Harrij
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1{ ton? A After my return to Los Angeles 1 put down that
2| fror a copy of a code that 1 had which was furnished me
8 | by Hr. Darrow. —
4 | MR . ROGERS. "After my return to Los Angeles 1 put down \
5| that from a copy of a code", is hearsay, incompetent and a
¢ | conclasion and no foundation laid.
7| THE COURT. Read that answer.
g | (Last answer read by the reporter.)
9 | MR ' ROGERS. You Honor please, the testimony that they have
10 been seeking to elicit is that a telegram came to San
11 | Francisco but the code which is explaining the telegram
12 {Was not put down until after they got back to Los Angeles.
13 MR. FREDERICKS. Wasn't put in the book until he got to
14 | Los Angeles. ﬂ{
15 | THE COURT. Motion denied. e
16 | MR+ FREDERICKS. Q ©Now, the code that you got from Yr,
17 | Darrow which you say you copied into the book, when did
18 | you get that from ir. Darrow? A So we would understand
19 each other by the word "code": This code of a dictionary
20 ﬁas fixed on the 3rd--the week ending on July 23nd, but
o1 1 already had the different initials which represented the
929 different parties before.
2&/Q/ Before? A Oh, yes.
Zi Q 1 see.
o5 MR+ APPEL., We moveto strike that out as incompetent,‘
26 irrelevant and immaterial, not the statement of the witnesﬁ
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of any conversation had in the presence of the defendant

or with the defendant and a mere conclusion and explanation
of the witness and not relemant to any issue in the  case.
MR « FREDERICKS. That is.very pertinent and proper.

THE COURT. Mction to strike is denied. |

MR. APPEL. VWe take an exception.

MR . FREDERICKS, Q ©Now, when was it that you got this

part of the code, that is, in the back.of the book there
thd you kept inthe back of the book from Xr. pprrow?

MR . ROGERS. 1 beg your pardon, he hasn't sdid he got
anything from M. Darrow. It is leading and suggestive,
putting something in the witness's mouth.

MR. APPEL. Whatever he got from Mr. parrow is the best
evidence. He can't introduce evidence of a copy here.

THE COURT. Objection overruled .

MR . APPEL. We object now to the quéstion on the groﬁnd
that it calls for secondary evidence. 1t is/gg§ling for
vthe best evidence. 1t undertakes to explain original
evidence which is not before the witness and undertakes to
bring out the contents of the briginal writing not before
the witness and not shom to counsel upon the other side,
and the witness cannot be examined in reference thereto.
THE COURT. There are two objections and 1 want the ruling
to be clear. The objection made by lr. Rogers is overruled,

and the objection made by Mr. Appel is overruled.

MR Appel. Exception.
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You can manufacture evidence of that kind and damn any man

2745

MR . ROGERS. Your Honor doesn't permit us--

THE COURT" 1 wont prevent your being further heard if

you wish . '

MR« ROGERS. You see how-easy it is to create e%idence

under those conditiona He says, "1 copied it from some-
thing Mr. Darrow gave me at a subsequent time." That is

not conclusive. The time is not fixed. Doesn't say what ke
got from Mre. parrow; doesn't say when he got it; doesn't

say where he got it or what it was or what it looked like.

on earth with it and the law says that before you can
charge a defendant with secondary evidence of that kind
you have got, at least, to account for the first hand »
evidence, and this is secondary evidence . He says that he
put that in the book from somethingAMn Larrow gave him and
he hasn't even seen fit to account fof what Mr, Darrow

gave him. Any one of us could be sent to the penitantiary
upon testimony of anybody . Mr. parrow's handwriting doesn'f
appear there. We don't know anything @& out where it came
from or what it is and yet we are supposed to be bound by
some thing that appears in the back of a book in this wit-
ness's handwriting, and a copy of something that has not
even been explained . 10 criminal law, if your Honor please-

THE COURT. Read that question and answer.

MR . FREDERICKS  If counsel would go along and make his

objections and reserve his argunent until the proper tire
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THE COURT . Counsel is making an objection ahd 1 am
inclined to think there is more force in it than 1 first
thought. 1 want the question read.
MR . ROGERS. We are enti£1ed to know something about where
he got it.
MR. FREDFRICKS. 1 am going to show it if you will only let
me get at the witness.
THE COURT. 1 will have to instruct the reporter to pay no
attention to the remarks made here when the court asks to
have a question and answer read. Now, read the question.
(Last question read by the reporter.)
MR « FREDERICKS. And the next guestion will be how did you
get it? Did he give it to you in writing or did he give it
to you verbally?
THE COURT* 1 will let the ruling stand but counsel may renm&
it if it is not cleared up. ]
A 1 got that code from Mr. parrow soon after 1 came to
1.08 Angeles.
MR +» FREDERICKS: Q And did youget it from him in writing
or did he tell it to you and you wrote it down? A No, 1
got it from him in writing. '
Q What did you do with the writing that you got from him?
A VWhen 1 transferred it into this book 1 cdon't know what

became of it, '

Q When did you see it last? A Not since 1 got thiebbook,

1 donit remember..
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Q@ was it on paper alone or was it on paper ‘that had some
other matters on it or what was the circumstances in
thatkegard, that is, 1 mean the paper that you got from Mr.
parrow?

: B
MR. APPEL. Wait a moment--we object to his being examined
concerning any document or thing not shown here to the

other side and proceeding here in court. He cannot be

examined in reference to that.
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MR FTREDERICKS: Showing the loss of it.
MR APPEL: You can't show th‘evloss of it. He says he
don't lmow vhet became of it. That don't show loss.
THE COURT: You haven’t.shown eny effort by this wiiness
to try to find thsat paper.
MR FREDERICKS: All these objections are premature. The
povper time will come before I offer a thing to object to
it, end there will be plenty of time} no use arguing it
over a dosen timesl I want to identify it nowy so I can
ask some questions about it..
MR ROGERS: The copy was for Mr Darrow and all that sort
of thing, and we have nothing but his own hendwriting
for it. \ .
MR FREDERICKS: Certainly, tiw;atl coes to the weight of it.

'TEE COURT: Objection overruled.
_ ‘ . ,

TR ROGERS: Exception.
(Last question read by the reporter.)

A Mr Darrow handed me that paper in his own handwriting

with the names as I have got them here,
- . . g s

MR APPHEL: I don't want him to describe the contents of

that paper.

MR FREDERICKS: Ee is not going to.

MR APPEL: me is doing it..

MR FREDERICKS: No, ke is not doing anything of the kind.

MR APPEL: Wwell, I submit, he was.
1R FREDERICKS:" Dontt describe enyhhing thet was in the
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pape 1, Mr parrington, that is, dontt say what was in the
papers A There vere names"there, and thencertain ini-
tials, certain letters of the alphabet after each name.
MR APPEL: . Now, he is t;alling what is in the contm\
MR FREDERICKS: pe is not saying A, B, C, D or G was
there, or the name for Caplan or ;:J'ohanmsen was there.

MR APPEL: He s&aid nemes of ¢ ertain individuals was therel.
THE COURT:  Objection overrul ed. |
MR APPEL: Exception,

MR APFL: We object to the witness stating the contents of
the document that he has identified or d escribed, upon the
ground it is not the best evidence; it is incompétent,
irrelevant and immeterial for any purpose, hearsay, and
no. foundation lai-d, ‘

TEE COURT: Objection overrulede.

‘MR AiD_EL: Exceptione.

MR FREDERICKS: ©Now, was there anything else on that paper
except what you have referred to?

MR APPEL: Now, we make the same obj ection, calling

produced here, znd not the best evidence, and immaterial. )

A Yes sj.r. . "AQ:"’J(

THE COUKRT: Objection overruled.

for the contents of & written instrument which is not j

MR FREDERICKS: ‘hat was the answer? A Yes sir,
Q Well, I will refer to it, then, es a document. Do

v

you know vhere that document is? A I do note.
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Q@ Vhen dd you last see kt? A Onh, it is a long time
ag0 -- nonthse |
Q@ Do you think you could find it if you were to make
search for it? ‘
MR Ai?’EL: Wait-.a moment'. We object to that es calling
for ‘L\‘mere"‘gr}j ecfgre. .
'R FREDERICKS: Withdraw the question.

Q Have you ever made search for it théat you know of?

A No sir.

Q@ Do you know viat you did with it? A fes sir.

Q What did you do with it? A Destroyed it. .

Q ‘Now, state whether or not the copy that you have

made -- you say you made of that paper in the back of the

book there igs a true copy of that part of it, of which it
purports to be & copy?

MR APPEL: Wait a momente. We object upon the ground it
is incompe tent, irrelevant end immateriel, upon the fur-
ther ground the vitness is foreclosed um er a rule o
evidence, from disclosing now, either the contents of

the ofiginal,_bmf"being: allowed to produce a copy thereof,
b ecause by his own act and deed, ne said hedestroyed the
original, and k¢ is estopped now, from showing *he copy
there; |

MR FORD: ....8ection 1855 provides that there can be

no evidence of the contents of writing other ’;han the

writing itself, except in the following cases: "Vhen
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the original has been lost ordestroyed; in which case
proof of the loss ordestruction must first be made'.
Section 1937: The original writing must be produced and
proved, except as provided insections 1855 and 1919.

If it has been lost, proof of the loss ﬁust first be made

before evidence can be given of its contents, Or, by the
recolkction of the witness, as provided in section 1855.

How, he has got & copy he made at the time, vwhich he knows ¢

true copy, and put it in, znd independently of that, the
document itself is being offered as the document which was
in use, It isn't alone the copy which is in the back of
the book, is not only proof of the execution of a prior
document handed to the witness by Mr Darrow, of a prior
code that was in use, but is admissible itself as evidence
of its owm contents as made eand used in July, for two
purposes,-- for two reasons: first, because it is a docu~ '
ment itself, an original document itself in use in J'uly,'
1911, which he received -- that Mr ._J'ohannsen sent this
telegram, end it is also admissibleas to evidence of the
contents of & lost document, destroyed document, a docu=
ment which he didn't keep after he had put it in his |
dictionary; a document for which he had no further oc-

casion to have used.

MR TREDERICKS: I withdraw the question temporarily. If

I wish to put the handwriting in afterwards, I will come
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‘ enough
to it, Now, it is not a matter of importance to take up

fime in arguing it. I show you here a document which has/

heretofore been introduced as i’eopl e's exhibit 22 -~ I

will ask you whether or not you cot, while youv.er:;;;in

San Francisco on the 31lst of .:ruly, 1911, 2 telegram from

anyone in the code that e have been discussing.
e

MR APPEL: Wait a moment. We object to that as incom- \

petent, irrel event end immaterial, end hearsgay, end no

foumation laid; calling for the zcts anddeclarations

of a third party not in the presence of the d efendant, not

contrected with thedefendant, not tending to prove any issue

in this case.

THE COURT: Objection or erruled.

MR APPEL: Ve except.

MR FREDERICKS: Read the question. / >~

(Last question read by the reporter.)

it s

——

A Yes sir.

MR FREDERICKS: From wvhom? A Mr Johannsen. -——

MR APPEL: Wait a moment. /\\
THE COURI': Strike out the answer for the objection.

Read the question. (Liast questioﬁ read by the reporter,)
MR Ai’PEL: Now, we object to that on the ground that it’
is incompetent, irrel erant and immaterial, and calling
for a conclusion or opinion of the witness; no foundation

laid; the telegram would be the best evidence of its con-

tents or the purported sender of the telegram. He cannot
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testify of his own knowledge that Johannsen sent him a
telegram that he received from some place other than the
place where the witness vas.

MR FREDERICKS: Ve are wasting a lot of time on the tele-
g ram Johannsen admits he éent.

TEE COURT: OvVerruled.

MR APTFEL: Ve take anetception to the remarks of counsel.
MR ROGERS: We want to see whether the witness will swear
to what he doesn't know.

MR FREDERICKS: You don't seem to want to let him.

THE COURT: Vhat is the answer. What is the answer to
the q'uesti'on? A Mr Johannsen., ~

THE COURT: I think ve will teke a Tecess now.

(JTury edmonished, Recess until 2 B.MM.)
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