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FRIDAY, JUNE 21, 1912; 9 o'clock A.M.

Defendant in court with counsel.

THE COURT. Gentlemen, the jurors have withdrawn their

request to be present. and unless the counsel desire their

presence the cour t will accede to that request. .,
"

MR. ROGERS. ~. Appel was gOing to present this matter but

he is not here yet.

THE COUR T. We will wait a li.ttle while. 1 shall assume,

gentlemen, that your silence is an acquiescence that the

jurore may remain in their room. It will be SO ordered,

12' then.

on the stand for further direct examination:

R. H A R R 1 N G TON,J 0 H N

THE COUR T. You may ca} 1 the roll of jurors.

(Jurors called; all present.)

MR. ROGERS. If your Honor please, the rule appears to be-­

THE COURT. Just one moment--if this argument is going to

extend over the hour 1 would like to k~ow whether or not

you care to have it taken down.

MR. ROGERS. No, sir.

THE COu~T. Unless either side request it 1 shall direct

the reporter to just eliminate the argument.

!dR. ROGERS. No, sir.

(Argument. )
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1 MR. FORD. If the court please, the other day at the request

2 of the defense the rule for the exclusion of witnesses was

3 invoked as to our Witnesses 0 1 now see in the court room a

4 I number of witnesses, Mr. Johannsen who has been under cross­

5 examination and whom, under stipulation, we have the right

6 to further cross-examine if we desire, and Mr. Tveitmoe, and

7 one or two others, who, if ar e not witnesses are I ikely to

8 become witneBses--~. LeCompte Davis and others, 1 don't

9 know--the defense know who they are going to call as

10 witness es •

11 THE COURT' The court will again make the announcement an

12 order has been made exclUding all persons or witnesses

13 who know they are to be wi tnesses ..

14 MR. ROGERS. The rule has been observed ratberby its non-

15 I observance. Mr. Hunt was here, tbe gentlerran, the teller

16 I was here, and both of them sat together and we made no

17 objection.

18 Jt.R. FORD. They only came in in order to be called. We 'have

19 kept our wi tneBses out of the court room. They came down

20 from San Francisco and came straight to the court room. We

21 didn tt know they were in here.

22 MR. ROGERS. Mr. Ong was in here and many other wi tnesBes .

23 We have not observed the rule at all. We have not sUbpoenee

24 any of these witnesses.

25 MR. FORD. We are asking for the rule and counsel kn'ow their

261 witnesses.
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1 THE COURT. The rule has again been declared) Mr. For d, that

2 is all the court can do at this time.

3 MR· APPEL. If there is any man here who can read our minds

4 I as to whether we will call them or not, and they read it

5 correctly, they can step out, 1 suppose.

6 MR. FORD. I think you are in honor bound to notify any

7 persons whom you will call.

8 THE COURT. 14;. Ford, we will reach it when the tilLe comes.

9 MR. DARROW. There are a few people--two or three that we

10 wish to consult ,with all the while, just as they have had

11 them in the cour t room all the while.

12 MR. FBEDERICKS. If the counsel Wishes to mak e an exceptioa

13 THE COURT· If you will indicate who they are and it is pro­

14 per, the court can exerrpt them from the fule.

I
:1
I

J

MR. DARROW. Here is Mr. COllier, Mr. Davis, \tr.

1 have been consul ting all the time wi th •

Belcher, whom

17 MR. FORD· If they are assisting you--

18 THE COURT. Under the circurrBtanceS~hey are exempt from the

19 rule.

20 MR. ROGERS. We may ha\Te to com ul t Mr. Tvei tmoe dur ing

21 this exan~ination, and cer tainly Mr.- Davis.

22 MR. FREDF.RICKS· I think Davis is not entitled to

23 r amain her e.

24 MR'. ROGERS. Mr. IJi.vis informs me he cannot be here this

25 afternoon but he can be here this morning•.1 like to con-

26' suIt him occasionally •

I
I
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We can take a recess whenever counsel wants

2 to consult him. We ask for the rule.to be enforced.
not

3 UR. DARROW. It has"been enforoed against them. They have

4 people here all the time.

5 MR. FORD. Not unless it was these two Witnesses who came

6 in yesterday.

7 MR. DARROW. Mr. Ong sat in the court room, you remember,

8 before he was put onthe stand •

9 THE COURT. You have indicated two men, who else do you walt? I.
10 MR. DARROW. Mr. Tvei tmoe we have to consult in reference to

11 this matter.

12 THE COURT· You require the presence of Mr. Tveitmoe inthe

13 court room in order to consult with him in regard to the

Tha t is all 1 think of now.

matter?
I

MR. FORD. We certainly object to the presence of Mr. Tveitmor'

if he is going to be called as a witness it will be a case

in which we des ir e the rule just as strenuous as they did

16
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15 I MR. DARROW.

14

19 in regard to Mr. Behm, al though we do not ask them not to

20 consult with him.
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MR DARROW: ',Ve made no rule on ·ur Behm.

1fr Behm , €Xc ept he fini sh hi s t est imony

2692l
We asked nothing m I

wi thout being

3 prompted, b#t we never ~sked him to stay out of the room.

4 lfR FREDERICKS: I think counsel is entitled to those em-

5 ploye's and assistants --

at this tlire who he desires.

THE COURT: Vfuom he declares or requires here personally

in the court room.

6

7

8

9 lJrR FREDERICKS:

I said he should make a decl~.ration

Mr Tveitmoe is simply a witness.

I

I
I

10 1ER DARROW: ur Tvei tmoe is mo re than t bat in t his matter,
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and we wish to consult him in this matter.

}{R FREDERICKS: How much more?

THE COURT: :Well, whoels-c.

JERAPPEL: Your Honor, let me suggest this: that e.ny per­

son whom th e other side have labeled as co-conspirators

in this matter, is a party to this proceeding, end they

have a right to be here and hear.

THE COURT: I am only asking for your statement who these

people are that you require?

UR APPEL: They Jibbeled Johannsen, Tvei tmoe, and they have

labeled Mr Davis by Mr Behm on the stand here, end asked

him \mether or not Mr Davis was present there and aided and

abetted the defendant in t'elling him what to testify to.

TEE COURT: Viho els e do you want to reI:1.ain in th e c ourt

room?

UR BOGERS. Ur: Davia, Mr Tvemtmoe, 1fr Collier ,
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2

sen and Mr Belcher.

1m FREDERICKS: We obj ~t to Ur Tvei tmoe and l{r Davis.

2693\

I

3 1m F01ID: The other men are who?

4 UR DARROW: We c ertainly ne(~d those two.

5 l,[R HOGERS: They have been nominated as co-conspirators)

6 the word has been used concerning them; nothing but fair

7 they should hear what is to be silid ~ainst them.

8 UR DARROW: At the sametime we have to consult with them.

16 HR FREDERICKS: II well) we Vlill submit it.

17 1iffiDARROW: that the court says we need the attend-

I
I
I

!
" I

I

THE COURr: Give me those nam~s so I c~n Vlri te it dovm.

URDARROW: Mr Collier) ur Belcher) Hr Davis) Ur Tveit-

lJR FOBD: With regard to ur Tveitmoe and Hr Hohannsen,

they declared themselves the other day, they couldn't find

out vmat they knm~ out of court) and put them on the

MR ROGERS: On certain matters.

stand.

.mce --

moe and l{r .Tohannsen.
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THE COUHT: 1[1' Collier, Mr Belcher, Mr Davis, };fr JOhannSen~ I
and 1,,!r Tveitmoe, those men that you desire to have in the

r
3 court room to assist you in presenting the defense in

4 this matter?

5 HR HOGERS: yes sir.

it is strainil~ the rule a little_ bit, but I

have the doubt resolved in your favor. With the exception

I
I

think you shouad

I think, e·s the pro secution se~s,.All right.THE COURT:6

7

8

9 of the names that have just been c all ed, the witnesses \mO

10 are either under SUbpoena or who are here and have knowl-

court room during the trial.

that if either of those witnesses testify, with thecrcep-

edg e that they 'lvill be call ed, are excluded from th e

Hf.\ving invoked the rule, I '.vish to give notic e

tion of lh- Collier end the oth €I' man, but Ur Davis ahd HI'

Tveitmoe, if we deem it desirable on account of them not

UR FORD:

11

12

13

14

15

16

17 obeying the rule where it has been invoked, we shall'pre-

18 serve our right to object if we see fit so to do.

19 THE COURf: All right, gentlemen.

201m FREDERICKS: \mat was the qUEStion pending, now, Mr Re-

21 port e1'? I .W as asking you in reg ard to your employment ,

between HI' BebIn and Old llran Me:Manigc.l, Ortie UcManigal' s

father, end HI'S HcManig 81, hi s Yvife, end HI' Darrow, do
renember that occasion? A I do.

HI' Harrington, by 1.fr Darrow, end I believe you stated ap

proximG>.t ely th e oat e of i to. NoV!, do you remember <:.time vThe

there was a conversation or meeting c.t 1'[1' Darrow's house
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Q Anout how long had you been

the employment you referred to?

2~
then r.ctively engaged under I

A A little less than

3 brTo months.

4 Q A little less than t",ro months. .And do you remember

5 about when that meeting was that I have referred to. with

6 ur Behm, Mr Darrow, Urs HcManig cJ. and Old Man McManig al?

s ation that ocfcurred t here between l~r Darrow e.nd 1,fr Bebm --

who were present at that interview, or were there others

pres ent? A I think that c overs all that VI e:::oe the re.

I \"Jill ask you,. did a conversation occur there [,etween 1,[1'

Darrow and Ur Bebm relative to his coming to California?

It was on th e 18th a: .TUne, 1911.

Have I given the correct people

yes sir.

You think that cove:::os it. Do you remember the conver-

18th of .Tune, 1911.Q

Q,

A

A7
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I

16 IQ Do you remember the conversation, in sUbstance, which Q-C-

17 curred between them in referenc e to that matter? A I do. I
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Q Will you relate it to the jury?

MR. APPEL. We object to that onthe

2696 I

I
gr ound it is incompetent '

3 it is irrelevant, it is immaterial, it is hearsay, it is

4 collateral to any issue in this case; it does not tend

5 in any way, shape or manner to prove any element of the

6 offense charged in the indictment; no relation to it in

7 any way, shape 0; manner; it is ren,ote, it is dis tan t

8 from the time mentioned in the indictment mentioned herein

9 as the date of the commission of the offense, and it could

10 not possibly relate to any matter in relation to the offense

11 charged in the indictment, because it is said by the witness

12 it occurred in June, 1911, and it appears from the evidence

13 here, and the undisputed evidence in the case, that Lockwood

14 was not a juror at that time, had not been drawn and there

15 could not have been anything said at that time which might

16 affect the charge made in the indictment, therefore, it is

17 I collateral to any issue in this case. We also object to the

I
j

I
l
I
r

18

19

20

21

22 ness or in the presence of the witness with any of the wit-

23 nesses for the defense at that time or persons who might be

24 witnesses in the future, were communications which belonged

25 entirely to the defense; they were conlmunications vlich

2G , belonged to the defense of the McNamaras and McManigal,

I
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1

1 they were made in the presence of Mrs. McManigal, establishe

2 her e by the evidence to be the wife of one of the persons

3 named in the indictment~ then pending; that they were

4 I confidential communications existing then between attorneys,

5 they being the agents as to each other, and the attorneys

6 for the defendants, the McNamaras, and that no one has

7 waived the privilege here, and therefore it is inadmissible

8 and incompetent for any purpose and the attorney cannot

9 waive the privilege.

10 THE COUR T. Objecticn overruled.

11 MR. APPEL. We take an excep tion •

12 I A Mr. !:arrow first asked Behm if he was a labor man and

13 associated with unions, and Behm said he was.

14 JAR. APPEL' Wait a moment--we move to strike out the

15 statement of the Witness upon the ground that it is incom­

16 petent, irrelevant and immaterial for any purposes in this

17 case;· that it appears on the face of it that the communi­

18 cation, if any, was a communication obtained by Mr. Darrow

19 in furtherance of the defense of the case and not for any

20 unlawful transaction and disconnected with the offense

21 charged in the indictment.

22 THE COUR T· The mot ion to s tr ike ou t is denied.

23 JAR. APPEL. Exception.

24 MR. FREDERICKS. 1 would like to ask the court to instruct

26 Now, proceed With your answer. Read as far ae he went,

25 the counsel not to interrupt inthe middle of an answer.



1 Reporter.

Z MR. APPEL· The oourt cannot instruot how'l shall protect th

3 rights of this defendant.

4 THE COUR T· The oour t has no t under taken to--

5 MR· APPEL. 1 propose to move to strike out any evidence

6 which is not permissible.

7 THE COURT. The oourt has not undertaken to give any instruo-

8 tion •

9 Am. FREDERICKS· ,1 think Mr. Appel is try ing to break in on

10 this witness's testimony for the purpose of breaking up the

11 continuity of it so that it will not be understood by the

12 jury, and 1 want, I demand as a right and as a right of

13 praotioe and prooedure that this witness be. permitted to

14 answer fully his question before counsel moves to strike it

15 out.

16 I THE COURT. That is always a right every Witness has.

17 MR. APPEL. 1 exoept to that statement of oounsel as abso-

18 lutely and maliciously false. It is untrue and none of

ment isabsolutely false, as false as other statements he

shape or manner, from doing my full duty as 1 understand

your Honor, and 1 say 1 deny the power of the court here

the law, and as 1 do not get it from him.

ter which 1 oonsider to be improper.

I
1 say, his state- I

I
I
I
I
I

to instruot me when 1 shall not move to strike out any mat- i

his statements are going to intimidate me to in any way,

has made here, whioh can be proven to be absolutely false,
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25 I
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1 I Your Hono r.

2 "ing made by

2699l
he can go right to the point, and under the rUI-1

your Honor, he can ask anything that may be

he left off.

ant.

A He then asked him if his

(Last answer read.)

view l.fcHanigal and try to get him over to the side of th e

defense. Behm said that he would be glad to go but he

tions, then, he would be in position to start at the end

of that following week.

l!R APPEL: 'Ve move to strike out the statement of

lrr Darrow told him he would take c are of th at, that he

v.ould yay his expenses and look after a man to husband his·

farm while he was away; so Behm said under those condi-

if he would be vnlling to come out to Los Angeles and inte~

sympathies were yJi t h the unions, and Behm answered that

they were; he then asked him if he had influenc e wi th Ortie

Mc1vranigal and Behm said he did. So lfr Darrow asked Behm

the answel~ that the witness gave so that he can lmow where

was not in a financial condition at that time to go, so

lvTR FREDERICKS: GO ahead.

I take an exception to the statement made by counsel here,

your Honor, and I assign the conduct of coun sel as abso­

lutely error and prejUdicial to th e rights 0 f this defend-

},fR FREDERICKS: l\fow, will th e reporter read the part of

within that ruling, a~d we will not move to strike it out,

VIe will be contented with llaving our obj ection ov erruled.
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nes-s upon the s arne grounds stated in our Jrevious motion to I
strike out, and upon eo,ll the grounds stated in our ob-

j ootion to the evidenc~, there bei:rg nothing in the state­

ment h ere to s how any conspiracy 0 f any kind to c ommi t

any crime in any shape or manner connected v/ith, ar in

any other ">"/ay, connected with e.ny elEment of the offense

charged.

8 THE COURT: fBhe motion to strike out is d eni 00.

9 lJ:R APE: Take an ecc eption.

10 UR FREDERIm:KS: Go ahead. A Mr Darrow also stated

]JR ROGERS: iNhat is the last of that?

Chicago.

(Last of answer read as follows: "He also to·ld Behm.

A Ur Darrow then g ave Behm.

THE REPOR'l'ER: yes sir.

$100, and it was arranged there that Behm was

the end of that ·;,eek, the following week; that is, the

that he could tell MCJJanig al that he would see he was well

taken care of ci'ter he got out, and that he would get a

good position in Chicago.")

HR ROGERS: A good position in Chic C1€ o?

he got out ,md that he would get a good position in

:MR FREDERICKS: GO ahead.

l,rcUanigal that he would see he was well taken care of after

there, if' },fcManigal would testify against th e McNamaras

it would br~ng disg. race on him and his children and his---­:family and friends. He also told Behm. that he could tell
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2

following Saturday. That VIas pt"actically

everything that. took place there.

24
the subst anc e of I

3 MR FREDERICKS: About how 10nB were they present talking

4 tog ether) 1,{r BebIn and lfr Darrow and JI[rs McHanigal? A 'Well)

5 the time that '.',as consumed in t.he talk between Behm <md 1,,1(1'

6 Darrow himself) was probably c.tout half an hour. Behm

7 was there longer) but Mr Darrow was in and out of th e room.

8 Q. How) did you afteT'\'Vards come to California? A I did.

9 Q. Ho'w soon after that did you I eave for California? I

10 A I left on the following Thursday) that would be the

11 22nd) I think.

12 Q. Came to Los Angeles, did you? A To Los Angeles.

13 Q. After you came to Los Angeles) state whether or not

14 Ur Bejml crone he re and you met him? A I did.

15 UR HOGERS: I desire to enter in therecord now, that he

16 came to Los .Angeles that the court has not read section

17 1324 of the Penal Code to the witness, as the law requires.

18 lrR FREDERICKS: The law does not require it to be read;

19 t he court can read it if the court wants to. We have not

20

21

asked that it should be read, it is a matter 0 l' indiffer-

ence to us.

22 THE COUill: The court will not read it unless cOlmsel on

23 one side or the oth er requests it.

24 1m "ROGERS: I call your Honor's attention to the wording

25

26
of the section.

THE COURT: Just a minute.
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1 UR FREDERICKS: I do not think t here is any occ asion for

2 cOUlmel or the court reading t.he"section t from the testi­

3 mony of this \"Ii tness.

4 TEE COUR[': If ei ther si de requ es-ts it --

5 J,fR ROGEPS: No.
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p 1 MR. FORD. There is nothing brought before this

270;-1
court as

2 yet to warrant the court reading the section to the witness •

3 MR. ROGERS. May 1 have the Penal Code?

4 MR. KEETCH. Surely.

5 MR. FORD. If the court please, counsel contended the other

6 day when he asked that it be read to Mr. Tvei tmoe, it should

7 not be read until some evidence be introduced showing that

8 the witness was an accomplice of the defendant. 1 sUbmit,

9 there has been no such showing, and under their own posi-

10 tion, if they are consistent, the tinte has not yet arisen-­

II if it everdoes arise--but assuming for the sake of argument,

12 I if there was an accomplice--

13 THE COURT. Just a minute, Mr. Ford. 1 want to look at the

14 form of the section itself.

15 MR • FREDERlCKS. We make no claim that this witness is an

16. accomplice of the defendant.

17 MR. BCD ERS. 1 call ycur Honor's attention to the last

18 par agr aph •

19 THE COUR T. 1 am reading it.

of the section is to compel an

takes the stand voluntarily, it is not neces-ing, if ~;he

accomplice to testify, and even if the accomplice is testif~1
I
I
I

sary to read it to him.

1m. ROGERS. Just a minute--there are other counties in this I
state and 1 desire, in view of certain statements made by

25
26 I counael, to request that your Honor as the Judge presiding

la

22

23

24

20 MR. FORD. The object"

21
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1 at this investigation shall distinctly read this section

2 to the wi tness.

3 l1R. FORD. Now, if the ~ourt please, they the other day in-

4 I sisted themselves that some showing must be made that the,

5 witness is an accomplice. Now, this witness cannot be an.
6 accomplice unless the defendant is gUilty of the crime

7 charged and he assisted him in commi tting it. They are

8 two things that must be shown before your Honor can decide

91 that this Wi tness is an accomplice. Further, your Honor

10 must leave that question entirely to the jury. The object

111
I

12 1

I
13

14

15

16

cf this section is to compel the witness to testify--to

compel an accomplice to testify in the furtherance of jus­

tice, if the prosecution desire it to be done.
other

MR • ROGERS· There arel'counties in ttis state and there

are other district attorneys in this state, and 1 demand

it be read.

17 MR. FORD. You are getting very tender about district attor­

18 neys of ether counties. We certainly object to counsel's

19 inconsistent position at this time. What is there in the

20 testimony of this witness so far given which justifies

21 your Honor in reading it to him any ~ore than he read it

22 to~. Hunt of San Francisco or any other witness.

23 THE COURT. Now, 1 have got to read the section, it is quite

24 long and 1 donlt want to take a recess to do it, but 1

25 cannot listen to the argument of counsel on both sides.

26 I MR. ROGERS. All right, we will sit down.

I



1 THE COURT·

270Sl
You have any objection to this section being

2 read?

3 MR. FORD. We certain1y.have, your Honor, to this extent:

4 I 1 don't like to question the motives of counsel at all

5 times, but to me it seems as though the only object in

6 asking that this be read is this: First, to in timidate the ' I
Witness and second to get an expression from your Honor to

the effect that this witness is or that your Honor suspects,

If this man was a wi tnessa ttorneys of other counties.

he is an accomplice of the defendant. NoW, whether or not

this Witness is an accomplice of the defendant must ulti­

mately be determined by this jury, and if this jury deter­

mines that he is an accomplice they will scan his testimony

in such and such a manner. If they determire'that he is not

an accomplice in this particular crime they will treat his

testimony differently. This ppint was not raised when Fran*,

lin testified. Franklin was clearly an accomplice, conceded

by both sides to be an accomplice, and Franklin, if the

section had been read to him, would not have been immune

from punishment concerning anyt\ting he had testified to un1e s

he made a claim to immunity under that section. If the

section is not read to him he automatically gets immunity.

Now, counsel here knows that if this Witness is an accomplic

and the section is re'ad to. him all he would have to do would

be to refuse to testify and that the prosecution could com­

pel him to testify, notwithstanding his objedtion, and that

he would be immune. Counsel is so tender about distr iot

7
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and there was any other county inthis state had jurisdiction

over him and we wanted I to compel him to testify after that

section had been read, we would have a right to compel him

to testify, and they know it, but we don t t concede he is

1

2

3

4

5 an accomplice. We shall argue to this jury he is not an

11 jury to
I

12

13

14

151

16

17

18

19

20

21

22

23

24

25
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6 accomplice in the crime for which this defendant is charged,

7 so even assuming that he was an accomplice, counsel have no

8 right to insist upon reading this section, that is a matter

9 for the district attorney or whoever is prosecuting or

10 Whoever is conducting the i~vestigaticn before the grand

decide, not for the defense to decide.
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e1kidenc e

them to start C'. prosecution of this VIi tness in any other

.(
I

II

•
•

I

•I
I
••,
•

Two people

-
But the s ec ti on might include a great many

ness cgainst any other person so offending.

THE. COURl':

other p3 rsons besides accomplices.

testifY whether you read that section or not.

county concerning c>nything he may testify to, bec~use we

have it absolutely in our po'!,er to compel this vritness to

son hereafter offendil'.g cgainst any provisions of this

code, or egainst the law of this state is a comJ.Illetent wit

keep out the testimony of this witness; it would not enable

thought he was "n accomplic e, bec ause we could compel him

to testify "mether he was an accomplice or not. The obj ect

of reading that section would be absolutely null ~,nd void

as far as we ar8 concerned; it would not enable them to

UR FORD: I woul d like to reply to the court's question, if

I cG'n. I think the question ~as addressed to me. A per-

for the sake of <Hgument, he doesn't become ~n incompetent

wi tness, because they desire to have it read, and our sol e

objection to it is that it might influence the minds of

the jury improperly in letting this jury suspect that he

an
This vii tn ess is not"\ iincompetent wi tness, wh ether he is an

accomplice or not, but assuming th~t he was an accomplice

UR Fa lID: Oh, no, your Honor ..

l1R APPEL: It is directed against any person hereafter of-

fending. Our obj ection is that there is sufficient

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 committed a'crime, one of them so offendi~ is a competent

2 witness against the other person so offendi~~. It relates

nothing \matever by it.

be decided by this jury and not your Honor.

he is :;-n ace omplic e or whether or no t he is not Cln mcom-

•

II

•II
I

•,
I·I
i
G!

I

read, th e:refore, is to allo'JiT this jury to think your Honor I
I
I
I

an accomplice, WhEn counsel ',yell knovrs that question is to I

They accomPlisJ
I

I

is determining he is an accomplice or suspects that he is

or is not read, and the only object of it in having"

going to testify whether the section is read or not,

theref~re, there can b3 no harm so far as this case is

concerned, in reading it. He has said the witness will

testify whether the section is read or is not read;

then, \re will have no difficulty in hearing his testimony

.
to nothing but accomplices, your Honor -- accomplice

testify to the same things whether that section is read
•

is up to uS9 we are Boing to put this witness on the stand

testimony, end the only object of reading it, counsel

knows that this ~1tness is compelled to testifY whether

HB. ~i.OGERS: If your Honor please, counsel says that he is

""'lhether that sEl<f'tion is read or not ~J1'ead. He is going to

plic e. If he is an accomplice and should testify after.

having that section read to him, he would _acquire innnunity

from anything concel~ing which he testified, if he is E~

a ccomplice and the sec tion is not l' ead to hLm, he will ac­

quire immuni toy from anything which he may testify to. It

26

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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24

25



and the jury will not be deprived of it.1

2

3

4

2709 I
I

on th e cont rary, ,

being advised of some matters, the jurisdiction of some

offenses doesn't lie in this county v.he re this Distric t

Attorney mc.y grant innnunity or may grant the mantel of

5 innnunity or the immunity-bath, so-called. There is a

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

I

jurisdiction in th e ci ty and county 0 f San Franci sco,

iihers there might be, under some circumstances, the noo­

essity of prosecuting in matte rs concerning '![hich the de­

fendant had nothing to do. To fail to read this section

as counsel has told you, automatically g rants immunity to

the witness on the very sUbj ect and for everythiI\~ which

he choose to touch upon, and it. m~ be a part of the

agreement by which he comes upon this stand, that he

shall testify to some matters concerning which, dOUbtless,

the city and county of San Francisco may have cognizance,

therefore, your Honor has no right, if I may be p3 rmitted

to say so, your Honor has 110 right, at the request of

this Dist~ict Attorney to grant him immunity for offenses

fn another county, becalse he chooses to testify, and 110

harm can come if you read .this section and le~ve th e mat­

t er to be determined by the prop er authorities.

They will not be deprived of their testimony; they have

so told your Honor. Now, .let's have the section read, and

let's start off absolutely fairly; letts start off vrith
out

automatic immunity; letts start off with~deceivil1g this

j.ury wi th the idea that no immuni ty has l)een granted,

automatic immunity is granted unless this section is
's'(:aru:redb)/
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1 read. They didn t t ask for it. They are obj ec ting to itt

2 therefore, they '",ant automatic immunity for this witness

3 to testify to anything concerning '!vhich he chooses, and we

4 desi re him to be held wi thin the lines of right and truth

5 and responsibility for what he says.

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

I~
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1 There can be no harm anyway, and if the District Attorney

2 of the city and county of San Francisco chooses to wait and

3 see What he says before be issues a complaint for maybe

4 one or two matters, it is well enough for your Honor not

5 to interfere until your Honor shall knoVl and your Honor--

6 all your Honor has to do is to read distinctly the section.

7 Matters which we purpose to bring out on croBs-examination,

8 matters which we purpose to touch upon on cross-examination,

9 if we are so advised, ought not automatically receive im-

10 munity because there has been a bargain or automatically he

11 shall receive immunity. 1 don't like this immunity business

12 1 don't like this peddling of immunity from one man to

13 ano ther, and Why not star t absolutely fairly J Why not star t

14 witb this Witness sitting here With this section read to

15 I him and knowing that what he does he shall answer for, and

16 I there can be no barm corr:e of it if they want to grant him

17 irorrunity for what they have a right to grant him immunity

"'

I"'"
!:.'

",
I ,'~

I
,'I
"

I~

18 for, well and good, they may do it, but they cannot do it

cannot ask the court to do it either,

jurisdiction to do it and if your Honor

19

20

21

22

23

24

25

26

for the district attorney .of the city and county of San

Francisco and they
not

your Honor haa,the
/

please, the law saya this section ought to be read by the

right to say What your Honor shall or shall not do.
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start off in this matter with the realization of the respon-

Mr. Appel has some

2 sibility of this matter. 1 am not endeavoring to frighten

3 or terr ify this witness in any way;; all we want to do is

4 I to be sure that immunity and whitewash shall not be peddled

5 as a price, and there will be no price paid under this

6 section. They may grant him immunity for what theycboose

7 bu t they cannot for the rest of tte state of California.

8 Why should this court assume to determine for the district

9 attorney of San Francisco what will happen, and 1 ask, there

10 fore, ani 1 have the right to ask that your Honor do not

11 determine the whole matter right here.

12 consideration he desires to argue upon.

131m. APPEL. Your Honor, the discussion this morning did "not

14 state what was said here this morning, that the record shows

15! it, it was said here without the presence of the jury, but

16 enough was said by them to show that this gentleman here

17 I was acting as one of the attorneys for the McNamaras.

18 Enough was said that there were conJnlUnicaticns between them

19

20

par ties, l.ir. Darrow and him, and cor::n:unications of other

persons in the presence of which he wanted him to testify.

21"e have a right to inquire into the motives of this witness

22

23

24

25

261

I

testifying against Mr. Darrow at this time. We have a right

to show under what conditions he has testified- We have

a right to show whether or not he committed offenses for

whioh he was promised immunity for so testifying in order

to get at his interest in the case and to know his motives
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1 Those matters we have a right to Qall to his attent~on on

2 cross-examination. We have a right to go into all of the

3 transactions) if a part of the transactions are adn;itted

4 I in evidence, we have aright to go in to all of the trans-

5 actions. Now, this section is not addressed, as your

6 Honor well understands, to accompl ices only • It is addresse

7 to any and all persons who in the course of their testimony

8 may make admissions or make statements which indicate or

9 show or have a tendency to establish inthe slightest degree)

10 if you please, to any connection With the commission of any

111 offense against the laws of the State of California. Now)

12 I if this section--

is wi thdrawn.

MR • FREDERICKS. Oh) read the section) your Honor, as far

as we are concerned. Let's get at this Witness and get

some testimony before this jury.

THE BOURT. All right) gentlemen, as long as the objection

13

141
15

1

16 1

17

18 i

191-
20

21

22

23

24

25

261
,

I



"rith :::oeference to which his testimony was given, or for,

papers, contracts, agreements and documents so produced

shall not be used in any criminal prosecution or proceed-

IIr AI.... CauntTU~

THE COURP: (Reading.) "S ec tion 1324. Witness' competency. I
"Refusal to anSi·rer on ground that answer m£\y inc riminate I
himself, not erol-md of excuse. Testimony cannot be I

i
I
!
I

documents on the ground too this testimony 0 r that the pro­

duction of su~ bo~cs, papers, contracts, cgreements or'

ing against the person sot estifying, except for rmrjury
he

in .~iving such testimony, andl'shall not be liable there-

after to prosecution by indictment, information, or present

ment, or to prosecntion or punishment for the offense

code, or against any laN of this state, is a competent wit­

ness against any other r;e rson so offending, and may be

from producing such book, par;er, contracts,~~reemen~sor

compelled to attend and t estif'y and produce 8I:\Y' books,

papers, contracts, Qgreements or documents upon any trial,

hearing, proc eeding or lawful investigation 0 r jUdicial pro-

ceeding, in the SEu."1lemanner es any other person. If

such person demands that he be excused from testifying or

used ~ainst him. Exception; exemption from indictment,

application to be excused. Promise; of, when. II

Now, I will read the section. (Readi.ng:J "A person here-

after offendil1,g' cgainst any of the provisions of this

documents m~ inc riminat e himself, he shall not be excused,

but in that case his testimony so given and the books ,

1

2

3

4

5

G

7

8

9

10

11
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1 or on account of any transaction, matter or thing concern­

2 ing vrhich he nay have t estifi ed or produc ed evidenc e, docu­

3 mentary or othervlise.

oth er\7ise.

or such aridence, documentary or othervvise, may incriminate

by such a witness, the judg e, foreman or other

siding at such trial, hearing, proceeding 0 r investigati

eVidence, documentary or other\"lise, does

c:r;iminal pro secution 0 r proc eeding against the pe rson so

documentar,y or othe~Nise, so given, may be used in any

hims elf) but in ~.ll such cases, the testimony or ~idence,

t esti tying or producing suc h ev idenc e, documentary or

Any re rson shall be deemeoo to have asked to be 4xcused

from testifying or produc ing evidenc e, documentary or

other\"lise, urn er this :::action, unless before any testimony

is given orwidence, documentary o'r other\'lise, if pwoduced

ily, or when such person so testifying or so producing

evidence fails to ask to be excused from testifying or

so producing evidence, on the ground that his testimony

4 No such person shall be exempt from indictment, :9re-

5 sentment by information, prosecution or punishment, for

6 the offense vvith reference to which he may have testified

7 as aforesaid, or for or on oocount of any transaction,

8 matter or thing concerni~~ which he mqr have testified

9 as aforesaid, or produced evidence, documentary or other-

10 wise, where such re rson so testifying or so producirg
//

//

so volun tar-11

12

13

14

15

16

17

18

19

20
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22

23

24

25

26
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1 shall distinctly read this section af this code to such

2 witness and th e form 0 f th e Cbbj ec t ion by th e vii tness shall

3 be immaterial, if he in substance makes obj ectio!l! that

4 his testimony O:C the })roduction of such aridence, docu­

5 mentary or otherwise, may incriminate himself, and he

6 shall not be obliged to obj ect to such question, but

7 one objection shall be sufficient to protect such witness

8 from prosecution for any offense concerning ,rhich he may

9 testify, or for or on acc ount of any transaction or mat-

10 t er or thing concerning which he may testify or pd\'oduce

11 evidence, documentary or otherwise, upon such tr:i81., hear-

12 ing, pTocecdin,g or investigation."

13 HR FREDERICKS: NoW, the court will see vrhen \v e get

JAR FORD: 'VIe ask your Honor to ins truct th e jury it is

throl~h with this ~ritness that amounts to absolutely noth-

and 've ask th e jury be instmc t ed to di sreg ard

i. d ~'
m~scon uc'" i

it. It dO~

I

It is

'Vlhat is the question that

I
thi~

I
I

well knows it.

It isn! 81)1)lica'ble; it doesn't

I vrell know it means no~hing as far as

That means absolutely nothing re far as

We take an exception to that.

What is that?

8p~ply; it is simply r eading it to get --

this witness is concerned.

vatness is concerned.

is pending.

ing as far as he is concerned.

mean something, and cOlUlsel

MR ROGERS:

lIR FREDERICKS:

lrR APffiL:

!JR FREDERICKS:

14
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1 for th en to determine wh ether this i'Vi tness is an eccom-

2 plice in thiscrime for which the defendant is on trial.

3 TEE COURT: Gentlemen of the jury, the court does in-

4 I struct you that you are the sole judges of whether or not

5 thesection that has been :cead to th e witness has any

6 application to this case.

7

8

9

10

11\
12

13

14

15

16

17

18

19

20

21

22

23

24

25

26\
.\
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I
I
I

I
I

1 :MR. FREDERICKS. Now, where are we, Mr. Reporter?

2 MR. APPEL. Jus t a minute--

3 MR. FREDERICKS. Are we going to get any testimony before

4 I this jury at all or are we going to stand here and chew

5 words and words"l

6 MR. ,APPEL. What does your Honor do about our request to

7 instruct the jury as to the statement of the District Attor­

8 ney?

9 TEE COURT. 1 did instruct them.

10 MR. ,APPEL. Your HOnor did not instruct them-­

11 THE COUR T. 1 though t 1 cover ed it.

12 THE REPORTER. You did instruct the jury.

13 THE COURT. The reporter says 1 did instruct the jury.

14 MR. FREDERICKS. Read that last question.

15 (Last question and answer read.)

16 BY MR. FREDERICKS. Q State whether or not Mr. Darrow:J8.s in

17 Los Angeles at the time Mr. Behm came here? A Yes, sir.

18 Q Where did you have your office with reference to where

19 Mr. Darrow's office was? A It was one of the rooms in

20 his suite.

21 Q In the Higgins BUilding? A· In the Higgins EUilding.

22 Q Here in Los Angele~? A Yes, sir.

23 Q At the time Mr. Behm came to Los "Apgeles, state Whether

24 or not you had any conversation with Mr. Darrow in regard

25 to wha t Mr. Behm was to do her e, answer tha t yes or no.

26 THE COURT. 1 think, before we go into that we will take
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1 morning recess. Gentlemen of the jury, bear in mind

2 your admonition. We will take a recess for five minutes.

3 (Here the court took a recess for five minutes.)

4 I (After recess. Jury returned to court room. )

5

MR • FREDERICKS. Read the question.

A 1 am answering under compulsion now, from now on.

1m. FREDERICKS. Read it.

('Last question read by the reporter.)

THE COURT. You understand the effect of the section, do

you not?

A 1 do, your Honor. Am 1 compelled to answer that?

THE COUR T. Yes.

H A R R 1 N G TON,R.J 0 H N

on the stand:

i

THE COURT· You may proceed.

BY MR. FREDERICKS. '" Read the last question.

(Ques tion and answer read by the r epor ter • )

~ Where was the first conversation? A Before answering

any further now, your Honor, I wish to state that 1 will

object to answering any more questions and 1 do not wish

to be submitted to any prosecution in reference to any

aatters testified to in this court.

)ffi. FREDERICKS. Well, the court having read the section

to the witness, 1 will ask you to answer the question.

• What \vas the question, please?

6

7

8

9

" t 10

11
1

12

13

14

15

16

17

18

19

20

21

22

23

24 I
25 I
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1 (Qu:a tion read by the repor ter • )

~ 2 A I did not oatoh the q ues tion •

3 BY MR • FREDERICKS. Q 1 asked you whether you had a

4 I conversation with Mr. Darroll in regard to what Mr~ Behm

5 was to do at that time and you said you had had such a

6 conversation and 1 ask you now when and where was ::tthe first

7 oonversation you had about Behm after Behm oame out here.

8 A I had it in the Higgins Building.

9 Q Who was present?

10 MR. ROGERS. Might 1 ask the witness to speak a little

11 louder?

12 i THE COURT. Yes, ~,~r. Harrington, 1 wish you would do that,.

13 it is a very diffioul t room to be heard in.

14 MR. FREDERICKS. Read the ques tion •

15 (Question read.) A Mr. Behm, Iltr. Darrow and myself.

16 fAR. DARROW. ,Jus t a minu te--

17 MR. FREDERICKS· Do I unders tand they want us to wai t a

18 minute?

19 THE COURT. Yes, oounsel are having a little oonsultation.

The jurisdiction

MIt. WORD. If the court please, just a minute. I ask

that the jury be excused before they take up the proposi-

tion they are about to take up, this is only done, the

only argument is made, counsel knows the effeot of this as

well as we do, this section provides that a person--

20 MR. ROGERS. Yes. (After oonsultation. )

21 of this court--

22

23

24

25

26



1 1m • ROGERS. Do you wan t the jury excused?

2 MR. FORD. Yes, 1 beg your pardon.

3 MR. FREDERICKS. What is the point?

4 I MR. APPEL. We have not made any yet.

5 MR. FREDERICKS. What do you want?

2721 I,

MR • FREDERICKS.

6

7

8

MR. APPEL.

.MR • APPEL.

We have not said anything.

Then, we do not know where we are at.

Counsel is arguing something, we don't know

9 about it, he says we are going to do something, then he

10 star ts to ar gue. So far I have not done anything.

11 m. FREDERICKS. Let us try the case.

12 I MR. ROGERS. Counsel is unduly exercised, if your Honor pleas.

13

14

MR. FREDERICKS. We will stay here until the crack of doom,

but what we get this Witness's testimony, and we are going

15 I to get it consecutively and we are going to get it so the

16 I jury wi 11 unders tand it. We will break in to ar gument

17

18

19

20

21

22

23

24

25

26 ,

I

until the end of time, but we are going to get this man's

testimony before the jury so that we may understand it.
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1 },rR ROGERS: I take an e{c eption upon the ground we had

2 a right to have the section read and it' was not to break

3 in to th e consecutive order of thing s; the moment they

4 I :rre(;'.ched California in th eir questions I asked for th e readin

5 of the section.

6 HR FREDERICKS:")

We now ask --

What is th e point, nOV'/?

UR ROU'ERS: Nothin3,.6lCce-pt l[r Ford saw fit to rise and ask

that the jury be excused, and thereupon started to make

an argument •

UR ]URD: I think that the jury should be excused until

our argument --

THE COURr·: The court has stopped proceedings while you wer

having a consultation.

17

}XR HOGERS:

THE COURT:

1J~R DARHOW:

THE COUR!.':

yes.

Are yon ready to proceed?

V!e have not got throngh vrith our conference.

Very well. Proceed \"rith it, and the court

18

19

20

21

22

23

24

25
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I

vnll indulge you a little longer.

}lrR H.OGEBS: We unders tand that th e ,vi tn €SS has demanded

im"!luni ty, and has declined to testify unl €ss granted im-

mnnity for any matter concerning vhich he testifies here,

and '.'Ie understand that the court

has the right to grant him innnunity as af'fecting other
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1

counties of the state, Santa Clara and San Francisco, and I
2 therefore--

3 UR FREDERICKS: Will conns el Dndulg e me a moment?

consultation occurring during recess with the District

immunity or not. That is what 'lIe desire to 1l'8sent flat-

MR ROGERS: (Continuing.) .And therefore, we call your

Honor's attention to this fact, he has demanded from

yonr Honor immunity, and that your Honor's ruling must of

nec essi ty determine the matter as to wheth er he shall have

he has said, IfI do not wish to be prosecuted

After-He has said III desi re lf
--ly under the section.

Attorney--

4

5

6

7

8

9

10

11

Honor.

cisco County and. Santa Clara COunty.

your Honor's granting him immunity as respects San Fran-

Therefore,for anything concerning which I may testify."

it is in the :record and it is there, and we can c.rgue it

UR FREDERICKS: Now, is that all?

l[R ROGERS: That is all for a moment.

THE COUID': COtmsel have a right to state it.

1m FREDERICKS: Ylhat ever the record shows, it sho"vs,

by directing him, vrithout further words, to testify, your

Honor grants him innnuni ty, and we merely de~i re to parti­

cularly, and moreover, we obje c t to you r Honor's --

J'£R FREDERICKS: That appears by vlhatever is in the record.

UR ROGERS: (Continuing.) Pa-~'don me, sir. We object to

1m FREDERICKS: 'Whatever this record shows, it shows, your

12
1

13

1

14 I

151
16 I
17

18

19

20

21

22

23

24

25

26 I

I
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1 to the jury any time he wants it.

2 THE COURT: They have stated their objection.

3 MR FREDERICE$: There is no obj ection; he has not stated ~ny

4 I objection. He says, "I want the record to shoy/."

5 THE COID1T: I thought he male an objection.

6 MR APPEL: Let us find out '.mat he says.

7 MR FR1-:DERICKS: Let us have the record read.

8 you ask for it?

9 MR A'PPEL: That is -what we asked for.

101m FREDERICKS: Let it be read.

'\Vhy don ,t

11 UR @!EL: That is what we asked for.

12 JftH FREDERICY,.s: We <?gree "ti th you that it be read.

13 MR APIE L: I robmi t, that is what we asked for.

14

15 I

16 1

TEE COUill: Gentlemen, it is pas sing sctrange that you

should complain that th e reporter does not get everything

dovm here.

17 ]IR FRFDERICY..g: I think it is a mighty good thing if he

18 doesn't -,et it all do\m.

19 THE COURI:: Now, if counselwill just wait a minute, and

20 the rep:> rt er will read the record.

21 TEE HEPORTKll: Do you wish me to read ur Rogers' statement?

22 UR FREDERICKS: No, read w'h~t the witness said when he re-

23

24

25

26 I

I

'.

fus ed to answer.

(Answer of VIi tness read, a s follows: "Before answering

any further now,your Honor, I wish to state I will object

to answ'ering arv more questions and I do not wi sh to be

I
1
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1 submit. ted to any pro secution in r. eferenc e to any matters

2 testified to in this court.")

3

41
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1 MR. ROGERS. Read the rest of it.

2 (Record read as follows: "Mr. Frederioka--I'ell, the

3 court having read the section to the witness I will ask

4 1 you to answer the ques tion. A-.JIlhatwas the ques tion,

5 please? Mr. Frederioks--Read it. (Question read.) The

6 Court--You understand the effeot of the section, do you

,7 not? A-_I do, your Honor. AmI compelled to answer that?

8

9

The Court--Yes.

from now on.")

A--I am answering under compulsion now,

101m. FREDERICKS. Now, we oan go in and get a little teati-

_ 11 mony.

12 MR. APPEL. Just a moment--we object to that, your Honor,

was calling this Witness more names than is in my category.

pleases. This matter of granting immunity may seem a very

small one. I can remember the time when Mr. Fredericks

No, no.

Oh, we all understand this.

I take a further exception, if your Honor

I can 'remelrlber all those things, and it does

JAR. 'FREDERICKS.

MR. ROGERS.

MIt • FREDERICKS.

MR. ROGERS.

not behoove him now, in view of the fact 1 am trying to get

this record in such shape we can thoroughly understand it

and know What it means, it does not behoove him to talk

that is--

MR. FREDERICKS. (Interrupting) All right, let us chew

the rag over it •

.MR • ROGERS. Now, if your Honor pleases--

13

14

15
1

16

17

18

19

20

21

22

23

24

25
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1 to me so and pound the table-­

2 MR. FREDERICKS. Why not try the caseY

3 MR. ROGERS. (Continuing) --I- intend to stand here, sir,

4' so long as my client's rights 1 believe require protection,

5 and there need be no fussing about it. I propose to stand

6 right here until the record is in proper shape.

how long he will stand here--

1m • ROGERS. (Continuing) -- J):) I understand, if your Honor

please, that your Honor makes an order compelling this

witness to testify and granting him immunity under the

7

8

9

10

11

MR. FREDERICKS. (Interrupting) If counsel Will tell me

12 I section of all things concerning which he testifies both

13 here and in other counties in this state?

14 MR. FREDERICKS. And after death in Heaven?

Witness says he fully understands it, he has protested

MR. ROGERS. And I take an exception, fur ther •

MR. FREDERICKS. The record stands, your Honor, for what it

~1r. Roger4,

the I

i,
I
I,

I

I shall stand

I don't quite understand your position,THE COURT.

is.

MR. ROGERS. It may be a joke or not a joke.

here until my statement is properly treated.

1m. • FORD. If the Court please, they have--

The section has been read and I think distinctly;

against answering and objected to answering, after hearing

the section read, after stating that he understood it, and

the court has directed that he answer it. Whatever the 1

I
15

1

16

17
I

18
1

19

20

21

22

23

24

251
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1 effect of that may be, it follows.

2 :MR • APPEL. Your Honor, under the constitution and under the

3 decisions your Honor cannot compel him to answer.

4 I },ffi. FREDERICKS. Then let him refuse.

5 ],ffi • APPEL· 1 am simply stating it, your Honor cannot com-

6

7

8

9

10

11

12

pel him to answer, the witness cannot be compelled to tes­

tify if he makes objection after reading that section to

him, and if he says that conditionally he will testify, Why

your Honor cannot hold out to him that conditionally he may

testify against this defendant.

MR. FREDERICKS. He has noteaid anything.

l4R • APPEL. He said so •

13 MR. ROGERS. This rul ing ia sought for th is purpos e, sir:

counsel. We Will get to cross-examination, if your Honor

pUlsion.

MR. FREDERICKS. We wont get to cross-examination for a week

This ruling is sought for the purpose of determining whether

on cross-examination we shall have the same rights of com-

1 take a further exception to the remarks of

Oh, well--

MR. ROGERS.

THE COURT.

pleases.

THE COURT. 1 didn It hear any remark of cOlmsel.

MR. ROGERS. Will your Honor protect me from auch remarks?

THE COUR T. 1 heard nGl'remarks.

MR • ROGERS. II'fI e wont get to cross-examination for a week. n

14
I

15 I
I

16 I

17

18
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1 rm FREDERICKS: That is an EStimate.

2 HR ROGERS: I will stand here until I am ordered to sit d

3 until I get my point strictly into the record.

4 THE COUH.T: The court is endeavoring to get your point

5 into th e record.

6 1m ROGERS: yes. Do I understand your Honor's compulsion

7 yJill go through th e record and will ~pply to questions on

8 cross- examination as well as to questions upon direct ex­

9 arnination?

10

11

HR FREDERICKS: Novl, is counsel throngh?

HR P.oGERS: I have asked the court a question, and I will

12 stand here for a while.

13 1[R FRb-:DERICKS: We maintain that the court has absolute]y

14

15

nothing to do with the matter.

]J[R FORD: Anticipating your questions.

VI ell as upon dir ec t examin at ion.

directions apply to all questions on cross-~amination as

MR FREJ)ERICKS: What ever rights c millS el 0 l' wi tn ess or any-

'What

This is a question asked of

The court has put aside almost every other c

Y!ai t a minute.

the court.

THE COURr:

answer, and giving him immnni ty for his 0 ffenses.

I desire to know at this time, is whether or not your Honor's!
I
I

body has are provided by le:r, rod he will ,1 et them. I
MR ROGERS: If your Honor 1'1 eases, you are di rec ting him to' ,

1m FORD: We obj ect to any ruling of the court in advanc e

of the question asked.

16
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1

2

3

sideration,i~- matters of fonn and in many instmces con­

duct of counsel in this matter to the end that this case

shall be fully presented on both sides.

4' MR ROGERS: yeS sir.

vent to the issues before the court.

direction vhich your Honor gave him to answer, we may

to the vIi tness applies to all matters pertinent and rele-

But,

I
!

assrune, in a general way, to apply to the cross-examination.!

As th e court is now advi sed, that admonition I
I

duct of this lawsuit will be continued to the end.

propound at this time, it is impossible for me to sey what

the ruling will be when the matter comes up, but, vaththe

assuranc e upon my part that th e course t hat has heretofore

so far as the definite answer to th e question that you.

been adopted of opening the door as wide, or even wider,

to thedefendant as it has been to the prosecution. I

MR ROGERS: Very v:ell.

UR DARROW: If the cou:.rt please, I just want. to make a

THE COURT: Ind while it has opened th e door fairly vlide

upon cross-examination, it has opened it even wider to the

defense, and that course having been commenced, the con-

section- 1234, after consultation, that his protest and the

ment which your Honor makes that you diredt the witness to

testify over his protest and over his objection, made under

!'HE COUR:r:

make the best answer I can to that inquiry, Ur Rogers.

I~~R ROGERS: Vf:ry well, sir. I may ~sume that the s tate-

5

6

7

8

9
. .

10

111
I

12 i

13

14

15

16
I

17 I
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he made t here. I v.roul d like to have it read.

questions 0 flaw.

ing th e court at this time on a matter when thel~e is noth-

The instructions the jury

That is true, in measuring

NoVl, they may not understand that this

I am not making a statement to the jury, I

Will you please read the first statement that

We o~ect to any statements to the jury on

correct instruction, your Honor will give it, but we cer-

gets as to the law, your Honor vlill give them \711. en the mat­

ter is finally submitted to them, and if counsel deems it

advisal)le to give the jury an instruction as to the effect
I

tainly obj oct to any arguments before the court on this

ing before the court 'hhatever.

ofooction 1234 on the witness, he can request the instruc­

tion, he can prepare it, and I have no dOUbt, if it is a

and which, und er counsel's ovm statement is made parti-

am making a statement to the court.

cularly for the enlightenment of the jury.

state.ment, because I think possibly it is not understood

by the jUl~, who has a right to understand it.

si tuat ion 0 f this wi tness.

his testimony.

matter after it has been finally decided by the court,

:MR FORD:

UR DARHOY1: I said the jury has a right to understand the

1m FORD: 11

wi tness has a right to refuse to testify, and th at if he

refuses to testifY he cannot be compelled to testif'y.

.!vIR FOTID: We desire to make an obj ection to counsel address-

}IR DARROW:

1

2

3

4

5

6

7

8

9

10

11
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i

15 I
I
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1 Now, whatever statements are made for the enlightenment

2 of the jury on questions of laIr ought to be put in writing

3 and read as instructions to the jury when the matter is

4 I finally submit ted to them, and YIe obj ec t to it now.

5 ll1R RaGEES: Just a moment. They asked your Hohor to in-

6 struct the jury whether section 1234 was applicable or not.

7 THE COURT: J"f.r Dar rOilY , have you a motion to make?

8 UR DARROW': I will try to keep strictly within my rights

9 in this matter. I have endeavored to from th e beginning.

10 THE COURI': Go ahead.

MR DARROW: I take it, while this statute is somewhat puzz­

ling and the court was not familiar with it before you read'

it, still I take it that the court unde rstands it and
_.,,,-'. ,'"'' , "-1

understands the meaning of this rule. ~he witness is not

obliged to claim his immunity end refuse to testiIfly' in any

particultU' thing. He did, however, c],aim his innmmity

and he refused to testify. Now, t.he court ~annot order

him to testify. If he does testify, however, v'Jithout

the court instructing him the,t he need not, then he has

complete immunity in this state, e.nd the court and the jury

That ';s, unl ess your Honor II,'have a right to understlmd' it. ...
I

instructs this witness t.he.t he has the right to refuse to te:st,
tify., then this court has'given him complete immunity end I
his evidence must be wei~hed in the light of tho:\; ~o~.!y-iC".

and it is fair that everybody should understand it. It '

is possible even the court will consider the meaning

111
12 I
13

14

15

16 I

171
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1 of the statute. This man waives nothing; he has asked for

2 immunity, cmd unless the court tells him he is not obliged

3 to testify, he has got the immunity throughout the state

4 I and it is the dllty of t.h e c ou rt to t ell him so, unle ss

5 the court ,\,,'ishes he shall have the immunity, end I ask

6 the court to so instruct him ~.t t his time.

7 HR FORD: If the court please, I think the law has been

8 fully complied with; the section has been read to the

9 witness, and the \vi tness has made his obj ec t ion, end I

10 think prope rly in vievv 0 f the threats ma de by c0un:J31

11 MR ROGERS: Take an exception to the vlord "threats".

12 I MR FORD: und veiled threats

13 MR ROGERS: I take another exception to the Vlords "veiled

14
I

15 I
i

16 !
I

17 I
. 18

19

threats ll
•

}J!R FORD: I think, if your Honor is going to instruct

the jury and have them underst<md anythine , it is to un­

derstand themselves that the object of this section in

giVing immuni tY. from prosecution com erning things he m~

testify, is in order that the whole truth m~ be put be-

20 fore thejjlry, c.'Ild I think the jury may further under-
. \

21 stt'nd that if this '.'fitnESs commits perjury on anything

22 he CE'n be made -- prosecuted for perjury, if he conrrnits

tion for perjury, c.nd the object of the section giving

immunity is to 8Void the cOnu:Jissioll of perjury, by im­

munity, and it is possible for the '\7it ness to testifY

23

24

any perjury at all. The section reserves the prosecu-
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1 freel~· and tell all tre facts to the jury. Heally, I think

2 I e.m out 0 f atier myself, ~s well as l,rr Darrow, but as long

3 (;'. she \Vas 1> ermitted to talk

4 THE COURT: l[r Darrow was quite in 0 rder. He asked the

5 'court to admonish the jury --

6 litR APPJ1'L: Here is the idea: the vii tness said something

7 vlhich, ineffect, under the langut-1ge af the code is a refusal

8 to testify unless he is granted immunity. Now, your Honor,

9 wi thout paying a ttenti on to his obj ection , as we assume

your Honor, that 'Lmder the section the witn €ss is not ob­

lig ed to testify and th ere is no POli er in t.h e cou rt to

10

11
I

12 I
I

it, simply order him to testify. Now, we contend,

13 compel him to testify unle ss your Honor, in affect, grants

14 him complete immunity, and we are objecting to that. We
I

15 !

161
I

v; ant to know whet the si tuation is, "hether your Honor will

grc.nt him innnuni ty or not; that is all we want. to know.

17 !~R FORD: The witness is willing to testify without eny

18 further admonition.

19 THE COURI': The court made th e or der with, I hope and be-

lieve, the full knowledge af the m Emling f.nd purpo se of

I g et innnuni ty?

THE COUR£: That is my uno. erstano.ing. Now, let I s 8 et

Now, the question that ~~s pending

this matter clear.

the section read and the 'consti tntional provision. ;

I'Y understanding is. your Honor. that if I testify now. IA

1m FB.EDERICKS :

20

21

22

23

211 I
251
26 ,
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1 handed to me by the reporter. I",','c,s asking you) Ur Earring­

2 ton) about a conversation vvhichyou said you had vrithUr

3 rarrow in h~ s 0 ffic e in the Higgins Building) ur Darrow

4 I and ],fr Behm and yourself being ];resent, cmd it being the

5 first conversation thelt you had vii t h }!r :Bem and Hr Dar-

6 row together, v,nen :Bebm first came here. Now) is your

7 mind hack to the time end place? A yes.

8 Q.

9 Q

And circumstrnces? A yes.

What ",'.as the conversation? A It \~I8S in ;,'eference

10 to Behm c aIling at the county j ail to see UcHanig cJ..
\

Now, vhat v~s the conversation?Q

And about how many de.ys after Behm had gotten here
very'

was it? A Wi thin a I\fe\v days; tyro or t hre e dey s.

14 i HR AF'PEL: Wai t a minut e. We put our obj ection to this

in the case -- directly connected with the charge in the

imlictment) and does not e:ctend to colI fit e11 tU matters.

laten~.l to any issue in this::case; that it he,s nothine

to do vlith the offense charged in the indictment) end

that the admonition or c.dvice cf' the court to thevritness

I suppose the latt er J:X'. rt of that is

subject, and we obj ect to the conversation on the

ground that it is incompetent, it is irrelevant and imma­

terial for any purpose whatso~ver, and that it is col-

that if he testifies in this case to everything) th(;'.the

testifies, t.hat he is granted innnunity, does not apply

to his testimony upon matters not relevant to the issues

UR FREDERIurKS:

23

24
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26 !
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1

2

3

4

5

6

7

8

9

10

admonition to the witness rather than an obj ection.

TEE COURI': Obj ection overruled.

UR .APIE L: BOCc ept ioh ••

J"TR FREDERICI\.B: Now, to the question. Bead the question.

(Last question C" ead by the rEp orter.)

A J,fr DarroW' told Rebm to go to the county j ail an d see

J!JcUanige.l, and to do what he could to get him to come over

to the side of the defense.

How long were you there together?

MR DARROW: Just a moment •. Was anybody present at that

conversation?11
I

12 I lIR JffiEDERI CKS : I laid all that.

was one office between us.

MR DARROW: I understand he said noboOy'vas there.

There vas one of:f'ic e between you? A Yes.

A I don' t rec all such

Did you ever remember a time 7th en lTr :Behm Ci:.me up into

office, where yras your office; how near to it? 'A There

ti'ter that in :::,egard to \mat BebIn had been doing .over to

Do you remember fI!l occasion v/h en Behm \'Jas up

wi th lrr Darrov.' in his offic e and BebIn came into your of-

or 1fr Behm was in talking wi th Mr Darrow in };fr Darrow's

office --- I 0ithdraw that. With reference to Mr Darrow's

the C01ll1ty jail 'vith HcUanigal?

Q

a conversation.

HR FREDERICKS: 'lIo, he said BeJ:1.Jl1 and Darrow. Now, did you

afterwards have a conversation with Hr Darrow sometime

13

14 .
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What v.as that that you ov erh 001'0..5

1 fice aftervrards, or during the coYtrse of the conversation

2 and Mr Darrow came in with him,or immediately following

3 him, wh En any -- v.hen you o~erheard anything said in 1'e-

4 gard to },{cManigal and his position? A yes sir.

6 UR APPEL: Just enter there an exception and objection,

7 that ,'fe vrere not permitted to make en obj ection t.o the last

8 answer, alth01.1gh counsel indi cated to the witness, and

9 counsel on the other side that we '!.anted to make an ob-

10 j €etion. Noyr, to this question vre object upon the ground

that.

to ask another question.

ofiens e charg eO. in the indic tment.

And the record ,nIl show in point of

answer; and now, ,,",hatis your obj ection. Strike out

the answer for the purpose of allowing counsel

time vrhen the question vras asked, it 'Has answered by the

in this case, and not competent to prove "myel enento f the

MR FR EDEP.ICFJ3: It doesn't show time.

THE COURI': Let's solve the problem by striking out his

HR ROGERS: The record, your Honor please, doesn't show

that it is incompetent, irrelevant and immaterial and hear­

say t'.nd no foundation laid <;'md collateral to any issue

llR FREDERICKS :

vl.i.tness, and then counsel said, "'Wait a moment", and after

'waiting possibly a fraction of a minute, no response comin

from the other side, counsel for the prosecution proceeded

11

12

13

14 I

1 ~ I
;)\
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1 obj ~tiOll to th e question.

2 l[R APE: We were going to obj ect, end we now obj act

of th e vii tness.

THE COURT: Obj ec tion' ov errul ed. The answer is restored.

sugg estive.

out.·

".as sai d bY Mr Darrow to llr Behm a9

yes. Read the last question.

tha t time?

THE COURT: Stricken

to the question already an&/ered and referred to ill my

I don t t know vJhether th ere is an obj ECtion to that.

THE COURT: I di dn t t hear it. Read t he answer.

(Last answer read by the reporter .. )

MR FREDERICY~: No objection to its being stricken out.

THE COURT:

(Last question read by the reporter.)

A It ,",,8 a me 8 sag e from 1(r Dar row to ],!cMan:le a1 through)

BebIn.

last statement, upon the ground that it is ::reding cmd

suggestive, incompetent) irrelevant and innnaterial, and

no foundation laid, no personns present b~ing named, the

time or the place of the said alleged conversetion being

n::med in the question; perticularly veT.)" l~adine and v ery

UR FREDERICKS: Now, t.hat question is before th e cou It ..

lIR FRlmERICKS: Just state what you heard?

HR BOGEPS: I move to strike out the answer as a conclusion

}!~R FREDERICKS: What

3

4
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~-

2

3
MR • ROGERS. The same objection.

THE COURT. Overruled.

4' A - - if he wouldn't come across to the side of the

defense he would have him indicted on a murder

in Illinois when he got clear out here.

MR. FREDERICKS. Now, shortly, a few days or weeks after

you got here state whether or not you went to San Francisco?

A 1 did.

Q State whether or not you were in San Francisco in

5

6

7

8

9

10

where you remained ~
51st. A With the

cisco on or abou t the 11 th of July

from the 11th of July up until the

I
I

15 I Q State whether or not you--state

16

11 latter part of JUly, July 50 or 51st? A Yes, sir.
I

12 I Q Now, at that time--how long was that after you came

13 here to Los Angeles? A 1 left Los Angeles for San Fran-

14

17 exception of one night 1 stayed at the Argormut Hotel

18 in San Francisco.

19 Q And did you ever mee t }tr. Tva i tmoe dur ing that time?

. 20A Yes, sir.

21 Q And Mr. Johannsen? A Yes, sir.

22 Q Did you know either one of those two men before you met

23 them that time in San Francisco? A 1 saw Mr. Tveitmoe

24 in Chicago but never spoke to him there. 1 never met

25 Mr. Johannsen before.
I

26 I Q Do you know where Mr. Tveitmoe's office was in

I



1 A Jes, sir.

2 Q Where was it? A The Western Metropolis Bank Building

3 on 'tarket street.

4 Q Do you remember a time when you got a telegram from ~~

5 Johannsen from 'I'. Reno? A Yes, sir.

6 Q 1''TOW , pr ior to the time when you got this telegram from

7 Mr. Johannsen in Reno state whether or not youwere present

8 in the office of Mr- Tvei tmoe and heard a conversation be twee

9 lir. Johannsen and Mr. Tve i tmoe in regard to Flor a caplan?
~---r-

10 MR· APPEL. Wait a moment--we object upon the ground it is

11 irrelevant, incompetent and irr.material, hearsay, no founda-

not tending to prove any element of the
'.

offense charged in the indictment.

12 I' tion laid, calling for acts and declarations of third partie

13 in the presence of the witness not inthe presence of the

141 defendant; no foundation laid ; it is collateral to any
I15! issue in this caSH;
I

16 I

17 THE COURT' Objection overruled 0

18 MR. APPEL. We excppt.

19 MR • FREDERICKS' Read the question.

20 (Last question read. by the reporte~ .__._~_c~·····_·_.t.~.

21 A Yes, sir. I
22 Q Who all was present at that time? A Mr~ Tveitmoe, Mr.

23 Johannsen and myself.

24 Q And how long was it before the time you received the

telegram fro rn Reno? A 1 think it was two days.

Q What was the conversation?



v
1 don t remember

•
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1 MR. APPEL. The same objection as last upon each and all of

2 the grounds stated therein.

3 THE oom T' Objection overruled.

4 1 },ffi. APPEL. We except.

5 A Mr. Tvei tmoe and Mr. Johannsen were talking abou t sending

6 or taking Mrs. Caplan to Chicago.

7 :MR. FREDERICKS· Q Well, What was the conversation in sub-

8 stance? A That was the substance of it;

9 it verbatim.

10 Q Do you know whether Mr. Darrow had been to San Francisco

11 a few days pr ior to tha t"l
--.,.

-

12 MR· APPEL. Wait a moment--we object to that as immaterial,

13 irr elevant and incompetent for any purpose whatsoever.

14 THE COURT· overruled.

15 I MR. APPEL. We except.

16 I A He left San Francisco on the 22nd of JUly.

17 MR. FREDERICKS. 22nd of July. And did you meet :M. Darrow

18 any while he was up to San Francisco? A yes, sir.

19 Q Prior to the 22ndof JUly did you and ;'.4r. Johannsen

20

21

22

23

241
251

and Mr. Dlrr ow have a mee ting together when ~:a cer taincode--

dicti~nary code was discussed"l A Yes, sir. i
MR • ROGERS- ltrr Witness, 1 unisrstand that the Witn~
lawyer, doubtless he knows that there axe some questions I
to which we might desire to Object. Might be well to let I
us have a little opportunity. !

26 THE COURT. Yes, the court will admonish the Witness that
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to

1 whenever counai fo~ the defense wishes to object,~wait.

2 A 1 didn't hear the objection.

3 MR. FREDERICKS. Q Mr, Harrington, where was the conversa­

4 I tion you had with--first 1 will ask who all was present

5 at the conversation in which the arrangements for the

dictionary code were macte that you have referred to?
~

MR. APPEL' Objected to as leading and assumes a fact not \
,

testified to by the Witness so far, and assumes a condi-

tion of things not appearing in evidence; incompetent,

irr elevan t and imma ter ial and he arsay •

THE COURT' Objection overruled.

6

7

8

9

10

11

12 I MR· APPEL. Exception.

13 1
1 A Mr. Johannsen, Mr. Darrov and myself.

14

1

.MR. heder icks. Q And \Vh ere was this conversation? A In

15 I Mr•. TVei tmoe' s office.

16 I Q And when was it, as far as you can fix it? A It was the

17 week ending J.1ly 22nd, sometime during that week.

18 Q And what was that conversation in so far as it referred

19

20

21

to the code that 1 have alluded to?

MR. APPEL· Wait a mom en t--lle obj ect to tha t on ~----\
ground it is immaterial, irrelevant and incompetent, hear-

22 a ay and no connection wi th the matter in dispute here;

23 doesn't tend to prove any ~lement of the offense charged

24 in the indictment, collateral to any iss'le.

25 THE COUR T' Obj ection overruled.

26 , MR. APT'EL. ","xception.

A ~. Johannsen suggested the code that we use
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1 approved of it.

2 MR. ROGERS. 1 move to strike that out as a conclusion~

3 opinion.

4 I THE COURT· Strike it ou"t. State what was said.

MR. APPEL' Now, we make the same objection that we m~

5 MR. FREDERICKS· What did Mr. Johannsen say in substance?

6 A He told Mr. narrow and myself there about the code, the

7 kind of a code to use.

8 Q What else was said, if anything, in regard to the pur­

9 pose of it or anything of that kim?

10

11 to this testimony and we will ask furthermore that the coun-

12 sel now in his questions suggest to the Witness that there

13 was something said about a purpose, leading and very

14 sugges tive •

15 I THE COURT. Objection overruled.

161 MR • APPEL. We take an exception.

171 (Last question read by the reporter.)

MR. APPEL' Wait a moment--we object upon the gro~21

18 A It was for the purpose of communicating With each other •

19 MR. FREDERICKS. Q Now, how many--were there any of those

20 little dictionaries there at that time?

22 MR. FREDERICKS.Q Did you have any of them?

23 MR. APPEL. Wai t a momen t--we object upon the ground it is

24 incompetent, irrelevant and immaterial; it assumes a

state of fact not testified to by the witness. The Witness

has not mentioned any dictionary here that 1 know of.
~~"..}
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The

Yes, he has, your Honor •.

THE COURT· Objection overruled_

JAR. :FR EDER1OKS.1

2

3 MR. APPEL. We except.

4' A, There were no dictionaries there at that time.

5 dictionaries were not mentioned at that time. It was books

6 of like character that were mentioned, any book.

7 .am • FREDERI CKS • Q 'flell, what was the dis cuss ion? A That

8 was the discussion that we had to get books of any one kind,

9 I a story book, a fiction book, any thing they used that as a

10 code, pick out certain words out of certain pages.

11
1

Q And was the matter of usimga little dictionary discussed

12/ then or at any other time? A It was discussed then. J
13 Q And state what if anything was done in reference to gett

14 those dictionaries or anything of that kind. A 1 bought

15 three of those dictiosaries at the time. Gave one to Mr.

one of the dictionaries you have been talking

One of the three 1 have just mentioned. /

It is not well to lead th is witness: "Is that

16 Johannsen, one to Mr. Darrow and kept one.

17 Q 1 show you a dictionary here Which has been offered in

18 evidence as people's Exhibit 23 and ask you if you ever

19 saw it before. It has already been shown to courjsel?

20 AYes, 1 did •

21 Q Well, state where and when and under what circumstances

22 you saw it. A 1 bough t that dictionary in San Franc isco

23 rrry s elf •

24 II' Q Is that

25 about? A

261 1m ROGERS

I
I
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lone of the dictionaries you have been talking about", ia

2 very leading. We don It like to make objections au t we

3 will have to pound on the table and be acoused of inter­

4 I rupting counsel.

5 MR. FREDERICKS. Well, it is amental table. Q Now, Mr.

6 Harrington, 1 wish to call your attention to some writing

7 in the back of this dictionary whi ch has no t been introducai
to

8 in evidenoe and for that reason 1 wi 11 show it/counsel for

9 the defense, if they wish to see it. Having shown the

10 writing to counsel for the defense 1 call your attention

11 to some wor ds in the back of the dic tionary and ask you if

12 l;tou ever saw those words there before? A Yes, sir.

13 Q Do you know who put them there? A That is my hand-

14 wr i ting •

IQ15 Now, state whether or not--atate what was the significanc

16 or meaning of the writing in the back of it?

17 MR· APPEL· Wait a moment--we object to that as immaterial,

18 hearsay, incompetent, irrelevant for any purpose Whatsoever;

19 collateral, visionary, insignifioant in every particular,

20 don, t tend to prove anything.

21 THE COURT. overruled.

22 A It is the names of different partieS" that was connected

23 With the defense inthe McNamara case and letters--each name

24 is terminated by a letter that that party was to be known

25 by.

261 1m • FREDERICKS. Q And state whether or not that was a

par t of the code?
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1

2

3

A It was.

MR. ROGERS. That isobjected to as leading and suggestive

and calling for a conclueiono

4 I MR. FREDERICKS. Withdraw the question. Q State whether

You may (

-----Q When was the writing put there, h~ HarriMR. FREDERICKS.

renew it la ter •26

l

5 or not that had any relation with the code?

6 MR. APPEL· He can state what was said.

7 THE COURT. Yes, 1 think counsel is entitled to have this

8 witness s tate what was sai d •

9 MR • FREDERICKS· All r igh t. Withdraw the question.

10 Q State what was said between you and Mr. Darrow and Mr.

11 Johannsen in regard to wr i ting in the back of the dic-

12 tionaries. A This writing wElS not put there at that time.

13 Q When was it put there? A y'a ter on.

14 Q When? A Oh, wi thin--l couldn't tell you the exact time.

15 I Q Well-- ---~

16 MR. ROGERS. Then 1 move to s tr ike it out, your Honor· . \

17 please.

18 lAR. FREDERICKS· Strike what out?

19 MR. ROGERS. The writing out as incompetent, irrelevant

20 and immaterial and all answers With reference to it, '~Put
I

21 there at a later time might have been put there the last

22 week or two •

.23 IAR. FREDER leKS. Don't you think we had be tter finish wi th

24 that sUbject before you ask to strike it out?

25 THE COURT· The notion to B trike out is denied.
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1 ton? A After nW return to Los Angeles 1 put down .that

2 from a copy of a code that 1 had wh ich was furn ishe d me

by Mr. Darrow.3

4

5

6

-"-MR. ROGERS. "After my return to Los Angeles 1 put down -\

that from a copy of a code", is hearsay, incompetent and a

conclBsion and no foundation laid.

7 THE COlffiT. Read that answer.

8 (Last answer read by the reporter. )

9 MR· ROGERS. YOU' Honor please, the testimony that they have

~O been seeking to elicit is that a telegram came to San

11 Francisco but the code which is explaining the telegram

121was not put down until after they got back to Loa Angeles.

13 MR. FREDERICKS. Wasn t t put in the book until he got to

Q Now, the code that you got from Mr.

14 Los Angeles.

15 THE COURT. Motion denied.

16 1 MR. FREDERICKS.

17 Darrow which you say you copied into the book, when did

18 you get that from Mr. Darro\'f? A So we would understand

19 each other by the word llcode": This code of a dictionary

20 was fi:'lCed on the 3rd--the week ending on July 2and, but

21 1 already had the different initials which represented the

22 different parties before.

A Oh, yes.

lie move to strike that out as inco",pet~S
and immaterial, not the statement of the witnea

(( Before?

Q. 1 see.
2

24

25 IMR. APPEL.

26 irrel evan t



1 of any conversation had in the presence of the defendant

2 or with the defendant and a mere conclusion and explanation

3 of the witness and not relel!ant to any issue in the case.

4

5

6

MR • FREDERICKS • That is very per tinen t

THE COURT. Met ion to s trike is denied.

MR. APPEL. We take an exception.

and prope~

It is leading and suggestive,

7 MR. FREDERICKS. Q Now, when was it that you got this

8 par t of the code, that is, in the bac k of th e book ther e

9 tbt you kept inthe back of the book from Mr. ~arrow?

---10 MR. ROGERS. 1 beg your pardon, he hasn It said he got

12 putting something in the witness's mouth.

13 MR. APPEL. Whatever he got from Mr. Darrow is the best

14 . evidence. He can It introduce evidence of a copy here.

15 THE COURT. Objection overrule:i •

11 anything from \tr. Darrow.

evidence which is not before the wi tness and undertakes to

MR • APPEL. We Obj ect now to the ques t ion on the ground
not

that it calls for secondary evidence. It is/calling for

16

17

18

19

the best evidence. It undertakes to explain original

20 bring out the contents of the original writing not before

21 the witness and not shom to counsel upon the other side,

22 and the witness cannot be examined in reference thereto.

23 THE COURT. ~here are two o.bjections and 1 want the ruling

24 to be clear. The objection made by Mr. Rogers i8 overruled,

25 and the objection made by Mr. Appel i8 overruled.

26 MR Appel. Exception.
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1 MR. ROGERS. Your Honor doesn't permit us--

2 THE com T' 1 wont prevent your be ing further heard if

3 you wish.

4 MR. ROGERS. You see how easy it i8 to create evidence

5 under those condition~ He says, "1 copied it from some-

6 thing Mr. Darrow gave me at a subsequent time." That is

7 not conclusive. The time is not fixed. Doesn't say what Be

8 got from Mr. narrow; doesn't say when he got it; doesn't

9 say where he got it or what it was or what it looked like.

10 You can manufacture evidence of that kind and damn any man

11 on earth with it and the law says that before you can

12 oharge a defendant with secondary evidence of that kind

13 you have got, at least, to account for the first hand

14 evidence, and this is secondary evidence. He says that he

151 put that in the book from something Mr. Darrow gave him and

16 he hasn't even seen fit to account for what Mr. Darrow

17 gave him. Anyone of us could be sent to the penitantiary'

18 upon testimony of anybody. Mr. Darrow's handwr i ting doesn'

19 appear there. We don't know anything ab out where it came

20 from or what it is and ye t we are supposed to be bound by

21 something that appears in the back of a book in this wit­

22 ness's handwriting, and a copy of something that has not

23 even been explained • In criminal law, if your Honor please­

24 THE COURT. Read that question and answer •

25 MR· FREDERICKS
•

If counsel would go along and make his I .

26 objections and reserve his argument until the proper tirr.e-
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2 inclined to think there is more force in it than 1 first

3 though t. 1 wan t the ques tion read.

4 MR. ROGERS. We ar e en ti tIed to know some th ing about wher e

5 he got it.

6 MR. FREDE~lCKS. 1 am going to show it if you will only let

7 me get at the wi tness.

8 THE COURT. 1 will have to instruct the reporter to pay no

9 attention to the remarks made here when the court asks to

to you verbally?

have a question and answer read. Now, read the question.

(Last question read by the reporter. )

MR • FREDERICKS. And the next question will be how did you

get it? Did he give it to you in writing or did he give it

15 THE COURT' 1 will let the ruling stand but counsel may rene

16 it if it is not cleared up,

17 A 1 got that code from Mr. narrow soon after 1 came to

18 LOS Angeles.

19 MR. FREDERICKS, Q And did youget it from him in writing

20 or did he tell it to you and you wrote it down?

21 ' got it from him in writing.

A No, 1

22

23

24

25

26

Q What did you do with the wr it ing that you got from him?

A T/hen 1 transferred it into this book 1 don't know what

becall:e of it.

Q Wlhen did you see it last? A Not sime 1 got this book,

1 dontt remember.•
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1 Q was it on paper alone or \'i as it on paper tha t had some

2 other matters on it or what was the circumstances in

3 thatfegard, that is, 1 mean the paper that you got from Mr.

4 Darrow?

MR. APPEL. Wait a moment--vle object to hie being eX;;ined-l

concerning any document or thing not shown here to the

7 other side and proceeding het~ in court. He cannot be

8 examined in reference to that.

9

10

11

12

113

14
I

15 I

161
171
18 I
19

20

21

22

23

24

25 I

261
,
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1 IfR FREDERICKS: Shovnng the loss of it.

2 MR APPE~L: You cantt show the loss of it. Be says he

3 dontt know ·;;.hat became of it. That dontt show loss.
I

4 THE COURr: You haventt shovl.U any effort by this vritness

5 to try to find that paper.

6 HR FREDERICKS: All these objections are premature. The

7 pC7ll7Per time will come before I offer a thing to object to

8 it, and t1:l.ere vlill be plenty of time; no use arguing it

for it.

ask some questions a bout it.

(Last quest ion read by tIl. e repo rter. )

I vVcillt to identifY it now, so I can

Exc eption.

of thing, ",nd we have nothing but his o\'vrl hcmdwri ting

ove'r a dosen times.

]!'[R ROGERS:

HR EOGERS: The copy Yeas for lv~r Darrow and all that sort

UR FREDERICKS: Certainly, thatqoes to the vreight of it.

THE COURT: Obj ection overruled.

9

10

11

12 I
i

13
1

141
151
16 I

17

18 A JcTr Darrow handed me that paper in his ovm hendwri ting

19

20

21

wi tIl. the names as I have got the:r.J. here. \

UP. APPEL: . I don,tt want him to describe the contents of

t ha t p8 P er •

22 MR FP.EDERICKS: He is not going to.

23 lffiAPP.B~L: He is doing it.,'

24 HR FHEDERICKS: No, he is not doing anything of the kind.

25 HR APPEL: well, I subnit, he was.

26 UR FREDEHICYJ3:" Dontt describe ~.nyhhing that v;as
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1 pap3r, 1,{r Harrington, that is, don't say vvhat was in the.
'.

2 paper. A There Vlere names there, and th en certain ini-

3 tiala, c ert,dn letters of the alphabet' after each name.

4 UR APPEL: . Now, he is telling what is in the contents. \

5 1~R FREDEHI CY..8 : p:e is not saying A, B, C, D or G "vas

6 there, or the name for Caplan or Johanmsen Vl8S there.

7 IfLR APPEL: He s aid names of certain individuals was there.

8 THE COURT: Obj ection overrul,ed.'

9 UR APPEL: ]Xc ept ion.

101m APlBL: We obj ec t to th e wi tness stating the cont ent s of

11 the document that he has identified or described, upon the

121 ground it is not the best evidence; it is incom:r:e tent,

13 i rrel want and immat erial for any purpo se, hearsay, and

14 no foundation lai,,:.

15

16

THE COURT: O-oj ection OV' erruled.

·l!R APIE L : Exc epti on.

17 1m FREDERICKS: Now, ....'as there anythi:ng else on that paper

18 exc ept \vba t you have referred to?

19 UR APPEL: Now, we make the same obj ection, calling

for the contents of a written instrument

produced here, e.nd not the best widence,

20

21

22

23

A yes sir.

THE COURr: Objection overruled.

whichis not .Jf
and innnaterial. ,

~I

24 HR FREDERICKS: Vlhat was the anS'vver? A yes sir.

26 you mow where that document is? A I do not.

25 \Yell, I vlill refer to it, then, es a document. Do
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1 When did you last see it? A Oh, it is a long time

2 ago months.

3 Q. Do you think you could find it if you were to make

4

5

6

7

search for it?
r -

}JfR APmL: Wai t a moment. VIe obj 00 t to that e.s c aIling

for lme,re'~nject~re.
\ \ / \

lrR FREDERICKS: Wi thdraw the quest ion.

8 Q. Have you ever made search for it that you know of?

9 A No sir.

10 Q, Do you lmow Vlret yon did with it? A Yes sir.

U Q, 'What did yon do VIi th it? A Destroyed it.

12 Q, Now, state vrhether or not the copy that you have

13 made -- you say you made 0 f that paper in th e back of th e

14 book t here is a tru'e copy of that part of it, of whic hit

15

16

17

purports to be a copy?

IJR APPEL: Wait a moment.

is incomp3 tent, irrel evant

Vie object upon th e groun::l

and irmnaterial, upon th e-f:~- \

18 ther ground the witness is foreclosed urrler a rule c£

19 evidence, from disclosing noVl, either the contents of

20
,

the original,. Olr~'being allowed to produc e a copy thereof,

21 because by his O\'Vn act and deed, he said hedestroyed th e

22 original, and h3 is estopped now, from showing ~he copy

23 there.

24 1!R FORD: :. >.S;ec tion 1855 provides that th ere c an be

25 no evidence of the contents of writing other than the

26 vJriting itself, except in the following cases: "YJhm
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1 the original has been lost ordestroyed; in vrhich case

2 proof of the loss or destruction must first be made.

3

4

5

6

7

8

9

10

11

12

13

14

15 I

16

17

18

19

20

21

22

23

24

25

26

Section 1937: The orig~nal writing must be produced and

proved, except as provided inooctions 1855 and 1919.

If it has been lost, proof of the loss must first be made

before evidence can be given of its contents. Or, by the

recoll:ction of the witness, as provided in section 1855.

Hov{, he has got e. copy he m.ade at the time, vvhich he knows s
.....

is a true copy. ge has got a right to testify it is a

true coW, and put it in, o.nd independently of that, the

document itself is being offered as the document which was

in use. It isn't alone the copy vrhichis in the back of

th e book, is not only proof of the EXecution of a prior

document handed to the witness by lrr Darrow, of e. prior

code that Yias in use, but is admissibl e itself as evidence

of its ovm contents as made and used in .Tuly, for two

purpos es ,-- for two reasons: first, because it is a docu­

ment itself, an original document itself in use in .Tuly,

1911, which he r ec eived -- that Hr .Tohannsen sent this

tele,gram, end i t is also admissibleas to evidence of the

contents 0 f e lost docUment, destroyed docU1!1ent, a docu­

ment which he didn't keep after he had put it in his

dic t ionary; a document for whic h he had no fu rther oc-

c asion to have used.

1TR FREDERICKS: I vr.i.thdraw the question temporarily.

I wish to put the handwriting in afterwards, I ",rill come
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14 M"R APPEL: Yle exc ept •

15 1ffi FPJIDERICKS: Read the question.

16 (Last question read by the rep:>rter.)

of a third party not in the presenc e 0 f the d efendnnt, not

conrected 'with thedefendant, not tending to prove any issue

enough
to it. Now, it is not. a matter 0 f importanc e~ to take up

time in arguing it. I show you here a document \'bich has}

heretofore been introduced as People's exhibit 22 I~\

will ask you whether or not you ~ot, while YoU~er~;-in ')

San Francisco on the 31st of July, 1911, a telegram from

anyone in the code that Vie have been discussing.

1m APPEL: Wait a moment. ,We object to that 'as ~-~._-\

petent, irrel evfJ1t and immaterial, e.nd hearsay, and no

founiation laid; calling for the Ects anddeclarations

THE COURT:

J
,,~

...---

Obj ection or erruled.

Yes sir.

in this case.

A

1

2

3

4

5

6

7

8

9

10

11

12

13

17

18 lJR FREDERICKS: From vrhom? A Hr Johannsen.

HR APPEL: How, we object to that on the ground that it

MR APPEL: Wait .. moment. ~

THE COURl': Strike out the answer for the obj ection'.

19

20

21

22

Read the qu estioI1'. (Last question read by the reporter.)

23 is incomp3tent, irrelevi:'J1"t and innnateria1, and calling

24 for a conclusion or opinion of the witness; no foundation

25 laid; the telEgram 'would be the best evidence of its con

26 tents or the purported sender of the telegram.
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testify of his oym knowledge that Johannsen sent him a

telegram that he received from some place other thm the

plac e \'[he re the wi tn es s. ViaS.

4 HR FREDERICKS: We are w~sting a lot of time on the. tele-

5

6

7

8

9

g ram 'Johannsen admits he sent.

THE COURI': OV errul ed.

MR .APffiL: We take an~ception to the remarks of counsel.

HR nOGEHS: '\Ye want to ree whether the wi tness vrill swear

to what he doesn't know.

10 lIR FREDERICKS: You don't seem to want to I et him.

THE COURT: Ymat is the answer. '

the ques tion? A }orr Johannsen.

VJh at is t he answer to

13

14

15

16

17

18

19

20

21

22

23

24

25

26

THE COURr: I think Vie will take a rec ess now.

(Jury a'lmonished. Recess until 2 iJ.jf .)




