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FEDNESDAY, JUNE 19, 1913; 10 o'clock AM.

Defendant in court with counsel; Jury called;

all present. Case resumed.
GEORGE B EEM,

on the stand for further cross-examination.
THE COURT. Are you ready to proceed?
MR. DARROW. Yes. .
MR. FREDERICKS. May it please the Court, 1 would like
to state vefore court convenes, the court probably noticed
1 left the court room yesterday evening. 1 had been
suffering all day with a stiff cord in my neck énd 1 went
out of here and went down to a physician and went home
after 1 got through there, and was not here when an order
was made in regard to this witness, and 1 am afraid that
unknowingly and unWittingly 1 have discbeyed that order,
and 1 would like to state the order was, as 1l understand
it, that this witness should not talk to any one while he
was on the stand, and 1 would like to say to the court just
what conversation 1 had with him so that it will be under-
stood. 1 don't think that it violatéd the spirit of the
order. The paper 1l read fhie morning didn't contain any
reference to it, and when 1 came into the office this morm-
ing 1 saw ir. Behm there and 1 spoke to him. 1 said, "Well,
George, how did you get along after 1 left?" and he made
some noncommital reply. 1 said, "Now, remember, there is

only one rule to follow on cross-examination when you arg

a Wwitness and that is to try and remermber exactly what
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2319
happened; don't bother whether your testimony hurts one
side or the other; and don't bother about what you have
said in your direct testimony; don't try to think about
that; Just try to think about what happened and tell it
that way."

THE COURT. No objection to such an admonition béing given
to the witness in open court.

MR. DARROW. 1 don't want to make any point on it.

MR. FREDERICKS. Mr. Ford came in a little while afterwards
andvasked me if 1 had seen the Examiner, seen that article.
1 looked at it--

MR.DARROW. 1 don't want to make any point on it.

THE COURT. 1 think perhaps we all exaggerate the incident,
perhaps.

MR. FREDERICKS. 1 didn't know anything about it, 1 was

more interested in getting the kinks out of my neck.

" MR. DARROW. Q M. Behm, did you talk to anybody else

besides .. Fredericks? A No, sir.

Q Was you with ir. Harrington last night? A 1 was with
Mre« Harringtcn; didn't talk anything about the case?

Q@ Sullivan? A 1 didn't see anything of Sullivan.

Q@ You know a man named Bittinger? A No, 1 don't know him
Q@ Well, if you haven't been talking about it you have

been thirking about it some, 1 suppose? A Yes, sir.

Q@ You stated yesterday, 1 call your attenticn to page

2305, the following question was asked by Mr. Fredericksj
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"Q--Now, at the time you were served with this citation
requiring you to answer certain questions, state whether

or not there was handed to you a list of those questions.
A--There was." This is the citation, is it? A Yes, sir.
Q@ You made that answer yesterday, didn't you? A 1 saw
it.

Q

%

Now, the next day after asking you whether you had a

conversation with Mre Davis and myself, this question was

asked: "Q--What was the conversation? A--Well, the con-
versation was how 1 was to answer these queétions.“ That
is right, isn't it? Do you want to look at it?

THE COURT.- Do you want to look at the transcript?

MR. FREDERICKS+ 1 suppose the witnessdoes not understand,
"ls that right?", or, "lsn:t that what you testified to."
MR. DARROW. 1 am willing to have anybody assist me and if‘
it is not plain 1 will make it plain. What 1 mean is,

that is what you answered yesterday, is it?
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A Vell, I understand this question was &sked of me, did I
say I told -- refused to --

MR DARROW: I will see if I can make it plain to you, and
if I don't, vwhy, just tell me. You said yesterdey that
when you refused to answer a citation was served on you
which contained a list of questions and this is the cita;
tion, did you‘not? A That 1s the citation, yes.

Q@ And that is right, isn't it? A That is what you told
'me; refuse to answer. -

é &ust answer the question.,

THE COUFE; Yes, just answer the question and we will get
along hetter. )
MR DARROW: I do notwant to get you nefvous about it, but
just answer the question; A Yes.

Q That is right,isn't it? A That is vwhat you told me,
not to answer. ' .

Q I have not got to that yet. But, the citation was
served on you add this is & copy of the questions con-
tained in it; is that right? A Yes sir. |

é That is what you swore to yesterdey? A VYeés sir.

é And then you said that Mr Davis and I met you that
evening ? A fes sir. |

Q@ And you were asked what wes the conversation and you
answered, "Well, theaéonvérsation was how I was to answer

these questions"™, That is right, too, isn't it? A Yes.

Q  And that, of course, you mean these questions contain
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in this citation? A Yeg sir.

Q@ And again on peage 2308, at the bottom & the page, Mr

12382

Fredericks asks: "Q -~ All right. DNow, if I can help a

little, don't use the expression 'They drilled me', but

]
say what they seaid, if you remember; that is, vhat they did
and who did it, as near as you can, A --" -- this is

your answer -- "A - Mr Davi's would ask me phe questions
and Mr Darrow would telll me ﬁow to answer., Q -- By 'questio
you refer to the questions here in the citation? A -- In
the citation." That was your answer yesterday,'and that

is your answer today, isﬁ't it? A (No response.)

Q If you donit understand it, let us understand,it;

A I do not understend it.

é You said I would ask you & question -- Mr Davis would
ask you the questions, réther, and I would tell you how

to answer, &nd those were the questions contained in this
citation. That is -what you said yesterday, isntt 1t?

A That is what you told mez that night.

Q@ And those were the questions contained in the citation?

A Yes sir.

@ Yes; that is what you answered yesterday, end that is ..~

true, isntt it, as you understend it now? A That is
what you told me.

Q How? A That is whaf you told me, not to answer the

o

gquestionse I don,t understand the question.

Q I am talking ebout the questions in the citation.
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. The first time? § -- Yes, &nd there itwas agreed you

' vesterday, wasn't it? A Yes sir.

2383
A  On the citation.
Q: Now, last night, vhen I was cross-examining you, refer-
ring*tg page 255’7; i.asked the following question, refer-
ring to the conversation with Mr Da&is and myself, reading
from the top of page 2357: "Q -- Now, I am speaking of the

time you went before the grand jury the first time, A --

should refuse to enswer? A -- Yes sir.

Q -- Wh:.ch you did? A -- Yes sir. 0 -- . And that was

the matter we were settling that nighy, wesn't 1t? A --
Yes sir. Q -~ Then, they asked you some questions after
that evening, before you went before the grénd jury? A --

Yes, they asked me questions." That was your testimony

Q@ And that is correct, isn't it? A That is correct.

Q@ These questions were asked you the nightiefore you

Wént before the grand jury the last time? )A Yes sir.

MR FORD: You said "1I:h8 lezst time."

MR DARROW:‘ The Alast. time, as I understand it.
MRFREJ)ERICKSQ I thought you were asking sbout the first
time.

MR DARROW: The first time he went before the grand jury

he was instructed not to answer, acording to his testijiony

MR FREDERICKS: You say, "Now, I am speaking of the time

you went before the grand jury the first time", and I

assumed that is wheat all these questions were abou‘c[, the
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time he went the first time.
MR DARROW: You may b e right about that.
Q-, These instruc.tions where Mr Scott and Mr Ford and Mr
Davis and myself were present --

MR FORD: Iwas not pesent; I beg your pardon.
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MR. FREDERICKS. Counsel said HMr, Ford.
MR. DARROW. He generally is present either through himself
or sone friend.,'These instructions given you as to your
answer the first time you went before the grand jury?
A vyes. |
Q Ard you followed them. FNow, turning to page 2338, the
next page--2358, excuse me.. Now, 1 am referring to the
time when ifr, Davis and 1 were present with you: "Q--How
long were we together? A--1 should judge we were together
about an hour or such a matter. Q--An hour or so? A--Yes.
Q--Would you say longer or shorter? A--1t might have been
ten minutes longer or five minutes shorter. Q--What was
the subject of discussion? A--The subject was that 1 should
refuse to answer the question that was concernéd with the
case and 1 having to ask McManigal to change his testimony,
that was the subject of the talk." Now, again, "The
subject of the talk there was that you should refuse to
answer the questicns concerning your asking McManigal to
change his testimony, is that it? A--Yes, sir . Q--That is,
Mr. Davis and 1 told you to refuse to.answer, is that what
you mean? A--Yes, that was the meaning." That is what
you said yesterday? A Yes, sir.
Q That is still true, isn't it? A That is what you
advised me to do, told me to do.

Q@ What? (Last answer read by the reporter.)

Q Now, again on the same page: "That evening in the presj
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ence of M., pavis you say you were toid to refuse to answer
on the subject, referring to the subject whether you asked
McManigal to change his testimony? A--Yes, sir." That is
right too? A Yes.

@ "Q--¥es, that whenever that subject came up you would
say you refuse to answer? A--You tocld me 1 should refuse
to answer." That is correct too? A Yes.

Q@ Again on page 2362, yesterday you made the following
answers to the following questions, did you not: "Q--1 am
going to ask you about a question youhave been asked about
whether you asked Mr. McManigal to change his testimony?
Now, that is the question you say we told you to refuse to
answer, is it? A--Yes, sir." lNow, you aré.i.: getting
it, that is ccrrect, isn't it? That is your answer?

A yes, sir.

Q You said that five or six times and that is a fact, of
course, as you understand it, isn't it? A That ie a fact,
you told me not to answer those questions.

Qk And refuse to answer? A And refuse to answer.

Q@ Now, 1 asked you last hight whether there were any other
questions that we told you to refﬁse to answer? Were
there? 1 asked you several times and you were thinking
about it and yocu had another night to think about it, do.
you think of any more? A 1 told you when we was in the

room there that Davis, you and ly-and Davis would bring

up a question, then you would interfere and both of you
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wrangling between each other am you was both talking and

if 1 under took to say anything you would shut me up and you
had me confused all the time.

Q@ Now, you said--now, answer this question--ycur whole
recollection of that evening is confused, is it? A Well,it
was fresher in my mind at that time before 1 would go to
the grand jury than it is how.

Q@ 1t isn't very fresh now as to what we said or what you
said, is that right? A 1t ’ is freshetfiﬁan\it is now.
@ Can you think of any other question that we told you to
refuse to answer? Can you tell any other question now with
all the time you have had to think of it, if so, start.

A Well, you told me all the way through to refuse to answer

any question that he may ask me about McManigal changing

his testimony .

scanned by LAl AW LIBRARY




© 0 ~q1 S Ot s W NN

I I I - T - T T T T Vo G U S g VP G S0 S VPO Y
S BT R W N R S © 0 -1 & e W N MO

2388

Q XNow, we have had that over and over sgain. I don't
want to get impatient with you, I don't mean to. Now,-
let's c&ll that c;ne settleds A You are trying to get me
into som ething -- -
Q You eare not refusing to answer those questions? A I
ain't refusing if I know the question.
That &t the dispute between you and the gentlemen --

Q@ If you don't understand it, tell me, A I can't just
bring up one subject of your argument and explain it out
here to you what you said because ybu was very high-temper-

edl; you lost control of yourself; you was jumping on me
all the time about things I didn't know anything about.
God, you w ent at me like & wild man.
Q What? A Vhat! Yes.
MR DARROW; I ask that the witness be instructedl -
A (;Tust }ceeg u@rself. You abused me awful.
THE COURT': r Behm, there is no call --
MR DARROW: what did I say --
THEE CO.URT‘: .;I'ust a moment, Mr Behm, if you will try to
confine your mind top the question that is presented to you
and remember you have just as much right sitting there in
that witness stand as the counsel has &t the table or as

I have here'. You have the right to have 8ll the time you
need. DTon't allow yoﬁrsélf to be confused, and if any- :
question is &sked you, if you cannot remember, snswer

just as Erfectly and' simply as possible, without going
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any further detail, and you willget szlong all right.
A I can't remember every subject in the room that I can
explain to him ou.t here',
¥R T ARROW: Now, MT. Behm, let me ask you a plain, simple
question, Do you remember any other matter upon which
we told you to refuse to answer?
MR FREDERICKS: Is it understoodwhich conversation this
was, the first or second one?
YR DARROW: At the . .. conversation Mr Davis and Iwere
present. _
MR FREDERICKS: Is this in regard to the first timé he
went before, or thesecond time he went before,
MR DARROW: Don't you know to which I refer? A The
second time.
Q@ Do you remember any other matter upon vhich we &asked
you to refused to testify; if you don't, sgy you don't,
end that will end it. If you do, give it to us.
A  You told me to refuse to any aquestion may ask that con-
cerned wifh the case of my having McManigal chenge his
testimony, enything that you told me to tell him.
Q@ Now, Mr Behm, you have s&id that over and over ageain.
Dy you remember any other subject upon which we told you to |
refuse to answer hesides the ope you have already stated?
Now, if you don't, v ., say so. A I don't can't bring
it to mind now.

Q@ And you kad a good long time to think of it, haven!
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2330
you? A Yes sir.
@ Thought of it, even,since you left the witness stand
last night, heven't you? A More or less.
Q@ Do you remember- any question that enyvody instructed
you to lie avout? If so, vhat was it? Fither Mr Davos or

I instructed you to tell an untruth e&out it?
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MR. FREDERICKS. What was that question? "Do you remember
any question?"

(Question read.)’

BY MR. DARROW. Q .1f so, what was the question? A 1
cannot bring anything ocut now.

@ You cannot? A Only you told me to deny everything.

Q Told you to deny everything, what do you mean by that?
& Deny everything that you told me about what 1 said to
McManigal.

Q@ What you said at least twenty-five times is we told you
to refuse to answer on everything that you said to McManigal,
isn't that it?

MR .. FORD. We object to that onthe ground it is argumenta-
tive, and it is not true, the witness has answered here
tire and again what he was told was to refuse to answer
what was told between him and Ortie McManigal.

MR. ROGERS. We take an exception to the attempt of counsel
to put words inthe witness's mouth by a man who last night
said he would not obey the order of the court not to talk
to him. |

THE COURT. Let me correct you, Mr. Rogers. 1 didn't under-
stand Mr. Ford to say he would not otey the order of the
court. '
MR. APPEL. The defense understands that.

MR . ROGERS. The record so shows it.

MR. FORD. The point before the court is an objection 1
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am making before the court, that is that this witness has
testified over and over again, reiterated this morning,
that the questions which counsel had instructed him at
that time to refuse to answer were as far as the questions
between himself and Ortie McManigal.

MR. ROGERS. What is the use of asking questiohs of the
witness when counsel puts words in his mouth?

MR. FORD. 1 am making my objection.

MR. ROGERB. 1t is absolutely unprofessional; and we take
an exception to his remarks.

MR. FORD. 1 am not taking professional or ethics from you.
TEE COURT. Now, gentlemen--

MR. ROGERS. 1 am addressing the court, and 1 am taking an
exception to his remarks.

THE COURT. Mr.. Ford, have you finished with your objection?
MR. FORD. 1 was interrupted several times, 1 want to at-
tract your Honor's attention to the transcript.

THE COURT. wave you stated your objection?

KR. FORD. 1 have not, your Honor.

THE COURT. Then, state it.

MR. FORD. The witness on this question, on page 2357--
MR . APPEL. We object to his arguing anything until he
states his objection, he says he has not stated it.

MR. FORD. 1 do object to the question upon the ground it
is argumentative and it does not state the facts..

THE COURT. s that your objection?
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MR. FORD. That is, your Honor.

THE COURT. All right, objection overruled.

MR . ROGERS. We take an exception and characterize as
misconduct the attempt of counsel to put words in the
witness's mouth and for the sole purpose and object of
the witness being informed as to how he should answer the
question. 1 understand what Mr. Ford:said he would do,
so far as his instructing the witness is concerned, and
we call your Honor's attention to the printed record and
after your Honor's order which is as follows--

MR. FORD. We object to that argument as to what occurred
last night.

THE COURT. Mr. Rogers, this matter was disposed of in the
absence of the jury last night in a proper way.

MR+ ROGERS. Yes, sir.

THE COURT. And again this morning before you arrived the
matter was taken up and 1 regard it as a closed incident,
so far as this matter is concerned.

MR. ROGERS. 1t is in open defiance of the court order by
telling him right here what to say if he cannot get it to
this witness otherwise.

TEE COURT. You have a right to designate the act as mis-
conduct, which you have done.

MR . APPEL. Let me ask 'your Honor one question, for my

information. 1 assumed that your Honor indicates what

transpired here yesterday, and 1 shall not state it, of

course, with reference to any directicns given to the wi
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is not a matter for the jury here to hear and it is not
considered a pért of the trial, as 1 understand it.

THE COURT+ 1t is*not.

MR. APPEL. Then 1 gnderstand that matter is to be deemed

t0 be excluded from the consideration of the jury?

MR . FORD. No, the argument and instruction to the witness
we are perfectly willing to go before the jury, as far as

the arguments are concerned, we have no objection to that

going before the jury, if they are of any material benefit

to the jury, but they are not.
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MR APPEL: We wanted to know ’so that we could guide ourselvés
in arguing this moming --

TEE COURr: I thil:lk that would be an entirely proper wsy

to do. The jury was excused, with the consent of both
parties, and to now bring up parts of what occurred with-
out their seeing it all, I regard it as being improper.

MR APEEL: BHere is the idea, your Honor, for our guidance,
for instance, in cé&ase the argument, the matter is in the
transcript énd it is a matter the jury should not know any-
thing about and we do not want to transgress any order of
the court about the matter at all; that is the only reason
I say it is not to be deemed & part of the trial.

"I‘HE COURT: Precisely.

MR APTEL: All right, Then, we understand it, now‘.

THE COURT: DNow, MTr Darrow's question. |
MR APPEL: We understand now, the position  the court,
your Honor., Of course,we reserve eny and all exceptions
to the ground taken by the court in excluding the matter
from the consideration of the jury'.

THE COURI‘; L.et us have Mr Darrow'!s question now.

MR D ARROW: If your Honor please, I will strikg it out
for the purpose of getting this recorxd right.

TEE COU‘RT': All right.

IR DARROW: Referring sgain to your enswer of yesterday,

the following question was asked you and the following

enswers given, were they not? On pegé 2362:
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"Q--1 am going to ask you about the question 1 have been
talking about, whether you asked Mr. McManigal to change
his testimony. Now, that is the question you say we told
you to refuse to answer, is it? A Yes, sir. Now you are
gettiﬁg at it. Q Yes. Now , what other questions were
you told to answer or not answer in- that case that evening?
A Well, there was quésﬁions.that you--that was asked ne
there that 1l should refuse to answer before the grand jury,
that you told me that anything that 1 told you to ask Mc-
Manigal to ask him to change his testimony 1 should
not answer that, 1 should say, 'l refuse to answer that
question?!." You stated that yesterday, didn't you?
A Yes, sir .

Q That is true, isn't it? A (No response.)
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Q You were told to refﬁse to answer any question concern-
ing any action on your part or anybody's, to change Mc
fanigal's testimony, weren't you? A Yes sir,
@ And that is all you were told about that subject, was
it not? A Yes sir.
Q Well, now, tell me, was there any question read to you
or asked of you upon which yqu were asked to tell som ething
whichwas not true; if so, what was it? A You told me to
deny the tru.th.
Q On what subject? A On the subject of cManigal --
of changing his t estimony.
Q Haven't you said to this jury, to make it moderate,
haventt you said to this jury just now and at least a
dozen or 20 times, that we told you to refuse to answer
the questions, to refuse to enswer? A (No response.)
Q Can't you answer that? Haven't you just now stated

to this jury, shd haven't you stated it ‘at least a dozen

answer these cuestions? A I certainly did.’

0 That is what we told you, isn't it? A To refuse

Q Yes; end thet is &1l we told you, isn't it? A (No
response.,)
Q@ Now, who told you to testify we told you to deny it?

A Who told me?

Q Yes; who told you to say &ny such thing? A "y, yo
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tokd me.
Q@ On the stand now? A No’.
Q You have stated that vhat we told you to sey was to re-
fuse to answer it, haven't you? A (No response.)
Q@ Any doubt &bout that, ¥Mr Bem? A (Né response.)
Q@ Mr Behm, can't you understand the difference bvetween
being told that you should refuse to answer a question and
being ’cold>you should lie about it, or do you understand
the difference? A You toldme to lie about it.
Q I.f you dontt understand the difference, tell us so.
A You told me to lie s&bout it.
Q@ Mr Belm, you have told this jury at least 12 or 15
times what we told you was to refuse to answer the qu é-
tion, didn't you? A You told me to lie about it.

¥R FORD: We object to that as argumentative.

MR DARROW: That is what you mean by refusing to answer

the question, isn't it? A You told me to swear to false--
that would be false.

Q Mr Behm, do you mean by saying we told you to refuse

to answer questions that meant you should lie about it?

A ° You meant I should lie about it, yes.

Q By that statement? A Yes sir,

Q@ That is the way you took it, was it? A That is the
way I took it -- to underst end you.

Q And youvwent in there prgepared to lie, did you?

A  As you told me to.
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Strike it out.

B8 Asgelsr Connty LZVSW

ER DARROW: we ask to have that striekmen out, your Honor.
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2400

MR. FORD. We think it is an answer.

MR. DARROW. We have got all he has told. 1 now ask that
the witness be in;tructed to answer the questions, your
Honor. | _

THE COURT. Read the question.

(Question read.)

THE COURT. What is the answér?

A Under his instructions.

MR. DARROW. 1 ask to have that stricken out and the witness
instructed to answer the question.

MR. FORD. 1 think that is an answer.

THE COURT. That is not an answer.

MR, DARROW. 1 know it is not, and 1 cannot go over this
over and over.

THE COURT. #r. Darrow, 1 am attending to this the best 1
can. That is not an answer to the question, ¥ Behm.

Your answer should be yes or no.

MR. FREDERICKS. 1 think the witness should be instructed

by the court to answer the question yes or no.

chance, 1 am about to instruct the witness his answer to
that question should be yes or no, and then he has a
chance to make any explanation he desires to make. Now,
read the question. -

(Ques tion read.)

A Yes, sir.

BY MR, DARROW. @Q Now, did you go in there prepared to |
scanned by L4510 Bt IBRA
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lie on any other subject.
MR. FREDERICKS. Any other subject than what, may it
please the Court?®
THE COURT. 1 don't understand the question, Mr, Darrow.
MR. APPEL. He is talking about one subject. I
THE COURT. 1 want to be sure--
MR. FREDERICKS. Why not let Mr. Darrow do his own explain-
ing? 1t seems to me one counsel is sufficient.
MR . APPEL. Why, because we think we have a right to show
the question is correct, here we are talking about one
subject. .
THE COURT. Mr. Witness, do you understand what subject is
referred to?

A No, 1 do not.

|

mony »

MR. FREDERICKS. 1t is so simple to explain it without
taking an hour. to argue it.

THE COURT. Mr. Darrow has the floor. |

MR . DARROW. What 1 am referring to is the subject of Mn
McManigal changing his tesfimony. Now, will you read the
question 1 asked, 1 do not recall it exactly.

(Last twq questions read.)

MR. DARROW.Q Do you understand it? A 1 do not understand

it

Q What? A 1 do not see through that.
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Q Well, let'!s see if 1 can make you see through it. When

- you went in there did you intend to lie about anything else

excepting iir. McMariigal changing his testimony? You have
explained that to us? A What is that question? (Ques-
tion read.) No.

Q wow? A 1 did not intend to lie about anything only.
him changing his testimony. .
Q@ You didn't intend to lie about anything else, you had

no instructions about anything else not to answer,even, did
you? A What is that question again?

(Question read.)

Q@ You had no instructions, even, not to answer about any
other subject, had you? A "Not as 1 know of.

Q And about the rest you were about--we went over these’
questions and you were told to tell the truth, weren't

you, about the other matters, now? A 1 didn't know of
any other matters, any other, only just-- |

Q What? A 1 cannot bring up anything, M. Darrow--all
these things. |

Q What is that answer, please? (Answer read.) 1s your
memory bad? A 1s my What?

Q 1s your memory poor? A Not very.

Q Well, then, why cannot you answer that question:iupon all
the other subjects excepting this one we have been talking
about you intended to tell the truth and were told to |
tell the truth, weren't you? A Yo, 1 was not told to te

11
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2403
the truth.

Q You were not? A Not all the way through.

Q@ 1 say, upon all the other subjects excepting this one we
have been talking about? A 1 don't understand what you
mearn «

Q You don't understand it--well, you intended to tell the
truth, didn't you? A Only as 1 was instructed to tell..

cr

Q Now, did you understand my question, i{r. Behm, if you don'
1 will try to make it simpler if 1 can. You understand my
question? A ©No, 1 don't.

Q Upon évery other subject excepting the one you have

been talking of concerning McManigal changing his testimony,
you intended to tell the truth when you went into the grand
jury room, didn't you? A Yes, sir.

Q  And nobody told you to tell anything else upon any other
subject, did they? A Outside of the subject that McManigal

change his testimony .
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Q | We have heard of that so much we won't go back to it.
Did you tell the truth upon all the other subjects, or
don't you know? A As near zs I remember I did.
Q Did you make any protest about telling a lie to the
grand jury?
MR FREDERICKS: I suppose counsel should say when. -
MR DARROW: At any time. Did you object to it at any time?
A What was that question?

(Last question read by the reporterv.)

A Only as I was told to lie &bout it.
Q@ Did you find any fault sabout your telling a lie
about it? A Did I find what? |
Q@ Did you make any protest or objection when you say
you told a iie dbout it? A WVell, I was instructed to tell
these stories.,
Q@ Did you object to it at 211? A  To you?
Q@ DNo, to anybody, either MTr Davis or nie‘? A Vell, I
told them I didn't went to be catched here in telling that
was wrong; You toldme it would be all right to go
through; told me what you told me to.
Q@ And that was about McMenigal changing his testimony,
vhat we have already talked ebout? A On that subject.
Q And you sgy upon all the rest you told the truth ex-
actly? A There is tl.n'.ngvs you told me to tell the truth,
yes.

T

Q VWhat things were those? A  Well, like anything thg
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didn't concern the case. ’

Q That things did we tell you to tell the truth about?
A '0h, giving them my -- where I lived and the-like of
that.
Q@ Was there anythihg said, to come back to it once more,
upon which you intended to tell esnything else or tell any-
thing eélse excepting the.question of }Mc Manigal chang'ing
his testimony that you have talked about? You have zalready
said there wasn't anything else, haven't you? Now,. do you
vent to change that answer? A Not as I remember.
A JUROR: Your Honor, may I ask a question?
THE COUR[‘; Yées.
THE JUROR: ©Someone has referred to the probable fact that
the witness doesn't understand English very well. I want
to ask him a questione.
THE COUR': You may.
TEE JUROR: I am not really c ertain whether he does. Vhat
do you understand by the difference between efusing to
answer a Qu%tion, end denying anything? A Vell, he told

to deny these different questions being asked to me &nd
those questions he is already referring to is not the same
questions that was asked before the grand jury vhen Iwent
there thesecond time, zltogether.
THE &UROR# You haven'.t answered my question. Fxplain what

you mean; vwhat you understend by the difference hetween

refusing to answer a question snd denying? A He told me
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deny it. ‘
THE JUROR: What is the difference between denying and re-
fusing to ansxveré' A Well, the question he told me to re-
fuse to answer was before the grand jury the first time,
and what he told me to deny was the second time.

MR DARROW: The juror care to ask anything further?

Tere you born in this country? A Yes 'sir.
Vhereabouts? A Bloomville, Ohio.
And you went to school? A A little while, not much.
Eow long? A About two years.

Read the newspapers, do you? A I do frequently, yes.

¢

Q

2

Q',

Q Can you read them readily? A I read them some.

Q@ And write? A I can wri‘te.

Q Answer up so we can hears A Yes, I can write,

Q Can you read the ordinary stuff in the newgpape1~?
A Yeg, right straight through.

Q

You understend it? A Pretty well.

O

How long did you go to school? A Apout 2 years, I
said. |

Q Well, now, how old were you vhen you left school?

A About 12 years old, or such & matter,

Q And what were your people; farmers, were théy? A My
father was a blacksmith. |

Q@ fd what did you work at after that, &fter you went to

school? A I worked in the shop &6f my father for a vhile.

Q Your father read? A He read some, not much; not toj
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2407
thoughoe. -
Q There was & family of you children? A TFemily of us,
yes. .
Q All went to school? A Yore or less.
Q Had pepers =nd books? A fes.
Q And you grew up and b eceme a2 8iremen and then &n engi-
neer, didn't you? A Yes silt.
Q How long have you b een & locomotive engineer? A About
22 years. |
o; How long were you a fireman before that? A About 7
Y ears.
Q Well, you have to know how to read to be a fireman

and & locomotive engineer? A Y©s sire
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Q Read_the rule book and a good deal besides that? A Alsol
Q@ Have to know how to read the orders? A Yes, sir.

Q@ Or you might try to use the track the same time another
train was coming your way? A Yes, sir.

€@ You have to understand them? A Yes, sir.

Q Takes considerable degree of understanding to be an
engineer, doesn't it? A VYes, sir.

Q You have been all your life as a man, pretty near, as
fireman and engineer? A vyes, sir.

Q/ How old are you now? A 52 years old.

Q@ You see any reason why you don't understand these
questions that 1 am asking you? A As 1 said bvefore, the
question tﬁe firet time 1 went before the grand jury and
the second time are different. You drilled me on the first
time .

@ You run a péssenger or a freight? A Run a passenger dt
the present time.

Q How long you been running a passenger train? A About
three years.

Q Been promoted? A Yes;_

Q@ Had to undergo an examination, didn't you? A Yeé, sir «
Q@ Youtook what is a regular civil service examination and
you are promoted? A vyes, sir .

Q When did you last take a civil service examination?

>

A When 1 was promoted?

Q How long ago, three years? A About 23 years ago
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Q@ What were youexamined in? A On the time card,

Q@ ¥Have to write put your answers? A No, questions
was asked us . )

Q You have taken a. good many civil service examinations
before that? A No, we don't take no civil service.

Q@ Where does your passenger train run from? A Between
Milwaukee and La Crosse. .

Q Local? A Through passenger.

Q Now, do you see any reason why you cannot understand what
1 asked you, as you said? A Now, Nre Darrow, those ques-
tions--

Q  That is not it, M Behm. Do you see any reason why
you cannot understand the questions 1 ask you here? A 1 am
trying to understand them but as to what you and Mr. Darrow,
--or you and :r. Davis said there all the time in there 1
couldn't understand all that talk s

Q You can't understand that? A All that talk .

Q You can't remember, is that it? A Not all of that, no,
only just-- |

Q@ Do you see any reason Why you cannot understand these
questions 1 am asking you now? A You have gbt twvo differenft
class of questions there. You told ﬁe what 1 say before
the grand jury and refuse--

Q@ Just a moment. That is not the question that 1 am ask-

ing you now. When 1 want that 1 will ask you for it. The

questions 1 ask you here are simple, arentt they? A Would
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be if 1 understood them.

Q Probably that is true, but aren't they simple enough

for you to unders;and? Well, now to come back to the

grand jury the second time you went in there, referring to
page 84 of the testimony before the grand jury at the
bottom of the page. You were asked a question, "You had -
no expectation of getting him to testify for the defense,"
referring to McManigal, and you answered, "That lias nothing

to do with the case] of having him change his testimony.

MR+ FREDER1ICKS, Your Honor, may it please, 1 think that
the record should show that counsel is interrogating the
witness about testimony he gave on August 3rd before the
grand jury.

MR . FORD+ And exhibit 24 marked for identification.

MR. DARROW. That is what 1 am doing. That questions was
asked and that answer was given, wasn't it: "Q--You had

no expectation of getting him to testify for the defense,"
referting to McManigal, and did you answer"fThat has nothing
to do with the case of having him change his testimony."
18 that right? A That is one of the answers, yes.

@ That as you understood was asccording to our instruc-
tions, was it? A Yes, sir.

Q Refuse to answer, that is why you made it? A Jn that

way, yese

Q FHow long--now, did we ever instruct you to answer it i
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any other way? A That is the way you instructed me to
answer them kind of questions.

Q Now, Nre Behn, }eferring back a minute in connection
with this téstimony.to ycur visit to me in Chicago, 1

am not going into it much, but 1 just wént to make one
reference to it. 1In the rookm was Mrs. McManigal, Mr. Harw
rington and yourself and myself, as you say, is that right,
and Mr. McManigal,Senior? A Yes.

Q That is right, is it? A Yes.

Q@ We were all sitting together there? A ves.

THE COURT. Before you go into that, Mr« RBarrow, we will talk
a recess for five minutes, bearing in mind the admonition,

gentlemen of the jwy.
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(After recessv.)

THE COURT': You may proceed, gentlemenA.

(Last three quéstions and answers read by the reporter.)
MR DARROW: Did Mrs.McManigal do eny talking 2 A No sir.
Q Mr Harrington say enything? A Xo sir,

Q Did you say enything? A I said a few words, yes, in
answer to your questions. y
Did McManigal ,8r,, say enything? A No sir,

Bo I did all the talking that was done; is that right?

Q

Q

A Yes sir,
Q Can you remember a word that Mrs Mcanigal s aid?

A Only as an introduction to you.

Q@ That is the only words you remember? A About that,
Vese |

Q@ Vhat? A She might have said something.

Q@ Do you remember eanything? A I don!t remember any-
thing, no.

Q@ Do you remember a word that Mr Harrington said? A I
don't remember enything., pe didn't talk to me at all that
I Xnow of.

Q@ Ee was there in the room? A Sure, I was there.

Q@ What was he doing? '
MR FREDERICKS: The witness didn't understand the question.
¥R FORD: He said "I wés there", |
R DARROW: You mean what part of it?

MR FORD: You asked him if Mr Harrington was there, He

scamned by LALALIBRARY




| e

O - SR N T N TR N R N S . S G e T T e S S o e
S T oRx W NN RS w0 - Ul WD H D

B I R - BN R R

AQ, Now, yvou c en't repeat here anything they said; is that

2413
said, sure,l was there.
MR DARROV: \*—T‘as MTr garrington there in 'thé room et the same
time? A S{es. .
Q Do you remember whether he said a word or not? A I
don't remember of him talking to me at =11,
Q Can you remember a word that Mr parrington said?
A Yo, nothing perticular,
Q What was he doing? A Him and Mrs McManigal sat over to
a window talking, more or less, to themselves.
8 IMore or 1%3? A To themselves, yes.
Q How far from you and me? A Oh, just a few feet
away e
Q Did you heér any.thing that was said? A I don't
remember of much of anything of their conversation at all.

Q Where was Mr McManigal? A He was setting off to our

right.

 Did he say anything? A Noit as I remember of.

é Did he stay there all that time without saying a word?
A He stayed tlere, yes. '

Q And didn't say a word? A Not as I remember of, call

my sttention to now.

right? A Only withme. Iy conversation was with you.

Q You can't tell a word that any other person spoke in

that house; is that correct, except myself? A Not as I

remember of.
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Q Was there anything saidevout Mrs McManigal coming to
Los Angeles? A That was spoken of before we entered
that room.
2 Was there anything said there at that time about Mrs
McManigal coming to Los Angeles;at my house?
A She had told me that hefore we entered that room'.
Q Excuse me. I don't mean to be impatient. Will you
read that answer?

(Last snswer read by the reporter.)
Q@ You mean before you entered the house? A Before we
entered into thesecond room where we talked.
Q Was there anything said &t the time about Mrs McMani-
gal coming to Los Angeles? A You told me thatj;she didn't
tell me.
] Did she say enything zbout it there§ A I dontt
remember of.
Q Was anything said about her being sick? A I don't
remember of her being sick.. )
Q  About her wanting anyone to go with her? A Nothing
said about my going with her.
Q There was note Did you ever state at any time or
place that she ranted you to go with her on agcount of her
being sttk? A 3She asked me that befors, if I would goe

Q@ She did ask you before she got there, to go with her,

because she was sick? A Yes.

Q And she told you Mr Rurns wanted her to come and giv
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some mohey, didntt she? A 5She said Barns wanted her +to
qome_at one times
AQA And éither h & given her money or would, didn't she?
A I don t remember anything ébout thaﬁ; the money affgir.
Q Wanted her to be down with her husband® A Yes sir.
4  And she was éick and kf she went she wanted you to
come with her? A She asked me if I would come with her,
yese |
Q Did you ever state at any time that you came on that
geccount? {
MR FREDERICKS: That is objected to as no foundation laid;
an impeaching cuestion, the witness should be asked the
time-, place and *the circumstances and the persons pre-
gsente.
MR DARROW : Before I get to the impeaching question I
will come to that. | |
MR FRIDERICK3: The idea is to call his attention to +*he
rarticular time and not ask a general question firste
MR FORD: The questioh contains substantially the conver-
sation.
THE COURT: Reqd the question.

(Qnestion reads ) '

THE COURT: Overruleds.
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BY MR. DARROW* Q Do you understand it, ir. Behm?

A What was that question, now, again, please?

Q Let me give it to you again, 1 think 1 can give it to
you simpler., Did you ever say at any time that you came
to Los Angeles because Mrs. McManigal was sick and wanted
you with her?

MR . FORD. We object to thateon the ground it is an
impeaching question, no foundation laid, no time, person
or place stated.

THE COURT. Objection overruled.

MR . DARROW. >can you answer that? A Ask that question
again. 1 didn't understand it, 1 have not got the drift
of it.

(Question read.)

A. She asked me to go with her before 1 ever met you.

Q Now, ¥r. Behm, be sure you understand that is not what

1 asked you. Read that again, will you.' Now, pay atten-
tion to it and if you don't understand it 1 will see if 1
can make it easier.

(Question read as follows: "Did you éver say at any time
that you came to Los Angeles tecause Mrs. McManigal was
sick and wanted you with her?")

MR. FREDERICKS. In view of the witness'é first answer to
the question that he did have such a conversation with Mrs.

McManigal we objedt to it on the ground it is immaterial,

now, whether he ever said that to any one else af terwards |
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or not.

MR« DARROW® 1% is preliminary, your Honor. 1 will make it
na ter ial.

TFE COURT. Objectién overruled.

MR « DARROW,. 1t is cross-examination, anyway .

A 1 was asked through you t? come with her and be with her.
Q@ Now, ir. Behm, that is not the question. Let me sece
whether 1 can make it simpler. 1 will ask to have that
answer stricken out because it refers to another matter.

THE COURT. Strike it out.

MR. DARROW. @Q ir. Behm, did you ever tell any cne else that
the reason you came to Los Angeles was because Mrs. Mclianiga
wanted you to come with her on account of her being sick,
did you ever tell that to anybody else? A 1 might have |
told somebody.

Q Well, was it true--

MR « ROGERS+ What is the answer?

(Answer read.)

MR + Barrow. Q Well, did you? A Did she ask me?

Q Did you tell anybody else that? A 1 might have told
somebody else.

Q Do you know who? A No, 1 donyt remember now.

Q Con't you know you did tell that to other people?

A Well, she asked me if 1 would come with her.

Q Were you asked anything about that question before thew

grand juwy, or don't you remember? A 1 donft remenber
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whether 1 was or not.
2 You don,t remenber . Do you remember whether you made

any answer before the grand jury onthat suktject? A 1 cannot

Q@ You cannot remember , you cannot remember whether you ever
talked about that subject to anybody, is thai right?

A 1 don't say 1 didn't and ! don't say 1 did.

Q 1f you ever talked to anybody you cannot remember who

it was, is that right? A Not one person, no.

Q wow? A Not any one person.

Q wow, Hre Behm, 1 call your attenttion to the testimony of
the grand .jury that has been referred to before, given as
August 3, 1911, which is found on page 41, referring to Mrs.
McManigal, 1 will read a question back, and ask you whe-
ther these questions were asked you and these answers given:
"Q--No arrangement was made and nothing was said about your
coming to California to see Ortie McManigal? A--1 was %o
come with her, that was all. Q--To come with Mrs. Mc.
Manigal? A--Yes. Q--?or what purpose? A--Any more than
to be with her on account of her illhealth." Did you make
those answers? A Yes, that comes to my memory now; 1l did.
Q Well, you swore to it before the grand jury, didn't you?
it was under oath? A ies, gir .

Q@ Were you telling'thé truth? A 1 was told to tell that.

Q Oh, was this true or was it false? A That was false.

Q Uh, huh! And now you remember that you were told to
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tell that, do you? A Yes, sir, by you.
@ When? A By you, when 1 went before the grand jury.
Q Not in the gra.nd jury room? A 1 was told to tell
that in that grand jury room.
Q And you were told to tell it at what time? A That 1
should deny it.
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Q When bwere you +t0ld? A Well, 'that would be the time
you were talking 130 me in *he roome.

Q' And you just tbld this-jury'{:hat you couldnt't remember
that you had ever said it to anybody or talked about it
enywhei'e before; is *that Ijight? A That comes to my mind
now, before the grand jurye. »

Q. And you did make that statement before the grand jury,
and that statement was a lie; i s that correct? A Well,

I lied so many timesge A

& What? A I'-h'ad to. lie a great many times to carry out
your instructions. | '
Q You li'ed a good many times? A To carry out ydur in-
structions.

Q You have 1ieq a good many times? A . To carry out

your instmctions. . |

MR APPEL: Let him answer, your Honor.

MR DARROW: I ask for an answers

THE COURT: What is your answer? A yes, I lie d.

Q@ BY MR DARROW: Under oath? A vyes sir.

¢ Can you now think of any other lies you told under
oath, sit? A There wers a lot of theme.

Q@ What ? A There were a lot of them there.

Q Can you now think of any more lies you told under oath?
A I may i'f you bring it 6ut; any cuestions that wére
esked of me. ' |

Q. You may if you find any otier lies in there, you mean

scanned by LalserLIBRARY




© o0 9 S Ot s W N =

[ TR SR NG N Y N R N R N S O S G o S oo S o S o Sy S Gy S S SO et
o N L BV T Nt T S - S =S o' SRR ST =S O S SR JCU SR SR CN

2421

say Mr Davi‘s and I told you to say that; is that correct?
A Yes sire ' | ” "

Q Can you think of anything now that either one of us
told you, after all these days,~that was a lie, besides!
what we have talked avout, six? Can you? A Unless J‘IOU.
bring something up there . V '
Q Was there anything in £ he first list of éuestions
given you about whefher Mrs McManigal was ill or not?

A I think +he.re were some question asked me, I am not
certain, thoughe

Q@ DNow, let us get this summed up a minute. Mrs McManigd
wes i1l before she came, wasn't she? A Well, she was not
very well, no.

e Apd she toild you so and she asked you to come; is that
right? A Yess |

Q On that account? A On that account, yes, to be with
her her_e-

Q Yese She asked you thea in Chicago? A Yes.

Q@ And you swére to that before the grand jury, didnrt
you? Is that i‘ight';’ A (Mo response.)

Q Dontt you know whether you swore to it before the

grand jury or not? A I swore to so many lies there, I
dontt know =-- .

Q@ You swore *o that befbre the grand jury, didn't you; -
sh e asked you to come on account of her ill health?. A Ye

she asked me thate
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Q You swore to it before the grand jury? A yes.
Q And that was a lie,’ wasn't it? A There were a good
ma.nyAiies -— . | -
Q Whit a minute, MT Behm. '
MR FORD: The witnesm is entitled to finish his answer.
MR DARROW: 3:7e was not answering the question.
THE COURT: Have you finished your answer?
MR DARROW: Well, I will ask the reporter to read the
answers.
THE COURT: Have you fini:;hed the answer? A What was
that answer - or questione He began to interrupt me ~--
THE COURT: All right, ask it again. '
MR FORD: We would like to have it read as far as it goese
MR DARROW: D am willing to hav'e it read.
THE COURT: Let us have it read.

(Last +hree guestions and answers reads

MR FYORD: He didn't finish his answer.
MR DARROW: I want an answer directly to that westion.
Q@ When yo‘u swore before the grand jury that she was sick
and you came on a‘ccount of her ill health, was that a lie?
A Yes, that was. .
Q Yes, although she had 'asked you to come on that ac=
count, as a matter of facte A Yes, and they asked me to
come on out to see her iqus‘band-
Q Now, Mr Behm, were you told anything about Ortie

McManigal:s confession when you were here in Los Angeles?

P
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A Only as I read it in the paper.

Q Did the grand jury ask you anything about Ortie Mc
Manigal's confession, and whether you had seen it or not?
A Yes, they asked me that. ‘

Q D1d>you di scuss that qﬁestion with Mr Davis and me?

A I;donit know as we dide A

Q@ iou don't know as you did? You have no remembrance
aBout discussing that question at all? A No. Hold on,
nowe I think it was brought up, yes, between us.

Q@ What was brought up? A What his testimony --

Q I am not talking about his testimony; I am talking
mbout his confessions A Well, his confession, then.

Q What was said about it?

MR FREDERICKS: That is objected to unless something
closely approximating the time and the persons present --
Mﬁ DARRO¥: I mean on *he evening you had a conversation
with Mr Davis and me with refersence to ﬁhose guestionse

MR FREDERICKS: There were two eveningse.

MR FORDQ Cne the first time before the grand jury, and
the second.

MR QARROW: The time you were told to answer the ques-
tion.

MR FREDERICKS$ I think still it is indefinite, your Honor;
it ought to be made mofe définite, he was told to answer,
according to his,tqstimony, he was told to answer é cer-
tain way both *timese Just so it is understood, I am fr

to say I don't understand it myself. o
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THE COURT* Do you understand the question?

NR. DARROW . That, is reasonable, if counsel does not under-
stand it, and if there is any doubt about the witness under-
standing it, 1 want it understood.

THE COURT. Do you understand the time Mr. Darrow refers to
in his question? A That would be the second time 1

met before the grand jury, a; 1 understand it now.

MR . DARROW. Q Yes, the evehing when ¥r. Davis and 1 were
with you the second time before you went before the grand
jury the second time, that is what 1 am referring to, sir.
A Read the question. (Question read.) Well, 1 ain't

cer tain whether you brung that subject up or not.

@ You are not certain? A VNo.

Q You have no remenbrance about it at all? A Oh, it

might conme to me.

Q Do you remember it now, seeing it called to your atten-

’

Q@ You don't understand how it was brought up? A No.

tion. A et me understand you. You say that that was
brung up between you two?

Q ves, that is it. A Well, I think it was brung up, as
near as 1 can remember. ’

Q ves. Do you remenber what was said, sir? A No, 1 don't
femember what was said?

Q@ "hat subjec t do you mean, in what way was it brought

up? A 1 don't understand what way it was brung up.

€ Can't think anything about it? A There were so many
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things brung up there to me--

@ Can you think gnything about how it was brought up or
what was said about it? A Unless you can read something
out of there that will bring me into it.

Q@ Oh, 1 see. But you cannot remernber anything about it
now? A Not exactly.

Q 1 am talking, of course, ébout what Davis or what 1 said
or what you said about it? A 1 don't remember of it.

Q You don't remenber of anything? A of the conversatibn-
Q@ Do you remember any request or any statement about any
such quastion that was coming before the grand jury? A4 1
cannot at the present time, my mind ain't--

Q Was any such question asked you before the grand jury the
first time? -A The first time?

Q Thefirst time. A Now, you are into the first time?

@ The first time, so that there will not be any discussion
about it? A There was, 1 think.

Q@ Whzat? A There was, 1 think.

Q Wil yoﬁ glance over that quickly and see. (Referring
to document. )

MR+ FREDER1ICKS., That was not before him the first time.
MR « DARROW . Well,‘oﬁr conversation was based on it. Look
over this and éee, it wont take you but a minute.

MR . FREDERICKS*® Thzat is objected to, there being no founda-
tion laid for the question as to the first conversétion

before he went before the grand jury, the first time, and
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coufse there was no such papers at that time.
MR . DARROW. No, at any rate, 1 think the reason is obvious.
THE COURT. Read the question. |
(rast four questions and answers read.)

MR + FREDERICKS* 1 understand. 1 withdraw the objection, it
refers to what happened before the grand jury, 1 didn't

so understand it. *

THE COURT. Yes.

A 1f 1 remember right trey did ask me if 1 had seen the
confession.

(Here Mr. parrow hands the document to Mr. Ford, who examines
the same.)

MR . DARROW, Let me have that letter, will you please?
®hile we are looking this other matter up.

MR . FORD. Go ahead, 1 am through with looking at it.

MR . DARROW. 1s there anything there?

THE COURT., The witness has answered thelquestion.

MR « DARROW . Will you read it.

(Question read.)

MR - DARROW. Q Do you know what answer you made?

A That is my ansWer, yes.s

Q@ What? A What is that, now?

Q Do you know what answer you made before the grand

jury on that subject? A That was the first question.

1 refused to answer them questions.

Q Well, it isn't in here, there is no such question ir
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here, is that right?
MR + FORDs The only question upon that subject--
MR. DARROW . Thaé is the question he said--he says they
asked if he had--
Mr. FORD+ The question was see Ortie McManigal--
that interview was for the purpose of getting Ortie
McManigal to change any testimony that he might have given
before the grand jury.
MR. ROGERS* Here is another question, did you hear any
mention of a confession. Of course, the catch phrase,
change his testimony, appears every second or two, but that
is not the question here.
MR « FORD. Mr, parrow just asked me if there was anything
in there and 1 don't see the word confession, and the only

subject relating to that is along that line.
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MR DARROW: will you read MrPBehm's statement?

' MR FORD: rThat statement I don't believe was used Iy mee

I :say that for tl;e purpose of saving time, and MTr Rogers
is objecting ’bo ny answvering your question.

MR DARRO¥: Will you read that stat ement of MT Behm!s?
MR FREDERICKS: We' will stipulate he thought he was asked
some such cquestion. t '

MR DARROW: I dontt caré anyti'lling about that except there
was no su(_:h question asked you. You understand th & now,
don't you? The first grand jury néver asked you anything
about' a confession or that you never heard of it, the sound
of ite Now, MTr Davis and I conversed with you, ,ou said
Mr Davis read these cuestions a.n.d I told you how to answer
them; is that right? A Yes sir.

Q There was no question of co'nfession in it, was there?

A ~Well, there might have beens I don,t say there was
note I can't remember all tho.se questioné that was asked
to me and how I was tangled up.

Q Mr Behm, both sides have read this over and the word
"ﬁonce'ssioﬁ" ' is not mentioned in ite There is no gues-
tion about ity-- in this first matter before the grand jury
Now, did we say anything t0 you about a confession, as-
suning it isn't in here?

MR FORD: If the court fleé.se, we said that the word

confession is not used, but we don't state that the subj ect

matter is not touched upon.
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MR APPEL:’ Mr Darrow used the word confessions

THE COURT: I think the question is proper. He asked
the witnegs to assume the word confession does notlappear.
MR DARROW: Ndw, did we talk to you about any confession
of Ortie McManigal? A I can't bring it to my mind now
whether you did or note.

Q You don 't recall any such thing, do you? A I can't
recall th ese things that was asked to me --

Q And-never teing in hers, aﬁy reference to it, you
don't see why it would be talked about, do you?

MR FORD: I object to that as argumentative.

MR DARROW: I think that is a good objection.

THE COURT: Objection sustained.

MR DARROW: I will follow that out a little later when I
get the exact words, because I don't want to take the

time to look it up before the-jury.‘

Q@ So to return to take it up, another subject, to save
time, which is +this letter of mine relating ‘o what money
you had received, People's exhivit 25, which was $451
altogether, and you told us what it was, expenses, and
your time that was paid in checks on Los Angeles banks,
excepting the $100 you got in check, wasn't it? A I
couldn't say it was all‘at the First National Banke If I
remember right the Firs t ﬁational Bank is on the corner
of Second right near the Higgins Building, wmt it was

given *o me in checks, with the exception --
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Q Tha' is the question. It was given you in checks?
A It was given to me in checkse
Q And the money.was to pay your railroad fare and ex-
penses, the time of ‘a man’to take your place on your famm,
and yoﬁr m}ages, wasn't it? A That money was given to me:
that is mentioned in the letter, thdat didn't -~ tha sim-‘
ply paid my expenses here, back and forward, railroad fare.
Q I mean, that was the purpose of the'money? A That
was the purpose of the mo‘ney, was given to me, yes, for
expenses, to-pay expensese Now, =~ '
Q Well, that meant your railro ad f‘ar.e?:., A Yese

Q Your living expenses and a man on your farm? A Hold

| on; don't get that in.

Q Wasn't th& to be included? A rThat was included in
this money paid to me.

Q This was only your railroad fare and living expenses
md the man? A Hold on; donrt get that man in there.

Q All right, I will leave that man oute.A Leave my
salary out ‘of theres

Q Well, what was this? A 7That money was used only for
expense money f.rom +the time I 18t home until I arrived
tmack +o Chicagos

Q@ So you were not given a cent except expen se money?

A There was just $100 in there onto that, the lat $156
sent to me, went in on my expensas. |

Q@ I think we got a sulject that you can remember.
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Let's_asl}cl about ite Y'ou- got no money except expense
money? A E.lxcepjb $100.
Q,‘ And $100. And you lqst your t_ime for a month or
more as an engineexr? 'A Two monthse ' ' |
Q And you hired a man on your farm? A Yes sir. »
Q And ybu shought I. did.n't'give you enough? A I didn*t

get what I was to gete

scanned by LAl




ot > w [\) =

© o0 a9 O

P

‘ 2432
Q And you wrote me a letter asking for more? A I wrote
and gave you a statement in answer to that letter.
Q@ 1In which you sa.ld you had paid 'thls money for Mrs
McManigal to come Dack‘? A Yes, not Mrs McManigal's ticket.
Iﬂ paid my own +icket.
Q@ I dontt care gbout the details, but anyway you wrote
me for more money? A I wrote you and gave you & state-
ment§ * A
Q@ And I wrote you I thought this covered it, didntt I?
A You though.t it di d, tut I made a statement in answer
to that letters |

Q And you thought you didn't get enough to cover your

expenses? A I didntte RO

Q But it was enough =-- ar{d you were sore avout it?

A No, I am not a bit sore.

Q@ You are not? A No sir, only learned me a lessone.

Q You never even got your expenses out of this transac-
tion? A I got expenses, but I didnrt get my salary.

Q You wefe out your salary? A Part of it.

Q You were out a man on *he farm? A How is that?

Q ‘You were out the salary of a man on the fa;mé A Yes
sir. ‘

Q You say you are not sore, but it 2earned you a les-
son? A Yes, leamed me a lesson.

¢ What do you mean by that? A I was sorry I came oute

Q@ On hﬁ‘t account, sir? A Not exactly on that account
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Q Nobody ever offered to pay you any money for the
purpose of swearing falsely, did they, or can't you
enswer thet qu estflon?
MR FREDERICKS: fgshat is objected to on the ground it is
not cross-jexamination. I don't think --
MR DARROW: It is cross-examination of a statement
made before this jury that was utterly fé.lse. Mr Ford
stated it to this jury. .
THE COURT: Mr Darrow, let me get the ohjection.
MR DARROW: If there is no such claim, I am willing to with
draw it, ut it was an infamous statement to make before
this jurye.
MR FREDERICKS: I withdraw the ‘ob,]' ectione
THE COURT: Answer the questions '
A DNow, what is that question3

(Last question read bythk reporters)
MR DARROW: I will withdraw it and ask it in another was.
Q Now, you found after you got through with this that
you didn't ‘get pay for the time you had lost as engineer,
md you didn't get pay for a man on _the farm; that is right,
isntt 1t? A T didnit get paid alle
Q And that ... taught you a lesson -- bﬁt you are not
sore -- what sas the answer to that? Did it teach you a
lesson? ‘ '

THE COURT: Wh & is your answer Mr Behm? A He has got it

MR DEHM: And he nodded his head.
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THE COURT: Did you mean yes when you nodded your head?
MR FREDEBICK.‘S,: We will stipulate it is yese

MR DARROW: And that taught you a lesson? A Yes sir.

Q You complained about that, didn't you" A I will tell
you the whole substance --

Q' I em asking you if you conplained about ite.

MR FREDERICKS: We object to it unless it is made a
little more definite.

THE COURT: You can answer the question es or no, and
make your explanation if it is necessary.

MR FREDERICKS: ' We object upon the ground it is indefi-
nite, you complainted about ite

MR DARROW: Well, did you think you hadn't got what was
cbming from me ip that matter under our arrangement in
Chicago®? A Yese.

Q And ;ou have thought so ever since} end think so now?
A Sure. |

@ And you wrote Mrs McManigal to thst effect, didn't
you? ' |

MR FORD: Just a momente objected to as celling for hear-
saYe , '

THE COURT: Overruled.

MR DARROW: i 4 you? ‘A, I'don't know ss I ever wrote a
letter to her about ite

Q@ And did you =-- now, this arrangement, this money ar-
rangement, whatever it was, was made the first time

scanned by LAL VLIBRAR




O 00 3 O Ot B~ W DD =

DD R DO DD ke e b 4 e =
W BN = DS O 00 -3 S Ot WD =S

24

2435

you ceme to my house, wasn't it? A It was understood

that I should have my expenses paide

| Q Whatever arrangement was, wes made at that time?
A Yes sir.

Q@ And that . ...: understanding was, -- made it yourself.

Go on and state ite You started it and I cut you off.

A The arrangement was that .I was -~ you was to péy my
expenses out here and back, while I was here, &llow me
for my time while I was off of the road; pay the hired man
while I was’ awaye

Q Allow you foz: your time, that is; Jyour wages as an
engineex? A Yes.

Q And that is all the arrangement there was? A Yese.

Q@ I made no ecret of that, did I?

MR FREDERICKS :' Objected to as calling for a conclusion
of the witnesse A man may have & conversation in his
house, whether that may be a secret --

MR DARROW:‘ Md I tell you not to say it to anybody?

A I don't remember s you did. |

Q DdTI ever tell you any such thing? A I don't know
a8 you di &

Q Well, you know I didn't, dontt you? A You told me if
I was ever asked that I should say . . that referred to

my expenses and salarye
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@ 1 told you if you was ever asked a question anywhere?

A Yes. |

@ That you shoula say 1 paid you that which was expenses
and the time you lost, didn't 1-? A Yes, sir. |
Q@ Whether you was asked by any lawyer 6i any friend or
the grand jury or anybody-else? A Oh, well, you were
going into-- )
Q@ 1f you was ever asked to say 1 told you that? A You
told me that omce, ', ves. |

Q When did 1 tell you that? A You told me the ones 1
should answer and then again you t0ld me 1 should not.

Q One time 1 told you what you have stated that you should
say that the money was_given to you for your expenses and
for your time and your hired man, when did 1 tell you that,
gir? A You told me once 1.should deny it.

Q@ When did i tell you to tell the truth about it. You
have already told the jury that you were told to tell it,
haven't you? A Well, 1 was told once to tell it and
again 1 was told not to tell it.

Q When were you told to tell it? A You told me to deny
it when 1 went before the grand jury.

Q@ 1 askb§ to have that stricken out and ask to have this
witness téld to answer that questibn.

TEE COURT. Strike out the answer.

MR. DARROW. Q Mr, Behm, is there any reason why you cannot

answer that question?

(Last question read by the reporter.) ?
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THE COURT* That is the question, when were you told to

tell it, that is the question?

A Pefore 1 went.to the jury.

VR . DARROW. Q The second time? A Well, that was the
time we were discussing the matter between you and

Davis

Q 1 told you to tell it and' tell exactly that it was for
expenses and ycur time and your hired man, didn't 1, in Mr
pavis's presence? A That statement all came out after
that . | |

¢ Answer that question, will you answer that question.
Read it. (;ast question read by the reporter.) Well, that
is right, isn't it? A That you told me to tell what?

ways of lying and telling the truth--

¢ Now, cut it out--1 object and ask to have that stricken
out. A1 will tell you, gentlenmen-<

MR . DARROW. Just a moment.

THE COURT. Strike out the voluntary statement and the
admonition of the attorney . Now, if you have a question
let's have it.

MR. DARROW+: 1 don't care about being admonished about any-
thing he says. 1 want him instructed to answer the ques-
tion. Just a momeﬁt. .

THE COURT. What is your question?

MR+ DARROW. 1 want this witness instructed to answer the |
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questions, your Honor, and nothing else.

MR, FREDERICKS+ 1 think--

court. The court has instructed him and wili'again in-.
gtruct him that the way to get along in this matter is to
concentrate your . . mind exactly on the matter that counsel
asks you and thén answer it, if you remember. If you do
not remerber, say so. Make your answers clear and concrete
as possible, and we will get along with the examination.

A Judge, if 1 was told to tell the truth all the way
through and not tell lies then 1 could bring out--

MR . DARROW:. Just a moment--

A 1 told lies in so many different places to keep him out
of trouble, honestly, 1 can’t make these stories stick
together. My Godl he has put me in an awful hole.

MR . DARROW: Q What lies have you ever told to keep me

out of trouble. Now, Mr, Behm you made that statement, give
cne. A You told me 1 should deni because that 1 had stood
up-- |

Q What? A About asking McManigal to change his testi-
mony .

@ We have been all over that, what else? A That was the
whole substance of the whole line..

Q 1 am not going to ask you any more abtout that. A You

filled me up with so much stuff, if 1 was to tell the truth-

Q_ What else did 1 tell you to lie about, to use your own
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language? A Very near every word you told me was to be

a lie.

MR. DARROW. You£‘Honor, 1 ask to have iit'stricken out and
1 want the witness--

MR . FORD* 1t is responsive to the question.

MR . DARROW. 1t is notresponsive.

MR. FORD. We ask that the question and answer be iead and
your Honor will see that it is responsive.

THE COURT. Read the question and answer.

(Last question and answer read by the reporter.)

THE COURT* Strike it out as a conclusiof of the witness

and any statement it--
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MR DARROW; That answer is stricken out.

THE 'COUR‘I’: Strike it out as & conclusion of the wit-
nesss |

MR DARROW: I had not finished admonishing the witness
at this timee You ﬁnderstand, irréspective of every-
thing else, you are to tell the exact truth here, that is
what you are éndeavoring +0 éo? A I am trying to do the
test I can. .

THE COURT: Just put your mind right on these guestionse.
Bear in mind, as I told you before, you have &s much right
as I have or the lawyers or the jury, and you can have all
the time you want to answer the questions and answer them
truthfully, as best jyou can' remember at this time, &nd if
you cannot remember, 88Y S0

MR DARROW: ©Now, Mr Behm, I once more -~ at the meeting of
Mr Davis and I were present and we went over the guestions
that you w ere asked the first time by the grand jury, I
told yéu, did I not, as you have slready stated, to tell just
what money I gave you and just what it 'was for?

MR FREDERICKS: That is objected to upon the ground that

it assumes a fact not in evidence.

MR DARROW: Strike that oute.

MR FREDERICKS: ©Now, what is out?

MR DARROW: A8 you have slready said =--

THE COURT: What is the cuestion now?

MR FREDERICKS: I think counsel bette}r reframe ite.
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MR DARROW: I will reframe it. Now, watch it, Mr Behm,

and see whether y?u can answer ite At +that meeting with
Davis &nd me, when we were discussing the cuestions that
had been asked you the first time, I told you, did 1 not,
if you were asked about money, to tell just what you had
received, and *hat it was for exﬁenses end the time you
lost? A That was only tha£‘$100 you gave me to come out
on that you told me to answer, jusﬁ'that $100.

THE COURT: Read the question againe (Last cuestion

read by the reporter.)
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THE COURT. Now, did Mr, Darrow tell you that? A He

just told me to answer that $100.00. Now, that other
money coung up after that. |
BY MR . DARROW, Q What did 1 say about the $100? A You
told me to tell them you gaveme $100.
Q For what? A To come out here on, my expenses, just
that $100. .
Q Now, are you sure of that? A Yes, 1 am sure of that at
that time.
Q That was when !fr, Davis and 1 were present? A Yes, but
this other money come up afterwards.
Q Now, wait a minute, ‘r. Behm, 1 will give you another
question in a minute. 1 will read you a little of this
and then 1 will perhaps give you some more afterwards.
Mr. Behm, you testified before the grand jury right after
that, as you have already said. Were these questions read
and did you make these answers? |
MR. FREDERICKS' That is on August 3rd, before the grand
jury?
MR . DARROW. That is on August 3rd, before the grand jury,
and reading from page 41: "Q--For what purpose did you go-}
1 am adding a little to that, but it is perfectly plain--

/ A--Any more than to be with her on account of her illhealth.
Q--Arrangements made at that time by Mdr. Darrow, were there,

for the payment of your expenses? A--No, sir . Q-'Did

you expect to pay your own expenses if you came on that

trip? "
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MR« FORD. You skipped a line, "Was there anything said

about your expenses?"

MR. DARROW. 1 did. ""Q--Was there anything said about
your expenses? A--No, sir . Q-_Did you expect to pay your
own expenses if you came on that trip? A--1 had to. Q--You
expected to pay your own expenses? A~-Yes. Q--As a mat-
ter of fact, however, subsegquently other arrangements were
made by which your expenses were paid; isn't that the

fact? A--Paid by who? Q--Well, 1 don't know. A--Why, no,
1l paid my own. Q--You paid your own expenses? A--Yes, sir.
Q--Anybody reimburse you for your expenses? A--No, sir. "
Are those the questions and answers that were given before
the grand jury? A Yes, but you told me to--

Q@ Wait a minute--did you answer in that way to those ques-
tions before the grand jury? A ¥es, and 1 was told
before 1 went there--

Q Wait a moment--and answered under oath? A Yeg and 1

was told to anawer that way.

Q And what about the $100 1 told you to tell you paid

your way out here, sir? A Well, that led into that, you
told me to deny it. | 7

Q Do you tell this jury 1 said to deny getting %1007

What! do you tell this jury 1 said to deny getting the
$100, did 1? A Well, that was a dispute between you and

Davis.

Q How many minutes has it been since you told the jury 1}
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told you to admit getting the $100 and say it was to pay

your own expenses? A You told so many things, lr. Darrow,

1 don't remember. _

Q How long has it been since you told this jury 1 told

you to tell the grand jury, to tell them 1 gave you the

$100 to pay your expenses? A 1f it was on the way doming

down-- ) '

Q Do you swear 1 didn't tell you to tell the grand jury 1

gave you that $100 to pay your expenses? Now, answer it .

A 1 don't remsmber it.

Q@ You don't rémember? A YNo.

MR « DARROW. DNow, we are willing to adjourn.

THE COURT. Have you finished cross-examination?

MR . DARROW® ©No, your Honor, there are some other questions

1 ﬁant to ask.s 1 doni:t think it will take long, your

Honor .

MR« FREDERICKS. About half an hour or 15 minutes.

THE COURT°‘Gent1emen of the jury, time for adjournrent.
(Jury admonished. ) The witness is again admonished

not to talk to any person relative to his testimony until

court convenes this afternoon. Court will now adjourn

until 3 oftlock this afternoon.
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