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FRIDAY, JUNE 14, 1912;10 o'clock A.M
Defendant in court with counsel. | Jufy called; all

present. Case resured.

GEORGE 0. MONROE,
on the stand for fu:ther direct examination:
MR. FORD. 1 believe counsel was cross-examining Mr. Monroe
as to foundation.
MR. APPEL. We were examining the book, your Homor, at the
adjournment. We have examined the book sufficiently, your
Eonor. |
VR. FORD. You don't desire to cross-examine the witness then
about the book?
¥R. APPEL. No, not about the book. We simply requested, as
1 remember, the right to look at the book sc as to make spe-
cific objections to any portion thereof which we think pro-
per, that is all.
MR. FORD. You were cross-examining him as to his notes from
which-- |
¥R.APPEL. 1 have got e’nough.
THE COURT. All right, proceed.
MR . FORD. Read the record of November 35th concerning the
case desigrated?
¥R. APPEL. On the 35th?
MR « FORD: Yes, sir.

MR . APPEL. That is already in once before.

scanned Py Gkl
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THE COURT. 1 think it was.

MR. APPEL. That is the date when, your Honor, the jury

was drawn on Saturday containing the name of Mr. Lockwood «
MR . FORD. We had it looked up, the impanelment of the jury
was the only porticn intreduced, but not the'minutes of the
trial.

MR. APPEL. On the 25th? That was Saturday the 25th, you
introduced in evidence, he read from that, that the.court
rade an order .

MR . FORD. And intréduced the panel that day.

MR . APPEL. The drawing of the jury. You will find it in
volume 2. | |

¥R. FORD. Now, we desire to proceed With the minutes of
the trial of that day . -

MR, APPEL. Of the 25th?

THE COURT. All right.

A Saturday, Nove&ber 25th-~

MR. APPEL’ We object upon the ground that it is incompetent
irrelevant and immaterial, hearsay and no fourddion laid.
THE COURT. Objection overruled. |

MR . APPEL. We except.

A (Reading) "Saturday November 25@?, 1211. 1n open
court Hon. Walter Bordwell, Judge, presiding, the clerk
sheriff and reporter present. Case No. 6929, People

against J. B, McNamara. Cause resumed. All jurors, counsel

By stipulation,

and the defendant, J. Be McNamara present .
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of counsel made in open court and by order of court cause
ordered continued to ¥onday, November 237, 1911 at © A.M."
R. FORD. That is all for that day? A Yyes, sir.

Q What date wés that continued to? A November 27th.

Q Will you read us the minutes on November 27th in regard
to the same subject? A (Reading) "Monday, November 27,
1611. 1n open Court, Honorable Walter Bordwell, Judge,
presiding, the clerk, sheriff and reporter present-~"

MR. APPEL. Wéit a moment. We object to the matter now being
read by the witness or about which he is going’to read upon
the ground that it is inconpetent, irrelevant and immaterial
for any purpose whatscever; it is héarsay and no fourdaticn
laid; nothing to do with this case.

THE COURT- Let me see it .

THE COURT*® Objection overruled.
MR . APPEL. We except.

A V¥Monday, Noverber 27th, in open court, Hon. Walter Bordwell
Judge, presiding, the clerk, sheriff and reporter present.
case No. 6939, People ve. J. B. McNamara. Cause resumed,
all jurors and counsel and the defendant, J. B. McNamara,
present. By stipulation of counsel Juror Houser is excused
on account of hiq,health. Juror Calvin Collins examined

and challenged by the deferndant for cause, and by order of

court said challenge is alloved and juror ®alvin D. Collins

eded

is excused. By order of the court the clerk proce
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1965
draw from the trial jury box the names of seven persons.
to fill the jury, and the following named persons being
drawn, to wit: George A. Coleman, Guy A. Cherry, Edward
Haskell, Fredefick L. Brown, George O. Remmei, Christian
Sebalius an§ Hugh E. Osher, , Who were sworn as to
their qualifications. The juror Frederick L. Brown,

Guy A. Cherry and George O Remmer are excused by the court,
not velieving in capital punishment. Juror George W,
Cameron excused, not being on the assessment roll. Juror
yartin Elftman  examined and by order of the court

is excused for cause.
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Juror Christian Sebalius was examined and challenged for
cause by the defendant; the same resisted by the éeople.
Said chellenge is aldowed and Juror Christian Sebalius
is excused.

Juror

/ Hugh é.Osheris excused, not believing in capital punish-
ment. Juror Edwérd Haskell exemined end farther hearing
continued to Tuesday, November 28th, 1911, at 2 P;M.v That
concludes the minﬁtes of tmt day. '
Q@ Will you read the minutes of and relating to the trial
on November 28th? A (Reading.) Tuesday, November 28th,
1911, in open court -- ”
MR APPEL: Wait 2 moment. Noﬁember 28th, you'say? A Yes
sir. -
MR APPEL: We object to that upon the gromrd the matter
has already been introduced in evidence, page 90 of the
transcript, and it is already in the recbrd, egnd the pro-
ceedings of this court in reference to the admissibil}ty‘
of the matter ;sought to be introduced now has beeni%assed
upon by the court and ve object to a repetition of the same
matter.
THE COURT: It seems to me that is fully covered by the
question on psge 89 and the answer on page 90. Let me
e that minute book, (Bxamining minute book.)
MR FORD: If the court please, & portion of those minutés

only were read, because vwe did not deem the vhole of it

scanned by LALALIBRARY
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important at that time, but since tmmt time ve have found

and learned somé%hings vhich make it desirable now to

introduce the whole of the record; one: of the names appear-

ing there being the name of & juror concerning whom some

testimony has already veen given, Mr A. J. Kruger.

MR APPEL: Your Honor, that has been in and your Honor

wili see the fecord, your Honor will see that the records

themselves, of those minutes are introduced in evidence.

THE COURT: If it is not, I do not understend vhy it was

note Your question on pege 89 asks the witness to read to

the jury, end that question was answered.

MR‘APPEL: I think counsel will, end your Honor will bear

with me -- in reading the minutes, it was said only such

portions as we want to read now we vill zead; but we will

allow the other matter, the record itself, the book it-

self, was paséed over to the clerk and allowed to remain

there in evidence and only such portions‘were read then

as they wanted to read then, but notwithstending that,

these matters are in already.

¥R FORD? If it is in, we will have it read.

¥R AééEL: Only to save time, all of it was not read at

the time. |

THE. COURT:  Yes.,

MR ¥ORD: I call your Honor's attention to psge 91, in
Ctrial

re impanelment of the«jury.

THE COURT: In view of Mr Appel's statement, that is
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a matter of saving of time, end they sre gll in and not
read, but ve will have thevbelance of them read.
MR FORD: All right. Go chead and read the
ba lance. _ |
A  (Reading:) "November 28 --
Q@ Yes., - A "Tuesday, November 28‘-- |
Q@ In re impanelmeht of trial jurys A -- "In re impan-
eling of trial jury. Now, at this time, being the day and
hour set Ly the court --"
MR APPEL: I would like to.ask one quéstion. Vhat time
of day the minutes show there that the proceedings in court
were had, what time did they commence, does it show?
Usually minutes say, "Now, et the hour of 10 o'clock A.M,"--
A The previous order shows the hour.
Q@ The time when the proceedings commenced in court?
A 10 AM. This order dées not show, but the previous
order shows the time when they were to bé impaneled.
Q You dontt understand me,'wheﬁ the court opens you

take the minutes and say, "Now,st the hour of 10 o'clock

'A.M., the court opened for business." A This order wvas

made after court convened, efter 10 o'€lock.
Q  He don't understand me.
THE. COURT: "hat time did the court open that morning?

A To my own knowledge, 10 o'clock.

scanned by LALSW
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“court? A 10 o'clock.

MR . APPEL. Now, we object to any acts--

on the ground it is incompetent, irrelevant and immaterial

connmission of the offense which is alleged to have been

1969

Q@ Do your minutes show what time court opened .that morning?
BY MR. APPEL. Q Do your minutes show what time court open-
ed that morning? A No, sir. | .

Q But it is 10 o'clock, isn't it? A Just a minute--no,
sir. ' |

Q Was it commenced at 1 o'cleck in the morning or 10 o'clock’
A The inpanelirg of the jury was-- |

@ VNo, not the impaneling of the jury, the proceedings in

A 1 beg your pardon, it was continued until 3 o'clock, the
proceedings were taken at 2 P.M.
MR. APPEL. Then the proceedingswere at 3 o'clock P.M.?7

A Yes, sir.

MR . APPEL., We object to the introduction of this matter

for any purposes whatsoever, the acts, declarations of per-
gons or thid parties or the writing introduced, the trané—
actions occurring after the morning of the 28th day of

November , 1811, are inadmissible for any purpose whatsoever

to show any fact concerning or connected With the alleged

cormitted onthe morning at 9 o'clock of the 28%th day of
November, 19113 that you cannot add to it or subtract from

it in any way in any possible manner any thing possibly in

any way , shape or manner tending to show the prior condi
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'ing of the jury correnced inthe morning at the»morning
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of mind of the deferdant; there is no admission of his,
these minutes are the minutes of.a third pérty, they are
concerning transactions that occurred at 2 o'clock in the
'afternoon of November 28th, it does not tend to add to
or take away from the alleged commission of the offense;
they are acts and declarations of third parties, it is a
proceeding in court, what happened in the court, not what
happendd with reference to thecommission of this offense,
but what happened in court.

THE COURT*®* 1 have your point . 1 would like to hear
from Mre Ford.

MR. FORD. 1 think there is a little confusion here--

the trial of the case of McNamara was contineed from
¥onday until 3 o'clock in the afterncon of Tuesday, mean-
vhile iﬁ the morning the court proceeded with certain
fury business, with jurors who were used inthe subsequent

trial ip the afterncon.

it began at 2 o'clock.

A 1 probably didn't understand, the previous hearing

was continued until 2 o'clock, November 238th, the impanel-

session, although the hour is not stated.
BY ¥R. APPEL. Q At 10 o'clock.
BY TFE COIRT. Q At 10 o'clock? A Yes, sir.

e to me whether it is 10

MR . APPEL. 1t makes no differenc
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o'clock or 3 o'clock, the point 1 make is simply this:
Your Honor will see we are not bound by‘what occurred in
court there. 1t does not reflect any light upon the
previous transacticn whatsoever, but here, the main ques-
tion in dispute, the main question in dispute--

MR. FORD' We are not offering this as acts or declara-
tions of a co-conspirator, and therefore binding upon the
d eferdant. We are offering this as part cf the things
done, part of the res gestae, part of the things surround-

ing the case to show the situation. When we introduced

~proof of the running of the streets at the corner of Third

and Los Angeles, counsel is not bound by it, because the

s treets run that way . We don't hold them responsible for
the streets being down there, we don't hold him responsible
because a trial is being held, but it is part of the things
necessary to explain. what happehed, what occurred. Now,
counsel at various times throughout this trial has laid
great strees upon this proposition: 1t isn't in evidence
yet, but they have declared from time to time, how could

Mr, Darrow Don't you know that on this day arrangements

had already been made for those people to plead guilty?
Don't you know the case was practically at an end? Your
Honor can see the materiality of it to show that the case
was not at an end, and that the proceedings in court occurre
for several days thereafter, and one of the points We are

making in this case 18 that the acts and declarations of
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the defendant and of his confederates throughout the entire

conspiracy,
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until the fulfillment end accomplismment of fhe conspira-
tors are accomplished, even though they occur subsequent
in time’to the commission of & specific act for which the
defendent is on trial,if = the specific esct was commit-
ted in furtherence of the conspiracy, then &ll of the
ects, &ll of the declarations that were done in further-
ance of the conspiracy zre admissible, even though they
occur subsequent in time to the commission of ths specific
offenses I think the law is so well settled thét I am
willing to submit zuthorities to your Honor upon that.

THE COURT: I have yourauthorities upon that point.

MR.EDRD: Now,we are going to show just what the situa-

tion wes. Ve are going to show that not only were procecd-
ings had on Tuesday, the day of the errest, in cdurt, the
trial was proceeding and there was no settlement of the
case, but we will show the seme thing occurred on Wednesday ,
and that even on Wednesday that there was no settlement.
That they proceeded to draw snother venire the day before
Thanksgivihg Day, that whateveé arrargements were made

for therending of the triesl were made on Thanksgiving

Day and the plea of guilty was entered the following day
or the lst o December, wasntt it?

THE COURT: Your offer now is to show all the minutes of
Department 9 up to the close of the McNamaTa case?

MR FORD: Yes, your Honor, and negetive evidence is neverw

2s strong as positive evidence, nevertheless, it is ad-

scanned by sl LIBRARY
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missibl»e to exclude certain things and exclude certain sit-
uations. Frequeritly the only way we can arrive at the 'crui:hl
is this: a witness will testify to something from vhich
two or three deductions may be made, when only one of vhich
would indicate the guilt of the defendent. T would then
have the right by negative evidence to exclude the others
showing tmt of the three deductions possible from the tes-
timony of one witness that there was only one that could
coincide with all the other facts and cirfumstences, that
is what we are trying to do.

THE COURT: Let me look &t those minutes. Your offer is
to include the minutes of December 1lst?

IR FOR‘D:, Yes sir.

THE COUR': And no others?

MR FORD: No others in regard to the McNamara case.

THE COURT: All right,‘I will hear you, Mr Appel.

MR APPEL Now, the verystatement that cduns el has made
here shows that thiseridence is &nadmissible. The very
TUrpo se for which he wants to introduce it in evidence shows
it is not admissible. ©Someone said something here in the
course of the trial which lumed up here before counsel

as a big savege Indian with paint on his face. Xow, he
is tracing that animal through the country, trying to
capture him and bring ﬁim into the folde He said this

evidence is introduced in evidence to kind of exclude us

from showing certain facts that were said here in argument, :
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It is introduced in anticipation of vhat we mey or may not
hereaftgr show, vhat we may or may not hereafter ciaim -
MR FORD: Pardon me just a moment, Mr Appel.
THE COURT: one at a time, Mr Ford.
MR APPEL: If we show one'fact, it might.possibly be pro-
bable to show this evidence as in rebuttal, and just so
long &s there is nothing in the record here to vhich it
can respond, so long as there is no substantial fact here
in évi dence on the part of the defendant to which this
would be addressed, it cannot be introduced in evidence &s
part of the original case; certainly it is not proper
evidence, for it is -- now, he says that the zcts of a
co-conspirator may be shovm before and after, I don't see
how the proceedings in a court of lew as to the trial,
what occurred there, unless it is some illegal act as
committed by the party on trisl here in furtherance of a
previously formed idea of his to carry oﬁt an unlawful
purpose, which mey be the subject of litigation, may be
int roduced in evidence. The regularly orderly proceed-
ings in court concerning the exemination of jurors and

what t ranspired there from time to time are matters
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which include the court, include the jurors, include the

officials of the court. How are those matters ténding

in any way to imbuke to this defendant any bad motives?

How does'that throw any light upon the past transaction8

How is it‘the act of a co-conspirator? How is it the --
this gentleman talks of conspiracy and talks of co-con-
spiracy like talking of ordinary affairs in life. He

seems to think that the word conspiracy includes reverythimg
that a man sees or looks at or smells. 1 suppose that if My

Darrow had come into court on that day with a valise in his

would say that is an act i furtherance of the conspiracy.
Look! Beholdi he has got a valise in his hand. If Mr.
Darrow had come in here from the beach with sand on his
coat that shows Mr. Darrow had been hiding over there by
lying on the sand, that is én act in furtherance of the con-
spiracy. 1 say that that word and the construction put
upon it by counsel here has never received such a.perverted
meaning and such a scandaléus construction. Why, the word
donspiracy is used in a limited sense, it ie bound by limi-
tations and it should be béund by limitations and con-
spiracy--now, all of these matters and things, your Bonor,
throw no light on the subject, and if it is for the purpose
of excluding a reasonably hypothesis that may or may not

heareafter be advanced by the defendant showing the prob-

ability of his having any connection with this crime, 1 say:

scanned by Lk vl IBRARY




© o0 0 & Ut k= W N

D DN N N NN DD O e s 2 e e
c:cnu;wwp—tocooo-qo:m.h-wmﬁg

_tion of mind of the defendant to the fact.

MR . APPEL. 1 am closing. 1 submit unless he argues it 1

- closing .

they cannot introduce it in anticipation of the defen;:{({
Doesn't tend to show aﬁything, yoﬁr anor; doesn't tend

to show anything. If it is true it would not refute any -
thing. 1f we did advance the theories supposed by counsel
here it would not tend to show anything. A fact may be a fact
and yet may not be able to contradict the element or condi-
TEE COURT, 1t eeems/ig me, Mr. Ford, this ie in the nature of,
perhaps, anticipating something. 1t might come in on re-
direct. dees not

MR . FORD » Counsel{éit down. 1 can never tell when he is

thrdugh.

will cite authorities, 1 #ike to bring an argument to a close.

THE COURT* 1 have asked counsel for his ideas on that tefore

MR. FORD. Thies, as 1l said before, is not introduced as an
act or declaration on the part of any co-cbnspirator. 1
only stated counsel's remarks during the course of the trial
to illustrate the materiality of this testimony . Your Honor
well knows and ycur Honor will instruct this jury that the
evidence introduced before them-- | '

KR. APPEL. 1 bbject to counsel saying what your Honor will

instruct or will not instruct, because we have something

to say hov they will be instructed.

THE COURT. The court has already instructed the jury to di

regard the remarks, 1 think.
. scanned by LALARLIBRARY
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MR, APPEL; He is going to state what your Honor is going
to instruct as matter of law--
THE COURT. 1 think not.
MR. FORD. 1 have said it ie the law, as your Honor well
knows, and 1 suggested the jury, if requested by either
side will be instructed that the evidence introduced in
this court nust not only show the guilt of the defendant
but must exclude his innocence. 1t must be in such a con-
dition that it cannot te reconciled with innocence.

Now, the evidence in this case, even though the jury
believes Mr. Franklin, even though they have scarned his
testimony with distrust, but in spite of that admonition to
scan it with diétruet have been‘conviﬂéed he is sgpeaking

the truth and they can find Mr. Darrow guilty of this offense

the law requires that there must be some other evidence whic

taken in connecticn with Franklin's testimony will connect
the defendant, Mr. Darrow, with this of fense . That evidence
to a great extent is circumstantial. Now, if the case Was
ended, if the arrangements had been made to terminate this
case at the time the alleged crime was committed, counsel
céuld argue properly and logically that we should not believ
Mr, Franklin, they could not believe that a man of Mr Darrow'
intelligence would cause a juror to be bribed after a case

was ended, after he had agreed with the other eside to have

his clients plead guilty .
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That would be & perfectly logical deduction from the facts.
It is up to us on our direct trial of the case to exclude
such a hypothesis, if the facts will exclude it. Now, we
desire to show the facts in this case; we desire to show
that not only “were proceedings had on the 28th, the day
of the alleged crime, but they were had on the 29th, a
day efter the slleged crime, and that on the 29th they
continued, they planned to continue the trial by drawing
another venire, the last venire drawn, and it was not re-
turned uniil the 1lst of December, 1911. Tho se are the re-
cords of the Superior Court of this county in regard to
the McNamara trial, certainly all of it is relevant, it
is the official record of the court concerning the very
case eround vhich this conspiracy is woven. Ve have charg-
ed, end we are trying to prove that thisdefendent entered
into a conspirecy to defeat and obstruct justice.
MR APPEL: That is not the chame at 211, I submit, your
Honor, that is the trouble in this case. I protest
ggainst injecting into the mind of your Honor and the minds
of this jury a false igsue. The indictment is not --
MR FORD: I think counsel has a right to reply —-
MR APPEL: I Xnow, but I object to those remarks, and a
great many of those rulings and a great mass of this tes-

timony has hbeen introduced hecause of the wrong impression

of what the issue is, and, as I sit: here, I see it going

on all the time, and I thouzht that some opportune time,
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with all due respect to the court and counsel, whose bril-
liant mind I have the utmost and most extrszordinary respect
for, I wish to suggesf to your Honor that is not the is-
sue.

THE COURT: You have raised an important legal question
here eand I would like to hear it in an orderly and proper
way, but I camét hear two counsel’ at the same time.

¥R APPEL: I kmow, but I object to his saying

that the issue here --

THE COURT: Then your course is to assign it &s error.

MR APPEL: I do, but I ask your Honor to stop that.

THE COURT: It is stopped. I cannot anticipate vhat coun-
sel is going to say. . '

MR APPEL: I want ydur Honor to say sog That is not the
issae. e ask your Honor to state right now, to state

to this jury in the presence of thisdefendant and counsel
that the issue is not as stated by counsél; the issue is
as stated by the indictment.

MR FORD: The indictment in this case cherged that the de-
fendant committed the crime of bribery on the 28th day of
November, 1211, in that he bribed one Turor Lockwood in
the case entitled, the Petple of the State of California
versus J. R. McNamara. The prosecution, the District At-
torney, in the introduétion of proof concerning that of-
fense cherged in court -- not in the indictment -- but

charged in court, that that specific offense is but one
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a series of similar scts, bribing of jurors and bribing of
witnesses, and violetions of the law todefeat and ob-
struct justiee in the case of the People of the State of
Californie versus J. R. McNamara. Then, everything that
has occurred there, until that conspiracy proves successful
or vas frustrated, is material in this case,

Under our theory of the case the jury is entitled to
know the truth and certazinly the records of the court
as to what occurred up until tmt date are material for
that pﬁrpose, to show the entire circumstances surrounding
this case from which the jury may have the means of determ-
ining the truth or falsity of this particularcha rge., Ve
want all the facts in evidence, we want every circumstance

before the jury, and your Honor, if there is no matter

dontained in these pages which cast or vwhich, by themselves,

case, will show anything conc'eming the gtﬁlt or innocence
of this defendant, then they are zbsolutely harmless, and
I do not see why coultsel should object to the official re-
cord in the casefor itv would be gbsolutely harmless, if
his position is correct; but from our point of view, we
consider it necessary to have it all in and we believe
by the very insistence of counsel upon that point that it

is material, that they reglize its materiélity, and for

that reason are opposed to its introduction.
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And insisting what they have said throughout the case--
1l am not doing it by way of anticipating a defensé, but 1

am doing it'by way of closing up a 106phole in the direct

trial of the case, which it is our duty to do. The defend
ant is not bound to introduce one scintila of evidence in
his own behalf, he ies not tound to take the stand, he is not
bound to introduce a scintila of evidence--it is up to us

to prove his guilt beyond a reasonable doubt, and if he does
not telieve we have succeeded in doing that he could stand
before this jury and argue 6n the facts that are in evidence
before them. We want all the facts before this jury and we
believeit ié‘neceseary and material in this case that these
pfoceedings be taken and put vefore the jury as matters of
cricumstantizl evidence concerning this case, and the

facts with which they are entitled to become familiar.

MR. APPEL. We take an exception to counsel's statement to
your Honor in the presence of the jury, that the very fact

1 insisted on my objections here is proof that that matter
which we seek to offer in evidence is material, that we
appreciate that because 1 say it is absolutely false in
every particular. The only reason why we object to it is
because enough rot has been introduced in this case already,

from our standpoint, and We propose to fight here to intro-

duction of evidence of this kind if it does not tend to

Now, there is another thing 1 wish to state

prove anything.

t o your Honor, and that is this: And 1 might respond in §
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kind. Counsel has made a statement that all they want |
here is to bring out the facts and to bring out the truth
before the jury. Of course, such an open avowal of good
faith on the part of counsel would be taken as very true,
yet, 1 am going to argue to this jury from the record here
when tke time comes~~1 will not say it here now--when 1
tried to get from the unwilling lips of Franklin if any one
went with him to Mr, Darrowt!s office, as he claimed, on the
morning of the 28th, when he says he got the $4,000, or
whether there was any one in the elevator or inthe hallway
or out of the hall, these gentlemen jumped on their four
legs and objected strenuously and would not allow us to bring
out that fact. They had knowledge of that fact. They had
the evidence which went before the grand jury in reference
to that fact, aml you can bring your whole office full of
deputies here to laugh and sneer at this defendant and his
counsel, if you wish, but it will not make either sense or
law or logic.

1 say, that is not a sincere statement on the part of
counsel, ycur Honor, and the motives and sincerity of counsel
for the defeqhnt should not te paraded before the juiy or
before the court here as being false, a pretense, a snare an
a fake. We are here, ycur Honor, honestly trying to dis~-
charge our duty as God gives tc us the ability to do so,

and in perfect good faith. We have a duty to perform here

ing to perform it in a jawful and legal manher

and we are try
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and in a fair, sincere way, dictated as we see it. We
are not trifling'away the liberty of the man, wWe are not
trying to send a human being into the penitentiary and
shut out from his life all hopes and aspirations that may
be "here in the future for him. We are here to prevent a
mis trial, we are here to prevent injustice being done as
we see it; we are here to get a verdict from this jury

by a fair means and by honest means, and have this case
decided upon thke ﬁerits, whichever way this jury shall see
it, and there our duty ends. 1 say, that it is absolutely
falsean d untrue, your Honor, that my obvjection to this
testimony shows that it is material. 1 say to your Honor
and 1 say to him now, that it may possibly become material
when we introduce evidence to which it may be responsive,
but he said in his own statement in the start, your Honor,
the reasons upon which and the grounds upon which he under tg
to introduce this evidence, it is to close.up something

which he anticipates--
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I might as well argue, if I were to be insincere and to be
unfair, I might as well argue to your Honor that the verxry
fact that he wants to introduce this evidence now, proves
the essumptions that we make here before this jury --
which would not be proper argﬁment. That is not the proper
way to reason things -- the way to reason an issue is this:
is this evidence addressed to that issue? Does it tend to
throw any light upon that issue? Not by what counsel
says, not by what I say, not vwhat we may anticipate in the
future or what may or may not be done in the future, and
that seems to be the illustration which has been brought
fourth by counsel in the effort of his testimony -- must
I say his attempts here to introduce his evidence, proves
the truth of the assertions here that we made? ‘That is
no argument. That depends upon the sworn witnesses. What
I sy in argument concerning facts here, ought not to be
taken by this jury; my motives .or the métives of counsel ,
| ought not to sway this jury, they ought to be

influenced by the sworn evidence of witnesses, by the
facts as they are placed here before them. That ought
to e the only consideratione

e protest, your Honor, to this kind of srgument made
by counsel, I said once before here that I thought that

this case could be triéd as eminent lawyers should try it,

that we ought to try to :gimulate them as far as possible ~

I prey nothing for myself, but we ought to discuss these
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questions 'on their merits, Vhat difference does it make
to this jury what counsel szys about me, or what my
motives are, or anything like that? It only tends to put
counsel for the defense before this jury in = A.advance of
his argument, as & man unworthy of confidence; as a man
unworthy of belief, and in one case the Supreme Court of
thié state; when counsel for the prosecution turned around
end said, "We vwant to int roduce a certain fact," he turned
around and looked at counsel for the defense and said he saw
him wince, -- the Supreme Court ssid he ought not to have
made that statement, =nd reversed the case, and it was

the only error in the case, because he paraded counsel for
the defense in an improp'en‘r lignt before the jury; be-

cause it tends to degrade him, because it tends to show

him unworthy of the office he is occupying =t the bar,

and I submii:, your Honor, that is not an argument, =nd I
insist upon the objection made.

MR FTORD: 1t is submitted.

TEE COURT*;_ I agree with counsel there has been too much
improper personality in this argument. There has been

a keen and important point of law Mr Appel has raised,

and it should have been discussed by both sides purely as

a proposition of law. The question involved here is not
who is who on either Side of the table; the question is:
what is the correct principle of law to apply? I will

resolve myself to tmat question. I think the theory of
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the District Attorney in this matter is correct, and the
objection is overruled.

MR APPEL: Ve take an exception. _

YR FORD: Read the record, Mr Monroe. A (Reading:)
"fyesday, November 28th, 191l. In open court, Honorable
Walter Bordwell, Judge Presiding, Clerk, Sheriff and Re-
porter present. In re empanelling of trial jury. Nowr,
at this time, being the day and hour set by the court in
the order of November 25, 1911, for the return of the
venire of 50 term jurors, d rawn on said November 25, 1911,
the sheriff's return shows 39 served, =znd 13 not served.
The 13 not served being Robt. Theo Brackney, Chas. W. Brock<
man, Geo Beck, H. D. Crutéher, Will E. Chapin, Frank E.

Green, Mark G. Jones, Max Kahn, Gep. N. Lockwood, Henry

Parlee, Thurston H. Pratt, Arthur Rivers and J. W. Van Horn.
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Of the 39 served, 39 were present who answered to the

call of their names, and were sworn to well and truly

answer such questions as may be asked regarding their

competency and qualifications to act as trial jurors.

Thereupon, all those desired to be excused from service

were given opportunity to make their excuses, after which

the following requests for release from service are granted,

namely:
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"Fred Anthony, William Bryant, J. H. Blagge, Wm B,
Cuilen, Geo. Cloots, Chas. G. pavidson, Elmor E Elllott

C. R. Freeman James Hay, Frank A. Hulett, Raymond Huston,

e

C. 1. ljamé, Harry J . Mercer, Carl F. Messman, H. T. Paddock
Edwin A. Rogers, J. F. Roth, J. P, Stockdale, Geo. W, Ayls-
worth, John G. Staub, Chas. S. Sanderson, Cass Schleuter,

W. L., Stewart, Roy B. Sumrer, L. C. Turner, C. R. Watson

and Homer Williams, leaving on the panel as appareptiy fit
for service and not excused by the Court, to wit;F.P. Baldesst
Alex Culver, lsaac S. Carter, R. E. Dolley, Geo. H, Hamp-

shire, C. D, Hubbard, A. J. Kruger, Dre J. H., Martin,

A. W, Stewart and Wm. A.r§§ggg§t, therebeing 10 trial jurors

present and not excused ard all having the qualifications
to act as trial jurors, are declared by the Court to be

and constitute the trial jury . " |

Q Then follow the minutes of the afternoon? A Yes, sir .
Q 1 be ieve those have been read into the record? A They
have been read.

Q@ Will you.read the minutes of Wednesday, November 297

A (Reading) "Wednesday, November 29, 1911--"

MR. APPEL. We object to that onthe ground it is incompetent,

jrrelevant and immaterial, hearsay, no foundation laid,

not tending in any manner to prove any element of the of-

#nse charged in the indictmente.

THE COURT. Objection overruled.

MR . APPEL. We take. an exception.
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A (Reading) "Wednesday, November 29, 1911. In open
court, Hon. Walter Bordwell, gresidiﬁg, Clerk,sheriff,
and reporter present. People ve. J. B. McNamara. Case
resumed . All jurors, counsel and def erd ant, J. B, Mg
Namara present . grdered that the challenge for cause

of the People against
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Juror Edwin Haskell is allowed and said juror Edwin Haskell
is excused;by order of the court, the clerk proceeded to
draw from the trial jury box the names of four persons to
fill the jury, and the following named persons being

drawn, to wit: C. D, Hubbard, A« J. Kruger, A, W. Stewart,
and lsaac S+ Carter, who were sworn as to their qualifica-
tions. Juror C« D, Hubbard is excused by the court, he
not believing in capital punishment; Juror A. J.'Kruger
examined and by stipulation of counsel said juror A. J.
Kruger is excused. By order of the court the clerk pro-
ceeded tozdraw from the trial jury box the names of two
persons to fill the jury, and the following named persons
weré dra#n, to wit: J. H. Morton and Alexander Culver, who
were sworn as to their qualifications. Juror Alexander
Culver was examined and on request of the defendant is
excused; Juror lsaac S. Car ter, examined and challenged for
cause'by defendant there being no resistence by the people
said juror lsaac S. Carter is excused; Juror A. W. Stewart
examined ahd passed by counsel, is ordered seated. By order]
of the court the clerk proceeded to draw from the trial jurw
box the names of three peréons to fill the jury, and the
following named persons being drawn, to wit: F. P. Beldosg
Richard D. List, and R+ E. Dolley, who Were sworn as to thei
Juror F. P. Beldbser and Richard D. List

are excused by the court, not believing in capital punish-

ment; juror J. H. Morton examined and challenged by the

L
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l//&efendant for cause, said challenge allowed and juror

K‘J. H. Morton excused; Juror R. E. Dolley is excused by

-1, 1911, at 9 o'clock A.M." , That closed that day, the
minutes of the trial. |
Q What, if anything further was done by the court on that
day? A The drawing of another panel of jurors.
Q@ Will you read as to the records concerning that?
MR « APPEL. We object to that on the ground it is incom-
petent, irrelevant and immaterial, hearsay, no founda tion
laid, does not tend to prove any issue or element of the
offense charged in the indictment.
THE COURT. Objection overruled.
MR . APPEL. We take an exception.
A (Reading) "ln re drawing of trial jury. 1t is ordered
and directed that the trial jury be drawn in the court room

of Department 9 of the Superior Court of the state of

the hour of 5 o'clock in the afternoon of said day, and the
number of said jurors to be drawn as aforesaid is ordered

and designated to be fifty.
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"It is further directed that this order be filed this

day with the COunty Clerk of said ]E:os Angeles County.
Walter Bordﬁell, Judge. In pursnance of the order made,
filed end entered on the 29th day of November, 1911, that
a trial ,jury shall be dravm, and this being the time

set for the drawing of said trial jury, the cierk, in
open court, in the presence of the court, proceeded by
order of the‘court to draw said trial jury, and after
duly shaking the trial jury box containing the nemes of
persons selected by the judges of the Superior Court

of Los Angeles County, state of California, to serve as
trial jurors, regularly drew trerefrom 50 slips of paper
containing the names of the following pérsons written
thereon, to-wit: )

MR FORD: May it be please the cour£, may it be stipulat-
ed that the reporter capy the names without reading them?
a0 ahead and read theml. A Addison Adéms -

MR APPEL: No use of reading them. The reporter can take

them fram the record.

' THE COURT: You waive the reading at this time?

MR APPEL: e waived it once before, your H;)nor, and it
is in the record we waived it so far as these jury lists
are conc erned. |

MR FORD: If it is sti.pulated that it may be read by the.
reporter and admitt.ed as though reed to the jury. Go

eghead and read then. A My --
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‘MR APPEL: I said soy your Honor. That is what I mean,

19892
MR APPEL: What is the use of tmt?
MR FORD: Before you go -- _
MR APPEL: Why do you ask me that. I say, your Honor,
it is in the record to that effect before when these
jury lists were reazd before.
THE COURT: r Appel, I heard what you said. The court
doesn't reczll the record at that time; Ir Appel, the
court asked you at this time if yoﬁ cared to waive the

reading at this time?

thmt ithds alr eady been in the record, your Honor, before,
that the reporter could copy them, before when these
lists were introduced in evidenc e

THE COURT: The reading is waived.

MR APi’EL: We stipulated that only such jurors as they
wanted to call theattention of the court to -~-

THE COURT: Youare quite right; I remem‘ber it now.

MR FORD: I didn't think the stipulation covered it at
this timef

THE COURT': JoOunsel says it does.

MR WRD: If it is stipulated that they may be admitted,
read and copied Ly the reporter into the record, we will
pass One.

THE COURT: It is so stipulated.

(Tre following is a copy of list above referred to:)

Addison Adams, Herbert B. Allen, Arthur F. Andres,
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Alexander, H.C.Anderson, Alvin N. Archer, George B,

Brown, Sidney S. Blanchérd, George M. Clark, Wm M,

Carter, Harrold Crosby, G. f. Chappl, C. F. Conant, J. R
Callahan, W. E. Clune, J. E. Courtney, A. B. Clement,
fndfew Donahue, Alvert L. Dennis, Geo. W. Dickinson,

A. R. Dodworth, Robt Doane, Geo. W. Foremsn, Michael Fritz,

John A. Gemill, J. A. W, Hamilton, Gustavus Horn, B. L.

Keag, Phillip A. Mulford, D. A. Morse, E. P. Merritt,

L. C. Meredith, Briggs Monroe, C. F. Moorehouse, Roy
Nance, F. M, Nickell, W. H. Nicholls, Alvert Phelps,
Chas. Henry Royston, Wm. Richards, A. C. Sikes, Archi'e
Smith, E. E. Stagg, Edgar J. Sharpless, V. R. Sufliff,
Chas. Snow, Arthur W. Swain, H. T. Thome, S. A. Vheeler,

and J. M. Wagner.
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MR APPEL: They r’ead a long list of names where the name
of Kruger zppeared., He said he wanted and only called the
name of Kruger here, and we said all right.
A Shall I read the closing of that order? (Reading:)
Immediately after the drawing was campleted ,' it was ordered
that the clerk make a copy of the list of names of per-
sons drawn as aforesaid, and certify the same as required
by law, stating in his certificate the date of the order
and of the drawing, and the mumber of jurors drawn, and
the time vhen and place where such Jjurors are required to
appear, to-wit: Friday, the lst day of December, 1911,
at 9 o'clock in the forenoon of said day in the court
house of sid Los Angeles County, in the court room of
Department 9 of the Superior Court of Asaid county; and it
is further ordered that the list of the jurors drawn be
certified énd delivered to the sheriff of said county for
service, as required by law, by proper pi‘ocess, and that
the sheriff make legal seryice and due return of his ztion
in the p:‘ehises, and the list of names as drawn was duly
certified to the sheriff as ordered by the courte It was
further ordered that the ypersons whose names were drawn,
as aforesaid, appear and attend at this court in Depart-
ment - thereof, on Friday, the lst day of December, 1911,
at 9 o'clock of the fo.renoon of said daye.
MR FORD: The next day was Thursday, and Thanksgiving Day,

end a holiday, was it not? A Yes sir.
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Q Will you turn to therecor#s of December lst and see
vhat you have in there in reference to the jury? A TFriday
December lst, 1911, in open court, Honorable VWalt er Bord-
well, Judge, the Clerk —-

MR APPEL: That is in the record?

MR FORD: ©Not the jury is note. The proé eedings of the
trial on that day is, but not the jury part.

THE COURNM: All right.

MR APPEL: We object upon the ground it is incompetent,

i rrelevant and immaterial for any purpose whatsoever, and
hearsay, not tending to prove any element of the offense
and acts anddeclarations and official acts of the court
in - drawing the jury or the sheriff in getting a jury
into court, cannot be binding upon the defendant, unless
they are offered for the purpose of proving that those
persons were conspirators, |

THE COURT: Objection overruled‘,

MR APPEL Ve except. A (Reading.) In re empaneling
of trial jury. Now, at this time, being the day end hour
set by the court in its ader of November 29th, 1911, for
the return & the venire of 50 term ;turors,drav;‘n on said
November 29th, 1911, the sheriff's retum shows 39 served
and 11 not served, the 11 not served being Herbert B. |
Allen, Jemes Alexander, V. ¥. Clune, Robert Dosne, John A.

Gemill, Michael Fritz, Gus Tavuz Horn, E. P. Merritt,

Cs E. Moorehouse, Roy Nance, and Albert Phelps. Of
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the 39 served, 39 were present, vwho enswered to the call

of their names, and were sworn to well snd truly answer
such questions as may be asked them regarding their
competency and qualifications to =zt as trial jurors.
Thereupon all those desiring to be excused fom service

vere given an opportunity to make their excuse, after which
the following requests for release from service are
granted, viz:

MR FORD: That may be copied by the reporter under the
stipulation.

THE COURT: Yes sir.

(The matter above‘referred to to bve.copied by the re-
porter ds as follows:) Addison Adams, Alvin N.
Archer, George E. Brown, Wm. M. Carter, Harold Crosby,

J. R. Callahan, Albert S. Dennis, A. R Dodworth, Geo. V.
Foreman, J. E. Courtney, Geo. W. Dickinson, J. A. W,
Hapilton, R. B; King, Phillip A. Mulford; D, A. Morse,

L. C. Meredith, Monroe Briggs, Chas. Henry Royston, Vm.
Richards, A. C. Sikes, H. T. Thome and J. M. Wagner,

and Chas. Snow,lRabring on the panel as apparently fit for
se rvice and not excused by the Court, to-wit: Atthur

F. Andre, H. C. Anderson, Sidney S. Blanchard, George M.
Clark, G. A, Chapel, C. F. Conant, A, B. Clement, éndrew
Donghue, F. M, Nickell, W. H. Nichols, Archie Smith, E. H.
Stage, Edgar J. Sharpliss, V. R. Sutliff, Arthur W,

(RN ]

Swain and S. A. Wheeler. There being 16 trial jurors
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present and not excused and a1l having the qualifications
to act as trial jurors, are declared by the Court to be
and constitute the trial jury.

MR FORD: Then follow the minutes of the trial for that day

vhich I believe are in the record. The record of November

'29th states that the order was -- or, rather that the cer-

tificate of the drawing of the trial jury was made out and
delivered to the sheriff, and your minutes of December lst
show the return to have been filed with you. o you de-
sire to look at this document. A They dod.
THE COURT: Bearing in mind your former admbhition, we
will take a recess for 5 minutes.

(After recess.)

THE COURT: Proceed, gentlemen.

'MR FORD: I have shown this document to counsel for the de-~

fense. I will ask you to state if that is the document

to vhich you referred in your last ansvrér? A It is,
tooether with the sheriff's return..

¥R FORD: We of fer this in evidence as People's exhibit --
what number, Mr Smi th?

THE CDHRK: 15.

MR Ai’i’H:: We obj ect upon the growd it is incompe tent, ir-
relevant and immaterial for any purpose; it is hearsay,
and it is not binding ﬁpon the defendant; doesn't tend

to show or prove any element of the offense alleged in te :

indictment to have occurred on the 28th day of November,
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YR FORD: The witﬁess testified -~

THE COUE{P: Obj ection overruled-.

MR APEL: We excepte.

MR FORD: ur Smith, what is the venire number? 12, is it?
THE CLERK: No.12.

MR APPEL: I object to the‘ clerk of this court being ex-
smined here not under oathe I suprose he means what is.
the number on that papere.

MR FORD: That is not part & the record.

MR APPEL: He said, "What venire it is?" 1 suppose he
meant simply what is the number on the paper. .

THE COURF: Do you want the question and snswer stricken
out? '

MR FORD: I dontt care for it in therecord.

MR APPEL: I want the record to show the difference, your

Honor.

THE COURT: All right. The record so shows.
MR FORD: -It‘is stricken out; I ddn't intend it to go in
to the record,. Now, will you thrn to your records of
the 1lst ciay of November, 1911, band state whether or not
you have any record of thedrawing of venire No.5 on that’
date? A Yes sir. ‘

Q j’ust read that to ihe jurye.

MR APPEL: We object upon the ground that it is incompe-

tent,irrelevant end immaterial --
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MR H)RD:, The purpose of that --

MR APPEL: I want to make my objectione.
MR FORD: I beg your pardone

MR APPEL: I object upon the ground it is inc ampetent, ir-
relevant and immaterial, hearsay and no foundation laid |
for the introduction or reading of the matter referred to

in the question. |

THE COURT: Objection overrulefi.

MR APPEL: We take énecception-

MR FORD: Just for the purpose of the record and in accord-
ance with the court's ruling, it was for the purpose of
showing thedrawing of the name of George R. Smith, that

he was a juror gpproached by Franklin, in Franklin's tes-
timony . &ust read what you.have there. A (Reading:)
Wednesday, November 8th, 1911l. In open court, Honorable
Vglter Boardwell, Judge, the Clerk, Sheriff and Reporter
present. In re drawing of trial jury. It is ordered and
directed that a trial jury bedrawn in the court room of de-
partment 9 of said court on Tednesday, the 8th day of
November, 1911, at the hour of 9 o'clock in the forenoon

of said day, and the number of said jurors ‘to be dravn as
aforesaid is ordered anddesignated to be 40, It is further
directed that this order be filed this day wi_th t he county
clerk of said county. “”alter Bordwell, Judge. In pursuence
of the order made, filed an d. entered on the 8th day of |
November, 1911, that a trial jury should be drawn, and
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this being the time set for the drawing of said trial jury,
the clerk, in open court in the presence of the court,
preceededAby order of the court to draw said trial jury,
andafter duly shaking the trial jury bvox containing the
names of 1 rsons selected by the judges of the Superior
Court of Los Afgeles Countyy state of California, to serve
as trial jurors, regularlydrew therefrom 40 slips of
peper containing ‘the names of the following persons written
th ereon, to-wit:
MR FORD: And under that stipulzation the names may be co-
pied. What pege of that record is that? A Page 273.
>(The matter zbove referred to to be copied by the re-
porter is as follows:) |
Edwin M. Atkinson, Frank C. Adamson, Luke Barton, Na-
than i". Bailey, kJames E. VTBakerr, Je. J. Burr, »Willett
Brunner, R, D Bronson, Geo. J. Birkel, J = M. Brooks,
D-. M. Cowan, James B.C‘rosby, John J. Dillon, Clarence
Drown, John “&n. A, Bunter, Henderson Hood,
Jo seph Hill, F. D. J'ones L. f. Kindman, Taylor
fendenthal, M. O. P.VTIcComb)E. I\ Nlchols, George Ph:.llips,
Squire Gooch, T. J. Green, A. Gribling, W. C. Thomas,
B. L. Vickrey, C. E. Stone, Charles H. Schwam, Frank R.

e i o

Smith, George W. Sheaff, Walter J. Wrenn, George W.

Walker, Fred . Webb, We M. \’Tarren John P. Wilson,

Frank G. Wride and V. V. Weller,_

Q Will you glaneethrough the li st of names and see whe hf 1
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the name‘of Frank R. Smith appears th ereon"?

MR APPEL: Vait a moment. Ve object upon the ground it is
inc ompetent, irrelevant end immaterial, no founation

laid for the examination of the witness or any question of
the written matter in this case, and upon the further mat-
ter that :f.t is hearsay and not tpe best evidence.

THE COURT: Obj ection overruled. |

MR APFEL: We take an exceptlonl

A Yves sir., The name .of Frank R. Smith.

MR FORD: Have youread all of that order with the excep-
tion of the nemes? A No sir. |

Q@ Read the balance. A (Readlng ) Immediately after
the dréwing was completed, itvas o rdered that the clerk make
a copy of the list of nemes of persons drawn a&s afore-
seid, andcertify the same as required by law, stating in
his certificate the date of the order and of thedrawing,
‘end the number of the jurors drawn and the time vh a1 and
plece where such Jjurors are required to eppear, to-wit,
Fridey, the 10th day of November, 1911, a2t 10 o'clock

in the forenoon of said day in the court house at said Los
Angeles Cdunty, in the court room of Department 9 of the
Superior Court of said county; and it is further ordered
that the list of the jurors drawvn be cer'tified and de-
livered to the sheriff of said county forservice, as re-
quired ly law, by proper process, end that the sheriff

meke legal service and due teturn of his ection in the
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premises, and the 1list of nemes as dravn vas dulycerti-
fied to the sheriff as ordered by the court. It vas fur
ther ordered that the persons vhose names were drawn, as
aforesald, sppear and attend at this court in Department
9 tnereof, onTriday, the 10th dyof November, 1911, at
9 o'cllock of the forenoon of said day.

@ Please turn to your record of November 10th, end what

is there written concerning the séme matter, in re jury?

A  TFriday, November 10th -~

MR APPHL: Vait & moment. ™ okject to the reading of the .
matter referred to by counsel in his question now, upon the
ground and for the reason that no foundation has been laid
for the introduction orAzlfe reading of the matter, now
gbout to be read by the witnesvs, and upon the. further
groud tht it is irnc ompetent, irrelevant an‘d.immate‘rial,

no foundation laid, not binding upon the defendant. |
THE COURT: Objection overruled'.

MR APPEL: We take an exception. ’

A (Reading:) Friday, November 10th, 1911. In open
court, Honorable Walter Bordwell Judge Presiding, the
clerk, Sheriff and Reporter present, In re impaneling of

trial jury. Now, at this time, being the day end hour set

by the court in its order of November 8th, 1911, for the

return of thevenire of 40 term juroxs, d rawn onsaid

November Sth, 1911, the sheriff's return shows 31 served

and 9 not serveds Te nine not served being:
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MR FORD: Copy the namess

(The matter =zbove referred to to be copied by the re-
porter, is as follows:)

James E. Baker, William A, Hunter, Taylor Mendenthal,
N. 0., P. ¥McComb, E. Nichols, W. C. Thomas, B. L. Vickrey,
Frank R. Smith and George W. Sheaff. Of the 31 served,
31 wei'e present, who answered to the call of their names,
and were sworn fo well and truly answer such questions as
mey be asked them regarding their’ competency snd qual-
ificati’ons to act &s tr'ialjurors. Thereupon all tho sede-
siring to be excused from service vere given an opportunity
to make their excuse, after which the following requests
for release fromservice are granted, viz:
MR FORD: And then follow the nsmes again.

(The matter zbove referred to to be copled by the re-
porter is as follows: ) |

Frank Adamson, Luke Barton, J. E. Brooks, D. M. Cowan,
James F. Crosby, John Ir. Dillon, Clarence Drown, Hender-
son Hood.,' L. V., Kingmen, George Phillips Squire Gooch,
C‘. E. Stone; Charles H'. Schwam, Walter J. Wrenn, George
W. Walker, Frank G. Wride, end W. V. Weller, leaving on
the panel 2s apparently fit for service, and not excused Wy
the court, to-wit: Edwin M. Atkinson, Nathan T.. Friley,
J. J. Buarr, Willett Brunner, R. D. Bronson, Geos I.
Berkel, .5'ohn W. Fisk, Joseph Hill, F. D. Jones, T. Je
Green, A. Gribling, Fred M, Webb, W. M. Warren and
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John T. Wilson, there being 14 trial jurors present and
not excused, and all having the qualifications to et
as trial jurors, are declared by the court to be and con-
stitute the trial jury.

Q .I show you a document which I have eslready exhibited
to counsel for the defense. Is that the document refer-
red td in your minutes of November Sth as having been
drawn on that date, certificate made out on that date, and
the parties attached, the return referred to as having
been brought into court on November 10th?

¥R APPEL: Vsit a moment. wWe object to that as calling
for & conclusion or opinion of the witness; it is incom-
petent, irrelevant and immaterial for amy purpo se vhatso-
ever, and no foundation laid for the introduction of the
testimohy; not binding upon the defendant, not tending to
Trove any issue in the case.

THE COURT: Objection overruled.

MR AP?EL: Exception.

A Yes sir, together with the sheriff's return.

VR FORD:  We offer it as exhibit No.l6.

MR A;PBL: We make the same obj ection to the introduction
of the document in evidence on a;l of the grounds hereto-
fore stated in ourlést ohjectionv.

THE COUR': Obj ection overruled.

MR APPEL: Exception.

MR FTORD: Ask you to tum to yourrecord of November 18¢

re drawing of jury. The object, your Honor, is to sho
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the name Guy W. Yonkin dravm as a juror.

A vSatuJE'day, November 18th --

MR AFPEL: Wait a moment. vhat is it youvant him to do?
Put your question.

MR I«‘OR:D:' Will you read the record of November 18th?

MR APPEL: We object upon the ground that no fourdation
is laid for the admission of the matter esbout to be read
by the witness, upon the further grourd that it is incom-
petent, irrelevant and immaterial for any purpose whatsoever
hearsay, not binding upon the defendant, concerning collesex
al matters ha\}ing no tendency to prove the principal issue
before the jury.

THE COURT: Obj ection overruled.

MR APPEL: We take an exception.

A On that date there was adrawing of the jury end impanel-
ment of & jury. ‘hich minute order do you desire?

MR APPEL: I move tostrike out the enswer of the witness

as not teing responsive to the question.

THE COURT: Strike it out.

MR FORD: That referring to the drawing of j;he jury.

A  (Reading:) Saturdey, November 18, 1911, In open
court, Honorgble Walter Bordwell, Judge Presiding, the
Clerk, Sheriff and Reporter present. In re drawing of
trial j'llly‘o‘ It is ordered and directed that a trial jury
be drawn in the court room of Department 9 of said court

on Saturday, the 18th day of November, 1911 at the hour |
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<UUb
of 10 o'clock in the forenoon of said day: and the number
of said juzy to be drawn as aforesaid is ordered and direct
Los Angeles
ed this day with tpe county clerk of said,county. 'al-
ter Bordwell, Judge. In pursuancelof the order made, filed
and entered on the 18th dey of November, 1211, that a trial
Jury should be drawn, and this being the time set for
the drawing of said trial jury, the clerk, in open court,
in presence éf the court, proceeded, by oxder of the court,
to draw said trial jury; and after duly shaking the
trial jurxy box containing the names of persons selected
by the judges of the Sujaerior Court of Los Angeles County,
state of Celifornia, to serve as trial jurors, regularly
drew therefrom 50 slips of paper containing the names of
the following pérsons writ‘ten thereon, to-wit:
MR FOXD: 1Insert the names.
(£s avove referred to the reporter copies in the fol-
lowing names:)
Jos. B. Alexander, Reuben M. Atkin‘son, Jno. M. Abremson,
Geo. L'. Andrews, Henry L. Asher, Eugene H. Rarker,
George H. Priggs, F. A. Brode, Chas. S. Erington, Robt.
L. Eyrd, E. H. Boden, Frederick L. Erowm, G. S. Bisbee,
Oliver Cunninghsm, J. E. Coke, Carl F. Capell, Guy A.
Cherry, Frencis D. Chipron, Geo. F. Cross, A. Forsberg,

Geo. Re. Frempton, Daniel Fry, Frank A. Garbutt, E. J.

Foffmaster, F. B. Hanawalt, O. S. Jewitt, Lyman E. Jacobis,
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W. P. J'ohnéon, A. BR. Kilgore, W. A. Lamb, Lewis Landreth,
F. W, La Fetra, h. k. Lewis, R. B. Moore, H. F. Metcalf,
M. F. Mooney, R. M. Miller, S. P. Olcott, Thos W. Price,

W. N, Sarver, Horace W. Snodgrass, A. W. Stevens, John O. D

Sheron, Fmil Shultz, J. D. Stone, A. E. Seely, Chss. E.

Sandham, Lowran W. Traver, Guy W. Yonkin.and C. K. Young.
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Mr. FORD. in the list of names, 1 will ask you to stafe
‘whe ther or not the name of Guy W. Yonkin appears?' A Yes,
gir, Guy W. Yonkin.

Q Turn to your records of November 20th and read that
portion relating to the impanelment of the jury on that
panel. A That doesn't complete the minute order of tha
day . ’ |

Q 1 beg your pardon. A Monday, Novemler 30th--

MR » APPEL. Wait a minute--We object to the witness reading
the matter to which his attention has been called by the
question on the ground that no foundation has been laid

f or the introduction of the matter or for the examiration
of t1e witness concerning the matter to which his attention
has been called; it is incompetent, irrelevant and imma-
terial for any purpose whatsoever; hearsay, not binding
upon the‘defeniant.

THE COURT® Objection overruled.

MR . Appel. VWe take an exception.

A (Reading) "Monday, November 20, 1911. 1In open court
Hon. Walter Bordwell, Judge, Presiding. The clerk, sheriff
and reporter present . 1nvre impaneling of trial jury.

Now, at this time, beirg the day and hour set by the court

in its order of November 19, 1917, for the return of the

venire of 50 term jurors, drawn on sadi November 19, 1911,

the sheriff shows 42 gserved and 8 not served, the 8 not

« R
gerved being: Reuben Atkinsoh, Eugene H. Barber, R "
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'therebing 16 trial jurors pres

2009
Moore, H, ¥, Metcalf, John O. D. Shearon, J. D. Stone,
A. H, Seeley and C. K. Young. Of the 42 served 42 were
present, who answered to the call of their names and were
sworn to well and truly anawer such questions as may be
asked them regarding their competency and qualifications
to act as trial jurors. Thereupon, all those desiring to be
excused from service Were given an oppor tunity to make
excuse, after which the following requests for release
from service were granted, viz. Jos. B. Alexander,
Jno. M. Abramson, Geo. L. Andrews, Geo. H. Briggs,
Chas. S. Brington, Robert L. Byrd, E. H. Boden, Carl F.
Qapell, Francis D. Chipron, Geo. E.Cross, A. Fosberg,
Geo. R. Frampton, Daniel Fry, Frank A, Garbut, N.F.
Johnson, A. R. Kilgore, W. A. Lamb, Lewis Landreth, T. W,
LaFetra, W.O. Lewis, R. M. Miller, Thos. W.Rice, W. V.

Sarrer, Emil Schultz, Chas. B. Sanham, and Guy Yonkin,

leaving on the panel as apparently fit for service and
not excused by the cowt, to wit: Hugh L. Asher, F.A.
Brode, Fredeirck L. Brown, G. S. Bisbee, Oliver Cunningham,
J. H. Coke, Guy A. Cherry, E. J. Hoffmaster, F. B. Hanawalt,
0. S. Jewett, Lyman E . Jacobus, M. F. Mooney, S . P. Olcott,
Horace W. Snodgrass, A. U. Stevens and louran W. Traver,

ent and not excused and all

having the qualifications toact as trial jurors are declared

by the court to be and constitute the trial jury.”

MR . FORD. Q That all of the order? A Yes, 8iT .

!
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2 1 now hand you a document which I have already exhibited
to counsel and ask you to state whether that is the certi-
ficate of return referred to inthe records of November 18th
and referred to as_haviﬁg been filed with the return on
November 20th, 19117
MR. APPEL* the same objection as last upon the same gounds
stated.
THE COURT. Objection overruled.
MR. APPEL. We except.
A Yes, sir.
MR. FORD. We offer it in evidence as Exhibit No. 17.
Now, turn to your record of Novemﬁer 23, 1911. A "Wednes-
day, November 33, 1911, in open court Hon. Walter--"
MR . APPEL+ Wait a moment, you turned to that.record,dih't
you? A Yes, sir .
MR « APPEL. FHe didn't ask you any question.
MR. FORD. Q Will you read that to the jury?
MR. APPEL® Now, we object to his reading--we object to the
witness reading the matter to which his attention has been
called onthe ground that it is incompetent, irrelevant and
immaterial and no foundation has been laid for the reading
of the matter nor to enable--or to authorize the witness

to read the matter to which his attention has been called

by the witness on the ground it is collateral to any

i » .
ijssue in this case, not in any way, ghape or form binding

upon the defendant concerning the of fense in the indictmgnt.
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. superior court of Los Angeles County, State of California,

2011
MR . Ford. The burpose of this is to show the drawing of
John S. Underwood, referred to in the testimony of Bert H.
Franklin.
THE COURT. Objection overruled.
MR. APPEL. Exception. v
A (Reading) Wednesday November 22, 1911. 1In open court,
Hon . Walter-Bordwell, Judge, presiding; The clerk, sheriff
and reporter present. 1n re drawing of trial jury.
lf is ordered and directed that a trial jury be drawn in the
cour t<room of Department 9 of said court on Friday the 24th
day of November, 1911, at the hour of 1 o'clock inthe after-
noon of said day, and the number of said jury to be drawn,
as aforesaid, is qdered and designated to be 50. 1t is fur-+
ther directed that this order be filed this day with the
county clérk of said los Angeles county. Walter Bordwell,
Judge. ln pursuance of the order made, filed and entered
on the 23nd day of November, 1911, that a trial jury should
be drawn, and this being the time set for the drawing of
said trial jury, the clerk, in Open.court, in the presence

of the court, proceeded, by order of the court, to draw

said trial jury; and after dulyshaking the trial jury box

containing the names of persons selected by the judges of the

to serve as trial jurors, regularly drew therefrom 50 elips

of paper containing the names of the following persons

written thereon, to wit:"
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MR « FORD. They may be copied under the stipulation.
(The following names of jurors was:then copied by the
reporter as directed:)

"Willett F. Bailey, Fred Boon, Frank C. Bolt, C. B.
Blakeman, L. S. Blakeslee, H. S. Beaman, F. H. Bloodgood,
L. H. Bixby, Ben H. Baker, L. W. Callender, Mark Clark,
Geo. W. Cameron, N, W. Chamberlain, Calvin D. Collins,
Martin Elftman, W. F. Erwin, Francisco J. Bond, Mendal
G. Frampton, J. B. Gist, 1.W. Gardner, J. 0. Houser,
James Hanley, George F. Herr, J. Hawkins, Edward Haskell,
Datus E . Hunter, James loney, G. A. Lawrence, F.C. Leh-
mer, Richard D. List, Geo. J. Mitchell, Chas. 1. Mason,
Adolph Nelson, E.S . Payne, Hugh Petrie, Geo. O. Renner,
1. J.Reynolds, Chas. €. Richmond, Abner L. Rose,

David G. Scott, Chrlstian Sebelius, James Slater, Cyrus
Trueblood, Jno. S. Underwood, Chas. Van Valkenburg,

e P R o
[EELE. et

Frank Walker, Dr. Ben O. Werb, W. L. Wiley, Otto L.
Wuerker ard J. J. Young. "
MR« FORD. 1 will ask you to look through that list and

gsee if the name of John S. Underwood appears thereon?

A Yes, sir; John 5. Unda wood.

Q Turn to your records of November 24th, 1911 and state

whether or not you have any record concernlng the retumn
of that venire? A 1 have.
Q Read the record to the jury . |
o the lagt

MR « APPEL. We make the same objection as made t
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- Now, at this time, beirg the day and hour set by the a:urf

‘requests for relief from service were granted, ¥iz:
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w

question.

THE COURT' Objection overruled.

MR . APPEL, We except.

A (Reading) "Friday, November 24, 1911, in Open court,
Hon. Walter Bordwell, Judge, presiding. The clerk, sheriff

and reporter present . In re lmpaneling of trial jury.

in its order of November 233, 1911, for the return of thd
venire of 50 term jurors drawnkon said November 23, 1911.
The sheriff's returns show 56 served and 4 not served.

The 4 not served being George F. Herr, Adolph Netson,
Charles C. Richmond and Charles Van Valkenburg; of the 56
gerved 56 were present who answered to the call of theii
names and were sworn to well and truly ansﬁer such questions
as may be asked them regarding the ir competency and
qualifications to act as trial juras. Thereupon, all those
desiring to be excused from service were given an oppof—

tunity to make their excuses, after which the following

"Willett S. Bailey, Fred Boon, Frank C. Bolt, C. B.

Blakeman, L. C. Blakeslee, F. H. Bloodgood, L. H. Bixbee,

Ben H. Baker, L. W. Callender, Mark Clark, N. W. Chamberlain,

W. F. Erwin, J. Bond. Francisco, Mendal G. Frampton, 1.V,

James Loney, G. A.

gardner, James Hanley, J. Hawkins,
Chas « 1« Mason,.

ceo J. Mitchell,
1. J. Reynolds,

¥, C . Lehmer
Lawrence, ’ A Ross,

E. S. Payne, Hugh L. Petrie,

scanned by LAL&W




© 00 =9 & Ot &= W N

O T T R S T O O e S S I S S
S ;R BN R S © 00 NN Gk W NdDH o

2014

David G. Scott, Cyrus Trueblood,~£3@EW§;Mpgdg:yqqq,w”w
Frank Walker, Dr. Ben O. Webb, W. L. Wiley, Otto L. Worker,
and J+ J. Yoqng. Leaving on the panel as apparently fit
for service and not excused by the court, to wit: “

H. S. Beaman, Geo W . Cameron, Calvin D. 06llins,
Martin Elftman, J. B. Gist, J. O. Houser, Edward Haskell,
Datus E. Hunter, Richard D, List, Geo O. Renner, Christian
Sebelius and James\Slater. There being 13 trial jurors
present and not excused and all having qualifications

to act as trial jurors, are declared by the Court to be

and constitute the trial jury."
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Q BY MR. FORD. 1 hand you a document Which 1 have already
offered to show counsel for the defendant and askyou to

state whether or not that is the‘docﬁment referred to in

your record of November 23nd, as having besn drawn on that

day , and the record of November 24 as having been returned
on the sheriff!s return? A Yes, sir .

VR. FORD. We offer that as exhibit No. 18.

MR. APPEL. fhe same objection.

THE COURT . Objection overruled.

MR . APPEL. Exception.

BY MR. FORD. Q With reference to all these records which
you have read this morning , you were the clerk during |

the times indicated by the record of that department?

A 1 Bas.

Q@ And you know the records to be the official records of
that depar tment? A They are.

Q 1 will ask you f you were the clerk of that department
during the months of July and August, 19117

A Yes, sir, 1 was. ‘

Q Turnto your records of July 31, 1911. (Witness does 80,
Have you any record of the'filing of any papers on that date

in reference to case entitled "ln re George Beam, contempt

of court"? A ves, sir.

R Just read that record. Pardon me a moment--Fere you ~ the

clerk of the department onthat date? A 1 was.

Q You know that record to be the official and correct rego;

iT .
of the proceedings of that date? A Yes, 81
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Q@ Just read the record to the jury.

MR . APPEL. We object to that on the ground it is'incompet-
ent, irrelevant and immaterial, it is hearsay] no founda-
tion laid for the introduction of the evidence; does not
tend to prove any issue in this case. |

MR . FORD. 1 want to state, if the court please, thie is
another incident preliminary to the testimony of one, Géorge
Beam, is offered for the purpose of showing that George

Beam under the advice and with the connivance and diredtion ;
of this defendant first--

THE COURT® All that is necessary to say is that this is a
preliminary questione.

BR. FORD. Very well, 1 wanted to state the whole object of
ite.

THE COURT; 1 will always assume when counsel on either
side mkes that statement and it is made in godifaith, and
without further explamation of it--

MR . APPEL. No, your Honor, we do not want the court to
assume anything for ue. That is, now we assume that the

s tatement is not made in good faith, we assume that it

ought not to be made.

THE COURT. 1t ought not to be rade unless in the highest

good faith.
VR . APPEL. Mhat is it is not made in good faith, that is,
we assume, to be fair with counsel, of course--and wé

agsume that it ought not to be made and that it gshould no
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be made, and that the offer should not be made'and we
not only assign the statement of counsel as error but hs
conduct in offering it as erroy unless a foundation is
first laid for the introduction of that by the testimony
of witnesses aﬁ& not by the statement s of counéel.

THE COURT Objection overruled.

MR . APPEL; We take an exception.

MR « FORD. Read the record. _

A (Reading) ."londay, Julxﬂfl, 1911. 1n open court,
Hon. Walter Bordwell, Judge, presiding. Clerk, sheriff
and repor ter present. 10 re contempt of court of Georgs
Beam. Affidavit and warranf of arrest filed . Hearing
on citation continued to August 1, 1911."

MR. APPEL. Will you giVe me the date of that?

A Monday, July 31, 1911,

MR . APPEL. There are three documents handed to me, your
Honor, so as to identify them,'and affidavit of LeCompte
Davis, so that my objection will be inteligible; one is
a subpoena in a criminal case and énother one the order
“of the warrant and a certificate showing the return of the
warrant. ,

THﬁ COURT  Gentlemen of the jury, bear in mind the
admonitio; heretofore given you. (Jury admonished. )

We will adjourn until 2 ol'clock this afternoon.

x an ad journment until 23 o'clocky Pl

(Here the court too
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‘ruling én yesterday you admitted in evidence the matter of

[V S §1 O]

-

AFTERNOON SESSI1ON. June 14, 1912; 2 P.M.

- - -

Defendant in court with counsel.
THE COURT. You‘may proceed, gentlemen.
MR. ROGERS. Your Honor please, a matter has arisen in
this case which, after due deliberation, appea:s to counsel
for the defendant to be necessary to be called to your
Honor's attention. o

On yesterday evidenqe was admitted over defendant's
objection as to matters connected with Mrs. Flora Caplan
leaving the State of California. Going back a little in the
his tory of the matter, 1 might say that 1 took this case
with a thorough conviction under the law, that no act
was admissible in evidence here, whether directly connected
with the defendant or by some connection supposedly attri-
butable to him. 1 say 1 took this case with the idea that

such acts were not admissible in evidence. By yowr Honor's

Mre. Caplan leaving the state in company with Anton

Johanneson, and the name of O. A. Tveitmoe was mentioned

therewith.. As 1 explained to your Honor this morning in
chambers, I find myself in an absolutely intolerable position

with reepect to that matter.. 1 find the defendant in an

intolerable position, and 1 find the case subjected to a

remarkable sztuatlon or 1n a remarkable situation, rather,

by reason of the adm1981on of that testimony . 1 have no
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right, because of nmy personal connection with any matter,

to deprive my client of the right to show certain matters
connected with this affair . Without disclosing‘ahything

1 personally may know, it has become necessary for my client
to show matters witﬁ which 1 , at that time, was connected
as special counsel for the prosecution. As a matter of
fact, it becomes necessary to.show what 1 myself did with
respect to Mre. Caplan at the time that the investigation
was going on to discover who, as 2 matter of fact, blew up
the Times Building, and it becomes necessary to show what

1 did with respect to this very witness. Under these condi-
tions, it is apparent that 1 cannot deprive my client of

the right to show these things . 1 cannot disclose to him
what, as a matter of fact, 1 know myself, because my

mouth is closed, because of my professional character inthe
matter « 1£, therefore, has become necessary that something
te done with reference to the situation as 1 explained to
your Honor this morning. Upon due deliberation and all night
of thinking about the matfer, 1 cannot sit here and deprive
my client of the right to show what, berchance, 1 did,
which he and other coungel in the matter think it is neces-

sary to show as the reason why Mrs. Caplan was not brought

to Los Angeles. 1f, perchance, 1 did something at the time

that 1 was looking this ratter up. 1f, perchance, 1 did

Caplan herself, 1 cannot

something with respect to Kre.

‘ y client_the
d eprive Ly client of that matter . 1 have told my client, ;
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situﬁtion. 1t is absolutely impossible--it is beyond my
right, 1 believé, to withdraw from his caée.“That is im-
pbssible. He cannot sﬁpply ny place at this time, and 1
would not do it if by any peradventure 1 could help it. 1
believe, and still do believe, with all due respect to
your Honor's ruling, that those matters had no Eusiness
in this case. 1 bowed to your Honor's decision, reserving
my exception, but nevertheless my client has got to haVé the
right to introduce the fact. 1 cannot go on in this
gituation«  Something has got to be done aboutAit, be cause
1 cannot sit here still, with my client from time to time
trying his case, knoﬁing that in}a very short time thie
matter is coming up, Therefore, it seems to me that the
only thing that can be done in justice to the defendant
whose case 1 have prepared and whose case 1 am presenting,
with all due respect to Mr. Appel and my colleagues, Mre Dehm
and lr. Ceisler, they cannot take it up, seems that the only
thing that can be done is to permit this to happen, in your
‘Honor 's discretion, and your Honor has the right to do it .

At the time 1 was virtually directing the ac tions of numerou

people with respect 1o ¥rs- Caplan, with respect to Johannes

end with respect to Tveitmoe.
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In other words, I was one of the prosecutors in the McNamara
case until I withdrew on the lst day of January, and here
is Mr Johanneson, whom I had much to do with asé.g.ainst
him; here is Mr Tveltmoe, whom I had much to do ‘with as
agginst hime I put them on the stand in certain places
and examined them as a representative of the prosecution.
Now, it seems to me, your Honor, that in view of the cir-
cumstances, in view of the fact . 'that Mr Darrow cannot go
on with this case, seemingly et this time by any peradé-
venture, unless I stay in, because I am the _only man that
fmows much to be done, and who is prepared for it. It
seems to me in the exercise of your Honor's discretion,
you ought to permit and I request your Honor to permit
that I withdraw from this room a2nd absent myself from
this trial while it is going on, and allow Mr Appel, who
is not connected with me in anywise -- Mr Dehm and Mr
Geisler are -- or, rather the defendant himself, to put Mr

ter up, snd to show that the matter has no business in this
case. MTr Johanneson stands ready to go on the stand and
vithout misconduct, I may say -- to tell the court that

Mr Darrow had nothing wilatever to do with the matter, and
therefore that my withdrawal from the case is not nec-
essary, but I cannot s;cand here possessing facts and

knowing facts which are asbsolutely neessary for my cli _

to produce umler these conditions. Mr Johanmeson knows
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that I put detectives around him; Mr Tveitmoe knows the
seme thing. '

I was & prosecutor in the matter; I believe the ethics
of my profession permits me to defend Mr Darrow upon the
charge that he bribed this witness Lockwood, b ecause in
that respect I believed I had not;hing to do with it, and
being convinced of my client's innocence, from what I have
learned, I am ready todefend him, btt I camot stand here,
if your Honor pleas‘es, and go into the Caplan matter umer
these circumstances. As a matter of justice fo the defend-
ant; &s a matter of right to the defendant; as a matter of
ethics of my profession, which we all love,-- I believe
your Hohor ¥nows I have some regard for those ethics --

I believe your Honor knows when Istand in the court room, I
do my best to-be fair and notstate anything to your Honor
that I ought not to state, and I want to ask your Honor
now, and I plead with your Honor more than move you, to
allow Mr Johanneson and Mr Tveitmoe to go on this stend
and clear ‘up that Caplan matter, and show I have a right

in this'place without my being present, let Mr Appel go
into it and I will valk out and I will come bvack when the
matter id disposed of, end never will I refer to it egain
before your Honor or before the jury, because I cannct

tell Mr Appel, MT Darrow, or amyone el se, except the Dis-
trict A torney what I know about that situation. I pregume

some stones will be thrown at me, and I am reagly to take
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them, but' I cannot stand here aznd jeopardize my client's
interests. I spoke to your Honor this moming ahdyouf
Honor said it was & matter to be deliberated over, and |
having deliberated over it, and having considered it I re-
qiest your Honor at this time to remove from me and remove
from my client the embarrassment of this situation.

I am firmly convinced, without showing Mr Darrow had a¢ -
tual knowledge, and knowledge and participation in the
remova 1 of Mrs'Caplan from the state, the matter ought not
be allowedsgainst him. I bow to your Honor's ruling in
that respect, and your Honor ruled, and I am not criticiz-
ing your Honor's ruling -- we 8ll take a different view
of it; your Honor teakes one view, and I take enother one,
and the District Attorney another view, but, nevertheless,
as a matter of right to thisdefendant, as a matter of cour-
tesy to client and couns'el elike, end it will do no harm
to anyone, it merely being the question of the order of
vppof, iet me walk out of this court room and let Mr
Darrow himself settle this matter or Mr Appel, who has

no conrection with me whatever, except in this case.

Now, I move you, sir, that you do permit that Mr Johanne-
son be called at this time; tht he be called by Mr Appel,
and that the record do show in the meantime, I be

allowed to wilithdraw frbm the room.
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THE COURT. 1 think the request--
¥MR. FREDFRICKS. Now, may it please, the court, this is nét
a matter of courtesy, this is not a matter of right of the
defendant neither is it>a matter of prodedure of choice
by any one; it is the law that the prosecution puts on its
case and closes its case before the defense starts, that is
not courtesy, neither is it intended so, neither is it a
matter within the discr;tion of the court. We have not
finished with this Caplan matter and we are not ready to
finish with it, we have other witnesses here we intend to
put on in this Caplan matter at the proper time, who will
connect, in our judgment; thie defendant Mr. Darrow with the
Caplan matter, and the Caplan matter will'not be closed
until that is done. Now, 1 cannot see any force whatever
in counsel's argument. 1 see absolutdénothing; no point to
it at all. 1t is true, as M Rogers says, he was ah at-
torney associated with the prosecuticn in the beginning'of
the McNamara case; it is aleo true that he severed his con-
nection with the prosecution on the first day of January, or
the first Monday in January, 1911, apd from that time on
had nothihg whatever to do with the prosecution in any way,

shape or form, so far as 1 know. And this prosecution

against these defendants began in April. 1t is true that

probably Hre ROgérs, as attorney associated with the people,

e ideas and inforration and gathered knowledge of
e McNe

got som

facts that would have been used as testimony in th
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case if it had ever gone to trial. There is no doubt

about that.  He was very familiar with those facts, but
that ie not a matter that we are‘trying now . fhere is
absolutely nothing in our production of the evidence in

this Caplan matter of the spiriting away of Mrs. Caplan,
there is absolutely nothing in the production of our
evidence in that regard that will in any way , manner shape
or form embarrass Mr, Rogers or any cne else. He may have
been connected with the McNamara case up to the time that

he severed hie connection with it, and if there is any know-
ledge-~there is nothing that came within his knowledge, so
far as 1 am able to discern, and 1 think 1 am very familiarx
with this matter--there is nothing that came within his
knowledge during hies connection with that case that need in
the slightest degree to embarrass him in going ahead with
this matter. But, whether it does embarrass him or whether
it does not embarrass him ies not a matter which would permit
the doing of something which is not in the way of practice
and the trial of cases and not provided for in any way, shape
or form, there is no reason inthe world dhy Mr. Rogers cannot
sit right here and go on and examine these witnesses and

all that sort of thing, and 1 think 1 know the whole situa-

tion from beginning to end .

MR . ROGERS. Now, let us see if counsel is quite right about

that.
MR . FORD. 1f this discussion is going to last some time”thg
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jury ought to bte excused.

THE COURT. No,

MR » ROGERS. 1f your Honor pleases, a lawyer who gains
infornmation bearing upon a situation by virtue of his pro-
fessional capacity violates his oath as an attorney andA
counsel of this court if he discloses that information, if
he uses that information or if in any wise he allows that
information to affect him in any other, and possibly hostile
matter . Mre Darrow informs me that it becomes necessary

to show, not on his part, not because he did it, not because
he knew anything about it, but because of some of the very
things that 1 started to do, because of the very things

1 did, which 1 will not violate my oath to tell your Honor
here in open court or anywhere else--it becomes necessary

to show those things, it becomes necessary to go back before
the first day of January, 1911, or the first Monday, when

as Mr. Fredericks says, my connection with the prosecution
ceased. Counsel is mistaken when he says that this prose-
cution began in April. J. B. Brice, M. A. Schmidt, Iavid
Caplan were indicted by the grand jury of Los Angelés County
while 1 was before the grand jury as a prosecutor and the
foreman site here. Mrs. Caplan--and 1 disclose nothing,
because it is a matter of public record now--Mrs. Caplan
was a witness bvefore that grand jury over and over again.

So was thannesod and so was Tveitmoe. Counsel says‘nothlng

1 may have learned will affect me. 1 differ with him.

scanned by LALEWLIBRARY




OB N N N N DN ke
mcnpwmr—aocooo-qcngga,s':g

© 0 3 & Ot = W DD

2027
conscience is not unduly tender, but 1 still have a little
conscienceaftérl4 years of practice of law, and 1 do not
want to sit here and 1 wont sit here and jeopardize my

client's interest in this fashion.
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As I saild to your Honor on yesterday, this is a case
of tﬁe fourdation and dbjectj.on vas made there was no foun-
dation laid fqr the introduction of this testimony. I
claim the right, if your Honor pleases, on behalf of my
client under these conditions to call these vitnesses, and
then coursel can call . the witnesses he pleases;if he wants;
end if he calls =z witness on that feature, .I shall tum
him over to snmeone'eise.‘ I turned the chauffer, vhatever
his name may have 5een, I‘tufned him over to Mr Appel for
cross- examination, because at that time I couldsee where
this matter vas going. I cross- examined Miss Hitchcock;
because ve had noﬁhing to do with the matter as it sub-
sequently déveloped. I cannct do it, sir; it is impos-
sible that I should sit here and ve under the handicap
of not being able to use these matters which my client
must use. Now, wouldn't it bve right and fair, in your
Honor's discretion, to permit this matter to be threshed
out a little bit, and counsel can call his witnesses'later,
if he_desires, to show if I have & right tostsy here. I
don't want to desert my client, i do notwant to leave
this case, and I cannot do it in this situation, and I
mist have some sort of relief from this intolersble situa-
tion, hécause I still believe, and then believed this Cap-
?ﬁﬁfﬁﬁ; no right in tﬁis case st all, and now I ask that.
your Honor let Mr Appel take this'matter up and let the )

case go back to the other aspects. It is a question of
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foundation and the competency of evidence and testimony,
and it is &ddressed to the court.

MR FREDERICKS: We have stated to your Honor, and we have
stated in this case as we have in every other case that
we intend to connect this defendant with the spiriting of
Mrs Caplgn and this matter cannot be cleared up _ih ?my
such vay. That is av question for the jury. We have put
ar pert of our testimony, part of our witnesses, we have
not put it all on, and at the proper time ve are going to
put the rest of it on, and at the proper time, vwhen it
comes, and the defendant's counsel will have his oppor-
tunity to do what he sees fit to clear up this matter;
then, if he wishes to leave the court room and leave the

matter in the hands of his associates, he can d so, but

doing so, and certainly it should not be handled in any such
piecemeal fashion as this. We are going on trying this
case according to the accepted line of procedure in the
trial of cases, and it is impossible to try them in any
other way, and if, when the time comes that couwsel or his

client wants to put in adefense to the Capla'n incident

Mr Bogers wishes to turn that matter over to Mr Appel or
to the defendant himself, why, he, of course, is at liber-
ty to do so, but it would not better the matter at all now

to put Johanneson and Tveitmoe on the stand, for it won?
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clear the matter up; it won't stay . cleared up. We

. would simply have to go over and over this sgain and the

matter is simply an impo ssibility, there is no such proce~

‘dure provided for. £ We are not laying the founﬂafion for any-

thing .

MR FORD: There is another angle to this situation.
“hen MT Johanneson and Mr Tveitmoe takes the stand, we
will want to ¢ rogs-exemine them and ve will not be pre-
pared tocross-examine them at the present time. We are
prepared to introduce our case and vhen it comes time for
the defense, we are prepared to cross-examine those wit-
nesses end ve will not be bound by the enswers which their
witnesses give if they give testimony that is in conflict
with what we believe to be the fruth; it will be our duty,
pleasant or unpleasant, to éi‘gue to this jury that those
witnesses snd those matters are not to be believed, and
vhether they speak the truth or notl will be a matter for
this jury to decide, nof your Honoxr,. Your Honor cannot
comment to the credibility of a witness; you.r Honor
cannot decide what the facts are in the case. All your
Honor can decide is whether or not it zpparently has any
relevancy to the subject and if it has to admit it and
allow it to go before the jury, znd the jury to determine

the weigint of that. Your Honor might be able to --
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THE COURT. 1 quite agree with you as to that phase of it,
but the poirnt 1 get from Mr, Rogers's remarks is this:
That certain things within his knowledge that he cannot
reveal to his client or to his associates, that they ought
to be put in possession of at this time, and that can only

be revealed by putting these two witnesses on the stand at

MR . FORD, 1f the Court please, those witnesses, apparently,
are sitting here in the court room associating with Mr.
Darrow. 1 think M. Darrow will have.no difficulty getting
from them outside the court room any information he needs
or any information that Mr. Appel needs, and whether he can
succeed or not is not a matter affecting the prosecution.
The question whether Mr. Rogere finds it ethical to accept
employment in this case or finds it ethical to attend to thd
empldyment, is a matter that he should thresh .out when he
accepted the employment. 1t is matter if éggfgibsequént
developes: .. in this matter which will pfevent him in his
opinion, ethically proceeding, that is a matter for he and
his client to thresh out in the privacy of their own |

offices, not before this jury, not before thie court. The

question of ethics is one personal to \r« Rogers only, for

him to proceed in. We have not interferred with Tis

examination on the ground of ethics; we have not brought

the question of ethics about his enployment up; Wwe have

the other on that matter , and the

not objedted one way Or
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2032
question whether his conscience will enable him to attend
as Mr, Darrow's attdrney i8 not--is one.that they should
settle outside of court. 1t is not one that can be used
to embarrass the prdeecution‘in thie case; it is not one
that can take away from the jury the right to decide what
the facts from the lips of the witnesses are, as they come
upon the witness stand; it is not one that you Honor can
decide and it is the most remarkable and unheard of thing,
that an attorney should ask that his testimony be introduced
upon the stand in order that/he can satisfy his own con-
employrment which he did or not.

MR . APPEL,. Your Honor please, the order of trial is pre-
scribed by our Code and we are all familiar with it, that
after certain preliminaries the prosecution has the opening
of thé case and the closing of the case in chief, and.tﬁat
then the defense may open their case and introduce #heir
evidence in support of their defense, but there is én
exception provided for by the code itself, trat is Section
1094: "When the order of trial may be departed from. When
the state of the pleadings require it or in any other case

for good reasons and in the sound discretion of the court

the order prescribeq  in the 1ast section may be departed

from." Now, we are addressing ourselves to this peculiar

a situation that does not arise in
peculiarlyyan

gsituation. This is
1t arises very seldom, and this is

any case.
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exception to the general rule of cases here, and general
principles of law, and all the decisions are to the effect
that the foundation for the introduction of certain evidence
mst first be introduced, that is, your Honor. has the

rght whether or not that foundation has been sufficiently
laid.  Your Honor in effect does not decide whether the
facts going to form the fourdation are true or not, for that
is left to the jury, but your Honor has the right to decide
whether; prima facia, if those facts were true, that the
foundation has been laid . Now, we are here in a peculiar
position, if your Honor pleases. All these facts which
necessarily go to the question of foundation are entrusted
to an attorney here for the defendant, your Honor, and

according to the law he dare not, he must not disclose to

 his client. Now, counsel in this case do not know anything

about it because that is information which personally was
entrusted to the breast of the prosecution,Which then

consisted of counsel for the defense and counsel for the

prosecution in this case,
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2034
and whatever other assistanfs they had. Ve don't know any-
thing about ite I say to your Honor that I don't know
anything sbout this case or about the McNamara case. That
all that we know of this case is what we hear here in the
court 1;oom, and such other little information that may
drop from the information of witnesses as we get them
every day. Now, if your Honor please, we are entitled
at this time 1;0 be informed of those facts -~
MR FREDERICKS: We are perfectily willing that Mr Rogers
shall tell you anything that he knows.

MR APPEL: But you are not the law, and you sre not the
legislature of the law, and the law camnot be departed
from with the consent of counsel.

MR FREDERICXS: VWhat law?

MR APPEL: The law that steteson the statute books that

no counsel who is a party on one side of the tase may
disclose whatever he has learned, vwhatever facts he him-
self has been connecbed with, to his client.

MR FREDERICKS: ot if he is released by his cllent.

MR A?PEL: The law says it cennot be released by his client
in av criminal matter. Your Honor, there is no such thing
asreleasiny an sttorney from the confidence which has been
entrusted to him. Now, we are entitled to that, and we are
only asking your Hono;c that in your discretion youdepart

from the rules adopted by our code in respect to the mo af

procedure for the purpose of int roducing evidence in t
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court from which we méy understand the_situation, "When the
state of the pleadings require, or in any other case for
good reasons and in the sound discretion of the court,
the order prescribed‘in the last section may bve departed
from."  Now, here is the issue made, if your Honor please,
vhich is collateral to the maln case. Now, we say before
that collateral issue may be tried here by the jury that
your Honor must decide whether or not that collaterzl issue
becomes material to the principal issues here under inves-
tigation. Ve say that we cannot try that issue without
the information that is within the breast of Mr Rogers. BHe
dare not disclose to his client, nor disclose to the at-
tormeys here gssisting him on behalf of his client.

MR FREDERICKS: Will he ever be able to disclose it?

MR APPEL: Nevers

MR FREDERICKS: Eow much better will you he off now than
you will be when your proper time comes?

MR APPEL: Let me put this man on the stand and get evi—
dence that may then disclose whether we are better df.

MR FREDERICES: This witness will talk to you and tell you.
anything you ask him just the same as ther will tell it on
the witngss s tand. .

MR APPEL: "With him in the case? 0f course not. Here
are things running baék, your Honor, to the time of thev

indictment of the McHamaras -- J. B. McNamara and otherse.

The reasons, the motives which masy have induced the part]
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here named by the witness upon the stand in respect to
Mrs Caplan'’s going to the state of Nevada, may be reasons
which were themselves proper and good'reascns by Ithe acts
of the prosecution themselves in that case. It may be tmmt
the conduct of Mr Rogers himself may have made it really
necessary for that woman to leave the state. I dont't know;
I am simply guessing &t it. Now, your Honor, we cannot
call Mr Rogers upon the stand here to show that fact that
thisdefendant is not entitled to that information which
is in hi:s ovm breast, that information belongs to the pro-
secution. That he vwas paft of the prosecution at that time;
he was an attorney confided with the secrets of the pro-
secution, and we dare not drag them fram him. Now,we say
that that information which is within‘ his breast, will dis-
close to your Honor a state offacts upon fhi‘ch your Honor
may decide here that this collateral issue has no nlace
in this case, and hefore we go into it, your Honor please,
we ask your Honor's discretion to alldw us to try that is-
me before your Honor to show the lack of foundation, to
show the impossibility of their ever being anything
positive to show any previous knowledge or conduct on the
part of Mr Darrow, either aiding or abetting or encourag-
ing whatever was testified to here by the chauffer,
WR FREDERICKS: Now, ﬁay it please the court, how can this

court decide that without d eciding what witnesses are tel—‘

ing the truth and what witnesses ere not? There will be
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a conflict. The court cannot decide. That is a question
for the jury. Your Honor, it is pretty hard for me to
take this seriously. Mr Rogers left the prosecution or
the investigation -

THE COURT: The court takes the situationvery seriously.
MR FREDERICKS: I dontt, but I am assuming the court dbes,
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Mr. Rogers left the investigation of that Times disaster on
the first of January. Six months Mrs . Caplan stayed heré
in the state after Mrs Rogers had nothing to do with the case
Six months she was here, living her life. She was served
with a subpoena by the People to appear as a witness, and
three days after she was served with that subpoena we find
her flitting by an out-of-way manner -in an automobile until®
she gets up across the line and out of'the s tate, three days
after she is suﬁmdned as a witness. Now, the question is,
was she a witness. We have proven that she was summoned
here as a witness; that she was subpoenaed as a witness;
that she was a witness then, and now we are proving that

she was taken out of the state by Mr. Darrow, by the instru-
mentality of Mr. Darrow in this casé, that is an issue . Did
M. Darrow have anything to do with the going away of Mrs.
Caplan, that is the issue now . Now, suppdse Mr. Johanneson
and Mr. Tveitmoe také the stand and say, No, Darrow had
nothing to do with‘it. How is that going to.change the mat-
ter. 1t ié still a question of fact, and we haven't finished
with our facts, yet. How doeé that relieve the conscience
of counsel for the defense, if it is a matter of conscience?

How does that relieve the matter of ethice? 1t has absolutel

nothing to do with it . 1 am here to éay to you now that

t this case and

Mr. Rogers don't know one solitary thing abou ‘
ch would

about Mrs. Caplan being taken out of this state whi

jury to the prosecution Or the sligwtg

s not at liberty to tel
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tdin, being unlawfully taken out of the jurisdiction of
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his client, nbt one single solitary thing . This is an issue
where this woman was a witness for the state of California.
1t is one of the collateral iesues in thie case where this
defendant was taking that witness out of the state, and
what difference does it make whether r. Rogers was assist-
ing in the investigation six mdnthé before that or not?
What difference does it make what he learned or what he

didn't learn? She was a witness subpoenaed, and we main-

this court, and we don't care what Mr. Rogers may have
known about that matter or what he may not have known
about it, it would not affect the matter whether she

was a witness, for that is the proof,by subpoena, and it
would not affect the matter as to whether or not Mr.

Darrow and Mr. Tveitmoe and Mr. Johanneson acted together
taking her out of thé state, would not affect it in- any
way, shape or form. Why, your Honor, it is the mer es t
ghdst.

MR . FORD. Just a morent farther. 1f the court please, it
was not known that J. B, Brice was J. B. McNamara until
April 11th and the indictments upon which this defendant

J. B. McNamara was prosecuted, indictment 6,939 was found
by tke grand jury, filed on the 5th day of May, 1911, that
is the day that the prosecution against J. B. McNamara began

and Mr. Darrow's connection with the case was not until

after that as disclosed by the court records, which are
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in evidence before this court, and the question of ethics
that is involved inthies matter onthe’part of Mr. Rogers, if
it prevents him now it will prevent him for the rest of the
trial. 1t cannot be taken into consideration, it is a
matter for Mr, Rogers to thresh out in his office With his
client. 1f he cannot ethically proceed he will have to
remove himself and his client will have to substitute
somebody else in his place.

MR . ROGERS. 1 am going to close. 1 am going to say a few
things in closing 1 would not say otherwise and baving--

1 can't say opportunity, but the necessity forced on me to
say it. The indictments against Caplan, Schmidt, Brice

and others were found before January, 1211. Mrs. Caplan,
as is disclosed by those indictments, was a witness before
the grand jury over and over again. Counsel says that it is
a ghost. 1 am regretful to observe that coujsel does not
appreciate that there may be such a thing on the part of
counsel as a digzhélination, as an impossibility for a man
to be put in a place of that kind. Counsel says that we

can thresh it out later. No, sir, we cannot thresh it

out later, it has to be threshed out now. As far as 1 am
concerned, 1 got to know where 1 stand in this matter.
Surprised by the ruling, as 1 have said, surprised by the
contention that Mr. Darrow had any thing to do with that
matter, 1 cannot help saying, if your Honor pleases, 1

think it is nothing but right that this matter be at le%sg

scanned by L




© 00 91 O Ut B~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

2041

put in a position where 1 can stand here and say that
evidence conmes in affecting us that my client had nothing

to do with it.
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It will do no harm; it can do some g ood.

Mr Fbrd’complains that they may not be ready to cross-
examines They produce witness after witness here. We have
to cross-examine at once; we don't even know whom they are
goinzg to call until the man appears. They don't even call
their names. We are expected to cross-examine forthwithe
They want time to cross-exanmine.
MR FREDERICKS: We do the ssame when it comes to the de-
fense.
MR ROGERS: And, if your Honor please, there is some evi-
dence brougnt in here to the effect at this time whether
it proves the facts or not is for these gentlemen to deter-
mine, but if evidence is brought in here to the effect
that Mr Johanneson, for reasons which he ma& explain, of
vhich I have not even sn inkling, vwhich I would not pemit
him to state to me, did this thing and Mr Darrow had noth-
inz to do with it, T can attend as Mr Darrow's attorney,

with every consciéncious scruple thoroughly satisfied,

- otherwise, I shall be infinitely handicapped in a manner.I

appreciate counsel's statement that I may sfate what I
knowe I don'twant to do it, because I don't believe he
has a right to release me. I dontt so understand it. I
dont't think MT Fredericks has the right to release me in
view of the fact that‘I took the oath as avdeputy district

ettorney when I vent before the grand jury. I have never

told 2 thing thatbhappened there and never will.
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MR FORD: ‘It is all in the grand jury transcript.
MR ROGERS: And in connection with the work tl'nt was done .
there, the manner of ~etting witnesses, what vas done with
witnesses, how they were treated, how they were brought |
here,what happened to them; I have never told and I mever
will, and Mr Fredericks cannot release me, it is a matter
of individual conscience. I cannot see ary harm, your
Honor please. My client was the state of California at
that time, and I dop't understand that Mr Fredericks is
the People, not yet. Now, with all due respect to your
Honor, I tried to be ethical asbout the matter. I have
tried to be fair about it in every regspect. I can see no
harm that may come By putting Mr Johanneson on the stand,
one other witness, and I will withdraw and allow that mat-
ter to be put .before the jvury so they may appreciate ’ghe
fact and say whether it is t‘rue or not, it being for them
to decide whether it is true or not; nevertheless, I have
a right to be here and I cansee no reason except an adher-
ence to the ordinary rules for refusing a pemission, and
the code has provided for,extx‘aordinary‘ situations, be-
cause the code mays that the order of proof may be depart-
ed from, vhenever, in the sound discretion of the court,
it appears that there is good reason for it. DNow, it
cannot do eny harm to take that matter up znd if counsel
wants to put witnesses on to show that Johanneson is not

‘telling the truth, well andgood. I think it ought to

scanned by AL LIBRARY




© 00 =0 O U = W DN =

N I I T o T S T - T o S G o Vo G S G A G VA W S O ST
S TR W N RS © 0 a0 TR WD RS

‘ 2044
threshed out nowe I think it is nothing but right; it
won't do any harzﬁ to them and the jury can consider it.

I have the 'closing of the matter. If counsel keeps on
argulng, I want the closing.

MR FOBRD: 71t is our objection to such a course of procedure.

MR ROGERS: wMay your Honor please -~

/R FORD: Mr Darrow knew from the grand jury transcript
all Rogers' connection in the case, and he knew all Rogers
did with it; all that transpired befire the grand jury;

they were furnished with a complete trénscript. It is pub-~
lic; comsel don't need t'obworry gbout the secrecy of the

grand jurye. MY Darrow had all tkmt when he represented

J. B. McNamara in thsat case, sd Mr Darrow lnew when hc\a en-
ployed MT Rogers & Mr Rogers' connection with the case.

It is a matter, I sy, entirely for these two men, and

a question to settle between themselves outside of coutt,
wvhether he should continue in the employ of the defendant

as his att'orney in coﬁrt. It is not a matter that can
effect us. If people wish to place themselves in delicate
situations, that cannot prevent the prosecution from car-
rying on its case in the ordinary manner provided for it.
The section as to the departure from the oxdinary rules:
does not mean a departure from the time when the prosecution
shall introduce its eridence amd the time when the defend-
ant shall introduce its evidence. Our evidence will be

shot through znd through with things from vhich we argu
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the connection of Mr Darrow, and it will not be until the
last witness, until we are through with that witness. The
embarrassment in Mr Rogers'! mind fell from the fact that
there are two witnesses here he desires to examine, if
he don't want to be present he can go out when they put
those witnesses on, and any time during the testimony when

he feels his conscience won't pemmit him to stay, he can go

"out. Ve dontt cares It is certainly an unheard-of thing

to force us to d epart from our order and we have got our
work mapped out for the direct presentation of our evidence
on the direct case,and vhen MY Rogers -- when Mr Johanneson
and Mr Tveitmoe take the stand‘, we will then cross~examine
them and we will then probably have our rebuttal, but they
ask that they may put on their defense in advance of the
prosecution. vhat for? To try and cloud the mind of this
jury before the time to present it allowed Ty 2w to them to

present their evidence. It isup to the jury now to hear

our side of the case and whenever they have herd us,

without intermption from‘the defense, when they have heard
all we have got to show, witiout the presentation of any-
thing on that side -~

THE COURT: That featulre of it has all been gone over.

MR EREDERICKS‘: I just want tosay one word in clesing.

That we will not pari;icipate in any such procedure. It

simply makes our case absolutely impossible for when we
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are permitted then to bring in some other witness in re-
gard to that matter, and I will stake my reputation as a
men tmt Mr Rogers domsn't know one single, solitary |
thing in regard to MTs Caplan being or taken awa& th'efe,
that he is not at liberty, and with perfect propriety‘
to tell his client or anyone else. This happened six
months after he severad his conmection with us -- with
éur end of the case. |

MR ROGERS: I tried to be kindly zbout this matter, and I

resent the statement, if people will put themselves in deli-

in no delicete position. My reputation =s a practitioner
&t this bar will match with any man's in this room, and
there is no judge on this bench or any other judge, sir,
and I have practiced law in every state in this union

but nine, and there isn't a judge on this bench timmt
won't take my word when Istand up before him. Your Honoxr
sustained an objection here, and I took a ruling egainst me
because yéur Honor knew -- your Honor misunderstood what
I said, and I would not permit your Honor to linger under
that misrepresentatioh; would they do it? They would
not. Now, counsel knows very well timt he cannot tell me
to turn mpself loose, and that I don't know something

about this matter.
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1 subpoenaed Mrs. Caplan the last time she was here before
this time.

MR . FREDERICKS. 1t ie just a year , almost a year before.
MR . ROGERS. That is a public matter, not a year before, not
8ix months before.

TﬁE COURT. Gentlemen, 1 think the court is fully advised

of the situation at this time. 1t is a very important
matter and a very unusual one, ahd 1 wish to take a few
minutes to consider the matter. 1 have had it more or less
in mind since Mr Rogers outlined it to me before court
corvened this morning, but in the meantime we have HMr. Monroe
here onthe witness stand and he might return to the witness
stand and have his exauﬁnationiconcluded and then probably
take a little recess and there will be a ruling on this

very unusual and very interesting matter. At the present

time 1 am not quite ready to rule on it.

GEORGE 0. MONROE,
resumes-the wi tness stand for further direct examination.
BY MR . FORD. Q Mr. Monroe, before lunch l'asked‘you to get
the affidavit--withdraw the question--1 hand you a document.

which 1 exhibited to coun%el just before the noon recess
‘ or no
and ask yovu whether/that is one of the documents filed in th

matter of the contempt proceedings against George Beam?
MR . APPEL. Ve object to that onthe ground it is incompe tent

i no
jrrelevant and jmmaterial for any purpose whatsoever,
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to other parties are not evidence in this case agains t the
defendant. 1t is hearsay, does not tend to prove ény;i
element of the offense charged in the indictment. |

THE COURT. Objection overruled.

MR . APPEL* We except. '

A vyes, sir, this is the warrant of arrest that is referred
to in the minutes of July 31, 1911.

MR, FORD. We offer this docurent in evidence, if the court
please. |

THE CLERK. People's Exhibit 19.

MR . APPEL. We object to that onthe ground it is incompetent'
irrelevant and immaterial, no foundation laid for the intro-
duction of the document, it is hearsay and the contents

of it not being any declaration or act or thing on the

part of the defendant in relation to any matter in this casg
or any declarations by him made of any matter, it has no
connection with this matter at all.

THE COURT. Objection ".overruled.

MR . APPEL. We take an exception.

MR. FORD. 1 now ask leave to read it into the record.

That will be exhibit No. 18 |

THE CLERK. No. 19.

MR . FORD. (Reading) "In the Superior Court of the County

of los Angeles, State of California. State of California,

County of Los Angeles, S.S. The people of the state of
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California to any Sheriff, Constable,¥arshall or Policeman
in this state: Proqf of affidavit having this day been
made before the Superior Court of the Coun ty of Los Angeles,
chagﬁng one/ggz;gﬁith a contempt of said Superior Court,
committed in the refusal of the said George Behm to answer
cer tain questions propounded to him by the grand jury of
the said Superior Court of the County of Los Angeles on the
4lst day of July, 1911 in a matter then being investigated
by said grand jury, and wherein said George Behm had
been called and was attending and sworn as a witness, as is
recited in said affidavit on file in this said county.

"fou are therefore commanded forthwith to arrest the abowme
named George Behm and bring him in before the Superior
Court in Departwent 9 thereof forthwith to answer the charge
contained in the said affidavit, and show cause, if any he
has, why he should not answer the said questions, and each
and all of them so propounded to him btefore said grand
jury as aforesaid, or failing so to do to show cause, if any
he has, why he should not be punished for contempt of said
court committed thereby and if the court be not in session
that you deliver him into the custody of the sheriff of the
county of Los Angeles, or if he reQuire/t;at:}§ you take
him before any magistrate in that county, or in the county

in which you arrested him that he may give bail to answer

to the said charge contained in the said affidavit in the

sum of Two Thousand Dollars. Given under my hand, with the
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seal of said court affixed, this 31 day of July, 1911, by
order of said qourt; He J. Leland Clerk, by George B.
Whiteleather, Deputy Clerk."

"The Clerk is directed to issue the within order.

Geo. H. Futton, Judge."

MR. FORD. "I hereby éertify that 1 served the within
warrant--" that has nb part of it--1 beg your pardon,
unless you desire me to read it.
Q Was M, Beam brought into court?
MR . APPEL, We object to that as incompetent, irrelevant
and immaterial, no foundation laid for the introduction of
the evidence, not the best evidence, and upon the fur ther

ground that it is hearsay, not connected with any matter at

" issue and being collateral thereto.

THE COURT. 1t seems to me it is not the best evidence;if
he was browht into court there is a record of it.

MR . FORD. 3f the witness knows it, your Honor, of his own
knowledge, that is just as good evidence as the record,
unless he is depending on the record for his recollection,
THE COURT. Does he know it?

BY MR. ™ORD. Q@ Do you kﬁow whether or not he was brought
into cowrt? A Yesg sir; 1 do.

Q Were you present when he was bromght into court?

A 1 was.

MR. APPEL. Just a minute--

Q Did you see--
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MR TORD: That question was somewhat suggestive. I did
not recognize it uéltil after he answered it.

MR APPEL: Oh, yes --

MR FOR'D:_ However, this witness is not a witness --

MR APPEL: Do you want an objection here?

MR APPEL: Certainly. If counsel will give us an oppor-
tunity. ,

TEHE COURT: I stopped him for that purpose. Let us have
the objection.

MR APPEL: Ve object to the testimony; we object to the
answer of the witness and thek questibn and the answer
given. |

THE COURT: Strike out the answer for the purpose of ob-
J ectiom. |

MR APPEL: Upon the ground it is incompetent, irrelevant
end immaterial, hearsay, no fourd ation laid, assuming a
fact not in evidence, and it is leading and suggestive,
and does not tend to prove any issue in this case.

THEE COUR‘I‘ﬁ Objection sustained upon the ground it is
leading.

MR FORD: We would concede thmt, but we thought that
this class of witness -- Very well.

é Was he arrested and brought into court?

MR APPH:: We object t'o that on the ground no foundation .
has been laid for the introduction of that, not the

evidence; it is immaterial for any purposes, it is hear
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say; calling for a conclusion of the witnesse.

TEE COURI: Objection overruled.

MR APPEL: We take an exception. A Yes sir, he was
brought{into court.-

MR TORD: At the time he was brought into court, was there

Sy Ot o W N

any return made out on this #nd attached to this exhibit 18.
7‘\befo?e tl?e same was filed in your court?//*

8| MR APPEL: We ohject to thet upon the same grounds stated,
91. and upon "che last objection. ,

10| oum coumr: Objection overruled.

11| MR APPEL: We take an exception.

12-—~a The return as it is now was attached to the warrante

13| o then you"ﬁled? A Thén I filed it.

14! @ And was that returmn attached before the retumn you re-
15| fer to? A Yes sir. ‘

16 Q And the decument had that attached vhen you filed it?
174 A Yes sir. |

18| MR FORD: We now 6ffer that portion a2s part of the same

19| oxnibit, echibit 18.

20 | MR APPEL: We object to timt on the ground it is not --

21| it has no place in this trial, incompetent irrelevant and
22 immaterial, not binding upon the defendant; it is hearsay,
23 no fqund at‘:ion laid. _
24| oHE counT: Ob;jection.overrule‘d'.
25 | MR APPEL: We take an exception.
26 | THE CLERK: Fxhibit 19.
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MR FORD: No, it is a part of 18, andwe ask that it be
made part of exhibit -

MR ERE[DERICKS: No, that is 19. A

MR FORD: Oh, yes, as part of 19. (Reading :)
"Sheriffts office. County of Los Angeles. ss: I hereby
certify‘ that I have served the within warrant on the 3lst
day of July, A.D., 1911, on George Behm, being the party
nemed in said warrant at the county of Los Angeles, by

showing the original to the ssid party personally and inform

ing him o'f the contents thereof, and bringing him before
the court. W. A. Hammel, Sheriff of the County of Los
Angeles. Dated July 31st, 1911, by J. J. Henry, Deputy."

Q@ I attract your attention to the following wording

in the beginning of this warrant: "Proof by affidavit
havix}g this day been made --"

MR APFEL: We object to tet as not being the best evidence,
calling for secondary evidence. They are try'ing’to

prove their record here, and the statute’f prescribes that

the best évidence of the record is the record itself, as

to vhat was done, in referen ce to the matter,

MR FORD: 1If the court will pardon me, I have had Mr Monroe
search -- _ o

MR APPEL: I object to vhat he has done or has not done,
he can ask the Witness' anything to lg the foundation.
MR FORD: I would like to be heard vhen I start in withe _

a1t being interrupted.
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MR APPEL: I object --
MR ¥ORD: I wish to state to the court I have requested
Mr Monroe to produce the original effidavit and he informs
me that the seme has been lost and that he cannot find
ite I em now laying the foundation to show its existence
and its loss, thich I must do before I can introduce second-
ary evidence, é,s to vhat it wase I have here & carbon copy
of the original which I intend to identify end introduce,
but I must first show by this witness such an affidavit
did exist, and was filed, snd it was last before I will
be allowed to do thate
THE COURT: You want to lay the fourdation to prove its
loss? ' , |
MR FORKD: Yes, your Honor.
MR APPEL: Ve are‘not objecting to his asking the witness
questions, but we are objecting to his constently tesii-
fying what he has done or hasn't doney that is immaterial
to me, to the jury end to the whole world, his acts do not

cut any Tigure.
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THE CQURT. What is the question, M, Reprter?
(Ques tion read.)
MR. FORD: And 1 Just started to ask the question which the
repor ter apparently didn't get.
THE REPORTER. Then comes the objection by Ur. Appel.
BY MR . FORD., Q Was there an affidavit filed by the
foreman of the grand jury then in session, before this warra
of arrest was issued?
MR . APPEL. VWait a moment--we object to that on the ground i
is not the best evidence, it is immaterial.
THE COURT. Overruled. The witness is directed to answer
yes or no. |
MR. APPEL. We take an exception.
A Yes, sir.
BY MR. FORD: Q Have you made search for that affidavit?
A 1 have. |
Q Where is it? A 1t cannot be found, we are still looking
for it in that department.
Q Was it filed where the other papers were filed? A 1In
the miscellaneous records of the reports of the grand jury.
Q In what office? A In the County Clerk .
Q And you are unable to find the original affidavit? A 1
am.
MR . FORD. 1 have exhibited a copy to counsel, who are

looking at it, your Honor .

nt

THE COURT . let me see the copy of it.

MR, FORD. 1 do not suppose we can introduce the carbon ¢
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- MR, FORD. 1 call your Honor's attention, and let the

" of the Superior Court. Ques tion is withdrawn.

THE COURT. Objection overruled.

™D
o
o
ey

by this witness, without the consent of the defense.

THE COURT., (Examines document.) ‘

MR . FORD. ‘Q What further records have you concerning

this same transaction, !ir. Monroe? A TFollowing the

order signing the affidavit warrant was filed and citation
was continued to August last.

MR . APPEL. We object to the witness referring to any
record of any kinéd in reference to the matter inquestion on
the ground it is incompetent, irrelevant and immaterial,
hearsay , no foundation laid for the reading or the referring
to any document that the witness may have in»his hand, and

to which his attention haé_been calleda.

record show that the book is the same book concerning
which and from which he testified this morning, namely, it

is the original record of the proceedings in Departiment 9

BY MR, FORD. @Q }s this book the record of Department 9
of the Superior Court of the County of Los Angeles, State
of California, for the month of July, Augus t, 19117

MR + APPEL., We concede that.

THE COURT. Ccunsel conceded that.

T4

MR. FORD. Also that it was made by the witness and he know

it to be corredt?
MR, APPTEL. He has testified to that.
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A (Reading) ‘"Wednesday, August 3, 1911. 1n open court,
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MR. APPEL. We take an exception.

A Yes, sir, it is.

BY MR, FORD: Q Just read the minutes, then of August 1lst,
1511, A (Reading.) "Tuesday, August 1. 1n open court,
Hon. Walter Bordwell, Judge Presiding, clerk, sheriff and
reporter present. 1In re contempt of court of George Bgﬁm.
Citation continued to August 2nd, 2 P.M., 1911 and the defedd-
ant allowed to go onvhis own recognizance."

Q@ ¥Have you any record of the court's proceedings on August
2nd? A Yes, sir .

Q Rread that record.

MR . APPEL* Wait a moment--we object to that. We object

to the reading of that alleged record upon the ground it is
incompetent,'irrelevant and immaterial,'hearsay, no founda-
tion laid and we are entitled to have the foundation before
the witness reads the document in evidence, and upon the
further ground it has no connection with this case in any
way, shape or manher,'it is collateral to any issue herein.
THE COIRT* Objection overruled.

MR . APPEL. We take an exception.

Hon . Walter Bordwell, Judge Presiding. Clerk, sheriff and
repor ter present. 1n re Contempt of Court by George Behum «

Citation continued to August 3rd, 2 P.M. 1€11."
MR. FORD. Will you read us the record of August 3rd?

A Yes, sir.
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MR, APPEL. let this objection go to the whole matter, your
Honor « '

THE COURT. 1t will be so understood, Mr. Appel.

MR . APPEL+ The same ruling and excepfion.

THE COURT. Yes, sir .

A (Reading) "Thursday, August 3, 1911. 1n open court,
Hon . Walter Bordwell, Judge Presiding. Clerk, sheriff

and reporter present. 10 re Contempt of Court of George
Beam. Citation continued to August 5, at 10 A.M. 1911."
ME. FORD. At what date? A August 5.

MR . FORD. That.is all. We now offer in evidence all the
portions which have been offered by the witness today and
yesterday as an exhibit. ™The book may remain here, we take
the same course With reference to the preceding pages of
the records.

MR . APPEL. ¥e object--

THE COURT . The same objection, the same ruling and an

exception.
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Jjection having teen made at the time, that no foundatio
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MR APPEL: -- to the portions so read asnd to be offered
as an exhibit, on the ground that the matter therein con-
tained and read by the witness, is incompetent, irrelevant

and immaterial; hearssy; no foumdé&tion laid; collateral

~to any issue in this case, .end no foundation leid for the

reading aqd.introduction of the.document in questione

THE GOURT: Obj ection overrulede |

MR APPEL: Vie take an exception.

MR FORD: Cross-examine.

THE)COUET: This exhibit better be identified by a number.
MR FORD: We offer it as number 20, then, and let the re-
coré???wcontains all the records testified to by this wit-
ness.

@ That is correct, is it not, st ell1 times, in this case?
A Yes gir, ‘

Q@ Is thet correct, Mr Monroe? A Yes sir.

MR FORD: Offered as exhibit 20, then.

MR APPEL: %e move tostrike out all of the testimony of

the witneés read by him from the minute:| book cormencing
with the proceedings of November 4, 8, 12, 18, 19, 20, 24 ean
the 1st, 2nd and 3rd of August, upon the groum and for

the reasons fhat before the reading and introduction of
said evidence, the provisions of section 2054 of the Code

of Civil érocedure of.the state of California were not com=

plied with. And we want the record so to show, the ob-
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m;as lzid for ’phe introduction of the records in question.
MR FREDER;CKS: The record will show whatever it shows.

THE COUR': Read that motion again, Mr Repo rter.

( Motion of Mr Appel -read.)

THE COURI': I think Mr Appel is correct on that.

MR FOBD: Section 2054 provides, whenever a writing is
shown to the witness -

THE COURT: Ir provides that the document must be shown to
courrel on the other side before he is interrogated.

It is true that this whole book vas exhibited to counsel

on the other side, but theirzttention was notdrawn to the
particular dates and times to vhich this motion was direct-
ede.

MR FORD: That is true, your Honor, as far as the George Behm
stuff in August is conéerned, and if counsel insists, of
course, we will have to allow the motion and start

all over end do it all over again. I would ask them to
inspect it nowe |

THE COURT: Counsel has made the motion and the court heas
no -opticsn except tograent the motion.

MR FORD: I will offer it to them for inspection at the
present time, if theystill insist, and your Honor rules
upon the motion, I will do it all over again. I under-

stood they had no desire -- I certainly would not have drivefl

chead.
MR APPEL: I dontt know what to inspebt; do you want me
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to look'over the vhole record?

MR ¥ORKD: No, I will ask you to look over the record re-
ferred to by George Behm's testimony, the record of |
July 31 sﬁ, August 1st, 2nd, 3rd, 4th and August 5the.

MR APPEL: The witness did not pass it over to co'unsel.
MR TORD: I offer the records to you, Mr Appel,

MR APPEL: They cannot do that with the vhole book like
that. Let each iten.z come &s it is introduced in evidence.
I kept urging my objections all the way through, and they
were absolutely disregarded by counsel, and I tried to
make it plain two or fhree times, I inserted words in
there that would convey to him he was not complying with
the lawg

MR TORD: Pardon me, Mr Appel. I understood that they did
not desire to look at the book, and that point vias vaived.
MR APPHL: No sir, you could not understand that, Because
your Honor willsee in regard to three items --

THE COURT; The motion to strike out is granted.

R FREDERICKS: No use telking about it.

MR FORD: I wish to show you pege 209 -- I want the record
to show it, so as not to have any further trauble, page
209 of this record in the matter of the contempt of

court, affidavit and return, of George Behm.

MR ROGERS: (Exemining book.)

MR FORD: Page 21l. Page 213.

MR ROGERS: Counsel has seen it. Let the matter be de
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read. Ve wanted tosee the relations of it.

THE COUR': The reading waived?

MR FORD: Will it ve deemed that the testimony be restored
to the record, instead of forcing it through egain?

MR APPEL: Subject to the dbjections made.
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MR, FORD. With the exception that you waive that portxon
relatlng to the reading, Section 2054? \

MR . ROGERS . "Yes, 8ir .

MR . FORD. With the exceptions of that you have all the obje

tions?

' MR.ROGERS. Yes, sir.

MR. FORD. Very weli, does your Honor resgore it?

THE COURT, Yes, go ahead.

MR, FORD. Cross-examine.

MR . APPEL. No cross-examination .

THE CQURT- Gentlemen of the jury, bear in mind the former
admoni ticon. At this time we will take a recesa of ten
minutes .

(After recess. Jury returned to court room.)

THE COURT. 1 said 1 would rule upon the question raised

by #r. Rogers at this time. It is a very unusual situation,i

but too important to ignore it and pass it without some
definite action. 1 am in grave doubt as to what ought
to be done; there is no precedent to guide me, but it
seems to me to be a case of choosing the lesser of two
evils. 1t is undoubtedly an undesirable method of trying
a lawsuit to disoomﬁode the prosecuting attorney in the
presentation of his case; on the other hand, thematter

presented in the way tﬁat the application of the defendant

Ce-

except to choose the lesser of the two evils. 1 think
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lesser of the two evils, under the circumstances, is to
discommode the dietrict attorney.
MR ., FREDERICKS. 1t is not a matter of discommoding, your
Honor, it is a matter of absolute right.
THE COURT. Let me finish, Captain.

/
THE COURT. 1 think at this time the defense should be
permitted to call Mr« Johanneson and Mre Tveitmoe to the
witness stand,'uppn this condition: That they are called
f or the express and sole purpose of clearing up inthe
mind of the éefedant and associated Jounsel the matters
indicated by Mr. Rogers's statement. L ~That no
other subject will be gone into and that the district attor-
ney will‘iéve reserved to him the right of cross-examining
those witnesses at any future time, either now or at any
other future time during the progress of the trial, and
that they will be within hailing dis tance of the court at
any such time.
MR . FREDERICKS. Well, then, your Honor, if this is for the
purpose of clearing up sdmething in the minds of counsel
for defense, we have no objections, but we see no reason
why Mr. Tveitmoe and Mr» Johanneson should not tell counsel
far defense anything that they can tell onthe witness
stand . : ,
MR. FORD« They have already indicated that the testimony

of these men will clear up the situation. How do they khow
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if they have not been in conference With these very men?
THE COURT. Yes, 1 have thought of that. |
MR, FORD. How is it it will clear up the situation they
say it will, how do they know? |
MR . ROGERS. Mr. Johanneson told me Darrow had nothing to

‘do with it, He said, "Call me to the stand", that is what

1 knbw.

: N not
THE COURT. Gentlemn, 1 am/entirely satisfied with the

disposition of the matter, but the court:has taken such
action as it is given me to see can be takeh under the
circumstances . ‘

MR. FORD. 1If your Honor please, you have stated here this
matter was broght to you in chambers by counsel for defense
this morning. 1t was ané absolute surprise to us this

af ternoon, we were not taken into the confidence of the
court or into the confidence of the attorneys as to what

they intended to do. Mre Rogers told me before we came

in that he had a surprise for me, 1 asked him what it was bu

he didn't tell me, and 1 think we are at least entitled
to time to present the authorities to your Honor, and for
that purpose we ask your Honor to continue this case

until tomorrow morning at 10 o'clock, and if by that time

counsel can still prevail over Mr Johanneson and ¥r, Tveit-

moe,
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In order that we may present the zuthorities we ask that
an adjoumment be taken until tomorrow morning at 10
o'clocke We feel that this is so remarkable .. an eva-
sion of our rights and an invasion of the trial, we will
need until tomorrow morning at 10 o'clock to prepare
authorities to cite them to your Honor on that point.

MR ROGERS: I desire to differ with Mr Ford in saying I
have surprised hime A witness said to him, "Shall I be
in at 2 o'clock?" I said, "No, it will not be necessary,
I have another matter to present to the court." He said,
"Tell me what it is." I said, "No, not now." He said,
"You got & surprise for me?" And I said, "No more than
you give me sometimes."

MR FORD: You told me you had taken up the matter with
the court. -

MR ROGERS: vYyes, I did say I had taken up the matter vith
fhe court'.

MR FREDERICKS: I dontt think an attorney has a right to
go to a judge during the trial -- I am on most intimate
terms with the judges presiding, and I doﬁ't think any at-
tomey_hgs that right. |

MR APPEL: I suppo se,your Honor, it is a question of pri-
vileze as to whether or not zn attorney is properly in the
case 61' not, and vhether he can deal properly with the sub-

ject matter that comes in the regular course of his pro-

fession. That is nothing but -- if I should feel em-
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barrassed in any mattér that I shouldgo end consult with
the man presiding in the court before whom I am trying a
case, I think I am in a position I think I should not be,
there is pothing wrong in that.

THE COURT: Igee no impropriety in it.

MR TREDERICKS: Let the other side be present so we can
square away and see where we are drifting.

MR.APPEL: fou might run after us then and havg us in-
dicteds Ve go to the court, and very properly. “Wé are
officers of the court, and we go there and ve consult as
to our best mode of procedure. We say, "Now, here, do you
think I ought not to proceed in this matter, because of
information I had gained on & brench of the case on the
other sid8] something like that. There is nothing improper
in that. I think it is conducive of good -“behsvior.

MR FORD: I don't think that is really the point before
‘the court.. The point is whethe we are entitldd to an
adjournment.

THE COURT: You are entitled to an adjournment and you can
have one, unless you have some other evidence on other
mattees; 1f you want to adjourn at this'time -

MR FORD: We will introduce some metters. UYe have two
witnesses here that will be very brief. Ve might as well
introduce them, I presume. |

THE COURT: Very well. Just suspend the matter. You te

‘the statement that has been made &s being the present m
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of the court upon the matter, but if -say, half past 9 --
can you get in that early?

MR FORD: We prefer 10 o'clock.
TEE COURr': All right, you have that right.

CHARLES WEIR, a witness called on behalf
of the people, being first duly sworn, testified as fol-
lows:

DIRECT EXAMINATION
¥R TORD: State your name? A Charles Weir.

Q There do you reside? A 3049 West Sixth street, Los
Angeles,

Q@ During the months of July and August, 1911 -- withdraw
that questioni. That is your occupation? A Lumber bus-
iness. - |

Q@ Here in thecity? A Yes sir. | |

Q Vith what lumber company? A Weir & Jordan.

Q During the months of July and August, 1911, did you oc-
cup sny official position with the grand jury of this
county? A I was foreman of the grand jurye.

Q On the 31lst day of July, 1911, did you, as foreman,
preside over the grand jury on the session of th._at date?

A I did, if we had a session on tmat date; I think we

daid.
Q@ Do you recall about that date -- do you know one

scanned by Lk




© 0 9 & Ot = W NN

M N DD DN N DN DD kR e ped e e ek e ek
S U e W N R O © 0 =3 S Ul e W DN = O

] ' 2063
Georg'e Berm? A Met him in the grand jury room several
times.

MR ROGERS: Then, if your Honor please, that sppears from
Mr Weir's statement that he met a witness or the person
named in the grand jury room; I have heard very much said
about the secrecy of the grand jury, and the cath of the
foreman of the grand jury, and ﬁhe statements of the law
as they are c~ontgined in the codes, seem to be getting

pretty close to this line.
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A 1 met him outside of the grand jury room several times,
Mr. Rogers.
MR . ROGERS. 1 don't think Mr. Weir has the right to tell
who was in the grand jury room.
MR . FORD. 1 don't think the counsel contends for a moment

after having a shorthand reporﬁer write up the transcript

. concerning George Belam, the fact that he appeared before

sides,
the grand jury was stipulated on both, and we consented to

have the transcript written up yesterday for the defense.
The matter ié made public at the present time- 1 don't

see any force to his objection.

THE COURT. There isn't any objection.

MR, FORD. Q Do you recall whe ther or not he appeared
before you as a witness on that date?

MR. ROGERS. That is objected to as incompetent, irrelevant
and immaterial, forbidden by the statute, no foundation
laid, not being a proceeding or matter in which the grand
juror may be interrogated.

MR . FREDERICKS. He camn answer it if he wants to.

MR « FORD. Section 926 of the Penal Code provides that every
nember of the Grand Jury must keep secret whatever he him-
gelf or any other grand jun;rmay have said, or in what
manner he or any other grand juror may havé voted on a mat-
ter before them, but hay, however, be required by any

court to disclose the é¢estimony of a witness examined befors
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2071
it is consistent with that given by the witness in court
or to disclose--" that is not the section 1 wanted.

"To disclose the testimony of a witness examined
before the grand jury, for the purpose of ascertaining
whether it is consistent with that given by the witness
before the court or to disclose the testimony given beforé
them by any peréon upon a charge against such person for
perjury in giving his testimony or upon trial therefor."
Section 937: ™A grand juror cannot be questionéd for any-

thing he may say or any vote he may give in the grand

'jury relative to a matter legally pending before the jury,

except for a per jury of which he may have been guilty, in

making an accusation or giving testimony to his fellow

jurors."
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Section 925 provides for the person who may be

present during the session of the grand jury and provideé
for the taking of testimony and the requirement of secrecy
in that case, but in this case the juror has not yet been
asked to disclose testimony of a witness. He has not been
asked to state whether or not he appeared before them as a
witness, that is not a matter of secrecy; the witness walks
right inithe grand jury door in the préaence ol detectivés
frequently employed by the other side, in the opresence
of those interested, in the presence of the newspaper repor -
ters, and the fact that a man has appeared before them as
a Witness is published every day inthe paper. That isn't
a matter of secrecy . |
MR . APPEL. That establishes the lawé
MR. FORD' 1 am not asking what the peréoh testified to
at that matter, and yet we will show that this is a matter
of perjury that was committed before thé grand jury, before
we get through.
MR . A?PELu He isn't on trial here.
MR . FORD. We will show that the defense suborned thét
perjury; that is a fact in furtherance of the conspiracy,
and paid the witness to do it.
MR. DARROW. 1 object to that statement and ask to have an
exception on it. Counsel knows better.

MR . FREDERICKS. No, sir, we don't know better. Counsel
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in this case.

MR . DARROW. 1 want to ask an exception to that statement
and want the jury admonished to pay no attention to it.
THE COURT. The jury is admonished to pay no attention to
the statement of the district attorney coming from him as
evidence or to any other statement at any time as being

a fact in this case. 1t is your duty to be governed sole-
ly by the evidence that may come from the witness and

from witnesses.,

MR . APPEL. The question is whether or not what transpired
inside of that jury room presided over by the gentleman

in question here, was gotten or disclosed by him--

THE COURT. The important question is whether or not he can
testify whether or not a certain person appeared.

MR. APPEL. The secrets of the grand jury, the code pro-
vides that where--may not disclose the secrets of the
grand jury not only in reference to their acts, their
declarations also, what was said before them, whatever ac-
tions weré made in his presence.

MR . ROGERS. €all your Honor's attention to the Section:
"Every grand juror who, except when required by court, wil-
fully discloses any evidence adduced before the grand

jury in which he or any other members of the grand jury
may have sat, or what manner he or any other grand juror
ray have voted, is guilty of a misdemeanor. 1 don't

think M Weir--
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926: M"Every member of the grand jury must keep
secret whatever he himself or any other grand juror may
have said, or in what manner he or any othef grand juror mgy,
have voted on a matter beforehik; but may, however, be
required by any court to disclose the testimony of a witness
examined before the grand Jury, for the purpose Qf ascer-
taining whether it ie consistent with fhat given by the
witness before the court, or to disclose the testimony
given before them by any person, upon a charge against

such person for perjury in Biving his testimony orvupon

987: "A grand juror caﬁnot be questiocned for any-
thing he may say or any vote he may give in the gr;nd |
jury relative to a matter legally pending bvefore the jury,
except for a per jury of which he may have been guil ty,
in making an accusation or givirg testimony to his fellow
jurors."

Now, if your Honor please, it doesn't appear to

be within¥~
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MR FOBD: ‘I have an suthority right on that point.
MR ROGERS: I haven't looked it up and possibly I may look
it up during the time counsel is trying to look up --
MR FORD: If the court please the nemes of witnesses are
not things undivulgable; the names of witnesses are pu@
on the indictment when the indictment is returned. Your
Honor .is familiar with the rule; the exception of one
thing means the exclusion of another. . The section states
the circumstances uﬁder which the testimony or the thines
that the grand jury shall do and shall not divulge them.
It states the circumstances under vhich they shall nof
divulge them, consequently they have the right under
circumstances where the interests of justice demand to
divulge them, &nd this section is for the protection of
the members of the grand jury, not for the protection of
the witness. That has been decided in a number of different
cases, and in BEx-parte Schmidt, 71 Cal., beginning'with 212,
this wgs a case where the claim vas maie on the part of
the defense that the names of 21l thé'witnesses who had
sppeared before the grand jury had not been endorsed upon

the foot of the indictment. (Reading:)

"On the hearing of the motion and in support there
of, the petitioner, a member of the grand jury, was called
and sworn, and was interrogated as to whether any person

was examined as a witness before the grand jury whose name;

was not inserted at the foot of the indictment or endor
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of all the witnesses is made ground for setting aside the
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on the ground fhat he would thereby be disclosing secrets
of the grand‘jury room; and such refusal was by the

court below adjudged a contempt, and the petitioner was
permitted. Hence this writ. Section 243, Penal Code,
declares that the names of the witnesses examined before
the grand jury, or whose depositions may have been read,
must be ‘inserted at the foot of the indictment, or endorsed
thereon, before it is presented to the court; and by

Section 995 the failure so to insert or endorse the names

indictment. By Section 935, no person except the district

attorney and witnesses under examination are permitted to be
present at the sessions of the grand jufy. lf, therefore,
neither the members of the grand jury nor the district
attorney could be called upon to state whether any witnesseg
were examined other than those whose names have been inser te
or endorsed, a barren right to move to dismiss is given
without fhe power to ascertain whether or not the statute
has been complied with. Under our statute, the names of
witnesses before the grand jury are not secrets to be un-
divulged, at least for the purpose herein referred to;

hat moment

before the moment an indictment is presented, t

the names should be a'part of the record."

scanned by LALARLIBRARY



© 00 =1 O O B O DD

DO K2 B DO DD DD DD kd b b ek e R 1
S T B W N R S ©® 0o Ol ol W D O

2017
Now, the lew permitting and directing and instmcting
the District Attorney to prosecute persons for crime does
not mean to take eway from the District Attorney the right
to put before this jury all fhe facts, all the pertinent,
material and relevant facts which belong before this
court and before this jury. One of the things that we
want to show is that George Behn wes a witness. If this
witness' mouth is shut because he was a member of the
grand jury we would be unable to show that he was the
witness before the grand jury. Ve would e unable to
show that ihere was any material matter pendins bvefore
that grand jury, and consedquently we could never show
something that your Honor has decided we have a right to
show, namely, that this defendant bribed & witness to
appear before the grand jury in furtherance of the con~
spiracy to defeat justice in the prosecution of the Mc'
Nemars case, bribing him to go there and commit perjury,
and that he is guilty of suborning perjury, and bribery
in connection with this. '
MR ROGERS: I take exception to the lest statement of
couns e1'.
¥R FORD: My remerks are addressed to the court and not
to the jury, and it is not intended tmt this should bve
taken as evidence, end I think the jury so understand it.
If your Honor has any doubt about th_e jury's ﬁnderstandi

I wish you would admonish them again.
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THE COURT. 1 have no doutt the jury has been admonished
on that identical remark.
MR. APPEL. And after admonishing them, counsel continues
trose remarks, the admoﬁition being in effect an expressio%
of the court at the request of the defendant that the
remarks are not proper, and still he continues to do it
for thzt reason, and we again assign his conduct and his
persisting in making these remarks as prejudicial to
this deferdant and as error.
MR .CFORD. 1f the court please, 1 have no objection to the
jury being excused. 1 desire to address the court, and
1 ask your Honorﬁtb have them retire, and 1 think we wouid
save time if your Honor will excuse the jury when 1 am
talking. You can bring them back when 1 have finished.
Section 926 of the Penal Code and the provisions therein
contained; relate to a grand juror when called as a witnesék
and provides that a éran juror may be required by any
court to disclose the testiﬁony of a witness examined before
the grandbjury in cases mentioned in the section. Granting
that a grand juror can only be conmpelled to disclose the
#estimony of such witness in the cases mentioned in the
section referred to, it will be observed that no grand
juror was called here to make any disclosure whatever.
The only witness calléd in relation to this matter was

Flournoy . 1t may be further remarked that it seems that
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20719
only for the protectionof grand jurors, and not of the
witnesses before them, and that the witnesses cannot
invoke it," neither can the defendant in this case.

‘R . ROGERS. is that im the case?

MR. FORD. That is my own comment. (Readipg) "The fact
that a person was called, sworn, and examined as a witness
before a grand jury does not come within the rule of
secrecy . 1f it did, it is violated when an indictment is
returned with the names of the witnssses end&rsed on it

or inserted at its foot. Publicity is thus given to the

fact, and a publicity, too, that is required by the statute."
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_have a right to as

08U

In the case of this particular witness, Mre
Dehm, counsel yesterday went further than we are séeking
to go at the present time. They went further and wanted the
very testimony given by this witness and we consented that
they might obtain it. That is, we made no serious ob-
jection to it . We expressed our own intention at that time
to produce that testimony in this court and before this
jury for the purpose of showing that the crime of per jury
had been committed, which would be a case provided for by
the statute, that we had a right to in the prosecution for
per jury or in proof of perjury. Counsel, yes terday, wanfed
it merely for the purpose of being able to cross-examine
a witness on the stand, a matter really to which they
were not entitled. They had a right to call the members

of the grand jury to show he made different statemehts,

on the stand, or beforethey knew that we were going to

call the witness or call the witness %o the stand » Ve

made no serious objection to it. This witness's testimony
is now in the hands--Mr. Behm's testimony, the fact that he
appéared before the grand jury, is now in the hands of this

d eferd ant by the order of the court, and they have access
to it, and they have raised this point at this time, it

s eems to me, entirely out of place ur.der the circumstances,

but whether it be out of place or not, we maintain that we

k this witness whether or not . Behm§
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appeared as a witness btefore the grand jury, as was in this
very case 1 cited to your Honor. That is a fact that is
made public, and it would be absurd to say we could not

ask that ques tion .
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THE COU: " “heat 15 the .question? '(L.as‘c question read by
the reporter.) A Yeg gir.

TI-E COUTT: Objection overruled.

?-,ﬂf’; IR Immediatély after his appearance Lefore the
grand jury, did you,hs the foreman of the grand jury take

any action in resard to his eppearance before the crand

jury. . i
MR APPEL: Ve obj ect to thsat as incompetent, irvelevent eand
immaterial, Torbidden bystatute, and no founda*ion laid,
callins for = conclusion of the -ritness.

TEE COUNT: Let me set that question.

MR YOTD: I will withdrew it.

0 Pid you file an affidavit rith Judse Bordwell -~ with
the court, in regard to George Behm as a -witness?

MR TO0GERS: Objected to as imc ompetent, irrelevant and imma
terial snd hearsay o°nd no foundation laid.

ThE COURT: Objection overruled.

A Yess
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MR, FORD. 1 might state for your infommtion that the
original on file referred to inthe record cannot be
found. 1 will ask/you to--

MR . APPEL. We object to that statement .

MR. FORD. 1t is in‘evidénce.

MR  APPEL. 1t is not in evida;ce.

MR. FORD. Mr, Monroe so testified.

MR, APPEL* 1 know what Mr, Monroe testified . Said he

was a deputy and the paper was on file inthe office. He
looked for it and couldn't find it and that he was still
searching for it yet, and that is not sufficient founda-
tion for any secondary evidence. being admitted in evi-
dence. 1t is not sufficieht. There isn't sufficient
foundation. There must be--the very fact they were still
hunting for it would indicate to the court that they

have not made up their mind that the paper is not in the
cus tody 6f the county clerk.

THE COURT 1 believe M. Monroe did so étate.

MR . FORD. 1 now ask you to look at thos document, read it
over carefully before 1 ask you any quéstions concerning
it. wnave you read that before taking the stgnd, Mr. Weir?
A Yes, sir.

Q State whether or not that is a copyt of the affidavit--

of the original affidavit filed by you in Judge Bordwell's

cour t?

MR. APPEL. We object upon the ground it is incompetent,

scanned by LALEWLIBRARY




© 00 a1 & Gl B W DD

B0 B DO DO DD DD DD bk e e e e e e pd e
QW%WNHOQOOQCBOTH&W[\DHS

~y

084
irrelevant and immaterial for any purpose whatsoever,

that if it were a copy it would not be admissible bécause
rio proper foundation has been laid for’its introduction,
on the fur ther grognd it is calling for the conclusion or
opinion of the witness by way of comparison and on the
further ground it is hearsay, immaferial; it is collateral
‘to any issue in this case, and that he is prevented from
testifying in reference to it under the circumstances
whatscever, and lty him as being a member of the grand jury
in question.

THE COURT. 1 think Mr. Monroe testified he was still hunt-
ing for it, that he had been unable to find it so far, énd
if your Honor wishes the search continued or counsel for
d efendant wishes the search continued--

MR, APPEL. Our objection is in:

THE COURT. Objection overruled .

MR . AﬁPEL. We take an exéeption.

A What is the question?

(Last question read by thereporter.)

A Yes, sir . ‘

MR. FORD. We offer this as an exhibit, number 31.

MR . APPEL. Objected to as incompetent, irrelevant and

jbmmaterial; it is hearsay and no foundation laid, no wise

t, what Mr. Weir may have sworn to

binding upofi the defendan
the affi- .

at any time OT place in reference to any matter,

e a substitute:

davit cannot be ma d The fact of his
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;filling the affidavit %ghdcubtful materiality. The
relevancy of the contents of the affida%gihnot the best
evidence, incompetent, no foundation laid and hearsay. |
Appears to be the affidavit of the witness upon the stand.
R . FORDs The affidavit itself, your Honor, is not offered
in proof offgiutn of the recitals therein contained, but

as soon as it is offered we shall then proceed to examine
the witness as to the truth.of,each recital.

THE COURT. Objection overruled.
MR. FORD. People's Exhibit 21.

MR . ROGERS. What is going to be done with the affidavit,
may l-ihquire? |

THE COURT. File it as an exhibit.

VR . ROGERS .Does the exhibit contain writtenpmatter, typewrit|
ten matter, words and language?

MR . FORD. 1t does. 1 will read it into the record so it
will show just what it does contain .
MR . ROGEFSWi\%%F%%g reading of the affidavit as incompetent,
irrelevant and immaterial, and no foundatlon lald, hearsay
and not the best evidence.

MR. FORD. 1t is the best évidence of the conitents of the
affidavit, it has been introduced.

THE COURT. Objection overruled.

MR. RCGERS. Exception.

¥R . FORD. (Reading) "

"iN THE SUPERIOR COURT OF THE STATE OF CALIFORN1]

i
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IN AND FOR THE COUNTY OF LOS ANGELES.

- e m e

INREGEORGE BEHM

FOR ALLEGED CONTEMPT OF COURT g AFF1DAVIT
FOR REFUSING TO ANSWER QUESTIONS. )

STATE OF CALIFCRNIA )
COUNTYOF LOS ANGELES ) o

Comes now Charles Weir, who being first duly
sworh, on oath, deposes and says: That he is now and dur-
ing all the times herein mentionedrwas the duly appointed,
qualified, sworn and acting foreman of the Grand Jury of
gaid Superior Court Leretofore by said Court duly and
regularly drawn, qualified, impaneled and sworn to inquire
into and ma ke investigation of all public offenses com-

ritted and triable by said Superior Court within the said

County of Los Angeles, and to present the sare to said

'Superior Court by indictment or accusation. That the

said Crand Jury now is, and during all the times herein
mentioned was regularly sitting and acting in the dis-

charge cf its said duties as hereinbefore merntioned. That

on the 31lst day of July, 1911, the said Crand Jury. to-

gether with thies affiant as foreman thereof, were sitting

énd acting in the discharge of their said duties as afore-
eaid at the Court House in the City of Los Angeles, in

said County and State, and then and there had under con-|
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first duly sworn, by the foreman, testified as follows:
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sideration and investigation the question as to whether
or not certain persons or any of them had been or were
guilty ‘or chargeable of or chargeable by indictment in
said Superior.Coupt with the crime of giving, offering and
promising to give/;gy witness or person about to be called
as a witness any bribe upon any understanding or agreemeht
that the testimony of such Witness:m or person shall be
thereby influenced, or attempting by any other means
fraudulerntly to induce any person to give false or
withhold true testimony, contrary to the provisions cf
Section 137 of the Penal Code of the State of California.
That in pursuance of their said duties and said
inveétigatiqn and/%ge prosecution of thke same, one George
Behm was called on the said 31lst day of July, 1211, and
duly sworn as a witness to testify and disclose his know-
ledge of and ccncerning the matters under investigation as
hereinabove mentioned, to and before the said Grand Jury .
That thereupon the following questicns were then
propounded to and asked of the said George Behm while sit-
ting as such witness as aforesaid by‘the District Attorney
of said County, and to which said questions thes&id
George Behm made answer and refused to make answer as
follows, and the following proceedings were had and the

same are hereby certified to the Honorable Superior Court

within and for the said County, as follows:

GEORGE BEHM, called as a witness, having been |
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Examined by MNr Ford:

Q What ie your name? A George Behm.

Q@ How do you spell it? A B-e-h-m.

Q How old are yoq? A Fifty-one years old.

What is your residende? A Portage Wisconsin.

Any street and number thére? A No, sir.

What is your business? A 1 refuse to answer.

What is that? A 1 refuse to anewer that question.

Qn what ground? A On that ground.

OH H OH O O O

What place are you staying in Los Angeles? A 1 refuse
to answer that quest:ion. |

MR. FORD. Mre. Foreman, will you read section 1324 of the
Penal Code to the witness. '

MR, WEIR. 1 would prefer you should read it.

MR. FORD. Do you instrudt me to read it?

M¥R. ¥EIR. Yes, sir.

MR . FORD. 1 will read you seciion 1334 of the Penal Code
of this state. |

(Said section ﬁae then read in full to the witness.)

¥R. WEIR. 1 wish you would explain that to the witness
and the jury, and see if he understands it .

MR « FORD. 1 tried to read it distinctly, ¥r. Behm. You
heard me, did you‘not? A Yes, sir .

Q And you understand that is section 1334 of the Penal

Code of California, which is the law of thie state?

A Yes, sir.
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rights, 1 will now proceed to interrogate you. What is

2083
Q You understand that the only ground upon which you may

refuse to téstify is that it might incriminate yourself;
that if you do make such objection, that nevertheless you
can be compelled to testify, but after making such an
objection you canﬁot be prosecuted for anything that

you may have testifieé to before this grand jury, except
that if you don't tell the truth of course you may be
punished for perjury . Is that your undergtanding of the
section? A Yes, sir.

Q@ Understanding this section now, fully and fairly 1
want you to understand that this grand jury is investigat-
ing a certain matter, namely, whether or not there ie an
attempt made on the part of any person or combination of
persons, separately or in connection with each 6ther, to
intimidate or corrupt witnesses, or corruptly to cause those
witnesses to withhold true testimony or to give false tes-
timony; that we are at the present tiﬁe investigating
any violaticns that may have occurred confrary to the
provisions of section 137 of the Penal Code of the state
of California. That is the matter upbn which you are now
being interrogated. Now} you understand all those
things, do you? A Yes, sir .

Q Now, 1 am going to ask you some nore questions, Hr.

Behm, and with that in view, and having informed you of youw

your name? A George Rehm.
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@ How old are you? A Fifty-one years old.

Q Where do you reside? A Tortage City, Wisconsin.

Q@ What place in Los Angeles are you stopping, M. Behm?
A That don't concern the case.

Q Well, where do you live in Los Angeles? A That don't
concern the case.

MR . WEIR. You refuse to answer that question, Mr. Behm?

A That don't concern the case.

MR. FORD., You refuse to answer, without stating the
grounds upon which you réfuse?

A That don't concern the case.

Q@ How long have you been in Los Angeles? A That don't
concern the case. |

Q Where did vou reside previously to coming to Los Angeles
--at what street and number in Fbrtage, Wisconsin? A Thatv
don't concern the case.

Q@ What was your business before coming to Los Angeles?

A That don't concern the case.

Q Do you refuse to answer those questions which 1 have
just put to you? A That don't concern the case.

Q Concern what case? A That don't concern the case.

Q What case do ycu refer to? A 1 don't know what you

refer to.

Q@ Do you know Ortie E. McManigal? A That don't concern

the case,

Q Well,i all the questicns that we ask you, lNrn Behn;
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whether they have any relevancy or not, ﬁe will endeavor to
determine tﬁat ques tion ourselves. If you are refusing to
answer on the ground that they are imraterial and do not
refer to matters now before the grand jury, we can take
that matter up before another tribunal. That is the
position you wish to ﬁake in regard to that question, is
it? A That don't concern the case.

Q@ ¥hat relation, if any, are you‘to Ortie E. McManigal?

A That don't concern the case. ,

Q Are.you the uncle of Ortie E.,MQManifal? A That don't
concern the case.

Q When did you last see Ortie E. McManigal? A That don't
concern the .case. |

MR . MATTHEWS. Were you instructed before coming before

this grand jury, to make that answer to every question?

A Trat don't concern the case.

MR . FORD. Mr. Behm, do you know Mrs. Ortie E. McManigal?

A That don't concern the case. ;

Q Do you know Clarence Darrow? A That don't concern the
case . | '

Q Do you know Job Harriman? A That don't concern the
case.

Q Do you know a detective by the name of Harrington?

A That don't concern the case.

Q Do you know a man by the name of Tyrrell? A That

Q

scanned by LALAWLIBRARY



[N I

V]

© o0 =1 o Ot

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

082
Q Were you ever at 414 South Sangamon Street in the city
of Chicago? A That don't concern the case. »
Q Do you refuse to answer that question, k. Behm? A That
don't concern the caée.
Q Do you refuse to answer the question 1 have Jjust put
to you? A That don't concern the case.
MR, WIER. Mr. Behm, you fully unders tood the reading of
that section, and the statement of the district attorney
of what your rights are; that you have a right to
refuse to answer, or to make objections, if you think you
are gqing to incriminate yourself; but your answerse are
hardly fair . 1f you don't want to answer the question,

say you don't went to answer it.

| A That don't concern the case.

MR. WIER. Then you can't make any other answer to any
other question than that? A That don't concern the case
MR. FORD. Were you ever at any time at 414 South

Sangamoh Street in the city of Chicago, state « 11linois?
A That don't concern the case.

Q Did you ever meet Mrs McManigal at that place? A That
don't concern the case.

Q Did you, previous to coming to the city of Los Angeles,
California, meet Mrs. YcManigal, Clarence Darrow, and

the father of Ortie E. McManigal, at 414 South Sangamon

street? A That don't concern the case.

Q@ Do you refuse to answer that question? A That don'
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concern the case.

Q@ Did you ever meet them at any other place? A That
don't concern the case.

Q Do you refuse to answer that question? A That don't
concern the case.

Q@ 1s that the only ahswer ttat you are going to give to
any other questions? A That don't concern the case.
Q@ Is it or is it not a fact that the business upon

which you came to California was a contract with some per-
son or persons to interview Ortie E. McManigal? A That
don't concern the case.

Q And that that interview was for the purpose of getting
ortie E. McManigal to change any testimony that he might
have given before the grand jury? A That don't con-
cern the case.

Q To withhold the knowledge of any facts concerned in

any proceedings pending in the state of California--
withhold them from the court? A That don't concern
the case; |

Q@ To withhold true testimony in those prcceedings and
give false testimony? A That don't concern the case.

Q 1s it nct a fact that you have at various times visited
Ortie E. McManigal at the county Jjail? A That don't

concern the case.

Q And that those visits were made for the purpose of

g Ortie E. McManigal to change the testmony which
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he had previcusly given before the grand jury? A That
don:t concern the case.

Q And that you wanted him to withhold all true testimony
in any subsequent proceedings against James J. McNamara
and J . B, McNamara and others? A That don't concern
the case.

Q And to solicit him or ask him to give false testimony
in those cases? A That don't concern the case.

Q Did you make promises to him of help of attorneys,
etc., if he would follow your directions? A That don't
concern the case.

Q How long since you saw Ortie E. McManigal at the county
jail? A That don't concern the case.

Q When did you last see Ortie E. McManigal before coming
to the state of California? A That don't concern
the case.

Q 1n whose employ are you at the present time? A That
don,t concern the case. |

Q Who paid your fare to Calif ornia? A That don't concern

the case.

Q DPLid you pay your own fare? A That don't concern the

case .

Q From whom did you procure the ﬁcney to cone to Californig
A That don't concern the case.

Q What wages did you receive before coming to Californ%??‘
\ !

That don'%t concern the case.
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Q@ By whom were you enabled to come to California?

A That don't concern the case.

Q@ . Have you entered into any arrangement with any persons
other than yourself to influence the testimony of Ortie
E. McManigal? A That don't concern the case.

Q Now, having repeatedly said that the questions 1

have asked you do not concern the case, do you know what
case you are referring to? A That don't concern
the case.

Q Upon what grounds do you refuse to answer? A That
don't concern the case.

Q@ Do you refuse to state the grounds upon which you
refuse to answer? A That don't concern the case.

Q You do refuse to ahswer? A That -don't concern the
case . |

Q Have ycu been instructed by any persons to0 refuse to
answer the questions propoundea to you by this grand jury
or before this grand jury? A That don't concern the
case. 7

Q 1ls it not a fact that you were instructed by lir Darrow
to refuse to testify, and‘that you promised Mr, Darrow that

you would refuse to testify? A That don't concern

the case.
Affiant further says that the questions propounded

to the said Ceorge Behm as hereinabove mentioned were and

are material to the matters now under consideration and g
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investigation, and that they are material and necessary
matters to and for the said Crand Jury; in order that they
may be enabled to obtain all proper, necessary and material
evidence and information to the prosecution and discharge of
their duties with respect to the matters under investigation
as hereinabove mentioned. '

WHEREFORE, affiant asks that this Honorable Court
make an order commanding ard requiring the said George PBehm
tc answer to and before the said Grand Jury the questicns
propocunded to him as hereinabove mentioned and set forth
to the best of hie knowledge and information, and that the
said George Pehm be cited to appear before the Court to show
cause why he should not be compelled to answer the said

questions or any of them as the Court may direct.

Subscribed and sworn to before me

this day of July, 1911.

( Endorsed.) -

cCopy

No...i!.l.‘..

Ir the Superior Court of the County of Los Angeles, State
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of California.
1IN RE GEORGE BEHM
CONTEMPT OF COURT.
AFFI1DAVIT. »
Received copy of the withines~.......this......day of.....
190...0ves Attorney foressiveoones
J« D, Fredericks, District Attorney, Hartley Shaw, Chief
Deputy , Room 51 Court House, Attorneys foreeeeeceeses
7373
PEOPLE
vs
CLARENCE DARROW
People's Exhibit 31 Filed
June 14 1912.
H. J. Lelande, Clerk by Sherman Smith, Deputy."

Q On the original were those signatures and blanks filled
out? | |
MR . APPEL. Wait a moment--we object on the ground it is
irrelevant, incompetent and immaterial aﬁd no foundation
laid, calling for the contents of én ins trumemt-which

is not before the court and to which counsel for the
defendant have not been--had their attention called to,
which has not been shown to counsel for the defendant and
we object to the witness being examined concerning the con-

' ' jon has first
tents of any instrument unless the foundation '
bgen shown—zunless the foundation for secondary evidence

has first been laid.
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MR F?RD:' Where is Mr Rogers? He looked at this.

MR APPEL: I am not talking about this. You are talking
about the contents of the original.

MR FREDERICKB: That has been introduced in evidence.

THE COUR$: Objection overruled.

MR APPIL: We take an exception.

MR FTORD: Answer the question. |

A  Vhat is it?

Q. On the original document, did you sign the blank and
were the other blanks filled out that appear here on the
copy to be unfilled? A Yes sir.

Q On the first blank, what did you sign? A Signed my -
own name, Charles Weir.

Q On the other blanks vhich were there had the signe-
ture of the clerk before whom they were sworn, been filled
in? A Yes sir.

Q TVith that exception is an exact copy of the original?
A Yes sir.

—Q Mr Weir, I believe you have already stated that you
were the foreman of the grand jury oﬁ that date -- was

the grand jury insession on that date? A On the 31st of
July, yes sir. |

é Were you on that date, was the grand jury and yourself
on that date investigating and.having_under congsideration
the question as to whether or not zny persons had been or

were guilty or chargedble by indictment in the Superior
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Eourt with the crime of giving, offering and promising

(AN

to give to any person or persons about to be called as
witnegses, any bribe upon any understanding or sgreement
that the testimony of such witness or person should be
thereby influenced, or aﬁ’i;,empting by other means fraudulent-
ly to induce any pérson to give false or withhold true
téstimony, contrary to the provisions of section 137 of
the Penal Code of the State of California?

MR APPEL: We obj ect to that as incompetent, irrelevant
and immaterial, hearsay, that the questiom undertakes to
invade the secrecy of the grand jury, the wtion by the
grand jury, or any member thereof; upon the further grourd
it is collateral to any issues in this case, no foundation
has been laid for the introduction of the evidence, hear-
say, leading and suggestive.

MR FORD: Your Honor will recall that I offered the affida-~
vit only for the purpose of showing the existence of it,
and the contents of it, as being in existence, but I e~
pressly sa‘ide didn't offer it for the purpo se of proving
the truth of its contents. If I had, your Honor would not
have permitted it to have been introduced, znd it has

been introduced only for the limited purposes. I never
int roduced this docwment for ‘the purpose of the truth

of its contents. We can only get that from the lips of a-

witness who knovs, and Mr Weir being the foremen, kmows, .

being present there; knows whether this is true or not,
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" spiracy, involving the commission of many crimes, and

2100
and wvhen we seek to prove the crime of perjury and sub-
ornation of perjury and bribery, i‘t is necessary to show
the instances and the investigation of the case and the
calling of the witness and the materiality of the testi-
mony and the refusal to testify truthfully or to withhold
the true testimony or to give false testimony, as the case
mey bes All of those things; it is a little different sit-
uation from the spiriting away of a witness,; its material-
ity and lack of materiality is of no consequence in this
case, in the perjury case, and materiality is of conse-
quence insofar as it is offered to prove brib_ery. We con-
tend, of course, that it is of no consequence. |
THE COURT: How about section 9267

MR FORD: 926, in the prosecution for perjury, the testi-

charge here of a general conspiracy, if the court pdease.
It is true thedefendant is not being tried on that specific

crime at this time, but he is being tried for a general con-

each one of those crimes involved in that general con-

spiracy must be proved in the same manner :and is subject
to the same rules of evidence as though he were on trial
for the other offenses. Wé cannot introduce evidence of

other offenses and other conspiracies, but showing the ex—

istence of each element necessary, and the rules coveringg

the produciion of testimony as to those other offenses is
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exactly the same as though he were being tried and as
though he were being changed'with that specific offense,
and as to the release of it, it has already been rel eased
right under the order of this court and it is not violative
of the secrecy of the grand jury, and as I called your
Honor's attention to in Ex-parte Smith and Ex-partg Young
and in People versus Northy,}in the 77th Cal., they lay
dovn the rule it is for the protection of the grand juror
and thisgrand juror is not claiming any such protection
and has pot claimed it. -

MR APPEL: Your Honor, we deny most emphatically that

this defendant is being tried for a general conspiracy

or for committing man& crimes. The statement made by coun-
Sel has been made often here, it is a series of misconduct
and a seriesvof ects showing misconduct on the part of
counsel. It is misconduct to state that, because he under-
takes to tell this jury here Mr Darrow is being tried for |
many offenses.

MR IORD: }You misunderstood me. 7

MR APPEL: I object to his saying to me that I misunder-
stood him. I am quting his language. The reporter has
it, and I again say that counsel sﬁould be admonsshed, and
the jury‘should be told.that Mr Darrow is not being tried

here for a general conspiracy, or the commission of many -

crimes, because it is sabsolutely untrue, because coursel

should not state, because it is his duty to be fair to
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our client the way he should be fair to the jury and fair
to himself and to the court, and this is not a case in
which a witness may _testify'-— the exceptions mentioned
under the statutes,; are the only exceptions under which a
juror may testify as to what occurred there. The secrecy
of the grand jury must remain invdolate except in instances
in vhich  the law allows them to testify, and there is no

power in the District Attorney to compel a witness to tes-

Ctify as to whatﬁthey were then considering or es to vhat

vas the matter under investigation. We certainly take
an exception to the conduct of counsel in earguing these
matters to the court in the manner in which he does, and
we ask the court to instruct the jury now that Mr Darrow -
that the statement of counsel that MTr Darrow is being

tried here for a general conspiracy to comit?:' many crimes,
is untrue; it is not so.

THE COURI: The court will instruct the jury, as before,
that the defendant is not being tried for anything ex- |
cept as ch‘arged in the indictment vhich has been read

to them. - )

YR FORD: 1In a notation in the large Penal Gode; sub-
division 20, I just quote the syllabus as it is there con-
tained ~- I have not the case, but I am satisfied fhat is
the law, 2nd we can prbduce othee atthorities, if nec-
essary. Under a statute containing the same l_angtiage as

that in the above s.ection it was held that the rule re-
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quiring grand jurors to disclose testimony of witnesses
examined before them cannot be confined td the two cases
mentioned, namely, where a person is being tried upon
that specific charge, although the statute does not show
that, although tried upon & charge -- I think that is the
point'whicﬁ'h your Honor address'es the question to counsel
on our side. The case says, in the statute containing the
same lenguage as that, it was held that the rulerequiring
the grand jurors to disclose testimony of witnesses ex—~
amined before them, cannot be confined to two cases mentiom-
ed, but they may be required to prove whatever deffndant
may have said while testifying before them.

YR APPEL: Thatever the defendant —-

MR FORD: I will ask your Honor to ask counsel to subside
vhile I am addressing the court.

THE COURT: I see no harm in the suggestion.

MR TORD: I have not been able to do it, and I have been
reproved by the court whenever I did it.

MR APPEL: ‘e made our objection and he answered our okhjec~
tion. , '

THE COURI': Let us discuss this question of lawe

MR FORD: Now, the charge here is that thecharge we are
making is, that MT Behm cormitted perjury; we are proving a
crime on the part of George Behm and not proving that we '

are entitled to the same rules as we would be if we had Mz

Bemm specifically on trial, and that thestatute does not
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contemplate that vherever it is relevant and proper that

we should prove that Mr Behm had comitted perjury,

that we cannot do, but in this case, merely because he
does not hapven to be specifically on trial we are charg-
ing that George Behm committed perjury and I have told
your Honor before, we will show that he did that at the
instance and request -~ I am addressing my self only to the
court and not to the jury in making the statement, not to
be regarded by the jury as etidence, -- but we will show
that the defendant was the one vho suborned him to do that.
That constitutes one crime. We will charge tha?jbribed

him to do it; that constitutes the other crime, and, if

the court please, we a.re anticipating the argunient upon this
point, because I am not asking the witness at the présent
time to state what the testimony was; I am asking him to sta
whether or not there was such a charge under investigation
before the grand jury, and section 926 says that he must
keepsecret whatever he himself may have said or whatever

he or any other grand juror mey have voted, and by the

rule that the ecclusion of one thing is the suppression of
enother, I think it would be fair to say in a court, at

a proper time where it is relevant, we would have a right
so disclose what matters were under investigation before
the grand jury, and that is the only question involved nowe.
I have not yet asked him what the testimony is. I. think ,
we are anticipatin,g‘a little, but I shall get to that in
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minute in another question.

MR APPEL: Now, your Honor, I again wish to have the jury
told that the statement of counsel that they want to prove
by this witrness that in a proceeding referred to in his af-
fidavit that this man mentioned therein, had cormmitted
perjury, is sbsolutely incorrect and untrue., The fact of
the matter is that the witness did not testify to any-
thing, he just simply said whatevef theyasked him didn't
corc ern the case, which is the only legal oio,j ection that

he could make, end which the law allows him to make,

that you cannot examine a witness comerning zny matters ox
things not p'ex;taining to the issue, even in open court
here, and the witness may say, vroperly, if he so regards
it, decline to answer an immaterial question le re upon

the stand, and becase he declines to answer does not con-
stitute perjury, never did con stitut'e perjury, never will-,
so long as there are judges and lawyers who have any brains
at 4a11. That is the only objection, your Honor, to t es-
tifying to the matters and things to which the questions
were addressed, in which the witness was within his legal
rights,. to say, "That don't concern the case".

That is the objection that was put into tl';e law books
long before we ever came onerth. If he will only read
kack to what is at the beginning, counsel will learn more,
and he won't make such a break as he makesAhere. Now, he,
is tryins to show perjury, your Honor, by the answers of
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Behm, which were objections. pe didn't testify to any-
thing ; he didn't say one thing or the other. He didn't
assert oné thing to be true and didn't deny another thing
to be untrue. The witness said there in the presence of
the grand jury, as far as I can gather from this affidavit,
end Mr Ford read him some questions, wanted him to testify,
and told him a lot of stuff as' to vhat would be con-
strued against him and what would not, that they could not
use the testimony =gainst him, and then wound up by say-
ing, "If you have any objection to testifying here, you
can make the objection", and the witness proceeded to do
what Mr Ford told him to do. "That don't concern the case."
Ee might have used Latin, but I assume the wiiness didn't
understand Latin and Mr Ford didn't understand Latin, so
he used plain, ordinary English, and explained himself.
They ¥ld him he could object to it end they are making
a hullabaloo here because the witness proceeded to do ex-
actly what they instructed him to do, and he calls that
perjurye. | |

Now, as Isat here and looked at it, that was a funny
proceeding, and then, because the witness obLjected to
testifying when they told him he could object, then the
bring him up in court and try him for contempt. There

is no charge of perjury in that ei‘fidavit there filed

before your Honor or before another court. That happen-

ed July 31st, nearly a year go, and no c harge of perjury
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~A Yes sir.

vestigation?

A Yes sir.

| 2107
has ever been brought against himy and he is talking
about perjury and then they say that in not having cormitted
perjury, that Mr Darrow was guilty of two crimes. He
‘-?ayé he was guilty of two crimes; one of suborning the
witness to commit perjury by saying "That dontt concern
the case"; the other one by inducing him to say that it
was not material, which vas not a statement of any fact,
and there he is guilty of eanother felony, and by the time
we get through here, why, the whole provisions of the Penal
Code evihdently were violated by MTr Darrow, in the gentleman'
mind. ‘
THE COURT: Read the question. (Question read.)
Objection overruled. |
MR APPHL: We excepte.
Q — BY MR FTORD: At the time Mr Behm was called as & witness

was he called during that investigation and upon that in-

MR APEL: Wait a moment. Ve object to thist on the ground
it is leading and‘su.ggestivé and it calls for a conclusion
or opinion of the witness, it is incompetent, irrelevent
and immaterial; it is hearsay; no foundation laid and dis- .
connected from any issue in the case.

THE COURT: Objection overruled.

MR APPEL: We except.
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MR ROGERS: Oh, oha

210#
MR FORD: Youstated in your affidavit to the court what
the questions and answers propounded, what questions were-

were

propounded to George Behm,and the answers thereto. Was

A
that statement of what had transpired correct?

MR APPEL: Ve object to that on the ground it is incompe-~
tent, and immaterial, hearsay, no foundation laid, discon-
nected to any issue in this case, and does not prove any |
element or issue contained in the indictment in this

case, calling for a conclusion of the witness.

MR ROGERS: It is not usual to say in an affidavit, "Is
that correct” for the purpose of substantive testimony.
MR FORD: It is to shorten time, I thought, if the court
pleases

TEHE COURI': Objection overruled.

@ BY MR FORD: Were these qestions so propounded mater-

ial?

MR FORD: Withdraw that.

Q Were all the statements made in this affidavit at
that timg true?

MR APPEL: We object to that upon the ground it is incom-
petent, irrelevant and immaterial to any issue in this

case; it is hearsay; no fourdation laid; it is calling for

2 conclusion and opinion of the witness and upon the fur-

ther ground that it undertakes to present to the jury the
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matters and things contained in the affidavit --

MR FORD: I withdraw the question.
THE COURT: The question is withdrawmn.

MR FORD: Cross—-exeamines.

CROSS-EXAMINATION
MR APPEL: Will you %ve kind enougsh to state what was the
matter under investigation before the grand jury? A The
matter under investigation b efore the grand jury, they were
investigating Mr Belm to see whether anybody hal been trying
to influence him in any vay with reference to givineg tes-
t_imony, or in giving testimony.
Q@ Youwere investigating him, is that right? A Ve
were interrogating him, yes.
Q@ How? A We were interrogating him. '
Q@ Youwere in egtigating him, you just stated that. A He
was a witness.
Q@ Will you answer my au estione
MR TORD: Just a moment. I don't think c cmsel has any
richt to address the witness in that tone of voice, to
chide him.
THE COURT: I don't think the witness is taking any excep-
tion to the tone of voice. |
MR FORD: I don't think it intimidates him any.

A Oh’ NOe

MR APPEL: Vhat vwas the third question asked of the wit-
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ness? A I don't recall thaty -- yes, I can, too. The
first ask ed him -~ his namse.

Q@ Yese. A The next his age; the next his residence.
@ And he:. answered all that, did he? A Yes sir‘.

Q VWhat is the next question you asked him?

MR FREDERICKS: That is obj ected to on the ground it is
immaterial as to what waé the next question.

MR ROGERS: The witness has attempted to do most marve-
lous and unique things, remember questions and answers,
page after pege, and we have a right to show if he does
remember it.

THE COURT: Objectio£n ov erruled.,

A I caz}not recall vhat the third wés.

MR APPEL: Vhat was the next question after that that you
don't remember? A I think I will save you some time by
saying that as far_ as I can recall, I remember those three
questions.

Q@ Those are the only three questioris you r emember?

A No, I can remember other questions b’r.here, but I cannot
Temember them in their order,

Q: Now, tell me one more question. A One more question?
Q Yes. Now, for instance, efter you asked him -here
his resi dence was, what is the next question that was asked
him? A I cannot tell you in the order what it was. ,
Q Well, can you remember eny pa}r‘ticular question that

youasked him? A Yes sir, I can.
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@ Wellk now, give me ones A We asked him if he knew
Ortie McManigal.
Q What is that? A We asked him if he knew Ortie McMan-
igals ' |
@ Vhat was the answer? A What was his stage answer;
I have forgotten?
@ Vhat vas the answer? A His answer was, "It don't
concern the case".
Q He seid that? A That vas his answ er to every ques-
tion except the first three.
Q@ Vhat wvwes the questions, sir? A I told you one of
theme Do you want some more?
A Do you r emember any more than four or five questions?
A Yes, I remember a dozen or two.
MR FORD: To shorten coursel's lebors, I will suggest that
we intend later on to call Mr Williams.
MR APPEL: We are not asking for any assistance, we are ex-
amining this witness.
TEE COURT: Counsel is entitled to crdss—examine.
MR APPEL: This witness says thié is an exact affidavit
of the other, and we have a right to cross-examine him.
TEE COURT: You heve & right to test his memorye.
MR.A%PEL: Now, there was a shorthand reporter there?
A Yes sir.
Q You didn't take down the questions and answers your-

self? A No sir.
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Q And you made no memorandum of it? A XNo sir.

Q@ Now, do you remember what youstated in the zlleged
original affidavit made by you? A No sir.

MR APPEL: We move to strike out now the elleged copy of
the original affidavit upon the ground that no :f'oum!ationv
was laid for its introduction, upon the further ground that
the wvitness has shown himself disqualified and incompe-
tent to testify that this copy is an exact copy of the
originale.

MR FORD: We ask leave to ask him one question before your
Honor rules.

MR APPHL: I am &sking --cross-examinding this witness,

your Honor. |

MR EORD: You made & motion, end I have a right to examine
on it.

MR APPEL: No, he heas no right to examine him; I am cross-
exeminine this witnesse. *

MR FORD: I have a right to ask him certain uestions be-
foz.'e your Honor rules. |

THE COURT: You resist the motion?

MR APPEL: Fe has no right --

MR FORD: We do, your Honor.

THE COURT: Very well. . Proceed.

MR FORD: wmr Weir, at the time this original document
was prepared, did you réad it over before you signed it?

A I did.
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Q@ Did you find it to be correct? A I diq.

Q@ Vere there several copies prepared'at that time,

also? A Yes, I think I signed two, if I am not mistaken.
MR FORD: That is all., We submit the matter,

Q@ BY MR APPEL: Yousaw two? A Signed two‘.

Q Signed two carbon copies. This is not any of them
you signed? A No, I did not sign that oné.

Q@ Did you ever see this before today here in court?

A Yes sir.

Q@ Vhere? A Up in the District Attorney's office yes-
terday afternoon.

Q Who told you it was 2 coly of the other? A XNobody, I
knew it.

Q By lodking =t it? A '-Yes.

Q How meny pasges were there in the oricinal? A T dontt
Temember, five or six. |

Q How many pages in this copy? A TFive or six.

Q Tive or six? A rTha t‘is my recollection of it.

Q@ You don't mean to say you can tellAhere accurately,
this is an exact copy of the othvér',from memory? A That
is my bvest recollection Vc‘>f it. |

Qe Oh, your best recollection of it? A I am very sure it
is i correct, too.

Q: You are? A Yes sir.

Q@ Do you remember the contents of the first of the one |

you signed? A Vhy, I remember it in & genersl way, very
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welle.

@ In a general way. PO you remember the contents? A I

remember the substance of it.

Q@ Verbatim? A I .remember the subs.tance of it, I

cannot repeat it.>

Q You remember the contents of the first verbatim?

f Of the first?

Q Yes,.

Q The first question?

@ The original one? A Well, I am satisfied it is the

same thing and it appears all there --

Q@ DNo, no, not from sppearance. Do you remember the

original affidavit tht you sign ed verbatim, word by word?

A No, it is impossibles

Q@ Impossible. DO you remember the vords of this copy,

wrd by word? A No. 7
You say the affidavit you signed had five or six pages? |
That is my recollection.

And the affidavit you' signed had five or six pages?

Q

A

Q

A Yes.
Q And this one has 12? A Well, I was mistaken.

Q Oh, you were mistaken? A In the number.

Q@ HNow, isn't this the fact, that in a general way you

are seying that looks like the originasl? A No.

O

No, no? A I remember the testimony that Mr Beam

’

gave very vell. _
sconned by Lal s LIBRARY




© 0 3 O Ut R W N

[\ T ORI S R - R S N T T T < T S
A O R W N R O © 00\ S U R W N RO

QD

A
¢
Q
'@ Did you say 5 or 6 pages? A That vas my guess at ite
Q
no
Q

| | , 2115
Yes, I udersteand. I am not asking about that.

A And I am sire that is a copy of what I signed and swore

And you signed an affidayit containing 5 or 6 pages?
I didn't count the pages. |

Now, you teke it all back? A DNo, I do not.

Not taking it tweck? A XNo sir.

So you are guessing at the whole thing? A No, I am
t.

How many pages heas this, now? A I don't know. You
said it had 12, my guess is 5 or 6.
Q ' How many pages 'did the original have? A The same
number that one has.
Q@ Didn't you say 5 or 6? A I said that was my guess
at it.
Q@ You guessed at it; not evemw a recollection, your
guess, eh? A (No response.)
Q Well, now, go on and state from memory what the
origina} affidavit had in if.. \
MR FORD: I think there is a motion before the court;
I don't know whether cainsel still wants it or not; we
sutmit it.
THE COURP: The motion to strike out is denied.

MR APPEL: VWe take an exception.

Q Go on and state what you stated in the original affi-
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davit, word by word?. A I cannot do that.

Q Vill youstate what you stated in this affidavit, word
by .word? A XNo.

Q@ If you cannot state what you stated in the original af-
fidavit word by word, how can you tell by this paper which
was introduced in evidence as &n exact copy of the origi-
nal, how can you tell me? A I am satisfied that I signed
that original of which I was satisfied that was a copy,
word by worde.

Q Yoy, how are you satisfied? A TFrom reading it and..
from my recollection of the ﬁestimony and heatring it read.
Q@ Yes; and hearing it read. 'Now, you were told this was
a copy, weren't you? A Fuh?

Q You were told this was a copy of the other? A No, I
don't think I weas.

Q@ You vwere not? A No.

Q@ When they shpwed you this paper, what did they tell
you? A Read it.

é What did they tell you? A They said to read it.

Q Is that all? A That is all.

Q Md then immediately upon yourreading it, you remember-
ed it was an exsct copy of the other? A I remembered it
was an exact copy and.my“impression of what I had sworn to
and wvhat Mr Behm swore to.

Q "hat:is contained on the last pzge of this copy?

A The last page is a certificate preparing for my sig
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ture and for the notary -- for the clerk to sign.
Q Is that all? A The legel phraseology I do not rem-
ember.
Q Vhat was contained in the second page of the original? .
A I cannot remember.

Q And in the fifth page? A (lio response.)

MR APPEL: We move to strike out, now, the affidavit of

and
the witness,\the testimony of the witness that the document

introduced in evidence here is an exact copy of the origi-
nél, upon the ground it appears from an exemination of the
witness that his siatement was based upon guess-work, znd

not upon & sufficient mowledge to entitle him, by compari-
son or by a knowledge of the contents of both instruments,
to state it as an exact copy.

THE COUR': Motion denied.

MR APPEL: Ve tzke an exception. That is all.

REDIRECT EVAMINATION
MR FORD You are satisfied it is substentially the same?
MR APPF{J: Now, then -—-
MR FORD: Withdraw that.
MR APPEL:_ I object to that.
THE COURI': The question is withdrawn and the witness is
excused.

Gentlemen of the jury, now bear in mind the former ad-

monition. (Jurysdmonished.) The court will now adjou
until 10 o'clock tomo rrow morning.
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