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AFTERNOON SESS1ON. June 13, 1913. 2 P.M.

Defendant in court with counsel.

EULA H1I TCHCOCK,
on the stand for further direct examination:
MR. ROGERS. Before, if your Honor please, we proceed with
the examination of the witness, 1 renew and supplsment my
request that your Honor make. an order directing the official
repor ter of this court, Mr. Williams and Mr. Connelly, to
transcribe and deliver tb the defendant , upon the payment
of the proper fees, the testimony of George Bean, taken
before the grand jury of this county. 1 have information ,
which 1 consider to be reliable, that the prosecution is
about to call Mr. Bean to testify of and concerning those
ratters which he did testify to before the grand jury. 1
am informed that the testimony has been written out and that
it is in the possession of the district attorney, and that
it was brought into court this mdrning by a person who is
not a deputy district‘attorney, but, on the contrary, is a
private individual, therefore, it is no longer a secret
transcript and its contents z2re no longer in the breasts
of the jury, and .the reporter, and 1 therefore think, in
view of the fact that Nr, Bean is to be examined upon matters
and concerning about which he was interrogated,

and things,

and concerning which he testified before the grand jury, i
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that it is nothing but fair to a man on trial, that he
should have that testimony, provided he is willing to com-
ply with the usual rule, and except 1in the interest
of suppressing the truth and suppressing the facts, 1 can
see no poésible objection to our having the transcript, whichf
has been extended, which has been written up, and which is |
in existence. .

MR . FORD. The court please, Mr. Bean did appear before the
grand jury and did on one occésion refuse to testify and
there were some proceedings by which he was compelled to
testify , and he went into court and did testify of and
cencerning some matters that he will again testify to in
court. The secrecy of the grand jury protects all pro-
ceedingé that were before the grand jury, except in so far
as coumsel desires at any time to show that a wiiness made
a different statement of fact on one occasion from what he
did before the grand jury--from what hedid in court, and
for that purpose it would be perfectly proper for cpﬁnsel
to call, at the proper time, the‘reporter or any members

of the grand jury whém they desired to have called %o impeat
the witness, but 1 hardly think that would be necessary in
this case, because it is our intention to introduce the
‘transcript of what actually occurred--we will not introduce

the transéript, we will probably keep possession of that,
ony as to what actually was szid

put to introduce the testim

by the witness vefore the grand jury.

scamned by La
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1| THE COURT® What objection is there to letting counsel see
2| it?. | -
3| MR, FORD. We haven't any objection to him paying for the
4| transcript at his own expense, but we did object to a court
5| order--
6 MR+ ROGERS. 1 put into my request--
7| MR. FORD. Yes, this noontime.
8 MR . ROGERS., --that 1 would pay for the transcript.
9| THE COURT. Then you have no objection?
10 | MR, FORD. 1 have no objection. |
11| ‘THE COURT. To the request being complied with?
12| MR. FORD. Counsel has made a statement here in thé presence
13| of the jury and possibly it was only by way of argument,
14| but we are not going to suppress it, we are going to intro-
15| duce it ourselves, if we can; we want all the fdacts to
16 { come out as to what transpired before the grand jury in
17 | connection with lr. Bean.
18 THE COURT. Sooner or later you want counsel onthe other
19 | side to have it?. ‘
20| MR. FORD* 1 was going to say, 1 don't think they will be
21| able to produce a situation where it would really be
929 | entitled, under the law, to have it, but if as a matter of
93 | convenience, they are willing to pay for it and want it, 1
o4 | have no objection to your Honor giving access %o it.
95 | THE COURT. All right. The order will made that the
26 | reporter transcribe the testimony and give it to the co
scanned by L8 R LIBRARY |
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for the defendant, by paying the regular fees, of course.
MR, FORD. @Q Miss Hitchcock, would you step to the
blackboard there, please, and draw a diagram of the route
you took to Red Wood City, to the place where you found
¥rs- Caplan, just for the purpose, your Honor, of showing .
where those people were at that time.

MR. ROGERS. Objected to as incompetent, irrelevant and )
immaterial and not within the issues, and hearsay and no
foundation laid.

THE COURT. Objection sustained.
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Q It was not et the camp of La Hunda or the towm of La
Hunda that you found them, as I understood you to say this
morning ?

MR ROGERS: We object to that as leading end suggestive.
THE COURT': Objection sustained.

MR FORD: Was it 2t La Hunda itself you found Mrs Caplan?
A Yo sir.

Q Would you kindly step to the blackboard and designate
just the exact plece vhere it was you found them?

MR ROGERS: I object to that on the ground it is incom-
petent, irrelévant and immaterial, not within the i ssues,
no foundation laid, hearsay. .

THE COURT': Objection sustained.

MR FORD: Your Honor holds by that ruling that we cannot
show that the place where this womean was was & place ad-
mirably adapted for concealment by her and showing she was
conc ealed? .

THE COURT: The court has sustained the objection.

MR RO(;ERS': I take an exception to the statement of coun-
sel.,

THE COURT: The court agrees with counsel for the defendant
that the statement of the prosecuting attorney is improper.
MR FORD: The retiuest on the part of myself for informa-
tion is improper?

THE COURT: The statement just made.

MR FORD: Howfar from La Hunda was it that youfound Mrs

scanned by LAl LIBRARY
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Caplan? A I cannot tell the exact distance, from half a
mile to two miles away, I should ssay.

MR ROGERS: What is the answer, please?

(Answer read.) |
MR FORD Is that a flat country or a mountainous country?
A Very mountainoﬁs.
Q Was the place vhere you found them on the main-traveled
road? A No sir. _
MR ROGERS: We object to that a‘s incompetent, irrelevant
and immaterial, not vithin the issues; no foundation laid,
hearsay.
TIE_COURI‘: Objection overruled.
MR ROGERS: Exception..
MR FORD: This subpoena which youreceived directed yuu to
go to San Francisco and subpoena them. Did you go to San
Francisco vefore going to La Hundalto gét Mrs Caplan?
MR ROGERS: We object to that on the ground it is incom-
peteht, irrelevent end immaterial; not within the i ssues.
The subpoena speaks for itself. The subpoena cannot direct
anybody to go amywhere to subpoenea anybodye.
THE COUT: Objection sustained.
MR PORD: I attract your attention to the address given
in the subpoena és given in Sen Francisco. Did you go to .
San Francisco bbefore going to La Hunda? A Yes sir.

¥R BOGERS: I ohject to that method of questioning znd I

take exception to ite Counsel is evidently trying to
l i i
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get someth;lng in which your Honor has sustained an ob-
Jection to.IfShe went to San Francisco, she does not need
to be told what the address on the subpoena'is.

THE COURT: oObjection sustaire d.

MR FORD: Did you go to Sen Francisco first before go-
ing to La Hunda? A ‘Yes sir,

MR FORD: Cross-exemine.

CROSS-EXAMINATION

MR ROGERS: Miss i{i tchcock -- may I have the subpoena?
You seid Mrs Flora Ceplen was the wife of William Caplen,
did you? A I don't remember.

Q Vhat is that? A I dontt remember vwhether I did or
note.

Q@ Let me call your attention to this: "Q-- Did youever
make any search for the wife of William Caplan? A -- Yes
sire Q -- He vas otherwise knovn as Dave Caplan, was he
not?- A -- I think so., Q -- Vhat was her name? A -~ Flors
Caplan, I understand." S0 you did make a search for the
wife of William Caplen, didn't you? A Yes sir.

(;;, Now, refreshing your recollection, isn't that the same
William Cegplan that is mentioned in the indictment, 6939
egainst the McNaz;xaras and William Cgplen? A To the best
of my knowledge it is. |

Q So you weie going to sabpoena a man's wife to testi ;

in a case to vhich he was & party? .

seanned by AL RGLIBRARY |
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¥R FORD: To that we object on the ground it calls for a
conclusion of the vitness as to vhether or not he was the
party, and as az matter of fact, the only case pending =&t
that time, es shown by the records of this court vhich
have been here introduced in evidence, was the case sgainst
Je Jeo 8nd J. B, ¥cNamara.
MR ROGERS: The 64th California, let me have it.
MR FORD: And the proceedings show that she went up there
to subpoena him in the case of People ggainst J. B. McNamara
and I know of no rule of law that would prevent her from
testifying egainst J. B. McNamara.‘
MR ROGERS: I will call counsel's attention to the deci-
sion in California, vhich holds that a wife cannot t estify
in a case to which her husband is a party, and this Wil-

liam Caplan hes just been testified to be a party to this

proceeding .

MR FORD: Not to the trial.
MR ROGERS: And the subpoena itself does not say at all
People against J. B. McNamara, although counsel, instating

it, tried to meke it so appear.

scomned by LAl
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"The People of the State of California against M. A,
Schridt, J. B. McNamara, J. J. McNamara, William Caplén.“
The husband of the woman about to be called as a witness.
1 will call your Honor's attention to Secticn 1588,. and the
case of People against Langtry.
MR, FORD. Sure, a man's wife cannot testify against him,
thereis no dispute about that.
¥R « ROCERS. Section 1322 says, "Neither husband ‘or wife is:
competent witness for dragainst the other in a criminal
action or proceedirg to which one or both érevparties, ex-
cept with the consent of both, or in the case of a criminal
action or proceeding for a crime committed by one against
the person or property of the other." Now, Section 1881
of the Civil Code of Procedure--
TEE COURT. You need not read them,
MR . FORD. We concede that to be the law.
THE COURT . Tﬁe question is in regard to the particular
question before the court; it is not a question of law
that is before the court, it is a question of fact, whether

or not the question calls for a conclusion of the witness.

Read it.

(Question read.)

MR . FORD. That is calling ffor a conclusion, whether or not

e was a party.

MR . ROGERS. She knows that.

TPE COURT. Objection overruled.

scamned by LaLAWLIBRARY 1
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THE COURT. Answer the question, please, Miss Hitchcock.
A 1 would 1ike to have it repeated.

TFE COURT. vpead it.

(Last question read by the reporter.)

A 1 was going to subpoena Mrs. Caplan.

MR . ROGERS. Q The wife of William Caplan who was a
defendant in this case? A Well-- . '

MR . FORD. Just a moment--to that we object uponthe
ground that it is calling fer a conclusion of the witness
whether or not he was a defendant in a case before the
court, that is a matter for the court to decide on the
evidence now before the court.

MR . ROGERS. The 64th California: --

MR . FORD. Have 1 the floor?

MR, EOGERS. No, you are sitting down.

MR . FORD. 1 am addressing the court.

MR . ROGERS. Well, arise.

MR. FORD. 1 object to being dlrected by counsel for the
defense what 1 shall do or what 1 shzll not do, or being
interrupted by counsel when 1 am addressing the court.
The point 1 make before this court is whether or not Caplan

was a party to -this action or whetber or not Mrs. Caplan

was a competent witness to appear in that acticn is a2

matter fa the court to decide at the time that the witness

and is not a matter for this witness;

appears in court,
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give here conclusions . She is not a iaWyer. She doesn't
know whether Mr. . Caplan was a party to the action.' She
doesn't kndw whether Mrs. Caplan is a competent witness, -
and any guesses on her part would be pure conclusions which

are certainly not admissible. This witness didn't issue

the subpoena; she wasn't subpoenaing them for any particular

purpose. What purpose they were subpoenaed for would be
only a conclusion on her part, if she had any ideas on the
subject at all. The person that issued the subpoena is the
depﬁty diétrict attorney or the district attorney . She
was there simply for the service of the subpoenz, and other

matters would be pure conclusion on her part, and as such

argumentative, also.

MR . ROGERS . Would your Honor permit a suggestion? The
evident purpose and intention of this testimony orvdesire of
counsel, beyond question, is to bring to this jury's atten-
tion the fact Mrs. Caplan on the 38th day of July, in the
middle of the surmer was up in the Santa Cruz Mountains, and
that she waswanted aé a witness against her. husband, and

{f that is the purport and intent, the 64th California,
People against Langtry, which holds absolutely that a wife

cannot be examined in a eriminal case in which her husband

is jointly indicted with any other persom, no matter who
ijs on trial.  Now, that being the purpose, 1 have the right

to show that this subposena Was issued, not in good faith
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was issued by persons who ought to have known the 1aw,’for
the books are right intheir library, that this woman was not
a competent witness at all; that the woran had a per fect
right to absent herself, if she did so absent herself; that
she had a right to be up there in the mountains and not to

be bedeviled by subpoenaes to appear down here in a case

in which she could not by aﬁy possibility be called to the

stand without committing error.
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Now,-if it was wrong for counsel to advise Mrs Caplan that
she did not need to come into court and testify sgainst
her husband, when the lew says, "There are particular re-
lations in which it is the policy of the law to encoursge
confidence and preserve it inviolate; therefore, a person
cannot be examined as a witness in the following cases:
a husband cannot be examined for orsgainst his wife, with-
out her coment, or a wife for or sgainst her husband with-
out his consent." Now, if there is anything to be said
against Mr Darrow or anybody else -- I am not stating that
he zdvised her to so absent herself or ignore the subpoena,
I would have done so if I had been in his place; I would
have told her it was not worth the paper it was written
on, but if some intendment is to be appa'rent’, haven'; I
the right tosay to this jury that there was absolutely
no law that she need not come. The policy of the law as
developed from vhat I just read you from the Code of Civil
Procedure is that it is the policy of the law that no vife
can be eiamined; she is not a competent witness at all in
any ec.tion in which her husband is a party, and any 'lawyer
that knew his business, any lawyer that has any knowledge
of the law or had read the books, would have told her that
subpoena was of no consequence, in view of the fact that

she vas to be a witness, by bringing her down in a case

vhere counsel knew that they could not put her on the stand

nor could they ask her a question. Now, haven't I a rig]
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to develop that in this case? They have tried to show
there . vas something crooked beceamn se Mrs Caplan was up in
the mounteins where everybody in San Francisco vho can
get away, goes in the summer. They 'tried to show some-
thing crooked because sheves back zmong the pines vh ere,
forsooth,, you end I would like to be right now. Suly
28th, in the summer; somethlng crooked, and Mr Darrow has.
to go to ’che penltentlary because Mrs Caplan and her two
children were up in the pines in the summer. Haven't I
a right to show this subpoena was a fake, and it was issued
under this, and the knowledge of the law makes it a feke on
its face? I certainly ‘hdave, and if I can develop it by
this witness, I have a right to do it, and of any further
facts that I may try, as to thegood faith of this subpoena.
I may get my information anywhere I can. Now, if the
witness who served this subpoena knew that she was going
after the wife of one of the defendants,who could not be
called as & witness under any circumstances, it being
held that she cannot be examined, I have a right to show
thate
¥R FORD: If the court please, counsel is entirely mi staken
ag to what the law is on tmt subject, but whether he be
right or whether he be wrong, has got nothing to do with
the evidence that is before the court. The qqestion is
that it calls for & conclusion of the witness. He has &

right to show vy way of defense anything that hecan le
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gally show, and he will be given opportunity to do that
but oncross-eramination he is confined to what this wit-
ness knows of her own knovledge, and not as to her conclu~-
sions, guesses or speculations, and that is the ground
upon vhich this objection is based. Counsel, I think, is
entirely wrong as to .vhat a sub_poena iss A subpoena means
wo things to e dones One that the witness_appear and
the other that they testify, and it has been held insever-
&8l cases tlmt I can cite your Honor, I haven't them &t
hand, I think one of them is the Vermont case, and one
case, I think, was decided by the Supreme Court of the
United States, that they must obey the subpoena and as to
vhether or not they are allowed to testify will ke a mat-
ter for the court todecide upon the proper showing in
court, but they mfist obey the subpoena to be and appear ;
whether they testify or not is an éntirely different ques~
tion protected by law under certain relations which we do
not concede exists in the case of this particular wit-
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and we think that the examinaﬁioh here as to this witness
on the facts, and cross~-examine on facts concerning which
she knows hersglf, her own personal knowledge, not as to her
conclusions, guesses Or speculations or hearsgy .

IR , ROGERS. Your Honor, 1 would like to have the question
read and show it ddesn't call for a conclusion,'calls for
what she knew about it when she_started,‘the good faith

of the subpoena itself. |

THE COURT. Read the last question.

(Ques tion read by‘the Tepor ter . )

THE COURT. Objection overruled.

A 1 didn't know that William Caplan was a defendant. 1
know his name was on the paper.

Q BY MR. ROGERS. You had this éubpoena with you? A Yes,
sir .

Q You had been in the district attorney's of fice--well,not
a long time, Miss Hitchoock, but quite a long time, under
the circumstances, haven't you? A 1 been there nearly
four years. ‘

Q Well, then, you kndw what it is when you look at a paper.

VR. FORD. e object to that as irrelevant and immaterial and

speculative.
THE COURT. éverruled.

MR . FORD. Calling for a conclus ion of thewitness.
1 thought J. J. MeNamax

4 1 know ¥ Caplan's name 18 therse .

and J. B. McNamara were the men to be tried October 1llth .
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MR « ROGERS. But you noticed that the People of the State
of California is - plaintiff?

A vYes, sir. "

Q And that the action and name is among others, William
Caplan? A 1 know his name is there.

Q@ You knew he was a defendant in fhat case? A Xnew his
name was there.

Q Now, you have drawn a good many pegal papers yourself

up there, or seen a great many? A 1 don't know anything
about law, no, sir .

Q Well, are you any different from any other members of the
office?

THE COURT. Mr, Rogers

MR . KEETCH., That is also a conclusion of N, Rogers.

M. FORD. We haven't any objections to his conclusions, he
has stated them right along .

MR . RQGERS. Q@ Did you know when you served that subpoena,
when you were given that subpoena to gé up there/gggve

that that if the husband of a witness wWas a pérty to the
adion she could not be examined at all without his consent,
and that she could not be examinsd in regard to any matters
whatever because ;f relevant her testimony would be in some

degree for or against him, whether he was on trial or not,

d id you know that?

MR . FORD. We object upon the gfound thzt this witness isyg

not posing as an attorney; is not claiming to have any k1
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ledge of the law. 1t is not cross-examination, He might
as well ask her if she understood the théory of gravitation-
THE COURT. Objection overruled.

Q Did you know thaﬁ? A 1 didn't think about the legal
point of it~ 1 saw:Mrs. Caplan and served the paper, that
is all 1 know about it.

Q@ Did you know, before yOu%Ber§ed that subpoena--by the
way , when you went up to San Francisco, did you go to the
chief of police at all? A ﬁot to the chief .

Q@ You went to the police station? A 1 had the help of a
police detective who was quite familiar wiﬂhjfhé case.

Q Which one was that? A Detective Burke.

Q Burke. You went to the police station or you saw him
there? A 1 met detective Burke, yes, sir.

Q@ Did you know Mrs. Caplan just before she went up into
the mountains went to the chief of bolice on twé® occasions
and complained that she wzs being hounded and shadowed and
folldwed by private detectives, and that they had driven her

out of her employment.and she asked the protection of the

very police you went to see?

in the 99th degree. They are trying to prove that this

woman went up into the mountains--it is not cross-examina-

tior and if they want to--they are trying to prove it by

hearsay testimony, which 1 do not believe-

MWR. ROGERS+ 1 am asking if she knows .
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THE COURT. Objection overruled.

A 1 didn't hear it; no, sir.

Q ir. Burke didn't tell youthat she went to the chief

of police before she went up there and told the chief of
police that she could not stay in San Frarcisco any longer
with all these private detectives following her about, did
he?

MR . FORD. We object to that onthe ground it is not cross-
examination, it calls for hearsay, incompetent, irrelevant
and immaterial and it is only done for the purppse of puttis
matters before the grand jury that they cannot introduce
in any other manner and taking this method of doing it, and
we assign it as misconduét.

MR . APPEL. Before the grand jury?

MR+ FORD, Before the trial jury.

THE COURT. Objection overruled.

A May 1 have the question, please?

THE COURT* Read it .

(Question read.)

A Yo, sir.

Q Well, now, the place where you went was up in the Santa

Cruz mountains, was it? A Yes, sir.
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Q And it was a moun’minous country where there are many
tall trees? A Yes sir.
Q fnd Mrs Caplan had taken to the tall timber, is that
right? A Yeg sir. |
Q@ And you followed her into the tall timber? A TFound
her there.
Q And that was 20 miles, you say, from Redwood? A I
dontt know the exact distance, but as far as I can guess
the distence. | '
Q  Now, the road from Redwood turns over to go to Half Moc;n
Bay, doesn't it? A I don't knowe.
Q@ Didn't you go over that road? A I went from Redwood
City to vhere MTrs Caplen wass
Q Didn't you go by the Half Moon Bay route? A I dontt
Imow the name of the road; it was a very crooked road.
@ How did you go to La Hunda, if you didn't go by the
Half Moon Bay road, do you know? A I don't know the name
of the rad. |
Q Don't you know the road to La Hunda is the Half Moon
By road, and the Half Moon Ry is one of the big resorts
of that countryy ", Summ eT resorts?
MR FORD: Ve ohj—ec.:t to that as imompetent, irrelevant and
immaterial, not cross-examihation‘. There was nothing said
about Healf Moon Bay, and we were not pérmitted to ask about
the population in the vicinity pf La Hunda.
THE COURT': Obj ection overruled.
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A I didn't hear of Half Moon Ry, and I didn't see ey
big summer resorts all the time I was there.
Q@ BY MR ROGERS: Redwood City, you got an automobile
there, did you? A No sir. ‘
Buggy? A Yes sir. 4
Who went with you? A W. E. Brown of San Francisfo.
Who is We E,Browmm? A He lives in San Francisco.
What is his occupation or business, a police officer?

Noe.

H P O DO o o

Something of that sort? So about 20 miles from Red-
wood -- Well, Bedwood 'City is the county seat of San Mateo
County, isn't it? A I don't know.

Q Don't you know that the court house is there and law-
yers }and judges and the District Attorney, etc., and so on,
did you know that? A No sir, I was not looking for theme
Q@ You didn't look for the court house? A Yo sir. 7

Q@ It is quite a sizeable city, isn't it -- Redwood? A A
small city, a nice little town.

Q It is vexy good, as cities g0 up around through that
country? A Yes.

Q@ - Had youerer been on the Santa Cruz mountains lkefore?
A No sir.

Q@ Do you know how far La Hunda is from some of the most
populous resorts of that country? A No sir.

Q@ Did you run into any resorts beyond La Bunda? A No

sire.
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Q@ Did you run into eany summer hotels and cemping places
and things of that kind on your way up? A . Vb passed

one very small hotel. |

Q Are there camping places around there‘? A Beyond the
place of MTrs Caplan I found the camp of La Hunda.

Q@ Beyond the place? A Yes sir.

Q@ She vas there with her two children? A Yes sir.

Q@ Little children? A I donst know their gges; I should
Sayag&)out 6 or 7, and the girl a 1itrtle oldeﬂr.

Q M4 there was MY Morton and Mrs Morton and their daughQ
ter there? A fes siTe

@ Md theywere living in the house with them, or camping
in a tent? A Well, I don't know vhether it was a frame
or perhaps part canvas'; I think the build;‘.ng‘ was part
canvas's, it looked like a temporery affair. |

Q@ Did it look like it had been puf up long? A I couldn't

Q Did it appear to be an old house or a new one? .A I
couldn't say.

Q@ VWell, now, this was the 2lst day of July, wasn't it,
that you got up there? A Yes sir.

é Well, the wmcNamara case didn't come up for -- August or
September -- two months later, did it? A The llth of
Octobers ’ |

Q@ VWhen? A The 1lth of October, I think.

Q@ VWell, it is two months and approximately 2 weeks --
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MR TORD: We object to that es not a proper question to

1880
two months and a half from the time you subpoenaed her,
What did you want her to do, come right down here, right
then? |
MR FORD: ;rust a moment. The subpoena is the test evidence
of that, the 11th of Octobers. | |
Q@ VWhat did youexpect her to do, comestraight to San

Francisco, or come down here, after youserved this sub-

poena on her?

this witness, not proper cross- exﬁmination.
THE COURI: Obj ection sustained.
MR ROGERS: Did you tell Mrs Caplan as to vhether or not

she vas to come on telegram fram the District Attorney?/
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A 1 cannot answer that direct. 1 told her she was under
subpoena from the 11th of Octoher and she told me she would
keep our office informed as to her Whg;eabouté.
Q What is that, 1 didn't get the answer ?
(Answer read.)

office
Q@ Keep your/informed =as to her whereabouts? A vyes, sir.
Q Didn't you tell her, asking you to refresh your recollec-
tion, didn't you tell her you would telegraph her when she
was needed, that John D. Fredericks would telegraph her
when she was needed, or words to that effect? A 1 don't
remember that. 1 may have told her she would be notified.
1 may have told her.
Q@ You may have told her she would be noﬁifiéd when she
was needed? A The exact date, yes, sir, and she was to
notify us when she would make a change.
Q@ Did she tell you she was going to stay there in the
mountains during the summer? A She asked me if she could
remain there for two weeks in the mountains, that she
enjoyed the summer vacation so and asked if she would be
perﬁifted under the subpoena to stay in the mountains for
two weeks longer?
Q Mrs. Caplan had been working in a sweat shop, & hadn(t
she, sewing slothes in a hot sweat shop?
MR . FORD- To that we object onthe ground it calls for

hearsay, incompetent, jrrelevant and immaterial.

MR . ROGERS. lf she knowg--
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MR « Ford. Just a moment--and it is not cross-examination.
This witness has not testified to Mrs. Caplan or what she
Was or who she is or anything else about her, certainly is
not cross-examinzation.

MR « ROGERS+ We want to identify her, see what she knows
about her.

MR . FORD. 4nd whether or not she worked in a sweat/shop is
irmaterial. \ |

THE COURT. Objection sustained.

BY MR . ROGERS. @ Did you know Mrs. Caplan before that,
had you seen her? A 1 think 1 have seen her, but 1 never
talked with her before that .

Q You knew she was a tailoress? A yes, sir.

MR + FORD. 1 object to that-¥

MR« ROGERS. Q And you knew she worked in a sweat shop,
didn't you, before she went up in the mountains in the
midsummer?

MR . FORD. 1 want the answer stricken out and 1 think you
ought to be curteous enough to ailow me to object.

MR, ROGERS« When my‘question is finished--

MR, FORD., --1 want to make an objection and you shut ms

off.
THE COURT. 1 didn't understand you Wished the last answer

stricken out.

MR, FORD. 1 started to object and the witness answers vVery

quickly and Mr. Rogers shut me off.
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THE COURT. You sat back in your chair and 1 didn't know
that you asked to have the answer stricken out . '
VR . FORD. 1 asked him to wait a momert.’
THE COURT. Now, you want it stricken out?
MR, FORD. 1f you will read the last answer, 1 will ask
that it be stricken out.
THE COURT . Strike it out for the purpose of making objec-
tion. |
(Last Qquestion and answer read.)
¥R . FORD' We object to that on the ground it is hearsay and
calls for hearsay, pure and simple; the witnéss having alrea
said she didn't know, that she might have seen héx, and as
to whether or not her occupation was that of a tailoress
would be purely hearsay and we move to stxike it out on
thet ground and object to the question on the same ground .
MR . ROGERS. 1t could not be hearsay- |
THECOURT. Objection overruled. Restore the answer.
MR . FORD+ The next answer i would like to have read, if it
is before the court.
(Ques tion read.)
MR . FORD. We object to that as not being cross-examinatior.
Phis witness has not testified as to the character of pre-
vious life of Mrs. Caplan. She said she didn't know her,
and calls for hearsay, and a conclusion of the witness
and it is incompetent, irrelevant and iﬁmaterial.A

YR . APPEL. Youw Honor--
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¥R. APPEL . But the rule of law is, certain things may be

. 1884
THE COURT+ Objection overruled.

IR . FORD. 1 would ask that the witness be cautioned to
state only what she knows of her own knowledge, a&d not
just hearsay.

THE COURT. Yes, that is entirely proper. 7You must state
what you know only of'your own knowledge.

A May 1 have that question again?

THE COURT. Answer the question, if you know .

A Mgy 1 have that question read, please?

THE COURT+ Read it.

(Questioh read.)

A 1 knew she worked in a tailor shop.

MR, FORD. Ofyour own knowledge.

MR « ROGERS. Just armoment.

MR . FORD. This witness may know somethings that 1 don‘t
know , and if she does it will save time .

THE COURT . The witness has been admonished by the court to
answer only as to those matters of her own knowledge and
if she disregarded that admonition, you will have to
d&velop that on redirect.

MR . FORD. 1 want to save objections, if she knows these

things of her own knowlddge, if she does, 1 don't know it--

known of a person by general reputation.

fhe Bourt. Yes, you have already answered.
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MR FORD: 'Thgre is nothing bvefore the court nows
THE COURT: You have the answer,
MR ROGERS: Let me have the subpoena again, please.
@ Did you, vhen you got up there into this camp in the
mountains, did you observe a stream of water thereabouts?
A I saw one small stream of water.
Q What were the children doing around there when you
were up there? . .
MR FORD: We object to thmt as not cross- examination.
MR ROGERS: Wait a minute --
TEE COURT: Objection overruled.
A Why , they seemed to be playing aroﬁnd th e house.,
Q@ - Playing around? A Yes, mhning aromd the woods.
Q@ In the woods? A Yes sir.
Q Well, did it occﬁr to you tmt at that time, in view of
the climate that you observed in San Francisco and then
the climate you observed up in the Vmountains vhere these

chi:l dren were plgying around over the hills on the 28th day

of July, did it occur to you that Mrs Caplan hed committed

a crime in going up there? A I don't know as a crime --
I Xnew she wasvhidi_ng..

Q@ You knew she was hiding? A I judged she wase

Q@ You judged she was. 20 miles from Redwood City?
A Yeg gir. '

Q@ Up in the mountains? ‘A Yes sir.

Q

Her children in the woods? A Yes sire.

scamned by Laladk




© 00 9 O Ot = W DN

[ T T T - T o T o T e S S o T S e S T S o S~ S S S
S Ol = W N =S O 0~ Ut W DR o

" 886

Q@ You knew she was hiding? A I did, I knew she was
hiding.

Q@ You think shewas hiding? A Yes sir.

Q Youare a detective? A Yes sir.

Q Now, detectives when they cannot find anything quick,
they always think somebody is hiding ,7 don't they?

MR FORD: We object to that as calling for a custom and
conclusion of the witness and argumentative.

THE COURT: , Obj edtion sustained,

MR ROGERS: Well, vere the kids -- were the children hid-
iné;‘? A Yes sir, when they saw me they hid.

Q@ VWhen they saw you they hid? A Yes sir,

Q What was the matter with those children, were they
blind? A Mrs Caplan hid, too.

Q: Did you vlame her for not wanting to come down and
testify against her husband when she was not obliged to?
MR FORD: Just a moment. Wh ether or not this }vitness
blames her or not, is ¥rrelevant and immaterial.

THE COURT: Ovj ection sustained.

R ROGERS: Howfar from the main road did you have to 8o
to find this place? A I donrtt know th'e exact distance.
It was dovm a2 path in amongst the trees.

Q@ Down a path in among the trees? A Yes sir.

Q And how long did you stay up th ere? A At this
place? '

Q,‘ _Yes'. A I talked with Mrs Caplen perhaps ten minutes
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and started right back.
Q How long did it take you to go from Redwood City up
there? A I left San Francisco on the early morning train
and gpt there as quick as I could and gdt back on the late
train. |
Q And it took you an hour to come from San Francisco to
Redwood City, about? A Perhaps so, I don;t know.
Q@ Then you got a horse and buggy and went up there and
made the round trip end ell in one day, didntt you?
A Yesg sir.
Q Yousaw Mr and Mrs Morton up there? A Yes sir.
Q Didn't see Mr Darrow, did you? A No sir.
Q@ Well, now, the taking of testimony had not commenced,
had it, in this case, even sgainst J. B. McNamara, never
did commence taking testimony, did you? A Not to my
knowledze. |
Q You doni'% Xnow whether when MTIs Cgplan's namevwas call-
ed shé would not have walked into the court room, do you?

MR FORD: We object to tmt as purely speculative and \

"idle; it is not cross-examination.

IR ROGERS: I withdraw it.

Q@ TWas MTs Caplan's name 'ever called in the McNamara case
as a witne srs/? ‘

MR FORD: We object to tmt as calling for a conclusion

of the Witnesé, not the best evidence; this witness was

ot,
in court, not c ross-examination.
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THE COURT: Objection sustained.
MR ROGERS: Did you ever notify her to be here?
MR FORD: We object to that as irrelevant and immaterial,
not cross-examination. The records show the case never
did start for trial.
THE COURT: Obj ection overruled. What is the answer,
A I never notified her‘.
VR ROGERS: You told her you would, though, . did’: you?
A I told her she would joe notified, propably.
MR ROGERS: vé{es, that is all.

REDIRECT EXAMINATION,
MR FORD: Vho is this Morton you found up there with Mrs
Caplan"? A  Eric B. Morton, San Franciscoe.
Ci Whgt is his business? A I don't know his official

position. Labor leader.

‘MR FORD: That is all.

THE COUR': That is all.
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MALCOMSB LOUGHE AD,

called as a witness on behalf of the prosecution, having
been first duly sworn, testified as follows:

‘ DIRECT EXAMINATION-
MR, FORD. @ State your name? A Malcomb Loughead.
Q How old are you? A 35. |
Q Where doyu live? A SankFrancisoo.
Q What street and number in San Francisco? A 456 Turk -
Street. |
Q What is jcur occupation? A Chaffeur,
Q How long have you been engaged in that business? A Aboy
tten years.
Q@ During the month of July and August, 1911, were you
mgaged in that business? A Yes, sir .
Q And for what company or concern, if any? A The Alco
Taxicab Company';’
Q WhatAis their business? A Well, it is renting touring
cars and taxicabs .
Q@ What was their place of businéss at that time? A 360
Golden Gate avenue. |
Q@ 1ln San Francisco? A San Francisco.
Q@ Do you know ifr, Preed? A Yes, sir.
Q Was he your employer? A Yes, siT .

Q What are his iritials? A 1 don't know what his initials

are.

Q Do you know Anton Johanneson? A Yes, sir.
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. Q On what floor? A 1 think the gth floor.

_ the : 1890
Q Did you see him on/last Sunday of July, 19117 4 Yes,

8 ir .

MR, APPEL. 1 object.

THE COURT. Wait a mcment--strike out the answer.
MR . APPEL’ We object upon the ground that it is .incompetent
and irrelevant and immaterial and hearsay, and no founda-
tion laid .

MR, FORD. 1t is a preliminaty question.

MR . APPELf Everything is preliminary that-;they ought to
show some foundation for a preliminary question.

MR, FORD. This is the foundation, all right.

THE COURT . Objection overruled. Reétore the answer.

A4 Yes, sir .

MR . FORD. Q Where did you see him? A Up at Metropolis
Bank, that is on Market street.

Q 1n San Francisco? A San Francisco.

Q 1n the building? A Yes, sir.

Q@ Do you know in whose offices it was that you saw him?
MR . APPEL* Wait a moment--we object to that as incompetent,
jrrelevant and immaterial, hearsay and no foundation laid.
MR . FORD. Designating the place where he met him.

THE COURT. Objection overruled.

MR ., @PPEL . We except.

A Treitvmoe's office.

Q@ Olaf Treitvmoe? A vyes, sir.
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Q That was the office of the State Building Trade Council
also, was it? |
MR. APTEL. Wait a moment, we object upon the ground it is
leading, suggestive, incompetent, irrelevant and immaterial
and no foundation laid .
THE CORT* Objection sustaired.
MR . FORD. On the ground it is leading?
THE COURT: Yes.
MR . FORD. Q Do you know where the office of the State Build-
ing & Trade Council were at that time?
MR . APPEL' The same objection.
THE COURT * Objection sustained.
MR . FORD. 1 don't know how to reach it--Q Were there any
s igns on the door of the place where you met M Treitvmoe?
MR . ROGERS. 1 suggest, if yow Honor please, ‘this witness,
with all due respect to my long knowledge of automobiles,
this witness is a chauffeur, and probably he has been in
court a nurber of times, as We rave all been and 1 think
possibly a little warnlng to wait until the obJectlon——’
THE COURT. vyes, don't ‘be in too big a hurry about your
2 nswer .
VR . APPEL . We object upon the ground it is ircompetent,
jrrelevant and immaterial, and hearsay and no foundation
laid, calling for a matter not connected with the case?

THE COURT. Objection overruled.

VR . APPEL. We excepte
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(;ast question read by the repor ter. )
A 1 think it was the Asiétic Exclusion League on one side.
MR. FORD* Were there any other signs? A 1 am not sure.
Q@ What time of‘the day wzs it when you met Mre Johanneson
at that place? A Abcut between 3 and 4. |
Q Morning‘or afternoon? A Afternoon.
Q Who else was present when you met jire Johanneson?

MR . APPEL  The same objection as last, incompetent, irrele-~

" vant and immaterial and no foundation laid and hearsay .

THE COURT* Overruled.

¥R . APPEL. Ve except.

(Last question. read by the reporter.)

A TFis clerk, Mr. Gillson is the name.

Q Anybody else? A Nobody else that 1 rTememberT .

Q At that time what conversation, if amy, did you have
with Anton Johanneson?

MR .APPEL’ Ve object upon the ground it is incompetent,
irrelevant and immaterial, hearsay and ne foundétion laid,
noﬁ purpor ting to prove any element of the offense charged
in the indictment herein. |

MR . FORD. We will show--

TEE COURT® Objection overruled.

MR . APPEL, We except.

(;ast question read by the_reporter.)
he wanted to hire it, and
keg

A Well, he hadsent for a car,
ed to take a trip, and 1 ag

wanted to know if 1 was prepar
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went to the garage and got the car prepared for the trip,

car was there waiting for him.

1883
him how far and he said it might be into Nevada, and 1 told

him 1 would have to go back to the garage and do some Work
on the car, that is, get some supplies before 1 could
start. He told re to go and be back as soon as possible.
Q@ What next occurred, if anything? Was that all the con-
versation that was had at that time?

MR . APPEL  The same objection.

THE COﬁRT; Bverruled .

MR .« APPEL., We excepts

A That is all 1 remember.

MR. FORD. Q Then what did you do, if anything? A 1

went back to the office and notified Johénneson that the
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Q By the way, what kind of a car was that? A Pierce-
Arrow touring car, 1910 model..
Q How many passengers? A Seven-passenger.
Q@ 1Is that a high-powered car or . low-powered car?
A High-powered car.
Q When you went tack to the office after procuring your
suppliGs, did yousee Mr Johanneson? A Ye€s sir.
Q Anyone else? A I think the clerk was there, Gillson.
@ TVhat conversation, if any, did you have with Mr Johan-
neson at that time?
MR APPEL: We object upon the ground it is incompetent,
irrel evant snd immaterial, calling for hearssy; no foun-
dation laid; not oonnected with the issues in this case,
not tending to prove any element of the offense charged
in the indictmentl.
THE COURT: Overruled.
MR APPEL: e excepte
MR ROGERS: 7If your Honor please, may I offer a suggestion?
There has never been -- I offer the sugocestion -- this re-
cord is goinz to get in very peculiar condition. They do
not prove any connection between Mr Johanneson and Mr Dar-
row. They promised to, but they don't, and after a vhile
we will be called upon, I suppose, to move to strike out
unless they do.
THE COUR': Unless they doe.

¥R ROGERS: ©Now, that throws upon us the burden of going
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through this record and specifying, vhich we ought not bte
compelled to sukmit to. That ought not be thrown upon us,
the burden of going through and moving to strike out ‘
where the District At-torneyri%oﬁs' not fulfil his promise to
connecte The District Attorney,to first establish his con-
nection with the defendant. g€ should not throw the burdeﬁ
upon us of going through the record, and at the riék of
not specifying, having incompetent testimony where he has.
objecteds Now, that record is go¥ng to get, sir, and I
speak fran same years! of experience in these matters,
that the record is going to get in a position where
there won't be a living human being know' what to do
with it; the jury won't know what is in and the jury won't
know what is oute. | .

MR FORD: We will keep an index of the connection. A
MR ROGERS: I venture to say we will not trust the index.
It is a most unheard-of proceeding in a criminal case; your
Honor will pardon me if I say that in criminal cases the
rule has been held to be somevhat stricter with reference
to admission of testimony until the foundation is laid,
because in t hat case the harm is done by the relation’of
the testimony and you cannot erzdicate it, and the Supreme
Court has said over and orer again, that even if testimony
is stricken out as incompetent without foundation léid,
that the effect remainse. It is pretty hard to tell what,

in the minds of the jury, is out and what is in. I can
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show you decisions to that effect, many of them. GSeems
to me we ought not to have forced upon us the buvden of
going through and calling your Honor's attention to mis-
takes which have been made, but we are cbntent to t ake our
objections, if your Honor pursues this course. We have
stated our objection, and I believe, even if we should.
not move tostrike out that it will ve absolutely the duty
of the court to strike out, without motion, znd in that
event the Supreme Court hassaid that the harm has been done,
and that the motion %to strike out does not, as it does in a
civil casey The harm has been done, and there isno |
telline what effect it might have ; the impression remains,
although the evidence goes oute _
MR FORD: Don't worry; we will connect it.
MR ROGERS: Here is Mr Johesnneson right here, znd I ven-
ture when yousay "don't worry, you will connect it", I
venture to sy you will never connect it. Here is Johan-
neson rizht here. |
MR FOHD: if the court please, there is nothing before the
courte. ' ' 4
MR ROGERS: Dontt make remarks to me then.
MR FORD: You started ite. |
THE COURT: I don't kmow but vhat there is something.
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MR . APPEL. Your Honor, it places the defendant at a
disadvantage . Your Honor can see that if a whole lot of
‘matter which may possibly bé not competent should they

fail to make thé connection, having this jury hear those
things, or hearing a whole mass of evidence, or introduced

a whole lot of hearsay thatmay’never be conneéted, that is
the reason we asked the jury whether they had heard anything
about the case, any fact might affect their mind. Thereis

no use examining a jury whether they know anything from hear-
say and so on, what inmpression they have formed from hearsay,
if afteiwa;ds, after we get them here onthe jury and we rely
upon their wnprejudiced minds to decide the case faidy,
according tothe evidence, that those impressions should be
upon their minds . They are human beings like we all are;
they get impressions. The evidence may be stricken out

but still there remains something in their minds. There is
some impression in their mind . 1In one case the Sppreme Court
=id where evidence was introduced impropérty that way that
the defendant was left inthe same position that he formerly
occupied before evidence of that kind was introduced, that
it was improper, and in case--that is the reason why it is

a g-od rule always in cases of conspiracy to first establish

a conspiracy; in cases of agency, first establish the

agency; establish the extent of the agency, then go and

show what the agent said and did ard bind the principal.

ln a long case like this, your Honor , you can see what the;j‘
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1) probable iniury will be to us . ’
2| THE COURT 1 see your point, 1 think, M Appel. Ur. Ford,
3 it seems to me'that when you made a statement, unchallenged,
4| that you will oonnéct this testimony up, it is the duty of
5 the court to assume that statement for its full force and
6 value . Counsel on the other side is now challenging your
7 ability to make that connection. 1t seems to me it is your
8 duty to withdraw this witness and connect the defendant
9| in this case.
10| MR . FORD. Youwr Honor, they have challenged our ability on
11 every occasiony as 1 have stated vefore, the courts have
12 ruled time and again that the order of the proof is dis-
13| cretionary with the trial judge.
14 THE COURT_ 1 quite agree with that.
15 MR . FORD* 1f 1 will be only permitted to state my reasons
16 so 1 can explain why 1 cannot withdraw this witness at the
17| present time. A conspiracy is something that is not
18 entered into like an agreeunent is entered into. 1t is not
19 possible to prove that the conspirators’gathered together
20| and said, we will do this and we will do that. They do not
21 meet out in the public and verify their acts or swear to.
22 i+ before a notary or record it. They are not making
23 their acts public. =~ The conspirators meet in secret.
24 They decide upon these things from time to time, different
25 things that they seek to do in the carrying out of the cond
26
spiracy. The only pgssible way in which a conspiracy
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be proven in criminal cases is by showing what each
individual belonging to the group did to show that they all
did things'mov;ng towards the common object, that they
acted together in concert from which the jury may infer
that fhe conspiracy did exist, in other words, it"is going
to be proven by circumstantial evidence. Now, as to whether
or not they can consider the aots of this other conspirator,
youwr Honor, at the proper time will instruct the members
of the jury that they are not to consider the acts or
declarations of any persons other than the defendant, un-
less they are convinced by the evidence beyond a reasonable
doubt, that those other persons were‘ihvolved in :the
common conspiracy with the def endant. They have a right
to consider all of the evidence, all -of the circumstances,
all of the acts, and all of the declarations of other peoplg
to ascertain whether or not a conspiracy existed, but they
cannot consider the acts of those other people as binding
upcen tre defendant until they have first been convinced
that a conspiracy did exist. -Noﬁ, we have put on one

little piece of evidence at a time and then another

little piece of evidence,
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and fitted it together. I think your Honor has stated
he'retofore theyr have not challenged our ability to connect
the zcts anddeclarations of alleged conspirators with the
defendant. I dont't think that is correct. They have af
all times challenged it, =d they have at all times claimed
it was & frame-up. Ther have at all times claimed that
any particular witness was a conspirator of the defendant.
THE COURT: I dontt think you quite got my point there, Mr
Ford. You have, ‘on former occasions, avowed your inten-
tion ofj connecting this testimony up with the deféndant,
end the court has accepted timt fully at its full face valug
tut when counel on the other sidedeclares that he has in
his possession knowledge that justifies him in saying that
you will find yourself unable when the time comes to make
that connection, then, I think it is time for you to with-
draw that witness.
MR APPE& Pardon me just a moment.
THE COURT: Mr Ford has the floor, Mr Appel.
MR FORD: I will leave it to counsel themselves if they
will admit the connecition of any other witness --
MR ROGERS: I don't decline to answer that arestion, but
I do say so far as this is concerned, I am absolutely
sincere. You have asked me a question end I purpose to
enswer it. C§w1 will never prove or be able to estab-

lish that Mr Darrow knew anything about this, had anything

to do with it in the remotest fashion ordegree, and I ha
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called your attention right here in the court room to the
name of the man that the witness is testifying about,‘and
to his presencg in the court room, and I dontt think you
can prove by truthful evidence of any kind, to show tiat
Mr Darrow had one single --

MR FORD: . If the court please, counsel is entirely out of
order -- 2ll of hisargument. The proper way for him to
show anrthing is to put his witnesses on the stand. Several
times people have come into court and they have had their
ettention attracted to them, and certain svowals have been
madg about those witnesses. I don:t think tmt it is pro-
ere I dontt think the statement about what the witness

is going to testify to is proper on the part of counsel.

If counsel has any defense he desires to put bvefore this
jury, let him put dtnesses on the stand at the proper
time, and et the witness on thestand, rather than cowrml,
ma ke the statemente I dont't think that is proper. 1
simply sy as far as this witness is concefned, our sit-
netion is exactly the same with regard to eny other wit-~
ness, and our statements in regard to this witness, znd es
to the connection hetween the parties invqlved in this tes-
timony, is exactly the same as it is between the statements
made by other witnesses on the stand and their connection
with the defendant, and our good faith in the mattei‘ is
just as sincere and just as great in this case withAthis

witness as it is in the case of every other witness.
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The order of proof is entirely discretionary with the
court, and the court has decided this identical proposi-
tion early in the trial of this case, but I think it is
mad/e - ..: only for the purpose of disconcerting either
the witness or the prosecution, and your Honor is going

to instruct the jury at all times to pay no attention to
the testimony of any witness, even though the court admits
itv.' It is for the jury finally to determine whether or
not the connection has been shown. If the jury doesn't
believe that as far as the sction of Mr Johanneson and

Mr Tveitmoe are conce rned, if the jury does not pelieve -
that they are conspirators with the other agents or con-
splrators, with the defendant, then even though the

court admits testimony, it will be your duty to insttuct
them that they . are. ' not to regard statements of others,

declarations of these peciple, unl esvs they are convinced

. beyond a reasonable doubt of that fact in going towards the

common end tmt the defendant --
MR ROGERS: Towards the common end, mey I inquire if

that means conspiracy? XNever has in the world.
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MR. FORD., With regard to whether the defendant contemplated
or specified-- |
MR, APPEL. Let's argue the law,
THE COURT* 1 think that is very desirable.
MR . FORD* They sit around here, ycuw Honcr, and indulge
in certzin maneuvers that 1 cannot help replying to at times,
and 1 ask pardon of the court for having forgotten nmyself.
1 call the court's attention to People versus Mor ton
in the 27th Cal--
THE COURT. There is no difference betwesen you and the
court and opposing counsel onthe other side as to the law
in the matter in this case, but there is evidence here that
the defendant in this case never saw or heard of at &all or
either of the gentlemen who were mentioned beforewith this
witness .
MR . FORD. Our testimony with regard to the connection of I
Johanneson and ¥r. Tveitmoe with this defendant will consist
of a large numberof specific individual acts and the cir-
cumstances are such as to justify us in believing that
it will convince the jury beyond a reasonable doubt as to the
connection of these people with this defendant, but we can
only introduce that evidence bit by bit. 1f we put on any

particular witness they would make the same objection. We

haven't shown the connection, and therefore we have %o put

bit, as %o showing tow they were scting

on our testimeny
sher in this propoeiti

=
.

together, how they were operating toge
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and bit by it build up the circumstances from which this
jwy can decide whether or not a conspirécy existed of
which this defendant was one merber and these people were
other menbers .
TYE COURT. The court has no doubt at all and 1 den't think
counsel on the other side have any doubt about your good
faith in the matter. Sometimes testimony in spite of the
beet of good faith doesn't materalize, but the discretion of]
the court should not be exercised in requiring you to put
on all the testimony you have 2t this time connecting the
d efendant here with a matter under consideration. The couvrt
does hold that tefore you can proceed with this line of
testimony you will have to introduce sonme evidence to conrec
him, some scintilla of evidence showing the connection
between the defendant and this witness., We are about to

teke a recess now for ten minutes.

. (Discuesion between juror and the court.)

THE COURT . Centlemen of the jury, bearing in mind the
admonition heretofore given you, we will t2ke a recess for

fen minutes.

(After recesss Jury returned to court room.)

MALCOWS® LOUGEHEAT,
on the stand for further examination.

THE COTRT. YParties are a2ll present. You ray proceed,

gentlemen .




© 00 a9 O Ul & 0 b

DD N NN DN N DD O e s
R REBEREREE KR B &R GERBE S

‘right about that.

1905

MR. FORDs Q You saw Yr, Johanneson when you returned

after getting your supplies? A Yes, sir.

Q State what was then szid and done

MR . ROGERS' We object to that as no fotndation, incompetent|,

irrelevant and irmaterial, hearsay .

THE COURT. That is the very question, as 1 remember it,

that has just been ruled upon.

MR. TORD. There was no question before the court at all.

TEE COURT. The question that was discussed, perhaps you are
: entire

MR, TORD + The admissibility of the witness's/testimony

was discussed, without our showing anything that "~ has occurre

vet

THE COURT® Th=t was the Question the cowrt had in mind, &t

least. Objection sustained.

MR . FCRD. Withdraw the questipny

BY MR . FORD. @ Did you and Y. Johanneson 1eavé the buildirg

A Yes, sir. |

MR . ROGERS. 1 make--

THE COURT. -Strike ouf the answer.

MR ., ROGERS. 1 meke the same objsction, that no fourndation

has been lzid, incompetent, irrelevant, hesarsay, not within

the issues.

THE COTRT - Objection sustained.

'R, FORD. On which grourd, your Honor, no foundation has

been laid?
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TEE COURT. 7precisely.
MR, FORD® 1 want to state to the court right now: that our
2bility to show the connection between MfTveitmoe and the
defendant will rest upbn acts concerning which this witness
will testify as well ag other witnesses in the case, and
that this witness's testimony will give a part of the con-
nection--we expect this witness to testify =s to what Wwas
done on the part of one of Mr. Tveitmoe's agents, . Johanne-
son after Mrs. Caplan, and upon the return of this witness;
we will show that the bills were paid for for that trip by
¥Mr. Tveitmoe and we will show by other evidence Mre Tveit-~
moe's connection wifh Yr. Derrow, but the testimony will
have to come out piece by piece and bit by bit, we cannot
prove all by one act. This is a Witness who Was not
present at any arrangement or any conversation held with
the def endant or any of these people, we are not going
to be able to produce any witnesses that will show thate.
We will have to show little statements, little bite by

bits, each one showing connection with one another.
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THE COURT': I thought the ruling of the court and its

position was made plain before recess, the avowal of the
Bistrict Attorney, or counsel on either side will always
be accepted by ﬁhis court at full face value of the decla-
ration eand bona fide intention, snd it is so accepted at
this time, but counsel on the othér side absolutely chal-
lenged the ability of the District éttorney to introduce
bne scintilla of evidence connectin;?this case with either
Mr Tveitmoe or this witness or the other gentleman pre-
sent. |
MR ROGERS: In this matter at all,
THE COURT: The court does not requife the District At-
torney at this time to introduce all of the bits and por-
tions of evidence that he may have, but in the face of
that avowal by the attorney on the other side, which the
court accepts at its full face value and in good feith,

I deem it is the duty of the Pistrict Attorney to intro-
duce some evidence, perhaps it may be slight, but some
evidence at this time connecting fhe defendant with either
of the parties whose hames‘have been mentioned.

MR FORD: If the court pdease, ": ... relying upon the l-
ing of the court on similar questions presented to this |
court during the progreés of this trial, wherein, your
Honor was abundantly supported by the zuthorities of this
state as well esin - other states --

THE COURT: MT Ford, kBt us be cleare In the sbsence of
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positive declaratibn by counsel on the other side, ivhich is
Just as emphatic as the Distriqt Attomey'sdeclaration and
avowal on his part, which has not occurred heretofore in
this trial --
¥R FORD: I want to state to the court, this witness is a
witness from out of town, from San Francisco. He is being
kept hereat our expense, ‘at the state's xpense, and we
want to ask leave to allow this witness to testify as to
what he did in the company of any persons present with him
in regard to Mrs Caplan and ve avow'our intention to intro-
duce evidence to show the connection between the perties
involved and thisdefendant. Now, that is as far as we can
go at the present time, znd the testimony es to the connec-
tion of Tveitmoe with this transaction eznd the testimony as
to the cohnection as to ¥Mr Tveitmoe particularly with re-
gard to this man, will be absolutely unintelligible with~
out showing first what was done.
MR ROGERS: I take this position, if your Honor pleases,
in the matter-. Now, I have no doubt that counsel will
show that Mr Tveitmoe, who is an official of the State
Buildings Trade Council, thet Mr Johanneson, vho also is
an official of the State Buildings Trades Council, having,
from necessity and from the circumstances, some conuection
with the defense of the McNamara case -- there is no.v
question about it, that is as far as I understand their

ability to make the proof, but what I am contending
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for is this: here is a specific act, here is a thing vhich
they desire to charge sgainst the defendant, which they
desire to say he is guilty of, and he must be guilty of it
if it is an offénse, therefore the proof must not only ve
that the =zt was committed, but that the defendant himself
pearticipated, aided, abetted, advised in its commi ssion.
Now, as a matter of common knowledgé, a lawyer knows, so
far as Mrs Caplan's presence upon the witness stand is
concerned, that under the abundant authorities she could not

be called as & witnesse
MR FREDERICKS: Why not, being the wife of Caplan?
MR ROGERS: Being the wife of Caplan, under section 1322.
MR FREDERICKS: She was not the wife of Brice and Schmidt,
though.
¥R ROGERS: éeople sgainst Langtry, which I have offered
for counsel's elucidation many times --
¥R FORD: That is not the point before the court at the

present time.
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MR . ROGERS. ) : 1910
But my contention is this, lr. Darrow being a lawyer, knowing

she could not be used as a witness, would not advise her
departure from the state, he would not do it, could not do
it, had no reason %o do it 1f any one else tcok her
from the state for their own reasons and because of their
own interests, that is another matter. That she was a
witness '
competent /fand a material and necesgsary withess, nobody
who knows the iaw would immediately dispute . Now, there-
fore, under those conditions,kshe was not a witness =zt all,

under the law. Why, therefore, should !ir» Darrow send her

out of the state? Therefore, these indefinite, evéinescent

diaphanous assurances to connect that Mr. parrow knew lir.
Tveitmoe and knew i+ Johanneson, officials of the State
Buildings Trades Council, is not going to establish the
foundation,and 1 challenge them, as 1 said to your Honor

before, to show by any witness at all or by any circumstance

advising, consenting to, conniving at, or participatirg in
anything that was done in reference to Mre . Caplan . Ilir.
Tveitmoe is in the city, 'r» Johanneson is in the court room,
Now, why have we not the right to insist, if they are |
going to charge Yr. Darrow, because he knows Johanneson and
krows Tveitmee and had some pusiness relations With them
of orne kind or another by reason of his position as>ccunae1

in the case, if they are going to charge r. Barrow with it,

2t they should

1 say, it is nothing but right and fair th
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show it Darrow had stmething to do with it.

This proposition of bit bit and circumstance by cir-
cumstance , and a little thing by a little thing, that

cannot be done, it is inpossible to be done. These

collateral matters, if your Honor pleases you are admitting

for the purpose of showing what? For the purpose of showing
the connection of general conspiracy . Now, in order to do
that the acte of consplrators are never admissible one
against the other until the conspiracy is first shown.l
That is the law, and it is not @ guesticn of order of
proof, it is a substantial right and 1 maintain my position
thet in this matter, as well as in all other matters, they
must show lr. Dérrow‘s connection with it and they nust show
beyond the mere diaphanous and evanescent cornettion as

1 said a mamnt ago of acquaintanceship. Suppose lMr. Tveit-
moe did pay for this trip, we shall contend there is nothing
criminal at all about this trip.. We shall show what
happened to Mrs. Caplan, we shall show what wes done with
Mre. Ceplan, if the evidence is admissible, but why should
¥r. parrow, whec is on trial here in a matter that is =aid
to have hzppened on Third and Los Angeles street, come in
here with the witnesses wheefaces wé never saw 2and whose

nemes we never heard on this occasion, come in here to

face this situation and be compelled to meet it without

any knowledge whatever? 1 say, if your Honor pleases, it

dence, absolutely un-

is unheard of in eriminal jurispru

—e
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urheard of and 1 do not believe there is any possibility
of the connection being made under even their oW . avowal
of it, but youf Honor has a right to say that it msi come
with such a foundation as shall connect lUr. Darrow with it.
1 will tell you, Sir, where witnesses--

MR . FREDERICKS. (Interrupting) We do not differ with
counsel on that.

MR . ROGERS. (Continuing) --where witnesses are--where
numerous persons are interested in the defense, whereas

in this case the funds for the defense come from all over
the country, whereas in this case thousands of men are

interested in the def ense and participate in it, isn't

it right, if your Honor pleases, that where hundreds of per-

sons are just as much interested as lr, Darrow --
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where there were other counsel as well ss Mr Darrow,

isn't iy right that they should establish & direct and ab-
solute connection of Mr Darrow with it? Is it going to
be sufficient to put us upon trial here to go through this
matter end teke four or five days to do it until they have
shown Mr Darrow himself had guilty knowledge of the matter,
if there was any guilt comnected with it, and it must

have been pljior guilt énd not subsequent guilt.

MR FREDERICES: I do not think we differ with counsel.

THE COUR': I do not care to hear from you. The situation
is somewhat chenged by Mr Rogers' remarks. At this time,
perhaeps I misunderstood the évowal made by Mr Rogers be~
fore recess, but I understood it was a statement that in
his opinion, the District Attorney vould be unable to con-~
nect the name of MrTveitmo%'or Mr' Johanneson in any ey,
shape or fofm with trlr_xe defendent. -

MR ROéE&‘S: He cannot do it, sir.

TEE COURT: He now states those gentlemen were connected
with the defense in the McNamara case, of which the de-~
fendant here was chief counsel, I think that takes awsy
the sting of the cén_dition heretofore existing, and brings
it within the general i'ule t hat has been followed in this
case; for that reason the objection to the question is
overruled,

MR ROGERS: We teke an exception.

YR FORD: - @ Will you now state what was said and done b
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tween you and Mr Johanneson, or whatever wvas done by Mr
Johanneson in your presence, aSter youarrived at the Metro-
rolitan Bank Building, on your return from getting your
supplies?

MR ROGERS: ©Shall we have an obj ection and exception to all
of this matter?

MR TORD: It is stipulated it may be entered to a1l of it.
THE COURT: Yes, to all of this testimony, to what this wit-
néss has to say with Mr Tveitmoe and Mr .Tohannsésori, under
the instructions and otherwise, it will be understood that

the same objection and the same ruling and the same excep-

MR ROGERS: May I inquire, your Honor, if you sre intend-
ing to hold that in ¥iew of the fact there were numerous
other counsel, one of whom is dead, undoubtedly, and num-
erous other counsel in the McNamara'case, it is going to
point to Mr Darrow because they had connection with the
defen se?

THE COURF: No, I hold that it does show some connection;
it may ve a mere scintilla of proof, but it is scmevthing
that justifies the order being adopted at this time.

If they could not establish the defendant here did not
even even knovvbthb.se gentlemen, that would be a different
thing . ’ |

MR APPEL: This inquiry is not over the case in chief. I

read to your Honor some decisions to the effect upon col-
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leteral matters, that the proof must be exact and to the
point comnecting the defendant with the commission of

these collateral metters. Now, that is the only issue.

my interest, if I am a defendant in this case, he comes to
this witness and says, "I am going t-o teke you away; I am
going to hide you in the mountaing; I am acting for Mr
Appel," hisdeclaration does not prove any conspiracy
against me. The law is that testimony of conspirators

is not evidences TFor that reason the law says you must
establish and connect the principal with the conspiracy
and show that the co-conspirator started to &t in view
of his understanding with the principel. That is the foun-
dation that must be laid. In other words, we demand here
in this court.that before the declarations of Mr Johanneson
or the declaration of Mr Tveitmoe here on behzlf of what
occurred, must first be shown to have been authorized &nd
to have been with previous knowledge, and with previous
consent of this defendant, that theirdeclarations to this
witness away up there in San Frahcisco, do not prove that
Mr Darrow had previous Iknowledge of those thiﬁgs, or did
them or consented to it, even if Mr Darrow had known of it
after it occurred, it would not prove conspiracy and

it would not prove him guilty of any offense.

scanned by LAl s LIBRARY 3




p

© 00 1 Ot o W DN

DD N NN NN b e pa

1916
That is the law of this state and tte law of every state
ih the Union. That is wh&twe are demanding. The mere
fact that 1 may know some man connected with the defense
of this case and to say 1 can go out here and brite a
Witness out inthe outskirts of this state and say 1 am
acting for YMr. Appel, 1 say, tha could not be introduced
to connect me and showing a conspiracy. It must'be previous
knowledge, consent and all ing and abetting before the same
occurred before 1 am charged with that. Now, here are
statements that are to come from this witness as to what
Mr, Johanneson did or what he said. Now, where is this
evidence here that Johanneson was taiking for Tarrow?
Where is the evidence here that Darrow authcrized Johanne-
son to say or to do anything concerning a epecific act which
counsel on the other side say is a crime? How is it going
to be done. Suppose, if your Honor pleases, 1 have taken
out of my pocket $100 and give it to some person to go and
do something in the case and he should so far forget him-
self that he goes out here and bribes a witness in this
case, can it be gaid.that the mere statement of this man
to this party, "1 have Appel's money, in my pocket, 1 an
going to pay you £50 of it to get you to leave the state",
can it be said that his . statement can connect me with the

case. There would be no security anywhere on earth with

such evidence. 1t must show 1 gave him that money with
the knowledge and understanding and in a slight degree,ﬁa;




W 00 ~3 O Ul I O N

M N N DN DD DD DN e e pa .
E & R BB R 8 6B ©® 895 & Rk & b B &

~ J49 [
least, that he was authcrized to go and do the speoiffc 1

act, that 1 had some guilty knowledge of what he was going
to do before he.did it and that 1 dig it for that purpose,
and that 1 sent him for that purpose, in some slight
degree at least. ‘That is the foundation we are seeking for
and that is the foupgdation that the books say, that before
the acts or declarations of a conspirator are evidence againsit
a party on trial the fact of the conspiracy concerning that
specific conduct on.the part of the person who acts must
first be shown betweethim and the principal. 1t must

be previous knowledge, not a subsequent knowledge, or mere
relation of client and attorney, it would put the attotney
or client in a perilous condition in ary case, your Honor ,
and the defendant might as well come out of the court room:
here because 1 am defending him and go and bribe a witness
and because 1 knew him, because he ié my client and the
district attorney can show that which would be apparent

from my conduct of the case, would thrat show 1 had conspired
with him and aided and abetted in the commission of a
specific offense? These are collateral matters, collateral
matters that require a more strict rule than the other.
MR. FORD. 1 do not think that point is before the court
atall. '

MR . FREDFRICKS® We do not rely on those things counsel is
Darrow with the taking

arguing about, but will connect}h-

away of Mrs. Caplan by direct and positive tes timony, VYO
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Honor . |

MR. APPEL. Now, let us see if he does it, if he doesn't
do it he will get himself in a hole.

MR, FREDERICKS, All right.

MR . APPEL: Remember what yousaid, and don't take it back .
MR. ROGERS. Read it to me, the district attorney's avowal,
read it to mg,please. |

(The last statement of ifr. Fredericks read.)

THE COURT. Objection overruled.

MR. APPEL’ Ex cept.

MR . FORD. Answer the question.

(Question read.)

A He told me to take Mr. Gillson home first and 1 took him
home, then proceeded down to, 1 think, 33rd and Folsom
street.

Q Did X« Johanneson accompany you? VA Mr+ Johanneson
éccompanied me and he got cut there and went to get another
man. 1 waited until he got him and then he directed me to

go to Red Wood City.
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Q@ Do you know who that other man was? A I don't know
who he wase.
Q@ Descrive hi;n, pleases A He was a man ebout 5 feet 6
in height with a mustache, I believe. |
Q@ Apparent sge? A I should say sbout 40 years old.
Q Proceed? A I went to Redwood City.
Q You =y he directed you, you mean the other man or
wr Johanneson? A Mr Johanneson directed me to go Red~
v*ood City;after getting there --
Q Getting where? A After getting to Redwood Clty.
Q@ Did you go alone, or were you accompanied by enyone?
A I was accompanied by Mr Johanneson and this other gen-
tleman.
@ Howfar is Redwood City from San Francisco? A About
35 miles. | _
Q@ On the way to Redwood City, did you have any further
conversation with him about the business of your trip, any-
thing at 211? A None tlmt I rémember.
Q After you got to Redwood City, what occurred? A Af-
ter -- The other man -~ the man that vwas with 'Johanneson,
got in the front seat and directed me from there one.
Q ¥r .;l'ohanmeson 5till in the machine? A Still in the
back seate. |
Q TVhere did you proceed then? A To La Honda.
Q Anything occur on the way to La Honda? A .About half a

mile this side of La Honda --
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1920

Q@ That is between La Honda and Redwood City‘? A ;!es -
this gentleman that was with Johanneson directed me +to
gtop and Mr Johanneson got out and went dowvmn the trail.

Q@ ¥r Johanneson got out? A ?es, Mr Johanneson.

Q Vhat became of the other man? A He stayed in the
machine and rode down the road with me.

Q@ Did you notice where Mr Johanneson went? A He vent
dovn into a little creek, down a trail.

Q@  Vhat time of day or night was it? A I don't know the
erxact time; it was just getting dark.

Q Did you receive any directions from Mr Johanneson

at that time what you were to do? A He toldmelI was to
drive on down the road and be back in an hour.

Q At the same spot? A At the same place.

MR APPEL: Do n.ot lead the witness, please.

THE COURT': No, don't lead him.

MR APPEL: That is not included in our objection, but I
should say common courtesy and decency would prevent
counsel from leading the witness.

MR FORD: The seme motive that would prevent him making
such remarks.

Q Did you receive any difections as to the manner in
x}hich you should come back? |
ﬁRAPl;EL: We object to tmt as leading; of course, sub-
ject to the other objectionse.

THE COURC: Objection susteained.
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MR FORD: Did you return? A, Yes sir.
é When you returned, was it light or dark? ' A It was
darke. _ '
Q@ Did you have your lights 1it? A Yes.
Q@ Vhat occurred then? A I picked Mr Johanneson up and
a woman and two children.
Q Were you introduced to the woman? A No sir.
Q Did Mr Johemmeson sy vho she was?
MR APPEL: We object to that as leading .
TEE COURT: Objection overruled.
MR APFEL: Exception.
A Not tmt I remember of.
@ Did he address her by any name?
MR APPHL: We object to that as leading and suggestive,
object to it on that gwround. . '
THE COURI': Objection overruled.
MR AP‘PEL: Exceptione
A I think he called her "Flora".

'Q Did yoji, &t eny time during the trip, learn who she

was?

MR APfEL: We object to that on the ground it is immeater-
iel, irrelevent, leading and suggestive. '

MR FORD I am not suegesting anything that I can see.
TEE COURT: Onj ection overruled, .

MR Ai’i’EL: Exception, A I didn't cet the question. What

is the question?
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(Question read.)
A No.
Q@ The only name that you heard her addressed by was that
which you have géven us, "Flora"? A Yes,
Q@ How old were the children? A Between 4 and 6,
I think. "
Q@ Boys or girls? A A bvoy end a girl.

Q After leaving Redwood City, where did you go -- or,

after picking up this lady and the two children, wherre did

you go? A To San Jose.

Q@ Who was in the machine going to San Jose? A Mr Johanne;

son, this other gentlemen we picked up and the ledy and
the two children.

Q After you got to San Jose, vhat occurred? A I took
them to a hotel.

Q Took whom to a hotel? A  Johanneson, the gentleman
that was with him, and the lady eand the two children.

é Then, where did you g0? A Then I put the car up at a

garage end vwent to another place myself.
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Q What time of night was it that you left them at the
hotel? A About 21 o'clock.
Q When next did you see M¥r. Johanneson or the iady?
A The next mofning, about 6.
Q A, M. 7?7 A Yes, sir.
Q Whom did you see at that time? A Mr. Johanneson, the
gentleman who was with him, and the lady and the two
children. |
Q@ What did you do, if anythihg? A 1 was diredted to
start up towards Sacramento, 1 think, was the directicns
at that time.
Q@ By whom? A Dby M. Johanneson.
Q Did you statt to Sacramento? A vyes.
Q Who were with you, if any one? A N Johanneson and
the gentleman who was with him, the lady and the two
children. |
Q What occurred, if anything, on the trip towards Sacramento
A 1 stopped at Haywards and received two tires that 1
telephored for the night before, and this gentleman that
was with Johanneson left us there.
Q And where did you and Mr. Johanneson and the lady and
children go? A We went right to Sacramento.

Q@ Did ycu stop at Sacramento? A Ve stopped there just long

enough to fix a tire.

Q What time did you get into Sacramentc? A About 13

c'clock.
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Q At night? A At noon.
Q From Sacramento Where did you proceed? A Ve went from
there to Auburn. |
Q@ What time‘did you get into Auburn? A About an hour
efore dark. 1 don't know what time it was.
Q Where is Auburn? A It is, 1 guess, about 235 miles the
other side--east of Sacramento.
Q 25 miles east of Sacramento. How long did you stay at
Auburn? A About an ‘rour . |
Q Where did ¥r. Johmnneson and the lady go? A They went
pelow the garage there down into the gshade to cool off a
little bit, it was very hot.
Q How long did you stay at Auburn? A APout an hour.
Q And from Auburn where.did you go? A To Colfax,
Q Did you stay over night at Colfax? A We stayed over
night at Colfex.
Q What time did you get in there? A 1t was just about
dark .then. A
Q Where did they go and where did you ge after you - . .
arrived at Colfax? A They put up at the hotel and 1
put up-- the hotel was full and 1 put up in a little
place back of the hotel.
Q Did you hear the jady's name--did she register at that

time? A 1 didn't see under what nare she registered.

Q From Colfax where did you go and when? A The next

we had finished preakfast
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. went to Truckee.

1

9| & 8till accornpanied by Mr« Johanneson and the children?

3 A Yes, |

4| @ How long did you stay at Truckee? A Just long enough
5 to £ill up with gasoline and oil.

6 Q And from Truckee? A Reno.

7 Q@ Reno, Nevada? A Reno Nevada.

3 Q What time did you get into Reno, Nevada? A Between 123
9 and 1 1 think.

10 Q@ 12 and 1 in the daytime? A At noon.

11 Q@ What if anything occurred at Reno, Nevada? A Well, we
12 put up at the hotel there and later on went across the
13 8 treet to the cafe and ate supper, and 1 took a let'er from

14 ¥r, Johanneson to deliver to Mr. Tveitmoe on the way back when

15 1 got back to San Francisco.

16 Q@ Was that letter in an envelope or open? A 1In an envelop
17 Q Sealed? A vyes, |

18 Q@ The address of i, Tveitmoe written on it? A & Yes.

191 @ What did Mr. Johanneson say when he gave you the letter?
2 A Asked me to deliver it and also to deliver a black over-
21 /coat that belonged to this other gentleman, to leave it

99 there at the office.

93 Q At what office? A At M. Tveitmoe's office.

o4 Q What did you do next? A 1 left that evening and went
%5 to Truckee that night .

Q Where did you leave . Johanneson and the lady and th&
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children? A At Reno, Nevada.

Q Was that the last time you saw him? A 1 saw him just
before 1 left, then, that is the last 1 saw him, just
vefore 1 left.

Q At Reno, Nevada? A Yes.

Q Did you deliver fhe letter to Mfr. Tveitmoe? A 1 did.
Q@ When and where? A 1 think it was the second day of
August and it was in his office.

@ When did you get back to San Francisco? A 1 got back
on Tuesday the 1lst, 1 think.

Q@ Of August? A Of August.

Q About what timep 19117 A 1911. 1 went across the
Bay on the 13:48 boat.

Was the end of Tuesday orvthe beginning of Tuesday?

1t was Tuesday night, that was the end of Tuesday.

1f it was 13:48 it would be early Wednesday morning thent
Wednesday morning.

Angd you delivered the letter the next day to lre TveitmoeT

> O b O » O

1 am not sure whether 1 delivered it the next day or the
day following . ,

Q@ At any rate you delivered it? A 1 delivered 1%, vyes,
gir .

Q At his office? A At lir. Tveitmoe's office in the

Metropolis building. . |
Q Anybody else present when you delivered it? A 1 think

Manillson let me in.
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Q What if any conversation did you have with I

at that time?
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MR APPEL: We object to that upon the ground that it is
incompetent, irrelevent and immaterial and hearssy and not
relevant to eny issue in the case. |
THE ?OURl‘: Obj ection overruled.

MR APPEL: Ye except.

A He asked me what kind of a trip I hade I told him
everything went through very well; had very little trouble
with the car and delivered the letter to him and he read it
and =ftervards gave me, I think it was $25.

Q For yourself? A TFor myself, yes. ‘

Q Or was it pay for the machine? ‘A No, it was not pay
for the machine,

Q@ Did you collect the pgyment for the machine? A No, I

 turned the charge in to the garage.

Q ‘that was the amount of the charge you turned in to
the garage? |

MR A;?PBL: Objected to upon t.he ground it is incompetent,
irrelevant and hearsay; vhat he did himself 1is certainly
immaterial. v

THE COURT: Obj ection sustained.

MR FORD: Did you have any talk with Mr Tveitmoe about
whether the bill should be charged or collected at that
time? A He asked me what the bill would be. I told him I
would leave it to the company to make the charge,

Q@ That is all the.conversation you had with Mr Tveitm'oe

on the subjeect of charging? A That is all I remember,
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1929
Q. Did you héve any éonversation vith hinm whom it
should be charged to?
MR AFPEL: That is very le ading and suggestlve. It is
incompetent, irrelevent and immaterial for any purpose
whatsoever, hearsay and no foundation laid.
THE COURT: Overruled.
MR APPEL: Exception.
A Well, it was understood when I took the car away from
the garage that it was to be charged to Mr Tveitmoe.
I don't remember having any conversation with him in re-
gards to who it was to be charged to.
MR FORD: You alsodelivered an overcoat, I welieve you
testified? A Yes.
Q To Mr Tveitmoe? A To Mr Tveitmoe.
Q Did you tell him anything about the overcoat?
MR APfBL: Now, that is irmeterial, your Honor, and hear-
say.
MR FORD: Give all the conversation you remember with
Mr Tveitmoe.
THE COURP: Objection sustained.
MR FORID Give all the conversation that occurred with Mr
Tveitmoe &t that time.
MR APPFL: We submit that the witness has zlready stated
what the conversation he had with him was, and he has
stated to the best of his recollection what occurrede

THE COURT: Ove-ruled.
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MR APPEL: We except.
A Well, on that, do you mean to go over all I have gone
over so far?
MR FORD: Every‘thing that you have not *testified to as yete
A VWell, after delivering the note I delivered an over-
coat to him and told him that it belonged to the m;'an that
we had picked up that had gone part way on the trip with
use
Q@ Did you know that man's name szt that time? A No,
I didn't know his neme.
Q@ Anything else said zbout the vvercoat? A Nothing tmt
I remenver,
Q Did you t ell him 'why you brought it to his office?

MR APPHEL: I submit that is mot the way to examine the wit-

NESSe

THE COURT: Objection sustained. ,,

MR FOR.'D , This edcurred sometime ago and 1t 'may not be
very important to the mind of the witness at that time,
eand simply directing him without asking him what to sy or
telling him what to say.

T™HE COURT: Objection sustain'ed.

MR FORD: Was anything further said about the overcoat?
A I dontt remember anything further being said.

Q Have you ever at any time, learned who this manbwas?
MRAP?EL: Wait a moment. We ohject to that as irrelevant

and immaterial. He can only know it by hearsay ty someol
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THE COURT: Overruled.

4931

that told him, being hearsay or hearsaye

MR APPEL: Eoccgption.
MR APPEL: Ve object to it on the ground that it is incom-
petent, irrelevant and immaterial, hearsay and no founda-
tion laid.
THE COURT: Objectiop overruled,
MR APPEL: Exceptione
A 'I don;t ¥now of any proof that I evee had of who she
VBSe ‘
MR FORD: Describe her, please? A She was about 5 vfeetv
5 in height, I should think, and I think an Italién. 7
She talked with kind of & foreign accent, I shou‘ld judge.
What nationality? A I s}aould think Italian.
You think Italian? A Yes. ‘
Apparent age? A About 30, I should think; 30, 32.

Was she heavy-built or slim? A Apout medium build.

?
Q
Q
Q
Q that spparent welght? A About 130, 135
Q: What complexion? A A little dark. |

Q - Heir dark? A Not exceptionally dark.

Q Can youdescribe the children? A Well, I think the
boy was & little the oldest, about 6; and the girl, meybe
4 or 5.

Q Referring to the overcoat again, was any conver-

sation had on the trip while you were going up to Reno be-

tween Mr Johmmneson and anyone else conceming the over
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¥R APPEL: Wait’ a moment, e object to that upon the
ground it is incompetent, irrelevant and immaterid for
any purpose, hearsay, no foundation laid.
THE COURT: Obj ection overruled,
MR APPEL: ZException.
A At Haywards, this Mr Johanneson made some remark about
not having an overcoat, and this gentleman offered to loan
him his.
MR FORD: Anything further about it? A I think he said
when he got through with it he would return it, leave it at
Mr Tveitmoe's office.
é Who said, Mr Johanneson? A Mr Johanneson, yese.
Q@ On the trip to Reno, Nevada, did Mr Johanneson give
you eny directions as to vhat information you should give
out concerning this woman?
MR APPEL: Wait a momente We object to that upbn the groum
it is incompetent, irrelevant and immaterial for any pur-
rose whatsoever; it is hearsay, and no foundation laide.
THE COUR': Objection overruled.A

MR APPEL: Ve excepte.
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A 1 donyt remember any . talk to that effect.

MR, FORD. @ When you arrived at Colfax there wére how
many hotels there?

MR, ATTEL* We object to. that as immaterial.

TEE COURT, Overruled.

A Just two that 1 know of.

M . FORD. Q Didyou at Colfax have any conversation with
Mr. Johanneson? A 1 believe he said something.

MR . APPElL. Wait a moment--object to the questicn on the
ground that it is incompetent, irrelevant, hearsay and no
foundation laid. “

THE COURT. Objection overruled.

MR . APPEL. Exception.

MR . FORD Go zhead.

A As 1 remember he was--he was giving people to understand
that it was his wife and+he made some remark it was easier
to get aleng that way, save asking--if people asked questionp
about it. o

Q %mid that to yout A Yes.

MR. APPEL. We move to strike out the evidence of the
witness asto what ir. Johanneson was giving people to under-
stand on the ground it is not responsive to the question.
TEE COURT. Strike it out . |

MR . FREDERICKS. He say, though), your Honcr, he aaid that

to him. 1 think that puts it in again.
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1934
MR . FORD. EHe said so, if you will just hear the last
gquesticn and answer.
THE COURT. 1 don't think he made that .statement .
MR. FORD. What did Mr.--withdraw the question. Wrere
wer e you and Mre Johannesén when this conversaticn came up?
A on the porch in front of the hotel.
Q At Colfax? A At Colfax.
@ Yow, what did Mr, Johanneson say +to0 you on that subject?
MR « APPEL. Wait a moment. We object upon the ground it is
inconpetent, irrelevant and immaterial for any purposé
whatsoever; it is hearsay, the declarations oflr. Johanneson
concerning his apparent relations with the woman in question
canrot possibly be binding upon the de_ferednat.
MR; FORD. Shows whether they considered the act at that

time an innocent act, and they wanted to conceal this woman's

identity .
THE COURT. Obje-~tion sustained. v ’
MR. FREDERICKS. Will your Honor permit me to make a further

statement in regard to it? 1 thinkypur Honor doesr't under-

THE COURT. Yes, maybe.
IR . FREDFRICKS+. The purpose is sinply to show the effort
on the part of Mr. Johanneson to conceel the identify of the
woman, not to show any improper relations or anything of

that kind between iir Johanneson and the womar, but a state-

jdentity of the woman.

ment endeavoring %o conceal the
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1935
That is the purpose of the question, directed to that and
that only .
THE COURT® With that avowal on the part of the * district
attorney--read the question.
(Last question read by the reporter. )
THE COURT+ Objection overruled.
MR . APPEL: We except.
A Well, he was giving people to understand that it was
his wife. 1 think registered so in the hotel at Colfax.
THE COURT; Strike out that answer . What did they say is
the question that is asked you?
A Well, he esaid it was easier %0 giﬁe people to understand

that it was his wife, as people would notask questions that

MR . TORD. When you arrived at Reno did Mr. Johanneson tell
you where he was going at that time or where they were
going? |

MR . APPEL. We object upon the ground it is leading and
suggestive; it is immater ial fof any purpose whatsoever;
it is hearsay and not binding upoh the defendant and no
foundation laid.

THE COURT. Objecticn overruled.

ME. APPFL. Ve except.

A 1 didn't understand the question .

(Last question read by the repor ter + )

A 1 dont't remember any exact conversztic 1 onthe subjecf, :
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but 1 understood that they were going to catch the Qverland
train east. |
MR ., APPEL We move to strike out what he understood.

THE COURT . Stfike it out.

MR. FORD. What is the shbstance of what you heard and what
Mr. Johanneson said.

YR . APPEL  We object on the ground that no foundation has
been lzid or any reason he should state the substance & the
conversation, the witness has already stated that he didn' t
r emember any specific conversation on thesubject and it is
hearsay, incompetent, irrelevant and irmaterial.

THE COURT* Overruled.

A 1 don't remember the exact words but 1 know he spoke of
¢catching a train;: that he bought some clothes for her and
they were going to catch the Overland train.

MR. APPEL 1 move to strike out the answer of the witness
on the ground that it ¥s an assumption of the witness,his
own conclusions, the witness has already stated in his
previous answer in comnnecticn wifh the answer he now gives

that that was what he understood and it was not responsive

tc the question.

THE COURT' Motion to strike denied.

MR . APPEL.* Exception.

MR. FORD. Q WVhat was said about clothes for her?

¥R . APPEL® We object o tha- as incompetent, jrrelevant and

found 3
gcever, hearsay and no TOUEY

terial for any purpose what

imrma
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THE COURT + QOverruled.
MR . APPEL.’ We except.
A 1wzs a 1itﬁe short on money and 1 asked him for some
money for my expenses going back and he said that he was
pretty short a2t the time, having to buy her some clothes
and a few things for the trip and couldn't let me have very
mpch. 1 forget how ruch he did let me have. |

MR TFORD. @ At the time that !Mr. Tveitmece gave you that
825 in his office did he say anything when he handed you thg
money?

VR . APPEL_ The same objection as before.

THF COURT. Overruled.

MR .ARTEL. Except.

A Well, he just gave it to me and 1 told him at the time--
he told me it was for myself. .

Q pid he say anything about your trip or his appfeciation
of it? A Of what?

Q@ Of your trip and his appreciation of it ?

MR . APPEL. 1t is immaterial cne way or the other. A man
expresses his own sentiments so that couldn't be binding
upon Darrow. Theyiwant to hang me on that they can do it.
MR . FORD. 1 suppose Tveitmoe did appreciate it very much
setbing through there and gave him §25, a tip for doing it
.t would strike me as being of some impor?®

Tveitmoe and if evidence 18

and as being vinding upon Hr.

anceto Mr. Tveitmoe

t
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introduced to show that the acts and declarations of ir.
Tveitmoe were the acts and declarations of a coconspirator
with this defendant as we shall endeavor to prove later on
1 think it would be quite important.

THE COURT. Objeotioq&ustained.
MR, FORD. That is all.

CROSS-EXAMINATION .

MR . APPEL. Q Well, you were working on a salary, 1 sup-
pose? A On commission basis. '

Q On commission basis? A Yes, siTr .

¢ Did you ever see Kn-narrow‘here vefore that tiee of this
trip? A 1 don't rémember ever seeing him before.

Q Did you see him after that? A 1 don't remember ever
geeing him outside of the court room here.

Q When? A About three days after the trail started.

Q Tris trial? A Yes.

Q And who pointed him ouf to you, some detective of the
district attorney's office? A i don't know as anybody
-1 think 1 recognrized him‘from his picture in the paper.

@ Now, in going up there 1o the mountains that you spoke
of where Johanneson left you, is that a public road?

Did you go on a public road? A Yes, public road--public’

highway . |
Q Met people on the road? A Wry, yes, met soue people.

14 xnow--1 dorf't

Q Teople passed you cn the road? A 1 don
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think anybody passed me, 1 met them going the other way,
mos.tly .

Q@ Did you travel in the daytime? 4 Yes.

Q Stopped and ate on the way? A 1 didn't understand you.
@ Did you stop for food onthe way? A Yes,

Q@ Got gasoline onthe way? A Yes.

Q Got o0il too? A Yes.

Q@ Anything to drink? A 1 think we got some soda water.
Q Now, whgn you got your soda water this lady sat in the
auto or got out? A Well, it was 2t Fr ench Camp, and if 1
remember right they sat in the machine.

@ TFrench Camp? A Yes.

Q@ Any camping parties up there? A No, that is the name
of

the town in California.

&

Oh, French Camp, oh, yes .
. She didn't get under the machine when you passed anybedy,
this ladyt? A Wect that 1 remember of . |

Q@ Did Johanneson get uhder the machine when they passed
anybody 7 A 1 didn't see him Go s0. i

Q Now, the children were not concealed in any way, they
were traveling along with ycu in the ordinary manner T

A Well, 1 didn't pay any attention to the back seat.

Q Talked among ﬁhemselves? A Yess

Q Yow, when this cther gentleman who had the ovsrcoat and

i 3 a8 n
afterwards loaned it to ifr. Johanneson, he Was onthe front

seat for a parf of the time? A part of the trip, yes. .
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R/ Where was it that he got on the front seat? A At Red
Wood City .
Q@ Did you go right into the city or in the suburbs of the
city? A Of Redwood City do you mean ?
Q Yes. A We got to a little saloon but 1 don't know whaﬁ
the name of the saloon was.
Q How did you go up to San Jose, what road did you t&ke?
A You mean from La Honda to San Jose? | .
Q VYes. A We took the back road from Redwood City to Palo
/iigothen out on the main county road. '
Q Good wide road? A TFrom Falo Alto down, yesS.

Great many people passing to and fro on that road?

No, not very many that night.
That night? A Yes.

Q
A
Q
Q Well, you got in San Jose in the nighttime? 4 Yes.
Q &tayed all night? A Yes.

Q At a public hotel? A Yes.

Q

What hotel was it? A 1 think the lmperial Hotel was
on lst street.
Q First street is a public street, 1 hope? & 1 think 80 .
Q FHow close to the depct? A About 13 vlocks; 14 blocks.
The next morning ydu had breakfést, 1 suppose? A You
rean myself personally?

Q Yes. A Yes.
2 little hotel right near the

Q At the hotel? A 1 ate at S

gar age.
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Q Vhere did the party that you Were conveying eat breakfast?
A 1 don't know .
@ They were phere at the hotel at 6 o'clock? A About 6.
Q And what time did you start away from there? A About 8
Q@ What road did you travel from San Jose, into San Jose and
out of San Jose? A  From the Geish road over to Warm i
Srpings and from there up to Haywards.
Q 1s Warm Springs, many people there at that time?
A Just a little cofner, that is all.
Q That is the main road from San Jose? A Thatigd the
main county road. |
Q You go over to Warm Springs? A 1 went through Warm
Springs onthe way up.
Q And from there which way did you turn from there--
Uncle Tom's Cabin? A No, Uncle Tom's Cabin is onthe other
side bf the bay . )
@ Didn't you turn at Uncle Tom's Gabin 3t all? A Coimg
down, yes, 1 went past Uncle Tomfs Cabin.
Q 1sn't there an Uncle Tom's Cabin on the east side?
A No, onthe west sidé o the bay .
Q on the weét side € the bay? A Yes, sir .
Q That must be some otheryUncle Tom. Went through Palo

Alto? A Going down, yes.
Q And went through Pleasenton? A No, didn't go through

Pleasenton.

Q How close to Pleasenton? A 1 dontt know how close
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Agaragerthere and filled up with more gasoline .

1942

went. 1 went over the Dublin grade.

Q@ VWhat other towns? A Leaving from San Jose to Reno?

Q Yes. A Through Haywards, Dublin, Livermore--

Q@ Went through Haywards? A Turned off at Haywards over
the Dublin road, from there to the Dublin road, over the
Dublin road to Livermore, Livermore to Lathrop--Tracy
first and then Lathrop, French Camp, Stockton, gacramento.
¢ Went through Stockton, did you? A Yes, sir.

Q . What street did you go on in Stockton? A 1 don't know
the streets very well there,

Q You know Main street, the main road? A Well, I took

the shortest cut 1 could to get on the main road to Sacramento

Q PBut as you passed through Stockton you went through

the inhabited portion of the city? A 1 went to a little

Q And as you went along on the way your party stopped at
different places to get necessities of 1life, didn't they,
what fhey wanted to eat? A They brought some things at
Stockton in some bags, fruit, that we ate in the machine .
Q@ Didn't you have breakfast anywhere? A We had breakfast

irn San Jose, our lunch we ate onthe road inthe machine.

Q Now, you went to Sacramento and from there what doad

did you take? A We took the road that goes up past.Rock—

land

ge

A Ve went through Focklal

Q What: towns did you g0 through?
that

That is the only to¥n 1 remerber outside of Aubwurn,
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'Q After you left Colfax where did you go? A Only one

1943

in going to Auburn.

Q@ Main traveled road? A Well, there was two roads. 1
wzs to take the shortest and quickest route.

Q@ rut that is the main traveled road? 4 Yes, as 1 under-
stand it,

Q Of course, you were looking for the shortest? A 1 mean,
the route was left to me.

Q 1t was left to you? A Yes.

Q They didn’t direct you to go out in the woods or anything
like that? A ©No, 1 only had the one direction, shortest
and quickest way .

Q Now, from Auburn how did you travel? A From Audurn
there is no towns 1 remember between, and only one road to

Colfax.

road, straight through to Truckee.

Q@ A main road, traveled road? A 1t is the only road, yes

the ohly road running thfough. |

Q@ And up to Reno how did you go? A Through the only road

there is through to Verdi: to Reno.

Q When you got to Reno you left the party there? 4 vyes.

Q Arrived at Reno in the daytime ? A About 12 as 1 remembex

it. . |
Put up b the hotel? A At the Golden Hotel.

That is the principal hotel there? A 1 am not sure.

Well, it is a large hotel? A 1t is a large hotel.
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Q Saw many people there? A Well, 1 didn't notice how
many people. |
Q@ Well, the principal hotel in Reno, ain't it? A 1 amm
not sure, 1 don't know much about the town.
Q How long did you stay there? 4 TWell, 1 didn't leave
there until amit an hour before dark.
Q Well, now, you say this lady Wwas 1talian? A VNo, 1
should judge she was; 1 just thought that only .
Q She talk Italian? A 1 didn't hear her, no.
Q Did she talk Dutch? A No, she had a 1little foreign
accent o
Q Might have been Polish. 4 Well, géve me the impression
as ltalian; 1 don't know.
Q. Russian, couldn't she have been Rusgian? A Didn't give
me that impression.
Q What made you think she was ltalian? A Just a general
inpression that she gave me only.
Q Could you tell from a person speaking broken Englléh
could you tell whethsr they were Mexicans, Spanish, Cali-
fornia Spanish, Iltalians or ~Greeks or Polish? A No, but

. by the looks and accent 1 just would judge a person by that
I dontt think 1 could tell--I dontt think 1 could swear €O

any one.s

Q 1 understand. Purely impression. YOW, did you hear

this lady on the way make sore statements in regard to having

. Tm |
veen followed or hounded vy detectives and so on? A Yo,
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1 don?t remember any remark made that way .
Q Do you rémerber anything she said? A At the present
1 don't remember any remark made by her.
Q@ You heard her talking? A 1 heard her talking, yesy
1 don,t remember, 1 was paying most of the attention to
getting through. 1 was traveling pretty fast all the time
and really didn't pay much attention to what she said.
Q ©Now, this gentleran-- A 1 do remember one little
thing too.
Q All right. A. Why, she said something about children.

1t was very hot and they were very tired, they were laying

down sleeping, pretty well tired. She made some remark aboyt,

stopping over--we was nezr Auburn. 1 rememrber that one
little part of the conversation. That is all 1 remember,
because the children were pretty well tired and 1 was

asked to put up the top there.
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Q@ You was not paying zttention to their talk in the
back? A The reason I remember that, they asked me to put
the top upe.
Q@ You were not paying any attention to the conversa-
tion they were oarrying on in the beack of the automobile?
A Only that one time.
Q@ You heard them talking, but you didn't pay any at-
tention to what she said? A Yes,
Q@ Now, this man .that was -~ that had the overcoat --
say, +hat size man .was he? A Man sbout 5 feet 6, I think.
Q TRed-headed? A No, dark hair. |
Brown or black? A 1 don't remember.
Eyes blue? A I don't remember,
Or brown or grzy? A I don't remember.
Had a mustache? A Dark mustache.
No beard? A I don't think so.

Gray hair? A No, dark hair.

o 0 L o OO Lo

No streaks of gray? A Well, I didn't notice that
close; didn't pay enough attention to that.

Q What kind of clothes did he wear? A They were fairly
g00d clothes; they were workmen's clothes.

Q@ Noy, this -- vhere did you first see that man?

A At the hardware store, I think, 23rd near Folsom in
front of the hardware store.

Q Hadn't seen him bvefore? A Never had seen him before

that I remember.,
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1947
@ Did you, diring any time on that trip, from the time |
that you met Mr Johanneson at the office mentioned by you,
or Mr Tveitmoe,_ up to the time that you tumed back to
San Francisco at the end of your trip, did you upon any
of those sdasions at any time hear the name of Davis
mentioned? A I don't remember hearing it mentioned.
Q Did you hear the name of Harriman mentioned? A I
don*t remember, It was quite a while ago. Might have
been mentionéd, but I don't remember hearing it.
Q- Dig you hear the name of McNutt mentioned? A I dontt
remember. _
Q@ Did you hear the name of Darrow mentioned? A I dontt
remenber,
Q And of course, you didn't hear the name of Joe Scott
mentioned? A No, I don't remember.
Q Now, when was it youstarted from Sn Francisco, what
is the date? A It was on Sunday afternoon, I think,
July 30th, 1911.
Q :'J‘uly 30th; and when did you get back to vhere this
lady got into the auto, what date was tmt? A July 30th,
1911; that is Sunday. I think it was July Fth. )
Q VWnhat day did you get to Reno? A That would be Tues-
d'ay the lste. |
Q 1st of August? A It was the third day, I am sﬁre.
I think the first Tuesday.
MR APPEL: That is =all.
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A In the garage at Sacramento.

1948
REDIRECT EXAMINATION

MR FORD: When did you-raise the top on thaf machine?

Q@ You said you were directed to travel by the shortest
eand quickest route you could travel. Who gave you

those directions? |

MR APPEL: I submit he didn't say anything of the kinde.
He said the route was left to him and of course I took
the shortest and quickest route.

THE COURT: Overruled,

MR APEL: Exception.

A I was given instructions by Mr Johanneson to take

the shortest and quickest route to get to Reno.

MR FTORD: Did you travel the quickest? A mAs quick as I
could, using my judgmen’c, the best of my judgment.

MR FORD: That is alle.

MR ROGERS: If your Honor please, this being a collateral
issue, and making no substantial issue of itself, ve de-
mand the right &t this time to produce witnesses on our
behalf on this issue raised by this testimony, to show
that Mr Darrow had not the slizhtest thing to do with
this, and we demand the right to be heard before the wit-
ness leaves the jurisdiction, so as to base a motion to
strike out. |

MR FREDERICKS: The witness is here; he is a California wit-

ness, lives in San Francisco, and he is within the juris
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diction . GCounselts request is something that is unheard
of in practice, and when we are through with our entire
case, they can put theirs on as theysee fit, andwe are
not thrmughﬂ\vith this incident by a long ways‘.

MR ROGERS: We desire to produce witnesses on the question
of foundation. The question of foundation is a prelimi-
nary matter to the admission of the testimony for consid-
eration on its substantial mztier. The lack of founda-
tion is a preliminary consideration for the court, it of
itself as to whether or not he will permit the evidence
to remain in the recorde If the foundation is not laid and
the court should order it stricken out, I have the right
at this time, if your anor please, to call witnesses upon
the foundation. For instance, if your Honor should call
an expert and an expert should be called to the witness
stand znd he should attempt to lay the foundation, we might
in the discretion of the court, ve permitted to sow, by
way of foundation, that he was not sn epert at all, Ve
would be pemitted, for instance, when, we will sy, an
instrument is testified to, = chronometér, for instance,
and an attempt is made to account for time by that chro-
nometer, before the dial on that chronometer can be used
as a matter of evidence, the foundation must be laid,
and on that question of foundation the court has the
right to admit both sides to be heard as to whether tmat

an . .
chronometer is,acaurate instrument, vhether it canbe
relied on. -

sconned by sl s
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What counsel desires to do, undoubtedly inthis matter, is
to put in incident after incident which the deferdant had
nothing to do with, in order that the jury, pcssibly, nmay

fog the impressions of the moment, and having. nothing but

the vague impression'occasioned by day after day of consider
ing different ratters. Now, we have a right as we go
along, of these collateral.matters, matters which we con-

t end have no right inthe case, but which yow Honor has
ruled may come in subjecf to the laying of the foundation.
Now, upon this question, upon all of these matters, We have
a right to be heard on the foundation, and if we produce
evidence here it ié a matter for the couwrt to say wWhe ther
the foundation is laid or not. 1 will call immediately, if]
your Honor will permit, evidence to show that Mr. parrow had
absolutely nothing to do with this collateral matter; knew
nothing about it; is not responsibke for it in any way, and
the purpose of it all is to produce an infinite cloud of
suspicion, ncthing but suspicion and fog of distrust and
dislike around it, in order, Whét? To prejudice the
defandant, and as we go along 1 bave +the right, if 1 may,

to call upon them fof substantial proof as to foundation.

ed
We object/to +he foundation--counsel szid that he would

e stablish absolutely the foundation. HNow, upon that gques-

tion 1 would like ‘to have the issue made Uup as to the

foundation and let's go to it and let's see.

¥R . FORD. 1f the court please, the jury -
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1951
THE COURT. Objection overruled.
MR, ROGERS. We are refused psrmission?
THE COURT. Yes? gir .
MR, ROGERS. Excepticn.
M . APPEL* We have the right here for the purnose of
identifying him--
MR . FREDERICKS. 1t is absolutely immaterial to us--
MR + FORD+ The witness can come--while it is a cour tesy to
the witness--~the witness can cdéme on a telegram;—
MR« APPEL. Another witness we Wanfed to remain here was .
allowed to go, and went away, notwithstanding the court
allowed subpoena to be served onhim.- | 4
MR, FORD* We haven:t anything to do with that matter . b
MEf APPEL. He spoke 1o you; Ve can prove that you con- ;
sented to his going. _ ‘ |
M2 . FREDERICKS. Fe can stay. - if the court wants him to. |
THE COURT. One thing at a time. You say youwant this “
witness in court?

MR . APPEL_ Yeg sir.
MR . ROGERS. He is a working man. 1 don't want to take his

|&)

wages away from him, but we would like to have him subject t

1 am inclined to think if he will

the orders of the‘court.
7 that is what

give his absolute word that he will come back,

1 would like to take him up ncw on this matter.

+1e while 2go.

we want.
THE COURT.. You s tated your'residenoe a 1it

1 have forgoﬁten. Will you state it again?
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A 456 Turk Street, San Francisco.

‘MR . ROGERS . Q You want to go back up there? A .. Yes.

- @ For whom have you worked besides~-- A Well, 1 can

1982

Q@ And if you are allowed to return to San Francisco to
attend to your work at this time will you return here on
telegraphic coﬁﬁunication from }r+ Earl Rogers here?

A Yes, sir .

MR . ROGERS «+ Q TFor whom dia you work in San Francisco?
A 1 am not working for anybody at present.

¢ wpaven't you a steady job? A Well, 1 have been up in .
#hz mountains all this time.

Q When did you last work in San Francisco? A& TWell, 1
was in the hospital for a while. 1 couldn't tell you
exactly .. the date when it was.

Q@ What 1 was arriving at--

MR . FREDER1ICKS Maybe the witness don't wmt to go to
San Francisco.

A 1 want to leave town. 1 want tc go back up there.

Q@ How long have you lived in San Francisco? A VWhy, for the

last, 1 guess, 11l years.

~get scme of their names; "1 don't know as 1 can remember all.

Q@ Did you ever work for Travis? A Yes, 1 worked for

Travis.

Q How long did you work for Travis? A 1 worked for Trigis

1 guess three months, that is for the California Taxicab.

Conmpany .
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Q@ Away from the St Francis or the Palace? A The St

Francis before the Palace started up.

at the Reliance Garage, 547 Fulton street. Worked for

myself twice, had cars of my own.

scaaned by L
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1| Q@ . Vhere was your stand? A I was standing down at Stocktnn
2| and O'Farrell, right after the earthquake.
3| @ You got any family there, relatives, people? A I
4 have a brother and sis‘'ter there.

| 5/ @ I dontt want to take' your wages away from you -- A I
6| will ve down at any time.
7| Q@ I just want to find out san ething about it, would you
8| mind: -- I don't now that I have a right to aék it --

( 9| would you mind giving me the name of anybody that knows
10| you real well there that I might communicate with in case
11 | I should not reach you by telegraph? A The Alco
12} Taxicab Compe.ny,‘ anyon.e of themen in there know me well,
13| at 360 Golden Gate avenue, sny of the men of the company
14| there know me.
15| @ If I telegraphed you, think in case I should not

16 reach you, might be out somevhere -- '~ - A They aiways
17 | ¥now where I am, because I have done quite a little bus-
18 | iness through them. A
19| THE COURT: With that understanding, you ere excuseds
20 |
21
22
23
24
25
26
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GEORGE O, MONROE,‘ recalled, and testified

as followg;:

THE COURT: Mr Wonroe has been sworn once in this case.

MR FORD: Yes, your Honor.

DIRECT EXAMINATION
MR FORD: Mr Monroe, have you the records of the proceedings
of the court for November 25, 1911? I believe they were
read in the record, though -~ A Yes sir, I nave.
Q If you will tum to those -- I am not sure whether the
25th ws read into the record. What page of your record
ié that? A It is pege 292.-
Q "\Vill you read the record of that day's proceedings
into the record here? A "Minutes and orders of the
Superior Court, Department 9, Book 6." |
THE COUR': Probably counsel would like to look at it.
MR FORD: . I want to show the record of the 25th, the 27th,
and the 28th, referring to the plea -- ‘
VR APPHL: fThat was introduced in evidence.
MR FORD: Ve omitted sane of them.
A This has been read in.
THE COURT: We only vent it once. My recollection was
that 2ll that went in. |
MR FORD: No, theyewere ith ree or four days there ’ch‘at

were not of importance, but in view of the things that have

developed since, they are of importance. We skipped fro
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1956
the 25th to the lst of the month, the day they plead

guilty, and we want to show that the trial was in pro-
gress on Mpnday, on Tuesday and on Wednesday, up until Thank
giving day. |

THE COURI's All righte.

MR ROGERS: You say you want to do anything else to kill
time? '

MR FORD: No, I am not killing time at any time.

MR ROGERS: All right; go &head. |

MR FORD: TRead that into the record. A There‘are various
cases on‘tha’c date -~ .

MR APIEL: We obgct to enything that occurred, your Honor,
in the court room, or amy proceedings of the court on the
25th, because it is immaterial; anything that occurred on
the 26th, we object to as being immaterial, and ori the 27th
and on the 28th, upon the ground that it is not c mmnected
with any facts in this case, it is immaterial, a matter
subsequent to the time mentioned in the indictment here as
the time of the commission of the sct cmumplained of,

and that the declarations and zcts of third"parties there
in the court room or out of the court, cennot possidly be
considered a part of the facts, constituting the o ffense
or tehd to prove any element; it does not show any declara-
tions or acts of any person in reference to that matfer.

MR FREDERICKS: The purpose is to show that the McNamara

trial went on on the 25th, 26th, 27th, 28th and 29th,
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' MR FORD: I will ask the witness to read into the record

| 1957
and it wgnt right along during that time.
MR APPEL: That is, if it did go on --
MR FREDERICKS: And that it ended at the end of that time,
and it ended by‘ reason, as I stated in my opening state-
ment to the jury, for the reasons tmt I there stated.
MR APPEL: Those reasons are immaterial.
MR FREDERICKS: That is a part of the theory of the prose-.
cution of this case.
THE COURT: Do you want all of the minutes of those days
read?
MR FREDERICXS: Yes, your Honor. 7
MR -APPE}: We object to that, we want to be heard on that.
THE COUR': One thing at a time. I seec one case is the
case of the Title Insurance & Trust Company against the
California Development Company. v
MR TFORD: oniy that portion relating to the McNamara cases
TEE COURT: You have not‘cbnfined your question to that.

the minutes of the court of November 25, 1911, or what was
done during the progress of the case of the People versus
Je Be McNamarae |

MR APPEL: Your Honor, you can easily see whatever occur-
red there in'the court room is between Mr McNamara in that
case and anyone else in the case, does not tend to throw

any light upon the fact whether or not an offense vas

committed; it does not show -- those are subsequent zcts
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subsequent things that occurred there, and it does not
in 'the least tend to chow any element of this offrense at
all. |

MR FORD: Counsel have argued with great vehemence, your

Honor --

" MR APPEL: It doesn't make ary difference vhat we have

argued, it is a question of whether it is competent or
not, that is all; we can.raise all kinds of ghosts, your
Honor, and if they want to follow them, they are welcome
to do it, but tmt does not bmake_evidence competent, an.d
because they have theories that does not make it competent,
and because the District Attorney says "I want to prove
this fact", that does not meke it competent, znd th‘at is
the kind of law we have here; we want to show this and we
will show it. The question is, how can anything that was
séid in the court room or in the minutes that this man sign
ed in the- court room &s to vhat transpired there, does
not ténd t o prove any element of this case, znd that is the
only theory upon vhich the evidence must be introduced,
does it tend to prove any fact against this defendant.
Now, I submit, your Honor, it does not tend to prove any-
thing --

MR FREDERICKS: I sukmit, if your Honor please --

THE COUR': Ofe at a time. |

YR FREDERICKS: I thought hé was throughe.

YR APPEL: -- ( continuing.) It may become material
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in rebuttal on some matter that we want to show, but at
this time it does not become material.

MR FREDERICKS: I would like to state -- I am not meking

an argument -- |

THE COURT: Objection owerruled.

MR APPEL: We take an exception. We object to their bveing
read on the ground no foundation has been laid for the‘
introduction of the minutes referred to by the witness. |
THE COURT: The objection upon that ground is sustéi_ned.
MR FORD: He testified the other day he was the clerk.

THE COUR': I dontt know whether he has the same book

there now or note

MR FORD: Were you the clerk on that day, November 25?

A Yes gsir.

Q All righte Did you write these minutes, or were they
written under your direct:_'.ons? A They were under my di-
rectionse.

9  And you know them to be correct? A Yes sir.

Q And they are the official records of the proceedings
of 5udge Bordwell's court, being department 9 of the
Superior Court, state of California, in and for the county
of Los Angeles, on the 25 day of November, 1911, in the
case of the Beople versﬁs Je. B. McNamara; charged with
the crime of murder under indictment No .6939; is that cor-
rect? A They are.

Q Now, will you read that to the jury?
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MR APPEL: We object to that and ask permission to examine
the witness to base our objectione
THE COURF: You may do soe.
MR APPEL: You -wrote those statements contained in that
book? A I did -- pardon me -- .

Q@ Is that the original entry? A Pardon me; that is

taken fram the rough -- when the minutes are taken up --

@ Who made the rough minutes? A I did.

Q@ Vhere are the rough minutes? A I presume they are
in thetesk.

Q@ They are not the original entry? A They are origjinal
entries, |

Q This is a copy of the ofiginal, and you know what
original means, don:t you? A It is a copy of the origi-
nal, I think.

MR APPEL: ©Now, we are objecting to the reading of the
minutes.. A This is the posting of the minutes --

MR APPEL: Hearsay in this case; incompetent, irrelevant
znd immaterial, We ask permission to examine them for the
purpose of basing any bbj ection we may have to any particu~
lar portion thereof -- we are now objecting to them gen-
erally and to the whole of them and we have a right to ob-
ject to any particular portions of them and we cannot ob-
ject to them without having the minutes in our posseésioh
for the time being.

MR FORD: The rough papers which you prepared are notes
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talen during the day? A Dur‘ing}the day e
Q@ Is this the official record? A After it is read
back I pay no attention --
MR APPEL: Vm‘ether it is the official mecord, that is a
matter of law. |
THEE COUE{I‘: What is it you want to examine?
MR APPEL: We want to examine what he is going to read.
TEE COU’E{T: The paper of the rough minutes?
MR APEL: Whatever he is going to read.
THE COURT: Certainly, you have & right to ecamine it.
MR FORD: I suggest to counsel we are going to offer the
vroceedings of each day up until the lst day of December,
end I would ask that they look it over tonight, so that
if there is any dispute as to the facts’gherein related,
it will give them an opportunitye |
THE COURT: Would you like the court to adjourn at this
time? It is 5 minutes to 5 -- so that you can have an

opportunity over night to examine them?

MR APPEL: Just as well.

TEE COURT: All right. The matter will come up the first
thing in the morning. ‘

(Turyzdmonished. )

We will how adjourn unitil 10 o'clock tomorrow morninge.

- -
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