
J. D. FREDERICKS.

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, .

IN AND FOR THE COUNTY OF LOS ANGELES.

Dept. No. 11. Hon. Geo. H. Hutton. Judge.

-"-0---

The People of the State of California, )
)

Plaintiff. )
)

vs. )
)

Clarence Darrow, )
)

Defendant .-'. )

--'_·0---

REPORTERS' TRANSCRIPT.

VOL. 25

I N D E X.

No. 757'!>.

'/ Eula Hi tch·::ock,

~ i Malcomb Loughead,

i Geo. O. Monroe,

Direct.

1858

1889

1955

Cross.

1864

1938

Re-D.

1888

1948

ae-C.

B. N. Smith.
Of~i.,~!i~~ :.:a~\P~"~f
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on the stand for further direct examination:

June 13, 1912. 2 P.M.

HIT C H C 0 C K,

AFTERNOON SESSION.

E U L A

Before, if your Honor please, we proceed with

Defendant in court with counsel.

MR. ROGERS.

the examination of .the wi tness, 1 renew and supplement my

request that your Honor make an order directing the official

reporter of this court, Mr. Williams and Mr. Connelly, to

tr anscr ibe and deliver to the defendant. , upon the payment

of the proper fees, the tes timony of Geor ge :eean, taken

before the grand jury of thi~ county. 1 have information,

which 1 consider to be reliable, that the prosecution is

about to call Mr. Bean to testify of and concerning those

n,atters which he did testify to before the grand jury. 1

am informed that the ±estimony has been written out and that

it is in the possession of the district attorney, and that

it was brougr-t into court this morning by a person who is

not a deputy district attorney, but, on the contrary, is a

private individual, therefore, it is no longer a secret

transcript and its contents are no longer in the breasts

of the jury, and .the reporter, and 1 therefore think, in

view of the fact that 1~r. Bean is to be examined upon matters

and things, and concerning about which he was interrogated,

and concerning which he testified before the grand jury,
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that it is nothing but fair to a man on trial, that he

should have that testimony, provided he is Willing to com-

3 ply wi th the usual rule, and except in the interes t

4

5

6

7

of suppressing the truth and suppressing the facts, 1 can

see no possible Objection to our having the transcript, whi h

has been extended, which has been written up, and whioh is

in exis tence.

8 MR. FORD. The court please, Mr. Bean did appear before the

9 grand jury and did on one occasion refuse to testify and

10 there were some proceedings by which he was compelled to

11 testify, and he went into court and did testify of and

12 i concerning some matters that he will again testify to in

13 court. The secrecy of the grand jury protects all pro-

14 ceedings that were before the grand jury, e~cept in so far

15 as coumel desires at any time to show thSl.t a wi tness made

16 a different statement of fact on one occasion from what he

17 did before the grand jury--from what hedid in court, and

.18 for that purpose it would be perfectly proper for counsel

19 to call, at the proper time, the reporter or any members

20 of the grand jury whom they desired to have called to impea

21 the Witness, but 1 hardly think that would be necessary in

22 this case, because it is our intention to introduce the

23transcr ipt of what actually occurred--we wi 11 not introduce

24 the transcript, ';le will probably keep possession of that,

25 but to introduce the testimony as to what actually was said

26 by the wi tnes8 before the grand jury.
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1 THE COURT' What objection is there to letting counsel see

2 it? .

3 MR. FORD. We haven 1 t any objection to him paying for the

4 transcript at hie own expense, but we did object to a court

5 order--

6 MR. ROGERS. 1 put into my request--

7 MR. FORD. Yes, this noontime.

8 MR • ROGERS. -:"tha t 1 would pay for the transcr ipt.

9 THE COURT. Then you have no objection?

10 MR. FORD. 1 have no objection.

11 THE COURT. To the request being complied with?

12 . MR. FORD. Counsel has made a statement here in tpe presenc

13 of the· jury and possibly it was only by way of ar gument,

14 but we are not going to suppress it, we are going to intro-

15 duce it ourselves, if we can; we want all the facts to

16 come out as to what transpired before the grand jury in

17 connection wi th Mr. Bean.

18 THE COURT. Sooner or later you want counsel onthe other

19 side to have it?

20 MR. FORD' 1 was going to say, 1 don 1 t think they will be

21 able to produce a situation where it would really be

22 entitled, under the law, to have it, but if as a matter of

23 convenience, they ar e willing to pay for it and want it, 1

24 have no obj ection to your Honor giving access to it.

25 THE COURT. All right. The order will made that the

26 reporter transcribe the testimony and give it to the
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1 for the defendant, by paying the regular fees, of course.

2 MR. FORD. Q Miss Hitchcock, w01..1.ld you step to the

3 blackboard the~e, please, and draw a diagram of the route

4 you took to Red Wood Ci ty, to the place where you found

5 Mrs- Caplan, just for the purpose, your Honor, of shOWing

6 where those people were at that time.

7 MR.ROGERS. Objected to as incompetent, irrelevant and

8 immater i al and no t wi thin the issues, and hears ay and no

9 foundation laid.

10 THE COURT. Objection sustained.
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The court has sustained the obj ection.

I take an exception to the statement of coun-

sel.

THE COURT:

l.m ROGERS:

THE COURT: The court ag rees va th counsel for the defendant

that the statement of th e pro secnting attorney is improper.

MR FORD: The re-quest on the part of my self for informa

tion is improper?

TEE COURT: The statement just made.

lfR FORD: Howfar frcm La Runda was it that youfoundlfrs

1862l
Q It was not at 'the camp of La Hunda or the to.wn of La_ I
Hunda that you found them, as I understood you to say this

morning?

}.{R ROGERS: we object to that as leading end suggestive.

THE coum: Obj ec tion susta in ed.

MR FORD: Was it at La Runde itself you found Mrs Caplan?

A No si r.

Q Would you ~indly step to the blackboard' and designate

just the exact plfCe where it was you found them?

1!R ROGERS: I object to that on the ground it is incom

petent, irrelevant and immaterial, not within the issues,

no foundation laid, hearsay.

THE COURT: Obj ection sustained.

1m FORD: Your Honor holds by that ruling that ",e cannot

show that the place where this vroman was V'l8S E. place ad

mirably adapted for concet'\lment by her and showing she VIas

concealed?
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1 Caplan? A I cannot tell the exact distance, from lu'.lf a

2 mile to two miles away, I shoul d say.

3 MR BOGERS: What is the an S\ver, please?

4 (Answer read.)

5 MR FORD: Is that ~,flat country or a mountainous country?

6 A Very mountainous.

7 Q Was the place vJhere you found them on the main-traveled

8 road? A No sir.

9 MR BOGERS: We object to that as incompetent, irrelevant

10 and irmnaterial, not \\1 thin the issues, no foundation laid,

11 hearsay.

12 THF. COUHI': Obj ection overruled.

13 MRROGERS : Exception.

141m FORD: This SUbpoena v.hic h you rec eived directed yuu to

15 go to San Franc i sc 0 and SUbpoena them. Di. d you go to San

16
\,

Francisco before going to La Hunda to get Mrs Caplan?

17 UR ROGERS: We obj ec t to that on the ground it is inc om

18 petent, i n-elevant sn.d immaterial; not wi thin the issues.

19 The SUbpoena speaks for itself. The subpoena cannot direct

20 anybody to go mYYlhere to SUbpoena anybody.

21 TEE COUctr: Obj action sustained.:

22 MR FORD: I attract your attention to the address given

23 in the subpoena as given in 8an ]ioancisco. Did you go to

24 San Francisco befo re going to La Bunda? A yes sir.

~5 I" 1m POOERS: I obj ec t t.o t hat method of questioning E'Jld.

26 take ecception to it. Counsel is evidently trying
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CROSS-EXro!INATION

MR ROGERS: lUss Hi tchcock -- may I have the subpoena?

You said Mrs Flora Caplan was the wife of William Caplan,

did you? A I don't, remember.

Q What is the. t? A I don't remember v.h ether I di d or

not.

Q Let me call your attent ion to this: "Q-- Did you afer

make any search for the wife of William Caplan? A -- Yes

sir. Q He vas otherwise mom as Dave Caplan, was he

not? A I think so. Q -- v.hat was her name? A Flora

Caplan, I understand." So you did make a search for the

wife of William Caplan, didn't you? A yes sir.

Q Now, refreshing your recollection, isn't that the same

William Caplan that is mentioned in the indictment, 6939

~ ainst the McNam ras and William Cflpl en? A To the best

of my lmowledg e it is.

Q So you were going to lllbpoena a man I s wife to testi

in a case to vhich he Vias a party?

get something in which your Honor has sustained an ob

jection to.If'She went t.o San Francisco, she does not need

to be told what the address on the sUbpoena is.

THE COURT: Obj ection sustaire d.

MR FORD: Did you go to Sen Francisco first before go-

ing to La Hunda? Ayes sir.

MR FORD: Cross-examine.
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1 MR FORD: TO that we obj ect on the ground it calls for a

2 conclusion 0 l' the VJi tness as to '!heth er or· not he was the

3 party, and as a matter of fact, the only case pending at

4 that time, as shown by the records of this court \m.ich

5 have been here introduced in evidence, was the case egainst

6 J. J. and J. B. llcNamara.

7 UR ROGERS: The 64th California, 1 et me have it.

8 1m FORD: And the proceedings show that she Vlent up there

9 to subpoena him in the case of People egainst J. B. McNamara,

10 and I know of no rule of la,y that would prevent her from

11 testifying ~ainst J. B. McNamara.

12 MR ROGERS: I vdllcall counsel's attention to the deci-

13 sion in california, yhich holds too t a wife cannot testify

14 in a case to which her husband is a party, and this Wil-

15 liam Caplan has just been testified to be a party to thiS"

16 p roc eeding •

17 MR IDRD: Not to the· trial.

18 M'R ROGERS: And the subpoena itself does not say at all

19 people ag a ins t J. B. McNamara, although c ouns el, in stating

20 it, tried to make it so appear.
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Now, Section 1881
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the person or property of the other."

of the Civil Code of Procedure--

THE CaUR T. You need not read them,

MR • FORD. We concede that to be the law.

THE COURT. The question is in regard to the particular

question before the court; it is not a question of law

that is before the court, it is a question of fact, whether

or not the question calls for a conclusion of the witness.

Read it.

(Ques tion read. )

MR. FORD. That is calling ffor a conclusion, whether or not

hew as a par ty .

MR. ROGERS. She knows tha.t •

TEE COURT. Objection overruled.



1867
MR. ROGERS. All right.

THE COURT. Answer the question, please, Miss Hitchcock.

A 1 would like to have it repeated.

TEE COUR T. pead it.

(Last question read by the reporter.)

A 1 was going to subpoena Mrs. Caplan.
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give here conclusions. She is not a lawyer. She doesn't

know whether Mr .• Caplan was a party to, the action. She

doesn't kn~v whether Mrs. Caplan is a competent witness, .

and any guesses on her part would be pure conclusions which

the subpoena; she wasn't sUbpoenaing them for any particul

purpose. Vir.at purpose they were sUbpoenaed for would be

only a conclusion on her part, if she had any ideas on the

subject at all. The person that issued the sUbpoena is the

deputy district attorney or the district attorney. She

was there simply for the service of the subpoena, and other

matters would be pure conclusion on her part, and as such
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are certainly not admissible. This witness didn't issue

13

14

. conclusions would be inadmissible, 1 think the question is

argumentative, also.

15 MR • ROGERS. Would your Honor permit a suggestion? Tn e

16 evident purpose and intention of this testimony or~desire of

17 counsel, beyond question, is to bring to this jury's atten-

18 tion the fac t Mrs. Caplan on the 28 th day of July, in the

19 middle of the sun;mer was up in the San ta Cruz Moun tains, and

20 that she waswanted as a witness against her husband, and

21 if that is the purport and intent, the 64th California,

22 People against Langtry, which holds absolutely that a wife

23 cannot be examined in a criminal case in which her husband

24 is jointly indicted with any other person, no matter who

25 is on trial. Now, that being the purpose, 1 have the right

26 to show that this subpoena was issued, not
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1 was issued by persons who ought to have known the law, for

2 the books are right intheir library, that this woman was not I

3 a competent witness at all; that the woman had a perfect

4 right to absent herself, if she did so absent herself; that

5 she had a right to be up there in the mountains and not to

6 be bedeviled by sUbpoenaes to appear down here in a case

7in which she could not by any possibili ty be called to the

8 stand without committing error.
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1 Now, ·if it was wrong for counsel to advise },{rs Caplan that

2 she did not need to come in to court and testify fgain st

3 her husband, w~en the 1 em says, "There are particular re

4 la tions in which it is the policy of the law to encourage

5 confidenc e and preserve it inviolate; therefore, a person

6 cannot be eocamined as a 'wi tn ess in th e follovling cases:

7 a husband cannot be examined for orfgainst his wife, 'With

8 out her coment, or a vdfe for or e,gainst her husband with

9 out his consent." Now, if there is anythi~ to be said

10 again at Mr Darrow or anybody else I am not stating that

11 he advised her to so absent herself or ignore the subpoena,

12 I would have done so if I had been in his place; I would

13 have told her it was not worth th e pap er it was wri't'ten

14 on, but if some intendment is to be apparent, haven't I

15 the right to say to this jury that there 'was absolutely

16 no law that she need not come. The policy of the llWT as

17 developed from ,nat I just read you from the Code o"f Civil

'18 Procedure is that it is tl1e policy 0 f the 1 aw that no v.ife

19 can be examined; me is not a competent 'wi tnes sat all in

20 any ~ tion in whi.ch her husband is a party, and aru lawyer

21 that kn ew his business, any lavJYer that has any knowledg e

22 of the law or had read the books, would have t old her that

23 subpoena was of no consequence, in view of the :fact that

24 she v~s to be a vdtness, b.Y bringing her down in a case

25 v,here coun 001 knew tha t they could not put her on the stand

26 nor coul d they ask her a qu astion. Now, haven't I a rig
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1 to develop that in this case? They have tried to mow

2 there. vas something crooked becm se :M:rs Caplan Vias up in

3 th e moun tains where everybody in tan Francisco 1Aho can

4 get away, goes in the sunnner. They tried to mow some-

5 thing crooked because sheve.s back among the pines wh ere,

6 forsooth" you and I woul d like to be right now.
" ,

c1)uly

7 28th, in the sxmmer; something crooked, and Mr Darrow has

8 to go to the penitentia;ry because Mrs Caplan ~.n d her two

9 children,were up in the pines in the summer. Haven't!

10 a right to 1'3 how this subpoena VISS a fake, and it was issued

11 under this, and the lmowledge of the law makes it a fake on

12 it s face? I certainly 'lui1te:, an d if I can develop it by

13 this witness ,I have a right to do it, and of any further

14 facts that I may try, as to the good faith of this SUbpoena.

15 I may get my information anywhere I can. Now, if the

16 witnESs who served this subpoena knew that she Vias going

17 after the wife of one of the d.efendants,who could not be

18 called as a witness under any circumstances, it being

19 hel d that she cannot be examined, I have a right to s lDw

20 that.

21 KR FORD: If the court please, counsel is entirely mi staken

22

23

as to what the law is on trot SUbject, but whether he be

right or whether he be wrong, has got nothing to do \ri th

24 the evidence tmt is before the court. The question is

25 that it calls for a conclusion of the witness.

26 righ t to show by way of defense anything that he can le-
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g ally show. and he will be given oppartunity to do tha t

1872

1

but oncross-e>:amination he is confined to ,mat this wit-

ness knows of her own :knowledge, and not as to her conclu

sions, guesses or spe~ulations, and that is the ground

5 upon vhich this objection is based. Counsel, I think, is

6 entirely wrong as to vhat a subpoena is. A sUbpoena means

7 bNo thing s to be done. One that the wi tness appear and

8 the other that they testify, and it has been held in sever

9 &1 cases tmt I can cite your Honor, I haven't them at

10 hand. I think one of them is the Vermont case, and one

11 case, I think, vas decided by the Supreme Court of the

12 United States, that they must obey the subpoena and as to

13 vheth er a r not they are allowed to testify will be a ma t-

14 t er for the court to decide upon th e prop er showing in

15 court, but they ~st obey the subpoena to be and appear

16 whether' they testify a r not is an entirely different quee

17 tion protected by law under certain relations which we do

18 not concede exists in the ca.se of this particular wit-

19 ness,
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sir.

know his name was on the paper.

A 1 been there nearly

Overruled.
"

Calling for a conclue iop of thewi tness •

THE COURT.

MR • FORD.

the circurrstances, haven't you?

four years.

Q Well, then, you know what it is when you look at a paper.

MR. FORD. ite obj ect to that as irrelevant and immater ial an

speculative •

A 1 know ~i:r. Cap1an's name is ther e. 1 though t J.

and J. B. McNamar a wer e the men to be tr ied October 11 th •

and we think that the examination here as to this witness

Q BY ~ffi. ROGERS. You had this subpoena with you? A Yes,

Q You had been in the district attorney's office--well,not

a long time, Miss Hitchoock, but quite a long ~ime, under

on the facts, and cross-examine on facts concerning which

she knows herself, her own personal knowledge, not as to her

conclusions, guesses or speculations or hears~y.

MR. ROGERS. Your Honor, 1 would like to have the question

read and show it doesn't call for a conclusion, calls for

what she knew about it when she started, the good faith

of the subpoena itself.

THE COURT •. Read the last question.

(Question read by the reporter.)

THE COURT. Objection overruled.

A 1 didn't know that William Caplan was a defendant. 1
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1 MR • ROGERS. But you not iced that the People of the S ta te

2 of California is plaintiff?

3 A Yes, sir.

4 Q And that the action and name is among others, William

5 Caplan? A 1 know his name is there.

6 Q You knew he was a defendant in tl,at case? A Knew his

7 name was there.

8 Q Now, you have drawn a good many wegal papers yourself

9 up there l or seen a great many? A 1 don't know anything

10 a'fuout law l nO I sir.

11 Q WeIll are you any different from any other members of the

12 off ic e'?

13 TEE COUR T. Mr. Ro gers

14 MR • KEETCH. . That is also a conclus ion of Mr. Rogers.

15 MR. FORD. We haven't any objections to his conclusions l he

16 has stated them right along.

17 MR • ROGERS. Q Did you know when you s erved that subpoenal
and

18 when you were given that subpoena to go up there/aerve

19 that that if the husband of a wi tnes8 was a party to the

20 action she could not be examined at all Without his consent l

21 and that she could not be examined in regard to any matters

22 whatever because if relevant her testimon'y would be in some

23 degree for or against him, whether he was on trial or not l

24 d id you }:now that'?

25 MR. FORD. We object upon the ground that this wi tness i6

26 tt l'S not claiming to have any knot pos ing as an a orney;
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as well ask her if she understood the theory of gravitation 

THE COURT. Objection overruled.

Q Did you know that? A i didntt think about the legal

poin t of it - 1 saw ~Mrs. Caplan and served the paper, that

is all 1 know about it.

Q Did you know, before you ~erved that sUbpoena--by the

way, when you went up to San Francisco, did you go to the

He might

A Not to the chief.

ledge of the law. It is not cross-examination.

chief of police at all?

Q You went to the police station? A 1 had the help of a

police de tective who was qui te familiar wi ifuj the case.

Q Whicb one was that? A Detective Burke.

Q Burke. You went to the police station or you saw bim

there? A 1 met detective Burke, yes, sir.

Q Did you know Mrs. Caplan just before she went up into

the mountains went to the chief of police on tw~ occasions

and complained that she was being hounded and shadowed and

followed by private detectives, and that they had driven he

out of her employment and she asked the protection of the

very police you went to see?

MR. FORD. We obj ec t to that as thewors t kind of hearsay

in the 99th degree. They are trying to prove that this

woman went up into the mountains--it is not cross-examina

tior- and if they want to--they are trying to prove it by

hearsay testimony, which 1 do not believe

~~. ROGERS. 1 am asking if she knows.
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THE COURT. Objection overruled.

A 1 didn't hear it; no, air.

Q Mr. Bur·ke didn't tell youthat she went to the chief

of police before ahe went up there and told the chief of

police that she could not stay in San Francisco any longer

with all these private detectives fo~lowing her about, did

he?

MR. FURD. We object to that onthe ground it ia not cross

examination, it calls for hearsay, incompetent, irrelevant

and immaterial and it is only done for the pttrppse of putti g

matters before the grand jury that they cannot introduce

in any other manner and taking this method of doing it, and

we ass ign it as misconduct.

MIt • APPEL. Befor e the gr and ·jury"1

MR. FORD. Befor e the tr ial jury.

THE COURT. Objection overruled.

A May 1 have the q'lBstion, please?

THE COURT' Read it.

(Question read.)

A No, si r •

Q Well, now, the place where you went waa up in the Santa

Cruz mountains, was it? A Yes, sir.



ue"Ppsmnr"
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1 Q An d it vvas a moun minous coun try where t here are many

2 tall trees? A yes sir.

3 Q .And lrrs Caplan had taken to the tall timber, is that

4 right? A yes si r.

5 Q And you followed her into the tall timber? A Found

6 her there.

7 Q And that was 20 miles, you say, from Redwood? A I

8 don't knOVl the exact distance, but as far as I can guess

9 the distanc e •

. 10 .Q Now, the road from Redwood tunis over to go to F.alf Moon

11 Bay, cloesn' t it? A I don't know.

12 Q Didntt you go over that road? A I went from Redwood

13 City to vhere Mrs Caplan was.

14 Q Didnttyou go by the P~lf Moon Bay route? A I don'~

15 know the name of the road; it was avery crooked road.

16 Q How did you go to La Hunda, if you di dn t t go by the

17 P.alf lIoon Bay road, do you ]mo,'" A I don't know the name

18 of the reed.

19 Q Dontt you know the road to La Bunda is the P.alf Moon

20 :Pey roe d, and the P.alf Moon Iay is on e 0 f the big resorts

21 of that count ryj··.summer resorts?

22 MR FORD: We otd ect to that as inompetent, irrelwant and

23 immaterial, not cross-examination. There was nothing said

24 about HalfUoon Bay, and ..../e were not pelmitted to ask about

25 the population in the vicinity of La Hunda.

26 THE COURt': Obj rotion overruled.

2L



wood -- well, R3dwood City is the county seat of San Mateo ,j

A I didn' t hear of Half Moon Jay. and I dido' t s e. SlY18"/81
big summer resorts all t he time I was there.

Q BY MR ROGERS: Redwood City, you got an automobile

there, did you? A No sir.

Q Buggy? A Yes sir.

Q Who went \vith you? A W. H. Brown of San Francis€o.

Q Who is W. H.Brovvn? A He lives in San Francisco.

Q What is his occupation or business, a police officer?

A No.

So about 20 mile s from Red-Som ething 0 f t hat so rt?

sir.

County, isn't it? A I don't know.

Q, Ibn' t you know t m t th e court hou se is th ere and law-

yers and jUdges and the District Attorney, etc., ,and so O~t

did you know tmt? A No sir, I 'Was not looking for them.

Q You didn't' look for the court hou sa? A No si r.

Q It is quite a sizeable city, isn't it Redwood? A A

small city, a nice little tovvn.

Q, It is very good, as cities go up a round through that

country? A Yes.

Q P.ad you wer been on th e Santa Cruz mountains refore?

A No sir.

Q, Do you mow hovl far La Hunda is from rome 0 f the mo st

populous resorts of th at conn try? A No si r •

Q. Did you run into a r:rr resorts beyond La Hun CIa? A No
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1 Q Did you run into 8rwsummer hotels and camping places

2 Md things of th at kind on your way up? A. vie passed

3 one ve-.:.y smll hotel.

4 Q Are there cronping places around there? A Beyond the

5 pI ace of Urs Caplan I foun d the camp 0 f La Runde.

6 Q Beyond th e place? A yes sir.

7 Q She vas th ere with he r two chil dren? A Yes sir.

8 Q Little children? A I don,t know their eges; I should
bOy

9 say 8"mout 6 or '7, and the girl a little older.

10 Q .AJ1d there vas Mr Morton and Urs Morton and their daugh-

11 t er there? A yes sir.

12 Q lnd they\"l6re living in t m house with them, or camping

13 in a tent? A Well, I don't mow vh eth er it \<JaS a frame

14 or perhaps part canvas :".; I think th e building was pa rt

15 canvas>, it looked like a temporary affair.

16 Q Did it look like it had been put up long? A I. couldn't

17 say as to t m t •

18 Q Did it .appear to be an old. house or a new one? A I

19 couldn't say.

20 Q Well, now, this was the 21st day of J"uly, msn't it,

21 that you g at up t mre? A yes sir.

22 Q Well, the ~~cNamara case didn't come up for -- August or

23 September -- two months later, did it? A The 11th of

24 October.

25 Q When? A The 11th of october, I think.

26 Q Well, it is two months and approximately 2 weeks --
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1 two months and a half from the time you subpoenaed her.

2 What did you want her to do, come right down. here, right

3 then?

4 UR FORD: Just a moment _ Th e subpoena is the best evidence

5 of that, the 11th of October-

6 Q What did youEOCpect her to do, comestraight to San

7 Francisco, or come down here, after youserved this sub

8 poena on her?

9 MR FORD: We obj ect to that as not a proper question to

10 this witness, not prop er cros s- examination.
. .

11 THE COURI.': Obj ootion su stained.

12 I MR ROGERS: Did you tell Mrs Caplan as to mether or no t

13 she was to come on telegram fran t re District Attorney?
J
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A 1 cannot answer that direc··t. 1 told her she was under

subpoena from the 11th of October and she told me she would

keep our office informed as to her whereabouts.

Q What is that, 1 didn't get the answer?

(Answer read.)
office

Q Keep your/informed as to her whereabouts? A yes, sir.

Q Didn't you tell her, asking you to refresh your recollec

tion, didn't you tell her you would telegraph her when she

was needed, that JOhn D. Fr eder icks would telegraph her

when she was needed, or words to that effect? A 1 don't

remember that. 1 'may have told .her she would be notified.

1 may have told her.

Q You may have told her she would be notified when she

was needed? A The exact date, yes, sir, and she was to

notify us when she would make a change.

Q Did sbe tell you she was going to stay there in the

mountains during the summer? A She asked me if she could

remain there for two weeks in the mountains, that she

enjoyed the summer vacation so and asked if she would be

permitted under the subpoena to stay in the mountains for

two weeks longer?

Q Mrs. Caplan had been working in a sweat s~op,\ hadn '(t

she, sewing slothes in a hot sweat shop?

1m. FORD. To that we object onthe ground it'calls for

hearsay, incompetent, irrelevan t and immaterial.

MR • ROamS. If she knows--



1 MR • Ford.
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Just a moment--and it is not cross-examination.

2 This witness has not testified to Mrs. Caplan or what she

3 Was or who she is or anything else about her, certainly is

4 not cross-examinat ion.

5 MR • ROGERS. We want to identify her, see what she knows

6 abou t her.

7 MR. FORD. And whether or not she worked in a sweat shop is

8 ir;material.

9 THE COURT· Objection sustained.

10 BY MR . ROGERS. Q Did you know Mrs. Caplan befor e that,

11· had you seen her? A 1 think 1 have seen her, but 1 never

12 talked wi th her before that.

13 Q You knew she was a tailoress? A yes, sir.

14 MR • FORD. 1 obj ect to that--

15 MR. ROGERS. Q And you knew she worked in a sweat shop,

16 didn 1 t you, before she went up in the mountains in the

17 midsummer?

18 MR. FORD. 1 want the answer stricken out and 1 think you

19 ought to be curteous enough to allow me to object.

20 MR. ROGERS. When my question is finished--

21 MR. FORD. --1 want to make an obje8tion and you shut me

22 off.

23 TFE COURT. 1 didn 1 t understand you Wished the last answer

24 stricken out.

25 1vlR. FORD. 1 started to object and the witness ansWers very

26 qUickly and Mr. Rogers shut me off.
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THE COURT •. You Bat back in your chair and 1 didn't know

that you asked to have the answer-stricken out.

THE COURT. Now, you want it stricken out?

MR. FORD. If you will read the last answer, 1 will ask

thatit be s tr icken out.

THE COURT· Strike it out for the purpose of making objec-

tion.

(Last question and answer read.)

MR • FORD· Weobj ect to that on the ground it is hearsay and

calls for hearsay, pure and simplej the witness having alrea ~

said she didn 1 t know, that she mi ght have s een her~ and as

to whe ther or not her oc cupati on was that of a tailor ess

would be purely hearsay and we move to strike it out on

th~ground . and object to the question on the same ground.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

MR • FORD.

MR • ROGERS.

TEJLCOURT •

1m. FORD.

I asked him to wait a momer; t ..

It could not be hearsay-

Objection overruled. Restore the answer.

The next answer 1 would like to have read~ if it
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THE COURT' Objection overruled.

liR. FORD. 1 would ask tha t the wi tness be cautioned to

state only what she knows of her own knOWledge, and not

jus t hearsay.

1

2

3

4

5

6

THE COURT. Yes, that is entirely proper.

what you know only of your own knoWledge.

You must state

7 A May 1 have that question again?

8 THE COURT· Answer ,the question, if you know •

9 A May 1 have that question read, please?

10 THE COURT. Read it.

11 (Ques tion r sad. )

12 A 1 knew she worked in a tailor shop.

13 MR. FORD. Ofyour own knowledge.

14 MR • ROGERS. Jus t aLmoment.

15 I hffi. FORD. This witness may know somethings that 1 donlt
I

16 know, and if she does it will save time •

17 THE corn T . The wi tness has been admonished by the cour t to

18 answer only as to those matters of her own knowledge and

·19 if she disregarded that admonition, you W ill have to

20 Cevelop that on redirect.

21 MR. FORD. 1 want to save objections, if she knows these

22 things of her own knowledge, if she does, 1 dontt know it--

23 MR. APrEL. But the rule of law is, certain things rr.ay be

24 known of a person by general reputation.

25 'Ehe Bourt. Yes,. you have already answer ed.

26
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1 JJfR FORD: There is nothing before th e court now.

2 THE COURT: You have th e answer.

3 MR BOGERS: Let. me have the subpoena again, please.

4 Q Did you, ~hen you got up there into this camp in the

5 mountains, did you observe a stream of ·wa ter th ereabouts?

6 A

7 Q

I saw one small stream of "lJl8ter.

What were th'e children doing around trere when you

A Why, they seemed to be playing arotmd til e house.

Q Playing around? A Yes, running ara.md the 'Woods.

Q In the \700 ds? A yes sir.

Q Well, di:d it occur to you tmt at that time, in view of

8 were up there? .

9 1lR FORD: We obj ~t to tmt as not cross- elCamination.

101m ROGERS: Wait a minute --

11 THE COURT: Obj ec tion overruled.

12 I

13

14

15
I

16 the climate that you observed in ~n Francisco and then

17 th e clima te you observed up in the motm tains vmere these

18 chil dren ",vere pl~ing arotmd over the hills on the 28th day

19 of July, did it occur to you t hat Mrs Caplan hai commi tted

20 a crime in going up there? A I don't kno~ as a crime --

21 I 1m fJ'.."V she YIas. hi ding •

22 Q You kne.....; she was hiding? A I judged she ':rase

23 Q You jUdBed she Vias. 20 miles from Red\vood City?

24 . A yes sir.

25 Q Up in the moun tains? A yes si r.

26 Q Her children in the \'loods? A Yes sir.



1 Q You knew she was hiding? A I did, I kn8\V she was

2 hiding •.

3

4

5

Q You think s~e"vas hi ding? A Yes sir.

Q Youare a detective? A yes sir.

Q Now, detectives when they cannot find any"thing quick,

6 they ~~ways think somebody is hiding, don't they?

7 MR FOB]): We obj ect to that as calling for a custom and

8 conclusion of the Vl.itness and argumentative.

9 THE COUl~T: ' Obj edtion sustained.

10 MR ROGERS: Well, \~re the kids -- ",;ere the chil dren hid-

11 ing? A :Yes sir, wtmn they saw me they hid.
I

12 I Q When they saw you they hid? A Yes sir.

13 Q What 'Was the matter vii th those chil dren, were they

14 blind? A Mrs Caplan hid, too.

15 Q Did you blame her for not wanting to come dOVJIl and

16 testify against her husband when she was not oblig ed to?

17 JlR FORD: .rust a moment. Wh ether or not this witness

18 blames her or no t, is Jerrelevant and innna terial.

19 THE COURT: Obj ection sustained.

20 :qR. ROGERS: Howfar from the main road did you have to go

21 to find this place? A I don't knOVl the exact distance.

22 I t was dO\~m a path in among st the trees.

23 Q

24 Q

Dmvn a path in among the trees? A Yes sir.

And how long did you stay up th ere? A At this

25 place?

\ 26 Q . yes. A I talked with Urs Caplan perhaps ten minute
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I
and started right back.

Q How long di d it take you to go from Ped'vyood Ci ty up

there? A I le.ft San Francisco on the early morning train

and got there as quick as I could and gait back on the la te

train.

Q, And it took you an hour to come from San Francisco to

Red\'Tood Ci ty, about? A Perhaps so, I don, t know.

Q Then you got a ~horse and buggy and went up there and

made the round trip end all in one day, didn't you?

A yes sir.

Q YOll saw Mr and Mrs Morton up there? A Yes sir.

Q Didn't see Mr Darrow, did you? A No sir.

Q Well, now, the taking of testimony had not commenced,

had it, in this case, even ~ainst J'. :B. McNamara, never

did commenc e taking testimony, did you? A Not to my

MR FORD: We obj ECt to t ret as calling for a conclusion

of the Witness, not the best evidence; this witness ~~a

in con rt·, not cross-examination.

Jmowledg e.

Q, You don't know 'whether when },frs Caplan's namey,as call

ed she woul d no t have \valked into the coutt room, do you?

1m FORD: We obj act to tret as' purely speculative and

. idle; it is not cross-examination.

MR BOGERS: I wi thdraw it.

Q. Vias Mrs Caplan's name wer call ad in the J!cNamara, case

as a wi tne ss?
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MR :FORD: Who is this Morton you found up there with Urs

1888
1

I

did!;~ yon?

position. Labor leader.

did start for trial.

THE COU ill': That is all.

not cross-examination. The records show the case never

THE COURT: Obj ection overruled. VJhat is the answer.

Caplan? A Eric B. lJorton, fan Francisco.

Q What is his business? A I don't know his official

A I n wer notifie d her.

REDIRECT ElAUINATION

MR ROGERS: You told her you ','.auld, though,

A I tol d her she '.voul d be notified, proi~ably.

lIR ROGERS: .yes, that is all.

THE COURT: Objection sustained.

MR ROGERS: Did you ever notify her to be here?

1['8. FORD: We object to that as irrelwant and immaterial,

MR FORD: That is all.
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9 s 1 MALCOMB LOU G HEAD,
1889

2 called as a Witness on behalf of the prosecution, having

3 been first duly sworn, testified as follows:

4 DIRECT EXAMINATION-

MR. FORD. Q State your name? A Malcomb Loughead.

Q How old are you? A 25 •

Q Wher e do J'Ou live? A San Francisco.

Q. What street and number in San Francisco?

9 Street.

10 Q What is your occupation? A Chaffeur,

11 Q How long have you been engaged in that business? A Abo t
I

12 I tten years.

13 Q During the month of July and August, 1911, wer e you

14 engaged in that bus iness? AYes, sir.

15 Q And for what company or concern, if any? A The Alco

16 Taxicab Company •

17 Q What is their business'/ A Well, it is renting touring

18 cars and taxicabs •

19 Q What Ws.s their place of business at that time? A 360

20 Golden Gate avenue.

21

22

23

24

Q In San FJ: anc is co? A San Francisco.

Q Do you know 'r Breed? A Yes, sir.hJ.r.

Q 'Was he your employer? A Yes, sir.

Q. What are his iIitials? A 1 don't know what his initials

25 are.

26 Q. Do you know Anton Johanneson? A Yes,



1 Q
the

Did you see h;m on/last Sunday of July lOll?.. , oJ

1890
A yes,

2 sir.

3

4

5

6

MR. APPEL. I.object.

THE COURT. Wait a mcment--strike out the answer. I
MR. APPEL' We object upon the ground that it is oincompeten1'

and irrelevant and immaterial and hearsay, and no fOtL.'1da- I

7 tion laid.

8

9

10

11

121
13

MR. FORD. It is a pr eliminaJty question.

MR • APPEL Everything is preliminary that - _ they ought to

s how some foundation for a preliminary question.

MR. FORD. This is the foundation, all right.

THE COURT. Objection overruled. Restore the answer.

A Yes, sir.

Q In San Francisco? A San Francisco.

Q In the bUilding? A Yes, sir.

Q On what floor? A 1 think the 8th floor.

Q Do you know in whose offices it was that you saw him?

14 MR. FORD. Q Where did you see him? A Up at Metropolis

15 Bank, that is on Market street.

16

17

18

19

20 MR • APPEL' Wai t a moment--we obj ect to that as incompetent

21 irrelevant and imIr'aterial, hearsay and no foundation laid.

22 1ilR • FORD. Des igna ting the place wher e he me t him.

23 THE COURT. Objection overruled.

24 MR • ,rrEL. We except.

25 A Treitvmoe's office.

26 Q Olaf Treitvmoe? A yes, sir.
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1 Q That was the office of the State Building Trade Council

2 also, was it?

3 MR. APPEL· Wai t a momen t, we obj ect upon the ground it is

4 leading, suggestive, incompeten t, irrelevant and immaterial

5 and no foundation laid •

6 THE COlRT' Objection sustaired.

7 MR. FORD. On the ground' it is leading?

8 THE COURT' Yes.

9 MR •. FORD. Q Do you know wher e the off ice of the State Bui 1 •

10 ing & Trade Council were at that time?

11 MR. APPEL'· The same obj'ection.

12

13

THE COURT'

MR • FORD.

Objection sustained.
V

Idontt know how to reach it--Q Were there any

14 signs on the door of the place where you met Mr. Treitvmoe?

15 MR. ROGERS. 1 suggest, if yotr Honor please, this witness,

16 With all due respect to my long knowledge of automobiles,

17 this witness is a chauffeur, and probably he has been in

18 court a nurrber of times, as we have all been, and 1 think

19 possibly a Ii ttle warning to wait until the objection--'

20 THE COURT. yes, don t t be in too big a hurry about your

21 answer.

22 MR • AP'PEL· We obj ect upon the ground it is irccompetent,

23 irrelevant and immaterial, and hearsay and no foundation

24 laid, calling for a matter not' connected wi t h the case?

25 THE COURT. Objection overruled.

26 }ffi. APPEL. We excep t •
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1 (T,ast question read by the reporter,)

2 A 1 think it was the Asiatic Exclusion League on one side,

3 MR, FORD'. Were there any other signs? A 1 am not sure"

4 Q, What time of the day W 3.S it when you met Mr. Johanneson

5 at that place? A About between :3 and 4,

The same objection as last, incompetent, irre1e-

1m. FORD, We wi 11 show--

THE COURT' Objection overruled.

MR • APPEL, We e~cept,

(T ast question read by the.reporter.)

A We 11, he had sen t for a car, he wan ted to hir e it, and

wanted to know if 1 was prepared to take a trip, and 1

vant and immaterial and no foundation laid and hearsay,

THE COURT' Over r u1 ed •

MR • APPEL, We except.

(Last question, read by the reporter,)

A His clerk, Mr. Gillson is the name.

Q Anybody else? A Nobody else that 1 remember •

Q, At that time what conversation, if any, did you have

with Anton Johanneson?

MR .APPEL' We object upon the ground it is incompetent,

irrelevant and imrra teria1, hearsay and no found ation laid,

not purporting to prove any element of the offense charged

in the indictment herein,

MR , APPEL

6 Q Morning or afternoon? A Afternoon.

Q Who else was present when you met Mr. Johanneson?
7
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1 him how far and he said it migrt be into Nevada, and 1 told

2 him 1 would have to go back to the garage and do some wor k

3 on the car, that is, get some supplies before 1 could

4 start. He told me to go and be back as soon as possi ble.

5' Q What next occurr ed, if anything'? VI as that all the con-

THE COURT. everruled.

versation that was had at that time?6

7

8

MR • APPEL The same objection.

9 MR. APPEL. We except.

10 A That is all 1 remember.

11 MR. FORD. Q Then wha t did you do, if anything? A 1
I

12 Iwent to the garage and got' th e car prepar edfor the tr ip,

13 went back to the office and notified Johanneson that the

14 car was there waiting for him.
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1 Q By the way, what kind 0 f a car WdS tha t? A Pierce-

2 Arrow touring car, 1910 model •.

High-powered car.

Is that a high-powered car or .J 'low-povrered car?

\}Jh.en you went tack to th e office after procuring your

3 Q

4 Q

5 A

6 Q

How many p~ssengers? A Seven-pa sse~ere

7 supplies, did yousee l>1:r Johanneson? A yes sir.

8 Q Anyone el se? A I think th e clerk was there, Gillson.

9 Q What conversation, if any, did you have with l{r Johan-

10 neson at that time?

11 lJR APPEL: We object upon the ground it is incompetent,

in the indictment.

not tending to prove any element of the offense charged

not prove any connection between Mr Johanneson and li!r Dar-

irrel evant and immaterial, calling for hearsay; no foun

dation laid; not oonnooted wi th the issues in this case,

Overruled.

We except.

THE COURT: I

I
I

I
I

MR ROGERS: If your Honor please, may I offer a suggestion? I
There has never been I offer the sug~estion -- this re- j

cord is going to get in very peculiar condition. They do

MR .APPEL:

12

13

14

15

16

17

18

19

20

21

22 row. The,y promised to, but they don't, and after a \nile

23 we will be called upon, I suppo 93, to move to strike out

24 unless the,y do.

25 THE COURr: Unless they do.

26 lJRROGERS : Now, that throws upon us th e burden of
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1 through this record and specifying, ,,\hich we ought not be

2 compelled to submit to. That ought not be thro"vn upon us,

3 the burden of going thro1.\gh and moving to strike out

4 where the District Attorney .does not fulfil his promise to
r~ght

5 connect. The District Attorney;\ to first establish his con-

6 nection with the defendant. He mould not throw the burden

7 upon us of going throl~h the record, and at the risk of

8 not specifying, having incompetent testimony where he has·

9 objected. Now, that record is go~ng to get, sir, and I

know vmat is out.

Honor will pardon me if I say that in criminal cases the

rule has been held to be somelvhat stricter with reference

to admission of testimony until the foundation is laid,

because in t hat case the harm is done by the rela tion of

I
I
I

a criminal case; your I

I venture. to say ,'13 will not t rust the index.

We "Till keep an index of the connection.

It is a most unheard-of proceeding in

the testimony and you cannot ersdicate it, and the Supreme

Cou It has said over and 01 er again, that even if testimony

is stricken out as incompetent without foundation laid,

speak fr an sane years' of experience in these mat ters,

that the record is going to get in a posi tion ',vhere

there won't be a living human being kno~: wbat to do

wi th it; the jury won t t know what is in and th e jury won't

MR ROGERS:

J.m FORD:
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25 that the effect remains. It is pretty hard to tell

26 in the min dB of the jury, is out and what is in. I
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show you decisions to that effect) many of them. seems' I

to me 've ought not to hlll1e forced upon us the burden of I
going throt~h and calling your Honor's attention to mis-

takes whic h have been'made) but \'/3 are content to take our

obj ec tions, if your Honor pursues this course. We have

stated our objection) and I believe) wen if we should I

not move to strike out thit it will be absolutely the duty

of the court to strike out) \uthout motion) and in that

event the Supreme Court hassaid that the harm has been done)

and that the motion to strike out does not, as it does in a

civil case, The harm has been done, and there is no

telling what effec t it might have ; the impression remains,

although the evidence goes out.

UR FORD: DOn't worry; we ydll connect it.

!fR ROGERS: Here is Mr Johanneson right here, and I ven

ture when yousay "don't worry',' you \nll connect it tl
, I

venture to f:!ay you'Ylill never connect it. Here is JOhan-

neson ::'i~ht here.

1m Fa RD: If the court plea,se) th ere is nothing before the

cou rt.

!rR ROGERS: Don t t make remarks to me then.

]XR FORD: You started it.

THE COURI' : I don't t know but whq t th ere is s:>m ething •
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lIs 1 MR. APPEL. Your Honor, it places the defendant at a

2 disadvantage. Your Honor can aee that if a whole lot of

. 3 matter which may possibly be not competent should they

4 fai 1 to make the connec tion, having this jury hear thos e

5 things, or hearing a whole rrass of eVidence, or introduced

6 a whole lot of hearsay thatmay never be connected, that is

7 the reason we asked the jury whether they had heard anything

8 about the case, any fact might affect their mind. There is

9 no use examining a jury whether they know anything from hear

10 say and so on, what inpression they have formed from hearsay

11 if afterwards, after we get them here onthe jury and we rely

12 upon their unprejudiced minds to decide the case f~y,

13 ~cording to the eVidence, that those irripressi~ns should be

14 upon their minds. They are human beings like we all are;

18

19

20

21

22

they get impressions. The evidence may be stricken out

but still there remains something in their minds. There is

some impression in their mind. In one case the Sppreme Cour

mid where evidence was introduced improperty that way that

the defendant was left inthe same position that he formerly

occupied befor e evidence of that kind was introduced, that

it was improper, and in case--that is the reason Why it is

a g-'od rule al\vays in cases of conspiracy to first establish

23 a conspiracy; il1 cases of agency, first establish the

24 agency; establ ish the extent of the agency, then go and

25

26

show what the agent said and did ani bind the principal.

In a long case like this, your Honor, you can see what the
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probable in2ury will be to us •1

2 THE COURT 1 see yow: point, 1 think, Mr. Appel. Mr. Ford,

3 it seems to me th~t when you made a statement, unchallenged,

4 that you will connect this testimony up, it is the duty of

5 the court to assume that statement for its full force and

6 value. Counsel on the other side is now challenging your

7 abili ty to make that connection. 1t seems to me it is your

8 ~uty to withdraw this witness and connect the defendant

9 in this case.

10 MR • FOR D. Your Honor, they have challenged our abili ty on

every occasion; as 1 have stated before, the courts have

ruled time and again that the order of the proof is dis

cretionary with the trial juige.

14 THE COURT 1 qui te agree with that.

15 MR. FORD' If 1 will be only permitted to state my reasons

16 so 1 can explain Why 1 cannot wi thdraw this wi tness 2.t the

17 present time. A conspiracy is sorr.ething that is not

18 enter ed into like an agreerr.ent is enter ed into. It is not

19 possible to prove that the conspirators gathered together

20 and said, we will do this and we will do that. They do not

21 meet out in the public and verify their acts or swear to.

22 it before a notary or record it. They are not making

The conspirators meet in secret.

spiracy. The only PBS sible way in which a conspiracy

their acts public.23

26

24 They decide upon these things from time to time, different

25 things that they seek to do in the carrying out of the con
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be proven in criminal cases is by showing what each

individual belonging to the group did to show that they all

did things moving towards the common object, that they

acted together in concert from which the jury may infer

that the conspiracy did exist, in other words, it: is going

to be proven by circUIrist:m tial evidence. Now, as to Whether

or not they can consider the acts of this other conspirator,

your Honor) at the proper time will instruct the members

of the jury that they are not to consider the acts or

declarations of any persons ·other than the defendant, un

less they are convinced by the evidence beyond a Teasonable

doubt, that those other persons were involved in;the

common conspiracy with the def endant. They have a right

to consider all of the eVidence, all- of the circumstances,

all of the acts, and all of the declarations of other peopl

to ascertain Whether or not a conspiracy existed, but they

cannot consider the acts of those other people as binding

upon the defendant until they have first been convinced

that a conspiracy did exist • Now, we have put on one

little piece of evidence at a time and then another

little piece of eVidence,

24

25

26



draw that witness.

...v.i.11 admit the conn~tion of any other wi tness --

You have, on for.mer occasions, avowed your inten-Ford.

answer it. C01.Ul:Bl will n wer prove or be able to e stab

1isb. that yr Darrow }mew anything about this, had anything

to do with it in the remotest fashion ordegree, and I ha

,
UR ROGERS: I don't decline to answer that qIestion, but

I do say so far as this is concerne d, I am absolutely

sincere. You have asked me a question and I purpose to

tion ot; oonnecting this testimony up with the defendant,

and the court has accepted ttet fully at its full face valUl'

but when co~l on the other side declares that he has in

his pos session knowledge that justifies him in saying that

you will find yourself unable when t he time comes to make I
that conn~tion, then, I think it is time for you to with- I

any particular witness was a conspirator of the defendant.

THE COURT: I don't think you quite got my' point there, l,fr

'j 900

and fitted it together. I think your Honor has stated

heretofore th EY have not challeng ed our abili ty to connec t

the C'cts ~.nddeclarations of alleged conspirators wi th th e

defendant. I don't think that is correct. They have at

all times challenged it, md they have at all times claimed

it was ~. frame-up. Th eJ h8'J'e at all times claimed that

MR APP~ Pardon me just a moment.

THE COURT: Ur Ford has the floor, lir Appel.

MR roRD: I 'will Ie ave it to conn 001 themselves if they

~
J
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1 called your atten tion right here in the court room to the

2 name of the man that the witness is testifyi:qg about, and

3 to his presenc e in th e court room, and I don,t think you

4 can prove by truthful evidenc e of any kind, to show t!at

5 1[1' Darrow had one single --

6 MR FORD: . If the court please, counsel is entirely out of

7 order -- all of hisargument. The proper 'lay for him to

8 show a l1Y'thing is to put his wi tnes ses on the stand. Several

9 times people have come into court and they have had their

10 a ttention attracted to them, and certain avowals have been

11 rrede about those \vitnesses. I don,t think ttBt it is pro-

12 per. I don't think the statement about what the Witness

13 is going to testify to is proper on the part of counsel.

14 If counsel has any defense he desires to put before this

15 jury, let him put -idtnesses on the stand at the proper

16 time, and ~at the witness on the stand, rather than cOUlIfll,

17 ma ke the' statement. I don't think that i s prop~r. I

18 simply oo.y as far as this witness is concerned, our sit

19 nation is exactly the same ,<"lith regard to any other wit

20 ness, and our statements in regard to this \Yitness, :md e.s

21 to the connection between the parties involved in this tes-

22 timony, is exactly the same as it is between the statements

23 made by other witnesses on the stand and their connection

24 with the defendant, and our good faith in the matter is

25 just as sincere and just as great in this case \vi th this

26 wi tness as it is in th e case of e very other witness.
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cOIllr.lon end tret the defencant

believe that as far as the action of Ur Johanneson and

not th e con11ec tion ha s been shoym. If the jury do esn' t

never ha s in the world.

:: only for th e purpos e of disc onc erting ei ther

th at means conspiracy?

the 'Hi. tness or th e prosecution, and your Honor is going

to instruct the jury at. all times to pay no attention to

the testimony of any witness, even though the court admits

it. It is for the jury finally to determine whether or

The order of proof is entirely discretionary with the

court, and the court has decided this identical proposi

tion .early in t,he trial of tbis case, but I think it is

ina de

1m ROGERS: Towa rds th e common end, may I inqui re if

l{r Tveitmoe are conce med, if the jury does not believe

that they are conspirators with the other agents or oon

spi ra to rs ,wi th the defendant, then even though the

court admits testimony, it will be your duty to instruct

them that they are.. 'not to regard statements of others,

declarations of these people, unl ess they are convinc ed

beyond a reasonable dOUbt of that fact in going towards the
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wi tness •

either of the gentlemen who were mentioned beforewith this

People versus Morton

in the 27th Cal--

of a large numberof specific individual acts and the cir

cumstances are such as to justify us in believing that

it will convince the jury beyond a reasonable doubt as to th

connection of these people with this defendant, but we can

only introduce that evidence bit by bit. If we put on any

particular wi tnes~ they would make the same objection., we

haven 1 t shown the connection, and therefore we have to put

on our testJ;mony bi t, as to showing how they were acting

op erating together in this propositi
toge thar, horl they wer e

MR • FORD. Our testimony wi th regard to the connection of ;'~r.

Johanneson and :'.~r. Tvei treoe wi th this defendant will consist

THE COURT. There is no difference between you and the

court and opposing counsel onthe other side as to the law

in the matter in this case, but there is eviden~e here that

the defendant in this caGe never saw or heard o£.at all or

.~ 903

l~R. FORD. With regard to whether the defendant contemplated

or specified--

MR. APPEL. Letts argue the law.

THE COUR T· 1 think that is very des ir able.

MR. FORD' They sit around here, y~;ur Honer, and indulge

in certain maneuvers that 1 cannot help replying to at times

and 1 ask pardon of the court for having forgotten myself.

1 call the court's attention to

~
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tes timony you will have to in troduc e eon;e evidence to conr-ec

TPE COURT. The court has no doubt at all and 1 don 't think

counsel on the other s ide have any doubt about your good

faith in the matter. Sometimes testimony in spite of the

best of geod fai th doesn lt materalize, but the discretion 0

the court should not be exercised in requiring you to put

on all the tee ti Irony you have a tthis tin:e connecting the

defendant here with a mat ter under cons ider ation. The co'Crt

LOU G H E A D,11~ALCOMB

gen tleIr,en •

on the stand for further exarr,ination.

THE COunT. !arties are all present. You rray proceed,

ten minutes.

(After recess. Jury returned to court rooIt. )

take a recess now for ten minutes.

other me rr-ber s •

1904
and bit by bit build up the circumstances from which this

jury can decide whether or not a conspiracy existed of

which this defendant was one n:en;ber and these people were

him, some scintilla of evidence showing the connection

between the defendant and this witness. We are about to

does hold that refore you can proceed with this line of

. (Discussion between juror and the court.)

THE COURT· Gentlemen of the jury, bearing in mind the

admoni tion heretofore given you, we will t::,.ke a recess for
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1

2

MR. FORD. Q You saw ~!.rt Johanneson when you returned

after getting your supplies? A Yes, air.

1905

3 Q State what was then said and done

4

5

6

7

llR, ROGERS' We obj ect to that as no fOt:.ndation, incompetent,

irrelevant and irr:materia1, hearsay.

THE COURT. That is the very question, as 1 remember it,

that has just been ruled upon.

10 . right about that.

8 MR. FORD. There was no question before the court at all.

9 TEE COURT. The question that was discussed, perhaps you are

en tir e
11 MR, FORD. The admissibility of the witness's/testimony

12 I was discussed, wi thout our shOWing anything that· has occur e

13 yet,

14 THE COURT' Th?t was the question the court had in mind, at

15 least. Objection sustained.

16 1vlR. FORD. Wi thdraw the ::},uestion.

17 BY MR • FORD. Q Did you and l,';r. Johanneson leave the buildi

18 A Yes, air.

19 MR , ROGERS. 1 make--

20 THE COUP. T. -8tr ike out the answer.

21 MR • ROGERS. 1 make the S9.me obj ection, that no foundation

22 has been laid, incompetent, irrelevant, hearsay, not Within

23

24

25

26

the issues.

TEE GOUR T· Objection sustai ned.

FR • FORD. on wh ich ground, your Honor, no foundation has

been laid?
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THE CO DR T. pr ecis ely •

MR. FORD' 1 W:mt to state to the court right now> that our

a bili ty to show the connection between ItT Tvei tmoe and the

defendant Will rest upon acts concerning which this witness

will testify as well as other witnesses in the case, and

that this witness's testimony will give a part of the con

nection--we expect this witness to testify 2.8 to what was

done on the par t of one of Mr. Tve i tmoe l s agents, ;,11'. Johanne

son after 1~s. Caplan, and upon the return of this witness;

we will show the.t the bills w'ere paid for for that trip by

Mr. Tvei truoe and we wi 11 shoW' by other evidence Mr. Tvei t

moe's connection with Mr. I'arro''''', but the testimony Will

have to come out piece by piece and bit by bit, we cannot

prove all by one act. This is a witness whow9.s not

present 3..t any arrangement or any convers2tion he;J:d with

the def endant or any of these people) we are not going

to be able to produce any witnesses that will show that.

We will have to show little statements, little bits by

bi ts, each one show ing connection With one another.



THE COURT: The court does not require the District At-

torney at this time to introduce all of the bits and por-

wherein, yourcourt during the progress of this trial,

state as well asin... · other states

THE COUID': J,rr FOrd, :Bt us be cl Ear. In the absenc e 0 f

Honor was abundantly supported by the authorities of this

dncesome evidence, perhaps it may be slight, but some

evidence at this time connecting the defendant with

ti ons of e'J'idenc e t hat he may have, but in th e fac e of

that avowal by the attorney on the other side, which the

court accepts at its full face value and in good fai th,

I deem it is the duty 0 f the District Attorney to in tro-

sent.

THE COU Rl': I thought th e ruling 0 f th e cou rt an d its

of the parties whose names have been mentioned.

lft.:R FORD: If the court please, .~ ..c. relying upon the 'ml

inrs of th e cou rt on similar questions presented to this

MR BaGERS: In this matter at all.

position was made plain before recess, the avo,v,al of the

District Attorney, or cOtInsel on either side vdll always

be accepted by this court at full face value of the decla-

ration and bona fide intention, and it is so accepted at

this time, but counsel on the other side absolutely cl~l

lenged the ability of the District Attorney to introduce
in

Dne scintilla of evidence connecting~this case with either

Ur Tveitmoe or this witness or the other gentleman pre-
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1

2

3

4

positive declaration by counsel on the other side, which is

just as emphatic as the District AttorneY'sdeclaration and

avowal on his part, ,vhich ha s not occurred heretofore in

this trial

5 MR FORD: I \'ant to state to the court, this wi tness is a

duce evidence to mow the connection between the parties

kept hereat our expense, at the state's eqpense, and we

....'tUlt to ask 1 eave to allow this ,vi tnes s to testify as to

out s bowing fi rst Y/ha t ""JaS don e.

MR ROGERS: I take this position, if your Honor pleases,

He is bei~

now, I have no doubt that conn sal vlill

witness from out of to\m, from San Francisco.

ShO'll that Mr Tveitmoe, who is an officialof' the State

BUilding s Trade Council, th at lvfr .Tohanneson, v.ho also is

an official of the State Buildings, Trades CounCil, having,

from necessity ana from the circumstances, some connection

wi th the defen se of the 'McNamara case -- t here is no

question about it, that is as far as I understand their

abili ty to make the proof, but 'what I am contendiI\g

woo t he did in th e company of a:rv persons present with him

in regard to Mrs Caplan and V~ avow our in tention to in tro-

involved and this defendant. Now, that is as far as we can

go at the present time, ~d the testimony as to the connec-
!

tion of Tveitmoe with this transaction and the testimony as I
to the c onnec tion as to J,{r Tvei tmoe particularly with re- !

gard to this man, will be absolutely unintelligible "vi th-

in the matter.
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though.

MRBOGERS: Being the '\vife of Caplan, under section 1322.

l~R FREDERICKS: She was not the wife of Brice and Schmidt,

for is this: here is a specific act, here is a thing vhich

they desire to charge against the defendant, which they

desire to say he is guilty of, and he must be gUilty 0 fit

if it is an offense, therefore the proof must not only be

that the ce t '\~s committed, but that the defendant himself

participated, aided, abetted, advised in its commission.

Now, as a matte.r of common knowledge, a lawyer knows, so

far as :Mrs Caplan's presence upon the witness stand is

concerned, that under the abundant authorities she could not

be called as a witness.
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MR ]REDER! CKS : Why not, being the wife 0 f Caplan?

15 I lrR BOGEBS: People <:gain st Langtry t. which I have offered

16 for coun 001' s elucidation many' times --

17 ].[R FORD: That is not the point before the court at the

18 present time.
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diaphanous assurances to connect that Mr. Darrow knew Mr.

from the s tate for their own reasons and because of their

own interests, that is another matter. That she was a
witness .

competent land a material and necessary wi these, nobody

who knows the law would immediately dispute. Now, there

fore, under those conditions, she was not a witness s.t all,

under the law. Why, therefore, should ;,'ir. Darrow send her

1910 J
know in,

her I
not do

If anyone else took her

Therefore, these indefinite, ev~nescent

it, had no reason to do it.

out of the state?

Tvei tITloe and knew Mr. Johanneson, officials of the State

Buildings Trades Council, is not going to establish the

foundation ,and 1 challenge theni, as 1 said to your Honor

before, to show by any witness at all or by any circumstanc

atall that Mr. Darrow had any connection whatever in ei ther

adVising, consenting to, conniving at, or participatirg in

anything that was done in re~erence to Mrs. Caplan. Mr.

Tvei tmoe is in the oity j '~'. Johanneson is in the cour t room.

No\v, why have we not the right to insist, if they are

going to charge~iir• Darrow, because he knows Johanneson and

knows Tveitmoe and had some busines~ relations with them

of one kind or another by reason of his position as counsel

in the case, if they are going to charge 11r. Barrow with it,

th O but r1.·ght and fair th~t they should1 say, i t is no .lng

MR • ROGERS.
But my contention is this, Mr. Darrow being a lawyer,

she could not be used as a witness, would not advise

departure from the state, he would not do it, could

15p 1
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show :\1r. Darrow had sibmething to do wi th it.

This proposition of bit bit and circumstance by cir

cumstance, and a· little thing by a little thing, that

collateral matters, if your Honor pleases you are admittin

for the purpose of showing what? For the purpose of showing

the connection of general conspiracy. Now, in order to do

1

2

3

4

5

6

7

cannot be done, it is inpossible to be done. These

8 that the acts of conspirators are never admissible one

9 against the other until the conspiracy is first shown.

10 That is the law, and it is not G. question of order of

11 proof, it is a substantial right and 1 maintain my position

12 that in this matter, as well as in all other matters, they

must show Mr. Darrow 1 s connection wi th it and they rr;us t show13

14

15

beyond the mere diaphanous and evanescent

1 said a marent ago of acquaintanceship.

connew.tion as

Suppose Mr. Tvei t-

16 moe did pay for this triP, we shall contend there is nothin

17 criminal at all about this trip. We shall show what

18 happened to Mrs. Caplan, we shall show what WE~S done wi th

19 Mrs. Caplan, if the evidence is admissible, but why should

20 Mr. Darrow, who is on trial here in a matter that is aaid

21

22

to have h~ppened on Third and Los Angeles street, come in

here with the witnesses w,h~faces we never saw' and whose

23 names we never heard on this occasion, come in here to

24 face this situation and be compelled to meet it Without

25 any knowledge whatever'l 1 say, if your Honor pleases, it

26 is unheard of in cr iminal jur isprudence,
absolutely un



1 unheard of and 1 do not believe there is any possi bili ty

2 of the connection being made under even their own~ avowal
\

3 of it, but your Honor has a right to say that it must come

4 with such a foundation as shall connect i,fr. narrow with it.

5 1 will tell you, Sir, where witnesses--

6 MR. FREDERICKS. (Interrupting) We do not differ', wi th I, .

7 counsel on that.

8 MR • ROGERS. (Continuing) --wher e wi tness es are--wher e

9 numerous persons are interested in the defense, whereas

10 in this case the funds for the defense come from allover

11 the country, whereas in this case thousands of men are

12 interested in the def ense and participate in it, isn't

13 it right, if your Honor pleases, that where hundreds of per

14 sons ar e jUs t as much in ter es ted as Mr. Darrow --
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overruled.

shape or form wi th the defendant.

l.rR ROGERS: We take an exception.

lJR FORD: Q. Will you noW' state what was said and oone b

Is it going tosolute connection of],{r Darrow with it?

the sting of the condition heretofore existing, and brings

it wi thin the general rule t hat has been followed in this

case; for that reason the objection to the question is

wi th the defense in the llcNamara case, of v!hich the de-.

fcndant here was chi ef coun sel. I think that takes awe;y

where there were 0 ther counsel as well 8.8 Mr Darrow,

isn't it' right that they should establish a direct and ab-

TEE COURr: I do not care to hear from you. The situation

is somewhat changed by lIr Rogers I remarks. At this time,

perhaps I misunderstood the avowal made by Mr Rogers be

fore recess, but I understood it was a statement that in

his opinion, the District Attorney '.'QuId be unable to con-, .

nee t the name of 1fr Tvei tmoE1or Mr J ohanneson in any 'lay,

be sufficient to put us upon trial here to go through this

matter and take four or' five days to do it until they have

shown 1fr Darrow himself had guilty knowledge of the matter,

if there was any gUilt connected With it, and it must

have been prior guilt- and not SUbsequent guilt.

UR FREDERICKS: I do not think VIe differ with couns el.

1m ROGERS: He cannot do it, sir.

THE COURT: He now states tho g:; gentlemen ..,'/ere connected
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tween you and 1fr Johanneson, or whatever ""'as don e by Mr

J ohann.eson in your p resenc e, a1iter youarrived at the Metro

poli tan Bank fu~lding, on your return from getting your

supplies?

MR ROGERS: Shall we have an Obj ec tion and axc eption to all

of this matter?

MR roW: It is stipulated it may be entered to a:\.1 af it.

THE COURT: Yes, to all of this testimony, to what this ylit-
. .

ness has to say vJi th lIr Tvei tmoe and 1fr Johann;eson, under

the in struc tions and otherwise, it will be un: derstoo d that

the same orJj ection and th e same ruling ~nd the same excep-

,tion is taken.

l{R mGERS: Uay I inquire, your Honor, if you are intend

ing to hold that in ~iew of the fact there were numerous

other counsel, one 0 f whom is dead, undoubtedly, and num

erous other counsel in the McNamara case, it is going to

point to Mr Darrow because they had conn ootion VIi th th e

defen se?

THE eOUill': No, I hold that it does shoW' some connection;

it may be a mere scintilla of proof, but it is something

tha t justifies the order being adopted at thi s time.

If they could not establish the defendant here did not

even even mow t.hO sa gentlemen, that would be a different

thing •

MR APPF.L: This in quiry is not over the case in chief. I

read to your Honor some decisions to the effect upon
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le-teral matters, t.hat the proof must be exact and to the I
point connec ting the defen dant 1:,\'i t h the c anunis sion of I

I
these collateral matters. Now, that is the only issue. I

9 again st me. The law is that testimony of conspi rators

10 is not evidence. For that reason the law says you must

11 establish and connect the principal ~~th the conspiracy

12 and show that the co-conspirator started to ECt in view

13 of his understanding with the principal. That is the foun-

14 dation too t must be laid. In other v.ords1, VX3 demand here

15 in this cou rt. too t before the declarations of Mr .Johanneson

16 or the declaration of lir Tve-itmoe here on behalf of what

17 occurred, must first be shown to have been authorized and

18 to have been with previous knovrledge, and with previous

19 consent of this defendant, that theirdeclarationflil to this

20 wi tne s s away up there in San Franc i sc 0, do not prove th at

21 lfr Darrow had previous l:nowledge of tho se things, or did

22 them or consented to it, even if Mr Darrow hoo known of it

23 after it occurred, it would not prove conspiracy and

24 it \vould not prove him gUilty of any offense.

25

26
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Tha t is the law of this s tate and -,-'tt,e law of every s tate

in the Union. That is whcrtwe are demanding. The mere

fact that 1 may know some man connected with the defense

of this case and to say 1 can go out here and bribe a

~itness out inthe outskirts of this state and say 1 am

acting for Mr. Appel, 1 say, thct could not be introduced

to connect me and showing a conspiracy. It must be previou

knowledge, consent and an ing and abetting before the same

occurred before 1 am charged with that. Now, here are

statements that are to come from this witness as to what

Mr. Johanneson did or what he said. Now, where is this

evidence here that Johanneson was talking for Darrow?

Where is the evidence here that Darrow authorized Johanne

son to say or to do anything concerning 'a apecific act whic

counsel on the other side say is a crime? How is it going

to be done. Suppose, if your Honor pI eas es, 1 have tak en

out of my pocket $100 and give,it to SOllie person to go and

do something in the case and he should so far forget him

self that he goes out here and bribes a Witness in this

case, can it be said that the mere statement of this man

to this party, "1 have Appell B money, in my pocket, 1 am

going to pay you $50 of it to get you to leave the state",

can it be s aid that hiS:, s ta temen t can connec t me with the

case. There would be no security anywhere on earth With

such evidence. It must show 1 gave him that money With

the knowledge and understanding and in a slight degree,
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least, that he was authorized to go and do the specific

act, that 1 had some gUilty knowledge of what he was going

to do before he.did it and that 1 di~ it for that purpose,

and that 1 sent him for that purpose, in some slight

5 degree at least. That is the foundation we are seeking for

and that is the fouudation that the books say, that before

the acts or declarations of a conspirator are evidence again t

a party on trial the fact of the conspiracy concerning that

specific conduct on. the part of the person who acts must

6

7

8

9

10 first be shown between him and the principal. It must

11 be previous knowledge, not a subsequent knowledge, or mere

12 I relation of client and attorney, it would put the attorney

·13

14

15

16

17

18

or client in a perilous condition in ar-y case, your Honor,

and the defendant might as well come out of the court room'

here because 1 am defending him and go and bribe a witness

and because 1 knew him, because he is my client and the

district attorney can show that Which would be apparent

from my conduct of the case, would that show 1 had conspired

19 with him and aided and abetted in the COTl1ffii ssion of a

20 specific offense? These are collateral matters, collatera

21 matters that require a more strict rule than the other.

22 MR. FORD. 1 do not think tha t point is befor e the cour t

23 a tall.

24 MR. FREDERICKS· We do not r ely on those things counsel is

arguing about, but will connect ~.~r. DarroW wi th the taking

Caplan by direct and positive testimony, your
away of Mrs •

25

26
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1 Yonor.

2 MR. APPEL. Now, let us see if he does it, if he doesn't

3 do it he will g.et himself in a hole.

4 MR. FREDERICKS. All right.

5 MR. APPEL Remember what yousaid, and don't take it back.

6 MR. ROGERS. Read it to me, the district attorney's avowal,

7 read it to ~~,please.

8 (The last statement of Mr. Fredericks read.)

9 THE COURT. Objection overruled •
•10 MR. APPEL Ex cept.

11 1m. FORD. Answer the question.

12 (Ques tion read. )

13 A He told me to take Mr. Gillson home first and 1 took him

14 home, then proceeded down to, 1 think, 23rd and Folsom

15 street.

16 Q Did Mr. Johanneson accompany you? A ilLr. Johanneson

17 accompanied me and he got out there and went to get another

18 man. 1 wai ted until he got him and then he dir ec ted me to

19 go to Red Wood City.

20

21

22

23

24

25

26



1919

1 Q, Do you mow who that other man was? A I doni t know

2 who he VJaS.

3 Q Describe h~, please. A He was a man about 5 feet 6

4 in height with a mustache, I believe.

5

6

7

Q Apparent age? A I should say about 40 years old.

Q Proceed? A I went to Redwood City.

Q You fey he directed you, you mean the other man or

8 1Jr Johanneson? A Ur Johanneson di rected me to go Red-

9 wood City;after getting there --

10 Q Getting 'V'There? A After getting to Redwood City.

11 Q, Did you go alone, or were you accompanied' by anyone?

12 A I was accompanied by Mr Johanneson and this other gen-

13 tleman.

14 Q, Howfar is Redwood City from San Francisco? A About

35 mil es.

conversa tion 'wi th him about th e busine ss 0 f your trip,

None tret I remember.

on the way to Redwood Ci ty, did you have any further

After you got to Redwood Ctty, -mat occurred? AQ

thing a t all? A

Q I
any-I

I

Af- I

ter The ot her man -- the man t.ha t \~.as with Johanneson,

got in t.he front seat and directed me from there on.

15

16

17

18

19

20

21

22 Q l!f.r Johanmeson still in t.he machine? A Still in the

23 back seat.

24 Q. Wh ere did you proceed then? A To La Honda.

25 Q .Anything occur on the v.ey to La Honda? A About half a

26 mile t.his side 0 f La Honda --
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Q That is between La Honda and Redwood Oi ty? A Yes

this gentleman that was with Johanneson directed me to

stop and lvfr Joh?nneson got ou t and went dOVlIl the trail.

Q Mr Johanneson got out? A Yes, Ih Johanneson.

Q Wba t becam.e of the other man? A He stayed in th e

machin e and rode do\'m the road wi th me.

Q Did you notice where :Mr Johanneson went? A He v.ent

down into a little creek, down a trail.

Q, Vl1at time of day or night was it? A I don't lmOVl the

exact time; it '1.6S just getting dark.

Q, Did you receive any directions from 1fr Johanneson

a t that time wha t you were to do? A He told me I \\iiS to

drive on dO\q}1 the road and be back in an hour.

Q At the same spot? A At the same place.

llR APPEL: Do not lead the witness, please.

THE OOURI': No t d.on' t lead him.

lKR APPEL: That is not included in our objection, but I

should say common courtesy and decency woul d p rev en t

couns el from leading the vii tneas.

UR FOW: The same motive that woul d prevent him making

such remarks.

Q, Did you receive all! difections as to the manner in

vhich you should come back?

IfRAPPEL: Vie object to tlBt as leading; of course, sub-

j ect to the other obj ections.

THE OOU Rr: Obj €etion suste.ine d.
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1 MR FORD: Did you return? A Yes sir.

2 Q, Vlhen you returned) was it light or dark? 'A It was

3 dark.

4 Q Did you have your lights lit? A Yes.

5 Q, Vhat occurred then? A I picked Mr johanneson up and

6 a vroman and two children.

7 Q, Were you introduced to the woman? A No sir.

8 Q, Did Mr johannJ8son say v.110 she was?
,.... '

9 MR APPEL: We object to that as leading •

10 TEE COURI': Obj ection overruled.

11 }XR APPEL: Exc epti on.

12 A Not t ret I remember of.

13 Q, Di d he address her by cmy name?

14 UR APPliL: We object to trot as leading and suggestive,

15 object to it on that gronnd.

16 THE COURI': Obj ec tion overruled.

17 1.fR APPEL: Exception.

18 A I think he called her "Plora tt
•

19 Q, Di d yo~) at a IV time du ring th e trip, 1 ea rn Ylho sh e

20 was?

21 MR APPB~L: We obj rot to that on the ground it is immater-

22 ial, irrelevant) leading and suo;gestive.

231m. FORD: I am not su~gesting arwthing th at I c an see.

24 THE COURT: Obj EO tion overruled.

25 l{R APPEL: Exception. A I didn't get the Question. 'What

26 is the Question?

I



The only name that you heard her addressed by ,vas that

vlhich you have g~ven us, "Flora"?

1

2

3

4

A

Q

(Q.uestion read.)

No.

A Yes.

.~ 922 1

I

I
I
I

5 Q How old '!.ere the children? A Between 4 and 6 t

6 I think.

7 Q. Boys 0 r girls? A A boy end a gi rl •

8 9. Afte:r leaving Redwood Oi ty, where did you go -- or,

~ aft er picking up thi s ladY and the two children, whe::'re di d

10 you go? A To San Jos e.

11 Q. Who 'V'!JaS in th e machine going to San Jose? A Mr.r ohannE

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

son, this other gentleman we picked up and the lady and

the tvlO chil dren.

Q After you got to San Jose, ~hat occurred? A I took

them to a hot.el.

Q Took vrhom to a hotel? A Johanneson, the gentl.eman

that was vrith him, and the lady and the two children.

Q, Then, where did you go? A Then I put the car up ~.t a

garage and \'Ient to another place myself.
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the gentleman who was with him, the lady and the two

childr en.

Q By whom '1 A by Mr. Johannes on •

Q Did you s ta:tt to Sacramento? A yes.

Q . Who were wi th you, if any one? A Mr. Johanneson and

A About 12
enough to fix a tire.

Q Wh.2.t time did you get into Sacramento?

o'clock.

Q What occurr ed, if anything, on the tr ip towards Sacrament

A 1 stopped at Haywards and received two tires that 1

tel ephor~ed for the night be for e, am t.'I1 is gentleman that

was With Johanneson left us there.

Q And wher e did you and Mr. Johanneson and the lady and

children go? A We went right to Sacramento.

Q Did yeu stop ~t Sacramento? A We stopped there just 10

Q What did you do, if anything? A 1 was diredted to

star t up towards Sacramento, 1 think, was the directions

at that time.

Q What time of night was it that you left them at the

hotel? A About 11 o'clock.

Q When next did you see llr. Johanneson or the lady?

A The next morning, about 6.

Q A. M.? A Yes, sir.

Q Whom did you see a t that time? A Mr. Johanneson, the

gen tl eman who was with him, and the lady and the two

children.
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1 Q At night? A At noon.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

Q From Sacramento where did you proceed? A We went from

ther e to Aubur n •

Q How long did you stay at Aubur n? A About an hour.

Q. And from Aubur n where did you go? A To Colfax,

Q Did you stay over night at Colfax? A We stayed over

23 Q Did you hear' the lady's name--did she register at that

24 time? A 1 didn't see under what naIr'e she registered.

25 Q From Colfax where did you go and when? A The next

26 morning we started as soon as we had finished breakfast
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Tve i tmoe 'soff ice.

1 left that evening and went

Q . At what office? A At~.

Q What did you do next? A

to Truckee that night.

Q Wher e did you leave :.':r. Johanneson and the lady and th

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

1 went to Truckee.

2 Q Still acconpanied by Mr. Johanneson and the children?

3 A Yes.

4 Q How long did you stay at Truckee? A Just long enough

5 to fill up wi th gasoline and oil.

6 Q And from Truckee? A Reno.

7 Q Reno, Nevada? A Reno Nevada.

8 Q What time' did you get into Reno, Nevada? A Between 12

9 and I 1 think.

10 Q. 12 and 1 in the daytime? A At noon •
....--~;:: ..--~

11 Q Wh9.t if anything occurred at Reno, Nevada? A Well, we

put up at the ho tel ther e and later on went across the

street to tthe cafe and ate supper, and 1 took a 1et"'::er from

Mr. Johanneson to deliver to Mr. Tveitrr:oe on the .way back when

1 got back to San Francisco.

Q Was tha t letter in an envelope or open? A In" an enve10

Q Sealed? A yes.

Q The address 0 f Mr. Tvei tmoe written on it? A. Yes.

Q What did Mr. Johanneson say when he gave you the letter?

A Asked me to deliver .it and also to deliver a black over

coat that belonged to this other gentleman, to leave it

there at the office.



1 children? A At Reno, Nevada.
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Q At Reno, Nevada? A Yes.

Q Did you deliver the 1 etter to I:f~r. Tvei tmoe? A
I did.

Q When and where? A 1 think it was the second day of

2 Q Was that the last time you saw him? A 1 saw him just

3 before 1 left, then, that is the last 1 saw him, just

4 before 1 left.

5

6

7

8 August and it was in his office.

9 Q When did you get back to San Francisco? A 1 got back

10 on Tuesday the Is t, 1 think.

11

12

Q Of August? A Of Augus t.

Q About what time} 1911? A 1911. 1 wen t across the

13 Bay on the 12:48 boat.

14 Q Was the end of Tuesday or the be ginning of Tuesday?

15 A It was Tuesday night, that was the end of Tuesday.

16 Q If it was 12:48 it would be early Wednesday morning then

17 A Wednesday morning.

18 Q And you delivered the letter the next day to ;,!r. Tveitmoe

19 A 1 am not sure whether 1 delivered it the next day or the

20 day follow ing •

21 Q At any rate you delivered it? A 1 delivered it, yes,

22

23

24

25

26

sir.

Q At his office? A At :vir. Tveitmoe 1 s office in the

Metropolis building.

Q Anybody else present when you delivered it? A 1 think

Mr. Gillson let me in.
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1 Q Wha. t if any conversation did you have with Mr. .,Tvei tmoe

2 at that time?
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1

2

3

4 THE COURr: Object.ion overruJLed.

5 lfR APPEL: We exc ept •

6 A He asked me wha t kind of a -trip I had. - I told him

7 everything went through very well; ha d very Ii ttle trouble

8 vdth the car end delivered the letter to him and he read it

9 and efterVlards gave me, I think it was $25.

10 Q For yourself? A For myself, yes.

H Q Or v.as it pay fo r the mac hine? A No, it was not pay

12 fo r the machin e.

13 Q Did you collect the pcwment for the machine? A No, I

14 turned the charge in to the gart'.ge.

15 Q -What was the amount of the charge you turned in to

16 the garage?

17 1ffi APPlJL: Obj ected to upon the g round it is incompetent J

18 irrelevant e,nd hearsay; \'.hat he did himself is certainly

19 i.InIm. t eri al.

20 THE COURT: Obj rotion sustained.

21 1~m FORD: Did you have any talk wi th Mr Tvei tmoe about

22 whether the bill should be charged or collected at that

23 time? A He askeci me what the bill would be. I told him I

24 ,vould 1 eave it to th e company to make the charge.

26 on the subjeect of charging? A That is all I remember.

That is all the-conversation you had with lrr TveitmoeQ25
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Q. Did you have any conversation vIi th him wrom it

should be charged to?

MR APFEL: That is very leading and suggestive. It is

incompetent, irrelevant cmd immaterial for allY' ,.purpose

whatsoever, hearsay C'.nd no foundation laid.

THE COUHT: Overruled.

IffiAPFEL: Exception.

A Well, it was understood whal I took the car ~ from

the garage that it was to be charged to Mr Tveitmoe.

I don't remember having ar.w conversation with him in re

gards to who it was to be charged to.

W FORD: You also delivered an overcoat, I bali ENe you

testified? A Yes.

Q To Mr Tvei tmoe? A To l'itr Tvei tmoe.

Q Did you tell him anyt~ing about the overcoat?

UR APPEL: Now, that is immaterial,your Honor, and hoor-

say.

l[R FOBD: Give all the c onversation you remember wi th

l[r Tvei tmoe.

THE coum: Obj ection sustained.

MR FORD: Give all the conversation that occurred I"Jith Ur

Tvei tmoe C'.t th at time.

1m APPEL: We subinit that the wi tn ess has already stated

v1hat the conversation he had wi th him was, and he has

stated to the best of his recollection what occurred.

THE COURT: Ove-·ruled.
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A .No,

us.

ness.

:MR APF EL : 'Ne ex:c ept •

A Well, on that, do you mean to go over all I have gone

over so far?

MR FORD: Everything that you have not "'testified to as yet.

A Well, after delivering the note I delivered an over-

coat to him and told him that it belonged to the man that

we had picked up tha t had gone part way on the trip with

q Did you know that man's name <:.t that time?

I didn't knOVl his name.

Q Anything else said about thevvercoat? A Nothing tmt

I remember.

Q Did ;>rou t ell him why you brought it to his 0 f'fice?

MR APPEL: I submit th at is aot the way to examine the wi t-

THE COURr: Obj ection sustained.

1ffi FORD: Thi s o<fcnrred sometime ago and . it may not be

veryimpo rtant to the mind 0 f the wi tness a t that timet

and simply directing him 'wi thout asking him what to ffdY or

telling him \mat to say.

rnm COURT: Obj ection sustained.

MR FOW: Was anything further said about the overcoat?

A I don't remember anythiI:\lS further being said.

Q P.ave you ever at any time, learned who this man VIas?

URAFPEL: Wait a moment. We oqject to that as irrelwant

and innnaterial. He can only know it by hearsay

1
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1 tm t told him) being hearsay or hearsay.

2 THE COURT: Overruled.

3 MR APPEL: Exc epti on.

4 MR APPEL: We obj ect to it on th e ground that it is incom-

5 petent) irrelevant and innnaterial, hE6rsay and no founda

6 tion laid.

7 THE COURT: Objection overruled.

8 l!R APPEL: Exc eption.

9 A I don,t lmow of any proof that I evee hal of who she

10 ~s.

11 MR FORD: Describe her) -please? A She \\I8S a bout 5 feet·

12 5 in height) I should think, and I think an Italian.

13 She talked ,,"Ii th kind of a foreign accent) I shonld judge.

14 Q V,1hat n~tionali ty? A I should think Italie.n.

15 Q You think Italian? A Yes.

16 Q Apparent age? A About 30, I should think; 30) 32.

17 Q Was she heavy-built or slim? A About medium build.

18 Q \~at epIarent weight? A About 130, 135.

19 Q What complexion? A A little dark.

20 Q. Hair dark? A Hot exceptionally cark.
~

21 Q Can youdescribe the children? A Well, I think the

22 boy was a little the oldest) about 6; and t.he girl, maybe

23 4 or 5.

24 Q Referring to the overcoat again, was any conver-

25 sation had on the trip while you were going up to Reno be-

26 tween Hr JohaBneson and anyone else com eming



1 UR APPEL: Wai t a momen t. e object to, that upon the

2 ground it is incompet~=.mt, irrelevant and innnateria. for

3 any purpo se, hearsay, no founootion laid.

4 THE COURT: Obj ection overruled.

5 J.m APPEL: Exc ept ion.

6 A At F..ay-wards, this Mr Johanneson made some remark about

7 not having an overcoat, and this gentleman offered to loan

8 him his.

9 UR FORD: Anything further about it? A I think he said

10 whe~ he got through with it he would return it, leave it at

11 Mr Tveitmoe's office.

12 Q Who said, ],{r Johann,eson? A Mr Johanneson, yes.

13 Q On the trip to Reno, Nevada, did Mr Johann€son give

14 you arw directions as to yhat information you should give

15 ou t c onc e rning this woman?

16

17

MR APPEL: Wai t a moment. We obj ect to that

it is incompetent, irrelevant and immaterial

upon the groUnll

for any pur- ,

18 pose whatsoever; it is hearsay, and no foundation laid.

19 THE COU HI' : Obj ec t ion overruled.

20 l~R APPEL: '?e exc ept •

21

22

23

24

25

26



MR. APPEL- We move to strike out the evidence of the

stand on the ground it is not r espons ive to the question.

to get along that way, save asking--if people asked question

A As 1 remember he was--he was givir-g people to understand

that it was his wife and'l--n..i3 made some remark it was easier

to him. 1 think that puts it in again.

THE COURT _ Str ike it out.

11.R. FREDERICKS. He say, though·, your Honor, he aaid that

witness as:to what ;,:r. Johanneson was giving people to under-

about it.

Q ~id that to you? A Yes.

}R • APPEL Wai t a lLon,ent--obj ect to the qU8S tion on the

ground that it is incompetent, irrelevant, hearsay· and no

MR. APPEL' Except.

A Just two that 1 know of_

foundation laid.

THE COURT. Objection overruled.

1m • APPEL - Exception_

MR • FORD Go ah ead.

A 1 don1t remember any. talk to that effect.

MR. FORD. Q When you arrived at Colfax there were how

many hotels there?

MR. ArrEL- We object to that as immaterial.

THE COUR T. Overruled.

~'R • FORD. Q Didyou at Colfax have any conversation wi th

Mr. Johanneson? A 1 believe he said something.

ala 1
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5 wer e you and Mr. Johanneson when this conversation came up?

1934

Shows whether they considered the act at that

1'iR • FREDERICKS. The purpose is simply to show the effort

on the part of ~t: .• Johanneson to conceal the identify of the

woman, not to show any improper relations or anything of

and the womar:,. but a statethat kind between :.lr. Johanneson

1 t h iden tity of the woman •
ment endeavoring to concea e

3 THE COURT· 1 don't think he made that statement •

4 MR. FORD. What did Mr.--wi thdraw the question. Wrere

1 MR. ,FORD. He said so, if you will just hear the last

2 question and answer.

15 time an innocent act, and they wanted to conceal this woman'

6 A on the porch in fr ont of the ho tel.

7 Q At Colfax? A At Colfax.

8 Q Now, what did Mr, Johanneson say to you on that sUbject?

9 MR • APPEL. Wa it a moment. We obj ect upon the ground. it is

10 inconlpetent, irrelevan t and immater ial for any purpose

11 whatsoever; it is hearsay, the declarations of Mr. Johanneson

12 concerning his apparent relations with ~he WOffian in question

13 cannot possibly be binding upon the de_fBDdnat.

14 MR. FORD.

22

23

24

25

26

16 identi ty •

17 THE COURT. Obje"tion sustained.

18 MR. FREDERICKS. Will your Honor permit me to make a further

19 statement in regard to it? 1 thinkJoYur Honor doesn't under

20 stand the purpose.

21 THE COURT. Yes, maybe.
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That is the purpose of the question, directed to that and

that only_

3 THE COURT- With that avowal on the part of the "district

4 attorney--read the ques tion •

5 (Last question read by the reporter. )

6 THE COURT· Objection overruled-

7 MR. APPEL· We except.

8 A Well, he was giving people to understand that it was

9 his wife. 1 think registered so in the hotel at Colfax.

10 THE COt1RT Str ike ou t that answer. What did they say is

11 the questi on that is asked you?

12 A Well, he said it was easier to give people to ~nderstand

13 that tt was his wife, as people would not ask questions that

14 w ay in tnveling that way_

15 MR • FORD. When you arrived at Reno did Mr. Johanneson tell

16 you wher e he was go ing at that time or wher e they wer e

an,r exact conversatic n ontte subjec ,
1 don' t remember JA26

17 gOing?

18 MR • APPEL. We object upon the ground it is leading and

19 suggestive; it is irnmaterial for any purpose whatsoever;

20 it is hearsay and not binding upon the defendant and no

21 foundation laid_

22 THE COURT. Objection overruled.

23 MR. APr EL • Vi e e xc ep t •

24 A 1 didntt understand the question-

25 (Last question read by the reporter.)



1

2

; 936

but 1 understood that they were going to catch the eierland

train east.

3 MR • APPEL We move to strike out what he understood,

4 THE COURT. Strike it out.

5 MR. FORD. ~fu~t is the sbbstance of what you heard and what

6 Mr. Johanneson said •

7 •1m. APPEL We object on the ground that no foundation has

8 been laid or any reason he should state the substance r:f the

9 conversation, the witness has already stated that he didn't

10 remember any specific conversation on thesubject and it is

11 hearsay, incompetent, irrelevant and immaterial.

12 THE COURT' Overruled.

13 A 1 don't remember the exact words but 1 know he spoke of

14 catching a train;; that he bought some clothes for her and

15 they were going to catch the Overland train.

16 MR, APPEL 1 move to strike out the answer of the wi tness

17 on the ground that it ts an assumption of the witness,his

18 own conclusions, the witness has already stated in his

19 previous answer in connection with the answer he now gives

20 that that was what he understood and it was not responsive

21 to the ques tion •

22 THE COUET' Motion to str ike denied.

23 MR • APPEl,' Exception,

24

25

26

MR. FORD. Q What was said about clothes for her?

me obJ" ect to that as incompe,tent, irr elevant
MR. APPEL' ,~

whatsoever, hearsay and no found~
irr:rnater ial for any purpose
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2

3

tion laid.

THE COURT·

}ffi • APrEL.

Overruled.

We except.

4 A 1 W8..S a little short on money and 1 asked him for some

5 money for my expenses going back and he said that he was

6 pretty short at the time, having to buy her some clothes

7 and a few things for the trip and couldn't let me have very

8 ml1ch. 1 for get how rruch he did 1e t me have •

./9 MR FORD. Q At the· time that Mr. Tvei tmoe gave you that

10 $25 in his office did he say anyt~ing when he handed you th

11 money?

12 MR • APPEL The sam e obj ection as befor e •

13 THE COURT. Overrul ed •

14

15

16

/17
/

18

MR .Aln~EL. Exc ep t •

A Well, he just gave it to me and 1 told him at the time-

he told me it was for myself.

Q rid he say anything about your trip or his appreciation

of it? A Of what?

19 Q Of YOlJI trip and his ap :':r ecia ti on of it?

20 MR • APPEL. It is immater ia1 one way or the other. A man

21 expresses his own sentiments so that cou1dn1 t be binding

22 upon Darrow. They want to hang me on that they can do it.

23

24

25

26

MR. FORD. 1 s:uppose Tveitmoe did appreciate it very much

h d · h;m ~125, a tip for doing it,getting through t.ere an ga.ve ... ,

it would strike me as being of some importanceto ~r. Tveitmo

up' on !lr. Tvei tmoe and if evidence io
and as being binding
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introduced to show that the acts and declarations of !Jr.

Tveitmoe were the acts and declarations of a coconspirator

with this defendant as we shall endeavor to prove later on

1 think it would be quite important.

THE COUR T. Obj ectio~sustained•

CROSS-EXAMINATION.

6 MR. FORD. That is all.

7

8

9

10

11

12 I

13

14

15

16 I

17

18

MR • APPEL. Q Well, you wer e working on a sal ary, 1 sup

pose? A On commission basis.

Q On commission basis? A Yes, sir •

Q Did you ever see '.:r.· Darr ow her e befor e that tiee of this

tr ip? A 1 don't r em-ember ever ::s eeing him befor e •

Q Did you see him af ter that? A 1 don't remember ever

seeing 'him outside of the court room here •

Q When? A About three days after the trail started.

Q T1: i s tr i al I' AYes •

Q And who pointed him out to you, some detective of the

19 district attorney1s officer A 1 don't knoW as anybody.

20 1 think 1 recognized him from his picture in the paper.

21 Q Now, in going up there to the mountains that you spoke

22 of where Johanneson left you, is that a public road?

23 Did you go on a public road? A Yes, public road--publiC'

24 highway.

25 Q Me t peopl e on the roaa7 A Why, yes, met some people.

26 Q reople passed you on the road? A 1 don't



26 seat for a part 0 f the time? A -part of the tr ip, yes.

18 Q Did Johanneson get under the machine when they passed

Any camping par ties up there 7 A No, the.t is the name

the town in California.

Oh, "French Camp, oh, yes.

She didn It get under the machine vvhen you passed anybody,

this lady? A Not that 1 remember of.

"18:59

think anybody passed me, 1 met them going the other way,

rr,ostly.

Q Did you travel in the daytime? A Yes.

Q Stopped and" ate on the way? A 1 didn It understand you.

Q Did you stop for food onthe way? A Yes.

Q Got gasoline on the way? A Yes.

Q Got oil too? A Yes.

Q Anything to drink? A 1 think we got some soda water.

Q Now, when you got your soda water this lady sat in the

of

anybody 7 A 1 didn It see him do so.

Q Now, the children were not concealed in any way, they

were traveling along wi th you in the ordinary manner?

A Well, 1 didn't pay any attention to the back seat.

Q Talked among themselvesr A Ye£O....

Q Now, when this other gentleman who had the overcoat and

afterwards loaned it to j!.r. Johanneson, he was onthe front

1

2

3

4

5

6

7

8

9

10 auto or got out? A Well, it was at French Camp, and if 1

11 remember right they sat in the machine.

12 Q French Camp? A Yes.

13 Q

14

15 ,

16

17

19

20

21

22

23

24

25



down, yes.

Great many people passing to and fro on that road?

No, not very many that night.

Good wide road? A From Palo Alto

A

Q

Q

1940 I
.Q Where was it that he got on the front seat? A At Red i

Wood City. I
Q Did you go right into the oi ty or in the' suburbs of the I·I
oi ty? A Of Redwood Ci ty do you mean? II

I

Q Yes ~ A We got to a little saloon but 1 don't know Wha,

the name of the saloon was. I
I

Q How did you go up to San Jose, what road did you tli:: e? !

A You mean from La Honda to San Jose?
il,

Q Yes. A We took the back road from Redwood City to Palo
Alto

/andthen out on the main county road.

3

1

2

4

5

6

7

8

9

10

11

12

13
14 Q That night? A Yes.

15 Q VI ell, you got in San JOG e in the nigh ttime? A Yes.

1 ate at a little hotel right near the
')

garage •

Q ~-tayed all night? A Yes.

Q At a public hotel? A. Yes.

Q Wh3..t hotel was it? A 1 think the Imperial Hotel was

on 1s t s tr ee t •

Q First street is a public street, 1 hope? A 1 think so.

Q Fow close to the depot? A About 12 blocks; 14 blocks.

The next morning you had breakfast, 1 suppose? A You

mean mysel f personally?

Q, Yes. AYes.

Q At the hotel? A

26

25

16

17

18

19

20

21

22

23

24



Srpings and from there up to Haywards.

Warm

1~
breakfast1

About 6.A

From the Geish road over toA

They were there at the hotel at 6 o'clock?

Q ~here did the party that you.were conveying eat

A 1 don't know.

~
i

Q And what time did you start away from there? A About 6~

Q What road did you travel from San Jose, into San Jose an~
!
!
I

out of San Jose?

1

2

3

4

5

6

7

8 Q Is Warm Springs, rr1any people there at that time?

9 A Just a little corner, that is all.

10 Q That is the nain road fr om San Jose? A That ili the

11 main county road.

12 Q You go over to Warm Springs? A 1 went through Warm

13 Springs onthe way up.

14 Q And from there which way did you turn from there--

15 Uncle Tom's Cabin? A No, Uncle Tom's Cabin is onthe other

16 s ide of the bay •

17

.
Q Didn't you turn at Uncle Tom's cabin ~t all? A Goi~

18 down, yes, 1 went past Uncle Tom's Cabin.

19 Q Isn't there an Uncle Tom's Cabin on the east side?

20 A No, onthe west side of the bay.

21

22

Q on the wes t side cf the bat? A yes, sir •

Q That nus t be some other Uncle Tom. Went through Palo

23 Al to? A Going down, yes.

24 Q And '",ent through 'Pleasenton? A No, didn't go through

25 Pleasenton.

26 Q How close to Pleasenton? A 1 don't know how close 1
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went. 1 went over the Dublin grade.

Q What other towns? A Leaving from San ,Jose to Reno?

Q Yes. A Through Haywards, Dublin, Livermore--

Q Went through Haywarda? A Turned off at Ha~vards over

the Dublin road, from there to the Dublin road, over the

Dublin road to Livermore, Livermore to Lathrop--Tracy

first and then Lathrop, French Camp, Stockton, sacramento.

Q Went through Stockton, did you? A Yes, sir.

Q ,What street did you go on in Stockton? A 1 don't know

the streets very well there.

Q You know Main street, the rrain road? A Well, I took
•
I

the shortest cut 1 could to get on the main road to Sacramen 0:
Q But as you passed through Stockton you went through I
the inhabited portion of the ci ty7 A 1 went to a li ttle I'
garage there and filled up with more gasoline •

Q And as you went along on the way your party stopped at

different places to get necessities of life, didn't they,

what they wanted to eat '1 A They brought aorne things at

Stockton in some bags, fruit, that we ate in the machine.

Q Didn't you have breakfast anywhere? A We had breakfast

in San Jose, our lunch we ate onthe road inthe machine •

Q Now, you went to Sacramento and from there what noad

did you take? A We took the road that goes up past Rock-

land.
Q Wha"tt tov;ns did you go through '1 A We. went through Fockla ..d

t . d of Aubur n that
That is the only town lrernen:ber ou S1. e '



~~en you got to Reno you left the, party there? Aves.

I
1 under- I

I
I

. A I mean~,

I
About 12 as 1remembel

A Well, there was two roads. I

Arr ived at Reno in the daytime? A

in going to Auburn.

Q Main traveled road?

was to take the shortest and quickest route.

Q put that is the main traveled road? A Yes, as

stand it'.

Q Of course, you were looking for the shortest?

the route was left to me.

Q 1 t was left to you? A Yes.

Q They didn 1 t direct you to go out in the woods or anything

like that? A No, 1 only had the one direction, shortest

and quickes t way.

Q Now, from Aubur n how did you travel? A From Auburn

there is no towns 1 remember between, and only one road to

it.

Q, rut up ltttthe hotel? A At the Golden Hotel.

Q That is tte principal hotel there? A 1 am not

Q Well, it is a large hotel? A It is a large hotel.

Colfax.

Q After you left Colfax where did you go? A Only one

road, straight through to Truckee.

Q A main road, traveled road? A It is the only road, yes

the only road running through.

Q And up to Reno how did you go? A Through the only road

there is through to Verdi" to Reno.

25
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Well, 1 didn't notice how1

2

Q saw many people there?

many people.

A

19~1

I
I

3 Q Well, the pr~ncipal hotel in Reno, ain't it? A 1 anm

4 not sure, 1 don 1 t know much about the town.

5 Q How long did you stay there? A Well, 1 didn't leave

6 there until alIUt an hour before dark.

7 Q Well, now, you say this lady was Italian? A No, 1

8 should judge she Vi' as j 1 jus t thought that only •

9

10

11

12

13

14

15

16

17

18

Q She talk 1tal ian? A 1 didn't hear her, no.

Q Did she talk Dutch? A No, she had a little foreign

accent.

Q Might have been Polish. A Well, gave me the impression

as Italian; 1 don't know.

Q. Russian, couldn't she have been Russian? A Didn't give

me that impression.

Q What made you think she was Italian? A Just a general

in;pr ess ion that she gave me only.

Q Could you tell from a person speaking broken English ,

""
'1

"r;1
"II,

'I

1!ll

",Ill.
"-,
II
I,

II

19 could you tell whether they were Mexicans, Spanish, Cali-

20 fornia Spanish, 1 talians or ::-Greeks or Pol ish 7 A No, but

21 ,by the looks and a::lcent 1 jus t would judge a person by that i
22 1 don,t think 1 could tell--1 don't think 1 could swear to

23 anyone •

24 Q 1 understand. 'Purely iILpression. NOW, did you hear

25 this lady on the way make sorce s ta terr.en ts in regard to hav i

26 been followed or hounded by detectives and so on'? A



1 don't remember any remark made by her.

u1 don. t remember any remark made that way •

A At the present

1

2

3

Q Do you remerrber anything she said?

19~

I

4 Q You heard her talking? A 1 heard her talking, yest

5 1 don,t remember, 1 was paying most of the attention to

6 getting through. 1 was traveling pretty fast all the time

7 and really didn't pay much attention to what she said.

8 Q Now, this gentlerran-- A 1 do remember one little

9 thing too.

10 Q All right. A Why, she said something about children.

1t was very hot and they wer every tir ed, they wer e laying

14 1 i ttl e part of the c onversation • That is all 1 remember,

15 because the children were pretty well tired and 1 was

11

12

13

16

17

18

19

20

21

22

23

24

25

26

down sleeping, pretty well tired.

stopping over--we was ne3I' Auburn.

aske d to put up the top ther e •

,
I'
I

She made some remark abo1tl

1 remember that one

I
I I

I I
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1 Q You "vas not paying attention to th eir talk in the

2 back? A The reason I remember that, they asked me to put

3 the top up.

4 Q You "vere not paying arw attention to the conversa-

5 tion they vrere carr:>ring on in the back of ttl e automobile?

6 A Only that one time.

7 Q You heard them talking, but you didn't pay any at-

8 tenti on to ,.,hat she said? A Yes.

9 Q Now, this man that was that had the overcoat --

10 say; ","hat size man, vas he? A Man about 5 feet 6, I think.

11 Q Red-headed? A No, dark hair.

12 Q BrO\vn or black? A I don't remember.

13 Q Eyes blue? A I don't remember.

14 Q Or brovJ!l or groY? A I don't remember.

15 Q. Had a mustache? A Dark mustache.

16 Q No beard? A I don't think so.

17 Q Gray hair? A No, dark hair.

18 Q No streaks of gray? A Well, I didn't notice that

19 close; didn't l:>ay enongh attention to that.

20 Q 'What kind of clothes did he wear? A They VIere fairly

21 good clothes; they were \Vorlaman's clothes.

22 Q NO"j, this -- ,...here did you first see tha t man?

23 A At the harlth'mre store, I think, 23rd near Folsom in

24 front of the harchrare store.

25 Q. P'..adn't seen him befoTe? A Never had seen him before

26 that I remember.
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Did you, dlring a 1V tim e on tba t trip, from the time

2 that yOll met Mr J"ohanmeson at the office mentioned by you,

3 or l~r Tvei tmoe, up to th e time that you turned back to

4 San Francisco at the end of your trip, did you upon any

5 of those cdasions at any time hear the name of Davis

6 mentioned? A I don' tremember hearing it mentioned.

7 Q Did you hEel' the name of Harriman mentioned? A I

8 don't remember. It v;as qui te a while ago. Might re ve

9 been mentioned, but I don't remember hearing it.

10 Q. Did you hEar the name of liTcNutt mentioned? AI don't

remember.

Q Did you hear the name of Darrow mentioned? A I don't

13 remer:1ber.

14 Q And of course, you didn't hear the nane 0 f J"oe Scott

Q July 30th; and when did you .get back to vhere this

lady got into the auto, \vhat date vas tmt? A July 30th,

1911; that is Sunday. I think it was July roth.

Q What day di d you get to Reno? A That >'JOuld be Tues-

15 mentioned? A No, I don't remember.

16 Q Now, when \'eS it youstarted from fan Francisco, what

17 is the date? A It was on Sunday afternoon, I think,

18 July 30th, 1911.

19

20

21

22

23 d ay the Is t •

24 1st of August? A It ~as the third day, I am sure.

25 I think th e fi rst Tuesday.

26 }iTR .APPEL: That is all.
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1 REDIRECT EXAUINATION

2 UR FORD: When did you raise the top on that machine?

3 A In the garage at Sacramento.

4 Q You said you were directed to travel by the smrtest

5 md quickest route you could travel. Vlho gave you

6 those directions?

7 MR APPEL: I sUbmi t he didn't say ~nvthing of the kind.

8 He said th e route was left to him and of cou rse I took

9 the shortest and quickest route.

10 THE COUtn': Overruled.

11 1m APlEL: Exception.

12 A I "vas given in struc tions by Mr J ohanneson to take

13 the shortest and quickest route to get to Reno.

141m FORD: Did you travel the quickest? A rrAs quick a s ~

15 could, using my judgment, the best of my jUdgment.

161m. FORD: That is all.

17 HR ROGERS: If your Honor please, this being a collateral

18 issue, and making no sUbstantial issue of itself, '113 de-

19 mend the right at this time to produce wi tnesses on our

20 behalf on this issue raised '\:If this testimony, to moW'

21 tha t Ur Darrow had not the sl i~htest thing to do ,;71 th

22 this, ~nd we demand the right to be heard before the \vit-

23 ness leaves the jurisdiction, so as to base a motion to

24 strike out.

25 HR FREDERICKS: The vritness is here; he is a California '{rit-

26 ness., lives in San Francisco, and he is vYithin the juri.
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1 diction. Cfounselts request is something that is unheard

2 of in practice, and when 'J'Je are through with our entire

3 case, they c an put thei rs on as they see fit, an d we are

4 not throW.sh· ,vi. th this incident by a long ",vays.

5 ]IR P.QGERS: We desire to pro due e witnesses on the qu astion

6 of foun dation. The question 0 f founda tion is a prelimi-

7 nary matter to the admission of the testimony for consid-

8 eration on its sUbstantial matter. The 1 eck 0 f founda-

9 tion is a prelimin~ consideration for the court, it of

10 itself as. to whether or not he will penni t the evidenc e

11 to remain in the record. If the foundation is not laid and

12 the court should order it stricken out, I have the right

13 at this time, if your Honor please, to call wi tnesses upon

14 the foundation. For instance, if your Honor should call

15 an expert and an ecpert shoul d be called to the 'wi tness

16 stand and he should. att-empt to lay 'the foundation, w'e might

17 in the discretion of the court, be permitted to mow, by

18 way of founmtion, that he ,vas not an ex:pert at all. We

19

20

21

22

23

24

25

26

would be pennitted, for instance, \yhen, we ,v.i.ll rey, an

instrumerit is testified to, 8 Chronometer, for in stanc e,

and an attempt is made to account for time by that chro

nometer, before the dial on that chronometer can be used

as a matter of evi dence, the foundation must be laid,

and on the t question of foundation th e court has th e

right to admit both sides to be he.ard as to ~![hether toot

c hronomet er i ~~SC1lura t e ins trument , ',meth er i t can b e
relied on.
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256 1 Wha t counsel des ir'es to do, undoubtedly in this rna tter, is

along, of these collateral matters, matters which we con-

your Honor will permi t, evidence to show tba t Mr. Darrow had

to put in incident after incident which the defeni ant had

nothing to do ~i th, in order that the jury, pcssibly, may

I

an~
!

knew

I

I
i

after day of conSiderjl

a right as we go I

i

1 will call immediately, i

Now, we have

is not responsible for it in any way,

the purpose of it all is to produce an infinite cloud of

suspicion,'nothing but suspicion and fog of di~trust and

absolutely nothing to do with this collateral matter;

nothing about it;

the foundation is laid or not.

the vague impression occasioned by day

ing diff er ent rratter s •

fog the impressions of the moment, and having nothing but

t end have no right inthe case, but which ycur: Honor has

ruled may come in subject to the laying of the foundation.

Now, upon this question, upon all of tbese matters, we have

a r igh t to be he ard on the foundation, and if we pr oduce

eviden ce her e it is a matter for the COl.1X t to say vlhe ther

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19 dislike around it, in order, what? To prejudice the

20 defendant, and as we go along 1 have. the right, if 1 may,

21 to call upon them for substantial proof as to foundation.
ed

22 'We object/to the foundation--counsel said that he would

23 establish absolutely the foundation. Now, upon that ques-

24 tion 1 would li}:e to have the issue made up as to the

25 foundation and let's go to it and let's see.

26 MR • FORD. If the cour t please, the jury-



MR • ROGERS. He is a working man. 1 don't want to take his I

wages away from him, but we would like to have him subject t

the orders of the court. 1 am inclined to think if he wi]]

give his absolute word that he will come back, that is what

!\

".,
II

..
••..
',"."'I'

"

..
J'
1411

Jl..
:II
Il

1

..

.II

I ::
I ..

You stated your residence a little while ago.

Ye~ sir.

1 would like to take him up nCN on this matter.

THE COUR T.

we want.

11Ft. FREDERICKS. He can ,st.ay:. ~ if the court wan ts him to •

THE COURT. One thing at a time. You say you VI ant this

THE COURT· Objection overruled.

MR • ROGERS. We are refused permission?

THE COUR T • Yes, sir.

MR. ROGERS. Exception.

111. • APPEL' We have the r igh t her e for the purpos e of

identifying him--

MR • FREDERICKS. It is absolutely immaterial to us--

MR. FORD' The witness can come--while it is a courtesy to

the witness--the witness can come on a telegram--

MR • APPEL

witness in court?

1 have forgotten. Will you state it again?

MR. APPEL· Another witness we wanted to remain here was

allowed to go, and went away, notWithstanding the court

allowed subpoena to be served onhim •.

MIt. FORD' We haven, t anything to do wi th that matter.

Mlit. APPEL. He spoke to you. Vie can prove that you con-

s en ted to his go ing •
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1 A 456 '~\Urk Street, San Francisco.
1952

2 Q And if you are allowed to return to San Francisco to

3 attend to your vyork at this time will you return here on

4 telegraphic communication from Mr- Earl Rogers here'?

5 A Yes, sir.

11 was in the hospital for a while. 1 couldn't tell you

6 MR • ROGERS. Q For whom did you work in San Francisco?

7 A 1 am not working for anybody at present.

8 Q paven't you a steady job? A Well, 1 have been up in

9. til~ mountains all this time.

13 Q What 1 was arriving at--

14 MR. FREDERICKS Maybe the witness don't went to go to

15 San Francisco.

16 A 1 want to leave town. 1 want to go back up ther e.

17 MR. ROGERS. Q You want to go back up there'? A~; Yes.

18 Q How long have you lived in San Francisco'? A Why, for

19 last, 1 guess, 11 years.

Q When did you last work in San Francisco?
III
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A Well, 1

the date when it was.exactly

10

12

20 Q For whom have you worked besides-- A Well, 1 can

26 Con-:p any.

21 . get .some of their names; 1 don't know as 1 can remember al •

22 Q Did you ever work for Travis'? A Yes, 1 worked for

23 Travis.

24 Q HoW long did you work for Tray is '? A 1 worked for Tr~i

25 1 guess three months, that is for the Cal ifornia Taxicab
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1 Q Away from the St Francis or the Palace? A The St

2 Francis before the Palace started up.

3 Q What other places have you worked up there? A 1 worked

4 at the Reliance Garage, 547 Fulton street. Worked for

5 myself twice, had cars of my own.
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2 e.nd O'Farrell) right after the earthquake.

1 Q . Vihere was your stand? A I v.as standing down at

1954 I
Stocktnf

3 Q You got any family there, relatives, people? A I .

4 have a brother and sisLter there.

5 Q I don't want to take your wages away from you A I

6 'rill be dm"ffi at any time.

7 Q I just want to find out san ething about it, would you

8 mind,: -- I don't know that I have a right to ask it --

9 woul d you mind gi ving me the name 0 f anybo dy tha't lmOYIS

10 yon real, well there that I might comm.unicate \vi th in case

11 I should not reach you by telegraph? A The Alco

12 Taxicab Company, ::.nyone 0 f th e men in there lmow me well,

13 at 360 Golden Gate avenue, any of the men 0 f the company

14 there lmOiiV me.

reach you, might be out somewhere --

15

16

Q If I telegraphed you, think in case I should not

A They always

17 know where I am, because I have done quite a little bus-

18 iness through them.

19 THE COURT: Wi th that understanding, you are excused~
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as follows:

DI~CT EXAMINAT ION

THE COURT: Mr l{onroe has been sworn one e in this case.

THE COURT: We only vant it once. :Uy recollection was

I believe they were

A yes sir ,I have.

"lUnutes and orders of the

Thi s has been read in.

If you will turn to those -- I ~ not sure whether the

Will you read the record of that day's proceedings

of the court for November 25, 19l1?

read in the record, though

is that? A It is p~e 292.'

25th vas read into the record. Wha t psg e of your record

1955
1

GEORGE O. ::MONROE, recalled, and testified I

Q

into the record here? A

Q

A

l{R FORD: Yes, your Honor.

1m :roRD: 1\[1" Uonroe, have. you the records of the proceeding s

Supe::,'io r Court, Department 9, Book 6. It

THE COU RP: Probably conn sel V\ould like to look at it.

1m FORD: . I vrent to show the record of the 25th, the 2?th,

and the 28th, referring to th e ploo

1m APP]L: That was introduced in evidence.

1lR FORD: We omitted sane of them.
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23 tha tall t.h at went in.

We skipped frdeveloped since, they are of importance.

MR FORD: No, t.heJ'ewere th ree 0 r four· days th ere that

were not of importance, but in view of the things that have
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All right.

You say you want ,to do anything else to kill
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the 25th to the 1st of the month, the day they plead

gUilty, and we want to show that the trial \vas in pro-

gress on Monday, on Tuesday and on Wednesday, up un til Thank 

giying day.

THE COUID':

M'R 'ROGERS:

time?

MR FORD: No, I mn not killing time at any time.

MR ROGEBS: All right; go a head.

UR FORD: Read that into the record. A There are various

cases on that date -- ,

1m AFffiL: We obSlct to anything that occurred, your Honor,

in the court room, or any proceedings of the court on the

25th, because it is inmaterial; anything that occurred on

the 26th, we object to as being immaterial, and on t.'l1.e 27th

and on th e 28th, upon the grOtUl d that it is not c amec ted

wi th e.ny facts in this case, it is imma terial, a ma tter

subsequent to the time mentioned in the indictment here as

the time of the commission of the act cmmplained of,

and that the declarations and acts of third pl?rties there.

in the court room or out of the court, cannot possibly be

considered a part of the facts, constituting the offense

or tend to prove any element;i t does not shovr any declara

tions or acts of any person in reference to that matter.

MR FREDERICKS: The purpose is to shovr tha t the McNamara

trial went on on the 25th, 26th, 27th, 28th and 29th,
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and it went right a long during tha t time.

UR APPEL: That is, if it did go on

MR FREDERICKS: And that it ended at the end of th at time,

and it ended by reason, as I gtated in my opening state

ment to the jury, for the reasons tmt I there stated.

].fR APPEL: Thos e reasons are imma terial.

MR FREDERICKS: That is a part of the theory 0 f the prose- ,

cution of this case.

THE COURT: Do you \Vant all 0 f the minutes of those days

read?

:M:R FREDERICKS: Yes, your HOllor.

1m AFP:EL: We object to that, we \'\'ant to be heard on that.

THE COURr: One thing at a time. I see one case is the

case of the Ti tIe Insurance & Trus t Company ag ainst the

California Development Companr.

MR R>RD: only that portiqn relating to the l!cl'fa'll1ara case.

THE COURT: You have not confined your question to that.

1m FORD: I will ask the wi tness to read into the record

the minutes of the court of November 25, 1911, or what was

done during t re prog ress of the case of the People versus

:r. B. l,[cNamara.

MR APPEL: Your Honor, you c an easily see whatever 0 ceur

red there in the court room is betweenUr]!cNamara in that

case and anyone else in the case, does not tend to throw

any light upon the fact vlhether or not an offense vas

committed; it does not mow -- tho sa are subsequent ;:;cts
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1 subsequent things that occurred there, and it does not

2 in the least tend to mow any element of this offense at

3 all.

4 MR FOB]): Counsel have argued with great vehemence, your

5 Honor--

6 MR APFEL: It doesn't make aru difference ,mat we h8\Te

7

8

9

10

11

12 I

13

14

argued, it is a question 0 f whether it is competent 0 r

not, that is all; we can raise all kinds of ghosts, your

Honor, and if they want to follow them, they are v{-alcome

to do it, but tret does not make evidence competent, and

because they have theories that does not malee it competent,

and because the District Attorney says IfI V'Jant to prove

this fact", that does not malee it competent, and that is

the kind 0 flaw Vie h 8\T e here ;~:e want to s how this a nd "eve

15 w.i.ll show it. The question is, how can anything that was

16 said in th e court room or in the minutes too t thi s man sign

17 ed ,in the' court room as to 'That transpired there, does

18

19

20

21

22

not tend to prove any element of this case, and that is the

only theory upon \~hic h the 8Ilidenc e must be introduced,

does it tend to prove arw fact against this defendant.

Now, I submit, your Honor, it does not tend to prove any-

thing --

23 lfR FREDERICKS: I SUbmit, if your Honor please

24 THE COU Rl' : oj],e at a time.

25 UR FREDERICKS: I thonght he 'iI6S through.

26 l.[RAPPEL: -- (continuing.) Itmaybecomematerial
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rection s.

there now or not.

A yes sir.

We obj ec t to thei r being

The obj ection upon t.~at groulild is sustained.

He testified the other day he vms the clerk.

I don't }mow whether he has the same book

Q And you }mow them to be correct? A Yes sir.

Q And they are the official records of the proceedings

of Judge Bordv7ell's court, being department 9 of the

Superior Court, state of California, in and for the cOlmty

of Los Angeles, on the 25 day of November, 1911, in the

case of the !3eople versus J. B. UcNamara, charged with

the crime of murder under indictment No.6939; is that cor-

Q All right. Did you write these minutes, or were the.1

written under your directions? A They ,,;,ere under my di-

rect? A They are.

Q NoV!, will you read that to the jury?

read on the ground no foundation has been hdd for the

introduction of the minutes referred to by the witness.

an argument

THE COURT: Obj ection oiXerruled.

in rebut talon some matter tha t we ....rcm t to show, but at

this time i t does not become rna terial.

MR FORD: Were you the clerk on that day, November 25?

THE COURT:

MR FORD:

THE COUR[':

lYrR FREDERICKS: I would like to state -- I am not making

MR APFEL: We take an exception.
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lJIR APPEL: We obj ect to that and ask permission to examine

th e vii tn es s to baseoul" 0 bj oc t i on.

THE COUR[': Yon may do so.

MR 1IPPEL: You vilrote those statements contained in that,

book? A I did -- pardon me -- .

Q Is that th e original entry? . A Pardon me; that is

taken frall the rough -- when the minutes are taken up --

Q who made the rough minutes? A I did.

Q Where are the rough minutes? A I presume they are

in the tiesk.

Q They are not the original entry? A They are origj.nal

entries.

Q This is a copy of the original, and you know what

original means,don,t you? A It fs a copy of the origi

nal, I think.

MR APPEL: Now, we are obj ecting to the 1" eadi!\g of the

minutes. A This is th e posting of the minutes

MR APPEL: Hearsay in this case; incompetent, irrelwant

and immaterial. We ask pennission to examine them for the

purpose of basing any obj ection we may have to any particu

lar portion t..l1ereof -- we are now objecting to them gen-

e rally and to the who Ie 0 f them eind w'e have a right to ob

j oc t to any p articula 1" portions of them and vva cannot ob

j ec t t 0 th~ vii thout having th e minut es in, our pos session

for th e time being.

UR FORD: The rough 'Pe.pers whic h you prepared are notes
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1 tamn during the day? A During the day.

2 Q Is this the official record? A After it is read

3 back I pay no attention --

4 MR APPEL: \rVhether it is the official record, that is a

5 matter of law.

6 THE COURr: \Vhat is it you \Vant to examine?

7 2m APPEL: We want to examine 'what he is going to read.

8 TEE COURrr: The paper of the rough minutes?

9 MR APIEL: Whatever he is going to read.

10 THE COURT: Certainly, you have a right to e:camine it.

11 MR FOB]): I suggest to counsel "ve are going to offer the

12 l)ro.ceedings of each day up un til the 1st day of December,

13 c..nd I would ask t hat they look it over tonight, so that

14 if there is any disput e C'.s to th e fac ts~herein rela ted,

15 it vr.i.ll g iv e th em an oppo rtuni ty.

16 THE COURI': Would you like th e con rt to adj ourn at this

17 time? It is 5 minutes to 5 -- so that you can have an

18 opportunity over night to examine them?

19 J.~R APPBL: J"us t as v:.ell.

20 THE COURI': All right. The matter 17ill come up the first

21 thing in the morning.

22 (J"uryadmonished.)

23 We ":rill how aqjonrn until 10 o'clock tomorrow morning.
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