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Q E1 Monte, th i 8 C aun ty? A ye s si r.

Q And do you lmow Mr George l'f. LoclCtfOod? A Not person-

ally.

Q But you know 'rho he is? A Vhen I see him.

Q Did yousee him on the 27th day of l~ovember, 1911?

A yes.

QAt wh at pI EC e? A The telephone 0 ffi c e •

Q At the telephone office at E11[onte? A Yes sir.

QAt th at time .did he have a telephone c onversation with

anyone? A yes sir.

Q Yon r eca 11 'l1ri ting a slip, telephone slip, as to th e

time the call was made and to "nom itwas made? A yes.

Q And that slip was introduced in evidence at the pre

liminery examin at ion? A yes.

Q The sImp has been IGst, Uis s Prouty, and I attrac t your

attention to page 4'7 of the transcript in the case of

the Peopl e of th e State 0 f California, versus Bert H.

Franklin, preliminar.rexaminationbeing held on the 11th

d:ly of December, 1911, and I '\inll C'.sk you to state ';:hether

or not that slipwas as follows: 1t5:20 P.1Jl:. No.3?l;

sent paid. E.B. Minutes, 2, sec.; Toll, 15, mess: total,

15; Monte 11-27-11. Opera tor No.3; O.K. from office

c.t B.Brank1in at A 4899 L.A. 1t Was that the memorandum

made by you and to \~~lich you have no\'v referred? A :Yes

sir.

Q At the time the te1enhone COllv' ersationwas had?
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original document "NaS here.

THE COURT: Overrul ed.

1m ROGERS: May I have the same objection right straight

throl~h to this line of testimony?

THE COURT: \ yes sir.

The same ruling and exception •

Jus t state wh at occurred. A He said to ca II

1m ROGERS:

l{R FORD:

Bert Franklin at 4899 at Los Angeles.

Q That is, M:r LOcbvood said t ret? A yes sir, P..t1d I call

ed him, 0 r .got him :::t the phone through the other oper

ator, an d they had their conversation.

Q Now, at th e time they had the converse tion, who else

was present in the offic e Vii th Mr Lockwood besides you l"

self? A The District Attorney.

Q J. D. Bredericks? A yes.

Q At "\ma t time on that day di d that telephone com er-

s ation occur? A About 20 minutes past 5 in the evening.

t! 5 : 20 P.],{: Jus t s ta t e ,,{hat 0 ccurred at th at time wh a1

Mr Lockwood came to the telephone office? A 'Why, they ask

ed me toea11 Bert Franklin.

MR ROO ERS : This, 0 f COll me, your Honor plea s e; 'is make

the genera 1 obj action that it is inc onpetent, irrelevant

and i:mm.e.teria1 and hearsay and no foundation laid. I ac

cept from the 01:d ection my statement that they might use

th e transcript of the preliminary in stead 0 f the original

dOCltment to the same effect for the same purpose if the
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1

2

1~
Q At that time did you make -- did you listen to the c~n~ I
versation that was held between A-4899 and Mr LocIDNoo d at

3 your office? A I was asked to. I listened to it.

4 Q At whose request did you listen to it? A At· the re-

5 quest of both Mr LocIDvood and the District Attorney.

6

7

Q

Q

Did you make a memorandum at too t time? A

As to what was said over the telephone? A

Yes.

8 afterv'1ards.

9 MR ROGERS: :My objection. of course. runs to this as well

10 a s to the other.

11 THE COURT: Yes sir. The same obj ection, the same ruliI\g

12 and the same exception.

131m ]j'ORD: That memorandum, where is it now? A VDy. in

14 the District AttornEY's office.

15 Q Well, the memorandum VI6S uood l:tr you at the time of

16 your testimony in ~udge YOtrrg IS court and was introduced

17 in evidence at that time, was it not? A yes.

18 Q That memorandum has been mislaid, Miss Prouty, rod I
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will attract yourattention to the record on page 49 of

the sai d pre limimn"'lJ e xaminat i on, the axhibi t teiI\g as fo1

laws: "To B. Franklin, A-4899, L.A.; hello, do you know

v,ho this is? Well, I couldh' t get in today as I had some

hay dovm 11 That is erroneously spelled d-a-y, but it

was h-a-y. ItI had some h&Y' dovm. Yes. Well, did you do

that to make certain things safe? Yes. Well,



Q Now, attracting yourattention to the conversation,

"Hello~", who said that? "Hello'·, do you know '~ho thisis?"

yes.that time? A

'. .1 834 1

so as not to "'-eke' the folks up. I "Vlill t·e there at 8:30. . I

Better make it 9. All right. Shall I bring the other I

party along? \Vhat party? The big fello'll? Yes, bring him. I,

Signed, Ilene Prouty." Was that what you'i'.Tote down at I
I

I

1

2

3

4

5

6

7

8 A Mr Loc1..~ood said that.

9 Q The next one, "Well t I coul dn' t get in today as I

10 had some hay down", who said t hit? A yr Lockwood.

11

12

13

14

15

16

Q The n ex:t word, "yes." A llr Franklin.

r 17
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Q The next, "Well, come qUietly so as not to wake the

1835-1

Q The next, "Well, did you do that to m~ke certain things I

safe? II A Lockwood, 1 think.

Q Mr. Lockwooq. said, "Well, did you do th3.t to make certain

tha t I

I
this I

I

All right.

Andr ews •A 1t is Ilene

"yes." A Mr. Franklin.

A Mr. leekwood.

CROS S-EXAMINA non.
1 didn1t get your name, what was it, please?

things safe'?"

THE COL1R T. ~,ir. VHlliams, did you hear the tes timony of

f 01 ks up." '1

llR • POGERS·

Vlha t is it, please?

Q Do you remember it any more in detail now than what

memorandum contains? A No.

A JUROR • 1 did.

THE COURT· Any jurors like to have it read?

MR.• FORD. Cross -examine.

Q The next, "1 will be there at 8:30."1 A Mr. Franklin.

Q The next, "Better make it 9"? A Lockwood.

Q Next, "All right"? A Franklin.

Q "Shall 1 bring the other party along'?" A Franklin.

Q Next, "What party? It A Mr. Lockwood.

Q Next, "The Big Fellow?" A Franklin.

Q The ne xt, "Yes, br ing him." A Lockwood.

Q That was the substance of the conversation r.eld on that I
occasion? A yes. I

witness?

6 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26



~
I

I
I

No.A

A Yes.Mrs • Andrews?

Did you ever hear him talk over a telephone?

Those that you did hear talk over the telephone, so far

No.A

Q

Q Mrs. Andrews, did you ever see this gentleman before?

Q

Q

as you know, were Lockwood and a voice at 4889 A?

A Yes.

Q Did you ever see Franklin? A At the tr ial •

Q Did you ever see him before that? A No.

1

2

3

4

5

6

7

8

9

10 Q--Preliminary Examinatio n? A No.

11

12

13

14

Q

Q

Q

Q

Did you know his voice? A No.

Ar e you able to wr i te shor thand? A No.

Thi s was 1:iak en in longhand? A Yes.

Did you take it as they spoke it or did you write it

15 directly afterwards? A Directly afterwards.

16 Q, Now, Mr. Leckwood and the district attorney requested you

[

[

17

18

to listen to the conversation and make a memorandum of it,

is that right? A yes.

19 Q And you have given us the time as 5:20 inthe afternoon?

~ 20 A yea

~ 21 Q When you reached ;;;r. Franklin, that is, do you rec3.ll

~ 22 whethe:t' you reached him directly or whether someone called

~ 23 him to the 'phone'?

A Yes.

A Be was called to the 'phone.

Q Someone called him after you had gotten the number?

26
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25
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2

3

4

5

6

7

Q was .it a woman's voice or a man's voice ttat

A 4899 first? A Jt was a woman's voice.

Q A woman's voice? A yes.

Q Who paid for the message'?! Mr. Lock"Vllood.

Q And who ordered the me~Bage '7 A Mr. Lockw.ood.

Q A 4899 did not call El Monte? A No.

Q L8ckwood called Franklin up? A Yes.

18~
replied at I

A He stood at the window.

A No •

Q 1 beg your pardon? A No, he did not.

the office at "Q Was he in the tine ? A ~es •

Q fS there a booth there? A Yes.

Q Did' Mr. Lockwood go into the booth? A yes.

Q And where did the district attorney stand when

wen t into the booth?17

8 Q Or whoever was at A 4899? A yes.

9 Q And the district attorney, as you call tim, ~Ar. Fredericks

10 stood where he also could listen to the conversation?

11

12

13

14

15

16

18 Q At the-- A At the offi ce window.

19 Q When the order was put in by Mr. LockWood to call up A

20 4899 the district attorney heard that? A yes.

21 Q And the district attorney joined inthe request that you

22 should listen to the conrersation? /:A yes.

23- MR. ROGERS. That is all.

24 REDIRECT EXAMINATION •

A 48997 A Yes.26

25 BY MR. ford. Just a moment, Mrs. Andrews. You called up



to the man.

woman's voice responded,

state what was said,

Was the question

A Yes,

MR • FORD. That is all.

THE REPORTER No.

( Ques tion read. )

answered?

far~ we are concerned, anyhow.

MR. FORD. Well, then, don't object,

MR. Ford ~ 1 was doing it to save time,

THE COURT' It is leading, but harmless in this instance.

MR, ROGERS. Yes, 1 don't think it amOunts to anything, as

Q First a woman responded, and a man responded? A Yes.

Q Did he respond to the name of' Franklin?

MR. ROGERS. 1iardon me, leading and suggestive, Let her

1838

Q And the man who answered at the other end responded to

the name of Fr anklin?

MR ,FORD. 1 directed her attention to the woman and then

MR, ROGERS. ~ardon me, that is a bit leading and suggestive,
I

and moreover, it is not the correct relation of what the I
I

witness has said. She said when .she called up A 4899 a
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Q ,Try and answer so too t all the jurors can llear you,

:O.)~I

EULA HITCHCOCK, a wi tneS3 c aIled on behalf I
of the People, being fi rst duly S\vorn, testified as fol

lows.:

DI mCT EUMINATI O:U

Eula Hitchcock.State your name? Al.rR FORD:

17iss Hitchcock.
\

Where do you reside? A 1245 Court

street.

of Los Angeles COunty.

Q And how long have you'teen acting in truetcapacity wit,h

Q Los Angele s, C,al i fo rnia ? A yes, sir.

Q What' is your occupation? A I ama detective.
.

Q Connected with \nat o fric e? A The District Attorney

Q Do you know one Flora -- Mrs ~ora Caplan? A Yes sir.

Q Who is she?

MR ROGERS: Pardon me; I think tha t is c aIling for a c on-

Why, I think about four years.that 0 ffic e? A

elusion end I object on that ground.

THE COURI': Objection sustained.

MR FanID: Did you do any ','lork on the case of the People

of the State of Cali:fornia against J. B. UcNamara and J.J.

McNamara, William Caplan and others? A yes sir.

Q Did you ever make any search for the wife of Willia"ll

Caplan? A Yes sir.

Q Who was oth eI"\vise known as Dave Cap(han, was he not?

A I think so.
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.1

sir.

the Vii tness.

MR FORD: I did show itt 0 him.

1m ROGERS: Counsel says that purports tote a sUbpoena in

the Case of the Peope against:f. B. UcNamara. As a mat

ter of fact, it does not. It purports to be a subpoena

in the case of the people of the State of California

versus M. A. Schmidt, :f. B. McNamara, :f ••T. McNamara,

Wiliam Caplan, :fohn Doe, Richard Roe, :fohn Styles and

Jane Doe, not J. B. McNamara.

1m FORD: It begins '.vi th J. B. McNamara and oth ers, if

couneel prefers to h~e the whole of it read.

MR ROGERS: '''e mieht as W311 understand what it is.

:MR FORD: I will have the whole of it read in evidence be

fore lone.

Q I will correct my qllestion to include all of them,

which purports to be a subpoena in the case of the peop

Q \\hat vas her name? A Flora Caplan, I understood.

Q Did you ever meet Flora Caplan? A Yes si r.

Q I hand you, a document. w'hich I have already s hewn to

counsel for the defena, whic h purpo rts to be a subpoena

for· Flora Caplan in the Gase 0 f the Peopl e versus :f.B.

1,rcNamara. Did you ever see that docl1men t before? A Yes

:MR ROGERS: Pardon me; I think c01Ulsel has not co rrectly

stated the document. May I see it just a mom~nt.

THE COURr: You are enti tl ad to see it before it is shovm
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1 of th e Stat e of' California, versus 1f. A. SChmidt, :J. B.

2 lifcNama ra, :r ••T. McNa"!lara', 'William Caplan and 0 thers. Did

3

4

·5

you ever see that document before? A Yes sir.
it

Q, Where? A Well, I carrie<\. wi th me from Los Angeles to

San Franci sco.

6 Q, Did you see the document on the date i twas issued by

7 the District Attorney Who issued the subpoena, Mr Hill?

8 A Why, I think it was the same cay; I saw it previous

9 to the time I served it.

10 Q Did you see it about that date? A yeS sir.

n Q, I attract your attention to a return male on the back

12 of th e document dated the 28 day 0 f :ruly, 1911. Did you

13 make that return? A yes sir.

14 Q, And on '!hat date did you make that return? A On

Cal ifornie.

did you receive it before the 28th day 0 f :July, 1911?

the 28th day 0 f :ruly, 1911.

1m ROGERS: :Just a little louder, if you please, lUss IU.tch-

cock. A The 28th 0 f :July, 1911.

yes sir.

\'That did you do with it after you received it?

I kept it in my possession unt il I found Mrs Caplan.

lWlere did you find Urs Caplan? A At La Hunda, .

BY MR FORD: Now, ii'hat did you do VJith that documentQ

Q.

A

Q.

A

15
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20

21

22

23

24

Q. What county is that in? A San Mateo County.

Q. :Just describe the plooe where you fOlmd1Jtrs Caplan?26

25
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this kin d unle S8 the foUJ111a ti on is lai d?

A ~--

llRAFPEL: We objoot to all of this as being collateral

to any issue in this case; it is incompetent, irrelevant

and innnaterial. We do not think wa are cone erned whether

Mr Caplan 'NaS ,in a tomb or whether she was anywhere else;

what have we got to do wi t~ that \'vh ere she slept or where

she went around; mat has that to do with this case?

lVfR FORD: I do not want to lead the witness, and I do not

want tostate wat I expect her to testify to, because I

would be accused ot tipping the \ntness.

MR APPEL: Youseem to admit weobjecl to that on the

grcund it is immate:,'ial, hearsay, no foumJation laid. The

court and cousel on the other side o~ht to B8\Te some

fol.'Ulilation laid so that Y/e cansee the trend of the testi-
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mony. How is your Hono!" going to role xm matters of
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MR. FORD. 1 think it appears, she is a witness, and we

will show some acts on the part of the defendant or his

co-conspirator~ as affecting the witness.

MR. APPEL· Now, there is another one of those--

MR FORD· 1 have notr:said what the arbts were, and have

refrai~ from doing so.

MR • APPEL. You are accusing flies of doing something.

There are promises here, your Honor, and these promises

to the court will lead to an abundance of hearsay matter to

come before the court, assuming under your Honorts ruling

it would ~ proper to admit it, there should be some founda

tion laid, otherwise after a while we will have a mountain

of tes timony and ypur Honor does not know, nor do we know

where the connection is to be made so as to make it reasonab y

admissible, and 1 think they ought to show the acts of the

defendant first.

THE COURT. Let me see that subpoena. (Same is handed to

court.)

MR. FORD. On the point raised by counsel, if the court

please, the authorities have frequently said that seldom do

conspirators enter into any express or written agreement

saying we will conspire together to do this or to do that,

the only proof as ·to the existence of a conspiracy in many

cases is ~y sho~ing acts on the part of various people.

TEE COURT. Is this question preliminary?

MR • FORD. It is a preliminary question, laying
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That is all you need to do is to say it is pre-

1 tion.

2 THE COUR T.

3 liminary.

4 MR • FORD.

5 THE COUR T.

Very well, then.

And the court must, of course, assume that

6 statement to be made in good fai th and act on it and overrule

7 the obj ee tion •

8 MR. APPEL. Exception.

9 MR. FORD. Read the question.

10 (Question read.)

11 A In the Santa Cruz mountains, about, 1 think about 20

12 miles from Red Wood city.

13 Q Can you describe a li ttle more particularly, the exact

14 spot wher e you found her? A Well, La Hunda is a small

15

16

17

18

19

20

21

22

23

24

25

26

camp and this place wher e 1 found Mrs. Caplan was near this

camp.
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1 Q, Well t what sort of a place was she in? A It vas a

2 small sunnner -- small hou sa.

3 Q, Many peopl~ there? A No, there vas no one e xc ept Mr

4 Morton, Mr Ho rton' s wife I and the two Caplan children and

5 lfr llortan's littledaughter at this house.

6 ],fR ROGERS: In the house? A In the house, yes sir.

7 M"R ROGERS: I would like to have the ans\ver read.

8 (Last answer read by the rapo rter.)

9 UR FORD: 'Were th ere any other hou ses n mr this place?

10 A Well, there were -- there vas one house, be perhaps

11 one city block away from there.

12 Q, Is the place -- was the place at that time sparcely

13 populated or thickly popnlated?

14 llR ROGERS: I object to that as absoluteq immaterial.

15 THE COURr:" Objection sustained.

16 MR FORD.: Were there many other people in the vicinity?

17 J.,ffi ROGERS: That is objected to for the same reason end

18 upon the s arne ground.

19 THE COURT: Obj ec tion sustained.

20 MR FORD: Can you desc ri be the plac e in more particular

21 terms than you have don e -- the cou rt will pardon me;

22 I Cal probably reach it by one l=eding question.

23 THE COURT: \I I think you had better refre.in from asldng

24 I eading questions.

251m FORD: Was it in the 7.oods?

261m ROGERS: Obj ected to as incompetent, irrelw8nt and
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1 ilIIDlaterial) because anybody viho lives in fan Francisco

2 during the Dlon th of .July --

3 THE COURT : O~j ec tion susta ined.

4 MR FORD: If the court please) part of my object was to

5sho\7 tm t this womanms hidden away there to prevent

6 he r fr an being served wi th a sUbpoena.

7 1m H)GERS: To p rev en t her from being rerved wi th a sub-

8 poena when there are 75)000 people out of San Francisco

9 in th e Santa Cruz mountains.

10 THE COUHT: You have shmm Y{here she was.

n 1,ffi ::mom>: Well, on the 28th day --- let me have that docu-

12 man t. You may refresh your rec 011 ~tion by this return

13 and state what day you saw Urs Caplan up there? A .July

14 28th) 1911.

15 Q W!lat did you do when you mvr her? A I addressed her

16 as llrs Caplan and she asked me how I f01.md her) and I read

17 th e Slbpoena to her.

18 1lR ROGERS: I Obj rot to that as hearsay) of course) incom

19 patent) and move tostrike it out as hearsay.

20 MR FORD: Prart of what transpired there.

211m ROGERS: Of c01.1rse)'lJe can al'Nays be bound by vhat Urs

22 Caplan said up in the Santa Cruz mountains.

231m row: I don't care arvthing about toot. Did you serve

24 this SUbpoena on her? A Yes sir.

25 Q This is th e subpoena which you served on her at that

26 time? A yes sir.
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26 of the State of California: To Urs Flora Caplan, 1241

"In the SUperior Court of the(Reading: )

'MR FORD: I offer it inaridence as people's exhibit 14,

I think it is) ani I will read it in th e record.

IlR ROGERS: We obj 00 t --

MR APFEL: Obj ect to that as incompetent, i rrel.want ~nd

innnaterial and hearsay for aIV purpose v,natsoever; the con

tents of it cannot 'be evidence of any fact.

THE COURT: Obj action overruled.

MR APPEL: We exc ept.

MR ROGERS: Just a momen t before you read that. }{r Dehm

call ad my attention to a remark that I did not notice,

and if I may be permitted, I desire to enter an exception.

to hhe remark of counsel "That Mrs Caplan Vl8S hidden a way"'.

llR FORD: I think the jury has been frequently admonished

if I di d make suc h remark, it was addressed to the court,

and not to regard my remarks as evi denc e. If I did make

such a remark to the court, I didn.t make it to the juxy.

and I ask your Honor to instruct the jUry.

THE COURI': Gentlemen of the jury, you are not to regard

the remarks as evidence in this case.

County of Los Angeles, State of California. The People

of the State of California, against 1£. A. fub:rhidt, J. B.

McNamra, J. J.1lcNamara, William Caplan,. John Doe, Richard

Roe, John Stiles and Jane Doe. subpoena. The People

1m FORD:

1m APPEL: Yes.

25
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1 Golden Gate avenue, San Francisco, California.

1848

You are

2 commanded to appear before the Superior Court of the

3 COunty of Los Angeles, state of California, at the court

4 room of s aid court in the court house of said Los Angeles

5 County, on the 11th day of October, A.D., 1911, at 10,

6 o'clock A.11f.., as 'Witness in a criminal action prosecuted

7 by the People of th e State of California, ~ainst M. A.

8 Schmidt,J". B. McHamara, J". J. McNamara, William Caplan,

9 John Doe, Richard Roe, John Stiles and Jane Doe, on the part

10 ~f the people. Given under ray hand this 17th dayof July,
~

11 A.D., 1911. J.D.Fredericks, Distxi.ct Attorney of Los Ange-

12 les COtmty, by A. J". Hill, Deputy. f13tate of Calffornia,. .
13 Connty of Los Angeles. ss. A. J. Hill, of mid Los Angeles

14 County, state of California, bei~ first duly sworn, S

15 says that !Irs Flora Ca]tJlan resident of the city and county

16 of San Francisco, state of California, is a nooessary end

17 material wi tness for th e People in the rotion of the people

18 of the State of California, ~ainst !f. A. Schmidt --
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subpoena, and a foreign subpoena consists of the subpoena

person who swears that he is a material Witness or she is

signed by the district attorney, by the a~fidavit of the

The affidavit is no part of the

We offer the whole docu~ent as a foreign-

If the court please, 1 have identified -the entirel

THE COUR T• Wai t a moment.

interrupted.

compelled--

THE COURT. It may be that was your offer before but-1

didn't so understand and the record ought to be clear

on the aUbject.

MR. FORD.

a material Witness, and then the order of the court serving

it and ordering it to be served out of the county and requir

ing the witness to appear, certainly that order of the

court is absolutely necessary before the witness can be

MR • ROGERS. He has offered the subpoena.

THE COURT. 1 understand the subpoena only has been offered;

if you desire to offer the affidavit you will have to make

the offer and let the m get an exception in the record.

MR. FORD. This is a foreign subpoena, and the affidavit

is part of the foreign subpoena.

MR • APPEL. It is not • It is an affidavi t--

MR. FORD. Have 1 a right to talk to the court without bein

subpoena.

MR. ROGERS. 1 think the affidavit is not part of the

subpoena.

document.
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haven't read the provisions of the code for about 20

tha1ye'ars, but 1 have done this so often--the Code provides

a SUbpoena may be issued in the us ual form but that a wi tne s
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1 MIl • APPEL. Your Honor, if 1 remen:ber rightly, and I

2

3

4

5 ~utside of the county where he is required to be, need not

6 attend unless the order is made by the court •

7 THE COURT. The court agreed with your view of it, Mr. Appel.

8 MR. APPEL· Upon application being made under oa th--

9 affidavit being made under oath showing that the testimony

10 of the witness is material 'to the marty seeking the attend-

11 ance of thewitness. Now, that affidavit is only for the

12 court,. Your Honor will see,to act upon 2in order to ~t

13 the court's order. The subpoena itself, you know, is the

14

15

16

17

18

19

20

21

SUbpoena issued under the seal of the court by the clerk.

The order of the court is attached to it because orders

of the court extend ... beyond the jurisdiction of the count,

while the subpoena of the clerk does not extend beyond the

county. It is only the order of the court, the court being

a court of jurisdiction a1l over the state, therefore, it i

the order of the court that gets the Witness down, and that

affidavit is only for the court's information.

22 THE COURT. The cour t is ?-greeing wi th you about that.

23

24

25

26

Do you wan t an objection here?

MR • Appel. We object to the affidavi t because it is hear

say, it is incompetent, irrelevant and immaterial, and we

might as well make the objection at this time, that any
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1 1 don t t know whe ther it appears -- this wi iRless being the :$
"J.

2 same name. as the woman there, that she could not be a

3 witness and no court had jurisdiction in subpoenaing her.

4 MR. FORD· If the court please, the case which was on

5 trial at that time was the case of the ieople versus

6 J. B. McNamara and Mrs. Caplan would be a competent witness

7 and could be compelled to testify if she were in court.

8 It was necessary, in order to make the subpoena effective,

9 that the district attorney or one of his deputies make

10 affidavit, and that the court make an order. Now, as

11 to the order--we only want the document containing those

12 acts in order to show the things that wer e done. The order

13 of the court is an order. of this cour t , that is, of one

14 of. the judges of this Superior Court, and speaks for itself.

15 The court, 1 think, could take judicial knowledge of its

16 authenticity, but the Witness she took the entire document,

17 including the affidavit 2~d the order of the court, all of

18 which goes to shOW that the Witness was about to be called

19 as a Witness, all of which goes to show the steps taken in

20 order to produce her in court. Now, we will introduce

21

22

23

24

25

26

other evidence s~owing that she was not introduced in

COUI t, and what became of her, and why, ani 1 think

that probably explains it sufficiently to the court to see

the necessity of our having the Whole document in

evidence •
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1 The question here is, was this woman a witness, and vIas

2 sh e about to be c aIled as a wi tn ess in court; what steps

3 Vlere taken to'.secure her attendance. One of the steps

4 taken to secure her attendance was the procuring of an

5 order from a j~dge of the court in which the case was

6 being tried, JUdge :Pordwell, and the thing upon whic h Judge

7 Bondwell actedwas the subpoena and the affidavit, all

8 parts of the same document. That is one compl ete docu

9 ment, and I offer the entire document for the purpose of

10 sho"\vi.ng Ylha t vas dore in the \"'laY of preparing the sUbpoena,

11 for service, and the document speaks for itself what was

12 don e.

13 1lR BOGERS: May I inquire, if your Honor please, if coun

14 sel contends that the affidavit of the District Attorney

15 to certain effects, is proof of the fact therein stated.

16 lffi roRn: It isntt proof of the fact, and I will concede

17 it is not, and I dontt offer it for the purpose of proving

18 the fact she was a material \"ll tness. I don't offer it

19 for that purpose, but I do offer it for the purpo sa of

20 showing that the District Attorney swore that she was a

21 material witness and that steps were taken to procure' her

22 attendance, and that the question whether or not she was a

~3 Ina terial wi tness, in an event of that kind, is absolute~

24 immaterial. The question is different from perjury --

25 THE COURT: With that statement'~ you do not offer it for

26 the purpose of showine she was a material ""yitness, that
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draws the force out of the obj ection and the obj ootion

will 00 overruled in view of that statement.

MR ROGERS: If your Honor please, if it is admitted

for a limited purpose, the court must instruct the ju!y

for the purpo se --

}.[R FORD: If the court please, we object to the jury being

instructed, because it is absolutely immaterial whether

the \ntness was material or not. Section 1337 simply pro

vides that where a person is about to be call ed as a

witness, it is a crime to do certain things with that wit

ness. It is different from a case of perju!y. In perjury

the person must not have only sworn fe.lsely, but sworn'

falsely as to a material fact. In the ~ing of a wit-

ne ss to leave the state 0 r to leave the country or to

swee.r falsely, in the crime of bri,bery, it is l',bsolutel~"

immaterial '.vhether that testimony of th e wi tness vas mater

ial or othervvise, and so there is no necessity for in-

s tructing th e jury in t.his matter, an d we would obj ect to

it merely beoause it may give the jury an erroneous idea

that the testimony of such a witness has to be material,

end that is not the 1 en.

THE COURT: Gentlemen of the jury, you have heard the ad

mission and statement of the District Attorney tha~t the

affidavit which has been partially read, t.hat is about

to be presented to you in evidence is not offered for

th e purpo se of showing that the person subpoenaed was l'.
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1 rna terial "~ tness, but for the purpo se 0 f s bowing tha t

2 due form \\8S carried out in the issue.nce of the execu-

3 tion. You will regard that statement and the court directs

4 you that the statement is a prop er one to regard, that

5 the showing do es not c onsti tu t e the :rerson served as a

6 material wi tness.

7 UR ROGERS: Pardon me just a moment. The affidavi t speaks

8 of a:; nooessary end material •
."

Will your Honor add the

9 "..ord "necessary" to your in struction •
.,

10 THE COURT: yes, t.he jury will bear in min d the instruction

11 and add the word "nec essary" •

12 MR FORD: It doesn t t prove and is not ofi'ered for th e

13 rllrpo se of provine t.hat t.he wi tness was a necessary and

14 material wi tness. That is th e full scope of the limi ta-

15 tion nooessary or material -- either necessary end material

16 or necessary or material.

171m APPEL: Both \\E\ys.
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2

1 8 C)' r.;
I ,,_ '-"

MR. FORD. (Reading) "State of California) County of
County)

Los Angeles) SSt A. J. Hill) of said Los Angeles/ State

3 of California). being duly sworn, says that Mrs. Flora

4 . Caplan, resident of the city and county of San Francisco,

5 State of California, is a necessary and material witness

6 for the people in the action of the People of the State of

7 Cal ifornia agains t M. A. Schmidt) J. B. McNamara, J. J.

8 McNamara, William Caplan, John toe, Richard Roe) John

9 Stiles and Jane Doe) and he verily believes t~at the

10 e vidence of the said Mrs. Flora Caplan is material, ani

11 that her attendance at the trial is necessary; wherefore,
I

12 I he prays for an order for. the attendance of s aid witness.

13 A. J. Hill. Subscribed and sworn to before me this l8t~

Walter Bordwell, Judge of theday of July, A. D. 1911.

24 Super ior Cour t ."

25 MR. APPEL. We move to strike out the return, because the

26 return is incompetent) irrelevart and immaterial for any

23

14 day of July, A.D. 1911, H. J. Lelande, Clerk, by Geo. O.

15 Monroe) Deputy.

16 I State of Galifornia, County of Los Angeles, SSt

17 Upon reading the foregoing affidavi t, it is ordered

18 by the Hon. Walter Bordwell, Superior Judge of Los Angeles

19 County) that 1~s. Flora Caplan do attend as witness before

20 the Honor able, the Super ior Cour t of s aid Los Angeles

21 County, as corr~anded bythe foregoing subpoena. Done at

22 the court house in said County of Los Angeles, this l8t~
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1 purpose; that it doesn't' appear that the subpoena in

2 ques tion was served by any person author ized to serve the

3 subpoena. Appears to have been served by the witness

4 in question, she could not act as a deputy sheriff under

5 the laws as they existed, therefore, there was no proper

6 retur n of the subpoena, and no proper service of the sub

7 poena.

8 MR. Ford. 1 will concede that the form of the return is

9 defective, but the witness has testified that the writing

10 therein is in her own handwriting, and was used by her to

11 refresh her memory, and the form of the return may be

12 defective, nevertheless, she testified she returned it.

13 MR. ROGERS. Then it has no business in the record; a

14 pr iva te individual cannot swear to the service of a subpoena

15 I The name of th e sher iff is not on ther e •
I

The sher iff is

16 blank.

17 MR. FORD. 1 will Withdraw it if there is any fight over it.

18 MR. APPEL' She couldn't hold office; she couldn't be the

19 sheriff of the county at that time.

20 THE COURT. The return is wi thdrawn.

21 MR. AP'PEL. Your Honor can see that the service is absolutel

26 not be a deputy--

22 void.

23 MR. FORD. The service is not absolutely void, the return

24 is void.

25 MR. APPEL. One who coul en' t be a eher iff hirrs elf, could
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THE COURT. The return is not offered in the record.

Gentlemen of the jury it is adjourning time.

(Jury admonished.) (Recess until 2 o'clock P.M.)

---------




