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1788
Thursday, June 13th, 1912. 10 o'clock A.M.
D'efendant in court with counsel, .—Tuzy called; all pre~
sent, Case resumed.

THE COURI: Proceed, gentlemen.

DANA D, Ol\TG, on thestand for further cross-

. examinatione.

MR APPEL: When you came into the saloon where was White?
A I dont't know.

Q Viere was MTr Lockwood when you went into the saloon?

A I don't believe I saw Mr Lockwood before I went in the
smloon. No, I don't think I did.

Q‘ Did you see Mr Bockwood at any time on the southeast
corner of Los Angeles and Third? A No, it was the north-
east corner.

@ Well, vhowas with him?

MR FREDERICKS: 'Obj ected to unless the time is made a
1ittle 33_191'9 closely.

MR APPEB: When he was there.

TEE COURT. Objection overrul ede

A Vell, Captain Vhite was with him.

MR APPEL:

Q@ VYho else? A No one else.

Q - Vas it the northeast corner --was it? A The north-
east corners |

Q Howfar fram the saloon? A Across the street., Directly

across the street; that is, directly east across the
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street.
Q And the northeast corner is directly =zcross thestreet
from the saloon? A I think it is directly ecross, I
dont't believe there is an angle there.
Q: So the saloon is at the northwest corner? A .North-
west corner, yes sir.
Q Now, vhat else did yousee %hite and Lockwood do be-
sides standing there? A Well, they seemed to be in con-
versation.

Q No; vhat did you see them do; that is all? A Well, I

saw Captain White, seemed to hand something to Lockwood.

Q Just describe what he did do. 7

MR FREDERICKS: I think the witness is.

MR APPEL: "He seemed"; that is & conclusion, your Honorr.
YR PORD: Describing the appearance.

THE_ COURT: Don't state your conclusions; tell wiat you
SBWe

MR FORD: The witness has said vwhat theyeppeared to do.
THE COURT: WVhy don't he say so, vhat he saw.

MR FORH: lSeeﬁed is the same thing.

THE COURT: I don't think it is a synonimous tenﬁ.

A He appeared to hand. |

MR APPEL: I insist -- A I didn'tsée what itwas.

Q Yhy dontt yousay --

MR FE%]?DERICKS: Let counsel tell him.

MR APPEL: I am just going to illustrate, to describe
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that; I now what he wants to say. Vhat motions did you

see one make a'nd the other one make? Now, to carry out
your idea -- now, that is what I em asking for. A I saw
Captain White's hand move toward Mr Lockwood's hands, and

Mr 'Lockwood's hands were both together in front of him

and he had somethihg in his hands that he seemed to keep

moving in his fingers, like, as it Tolling or folling;
some thing on that order.

Q Like he had something in his hand; seemed to be moving;
rblling? A fes sir.

Q@ And Captain Vhite's hand moved towards Lockwood's

hand? A Captain White's hand moved towards him first,
as if handing him some’ching.'

Q But did yousee anything pass from Captain -- A No,
I did not.

Q They didn't seem so, does'’ 1t? A Just appearance.

Q I know. But one of them had his hends in front and the
other one's hands moved over towards the other one's hands.
Now, did yousee anything pass from that hand to the other?

A I did not.

o] Trt is all you can state then. Then you said Captain
White's hands appeared to move as yousaw them th>ere, as if
theywere rolling something with both hands? A Yes sir,
rolling or foldin,g'.

Q That is what I thought, Well, then, yousaw Captain --

after yousaw Captain White's hands move towards Ceptain
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Lockwood's hands, then youszw Captain White's hands come
back and go in his pocket? A No, I donrtrecall that he
rut his hand in his pocket.

Q He kept them righvt outside? A Well, I don't know;

I dont't remember tmt.

Q@ Oh, you dontt remember timt. Now, what -- after you
saw this hend-shaking process, so to speak, you k:now? vhat
did yousee Wnite do? A They continued talking a few mo-
mentse. |
Q@ Vhat did yousee White do?

MR FORD: He is telling -- I think they talked for a few
moments;~continued to state what occurred, end coun sel

in terrupted him. _

THE COUBT: The question is vhat he saw.

MR FORD: Saw them talking.

MR APPEL: I mean -- vell, they bothwere doing the same
thing, I «ill put it that way, apparently talking to

each other; is that righf? A Yes sir.

Q They appeared talking to each other? A Yes sir,

é Now, while they appeared talking to each other, vhat
did yousee White do a_ftexf that &t any time during the talk
or after he talked? A ‘Well, after he talked they both
crrossed the street.

Q Crossed the street to where? A Crossed the street to
the west side going tovwards Main on Third.

Q To the west side going towards Yain en Third? A Yes
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Q On vhich side of Thi nd street did they rwm, did they

both go?

A On the north side.

Q And you call that the west side of Third, do you?
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'Q Very well, when they crossed over the sireet and before

1793
A No, not the west side of Third.  They crossed Los
Angeles to the west side and continued west on Third towards
Main . |

Q@ Oh, vyes; Wéll, they were going onthe west side of Third?
There isn't any west side to Third.

The west side of Third? A North side of Third.

North side of Thifd, 1 see. Now, they both together?

Yes, they were together.

AL

Well, now, before they left the corner where you say thersg
was a meeting of hands there, that is, apparently so, you
have indicated, and before they started across the street did
you see Franklin with them at all? A No.

Q Franklin was not there? A Yot up to that time he was

they started to go onthe north side of Third west towards
¥ain did you see Franklin with them? A Franklin joined
them along the side of the saloon. There was at that time

a telegraph pole there and Franklin was standing near that

UrY

telegraph pole, and when they crossed the street gointtowards
Main onthe north side of Third, théy joined Franklin just
about this telegraph pole, and stopped, the three of them
stopped there, oh, probably a couple of rinutes.

Q@ They apparently talked to each other? A 1 think there

were a few words exchanged there.

ands? A Ulg.

Q Did you see Franklin do anything with his h

v
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Q@ Where did he have his hands? A 1 couldn't say.

Q Where did White have his hands at that time? A 1 couldn't
say .

Q@ Wrere did Léckwood have his hands? 4 1 couldn't say.
Q Which way was Franklin facing, in what direction? A Well,
they all wént towards Main then.

Q When they were talking were they all facing the same way?
A No, 1 think if 1 remember, Franklin had his back towards
Main? that is, he was facing them as they came coming towards
him.

Q He was facing east, was he? A 1 think he was.

Q And the others were facing west? A They were walking.
west and 1 think they stopped juét in that position.

Q Did they stop? A They stopped a couple of minutes .

Q When they stopped, have you indicated their position,v
that is all 1 want to know? A 1 think 1 have, as far as

1 can remember .

Q Yow, ®uld you see Franklin's hands? A Yo, 1 don'%
recall his hands . .

Q Could you sse White's or Lockwood's hands? 4 Mo, sir .
Q They had their backs towards you? A TWell, not exactly.
1 was going across the street during this time towards the

south side and went along parallel to them .

Q Going from the side of the saloon over towards which side?

v

A Yo, 1 was not--

1 dont't care where you§

Q From which side to which side,
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started or where you landed, 1 just want to know inwhich

direction you were going? A North, starting from this
corner, on that northeast corner, 1 was onthat corner
myself . '

Q You were on the same corner? A ] was not on the corner,

but 1 was near the corner, consequently, as they crossed the

street 1 crossed to the southwest corner to get on the south'f

side of Third so that 1 could follow them onthe opposite
side of the street. |

Q Whd was behind them as they went along west towards Main
street, who was behind them, if‘ény one? A Well, Bert
Franklin and Mr. Lockwood continued, after they left the
telegraph pole, Berti Franklin énd r. Lockwood walked
togethsr and Czptain White was a few steps behind.

Q Who was behind these three men, that is what 1 am asking
youh A 1 don t know. |

Q Did you see any one going behind them,about ter feet

behind thnm? A 1 don't recall seeing any one back of them

U —
4 ) L e s

AL ) ;
Q Well %here was nobody, as near as you can te71? A Well,|

1 don't recollect of any one, 1 was watching them.

0 Oh, you were watching them, and you couldn't sece anyrone
ten feet behind them if you were looking at them?

A 1 didn't notice any one.

Q@ The radius of your vision could not extend that distance
at that angle as you look < at things back hoﬁ, as you

were people onthe street at dify

remember things? A There
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ferent places, 1 was just watching these three men.

Q@ Did yousee anybody passing them? A 1 don't recall any
one.

@ Well, did 3‘rou see any one going in conpany with Mr. Whitel
MR. FREDERICKS. When, may it please the court? |
MR .“APPEL. We are talking about one .ﬁime .

THE COURT+ The time is fixed.
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MR FREDERICKS: The place and the time should be fixed
very pearticularly, whether it is the time at the telegraph
pole, or when they started or later, so that we do not
have to 8o all over this gein on redirect. |

MR APPEL: No, mno. I am asking the witness --- I started
on one point -~ '

THE COURT: I think you aré quite right, Objection over-
ruled.

MR FREDERICKS: Ts it understood it is at the telegraph
pole?

THE COURT: No sir.

MR APPEL: It is not so; it is following up theecamina-
tion. 7 '

MR FREDERICKS: FExactly, =md the witness did not understand
it,

¥R APPEL: How do you know?

MR FREDERICKS: Because I didn't understand it.

MR APPEL: If you donst understand a thihg, it is no reason
that $100 doesn't udderstand it.

TEE COQURT: Ei'ust a minute. Mr Witness, do you know the
time t0 which Mr Appel's question is directed?

MR APPEL: If he does not, I will make it plain. A I would
like to have the question again. _

THE COURT: If at any time, you do not full& upderstand

the question, just say so, and MT Appel will meke it clear,

you must understand the question before you answer,
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MR APPEL: r Witness, in my previous questions you have
already stated Mr White and MY Lockwood and Mr Frankdin at
some lperiod or time started from about the telegraph

post or in any direction there, I.dont't care which - they
s tarted going west on Third street towards Main. Now, I

continued questioning you as to who yousaw with them along

. that course, and my last question refers to any point on

Third street as they went westi did yousee anyone join Mr
White? That is my question -- as theywent along, or
whether they stopped, or as t'hey left the tel eggraph pole,
on the way towards Mainstlreet, in which direction, concem~-
in,g tha‘t situation? A Is that a question?
Q Yes. A Vell, when they were within probably 20 or
25 feet of the corner of Third and Main, I saw Mr Browne
cross the street, cross tovards theme I had notéeen Mr
Brovme before that. |
Q I d:.dn't ask you that; I simply =asked you who yousaw
join theme A All right. Mmd he walked up and stopped
Mr Vhite, =nd then I saw a third man, whoafterwards turned
out to be George Home, andMr Browne left White, seemed to
have turned White over to Mr Home and Mr Browne started on
@eund the corner following Lockwood and Bert Franklin,

at that time had turned the corner,
Q@ They had turned the corner and he started in the direc-
tion; that is what you mean? A I think that is what 1

saide.
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Q@ No, youmid "following them". You mean he went in that
vicinity. A And he vas following them, I mean, follow-
ing t hem.
Q ves, follov‘fing them. A Yes, hewent after them.
Q Youwere at a distasnce and you knev he was following
them? A Well, I think he as going after them.
@ You thought he was going after them, ad for thit
reason you swear hevas following them?
MR FORD: Just a moment.
MR APPEL: I want to get at the way you are reasoning; I
want to analyze this detective's mind for my benefit...
@ Now, Mr Ong, on vhich side of the -- I want to know on
vhich side of Third street was Mr Lockwood and where Mr
White went when this zlleged hand-shaking or hand-joining

occurred; on which side of Third street?

es gssuning & fact not in evidence, that is, that there was
ey hand-shalcingl. ‘

¥R APPEL: No, noi ¥our Honor knows what I mean.

MR FORD: Fully answeréd, anyway .

THE COURT: Read the question.

MR FREDERICKS: If there ?gtany hend-shaking, let us keep

it out. '

THE COURT: Read the question. (Question read.) Objec-

tion overruled.

A WYhich side of Thid street?
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1800
MR‘APPEL: Yes, A VWell, they were on the northeast
corner,
Q@ Northeast comner of vhat? A Third and Los Angeles.
Q )Tortheast corner of Third and Los Angeles? A Near the
cAurb.
€ ©Now, youare sure of that, are you --
THE COURT: .;rust & moment --
MR APPEL: Withdraw tklat question.
THE COURT: Just a moment.
MR ROGERS: If your Honor please, I desire to make &n appli-
Cation to your Honor for an order for a transcript of the
t estimony before the grand jury of George Bean; itvwas taken

dom as he testified before the Grand Jury and unless

like to have zn order from the court to transcribe it.
MR FORD: T donstrecall hewas ever before the grand jurye.
VMR DARROV: He was before the grand jury on the contempt

casee
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MR ,ROGERS. wave you any objection?

MR« FORD. 1 can't see tﬁere is any reason why his testimony
before the grand jury should be transcribed and given to the
defense at this time. They were his attorneys at that time-
1 beg your pardon, 1 believe you were not.

MR . ROGERS. No, sir.

MR . FORD. But it is violative of the secrecy of the grand
jury . 1 cannot see the object of it and generally when 1
don't see the object of anything 1 am opposed to it .

THE COURT. Was the witness before the grand jury?

¥R . FORD. Wot on this proceeding he was not, your Honor .
THE COURT+* 1f he was not a witness iﬁthis proceeding 1
scarcely see hov the court could make the order.

MR . ROGERSo " Was it not before the same grand jury which
found this indictment?

MR . FREDERICKS' 1 don't think so.

THE COURT. May have been before the grand jury on some
matter entirely foreign to this. |

MR . FORD; 1 think it was another grand jury preceding

this.

MR . FREDERICKS . No, it was not this grand jury he was
before, 1 am quite sure; but it was not this case, 1 am
perfectly sure of-that.

MR . FORD. Sure it was not before this grand jury also.

MR. ROCERS. 1 think where a witness is called to testify

concerning any matter now pending vefore the court it is
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1807
always jurisdictional for the court to permit his testimony
formerly given to be used against him, the Code of Civil
Procedure provides that wherever they may be cglled in any
proceeding w@eré he is a witness, and 1 can see no har m that
mighg come from it. Of course, we can put the reporter on
the stand under the Code and ask him to s tate it in open
court.

THE COURT. 1 can see no harm unless it should develop that
the witness before the grand jury, this or some other grand

jury on some matter that may at the present time, may be undpr

ter, except what has been stated here this morning.

MR . ROGERS. 1 know practically nothing about it because 1
don't recall that 1 ever heard his name until a few days |
ago. | ‘

MR . FORD. 1 think we can look the matter up, pedmps we have
noc objection. 1f you continue this until this afternoon,

1 have forgotten the exact situation.

(€]

MR « ROGERS. A1l right, counsel téke his time to investigat
the matter, counsel may have the transcript.

THECOURT. All right.

MR . FORD. We will look it up for counsel.

THE COURT . 1 will take it up with you gentlemen before courg

comvenes a little before 3 this noon.

MR . APPEL. O ©Now, attracting your att ention again to one

or twp points only, attracting your attention-- how far were
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you fom Yr. White and Mr. Lockwonod when their hands came to-
gether as you have described? A 1 was propably 30 feet.
Q And in plain view of them, is that right? A Yes, 1
could see them.-

Q@ Who was the next closest person to them that you now
remember? A A detective from the office by the name of
Allison,

Q Have you described all of the actions and all of the
circumstances you remember of Mr. Lockwood and of ir. White
just at that very time? A 1 think 1 have.

Q@ Didn't you see ilr. Lockwood drop something'and then bend

over and pick up something from the ground? A No, 1 didn’'t)

Q@ At any time while Mr. Lockwood and ir. White were there

at that corner where this hand mofions were made that you h&
described here, dohtt you remember seeing iir. White leave iir
Lockwcod, walk away a few feet, either towards the east or
the west on Third or}in any other direction, and stand by
himself momentarily, and then turn around and come back 1o
where Mr. Lockwood was? A No, wheﬁ 1 saw them they were bot!
togethern |

Q Well, 1 say, but after that or before that youdidn't see
it? A 1 didn't see that,.

Q Now, another point. Did you hear what they said? A No,

: N a7
sir .
2 When Mr. Browne came somewhere in the course of your

testimony youtsstified that you saw lr. Browne come there
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either across ?&érd st?eet going north at some particular--
where he seemed tOAto put Mr. Write under arrest, he appeared
and you had--you didn't know where he came from, trat is,
youdidn't see wﬁere he came from? A Well, looked as though
he came from Main but he was scmewhere around that corner,

1 don't know juwt where.

Q He was somewhere there? A Yes, sir.

Q You knew he was, although you hadn't seen him? A1
thought he was, 1 didn't know.

Q@ You thought he was, and-- you got that idea from what
you heard subsequently, didn't you? A Oh, 1 got it from
the éonversaticn the nigt before that he would be.there, and
1 hadn't seen him since the night before.

Q He told you that he would be right there on Third and
Main, the night before? A No, sir .

Q Well, he told you he would be around on Main s treet?

A No, sir.

Q What did he tell you, then? A He said he would be in
that vicinity. |

Q Well, Third and Main is in that vicinity, isn't it?

A 1t might be included in it.
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Q What do you mean by "vicinity" now? A Third and Los
Mgeles. |
Q He told.vou he would be on Third and Los Angeles; in
that vicinity, did he? A Well, he said he would be there.
Q@ Didn't youssy he told you he would ke there in that
Yicinity? A Isaid that my instructions were --
Q Whap did he tell you sbout where he was going to be?
MR FORD: Let the witness finish his an swer. A He said
he would he there. 7
MR APPEL: There -- where? A Well, in that vicinity.
MR FRBDERICKB May it please the court, that is a conclusion.
MR APPEL: Tor that reason you thought he was sround on
Main and not on Los Angeles street; is that it? .A I
don't know where he wase.
Q@ And you said to thés jury a llttle vhile ago you
thought he was &round on Main streets, A No, I didn' t.
Q@ DNow, vige do yousay he didn't. I submit, your Honor,
the record shows that and I am trying to find out how he
knew that. |
R EREDERICKS? We submit coungel ié not trying to find out
vhat he knew; rather, trying to keep him from teiling what
he sawe.
THE COURT: Wnhat is the question? |
MR APPEL: I object to counsel saying he didn't say vwhat

I said.

THE COURT: Let's have the question. (Last question read |
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by the r(‘eporter.)'
MR APPEL: 8o you didn't say that, did you? A Vhat, that
last question? |
Q I dontt want to alsk you &any more questions if you
ddn't understapd thate I wontt ask you anything in ref-
erence to tlmt. Now, Mr witness -- I congratulate you.
Now, Mr Ong, did you -- you knew Lockwood before yousaw
him there that day? A ;(es sir.
Q Seen him up in the District Attorney's office? A Xo,
I dontt think I ever did. |
Q@ There did yousee him; see him sround the District
Attorney's office? A Isaw him at his home the night be-
fore.
Q@ That is the only time you eversaw him? A The only
time I remember of ever seeing him, yes sir.
@ You had been told who he vwes? A No, I donst think I
ever reard of him until the night before.
Q@ Oh, never heard before? A No sir.
Q Going out there ir_l the machine towards Lockwood's
home the night before, you were together with Mr Browne?
A fes sir.
Q@ And going along, you persons going on the same i ssue,
didn't talk about what you were going to do; who you‘were'
going tosee; who you were_going to meet, and Lockwood's
name v&s not mentioned? A Vasn't anything said of what )

we were to do.
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Q TWent along in the machine just looking at thestars and
the moon if there vas & moon; is that right? A There
Was not.

Q SO you talked about there not heing any moon, I sup-
pose; not tealking ebout the matter that you were going to
do. |

¥R FORD: Now, if the caurt please, we object to that upon
the groamd it is immaterial whether there was a moon there
or note _

THE COURT: I think the witness has answered the qu estion;
said theywere not telking about the matter. Objection sas-
tained. |

MR APPEL: Exceptione.

MR FREDERICKS: ©No objection to counsel hringing' out when
he first leamed vhat he was going out there for.

TEE COURI: The objection is sustained.

MR APPEL: Now, Mr Ong, yousaw Lockwood tﬁe night vefore
at his home, you say? A ;(es sir.

Q@ VWnhereabouts did yousee him? A Isew him out in the
vard and I saw him in his house'.

Q@ Inside of his house? A Yesg sir.

Q  And you heard him talk? A Oh, yes.

Q And who was ta_lking with him in your presence, ii‘ any-
one? A Mr Browne.

Q@ fnd what did he say to Mr Prowvne? A I don:t know

as I remember whatwas szide.
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Q@ You dontt remember now what wassaide Do you remember
what Mr Browne. eid to him? A No, I don't,

Q DoOn't knowe SO you dontt remember what was said be-
tween them? A No, I dontte.

Q@ You vwere there acting as a deﬁective, you were right
close to them in the same room? A Well, we were

waiting in the same room; we were sitting there, the boys
that Ivas withe 7 ’ |

Q ‘The boys? A The other boys.

Q@ The boys you were with, were in the rom that: Lock-
wood and Browne were in? A Yeés sir.

Q And they were talking in.that same room? A Well, no,
Lockwood kept walking ewourd s He vas doing his chores,

he was in and out. ‘

Q Vas he talking there in the same room? I dpn't care
vhether he was sitting orstanding up or walkingey Was he
talking . A He talked a little,

Q Talked a lit tle and you didn't remember that little he
said? A DNo, I dontt believe I can recall any of it.

Q@ And you don't remember what the other ones said to
him? A No, I do not.

Q@ Do you remember what axybody else said in the presence
of Lockwood?

MR FREDERICKS: We object to that on the ground it is
hearsay and notcross- examinatio_n.

THE COURT: Objection overruled.
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A I only know there was something for the plans of t}ae
gvening ,' but what they were, I do not recall any wordse
Q You cannot recall? A No.
Q@ Now, you knew Franklin very well, didn't you? A I
didn't Inow Franklin at a}l;
Q Hade never seen him? ‘A Not to Xnow him.
Q@ Had not_staeri him around} the coﬁrt house? A No sir, not
to lmow him, I had mmard the name, but I didnst know the
man.
Q 'And_you were a detective and working in that depart-
ment? A Vorking in that department.
@ That is all, and you are g detective -
MR FRIIZDERIQKS: The witness said hevas working in that
departmgpt. Is that alll, Mr Appel'é
MR APPEL: Just a moment.

Q@ Now, where was the door in the back part of that

saloon; on which side of it?
MR FORD: Are you referring to the one going out on the

street or the one to the toilet?
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MR. APPEL. "The back door", 1 said. 1 suppose that
is the door--if.the doors are on the outside in the streets,
they are front doors, that is the way 1 understood it always
MR . FORD, Somefimes they are side streets.
MR . APPEL: 1 don't knov which door you call the front door,
you might go in the back door and call it the front door,
1 don't know.
Q@ You talked about there beirg a back door to the saloon,
now, where was that back door? A 1 did?
Q Yes. A 1 don't think so; 1 don't think 1 said anythin
ébout a side door or back door.
Q@ You never mentioned in your testimohy the back door
yesterdéy? A No, sir.
Q of that saloon? A No, sir.
Q@ Did &ou say that this man went out through the back door
of the saloon and that then you left? A 1 said he
went towards the back of the saloon;
Q Well, now, as you look to the back of the saloon, did
vou see a docr thexs? A 1 don't recall any door, but 1
know there was a door 1 saw from Third street on the side,

the Third street side.

Q@ 1 am talking of the inside of the saloon. A 1 didn't

see it on the inside.
@ You cannot see the back door there from the street?

A 1 seen a side door.

Q The door that leads out to the toilet, you didn't see

scanned by LALALIBRARY

0




O 00 9 & Ot mx WD e

[ A G et
S U s W DD O

17
18
19
20
21
22

23

24

26

1811
A No, 1 do not recall it.

Q@ Did you stand in front of the bar? 4 Yes, sir.

MR. APPEL. Can 1 make a rough sketch?

MR. FREDERICKS.> If counsel will make a sketch of the corner
there we can both use it.

MR. APPEL 1 am talking about the saloon now. ( Drawing

on board.)

Q@ Mr. Witemss, assuming that is the nor theast corner of--
MR . ROGERS . Perhaps it might be better to let Mr. Dehm draw
it, owing to his greater familiarity with the saloon.

MR, APPEL. You gentlemen seem to be more fémiliar with
that saloon than 1.

MR. FORD. We will stipulate to Mr. Dehm's qualifications.
BY MR, APPEL. Q VNow, assuming this to be the saloon in
question, Los Angeles street and Third street comes along
here? A vyes, sir.

Q@ And the sidewalk along here?

THE COURT. Mark that Third street.

VR . APPEL. A1l right, Third street. (mMarking on board.)

@ Now, 1 understand, if 1 am correctly informed, that the
bar runs in that direction, here is the back of the bar and
here is the front of the bar? A 1t did at that time.

Q Has been so for a long time, hasn't it? A l.have not

been in it since “that morning; that is the way it was

that morning .

Q Now, that is the corner door? A yes, double doors.
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Q yow, isthere a door there? A There is a door on that

side.

Q Now, was there a door there? A 1 didn't see any door
there. ‘

Q DNow, you stood here at the bar? A Yes, not away down
on that end, though.

Q@ over here? (lndidating.) A yes, about right inthere.
Q@ Now, this man that wxs suspicious, did you see him come
to this door? A VNo, that is the front door.

Q nver here? A VYes. 1 call them the front doors, those
doors there.

Q@ Some call them the corner doors? A Yes.

Q Did you notice a door over here? A 1 didn't notice the
back of that saloon, it was rather dark and smoky.

Q park and smoky? A 1t was that morning.

Q © olclock in the morning, smoky.  How many people were

in there? A There were several people in there.

Q 1twas very smoky? A 1t seemed dark and smoky and a
gloomy place. |

Q 1t seemed that way to you on that morning, and so you
didn't notice that door? 4 1 did not.

Q Did you notice the ice chest over here? A No, 1 did not.
Q What color was the walls inside of that saloon? A Dark
red, 1 beliE ve, or some dark red color.

Q Things looked red. Was that the first drink you had

taken that morning, 4r. Ong? A Yes, sir .
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Q And nothing the night before? A No, sir.

Q No effects from any-- A No, sir.

MR . APPEL. That is all.

REDIRECT EXAMINATION
BY MR . FREDER1ICKS .
Q@ Mr. Ong, 1 do not like to destroy this architecture here--
(erasing the sketch on board and drawing another ) now, MNr
Ong, assuming that what 1 have drawn there is the corner of

Third and
Angeles street and this down here is south on Los Angeles
that this is east and that little box or square place that

1 have made here--is that about where the saloon would be

that you have been talking about? A Yes, si.

p

Q And that this cut-off corner, is that the corner entranc

you have been talking about? A Yes, sIr .
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Q_, Does thaiij éet in in your memory? A ;(es sire

(_2 Now, you say there was a door up there somewhere?

A Yes, I think I s aw a door from the Phird street; I
didnft see any fram thé inside,

Q All right; from the outside. Wiere was the teleraph
pole TFranklinwas standing leside v.rhén youcame zround here?
A ffust behind that door and the cormer, not far from the
door.

Q_' Avout there somewhere? A JAbout there, yes.

Q@ Now, when you were in the saloon here end you &nd
Franklinwere in there together, yousaid you looked out of

the corner -~ did -- or Franklin ceame and looked out of

.these doors? A Ye€sg sir.

Q Once or twice, and then you looked out of the door?

A Yes sir.

'@  Mnd you looked across here onto this corner? A VYes

sir.

Q@ XNow, when you looked out over there onto this corner,
did yousee enybody there, snd if so, who?

MR APPEL: We obj ect to that on the ground it is not re-
direct; he has been asked as to vhat he saw there, and

I c.ross-' ecemined him simply as to vhat positions these
menvere in when they saw him; that is all there is to it,
he has gone owver timt.

MR FREDERICKS: ©No, I think counsel confused the real

facts in the case, and I am trying to straighten them out
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MR APPEL: T’ submit, your Honor, I didn't confuse anything
of the kind. The witness answered very exact, and an-
swered my ‘.quest_ion, I just wanted to get the positions of
the parties, and when he saw them; that is all. ‘

MR IREDEBICKS: I don;t want 'to lead the witness,

MR APPEL: It is not redirect. .

MR FREDERICKS: I think it has been made to appear oncross-.
examination from a different answer as to vhom he saw
across here as to what he did on direct examination.

MR APPEL: Suppose he did? That would not make it redirect
if a mansays he saw John Prown on the northeast corner of
the street, and on cress-examination he says the north-
west corner; ’g.hat is cross-exemination.

MR FREDERICKS: But in reality he did notsay anything
different, itvas only made to @ppear so by the form in
which the questions were asked.

MR TORD: Because the questions were so inexact that the
answers vere ambiguous.

MR APFEL: I will heave to stert in zain and rejuve'nate
myself and start in and 1earn' a little law and practice
at the dictation of my friend.

MR FORD: I will give you all the assistance I can.

THE COURT: Let us get at this question. That does not

seem to be redirect, I am inclined to zgree with Mr Appel

that itas gone into on direct examination and again on

cross-examination, end that this is not redirect.
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MR FREDERICKS: Well, there is in my mind. I think fwom the
v&y counsel asked his question that made samething appear
in the record which is not correct.
MR APPEHL: I only asked questions; I don't make anything
appears. .
MR FREDERICKS: I suppose counsel asked the question and
very skillfully, too.
THE COURT: Objection on the ground it is not redirect ex-
amination, is sustained.
MR FREDERICKS: ©Now, after you looked out of this door,
Mr Ong, thesecond time, or after Franklin had looked out
of itv the second time, yousay youwent up there, then went
across, amd theiceme dwn here? A ves sir.
Q Where vere you on your way =-- vhere were you in that
walk when White end Lockwood walked ecross andcame over
here? A Iwas standing right near the doors of t}nat -
THE COURT: ,}ust step to the diagram and indicates A There
is a wholesale house right here; I think it vwas the Tay
Company, vholesale plumbers, I believe itwas, There, is an
entrance -- their entrance vas here, and I stepped right
there in front of that door, kind of got in close to the
door.,
Q@ Now, when you were walking up this way before you went

across here, did yousee vhat was going on here on the corner?

MR APHEL: Wait a momente. T obj ect to that upon the

ground that it is incompetent, irrelevant and immaterial
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and not redirect, the witness stated what he said and

éone there, and we cross- examined him, went over the

.route that he teook, and there is nothing to ask of him -

testified to on
in reference to anything else, but what he direct. examine-

tion.

MR FORD: I think his movements north on Los Angeles, back
south -- ' ,

TEE COUR';‘: Obj ection overruled.

MR APEL: Ve except.

A I didntt see until after I had crossed thestreet and
Started back on this side. 7

MR FREDERICKS: Did yousee Captain White go across from
this corner over to this?

MR APPXL: Wait a moment. I object to that because it a-s-

sumes a fact nottestified to by the witness on redirect.
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MR . FREDERICKS+ 1 am asking if he saw it.
THE COURT. Objection overruled.
MR . APPEL. We except.
A 1 did not.
MR . FREDERICKS. @ When you first looked out of the door
here was Captain White over on that corner that you know of?
MR « APPEL. Th=t is very leading, your Honor. He might as
ﬁell tell him he was not there or he was there, just what he
wants him to staté.»
MR . FREDERICKS. 1 will withdraw the question.
Q@ When you went out--when you looked out of thedor here
just before you stérted out did you see Captain White at
all? A No, sir.
Q@ DNow, after these two men--or did you see any one over
here onthis corner? A 1 saw Mr. Lockwood tlere.
Q@ Now, after you had come down--
MR . APPEL* He is going over the same evidence that he
testified to.
THE COURT. Object to it.
MR . APPEL* 1 have been objecting; what is the use of
objecting, 1 don't like to be.ambarrassed; it is disagreeal]
Your Honor can easily see it. 1 don't like to be interrupt-
ing counsel and the Witness.

THE COURT. 1f you object and the court thought it was im-

proper redirect 1 would sustain it.

MR . APPEL. 1t only embarrasses counsel, 1t only makes
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counsel look ridiculous to object to’things that are not
correct. |
THE COURT. Thgt is the only way to get it in the record.
MR . APPEL. Your Honor understands why 1 don't object.

1 object to his asking him concerning his movements he
testified to on direct examination were not redirect.

THE COURT. No question here at this time to rule on.

MR « FREDERICKS. @ When you were over about here, say, you
saw Captain White and Lockwood coming across here and then
as you say you went dom to that corner, is that correct?

A Yes, sir .

MR . APPEL. Wait a moment--

THE COURT. Strike out the answer for the purpose of the
objection.

MR . FREDERICKS*® 1 wi'1 not finish the question then .

MR. APPEL. Here is the way 1 get at it-- |

MR . FREDERICKS. Q When youfirst saw Mr. Franklin--

MR . APPEL* 1 will get at this way: The defendant here

attorney in leading the witness around where he wants him
to testify where he saw things and where he was and what
he did and by leading the witness in the menner he is doing,
and we assign the conduct of the district attorney as error,
and we assign the conduct of the court in allowing the

district attorney to proceed in that wzy as ErToT .

MR - FREDERICKS. @ ©Now, 1 will start the question again |
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Where were you--just point to it, Mi Ong, when you first
gs2w Franklin by the telegraph pole? A 1 didn't see Frank-
lin until these men were almost over to the telegfaph pole.
When 1 saw these men standing %here and 1 was standing

over here at the time going to this side of the stfeet.

Q How long were youand Franklin together in this asloon
here, approximately in minutes, before you went out and
went over there? A Al of ten minutes.

MR . FREDERICKS That is all.

RECROSS-EXAMINATION.
MR. APPEL. § 1 understood you to say just now to the
ques tion by the district attorney that youdidn't see
Franklin until you saw Captain and Czp tain Lockwood there
on the outside of that saloon, didn't you say that?
A 1 don:t think that was the ques tion .
Q Didn't you answer in that way, substantially in that
way ?
MR . FORD. He has enswered it . He has answered his under-
ganding of it . |
MR . APPEL. Now, youw Honor, lagan protest against this
man imerrupting my guestions for the purpose of enabling
the witness to give him a tip how to answer that question.

1 say it is the most outrageous condwe t as ever happened

or perpetrated in any court.
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THE COURT. No occasion at all for the interruption.

IR . APPEL. 1 can give his position—- |

MR .FORD. Objected to upon the ground it has been answered.
THE COURT ' Objection overruled. Answer the question . |
(Last question read by the reporter.)

A I will have to answer that--1 will have to go back to the
question 1 gave that answer to.

MR . FORD. 1 think the witness can give his answer without
being interrupted.

THE COURT. What is your answer? Answer it the best way you
@n . | ' '

A Well, Judge, the thing is that 1 would like to have the
question read that 1 gavethe other answer tb, because if 1
r emember right Captain Fredericks asked me where was 1 at

the time r. Lockwood and Captain White crossed the street
When Mre Franklin was standing by the telegraph pole and that
is the question thzt ir. Appel wants me to answer is the first
time 1 saw Franklin, 1 don't think that is right.

THE COURT. 1t seems to me the question ié a very simple one.
MR . APPEL. You are afraid of what 1 said.

THE COURT . Wait a moment, i, Appel. You haven't an answer
vet and you are entitled to one. What is your answer to
the question, Mr. Ong?

A 1 will have to have it again.

THE COURT. read the question.

(Last question read by the reporter.)
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MR « FORD. The Court please, 1 wish counsel would make his
remarks so low we could not hear them. They are dis-

concerting, the side remarks, they were not intended to be

overheard.
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MR APPEL: I will tell you vwhat I said..'You didn't hear
it, I will tell you if you want to hear, '
TEE COURT: I will attend to this now, gentlemen,--
Mr Appel, and gentlemen on both sides, it is true that
any conversation between counsel on the side between them—
selves in view of the arrangement of the tables heré, |
vhich is for your convenience end the better carrying on
of this work, it is de_sirdus --
MR APPEL I am addressing this man snd if he wants to
hear: an ear-drop -
TI{EVCOUB'.?:  Let me finish.
¥R APPEL: If he vants to know what I say, I will tell him
to his face. ‘ ‘
THE COURT: I want to say a worde In view of the arrange-
ments that have been made of the tables here for the con—'
venience of 211 parties, it is desirable that counsel try
and confer ambng themselves as quietly and in as low a tone

as possible so that the record will not pick up things

that do not belong in the record.. You have a right to con-
fer between yourselves - |
MR APH_*L‘L:' He didnt't pick it up.
THE COURT: HRit it is confusing to the court end the re-
porter and the witnessvand counsel on the other side to
détermine whether or not the conversation which is pvroperly
beirg held between counsel on one side, is intended for

the court end the reeord of not, Tnere has been some 1i
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tle ci?nfusion -

MR APPEVL:' Your Honor prohiblt me from talk1ng‘>

THE COURT: No, M~ Appel.

MR APPEL: Your Honor allows them to sit there close to
the Tjury and ever,fthing they say can e heard by the

jury. _We‘si_t} over here, snd no one can hear.

TEE COURT: My remarks are zddressed to both sides and I
hope it will not be necessary to turn the tables around the
bther way; it is harder to work that way, but if counsel
will comply with the suggestion --

MR APPEL: Vhagt is it that I said that is improper?

THE COURL: I don't know'.‘

MR APPEAL: You dontt know! I whibld like tcknow, your
Bonore If I said anything improper I certainly don, t want
to say --

THE COU?D: Surely there can be no misunderstanding

e.bout that I think.

MR APEEI: I addre ssed a remark to counsel. .
THE COURT: If it isntt clear I will have the record read.
I think itis perfectly clear. ‘

MR APPEL: Well, are we going to have en enswer to my
question?‘ That is a2all I vant to know just now..

TEE COURT: Vhat is your answer';’ A I dontt remember
what I d:".d say to that que'stion_now.

MR APPHL: Now, youssid that you eznd Frenklin were inside

of the saloon for ebout 10 minutes; didn't you say that? |
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1} Yes sir,

Q@ Now, when I examined you you didn't sy it was Frank-
lin that you had seen in the saloon; yousaid itwas a man
who zcted suspicious, and you thought that was the man '
you were after, didn't you? A Yes, I guess I said that.
Q@ DNow, vwhen the District Attorney sys, "How long you
and Franklin" -- assuming that you knew that it was Frank-
lin -- you had seen in the saloon; how long you and Franklim
were inside the saloon, youvery kindly end generously

said to him;for ten miriuttes.‘

MR YREDERICKS: Just a momente That is obj ected to, may
it please the court; it is not fair tb the witness. He
said on direct examination this man whom he saw there he
afterwards learned to be Franklin.

THE COURT: TRead that question., (Last question read by
the reporter.) Onhjection overrulede A Yes, I said tmmt.
I thought it was understood this was Franklin.

MR APPEL: Vho did youepect understood that, I?

MR FORD: Oh, that is objected to-as irrelevent end imma-
terial; essuming that the witness expected counsel to
understand anything. I don't think he doese.

TEE COURT: Opjection overruled.

MR FREDERICKS: Read the questione.

(Last question read by the reporter }
A Yo, not you, Mr Appel in particular, but from my tes-

timony of yesterday when it ceme out that this man vhom I
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thought vas Franklin, turned ojit to be Franklin, and wha
CapteinFredericks asked me this morning how long Franklin
and myself were in the saloon, naturally thought that is
vho he meant - Franklin.

MR AFPPEL: Did you at any time see Captain White and Cap-
tain Lockwood at the southeast corner of Los Angeles and
Third street together? A To the southeast commer?

Q@ Yes gir. 'A No sir. |

¥R FREDERICKS: We submit, counsel is not pointing to the
southeasi; corner, ’

MR APPEL: This is the sal;theast cornere

MR FREDERICKS: Down there.

MR APPEL: You ha&ve it here --- znywhere youwant it --
did yousee Ceptain Vhite and Captain Lockwood together
upon this comer which the District Attorney says is the
southeast corner of Los Angeles and Third street? A I
did not.

Q This is the southeast corner, Mr Fredericks?

MR FR DERICKS: Yes, that is the southeast corner.

MR APPEL: This is noi‘t‘n in this direction?

MR FREDERICKS: Yes, straight up.
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MR. APPEL. And the left hand side is east. 827

MR . FREDERICKS. fThe left hand side is west.

MR . APPEL* Thank you.

Q Well, now, 1 will ask you whether upon that day at any .
time you saw Captain Lockwood and Captain White, according
to the district attorney, on the southwest corner of

Los Angeles and Third streets?

MR . FORD. Come across diagonally to the southwest, you have
the nor theast.

MR . APPEL. 1s thies northeast?

MR . FORD. Yes . |

MR . APPEL. All right. We are at the nor theast corner of
Los Angeles and Third streets, this corner, anyhowsyw.

did you see them together? A Yes, 1 saw them onthe nor th

east © rner.

Q Where did White éome from to that corner? A 1 don't
know .

Q Was he up here inside of the house on the corner--
wasn't there a house, a building.of any kind, and 2 fence?
A Yes,there was a kﬁilding there.

Q pid he come from the inside or from  the top or where

L

did he core frem? A 1 don't xnow where he come from.
MR . FORD. We object to that onthe ground it has been
gone fully into . '
MR . APPEL. Fully gone into--

THE COIRT~ Qverruled. You have the ques tion?

MR . APPEL. Fully, vyes, 1 think it is fooling on your

scanned by LALANLIBRARY ¢




DN DN DN = et e e e
B R B o b 39858 & R @ b = 5

WO 00 =3I S OUU W W N

1828
MR . APPEL. ‘Q Now, did you see Captain White and Captain
Lockwood on this corner, on the --what corner is that?
MR . FREDERICKS. The southwest corner .
BY VR, APPEL. Q The southwest corner? A UNo, 1 did not.
Q@ You didn't see him? A TNo.
Q 1wow, when you were inside the bar there ard you 8 aw
Franklin looking through this door, is it? A ¥es, sir.
Q - You looked cut yourself through the same door? A Yes,
sir.
Q Franklin was inside of the saloon when you looked through
the door? A vyes--well, 1 don't know, he went towards the
back. |
Q ®e went towards the back? A Yes, sir
Q@ Did you see hir go out? A No, he went towards the back
of the saloon as 1 went towards the front and looked out
and 1 left.
Q You went out? A VYes, sir.
Q You saw lockwood over here on this corner? A Yes, sir.
¢ Wheat was he doing there? A Standing there.
Q Did he have his h=nd in his pocket? A 1 don,t remember.

Q Which way was he looking? A 1 think he was looking

east--west.

Q@ Looking wast? A 1 could sse his face, 1 could see his

face.
0 Phat is the width of the strest there?

v

A Th-t sireet is

gtreet.

quite wide, 1 suppose 1t is a 90 fcot
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Q@ You are not Doctor Ong? A No, sir.

1829
Q@ 90 foot street? A 1 am just approximating it.
Q You are a doctor, aren't you? You follow the profession

of a doctor? A No, sir.

G All right, 1 am glad to hear it. Thzt is &all.

MR . FREDERICKS. That is all.

THE COURT' Gentlemen of the jury, bear in mird your former
admonition. We wili tzke a‘recess for five miputes at thi!
time.
(Here the court took a recess. After recess.. Jury returng
to court room. )

THE COURT. Who is your next witness?

MR . FORD. If the court please, there were scme exhibits
introduced inthe caée of People versus Franklin at the pre-
liminary examination, the exhivits were ﬁrought up to the
court room while we were in the court room of Department 11
and handed at that time to lr. Keetch and delivered by M.
Keetch to the clerk and they were mislaid and among them was
a memorandum we desired tc examine the witness on,tbut

we are unable to locate it.

MR . ROGERS. wWas that read into the record?

MR . FORD. A%t the pre liminsry examination. It was that
telephone memorandum of Miss Prouty .

MR . ROGERS. That is all right.
MR . FORD. Counszl stipulates she may refresh her recollec-

3

tion--
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MR . ROGERS. 1f the memorandum has been mislzid, if your

Honor pleasg, we s=e no objection to counsel using the
official transcript of the preliminary examination, into

w hich the memorandum was read.

MRS.ILENE ANDRETWS,
called as a witness on behalf of the prbsecution, having
been first duly sworn, testified as follows:

" DIRECT EXAMINATION.

MRT FORD..Q State your name infull, please.
A Vrs. Ilene Andgrews. » A
Q Mrs. Andrews, your name was formerly Ilene Prouty?
A vyes, sir.
Q Mrs. Andrews, you were called as a Witness in the case
of the People of the state of Californis, Plaintiff‘vérsus
Rert F Franklin in Judge Young's court, Justice court
on December 11, 1911, znd testified as a witness? A4 Yes,
sir .
Q Prior to that time on Novenber 28th--27th, 1911, what
business, if any, Weré,you engaged in? A Telephone
operator.

Q And at what place? A El Uonte.
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Q@ El Monte, this county? A Yes si_r'.

Q@ And do you know MT George N. Lockwood? A Not person-
ally.

Q But you kno-w tho he is? A Then I see him.

Q Did yousee him on the 27th day of November, 1911?

A Yeg, |

Q At what place? A The telephone office.

Q@ At the telephone office at El Monte? A Yes sir.

Q At that time did he have a telephone conversation with
anyone? A Yesg sir.

Q You recall writing a slip, telephone slip, as to the
time the call was made and to vhom itwas made? A Yes,

Q@ And that slip was introduced in evidence at the pre-
liminary examination? A Yes.

Q The sliip has been lest, Miss Prouty, and I attract your
attention to page 47 of the transcript in the case of

the People of the State of California, versus Bert H.
Franklin, preliminary examination being held on the 1llth .
dy of December, 1911, and I will ask you to state vhether
or not that slif;was as follows: "5:20 P.,M., No.371;

sent paid. E.B. Minutes, 2, sec.; Toll, 15, mess: total,
15; Monte 11-27-11l., Operator No.3; 0.X. from office |
at Be.Branklin at A 4899 L.A." Vas that the memo randum
made by you and to vwhich you have now referred? A Yes

sir.

Q At the time the telephone comversationwas had? A Yesj
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Q@ At vhat time on that day did that telephone comver-
s_ation occur? A Apout 20 minutes past 5 in the evening.
8 5:20 P.M. Just state what occurred :.%t that time when
Mr Lo'ckwood came to the telephone office? A Thy, they ask
ed me to call Bert Frankline.
MR ROGERS: This, of course, your Honor please; ve make
the general objection that it is inc ampetent, irrelevant
and immaterial and hearsay and no foundation laid. I ec-
cept ‘i"rom the ohjection my statement that they might use
the transcript of the preliminary instead of the original
document to the same effect for the same purpose if the
original document wes here. |
THE COURT: Overrulede.
MR ROGERS May I have the same objection right straight
through to this line of testimony?
THE COURT: ' Yes sir.
MR ROGERS: The same ruling and exception .
WR FORD: Just state vhat occurreds A He said to call
Bert Franklin at 4899 at Los Angeles.
Q That is, Mr Lockwood said tmt? A f‘es sir, =nd I call-
ed him, or got him =t the phone through the other oper-
ator, and they had their conversation.
Q@ Now, at the time they had the conversation, who else

was present in the office with Mr Lockwood besides your-

self? A The District Attorney.

Q J. T.Bredericks? A vYes.
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Q At that time did you mske -- did you listen to the con=-
versation that was held between A-4899 and Mr Lockwood at ‘
your office? A I was asked to. I listened to it.

Q At vhose request did you listen to it? A At the re-
quest of both Mr Lockwood and the District Attorney.

Q@ Did you make a memorandum at that time? A Yes.

Q@ As to what was said over the telephone? A Immediately
afterwards.

MR ROGERS: My objection, of course, runs to this as well
as to the othere

THE COURT: Yes sir. The same obj etion, the same ruling
and the same exceptione.

MR FORD: That memorandum, where is it now? A Vhy, in
the District Attorney's officee

Q Well, the memorandum was used Wy you at the time of
your testimony in Judge Yourg's coﬁrt and was introduced
in evidence at that time, was it not? A Yes.

é That memorandum has been mislaid, Miss Prouty, =d I
will attract yourattention to the record on page 49 of

the said preliminary examination, the exhibit teing as fol-
lows: "To Bv. Franklin, A-4899, L.A.; hello, do you know
vho this is? Well, I couldh't get in today as I‘had some
hay dowvm --" That is erroneously spelrled d-a-y, but it
was h-a-y. "I had some hay dovme Yes. Well, did you do

thet to make certain things safe? Yes. Well, come quietly

scanned by LALESLIBRARY




-y

© 0 = S Ut ks W o -

O NN DN DN e e e e e e ek ped e
=77 S~ JC SR \\ = e S o B« < B B~ ~E 2 S~ TR NG T S

R 1834
sb as not to wake the folks up. I will te there at 8:30.
Better make it 9. All righte. Shall I bring the other |
party along? }Vhat party? The big fellow? Yes, bring him.
Signed, Ilene Prouty." Was that what youwrote down at
thst time? A Yes,
Q@ TNow, attracting yourattention to the conversation,
"Hellow" , who said that? "Hello', do you know vho thisis?"
A Mr Lockwood said that.
Q@ The next one, "Well, I couldntt get in today as I
had some hay dovmn", who said t18t? A MT Lockwood.

Q The next word, "Yes," A Mr Franklin.
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Q The next, "Well, did you do that to mzke certain things

safe?" A Lockwecod, 1 think.

Q Mr. Lockwcod said, "Well, did you do that to make certain
things safe?" "veg," A ¥, Franklin.

Q The next, "Well, come quietly so as not to wake the
folks up." 7 A Mr. Iockwood.

The next, "1 will be there at 8:30."% A lr. Franklin.
The next, "Better make it 9%"? A Lockwood.

Next, "All right"? A Tranklin.

"Shall 1 bring.the other party along?" A Franklin.
Next, "What party?" A M. Lockwood.

Next, "The Big Fellow?" A TFranklin.

The next, "Yes, bring him." A Lockwecod .

That was the substance of the conversation held on that

O H O OH O O H O

occasion? A vyes.
Q Do you remember it any more in detail now than what that

memorzndum contzins? A No.

THE COURT. Mr. Williams, did you hear the testimony of this
witness?

A JUROR. 1 did.

THE COURT. Any jurors like to have it read?  All right.

M » FORD. Cross-examine .

CROSS-EXAMINATION .

NR . ROGERS. 1 didn't get your name, What Was it, please?

A 1%t is Ilene Andrews .

What is it, please?
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Q@ Mrs. Andrews? A Yes.

Q@ Mrs. Andrews,‘did you ever see this gentleman before?
4 TXNo.

Q Did you ever hear him talk over a telephone? A ﬁo.

Q Those that you did hear talk over the telephone, so far
as you know, were Lockwood and a vcicerat 48SS A?

A ves.

Q Did you ever see Franklin? A At the trial.

Q Did you ever see him before that? A To.
Q--Preliminary Examination? A Vo.

Q Did you know his voice? A No.

Q Are you able to write shorthand? A No.

Q This'wasﬁagen in longhaﬁa? A Yes.

Q Did you tzke it as they spoke it or did you write it
directly afterwards? A Directly afterwards.

Q Now, Mr., Lockwood and the districf attorney reguested you

to listen to the conversation and make a remorandum of 1it,

ig that right? A ves.

Q And you have given us the time as 5:80 inthe afternoon?

A vyes
Q When you reachad lr, Franklinm, that is, do you reczll

whether you reached him directly or whether someonse called

him to the 'phone?
A He was called to the 'phone.

4 him after you had gotten the nunber?

Q Someone calle

A Yes.
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1837
Q@ Was it a woman's voice or a man'’s voice that replied at
A 4899 first? A 1t was a woman's voice.
Q A woman's voice? A ves .

Q@ Who paid for the message?l Mr. Lockwood .

Q@ And who ordered the message? A Mr. Lockwood.

@ A 4892 did not call El1 Monte? A No.

Q Lockwcod called Franklin up? A Yes.

Q@ Or whoever was at A 48997 A Yes.

Q And the district attorney, as you call him, i&r. Fredericks,

stood where he also could listen to the conversation?
No . '

1 veg ybur pardon? A DNo, he did not.

Was he in the office at the time ? A Yes.

is there a booth thers? A Yes.

O O O O =

Did Mr. Lockwood go inio the booth? A Yes.

Q@ And where did the district attornéy stand when Mr., Lockwoo

Q At the-- A At the of fice window.

Q When the order wae put in by Mr. Lockwood to call up A
4859 the district attorney heard that? A Yes.

Q And the district attorney joined inthe request that you
should listen to the comersation? AA vyes.

MR. ROGERS . That is all.
REDIRECT EXAMINATION .

d

BY MR . Ford. Just a moment, Mrs. Andrews. You called up

A 48997 A Yes.
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Q And the man who answered at the other end responded to

the néme of Franklin?

MR+ ROGERS. pardon me, that is a bit leading and suggestive

and moreover, if is not the correct relation of what the
witness has said. She said when she called up A 4899 a
woman's voice responded.

MR . FORD. 1 directed her attention to the woman and then
to the man. | -

Q TFirst a woman responded, and a man responded? A Yes.
Q Did he respond fo the name of Franklin?

MR . ROGERS « Pardon me, leading and suggestive. Let her
gtate what was said.

MR..Ford; 1 was doing it to save time.

THE COURT+ 1t is leading, but harmless in this instance.
MR . ROGERS. Yes, 1 don't think it amcounts to anything, as
farms we are concerned, anyhow.

MR . FORD.. Well, then, don't object. Was the question
answered?

THE REPORTER  No.

( Question read.) A Yes.

MR . FORD. That is 2ll.
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EULA HiTCHCOCK, a witnesscalled on tehalf
of the People, being first duly sworn, testified as fol-
lows: B

DI REGT EXAMLN ATTON
MR FORD: State your name? A Fula Hitchcock.

Q Try and answer so that all the jurors can ﬁear you,
Tiss HitéPcock. Where do you reside? A 1245 Court
street.

é Los Angeles, California? A Yes, sir.

Q@ Vhat is your dbcupation?v A I zm a detective.

Q@ Connected with vhat office? A The Distfict Attorney
of L,os Angeles County.

Q And how long have youileen scting in thetcapacity with

that office? A Why , I think about four years.

Q@ Do you know one Flora -- Mrs Fdora Caplan? A Yes sir,

Q Who is she?

MR ROGERS: Pardon me; I think that is calling for a con-
clusion a2nd I object on that ground.

THE COURT: Objection sustained, | » 7

MR FGED# Did you do dﬁy work on the case of the People
of the State of‘GaiiIbrnia against Je. B. McNamara and JeJe
McNamara, William Caplan and others? A Yes sir.

Q Did you ever make any search for the wife of William
Caplan? A Yes sir. |

Q@ Who was otherwise known as Dave Capdan,wa2s he not?

A I think so.
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Q  Vhat vas her name? A TFlora Caplan, I understood.
Q Did you ever meet Flora Caplan? A Yes sif.

Q I hand you a document. which I have already shown to
counsel for the defens, which purports to be a subpoena
for Flora Caplan in the case of the Peoplev ersus J.B.
MCNamara. Did you ever see that document before? A Yes
sir.
MR ROGERS: Pardon me; I think counsel has not correctly
stated the document. WYay I see it just a moment.

THE COURT: You are entitled to see it before it is shown
the witness.

MR FORD: I did show it to him.

MR ROGERS : COunsél says that purports toke & subpoena in
the case of the %eoﬁe against Je. Be. McNamafa. As a mat-
ter of fact, it does note It purports to be a subpoena

in the case of the Peoplse of the State of California
versus M. A. Schmidt, J. B. géNamara, Je T+ McNamara,
Wiliam Caplan, John Doe, Richard Roe, John Styles and
Jane Doe, not J. B. McNamara.

MR FORD: It beging with Jd. B. McNamara and others, if
counsel prefers to have the whole of it read.

MR ROGERS: e might es well understand what it is.

MR FORD: I will have the whole of it read in evidence be-
fore long.

Q I will correct my question to include all of them,

which purports to be a subpoena in the case of the Peop
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of the State of California, versus M. A. Schmidt, J. B.
MCNamara, J. J. McNamara, Williem Caplan and others, Did
you ever see that document before? A Yes sir.
Q@ Where? A Well, I carrietji:with me from Los Angeles to
San Franciscoe.
Q@ Dig yousee the document on the date it was issued by
the District Attorney vho issued the subpoena, Mr Hill?
A  Why, I think it was the same day; I saw it previous
to the time I served ite.
Q@ Did yousee it sbout that date? A fes sir,
Q@ I attract your attention to a return meade on the back
of the document dated the 28 day of July, 1911l. Did you
make that returné A 'Yes sir‘.
Q And on vhat date did you make that return? A On
the 28th day of July, 1911.
MR ROGERS: .:J'ust a little louder, i‘f, you please, Miss Hitch-
cock. A The 28th of July, 191l. |
Q BY MR FORD: Now, vhat did you do with that document --
did you receive it before the 28th day of July, 1911?
A Yeg sir.
Q Vhat did you do with it after you received it? )
A I kept it in my possession until I found Mrs Caplan.
Q There did you find Mrs Caplan? A At La Hunda, -
Californiae.
Q VWhat county is that in? A San Mateo County.

Q Just describe the place where you found Mrs Caplan?
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A Vhy --

MR APPEL: We object to all of this as being collateral
to any issue in this case; it is incompetent, irrelevant
and immaterial. We do not think we are concerned whether
Mr Caplan was in a tomb or whether she was anywhere else;
what have we got to do with that wh ere she slept or where
she wen_t". around; vwhat has that to do with this case?

¥R FORD: I do not want to lead the witness, and I do not
want tostate wht I expect her to testify to; because I
would be accused ot tipping the witness.

MR APPEL: Youseem to admit --- weobj e’c;t to that on the
ground it is immaterial, hearsay, no foumation laid. The
court and coumel on the other side ought to have some
fourdation laid so that we cansee the trend of the testi-
mony s How is your Honor goilng to rule nn matters of

this kind unless the foumation is laid?
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MR+ FORD. 1 think it appears, she is a witness, and we
will show some acts on the part of the defendant or his
co-conspirators as affecting the witness. _
MR . APPEL. Now, there is another one of those--
MR FORD-. 1 have notivsaid what the atts were, and have
refraired from deing so.
MR . APPEL. You are accusing flies of doing something.
There are promises here, your Honor, and these promises
to the court will lead to an abundance of hearsay matter to
come before the court, assuming under your Honor's ruling
it would ®e proper to admit it, there should te some founda-
tion laid, otherwise after a while ﬁe will have a mountain
of testimony and your Honor does not know, nor do we know
where the connection is to be made so as to make it reasonab
adkissible, and 1 think they ought to show the acts of the
defendant first. |
THE COURT. Let me see that subpoena. (Same is handed to
court. )
¥R. FORD. On the point raised by counsel, if the court

please, the authorities have frequently said that seldom do

conspirators enter into any express or Written agreement

saying we will conspire together to do this or to do that,
the only proof as to the existence of a conspiracy in many

cases is Py showing acts on the part of various people.

Ly

TEE COURT. 1s this question prelirinary?

MR . FORD. 1t is a preliminary question, laying the foun
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tion .

THE COURT. That is all you need to do is to say it is bre-
liminary.

MR . FORD. Very well, then.

THE COURT. And the court must, of course, assume that
statement to be made in good faith and act on it and overrule
the objection .

MR . APPEL. Exception.

MR . FORD. Read the question.

(Question read.)

A 1In the Santa Cruz mountains, about, 1 think about 20
miles from Red Wood city.

Q@ Can you describe é little more particularly, the exact
spot where you fcund her? A Well, La Hunda is a small

camp and this place where 1 found Mrs. Caplan was near this

[

canp .
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Q@ Well, what sort of a place was she in? A It was a
smali summer -- small house.
Q Many people there? A No, there was no one except Mr
Morton, Mr Morton's wife, aznd the two Caplan children and
Mr Morton's littledaughter at this house.
MR ROGERS: In the house? A In the house, yes sirv.
MR ROGERS: I would like to have the answer read,

(Last answer read by the reporter.)
MR FORD: TwWere there any other houses near this place?
A Well, there were -- there vas one house, be perhaps
one city block away from there.
Q@ Is the place -- was the place at that time sparcely
populated or thickly populated?
MR ROGERS: I object to that as absolutely immaterial.
THE COURP:" Objection sustained.
MR FORB: Were there many other people in the vicinity?
MR ROGERS: That is objected to for the same reason and
upon the same ground.
THE COURT: Objection sustained.
MR FORD: Can youdescrive the place in more particular
terms thean you have done -- the court will pardon me;
I cen probably reech it by one kading question.
THE COURT:" I think you had better refrzin from =sking
leading questions. |
MR FORD: Was it in the .=oods?

MR ROGERS: Oupjected to as incompetent, irrelevant and
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immaterial, because anybody who lives in San Francisco
during the jionth of July --

THE COURT: Objection sustained.

MR FORD: If the court please, part of my object was to
show that this womanwas hidden away there to prevent

her fram being served with a subpoena.

MR WGERS: To prevent her from being served with a sub-
poena when there are 75,000 people out of San Francisco
in the Senta Cruz mountains.

THE COURT: You have shown where she was.

MR FORD: Well, on the 28th day -- let me have that docu~-
mente You may refresh your recollestion by this retum
and state what day you saw Mrs Caplan up there? A July
28th, 1911.

Q VWhat did you do when you saw her? A I addressed her .
as Mrs Caplan and she asked me how I found her, and I read
the subpoena to here.

MR ROGERS: I object to that as hearsay, of course, incom-
retent, and move tostrike it out as hearsay. ‘
MR FORD: Part of what transpired there,

MR ROGERS: Of course,we can alwzys be bound by vhat Mrs
Caplan said up in the Santa Cruz mountains. |

MR TORD: I don't care snything about that. Did you serve
this subpoena on her'? A Yes sir. |
Q@ This is the subpoena which you served on her at that

time? A Yes sir.
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MR FORD: I offer it ineridence as }-Deople's exhibit 14,
I think it is, and I will read it in the record.
MR ROGERS We object --
MR APPEL: Object to that as incompetent, irrel erant and
immaterial and hearsay for any purpose \'Matsoevef; the con-
tents of it cannot be evidence of any facte | |
THE COURT: Objection overruled.
MR Ai’i’EL: We excepte
MR ROGERS: Just & moment before you read thate Mr Dem
called my attention to a remark that I did not notice,

and if I may be permitted, Idesire to enter an exception
to bhe remark of counsel "That Mrs Caplan vwas hidden away™.
MR FORD: I think the jury has been frequently admonished
if I didmake such remark, it was addressed to the court,
and not to regard my remarks as evidenc e‘. If I did make
such a remaerk to the court, I didn'f meke it to the jury,
and I ask your Honor to instruct the jury. A
THE COUR': Gentlemen of the jury, you are not to regard
the remarks as evidence in this case.
R APPEL: Yes.
MR FORD: (Reading:) "In the Superior Court of the
County of Los Angeles, State of California., The People

of the State of California, against M. A, Schmidt, J. B.
McNamara, ..T'. J e McNemara, William Caplan,‘ John Doe, Richard

Roe, John Stiles and Jane Doe. Subpoena. The People
of the State of California: To MTrs Flora Caplan, 1241
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Goldeﬁ Gate avenue, San Francisco, California. You are
commanded to gppear before the Superior Court of the
County of Los Angeles, state of California, at the court
room of s aid court in the court house of said Los Angeles
County, on the 1lth day of October, A.D., 1911, at 10
o'clock AXM., as witness in a criminal zction prosecuted
by the People of the State of California, sgainst M. A.
Schmidt, J. B. McHamara, J. J. McNamara, William Caplan,
John Doe, Ricpard Roe, John Stiles and Jane Doe, on the part
Bf the People. Given under my hand this 17th dayof July,
A.D., 1911, T.D.Fredericks, District Attorney of Los Ange-
les COunty, by A. J. Hill, Deputy. SState of Calffornia,
County of Los Angeles., ss. A. J. Hill, of =aid Los Angeles
County, state of California, being first duly sworn, =
says that MTs Flora Caplan resident of the city and county
of San Francisco, state of Califomia, is a necessary ad
meaterial witness for the i’eople in the zction of the i’eople

of the State of Califomia, sgainst M. A. Schmidt --
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MR+ ROGERS. 1 think the affidavit is not part of the
subpoena. -

THE COURT. Wait a moment. The affidavit is no part of the
subpoena . ‘

MR. FORD. 1f the court please, 1 have identified the entire
document .

MR . ROGERS. He has offered the subpoena.

THE COURT. 1 understand the subpoena only has besen offered;
if you desire to offer the affidavit you will have to make
the offer and let them get an exception in the record.

MR . FORD. This is a foreign subpoena, and the affidavit

is part of the foreign subpoena.

MR . APPEL. 1%t is not. 1t is an affidavit--

MR. FORD. Have 1 a right to talk to the court without being
interrupted. We offer the whole document as a foreign
subpoena, and & foreign subpoena consists of the subpoena
signed by the district attorney, by the adfidavit of the
person who swears that he i3 a materizl witness or she is

a material witness, and then the order of the court serving
it and ordéring it to be served out of the county and regquir
ing the witness to appear, cer tainly that order of the

court is absolutely necessary before the witness can be
corpelled--

THE COURT. 1t may be that was yowr offer vefore but 1

didn't so understand and the record ought to be clear

on tﬁe subject.
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MR . APPEL. Your Honor, if 1 remember rightly, and I
haven't read the provisions of the code for about 20
years, tut 1 have done this so often--the Code provides that
a subpoena maf be issued in the usual form but that a witnes
¢utside of the county where he is required to be, need not
attend unless the order is made by the court .
THE COURT. The court agreed with your view of it, lMr. Appel.
MR . APPEL. Upon application being made under oath--
affidavit being made under oath showing thaf the testimony
of the witness is material ‘to the marty seeking the attend-
ance of thewitness. Now, that affidavit is only for the
court, Your Honor will see,to act upon c«in order to et
the court's order. The subpoena itself, you know, is the
subpoena issued under the seal of the court by the clerk.
The order of the court is attached to it because orders
of the court extend;;: beyond the jurisdiction of the county
while the subpoena of the clerk does not extend beyond the
county . 1t is only the order of the court, the court being
a court of jurisdiction all over the state, therefore, it is
the order of the court that gets the witness down, and that
affidavit is only for the court's information.
THE COURT. The court is agreeing with you about that.

Do you want an objection here?

MR . Appel. We object to the affidavit because it is hear-
say, it is incompetent, jrrelevant and imraterial, and we

ake the objection at this time, that any-¢

might as well m
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1 don't know whether it appears--this wibnesé being the

2
IE 4

S
i N

same name..as the woman there, that ghe could not be a
witness and no court had jJjurisdiction in subpoenaing her;’
MR .« FORD. ¢f the court please, the case which was on
trial at that tiﬁe was the case of the Feople versus

J. B. McNamara and Mrs. Caplan would be a competent witness
and could be compelled to testify if she were in court.

1t was necessary, in order to make the subpoena effective,
that the district attorney or one of his deputiss make
affidavit, and that the court make an order. Now, as

to the order--we only want the document containing those
acts in order to show the things that were done. The order
of the court is an order of this court, that is, of one

of. the judges of this Superior Court, and gpeaks for itself.
The court, 1 think, could take judicial knowledge of its
authenticity, but the witness she took the entire document,
including the affidavit and the order.of the court, all of
which goes to show that the witness was about to be called
as a witness, all of which goes.to show the steps taken in
order to produce herAin court . Now, we will introduce
other evidence showing that she was not introducéd in
court, and what became of her, and why, amd 1 think

that probably explains it sufficiently to the court to see

the necessity of our having the whole document in

evidence.
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The question here is, was this woman a witness, and was
she about to be called as a Witness' in court; what steps
vere taken to.secure her attendancee« One of the steps
taken to secure her attendance was the procuring of an
order from a ,jjldgé of the court in which the case was
being tried, Judge Bordwell, and the thing upon which Judge
Bondwell actedwas the subppena and the affidavit, all
parts of the same document. That is one compl ete docu-~
ment, =nd I offer the entire document for the purpose of
showing what vas dore in the way of preparing the subpoena ._
for service, and the document speaks for itself what was
don ee '

MR ROGERS: May I inquire, if your Honor please, if coun-
sel contends that the affidavit of the District Attorney

to certain effects, is proof of the fact therein stated.
MR FORD: It isn't proof of the fac;,t, and I will concedie

it is not, z2nd I dontt offer it for the purpose of proving
the fact she was a material vitness. I don't offer it

for that purpose, but I do offer it for the purpose of
showing that the District.Attorney svore that she was a
material witness and that sfeps were taken to produre her
attendance, and that the question whether or not she was a
material witness; in an event of that kind, is absolutely
immatérial. The quesftion' is different from perjury --
THE COURT: With that statement) you do not offer it for,

the purpose of showing she was a material witness, that
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draws the force out of the objection and th'e objection
will be overruled in view of that statement.

MR ROGERS: If your Honor please, if it is admitted
for a limi ted purpose, the court must instruct the jury
for the.purpose -

MR FORD: If "che.court please, we ohject to the jury being
instructed, because it is absolp.teiy immaterial whether

the witness was material or not. Section 1337 simply pro-
vides that where a person is about to be celled as a
witness, it is a crime to do certain things with that wit-h
ness. It is different from a case of perjury. In perjury
the person must not have only sworn falsely, but sworn
falsely es to a material facte. In the Bxibing of a wit-
ness to leave the state obr to leave the country or to B
swear falseiy, in the crime of bribery, it is absolutely
immaterial whether that testimony of thewif,ness ws mater-
ial or otherwise, end so there is no necessity for in-
strucbting the jury in this matter, end we would object to
it merely btecause it may give the jury an erroneous idea
that the testimony of such a witness has to be material,
end that is not the leaw.

THE COURT: Gentlemen of the jury, you have heard the ad-
mission &nd stateﬁent of the District Attorney thait the
affidavit which has been pertially read, that is about

to be presented to you in evidence is not offered for

the purpose of showing that the person subpoenaed was &
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material vwitness, but for the purpose of showing that

due form was carried out in the issuance of the execu~
tione You will regard that statement and the court direcfs
you that the statement is a proper one to regard, that |
the showing does not constitute the mrson served as a
material witness. v

MR ROGERS: Pardon me just a moment, The affidavit speaks
of ;arx necessary d material,. Wil;l Srour Honor add the
wrd "necessafy" to your instruction.

TEE COURT :. Yés, the jury will bear in mind the instruction
and add the word "necessary".

MR FORD: It doesn't prove and is not offered for the
marpose of proving that the witness was a neessary and
material witnesg. That is the full scope of the limita-
tion necessary or material -- either necessary =d material
or necessary or materizal,

MR APPEL: Both ways.
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MR. FORD. (Reading) " State of California, County of
. v County
Los Angeles, SS. A. J. Hill, of said Los Angeles/ State,

of California, being duly sworn, says that Mrs. Flora

. Caplan, resident of the city and county of San Francisco,

State of California, is a necessary and material Witness
for the people in the action of the People of the State of
California against M. A. Schmidt, J. B. McNamara, J. J.
McNamara, William Caplan, John Ioe, Richard Roe, John
Stiles and Jane Doe, and he verily believes that the
evidence of the said Mrs. Flora Caplan is material, amd
that her attendance at the trial is necessary§ wherefore,
he prayé for an order for the attendance of said Witness.
A. J. Hill. Subseribed and sworn to before me this 18th
day of July, A.D. 1911, H. J. Lelande, Clerk, by Geo. O.
Monroe, Deputy.

State of ®alifornia, County of Los Angeles, SS.

Upon readding the foregoing affidavit, it is ordered
by the Hon. Walter Bordwell, Superior Judge of Los Angeles
County, that Mrs. Flora Caplan do attend as witness before
the Honorable, the Superior Court of said Los Angeles
County, as commanded bythe foregoing subpoena. Done at
the court house in said County of Los Angeles, this 18tk
day of July, A. D. 1911. Walter Bordwell, Judge of the

Superior Court .

MR . APPEL. We move to strike out the return, because the

return is incompetent, irrelevart and jmmaterial for any ¢
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purpose; that it doesn't appear that the subpoena in

question was served by any person authorized to serve the
subpoena . Appears to have been served by the witness

in question, she could not act as a deputy sheriff urnder

the laws as they existed, therefore, there was no proper
return of the subpoena, and no proper service of the sub-
poena s

MR . Ford. 1 will concede that the form of the return is
defective, but the witness has testified that the writing
therein is in her own handwriting, and was used by her to
refresh her memory, and the form of the return may be
defective, nevertheless, she testified she returned it .

MR, ROCERS. Then it has no business in the record; a
private individual cannot swear to the service of a subpoena
The name of the sheriff is not on there. The sheriff is
blank. | |

MR, FORD. 1 will withdraw it if there is any fight over it.
MR . APPEL® She couldn't hold office; she couldn't be the
sheriff of the county at that time. '

THE COURT. The return is withdrawn.

MR . APPEL. Your Horor can see that the serwice is absolutel

void.,
MR . FORD. The service is not absolutely void, the return

is void.
MR . APPEL. One who couldn't be 2 cheriff himself, could

not be a deputy--
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THE COURT. The return is not offered in the record.

Gentlemen of the jury it is adjourning'time.

(Jury admonished.)

(Recess until 2 o'clock P.M.)
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