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AFTERNOON SESSION JUNE 11, 1912. 2 P.M,

Defendant in court with counsel.
THE COURT. The witness will take the stand. All parties

are present, proceed.

KURT A. DI EXELMAN,
on the stand for further direct examination:
'MR. FREDERICKS. 1 have just been goiné over the reporter's
- record of a question and answer of Mr. Cooney's this morn-
ing your Honor. .
THE COURT. On what page?
MR . FREDERICKS. On page 1488, and it is just possible
there may be a little ambiguity as to who Mr. Cooney was
referring to, in lines 17 and 18 and if there is, while
Mre Cooney is here, we would like to clear it up.
THE COURT. You want to withdraw this witness at thie time
for that purpose? |
MR . FREDER1CKS . Juét a moment, your Honor.
THE COURT. All right. “

(Discussion.)

P. J.COONEY,
recalled by the prosecution and testified as follows:

_~ BY MR. FREDERICKS. Q Mr. Cooney, 1 asked youthis morning

in regard to a conversation that you had with Mre Darrow
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it mean by "he"?
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~on the evening of Saturday the 35th of November in which--
just before you went to Franklin, understand? A Yes. |
<~'Q And you mdde an answer, "He explained to me, as 1 think

1 stated yesterday, these men were hostile." Who did you

MR . ROGERS. That is very leading and suggestive. He is
now stating that in relating the conversation with Mr. Darrow
you said this. .

MR . FREDERICKS. That is the way it appears here. 1 am
willing to ask him to go over the entire conversation again.
MR . ROGERS . Suppose Cooney says whom he meant without
being lead to it . | '

MR. FORDs The Court please, he had related before--
THE COIRT. Objection overruled.  The Court understands

e B

VW

s A -

s

l-A 1 meant Mr. Darrow.

MR . FREDERICKS . That is all,

- CROSS-EXAMINATION »
BY MR, ROGERS. Q You mean to say, M Cooney —
MR, FORD. Just pardonus a moment .
R . FREDERICKS. Thatfovers the point, Mr. Rogers, you may

cross-examine »
MR . ROGERS. Q Mr, Cooney, read that and see if you thor-

oughly understand the situation: "He explained to me, as

1 think 1 stated yesterday; that these men were hostile,
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referring to the list given you by Franklin, doesn't it?
A When 1 talked to Mr, Darrow there wasn't any list in my
hands or in hia hands. That list was afterwards obtained
from Franklin, what he said--
P"Q Who said? A What Mr, Darrow said was that there were
some men who were hostile and to go over to Franklin and
| -get the list. That is,'in substance he said that.
Q@ You think, do you, that you meant Mr« Darrow in that state
ment or did you mean Mr. Franklin when you testified in that?
-~ A Mr. Darrow did not go into details with me as to who these
men were and how to approach them and so forth, as Mr.
Franklin would. That he said there were some prospective
" jurymen that were hostile.
THE~COURT. You haven't answered Mr, Rogers's question yet.
Read the question.

(Last question read by the reporter.)

4 A 1 mean Mr. Darrow inthat statement.

MRa ROGERS: Q Now, when you in that statement--you said
"Ags 1 think 1 stated yeg terday, " don't you think you
referred to Mr, Franklin by that, by what youstated concern-
ing Franklin the day before? A What 1 said, both ilr
Franklin and Mre Darrow made similar statemente, but Mr.

Franklin went more into detail about it.

Q Now, isn't xthis what you said about Mre Darrow on yester-

day , page 1474, mind you, this is the testimony of the pre-.

"Q Now, what was the conversation you had W h
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ig g or afternoon? A He told me to report to Mr. Franklin

that there was some work on the jury to be done." A Yes|

he did saytthat and told me what the work was.

Q 1 will get you the other thing--it is very long inthe

testimony, 1 don't care to ask him any more questions.
KURT A. DIEKELMAN,

recalled for further direct exaination:

MR . FREDERICKS. You were at the adjournment talking about

the last time when you saw Hammerstrom in Chicago and the

Where was that conversation had with Mr Hammerstrom?

A That was ip one of the offices of Mr, Darrow's suite.

Q Noﬁ{ when you left the office.where did you go? A 1
left the office; 1 went back to the hotel.

Q And how long did you remain--do you remember what time
ydu got back to the hotel inthe-day time? A Why, about

3 o'clock or so.

Q How long did you remain at the hotel? A Why, 1 guess

1 was at the hotel a little while, and then 1 went out and
vieited some of my friends.

Q Well, did fou meet George Fome--Withdraw that and start

again--8tate. whether or not Mr. Hammerstrom stopped at the

game hotel with you.

MR . APPEL. We object to that as immaterial, hearsay, ing
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1544
competent, irrelevant and immaterial for any purpose what
so ever, no foundation laid.

THE COURT. Objection overruled .

MR . APPEL. Exception.

A Not to my knowledge he did not.

Q Do you know who had the next room to you at the hotel?
MR . APPEL. We :object to that upon the same grounds stated
in our former objection.

THE COURT. Objection overruled.

MR . APPEL. Except.

A Yo, 1 do not. 1 forgot to mention in my conversation

THE COURTe+ Speak a little louder.
A 8hall 1l--

MR. APPEL’ We object to that as irrelevant, incompetent and
immaterial, hearsay, no foundatioﬁ%aid, not binding upon the
defendant, voluntary onthe part of the witness and not calle
forth by any question propounded to him.

THE COURT. Objection overruled.

MR . APPEL. Exception.

A Mr, Hapmerstrom stated to me when we were at the office,
he said, "Now,.the state may try to get you back from here,
they have no right to get you," and he said, "1f you want,

we will put a body guard around you and we will give you as

(on

many men as you want and will take all the rooms around

there so that if anything starts, why, we will know abou
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it," and he said, "You don't have to go back unless you
want to of youf own accord." lwtold him 1 didn't want any
bodyguard thére and 1 was satisfied to stay up there alone.
Q@ Do you know whether or not they put anybody around you
up there at the hotel?

MR . APPEL. Wait a momentv-l object to that on the ground it

binding upon the defendant, not relevant to any issue or
matter concerned in this case.
MR . FREDERICKS . Withdraw the question.

Q Now, you say that afternoon youwent out to some friends

Q State whether or not you know George Home, the police
detecﬁive here of Los Angeles City? A vyes, 8Bir.

Q Stété whether or not you saw him at Chicago atthat

time or at any time. A No, sir, 1 didn't; 1 saw him in
Bansas City .

Q 1n Kansas City? A Yes, 8ir .

Q Oh, yés. When?

MR . APPEL. Wait a more nt--we object to that as immaterial
for any purposes whatsoever, that is hearsay, not binding
upon the defendant, incompetent.

THE COURT. 1 suppose it is preliminary?

MR . FREDERICKS. Yes.

THE COURT. Objection overruled.

MR . APPEL. We except.
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A Shall 1 answer?
THE COURT, wves.s
A What was the gquestion?
(Question read.)
A 1 think it was about the 33rd of September.
Q@ And when did you leave Chicago for Los Angeles, coming
back? A 1 think it was the 33nd of September .
Q Why did you leave Chicago at that time to come back to
Los Angeles?
MR . APPEL. We object to that as incompetent, irrelevant and
immaterial to any purposes whatsoever, hearsay, not binding
upon the defendant; calling for a conclusion and opinion
of the witness, for his own motives, which are not evidence
in this case againet this defendant, he might have been
afraid of yellow fever or the small pox or any thing like
that, that would not throw any light upon it.
THE COURT. Objection overruled.
\R. FORD. We are not seeking to show the motives of this
witness.
THE COURT. Objection overruled. ,
MR . APPEL* We take an exception.
A 1 met CGuy Bittinger and Mr. Randolph Burns, and they told

me 1 would be needed, as 1 was told before,and this was just

a game to get me out of the way.

MR . ROGERS, Now, if yow Homor please, can there be any

rule of law on the face of the earth that can admit a stat

a4 avwsa man? " scanned by 1AL LIBRARY
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MR FORD: We are perfectly willing to let that be stricken
out.

MR APPEL: We do not take any stipulation, we object to the
statement, your Honor.

THE COURT: Assign it as error.

MR APPEL: As hearsay, and your Honor allowed thé witness to
testify to anything that might have induced him to come back
to Los Angeles, whether it was words from Burns or from
Bittinger, or from anyone else, it would not have made any
difference. This statement has been brought'here before this
jury, we objected to it and the objeétion was overruled, and
we are entitled to the benefit of whatever error there is

in the record here. They knew very well what they wanted
to bring out, they knew very well; they ought to have known,
that this statement would have been incompetent, because
someone may have told this witness--

MR FCRD: e have asked that this answer be stricken out on
the ground it is not responsive. I do not see any necessity
for argument, |

MR APPEL: After they get it ih before the jury they stand
up here, your Honor, after this jury im given the benefit

of his statements, -

MR FORD: We object to that --

MR APPEL: They come up here, your Honor, with the avowed

intention of being fair, andvthey say "We stipulate that ,

thet statement be strigken out." I say, it is not fair t
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IR FORD; Wwe are willing to submit that that be stricken

this defendant. : 1548

MR FORD: This witness is not a lawyer.

MR AFPEL: We'assign that as misconduct on their part.
MR FORD: This ﬁitness is not a lawyer and the answer is
not responsive to the question, it is hearsay and we ask
that the jury be admonished not to consider statements of
the witness, and at the same time that théy be admonished
not to consider statement of counsel commenting upon that
mattér. I wish to state, the only thing we are seeking
to show on the part of the witness is to show that he came
back --

THE COURT: ZIet him tell why he came back, if it is proper
for him to tell it.

IR FORD: That-is all we are seeking to show.

MR FREDERICKS: The answer is gtricken out and there is
nothing before the Court.

THE COURT: The answer has not been stricken out.

IR ROGERS: There is something before the Court now.

I --
THE COURT: Just a moment. I want to get that gquestion and
answer agein. = (Question andl answer read)

MR NOGERS3: How, if your Honor please, --

out.
THE COURT: Mr Rogers has a right to be heard.
MR ROGERS: After asking that question and knowing what th
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answer was going to be, and getting the benefit of ift,
then they come in and they deliberately offer incompetent
testimony, teétimony thatqny”lawyer that has practiced a
week in a jusfice court knows is absolutely incompetent, for
if is reversible error to leave it in, knowing, having
gotten it in and gotten the benefit of it, now, they osten-
tatiously ask to have it stricken out. Now, there is a
statement made by Guy Bittinger and one of Burns' men, and
Randolph Burns, whom they deny having anything to do with
this case.
IR FORD: The Barrow case, yes.
IR ROGER3: - They admit their statements and conclusions as
to what has happened as to some reason why certain things
may have been done. If that is not absolutely detrimenteal,
and prejudicial to the highest degree to the defendant, I
never heard evidence in my life that was. Tow, then,‘
having deliberately drawn it out and having the objection
overruled, and having asked for the evidence, and we must
assume they knew what they werc going to get, now, they
move that it be stricken out. There is only one thing
that can be done, possibly; to save that record at all,
and tha§ is to instruect the jury that it is not ~ to be

y

regardedy them'. as evidence,andtﬁgg NDistrict Attorney's mis-

‘conduct is to be disregarded_bﬁen asking Pfor such an answer

as that -- it doesn't seem necessary to cite authorities,

and how in the world can Ir Darrow be bound by the stateme
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o7 Randolph Burns on the strects of Kansas City?

scanned by Laks

YLIBRAR

1550




© 00 =1 & v & W b =

R I T S S T R S e S o B e el QI s
GDCJ’!»JAODI\DP—-‘OQDOO—JGDOT%W[\')HO

1551

¥R. FREDERICKS. We asked our question and the Court
evidently thought as we thought, that the question was pro-
per, we thought it was proper.

THE COURT. The answer will be stricken out as not respon~
sive to the question and the jury is admonished and directed
to pay no attention to the answer no more than if it had
not been presented here. 1t is improper evidence to be
introduced, not responsive to the question and is to be
wholly disregarded.

MR. FORD. There is another--

MR. ROGERS. My’ exception has been entered to the situation
as it is developed, in particular that the district

attorney sought the answer, to get it into the minds of the
jury, from which it cannot be rexoved by any process of
striking out.

MR . FORD. We object to having, the counsel state what our
motives were. We deny those were our motives and don't
believe counsel has a right to say we expected thgt answer,
for we did not, and didn't anticipate that answer at all, angd
our object was one entirely different, as your Honor can
plainly see.

THE COURT. 1 think counsel for the defense has an unques-

tioned right to assign error at such time and places as he

may seefit.

MR . FREDER1CKS. 1 dom't think there is any doubt about

that.
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THE COURT. May be a little more emphatic than the situa-

tion called for.

MR, FORD* 1 am sinply makirg the point that they had no righ

to state as a maé%éé?zg%ething that is not a matter of fact,

We have no objecfion to their assigning it as error.

THE COUﬁT. Merely their conclusion as a mental analysis,
that is all. Proceed with the examination of this witness.
¥R . FREDERICKS. VNow, 1 Withdraw the question and come up to

the matter inanother way.

Q What day of the month did you say it was you left Chicago
to come back to Los Angeles? A 1 think it was the 33nd of
September .

Q@ And what day was it that you héd this conversation over

in Mr. Darrow's office that you have related with Mr Hammer-

Q@ Did you--you said you didn'% see ¥r, Hammerstrom again.
Did you gee Mr, Bibby again after this conversation over in
Darrow's office before you left Chlcago? A 1 saw i no one

after that.
Q Well, did you see Mr, Nockles again? A 1 saw Mr. Nockles

that night when 1 came in the Hotel. He was sitting inthe

IObbY . )
Q 1 mean did you have any talk with him? A No, just

ordinary conversation.

Q Wnhat time did you leave Chicage coming back to Los

Angeles? A Left 8 P.M. on the 23nd, 1 think it was, of
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September .« .

Q What time did you leave your hotel that dayy; the day
that you left Chicago? A 1 left about 1 or 2 o'clock.

1 was going up to Milwaukee that afternoon, 1 think it

was about 3 o'clock.

And went ﬁhere? A 1 was going up to Nilwaukee.

Did you go to Milwaukee? A No, 1 did not.

Who did you leave the hotel ip company with, if anybody?

> O O D

Notody «

Q Who did you go to the depot in company with, if anybody?
MR . APPEL. We object to that as immaterial, hearsay, irrele-
vant and incompetent.

THE COURT. @verruled.

MR . APPEL. Exception.

A At the time 1 left?

MR -FREDER1CKS. Yes o A With Mr. Bittinger and Mr. Barry,
and several of the Burns men up there.

Q Did any one accompany you from Chicago down as far as
Kansas City where you met George Home?

MR. APPEL. The same objection, incompetent, irrelevant and
immaterial, hearsay, and calling for acts and declarations
of parties not connected with the defendant or shown to have
been connected with the defendant, not binding upon the
defendant, not relevant or material to prove'any issue or

element of tie offense sharged in the indictment.

TEE COURT. Objection overruled .
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MR . APPEL. Exception.

A Mr. Guy Bittinger.

MR . FREDERICKS. How far did he accompany you? A Kansas
City. ‘

MR . ROGERS. The same objection.

THE COURT*®* oqverrulede

MR ROGERS. Exception.

MR . FREDERICKS. @ Who, if anybody, acccipanied you from
Kansas City back to Los Angeles?

MR. APPEL: The same objection as before upon each and all
of the grounds stated in our previbus objections to this
line of testimony .

THE COURT. Qverruled.

MR . APPEL. Exception.

A Mr. George Home.

MR. FREDER1ICKS. @ State whether or not you came straight
through to Los Angeles? A Yes, sir, 1 came straight through
from Kansas City to Los Angeleé.

Q 'Yes, that is whafvl asked you, 1 think--what 1 intended
to. When you got to Los Angeles where did you and Mr. Home
go?

MR . APPEL. Wait a moment--we object to that as incompetent

jrrelevant andimmaterial, hearsay and not material to any

issue in the case, not binding upon the defendant. How

can--
YR . FREDERICKS. 1 will withdraw the question and stop,

- scanned by 1AL LIBRARY
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your Honor. Cross-examine.

CROSS-EXAMINATION .
MR . ROGERS. Nr Diekelman, is that the way you pronounce
it? A Yes, sir. | ‘ '
Q So you were over in Albuquerque in the state of New
Mexico, weren't you? A Yes, sir .
Q You were outside of the state of California and cutside
the jurisdiction of the California courts, weren't you?
MR .rFORD. Just a moment--go that question we object upon the
ground it calls for a conclusion of the witness whether or
not he was outside of the jurisdiction of the Cal ifornia
cour t8 e
MR . ROGERS. Calls for his knowledge, merely .
THE COIRT. Objection overruled . i
A Yes, sgir.
MR . ROGERS. Q You never have been subpoenaed in the Me-
Namara case whatsoever? A No, sir.
Q@ Now, when Mr. Hammersirom spoke to you about giving you
$100 and your going on to Chicago, he told you then, didn't
he, that you could have that $100 and that would be the price

of your ticket from Chicago back to Los Angeles any time

youwanted to come? A Yes, sir .
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Q And that any time you wanted to leave the job in
Chicago and come back to Los Angeles the'money was right
in your pocket in the $100 to come with? A Yes sir.
Q He t0ld you thaet he thought from the fact that you did
not positively identify this man as Brice, that they might
want to use you as a witness, did he? A Yes sir.
Q That the defense might want to use you as a witness;
told you that over in Albuquerque, didn't he? A Yes sir.
Q  Tow, you were over there in Albuqﬁerque; do you know
whether or not there was some Burns men over there with you?
A Mo, not at the time I didn't.

Q Didn't know it a2t the time? A Tio sir.

"

& But as a matter of fact you subsequently learned that

over in Albuquerque you were in the hands of the Burns men?

Q 'ow, when you were in the hands of the Burns men over
in Albuquerque, NWew Mexico, out of this State, lir Hemmer-
strom came and got you to go to Chicago aigjgou money to
come from Chicago to Los Angeles, didn't he? A Yes sir.
Q Well, you know he wanted to get you out of the hands of
the Burns men, get you somewhere where you would not be

in the hands of Burns and his men?

MR FORD: Objected to upon the ground it calls for a con-

clusion of the witness, and argumentative. That is & matten

we will argue to the jury, what the motives of lir Hammerstrom

werc.
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THE COURT: A gquestion as to what he knew about them;
overruled.

MR FORD: Just read the‘question, your Honor. I think it
shows -

THE COURT: Read the question.

(Last question read by the reporter)

MR FORD: Ve object upon the ground it is argumentative,
calls for a conclusion of the witness and is not eross-
examination. I wish to call this to your Eonor's attention,
that the mere use of tle word@ "know" does not pregent it
from being matter of conclusion. TYour Honor knows that no
man can look into your mind and see what motive animated

you when you are doing a specific act. This witness cannot
look into another man's mind and say that he knows ¥hat

that man's motives or objects are, whatever he thinks about
the subject, whatever he thinks he knows, is merely & con-
clusion on his part; clearly whatever answer would be given
to this would be clearly a conclusion. We have our con-
clusions avout that very matbter, and it will be the business
of this jury to draw its conclusions and we will argue that
matter to thé jpry. Surely, this witness cannot testify as
to nis conclusiqn; 21l he cen testify is as to what was .
actually said, what was actuglly done, and then the jury
W&ll draw the concludion.
THE COURT: Cverruled.

A Did I answer "yes" to that question?
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IR ROGERS: I will put the question in this form: ~You were

over in Albuquerque in the hands of the Burns men when My

s

Hammerstrom_came.and . got.you.to.go..toLhicagos—to—~rou-that

Caasmspss

he would get you a job there in your own line of work; gave

you money and told you you could come..to.loes-Angeles-when-..

ever you wanted to, at any rate, you would come 10 LOS..—...

Angeles~when-they-wanted youfoarmemmmm

MR FREDERICKES: Objected to upon the ground assuming a fact
not in evidence, that he was in the hands of the Burns men.
THE COURT:  Overruled.

A I didn't get that questlon. Lot m

AT Bt T

(Last question read by the reporter)

e

A_  Yes.

R n e ] .
MR ROGERS: Tow, Mr Diekelman, even before you left Albu-
querque with Hammerstrom, you notified the District Attorney
by telegraph that you were going on to Chicago, didn't you?
A Wo sir.
Q@  You notified them that Harmerstrom was there; or Higgins
was there? A I notified them someone was there.
Q@ Totified them that someone was there? A Yes sir.
2 You told the District Attorney at the very time Hammer-
strom was talking to you and trying to get you out of Al-

buquerque and away from the Burns men, you notified the

Distriet Attorney and you showed that very telegram .that you

wgem s

franacoe sy,

got from the District Attorney to Hanmerstrom, before you 4
ever left Albuquerque? A Yo sir, I d4id not notify the
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District Attorney after I had seen Mr Hammerstrom.

Q  Didn't you show the message that you got from the
District Attorhey to Mi Hammerstrom? 4 Yes sir. |
Q Where? A In Albuquerque. .

Q That is what I asked you. A You asked me if I

notified the District Attorney after I hed seen Nr Hammer-
stron.

Q No, I dou't think I havé quite made myself clear.

I will try to see if we understand each other. What I am
getting at, first, you telegraphed the Distriet Attorhey

there _ ‘
someone was/representing the defense, did you?

A BéfOre I saw Nr Hémmerstrom?

Q Yes, before you sew Mr Hemmerstromn. A Yes sir.
Q And the district attorney sent you an answer baclk,
didn't he? A ' Yes sir.

Q You told Mr Hammerstrom you hed telegraphed the

District Attorney, didn't you? A I don't recall I digd,
no . '

Q Well, you showed him the telegram you got from the
District Attorney, didn't you? A Several days later.
Q In Albuquerque, though? A Yes.

o And didn't that telegram from the District Ay torney,

Fredericks, to you there in Albuquerque, didn't that say

that was an answer to your mesSsage to the District Attorney?

IR TORD: To the message of a couple of days before?
IR ROGERS: Yes sir.
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A No, sir, that was no answer to my telegram. 1 didn't
show Mr. Hammerstrom the answer 1 got from my telegram. 1
r eceived that answer a couple of hours later.
Q@ What 1 am getting at, you told Mz Hammerstrom that you
got a wire from the district attorney and he told you not
to go on to Chicago and Hammerstrom told you that was a pure
bluff? A Yes.
Q@ That is it. A That is several days after he had seen
me « |
Q When you were in Chicago, when you went back to Chicago
and were up at Mr, parrow's of fice, didn't Mr. Harmerstrom
take you down into the office of Ex Mayor Dunn of Chicago?
A Yes, Bir |
Q@ Well, he was not trying to conceal you in Chicago, was
het
MR . FORD. Just a moment--we object upon the ground that it
calling for a conclusion of the witness &s to whether he
was trying to conceal him or not.
THE COURT. Objection'lLus tained o
MR « ROGERS. At any}rate youwent pubiicly with Mr Hammerstrol
at his request to the office of Ex-Mayor Dunn of Chicago
and there talked with Mr. Dunn himself, the reform Mayor of
Chicago? , |
ME. FORD. Just a moment--the reform Mayor of Chicago--1

haven't a right to say enything that is not in evidence.

1t is simply that he went publicly, and that the office of
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) 1561
the Ex-Mayor any place is a public place, as a matter of
fact it was not public.

MR. ROGERS . 1f your Honor please, that is the mos+t
scandalous conduct, telling this witness it was not public)
saying to him as a matter of fagthat was not public. I1f
that is not putting/;zthe mouth of the witness 1 never
heard it in a court room before. 1 asked him, didn't you
go publicly to the office of Ex-Mayor Tonn of Chicago, in a
public piace. 1 have a right to ask him if he didn't go
there and counsel has no right to tell him it is not a

public places
MR. FORD. 1 am addressing myself to the question. rhe

W

mere fact that a man walks with another man up to the offic

of a third man doesn't by any mears make it a public per-

formance; whether or not itis a public performance.is a
!/‘“‘\,.-/:;T—

pure matter of conclusioﬁmwﬁﬂggggg should have stated, in

my opinion, that is not public, but it doesn't make a

particle of difference, it is merely a matter of opinion

will argue to the jury.

MR . APPEL. That is a matter for the witness.

THE COURT. nverruled.

MR. ROGERS: Q You understand? A Answer the questibn?
Q ves, please. A Yes, 8ir; 1 did .

Q You didn't go in any covered hack or any carriage with,

the blinds pulled down to Mr, Dunn's office, did you?
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A Yo, sir.
Q@ You just walked in a public way, didn't you, to Mr.
Durn's officé, saw Mr. Dunn and came ovt after you had seen
Mayor Dunn of Chicago?
MR . FORD. 1 object upon the ground it calls forva conclu-
sion whether it was public or not .
THE COURT . 6bjection overruled.
MR+ FORD. Just like to argue it just a moment.
THE COURT. You argued that onthe last objection.

MR, FORD. 1 want to present a new argument.

;A What was that question?

(Last question read by the reporter.)

4 Yes, sir .

MR . ROGERS. Q Now, during—;do you know who those Burns
men were over in Albuquerque that were over there at the
time Hammerstrom came and got you and took you to Chicago?
A Yes, sir .

Q Who were they? A Sir?

Q Who were they? A Sir? (Question read.) Mr. Bert

Damon. -

Q Mr. Bert Damon . Well, did Mr. Hammerstrom know or did Mr.

rammerstrom talk with you while you were over in Albu-
quguerque about the Burns men eing there in Albuquerque?

A VWhy, he told me at the time that there was some Burns

men there and asked me if 1 had seen them. 1 said, “No-:

* He wanted me to give himm

"Well," he says, "l cannot--
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absolute word that 1 had not spoke to him or seen them or
that they had seen me. 1 told him, "No, to my knowledge."
Hesays, "1 doﬁvt know what they are here for,.except to sece
you or to watch you." So a day or so later M Hammers trom
s aid he found out they= were not up there after‘me, they
were up there working on some smuggling cases ;

Q Did he tell you the name of the Burna man that was there?
A No, sir, he did not. |
Q At the time that you were talking to Mr. Hammerstrom did
you tell Mr. Damon, the Burns man, what Mr. Hammerstrom said,
in a way? A Yes, sir, 1 did, partially.

QA Well, now, at the very time Mr. Hammerstrom was talking to
you about going to Chicago you were talking to the Burns

man and telling him everything Mr. Hammerstrom said?

MR . FORD. We object to that onthe ground the preceding ques
tion itsélf says he did partially, and this question assumes
something--

MR . APPEL. He is suggesting again to the Wwitness.

THE COURT. Objection overruled . |

MR . APPEL. We take exception to this constant unprofessiona
misconduct on the part of counsel, a system of suggesting

to the witness and arguing to him.

| o
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MR KORD: There is nc objection before the Court and I take
an exception to counsel's argument.

MR APPRL: I take an exception in that menner--

THE COURT: You have a right to assign it as error.

MR APPEL: We may get the record in some way and somewhere
to read it. ‘ "

Q By Mr Rogers: Now, Mr Diekelman; to just refreSh‘your
recollection e little bit about the matter, isn't it true
that you took the District Attornéy's wife, that is, the
District Attorhey's telegram up to Hammerstrom and showed
it to him? | |

IR FORD: What page are you showing the witness?

Q By Mr Rogers: 1528, "And he gaid 'Well, that is Just

a pluff, and to scare you not to go with us, that doesn't

stop you from going with us; they know better than that,
they are just bluffing you so that you won't go with us.”?
A Yes sir. |

Q Well, then, Mr Hemmerstrom did know while he was right
there in Albuquerque you had telegraphed to the District
Attorney'of Los Angeles and got a message back, didn't he?
Because you showed him the message’

MR TFORD: Has thgt l1ast question been answered?

Q By ¥r Rogers: Isn't that so? A I guess he did from
the presumption of that telegram. |

1R FORD: Ve move that the answer be stricken out on the
ground it is not responsive to the question.
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1 | MR FREDERICKS: The answer wes, "I guess he did,from the ‘E
9 | presumption of that telegram."” f
g | THE COURT: Strike out the answer. é
4 | MR TOGTR3: ZException. é
51Q That is true, isn't it, that is what I relate -- ;
¢ | THE COUTT: Let him answer the guestion. Have it reread and i
7| let him answer it. £
g | (Question read) é
g | IR FREDERICES: Ve will further object to that on this | %
10 | ground: it cells for a cpnclusion of the witness as to E
11 | what someone else knew. Now; the only way that that can be E
12 | shovm would be by any talk that he had with Hammerstrom k
13 | prior to that time. Certsi nly we will get in deep water ;
14 | if this witness tries to say what he thinks another witness i
15 | knew. ;
164 I think I can answer that.
17 THE COURT: Chjection overruled. The witness now says he '
18 | ¢an answer the question. |
19 | A I don't think he did imow I had wired Mr Fredericks,
2 because I hadn't told him SO .
21 Q By iy Rogers: Didn't you say this morning "Why, I didn't -
929 see him again until I received a wire from the District
93 Attorney, end so.I took this wire up there and showed it to
o4 him"? A Yes sir.
o5 Q Now, what was in that wire?-
% 1R ¥OTD: We object to that -- well, \»‘:i‘bhdfaw that.
seanned by Lals f‘uwAw
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Q By Mr Rogers: 'hat was in your telegrem to the

District Attorney you showed Hammerstrom before you ever

left Albuquerque to go to Chicago? A I stated that this

morning; the wire was they were trying to bunco me and

Hammerstrom would be arrested on his arrival here,

Q And Vr Hemmerstrom, when you showed him that wire,

said it wes a pure bluff, he was not doing anything wrong,

he had a right to take you to Chicago away from the Burns

men that had you in charge, didn't he?

1M FREDERICEKS: That is objected to assuming a fact not in

evidence. This witness has said at that time he didn'®d

know there were any Burns men there, and further, this mem
Burns

t0ld him afterwards thesg/men were there on some other

matter, & smuggling case, though the assurption is the

Burns men had this man in cherge it is not based upon

evidenca.

THE COURT: Objection overruled.

IR APFﬁL: We object and we take an exception to the

Distriet Attorney saying that Hammerstrom told this man the

Burns men were there on some other mission as not testified

by the evidence, as being just the other way.

IR FREDENICK3: That is what he said.

THR COURTT Objection overruled. Answer the question.

A What is the question.

(Question read)

A No sir, he didn'+t mention enything about any Burns men
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He said it was a pure bluff and they were just "trying to
keep you from going with me."

Q Well, then, Mr Hammerstrom did talk to you about the
wire from the District Attorney that he would be arrested
whnen he arrived in Los Angeles and that was before you had
ever gone to Chicago with him, wasn't it? A Yes s r.

Q S0, after he knew that the District Attorney was fully
informed of what he was going to do and trying to do, he
went on and did it? Was there any concealment about it,

was there?

MR FREDERICKS: We object upon the ground it is argumentative.

THE COURT: Objection sustained.

Q Now, you told Mr Damon right along what was geing
on, didn't you? A Partially.

e Weil, you told Damon sufficiently to make them under-
stand what Hammerstrom had said to you and what he was there
for, didn't you?

IR FORD: We object to that as calling for a condlusion of
the witness, whether it was sufficiently or not, and on the
further ground it is not cross-examination, and that it is
argumentative. The vice of that question is this,
your Honor: as far as it's not being cross-exmmihation,

the witness is aliowed to testify to certain facts; now, if

t hey wish to show any statements made by this witness
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THE COURT . 1 think your objectionis good on the ground it
®lls for a conclusion.

MR, ROGERS. On cross-examination one has a right to ask
for conclusions, on cross-examination one has a right to ask
what was in this man's mind, what he thought. This evi-
dence was intrcduced for one purpose, to show fhat Mrs Darrow,
through Hammerstrom and Bibby was endeagoring to secrete thg
witness, to take the witness away from the trial. We are
showing by the answers .of this ﬁitness that they had tﬁis
witness themselves outside of the jurisdiction of this court
in custody of private deteceiges who had been repudiated
by them..

THE COURT. Mr. Rogers, just a minute. 1 don't think you
differ a great deal with the court on the propriety of the
gquestions 1f you want to ask the witness whether or nd he
stated the subs tance of the conversation, but the question
in the form propounded, 1 think it is calling for the con-
clusion of the witness.

MR . FREDERICKS. 1f it will be of any advantage to counsel,
we wish to state that we have not repudiated anybody, ibuch
less the members of Mr. Burns's detective'force;

MR . APPEL: 1Let us have the record here. He said in open
court that Burns had nothing to with this case.

MR , FREDER1CKS. He has nothing to do with the case, and he

has not had.

MR . FORD. And that is, he has nothing to do with the pro-
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secution of this case--the fact that Mr. Burns was acting--
THE COURT. There is nothing beforerthe court.

MR, FORD --Qith the district attorney's office--
THE COURT. There is nothing before the court--

4 we
MR . FORD., --but they make statements that/certainly ought

to reply to.

THE COURT* 1 will attend to thate. Gentlemen of the jury,
these statements that are made by counsel will be utterly
disregarded by you. They have no place in the record. The
question is for the witness to answer. Mr« Repor ter, will
you read the question? (Question read.) Now, Mr. Rogers
amended that question, better reframe it.

MR « ROGERS. 1 will reframe it.

BY MR . ROGERS. @ You told Mr, Damon the subs tance of the mat<
ter of what Hammerstrom was télking to you about? A ves,
gir .

Q@ Now, so far as the money that was given to you, you go?
your fare to Chicago, didn't you? A Yes, sire.

Q You got $100 to péy your fare to come from Chicago to Los
Angeles, didn't you? A Yes, sir.

Q And you got $30 a week for your living expenses for one
week? A Yes, sir.,

Q@ And you were living at a public hotel, in a public place,

veren't you? A Yes, sir .
Q Hotel Vorrison. Where is that, inChicago? A Clark and]
padison.
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1510
Q @n a prominent corner, isntt it?
A ves, sir.
Q@ 1t is a prominent hotel; isn't it? A Yes,sir.

Q One of the most prominent corners in Chicago, was it not?

Q Well, thousands of people passing all the time, Clark
and Madiscn, arén't they? A Yes. Well, 1 stopped at the
place and worked there.

Q How far is that from the Purne agency? A 1 don't know.
Q Do you know where the Burne agency is in Chicago] A No,
sir, 1 do not; 1 think 1 have heard it,aﬁ the First Nationg
Bank Building, or some building--1 don't/%ggxéh.

Q@ Now, when they spoke to you about going to Chicago, Mn
Diekelman, they spoke to you about gett;ng a position there,
di‘n’t they , and they mentioned a position like a place in
Rector's, didn't they? A Yes, sir, 1 tcld them 1 would
get my own position if 1 wanted one-.

Q Pardon me. What 1 am getting at is, they spoke to you
about getting several positions? A Yes, sir.

Q@ Rector's is a famous restéurant in Chicago, a big place,
where thousands of people come and go, isn't that so?

MR, FORD, We object to that as irrelevant and immaterial, n
cross-examination, argumentative.

THE COURT., Objection overruled.

1

. T W W . W MO W W e

ot

Q To conceal a witness in pector’s, right on the main floo:

of Rector's, you can always conceal a witness. Go ahead. |
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A What is that? ,
Q 1sn't Rector's one of the big places of Chicago where
thousands of people congregate every week and every day?
A Yes, 8iT « |
Q They spoke to you about some other restaurants, you might
get a job in, isn't that true? A Yes, sif.
Q They said that the Federation of labor had some interest
in some of thoee restaurants there, did they not? | |
A Yeg,sir
Q And that they would get you a place in one of those if
you wanted it.
A They said they wanted me to manage one of them, yes, B8ir &
Q You were not told to hide yourself out, were you?
JR. FORD: We object to that--
THE COURT. Objection overruled.
A No.
BY MR . ROGERS. @ Hammerstrom didn't come to Chicago with
you, did he?t A No, sir.
Q Bibby went to Chicago with you? A Yes, sir.
Q Now, when you went up to parrow's office a&fter you got
to Chicago, you went alone, d¢idn't you? A Yes, sir.
Q BHow long had you been in Chicago when you went up to Mr.
narrow‘s officé? A 1 guess about an hour or gso, just time

to get a shave and had a lunch.
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Q@ You had already made that affidavit for thenﬁistfgé?'

Attorney, had you not? A Yes sir.
Q You told Mr Hemmerstrom that, didn't you? A I did.
Q Before you left Albuquerque yog?igde an affidavit which
the District Attorney had in his possession? A Yes sir.
Q Now, when Mr Hammerstrom was in Chicago with you you
went up alone to Mr Darrow's office, he wanted to get a
statement out of you, did he ndt? A Yes sir.
@~ Now, in that affidavit to the District Attorney,
isn't it true you didn't positively identify Brice and Me-
Namara® A Yes sir.
Q That is true? A Yes sir.
Q You told Hammerstrom that it was not positive, didn't
you? A No, I told him it certainly looked like the man,
and he says"“We gadmit i4 looks like the man, but where is
the real man?"
Q Didn't you say --
THE COURT: I don't think the question has heen answered
yet. Read the question.
(Question read)
A Yes.
Q Now, Mr Hammerstrom asked you in Chicago as to whether
you had identified J§ Brice as McNamara or not, and didn't
you say "not pesitively"? A Yes sir.
Q - And then wasn't some statement made about a :mustache?
A Yes sir.
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Q And then wasn't some statement made about a mustache?

A Yes sir. _

Q  And you said that when you saw him at one time, either
at the jail or Hotel Baltimore, the man had a mustache, didn'
you? A At the jail.

Q At the jail? A Yes.

Q’ And Hammerstrom laughingly said to you, did he not,
they would have him grow a mustache and see if you could
recognize the mustache? A Yes sir.

Q And he had one the last time you saw him? A Yes sir.
Q Yow, aside from the fare to Chicago which Mr Hammerstron
gave you, $44.15, and the $100 deposited to insure your
return to Los Angeles and the $30 for that week's expenses,
did Hammerstrom give you another cent? A No sir.

Q Did Damon ever give you any money? A Yo sir.

Q Did the Burns men? A To sir.

Q  Or the District Attorney's office? A Tot until I got
through with the case.

Q Now, when you came back to Los Angeles from Chicago,
you used the $100, did you not, in part, that was given to
you for that purpose by Mr Hammerstrom? A Yes sir.

Q At Albuguerque Mr Hammerstrom told you before you went
East that the defendant wanted you to testify for the

defense, didn't he? A Yes.

IR ROGIER3: That is all.
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92| BY MR FREDERICKS:
3] Q ow, you'say‘you.used the $100 given:you by Mr Hammer-

H 4| strom. Did you use that to buy your retufn, to pay for your
51 expenses and buy your return trip to come back to Los Angeles?;
6| 4 DNo sir, I did not.
71 Q Who furnished you your ticket to come bafk to Los Angeles?é
g | MR AFFPEL: VWait a minute -- '
9| A Shall I answer?
10 | THE COURT:r» Answer the question.
111 4 The reservation was made, our reservations were made on
12| the train. | |
13 | IR APPEL: That is Bot the question, your Honor.
14 | THE CCURT: . That is not an answer to the gquestion. Read the
15 | question.
16 .
| A I don't know.
18 MR FREDERICKS: I will - ask- another one; he says he doesn'f
19 know.
20 THE COURT: ILet's see if he does or not. Read the question.
oy | IR APPEL: Let's see if he doesn't know..
929 TH% COURT: The Court has ordered the question to be read.
95 (Question read)
24 PHE COURT: What is the answer? |
o5 A Why, Mr Bittinger got the reservation.
96| @ By Mr Fredericks: So, you didn't use the $10C you go
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Prom Hammerstrom to come back to Los Angeles} Mo sir, 1 daid
not. _

2 When aid you first learn that Damon, who you met in
Albuquerdue, was a Burns man? A in Mr Darrow's office in
Chicago. |

Q Mr'DaerW's office in Chicago? A Yes sir.

Qb You didn't know that at all while §bu were in Albuquerque
and he was in Albuquerque? A Yo sir, I did not.

IR POGTRS: What is that guestion?

(Question and answer read)

Q By Mr Fredericks: Did the Burns men, or_anybddy else,
také you to Albuquerque? A To sir.

MR APPEL: We object to that as incompetent, irrelevant and
jmma terial, leading end suggestive, not redirect.

THE COURT: Objection overruled.

™ FREDERICKS: He has already ahswered it. I suppose the
answer_ may stand? |

THE COURT: Yes sir, the objection is overruled.

MR APPREL: Exception.
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MR . FREDERICKS. @ When you left the state of California
going to Arizona state whetker or not the case against
Darrow--or tﬁe case against McNamara had been set for trial
80 you could be subpdenaed, if you know?
MR . Rogers. Objected to as calling for a conclusion or opif
ion, incompetent and not the best evidence.
THE COURT. Objection sustained.

MR. FREDERICKS.Q Now, counsel just said on cross-examinatior

asked you on cross-examination, Mr Hammerstrong said he wan?ed

“you to testify for the defendant but he took you off to

Chicago, the case against McNamara was on trial here in
Los Angeles, wasn't it?

MR . ROGERS. We object to that whole thing as argumenta-

tive, not a question at all, and merely an argument. 1 take

an exception to its being asked in that form.
FPHE COURT+ Objection sustained.
MR. FREDERICKS. Q You were a witness to the signature of

J. B. Brice in the hotel register here in the Hotel Baltimor

were you not?

MR . APPEL. Yow Honor that is telling--we object upon the
ground it is leading; it is telling the witness you this
and you that .

M « FREDER1CKS. Withdraw the question.

THE COURT* Question withdrawn.

MR . APPEL* We ask your Honor to admonish counsel, now we | |

deem it as a matter of right that your Honor admonish
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1 counsel not to put the answers in the mouth of the witness.
9| We ask that request because We think we are entitled to it.
3| 1t is the obiy way to avoid objection and repetion of
4| leading questions amiwe ask it for that purpose.
5 THE COURT. 1%t is quite true that counsel for the people shJul
¢ | not ask leading questions, and they have frequently done
7| so and withdrawn the qﬁeetion, but those are matters that
g | will creep out in the trial from time to time, and 1 see no
9| Justification for the court admonishing counsel from doing
10 | thengs that human nature will drift into more or less.
11| MR. FREDERICKS. 1 think the question was leading, but it ;
12 | Was inadvertantly done. E
13| THE COURT. 1 do not regard it as being ground for admoni- i
14 tion. !
15 MR ., APPEL. Then we except to the refusal of the court to !
16 admonish counsel not to lead thewitness or to suggest to
17 | the witness the answers, because of the repetition of the
18 | suggestipns right along from the beginning of this trial to
19 he present time.. | |
20 THE COURT+ Let me make the record straight. The court does
91 | not refuse to admorish counsel against asking leading ques-
29 tions. He does say at this time és he has done so frequently.
23 before, but it/??e:ot do so for the question just asked.
94 | MR . FREDER1CKS. Now, Mr. Diekelman, state whether or not
25 | you saw J. B. Brice sign his name to the register at the |
26 Hotel Baltimore? A Yes, sir.

| ‘
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MR, ROGERS. Wait a moment--

THE COURT. Strike out the answer for the purpose of the
objection.

MR. ROGERS. 1t is not redirect--cbjected to on that ground,
incompetent, irrelevant and immaterial.

MR. FREDERICKS. 1f it is not redirect 1 will ask permis-
sion of the court to ask the question on direct. 1t is
brought to my attention out of the multitude of things that
witnesses testified about, and there are many witnesses, and
it slipped my memory.

THE COURT- All ritght, ask it on direct.
MR, FREDERICKS. Now, read the question. (Last question and
answer read by the reporter.) »
THE COURT. The answer ordered stricken out will be restored

being a question asked on direct examination.

MR . FREDERICKS. And state whether or not you were ever \\'

requested by the district attorney to identify that signatur
prior to the time that you went to Albuquerque or. to the
Needles?

MR . APPEL" Now, we again ask the court to admonish the die-
trict attorney not to lead the witness and we'také an excep-
tion to the éonquct of the district attorney in leading the
witness, whether it is'through forgetfulness or not, the
harm is just the same, and we object t the‘question on the

ground it is inconpetent, irrelevant and hearsay and not

2

binding upon the defendant; not showing that the defendant|
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kneﬁ anything about the conversation btetween the witness an
the district attorney, and what information he had given th
dis trict attofney, there is absoiutely no basis for the

question, whatever he may have said to the district attorney

¥

is absolutely incompetent in so far as the defendant is conj
cerned. The defendant's acts can only be construed in the
light of what informatbn he had himself. 1f a man should

ask another gentleman here to go out hunting just about the
time he has been subpoenaed as a witness in a case, Why, in
crder to make it responsible for that or to show whether or
nof he wilfully asked him to do that, to shéw his intention,
his b;d motives, anything like that, he ought to be first
apprised of the fact that he knew the party was a witness.

Now, all of this evidence is introduced here without there

’
having been shown a single instance where Mr. Darrow knew
anything about this witness having informed the district
attorney anything of that kind. -Now,‘isn't it most purely,
unadulterated hearsay evidence?

MR « FORD. 1f the court pleése.

THE COURT.: Wait a minute . 1 don't know whetherMr . Appel has
finished or not.

MR+ APPEL. 1t is the most harmful kind of evidence. We
object upon the ground it is leading, suggestive, incom-

petent, irrelevant, hearsay and no foundation laid for it.

THE COURT. Objection sustained ontke ground that it is

leading.
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‘MR . FREDER1CKS. On the ground that it is leading?

s JUU

THE COURT. Onthe ground that it is leading, only.

MR . Fordg Thé point thaf we wanted to address the court
on, we have sometimes the right to ask leading questions,
and there is nollaw against it.

THE COURT. 1 know you héve sometimes, but 1 don't think
you have here., , "

MR . FREDERICKS.Q State whether or not you ever made any
statement to the district attorney concerning the hotel
register and the signature of J. B. Brice thereon.

MR . APPEL® The sare objection as last.

THE COURT. averruled. -
MR+« APPEL. VWe except. ,
A Yes, sir .

MR . Predericks. Q@ What statement did you make?

MR . ROGERS+ Objected to as hearsay . 'Now, if your Honor
please, how can the defendant be bound by the statement of
this witness to the district attorney of which there is no
showing that the defendant ever heard that such a thing hap-
pened, much less that he knew the contents of the conversa-
tion. 1t is third degree hearsay .

MR . FREDERICKS * Well, may it please--

MR . ROGERS® Just in that suggestion let me suggest to your

Honor, it doesn't make any difference what the witness

testified to, he has said that he could not positively

identify thatmn.
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TEE COURT. 1 have yow point. 1 will hear Mr. Fredericks .
MR . FREDERICKS. Showing this offense, we wish to be
undersfood as éhowing an attempt to improperly influence

the testimony of one who was about to be called as a witness
Now, the court will note from the evidence already intro-
duced, that this case was set for trial at a time after this
witness says he left the state, and the court will know that
we could not have subpoenaed him after he left the state,
therefore, we must rely on that situation which makes it a
penal offense to do these acts 1 have referred to, that one
who is about to be calléd as a witness or who may be called
as a witness and in order to lay the foundation for that we
must show that a case was pending; that has been shown.

We must show that an issue was joined; that has been shown
by the indictment and the plea of not guilty. We must show
that this witness had facts in his possession which would
make him a material witness; that fact we have show by his
testimony and we must show that was conmunicated to the

side intending to use him as a witness, and that is the
purpose of this question.

MR « ROGERS+ Your Honor please, counsel has either wittingly
or unwittingly misstated the law. WHe has tried to say that
it is a penal offense committed in this matter in getting

a witness or a person known to be about to be summoned as a
witness to leave the state-- ‘

MR . FREDERICKS. ©No, 1 did not.
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the
WR. ROGERS - This witness was not in/ state, he was in

another_jurisdiction.

VR . FREDERICKS + No, 1 didn't say that, Mn Rogers.

MR . Ford+ Prevent the witness from attending the trial.
MR . ROGERS. Prevent the witness from attending the trial.
How in the world did he prevent the witness fronm attending
the trial when he gave him money to come to the trial?
That is what he says right here on this stand.

MR . FREDERICKS. And take him to Chicago?

¥R. ROGERS. And take 'him to Chicago and get him out of the
hands of the Burns agenéy, the biggest gsuborners of perjury
on earth.

MR, FORD. We askthe court to instruct the jury to disregard
that remark. '

MR« FREDER1CKS+ We think a remark of that kind about the
Burns agency, that they are suborners of perjury--

THE COURT. 1 was about to call Mn Rogers's attention to
that « | ‘

MR . ROGERS. 1 stand ready to submit a case 1 fried, with
Burns men all around me and one of them with a gun on me
three days while 1 was cross-examining. 1 have employed
Burns men but 1 .always gick them s

THE COURT. Ilrrespective of the truth or falsity of the state

ment or your ability to support it, it is not a proper ques-

tion .

MR . ROGERS. Your Honor has been very considerate to me 2
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apolotize for transgressing what 1 consider to be the
dignity of the court. My point is this: Mr. Fredericks
has no right‘to suggest that it was a penal offense any
more than to have that witness stay in Chicago, with Mayor
Dunn knowing that he was there in a public place, at Mr.
Darrow's office at a public place, at the Morrison Hotel.
1t was no more offense to have him there ready to come than
it was to have him in Albuquerque, watched by the Burns
Detective Agency.

MR . FREDERICKS+ 1% is not shown Mr, Dunn knew he was a

THE COURT- The question is whether or not this man can
answer the question as to what he stated to the district
attorney in regard to that situation. 1 listened to the
argument of the district attorney and it seems to me every
thing that he has contended for he has been permitted to
show, but as to what statement was made privately to the
district attorney 1 fail yet to gather from the district
attorney any reason why that statement should be introduced

in evidences., 1f he wishes to be heard onthat matter 1

will hear him.
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MR PORD: TFor the same reason that this witness was allowed .
to tell on his direct examination that he had discussed the
identificatioﬁ of J B McNamara with the District Attorney.
The object of that was not to show acts binding upon the
defendant insofar as --

THE COURT: He has discussed a certain hearing with the
District Attorney and what was said he didn't say on his
direct examination, what he said about the identification.
This is calling for the conversation between this witness
and. the District Attorﬁey, presumably in the privacy of his
office.

MR FORD: Let us understand the record. TPerhaps your Honor
is correct, even from our point of view. The record now
shows that he had witnessed the signature of J B Brice in
that book and could identify the book. Now, we want to
show .simply that was called to the attention of the Dis-
trict Attorney and that this man would be needed as & witness
upon that point, and if that is blearly befo;e the Court,
there would be no object in it; but I didn't think it was
clearly b efore the Court.

TFE CCURT: Have the testimony read.

IM ATPEL: INow, your Honor, we will take exception to the
remark of the District Attorney, that the evidence intro-

duced by the witness in any way, shape or manner to establish

the commission of any offense by anyone concerning the proge
of this witness against the laws of the State of Californi
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and against any other law, and we except to the nmis-
statement of the law by the District Attorney in thet regard.
THI COUﬁT:‘ Wow, read the last few questions and answers .
(Testimony read as indicated)

TEE CCURT: Objection sustained.

MR FREDERICKS: That is the pending matter.

THE COURT: I think this is & good time to take a little
(Jury‘admonished recess for ten binutes)

(After recess. Jury returned to court-room.)
PR COURT: Gentlemen, I am afraid through en oversight of
the Court, that last question and answer was not taken in

the presence of any reporter. DIetter recall the witness and

- ask the question overagein.

I WORD: I think it is in the record on direct examination,
at any rate.

T8 COURT: Yes.

1M FORD: If they want it on recross, there is no objection
to its being rcpeated.

™ ROC™RS3: It is not your Honor's oversight, it is my own;
I should not have gong on.

THE COURT: Then it is all of us.
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1 KURT A DIERBEKELDMNATUN, recalled
2| to the stand:
3| Q By Mr Rogers: When Mr Hammerstrom came to Albuquerque
. 4| and Tirst talked to you, didn't hg say to you"l understand
7 5| from your folks you intend going on to Chicago very soon"?
6 | And then didn't you reply to him, you thought »nrobably you
7 would go very shortly? A Yes sir.
8| R DOGER3: That is all.
9| IR FCRD: That is all.
10
11
12 JOHI P FREEDNATY, a witness
13 | called in behalf of the People, being first duly sworn,
14 | testified as follows:
15 DIRECT TFAMIKATION
16 | BY MR FORD:
1747°Q What is your name? A John F Freemen. st 3
1847¢ Where do you live? A Artesis. S
191 4Q How long have you lived there? A Twenty-five years:
20 J-Q Do you Lold any official position? A Constable of the
21 | tovnship.
22| ¢ How long havc you heen constable? A A 1little over a
23 | year at this tiﬁe..
24 . Q Ir Freeman, I attract your attention to the name of |
25 | & person who appears, in Ixhibit 5, to heve been drawn as p"f
26| Jjuror in Department 9 of the Superior Court of this Count
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11 on the 25th of .July, Mr R. E, Dolleffr Do you know him? ’ﬁwé
21 4 Yes sir. “meﬁ’
34-9 Vhere does he 1live? A Artesia. -
41 a9  How long has he lived there, to your knowledge?
5|4 Well, five or six years, maybe longer; maybe ten. I can'{
6| say.
T4Q VWere you acquainted with Mr Dolley about that date, the
8| 25th of November, 19117 A Yes sir.
1 Q That, for your informatioﬁ I will state, was Saturday.
10 | There is no objection to my stating facts appearing from the
11 | almanac. Did you st that time, or any subsequent date,
129 $alk with anybody about Mr Dolley of his connection as a
18 | juror with the McNamara case?®
14 | 1R APPEL: Ve object td that as heafsay, incompetent,
15 | irrelevant and immatérial; no foundation laid for it;
16 | collateral to any issue in thiscase.
17 LE.FQRD: Merely preliminary.
18 | THE COURT: Objection overruled, and the witness is directed
19 | to answer the gqpestion "yes" or "no".
20 | IR APPTL: We except.
214A  Yes sir. \
22 | Q Then was it you held that conversation and in what
23 | manner 4id you have a convercsation?
24 |1 APFIL: Same objection.
25 »THE COURT: Overruled.
26 |IR AFTEL: Exception.
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7588
A I couldn't be positive of the date.

Q - Do you remember what day of the week it was?

A It was Sunday morning.

1 Q Sunday morning. Well, how was that conversation hel@d =4

AT 3

with the verson that you talked to, was it personally in

| rive

“over the telephorne.

Q@ By the way, how near to lr Dolley do you live?

A About a guarter --

Q Quarter of what? 4 Quarter of & mile.

Q That is a country district down there? A Yes sir.
Q stt state what the conversation was you held with
this party over the telephone.

MR AFYTEL: Ve object to that as incompetent, irrelevant aﬁd
immateriel for any purposes, no connection has been shown
between the defendant and the said conversation; it is
hearsay, not been identified in any way, shape or manner
vith the conversation testified to here by another witness.
IR FORD: It will be. I do not care to lead the witmess.
THZ COURT: Objection overruled.

MR APTEL: Ve except.

A “What was the question?

Q By Iy Ford: Just state what that conversation was.

your presence, or was it over the telephone? A It was e

T
- A Well, I was called over the 'phone by somebody, I didn't|

%

AN
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e By Mr Ford: Did you communicate the message to Mr “™eifi

think, as well as -- he says, "Yesterday", something like g%gé‘
that, and "if he doesn't want to serve on that jury, tell
“him to go to the beach,for a day or two". He says he is ‘ ;

very : R
"a very/good friend"of mine . I says, "Who is this", or :
-something like that, and he hung up on me and didn't tell

me his name. , zi
i

“Dolley? A I think it was on Monday -- ¥
IR APPEL: Wait & moment -- | ¥
THE COURT: WAIT a moment.

MR ATPZL: Ve object &0 that as incompetent, irrelevant and

it e

immaterial, hearsay, no foundation laid. ' L '
THE COURT: Objection overruled.

MR

TPEL: We except. £

AT
MR FORD: Just answer "yes" or "no?,,that is all. -

A Yes.

CRCOSS ~-EXAIITIVATION
BY IR APTPRL:
Q Mr Frecman, you have resided down at Norwalk for a
great many years? A Yes sir.
Q Twenty-five or thirty yoars; more or les, huh!
A Yes sir. o

Q And you have held official positions there about courts

and places? A Yes.

Q I think you were a Justice of the Yeace once?

v
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1A No, I was constable of the township for years, you know.

21Q Oh, constable? A Yes sir.

3(Q Well, you have succeeded yourself several times?

4| A Yes sir.

51Q Now, this man that called you up, what kind of a voice

6 | did he have®? A VWhy, I didn't pay any attention at all,

711 didn't recognize the voice over the telephone.

8| Q I understand. Well, you know whether it was a woman's

9| voice or not”? A No, it was not a woman's.

10| Q It was a man's voice? A Yes sir.

11{ Q@ Well, was it a very deep voice, one of these deep basso
F 12 | voices, or how was 167 A Vell, not to the best of my

13 | recollection, but I paid so 1little aftention to it and had

14 | forgotten the thing.

15| € Waat time in the morning Was it when he called you up?

164 A Well, I think it was -- I should say somewrere along

17‘ about 8 o'clock. 7

18 | Q After breakfast, 1 suppose? A Yes sir, I think so,

19 | s well as I remember. |

20 | @ You wefe down at the store at the time? A Hd, no, 1

91 {"was at home.

90 | @ At your house? A Yes sir.

QSW/Q And what timé did you see the juror Dolley? A I think

94 | it was lionday mornirg, as well as I remember.

o5 17 Q Oh, yes. You saw him londey morning? A Yes.

4 Q And you told him that? A Yes sir.

o
(o}
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R ATPEL: That is all.

LR FREDERICKS: That is all.

R E DOLLTEY, a witness called on
behalf of the feople, being first duly sworn, testified as
follows:

DIRTCT TXAMINATION
BY MR FORD:

Q What is your n¥me? A R.E. Dolley, Roland Tverett
Dolley.

42 Yhere do you live, Mr Dolley? 4 Artesia. «__u«w;

9  State whether or not on or about the 26th day of

Hovember, Sunday, 1911, you were summonsed as a juror in ~—§

the case of People vs J B lMclamara --

IR APPEL: Ve object to that as not being the best evidence.

Q Withdraw the question. State whether or not you BTG i

the R E Dolley who was subpoenaed on that day as a Juror inﬂﬂvf

L S

the case of People vs J B Licllamara® A Yes sir, T am. .«

Do you know Iir Freeman, the constable at Artesia?

Yes sir.

I have not. ' —_—

Had you during the month of November, 1911°7 A To sir|

2

A

Q Hgve you a telephone in your house, Mr Dolley?
X .

Q

Q

Did Mr Freeman, on or sbout the time you were summonsed

as a juror,deliver any message to you concerning a telephon
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fconversation that he, Mr Freeman, had with some person o
claiming to be a friend of yours? T
IR APTTL: We objeet to that on the ground it is incompetent,
irrelevant and immaterial, hearsay, nd foundation laid. =
THE COURT: Objection overruled.
IR APTEL: Exception.
A Wr Freeman -- . S
MR FORD: That calls for & "yes" or a "go"answer. I am not
asking you what the communication was, just whether or not T
4 you had such a communication? A I 4did, on londay morﬁ?géﬁzw
after I had been sumroned.
IR FCRD: Cross-examine.
IR APPEL: To questions.
THE COUTRT: That is all.
W. A, S ACXZETT, a witness called
on behalf of the People, being first duly sworn, testified
as follows:
DINECT TXANITIATION
BY IR FC™D: | {
=) What is your name? - A TW.A. Sackett.
Q- Vhet is your first name, lr Sackett? A William. ‘:::j
0 Where do you reside? A  Argesia. -
L
Q How long have you resided there? A Forty-two -- three]
years. bt
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119 Do you know the constable -- I beg your pardon --

211 attract your attention to,Exhibit 5, introduced in this

3 | case, Mr Sackett, in which the name of William A Sackett

4 | was drawn as a juror on November 25, 1911, as a juror in

5| the case of People vs J B lclNamara, in Judge Bordwell's

6+ Court, Department 9 of this court. Are you the same William
T4 A Sackett? A Yes sir. |

g | MR APTEL: Wait & minute, now, --

 14-P g (I FCTD: The answer may be stricken out vencing the objiect-
10 | ion.

11 {1 ATPEL: Vg object to thet on the ground it is incompetent,
12 | irrelevant, immateriel; calling for a conclusion or opinion
13 |of the witness, he not having had enything to do with the

14 tactual drawing of the jury, how can he determine in his own
15 |mind whether or not throse who selected the jurpr, William

16 | & Sackett, meant him or nbt; unless he is & mind resader.

17 | THZ COURT: I think that objection is well taken.

18 | IR FO?D: As to the witness' ovn identity? I withdraw the
19 |question, the Court has stricken it out. Is there any other
90 {William A Sackett living in “Artesia? A Sir?

214~ ﬁas there any other Wiilliam A Sackett living inArtesia
90 |on the 25th, 26th or 27th days of Tovember, 19117

9a-A I heve & sdn by that nanme.
23

o4 12 ¥illiam A. Sackett? How old is he? A Thirty.
25#@ Did you aprear as & juror in Judge Bordwell's Court s

og'| during the month of 19117
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1 MR'AYIEL: Ve object to that as incompetent, irrelevant end
2 | immaterial for any purpose whatsoever, whether he anpeared
3| or not. ‘
4 I FOWD: llerely preliminary, to show identity.
5 THT COURT: Objection overruled.
6| M BIPZL: BException.
71137 TCTD: Answer thie question. }
8 | A What was the question? —T
9| (Iast question read by the reporter) g
1077 ™ WCTD: During the month of November, 19117 A Yeo ai;ib%
11| < Do you know Mr Brain, the Deputy Sheriff of this County? {
™
121 A Well, I don't know whether I do or not. i
1319 Do you know D, Lamar? A Yo sir. | g
1472 Did you receive from any person any sumions to come intghf
¥
15 { court in Judge Bordwell's Court, Department 9, of the ‘””““ﬁz
16 | Superior Court of this County in November, 19117 ot d
17 | MR AFTEL:  Wailt a moment. e object upon the ground that j
18 | the witness is the best evidence.
19 | M® TOTD: Uhether he received it or not? /
o0 | IR ATTEL: Yes. i
21 TiIE COURT: Objection overruled. }
99 | IR QIPEL._ Exce?tion. iﬁ
95° & I aid. i;
24,’MR FOTD: And you did appear in answer to that summons?
95 " A Yes 3ir. ‘
26//Q About thne time -- have you s telephone, or did you 1]
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IR FORD: 4Answer the question. 1
JrA I did, in the morning bpefore I was subpoenaed in the _ %.
i
evening. é%
-Q Cn vhat day did you have that conversation over the E%
4 telephone? A On the 26th of November. ~u~"“'§
12 What dey of tie veek was that? A It was on Sunday |}
morning. T
About what time? A VWell, T will say between 7 and, .|
-

A lo.

1595

Bordwell's Court, aid you receive a telephone message from

A—_

anybody in relerence to the fact that you were about to be

et e}

summonsed?

IR APTEL: Wait a moment. We object upon the ground it is
incompetent, irrelevant and immaterial for any purpose
whatsoever; it is hearsgy.

THE COURT: Cbjection overruled.

MR APTEL: GException.

the hour

Q
-12, somewhere in the forcpart of the day.
Q You don't remember xkmfkar any closer than that B~ 2

N,

Q What was said by that person to you over the telephone? 4
IR APPEL: W&itﬁa moment. We object to that upon the groé;;wﬁ
.it is incompetent, irrelevant and immeteriel, hearsay and
no foundation laid for the testimony.

T3 CCURT: Overruled.
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].y<£ I got a telephone message in the morning, I don't kno% T
2| by who, but that I would be subpoenaed during fhe day to be
3| here as s jﬁror,’and if I aidn't want to set on the case,ﬁ;;~
4! me to get up and get out of the way. _ —
51 Q You say you don't know who this party was? -
6| A I did not, no sir.
7479 Did he say anything about whom he was? A Mo sir, oﬁf?ﬂ
84 that he was g friend of mine. ?;;;
9! MR FORD: That is all.
10
11 CROSS-EXAMIKATIOT
12 | IR APPEL: Isn't it a fact the man who }phoned to yon talked
13 | to you about beets? A He didn't mention them, if he did
14| Q You had, beets, didn't you? A lot at that time of the
15 | year. '
16| @ Well,you raise beets? A Sometimes.
17 @ ~ Well, didn't he ask you if you.had beets? A If he
18 | did I didn't hear him. |
19| @ Can you hear pretty well? A Generally speaking, I can
20 | @ Well, you recognized his voice as a friend of yours?
91| 4 o sir, I did not.
22 | Q Well, he said he was a friead of yours? A  That is
23 | a1l I know. | |
24 You'?e got a good many friends, haven't you?

A I hope so. '
96 1 Q You lived down there in Artesia for about 33 years,

1536
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haven't you? A Yes, for forty-three of them.
Q Forty-three years? A Yes sir.
Q He told you to get up and get out, daid he? A Yes sir.
Q Well, you didn't do it? A Yo sir, I didn't.
IM APPEL: Well, that is all.

SR Y

C. E. WHITE, a witness
called on behalf of the prosecution, bveing first duly sworn,
testified as follows:

DIRECT EXAMINATION
IR FREDERICKS: State your name to the jury. A C.T, White
Q Where do you live? A 2814 North Workman 3treet, this
city.
Q How long have you lived there,in the city, say?
A In the city, oh, about twénty-five years.
Q Do you know Bert Franklin? A I do. I have known him
nine or ten years.
Q Do you know Mr Lockwood? A I do. I have known . -
him about the same length of time.
Q Were you ever associated with those two men in any wey
in business, or labor, or work? A Tot in business, but
I was associatéd with them when I was in charge of the
county jail.
Q And what was their capacity at that time? A‘ Mr

Franklin was the outside criminal deputy. Mr Lockwood w
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a guard under me for four years.

Q@ Do you remember last fall when the case of the People
vs Mclamare and others was oﬁ trial? . A Yes sir.

Q State whethef or not you ever had a conversation with
Bert Franklin about that time in regsrd to the liclamara
case? A I ddéd so have, yes sir.

Q Do you remember when you had the first conversation witl
him in regard to this case? A I believe it was on
llovember 28th, last year.

Q@ Well, what day of the week was it? A londay.

Q Monday? A Yes. ' .

Q Well, I think the calender says londay was the 27th?
A Well, it might have been the 27th; I am not positive
as to the date.

Q

3

It was Monday, anyhow? A Yes.

Q Where did you see him first? A At my place of
business.

Q  And where is your place of business? A TWell, at that

time it was 2217 North Broadway.,

Q Los Angeles? < TYes.
Q And what business, Captain? A I was then a jeweller
Q State what time of the day did you see Franklin first

that day® A I am not able to state the exact hour. It

was between 11 2.m. and 1 p.m.

—

.

Q And@ vio was present when you first met him? A “hen I

first met hinm my partner was present.
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Q Vhat is his name? A AT, New. 1589

Q How long had it been since yon had seen Franklin before
that, about? © 4 I couldn't tell you, I gon't know.

Q Well, mbnths, weeks, or -- A Oh, it might have
been weeks. |

Q Di& you have & conversation with Mr Frenkling at that

time in regard to the McNamara case?y .A Yes sir.

Q Who was present when you had that conﬁersation with
him? A Yo one.

Q Whereabouts was the conversation held? A It was

held in the rear room of the store that we use as a work

room.
2 S tate to the jury the conversation, Mr White, as near
as you remember in substance? |

I ATPEL:  We object to‘that upon the ground that it is
incompetent, irrelevant and immaferial for any purpose, no
foundation laid, doesn't tend to prove any issue in this
case.

THE COURT: Objection overruled.

IR APTTL: TExpeption.

A When Hf Franklin entered the store he said to me,
fCap, I would like a2 private talk with you." I said, "Very
ﬁél}", and ledi the way to this room that I have described

as the work room. When we werc seated, My Franklin said

"Can I talk to you in perfect confidence, and talk straight?

I sald "Yest. He then said, "For some time past I have
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been employed by counsel for the defense in the McNamara
case investigating jurors, and while so employed I have been
in close touch with the attorneys and have learned enough
to thoroughly convince me that the Mellamaras are innocent.
The District Attorney is spending thousands of dollars of
the people's money, and using every means in his power to

secure g jury that will convict, and we are using the same

tactics.” He said "There is an 0ld friend of ours on the
panel who will be called as a"-- or rather "be dravn as a
regulsr juror tomorrow." baid, "I have had several

talks with him and have convinced him that the l'cFamaras

are innocent, and I‘have also talked with him along finan-
cial lines end satisfied him that three or four thousand
dollars in his old age will come in handy." "Tlow", he
said, “Captain,rI am going to give you an opprortunity to do
two 01d friends a good turn.” Thén I said to him, "Who is
this frieni who you spoke of, and what do you wish me to
do2" He said, ﬁOur friend is George Lockwood, and we wish
you to hold %3500 until the end of this trisl and turn it
over to him when the jury‘bring in a verdict of acquittal

or disagrec.” I then asked him if he had had a conversation
with Lockwood respecting -- that is, concerning me in this
capacity, and he said, "Yes, I have had several talks with
him”. He said, "We both trust you and wish you to act.”

I as¥ed him if he had brought the money with him. IHe said

"Ho, but what time will you be home this evening?™ I tol
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at 6:%0, end he said,"l will cell on you at your home about
that time and bring the money, and later in the evening
Tockwood will caell to see that you have it." That was

practicelly all thet transpired at that time.

Q Wnen did you see him next? A That same evening at my
hone.
Q  Vho was present then? i No one, at any time during

the conversetion.
) wnat wes the conversation?
1m ATPTL: The same objection as vefore.

TIIm COURT: Oberruled.

1M ATPRL:  Except.
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A pe stated that he had not brought the money for the reasd
that he had reached the bank or safe deposit too late to

draw it, that he was then on his way to Lockwood's home.
Askqd me to accompany him and 1 declined. He then said het
would make an appointment with Lockwood where we could see
him next morning and asked me té meet him, Franklin, the
next morning at a quarter before © at Third and Main
Streets, that was all.

Q Well, did you see Franklin again-~youdidn't see him
again that day? A No, sir.

Q@ Did you see him'ﬂhé next day onthe 28th of November?

A Yes, sir . |

Q Where and when? A At Third and Main streets.

Q And when? A At a few minutes before 9 in the morning.
Q What occufred and what was s2id and done between you and
nim at that time and place? A TFranklin stated to me that
he had arranged to meet Lockwood theres-for us to meet Locﬂ
wbod at 9 o'clock at Third and los Angeles gtreets. He

handed me a small roll of bills about the size of mx:

finger, and on the way to--to Third and Los Angeles streets

R

he'instructed me to pay Lockwood that morning $500 from the
w"

amount that he had given me.

e s i i

MR . ROBERS. May 1 have that last read?

(Answer read.)

BY MR . FREDER1CKS. Q When you first met Franklin that
A Ve |

morning on Main street, where did you go first?

B4
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1603
walked north on main street, 1 don't know just what dis-
tance--we stepped into a saloon and there was where the
money was handed me.

Q Give the rest of the conversation on the way from there
on, if you have not given it all. Yousaid he gave you
85007 A Yo.
Q Go ahead and say what you said, 1 will not attempt to--
A1 said that Franklin instructed me while on the way to
Third and lLos Angeles streset to give Lockwood $500 that
morning, that is all 1 can remember of the conversation.
Q How much money did he give you? A 1 was not sure at
that time, later on it will develop.

How much? A He gave me $4,000.

And did he say anything further in regard to the 35007

Q

Q

A Not at that timej no, sir.

Q Well, at any time, at any time before you met Lockwood?
A

1 have already reported what Franklin wished me to do

with the $3500.
Q 1 know. What did he tell you. Did he tell you any thing
at that time as to what you were to do with the 35007

A No, sir .
Q we did not? A No, sir.

Q And where did you go then? A Ve walked east on Third

on the north side of Third street until we came to Third and|

Los Angeles, 1 stopped onthe nor thwest corner and Frankli§

oss the atreet to the southeast cor

passed diagonally acr
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‘He says, "What are the conditions?" 1 said, "The conditions

order and 1 referred him to Franklin to settle that point.

1604

nex . 1 presently saw Mre Lockwood coming nor th.

Q From which direction-- A ©North on Los Angeles street
from the direction of Fourth. He was--¥r, Lockwood was on the
east side of the street, he crossed Third street and 1
crossed Los Angeles street and we met onthe northeast
corner. Mr. Lockwood said, "Good morning, Cap, what is new?!
1 said, "Nothing new, except that a mutual friend has placed

$3500 in my hands to be delivered to you conditionally."”

as made by Franklin is that the money is--that the amount isg
to be given you when the jury ipn the McNamara case bring

in a verdict of acquittal or disagreed." FHe ays, "That is
right." 1 said, Farther,"Franklin has instructed me to
pay you $500 this morning." 1 asked him if he were Willing
to receive it and he said, "Yes ," and 1 gave him the amount,
There was then a question as to how much remained in my
possession. 1 stepped to one side and counted the money
rémaining and found there was $3500 and 1 so reported to Mr.
Lockwood and stated 1 would turn it over to him on Franklin

order. He demurred to receiving the money on Franklin's

We then crossed Los Angeles street to the northwest corner,

where Franklin was standing, and lMr. Lockwood and Franklin

eggaged inconversations a moment or two. What the conver-

gation was 1 either did not hear or don't remember now.

We then started north on Third Street and when near the
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Q Do you know George Home? A 1 do not know George Hone.

1605

corner of Third and Main 1 wée approached by a detective,

office.

Q Do you know who that detective was? A 1 do not.

1 migh£ know his face, but not by name.

Q what else was said to you when you were placed upder
arrest?

MR . APPEL® We object to that onthe ground it is incompetent
irrelevant and immaterial, hearsay, not binding upon the
defendant, not admissible.

THE COURT. Objection overruled.

MR . FREDERICKS. 1 am not sure but what the objéction is
correct, it was after the witness was arrested.

THE COURT. Do you wish to withdraw the question?

MR . FREDERICKS 1 want to think mbout it a minute. Let

me have the question. (Question read.) 1t is probably
nbt-_l don't want to be understood as admitting that it is
not admissible, but 1 am in a little doubt about it and 1
will withdraw it and will consider it further.

Q Where did yougo then, if anywhere, and with whom?

MR . APPEL. Object to that, to any acts of this witness and

of any other ﬁersons after the arrest, upon the ground

that they are incompetent, jrrelevant and immaterial for

any purposes and jnadmissible. for any purpose whatsoever,

not binding upon the def_endant.
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MR+ Ford. We are not offering now any further acts on the
part of this defendant, unless they were in furtherance

of the>bonspirac§ they were not admissible, but wWe are

preliminary to that.

THE COURT. Objection overruled .

MR . APPEL. We take an exception.

A VWhat is the question, please? (Question read) 1 went
with the detective to the district attorney's office.

Q@ And state whether you saw Franklin and Lockwood again
before YOu got tc the district attorney's offide?

A The detectivd and myself took a street car and we passed |
Franklin and Lockwood on Main street, well, some distance
from Third, 1 dannot~te11 just what.

Q State whether or not you saw Franklin again that day,
Franklin and Lockwood? A 1 saw Franklinand Lockwood again
that day in the district attorney's office.

Q And how soon after your arrest? A 1 cannot state.

Q What did you do with the $3500 that you had that Mr.
Franklin gave you and that you had left after you gave
Lockwood the $5007 A You mean what eventually became of
it as far as 1 am concerned? |

Q As far as you khow, yes. A 1 turned it over to the
district attorney at his r equest.

Q At that time? A At that time.

Q And at that place? A In the district attorney's off]
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yes, éir.
Q@ Do you know who all was pfesent at the time you turned
this money over?
MR, APPEL. Wait a moment. We object to any conduct on the
part of any of the persons then and there present or what
transpired in the district attorney's office other than
what the witness has already testified to.
MR . FREDEHICKST Withdrawvthe ques tion for the present.
Q This $500 that you gave to Mr. Lockwood, in what sort of
bhoney was it,vin what -denominations? A 1t was in one bill.
Q And the #3500 that you turned over in the district attor-
neyls officevﬁas in what bills, in what kind of money and
denominations? A ;ﬁmlyremembenwcorrectlx,ﬂghgggmﬂgie
five $500 bille and one $1000 bill,
Q Did you see the $500 bill that you had given to Lockwood
afterwards?
MR . APPEL., Wait a moment--we object to that onthe ground
it is incompetent, irrelevant and immaterial for any pur -
pose.
MR . FORD. ldentification of money .
THE COURT . Objection overruled.
MR. APPEL. We except. A
A 1 saw that $500 bill when Mr. Lockwood passed it over to
the District attorney .
Q At what time and place? A 1 will qualify that statemﬁntf

1 saw a $500 bill. At the district attorney's office, at jthe
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game time that 1 turned over the amount 1 had.

Q Who was present when you turned over this $3500 to the
district attorney, if you know?

MR . APPEL. We object to that onthe ground it is incompetent
jrrelevant and immaterial for any purpose, the conduct of
any of the parties named, or any other person inthe dis-
trict attorney's office is inadmissible for any purpose
whatsoever after the alleged arrest of Mr, Franklin and the

witness in question, your Honor.

MR . FORD. 1dentifying the presenccof the persons when the

money was turned over, it was not offered for his conduct.

THE COURT. Objection overruled.
MR . APPEL. We take an exception.

A From positive knowledge 1 can name but one person, and

that is Supervisor Pridham.

MR. ROGERS. The answer is "Supervisor Pridham"?

A Pridham.
B MR. FREDERICKS. Q How many people were present, appro-

ximately, if you know?

MR . APPEL. We object to that upon the same grounds stated.
THE COURT. Objection overruled.
MR + APPEL. Exception.

A 1t is impoésible for me to state; several people.

Q@ wad youever talked to anybody else about this matter,

except Mr. Franklin, up to the time when you were arrested?

MR. APPEL: We object to that on the ground it is incoug
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petent, irrelevant and immaterial for any purpose, calling

evidently for negative testimony that is never permissible,
and substantive testimony of any fact; it is hearsay, not
binding upon any person.,

MR . FORD. That is a new rule, that negative testimony is
riot admissible.

THE COURT. Objection overruled.

MR . APPEL. Exception.

A 1 had telked with ‘nobody .

Q When did you first tell the facts which you have just
narrated here] and to whom?

MR .Appél- We object upon the ground it is incompetent,
irrelevant and imraterial and calling for hearsay evidence
not bind¥ng upon the defendant.

MR . FREDERICKS* Withdraw the question,

THE COURT* Question withdrawn.

MR « FREDERICKS. Crosg-examine.

- CROSS-EXAMINATION.
MR, ROGERS. Q Captain White, you had known Lockwood a
good many years, hadn't you? A vyes,sir.
Q How many years had you known him altogether? A Altogeth
er 1 had knowﬁ him somewhere between 2 and 10 years .
Q Been rather closely associated with him at times?
A Yes, Bir .
Q At the time Franklin broached to you the subject of 6
ing Lockwood, did you say 1o Franklin, "!My God, Bert,
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would not trust George Lockwood as far as 1 could throw a

bull by the tail? A To the best of my recollection 1

said nothing-of the kind.

Q Nothing in substance or purport at all, Captain?

A No, sir.

Q@ Yow, let me see if 1 can give you the time. 1 am
referring to the time oneither of the two visits that
Franklin made you out at your place of business in past

Los Angeles, A Did you say either of the two visits?

Q Yes.. A He was there but once.

Q Wasn't Franklin at your place--he was at your place of
business once and your home once, that is correct? A Yes.
Q Now, these two places, either one of them, if youwant

to call it that way, did you make any such statement as that

‘that 1 gave you? A No, sir.

Q "™y God, Franklin, I would.not trust George lockwood as
far as 1 could throw a bull by the tail?" A 1 did not.

Q ‘Now, did you say that to Franklin at any time during

the course of this matter? A Yo, sir.

Q You say you had known Lockwood 9 or 10 years, maybe more,
had been associated with him being in thé same office togethg:
had you not? A Yes, sir. |

Q Attached to:the same office? A Attached to the same
office.

Q@ Had you known him before that at all, before he came

into the sheriff's office? A No, sir.
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Q@ Have you kept up your acquairtance with him, Captain,
after that time, after you left the sheriff's office?
A 1 would see him once in a while , not often.
Q You had always been on pretty good terms with Franklin,
had you not? A Yes, sir .
Q@ How long had you known Franklin? A About the same
length of time, 9 or 10 years.
Q Did you know Franklin before he went in the sheriff's
office? A No, sir.
Q His business was what you call outside criminal deputy .
Will you be kind enough to explain to us what you mean by
that, what his duties were..A  Why he had charge of the
looking up of criminals for the sheriff's office?
Q@ And looking up evidence to convict them? A Exactly.
Q@ When Franklin first came out and broached this subject
to you he came out in an automobile, didn't he? A Yes.
Q Came in the daytime? A Oh, 1 don't know how he came whe
he first came.
Q Well, at any rate, he came inthe daytime? A Yes .
Q Sometime around the middle of the day,wasn't it, about
the noon hour, between 11 and 1 say? A wves.
Q@ And when he first came to your place of business your
partner Mr, New was there?

A Yes, sir .
oke to you,

Q Franklin spoke to New first before he sp

didn't he? A Correct.
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Q As avmatter of fact when Franklin said to you, "1 want
to talk to you privately", you left New inthe store, or

did you not, and you two went back somewhere? A That is’
correct.

Q Now, when Franklin came out to the house, when he came
out to see you on the second occasion you know how he came
then? A He said that he came with an automobile. |

Q@ Did he see any one besides yoﬁrself or members of your
family? A My wife answered the bell and left Mr. Franklin
in the front part of the house as he came to me.

@ Did you ever see Mn parrow in your life until you saw
him in the court room after this trial commenced?

A Well, as a matter of fact 1 have never seen M. Darrow

in the court room until just now,.

Q@ Did you ever see Mr. parrow anywhere? A Yes, 1 have
seen him-~-1 saw him in the corridor of the Hall of Justice.
Q@ When was that? A Oh, 1 donst know when, it was during
oné of the days of this trial.

Q You mean of this trial where he is the defendant? A Of
this trial.

Q@ Then you never saw ¥r, parrow in youwr 1life until éfter
thie trial commenced, the one we are now in? A That is cor
rect. -

Q And you have never had a word with him inyour life?
A Yo, sir .

Q@ Nor he with you? A No, sir.
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Q rhe man that--now, with all due respect, Captain, the
man that got you into this scrape was Franklin, was it?

A Oh, 1 presume so.

Q He wanted you to go out to Lockwood's house? A Asked
me to go.

Q Asked you to go to Lockwcod's house. Whenwas that?

A Well, that wasthe night of tlke 27th,'Mondgy, November
37th, we will éay .

Q@ What did he say fhen to you? A Withreférence to what,
exactly?

Q With reference to going out to lockwood’s house? A Simply
étated that he was onhis way to Lockwood's house with an
automobile and asked re to go with him. .

Q@ Well, you didn't wan t to go? A 1 didn't want to go and
1 didn't go. | |

Q How long before that occasion had you seen Lockwood?

A 1 couldnit state.

Q@ Had: you kept any sort of acquaintance with Lockwood or
intimacy with him after you left the sheriff's office?

A VNottparticularly, no.

Q Meet him on occasion, 1 take it, as you habpened to?

A That is rightt

Q@ Then when yoﬁ would not go out to see Lockwood or go out

to see Lockwood--go out to Lockwood's house, Franklin left

you, did. he,and told you where he Was goiDng, whether he
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on his way there. _
Q@ 1 call your attention to the place you met Franklin the
next morning s Where was that first where you met him?
A Vet him right near the corner of Third and Main.
Q Would you be able to say which way from the corner?
A 1 think so. |
Q Try it and give us your best recollection. A We will
say a few feet north of the corner.
Q And would that be on Main s treet? A On Main, yes.
Q And on which side, can you tell mej A on the west
side of Main.
Q Did you have a conversation there onthe street? A 1f we
did 1 don't remember what it was. There was very little
s aid .
Q Then you walked north, did you not, O Main gtreet to a
saloon? A Yes,
Q Do youremember who suggested going inthe saioon?
A No, sir, 1 couldn'tsay. |
Q@ Sort of by mutual conssnt? A Naturally.
Q And you remember whether it was the first saloon nor th of
the corner or any one of the several sloons that might be
along that street? A 1 think it would be qui te. raturally
it would be the'first-one.
Q Well, now, would your recollection serve you as.to whe-
ther Franklin suggested going in there to pass the money or

whether you did or whether the subject wés mentiqned?
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A 1 have no recollection as to who suggested it.
Q Well, you went in there and when yougot in did you pur-
chase a little refreshment there? A Well, 1 can only
speak for myself.
@ Well, that is what 1 am asking you to do.
4 1 confess to having drank a very small beer there.
Q Mr Franklin didn'tdrink a small beer? A 1 couldn't
tell you, Mr, Rogers what Mr. Franklln drank.
Q At any rate, you took a drink? A Yes.
Q When yougot inside and took your drink then Franklin
handed you this roll of bills? A Yes, sir.
Q@ was any one else in the saloon? A Yes, there were
two or three people there.
Q Two of three people there . Was the bartender engaged
in his business? A veg‘sir. |
Q@ Do you remember whether thre was more than one bar tender

behind the bar? A 1 couldn't state,

'Q Well, you walked straight to the saloon, walked inside,

‘had your drink and the money w as passed in the presence of

at least three or four people? A Well, it was passed in
their presence, still lldoubt very much if any one saw it

passed.
Q Where did Frenklin have the money when he came into thd
s aloon, do you know? A 1 couldntt tell you.

Q Did he go into his pocket for it when he got it to give

iﬁ to you? A 1 couldn't tell you, Mr. Rogers.
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You were not watching? A No.

Q
Q Was there a mirror back of the bar in that saloon?
A 1 think so; 1 am not positive as to that .
Q Then was there any conversation at that place at that
time there intthe saloon? A 1 don't remember.
Q Then where did you go from the saloon? A We walked
back to the corner of Third and Main , went directly to
-Third and lLos Angeles.
Q Did you go together to Third and Los Angeles? A Yes,
8ir .

Side by side? A Yes,sir .

Did-you sepé;ate and go on differentsides of the street?

No, sir .

Yes, sir »
When you got to Third and Los Angeles did you separate?

Q
Q
A
Q@ But walked accompanying each other dosn the street?
A
Q
A Yes, sir.

Q

Where did Franklin go? A He went to the southeast cor-

‘ner of Third and Los Angeles.
Q Now, did he gc up by the corner down towards Wall

Street? A vYes.

Q rhat i about the first thing he did was to walk over the

other side and then down the street? A 1 couldn't state

it was the firét thing he did, but, however, 1 saw him

going down Third towards Wall.
ome back? A No, 1

Q Did you see him turn around and ¢
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didntt see him do that .

Q@ Now, duriryg that conversation, 1 mean durimpg that happen-
ing down at Third and Los Angeles street at any time did
Franklin and Lockwood leave you, that is, leave your inme-
d iate presence and hearing and have a talk between them-
selves? A Yes, well 1 think 1 was the one Wwho left them.
Q Well, be that as it may, the parties separated? A Yes,
theyhad a talk between themselves. Now, whether 1 overheard=
wkether 1 heard any of that conversation is more than 1
can state. 1t w2s relative, 1 believe, to turning this
money over to Lockwood on Franklin's order; 1 think that
was the bone of contention.

Q@ 1 will get to that matter shortly, but what 1 am getting‘
at is that fact youand Franklin went over there and then
F;ankli%Walked directly to the southeast corner of the stree
A Yes.

Q@ Then lockwood came by, didn't he? A Yes.

Q Then you had a litfl e talk with Lockwood in which there
was some controversy betWween youand Lockwood as to what
the exchange was? A ves, sir.

Q Thereupon Fraklin and Lockwood had a talk between them-
selvee on that subject? A VYo, not until Lockwooa and 1 were
through and we had passed OVer to the o+her corner of the
gtreet where Frank'®in stood. |

Q Then you and Lockwood were through and had finished

up what you and Lockwood were doing together before Fra
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3in and Lockwood talked about this agreement? A That is
correcte |

Q Then after Franklin and Lockwood had talked about this
agreement that the money w as to be turned over by you
without Franklin's order, upon the happening of certain
events, then what did you do? A Then the three of us
walked on Third towards ¥ain. |

Q Up towards M¥ain? A Yes.

Q ©Now, do you know £hat before Franklin and Lockwood met
there together on this occasion, when you and Lockwood
came up to him onthe northwest corner there at the saloon,
do you know that before that time Franklin already had
seen and spbken to two detecfives, Geor ge Home and James
Campbell?

MR + FREDERICKS. That is objected to as assuming a fact
not in evidence.

MR . ROGERS+ 1% is in evidence, if your Honor please.
MB} FRELER1CKS. Well, it don't make any difference.
MR . ROGERS. 1 am asking him if he knew it.

MR . FREDERICEKS Youcan ask him if it is a fact.

THE COURT. Qverruled.

A 1 did not so know; no, sir.

Q You didn'% éeé Jdim Campbell down there meet Franklin
while Franklin was walking down frcm Los Angeles street

Third _
towards Wall on the south side of /¢ street, did you?

A 1 did not.
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Q@ You did not see Jim Campbell speak to Franklin as the

two passed, while you and Lockwood were there over on the
other side and Franklin had left you and gone down to that

corner? 4 1 did note.
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Q You ¥new Jim Campbell was a detective for the Distri

1020

Q Would you have passed . the money if you had l'mown
that ¥ranklin hed already spoken to Jim Campbell and sSeecn
George-Home;‘ , before you did it*®

I TTDORTC X3: Ve object to that as calling for a con-
clusion of the witness, speculative.

TR NCeOTPS: Well, this withese, if your Honor please, ic an
accomplice.

ID FREDFRICLS:  What this witness would know, yes.

M ROGERS:  And e is subjsclt 1o crdss-examination. T am
trying tc be as kindly as I can, but I have the right tq
crossS-examine an accomplice, as the law indicates.

IR FRETERICIS: As to whether he would know under certain
circumstances --

THE COURT: It is a mere speculative question.

IR ROGTR3: I believe that, if your Honor please, but every
act, and every motive and stetement --

PHL COURT: I em doubtful about it, and I will resolve the
doubt in your favor. OCbjection overruled. DZesd the questioqn.
(Question read). Can you answer that guestion?

A Yes, I can answer it. I hardly think I world have
vassced the money.

A JUROR: What.is the answer?

(Answer read)

Q By Ly Rogers: You knew Jim Cempbell, didn't you, Iir
White® A I knew Jim Campbell, yes sir.
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Ll Asgeles County Law LIMEE

Attorney's office? A Yes sir.

Q You knew George Home , didn't you? A o, Iydid
not. ‘

Q Didn't you know him by sight, police detective Home 2
A ot as George Home.

Q ot as George Home. You did know he was a police

detective, though,,didn’'t you¥ A Yes.

Q That is, you knew him by sight as a police detective,
but you camnot detail his name; that is about it?

A Yes sir, that is the size of it.

Q Pardon me, if I ask you to sppak & little louder. "That

is about the size of it", you s8id? A Yes.
Q@  ¥When you handed this $500 bill to Lockwood, did you see
him drop it on the street® A I daid not. If I did see him

I peid no attention to it.
Q In addition to these two detectives that were thereebouts)

one of them even speaking to Franklin before this, =~ in

did you khow ,
addition to these two detectives/hthat there was anotier one
riding up on a motorcycle just at the time that this money
was being passed? A I don't remember, Iir Rogers, of
secing anyone on & motorcycle in that neighborhood.
Q I Aidn't get it.
(Answer read)

Q When you passed over a $500 bill to Ir Lockwood, did he

say anything to you about the size of the bill? A It is,

vossible that he did, Ilr Rogers, but if so, I cannot rcme:
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about it.

72 Did he say enything to you about the difficulty of
getting rid of & bill of that size, and that the passing of
it would be decidedly out of the wéy, it ought to have bcen
twos and fives? A 1 don't remember.

Q Did he see the money that was in the $3500 roll? & To.

Q Did. you tell him what was in it, aside from &7BCO7
A To.
Q How d4id he know there was a thousand dollar bill in

that roll”?

- c j . .
MR FORD: A purec onelusion,e tpe witness -- how he knew it, 4

R TOGIERS: Tet the witness answer, without his suggestion.
PHT COURT:m Counsel has the right to object.

IR §ORD: I ﬁave a right to object. I object on the ground
that it cd 1s for a conclusion how Lockwood could know any-.
thing. |

THE COURT: Objection overruled.

A I have no means of Imowing.

Q@ By ¥r Rogers; You didn't tell him, did you? A To sir.
Q And you didn't show it to him? A He may have seen
thet roll of bills, I showed him the roll of bills, but not
the individual bills.

Q@ Not the indﬁvidual bills?® A To.

Q Ceptain White, yon said you had been arrested and there

has been no prosccution against you, has there 7 A Tot tha

I an aware of.
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Q You were released from arrest shortly, were you not,
up there at the District Attorney's office? A Yes sir.

Q As soon as you got up there and turned over some bills

you welked out, didn't you? A After & time, yes.
Q I veg your pardon? A After a time.

After : vositively
Q pHow long, if you please? A I couldn't say/how long

I was in the District Attorney's office.

Q I en not asking you to positively, what I want is your
best recollection. A Vell, it may be anywhere fron
half an hour to an hour and a half.

Q

'

Well, you were not in custody during that time, were you,
you were merely there in the office with a lot of other
people?

IR FORD: We object to that as calling for a conclusion of
the witness.

TR TOG™R3: A man knows whether he believes himself to be
in‘custody or not.

TR COURT: Objection overruled.

A Why, it is hard for me to state vhether I ccnsidered
myself in custody or not.

Q By 4r Rogers: Well, at any rate, in a half an hour
to an hour and a half you went out, went out without being
in custody, didn‘t you? A Yes sir.

Q Went on about your business? A Yes sir.

Q@  You never have been in custody since? A Tlo sir.

@  Hever have been complained sgainst, or indicted, hav
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you? A TXo sir.

Q
J&

Never heve been in a Justice Court to be tried?

Ko
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Q Or to be examined,and never had been tried inthe
Superior Court? A No. |
Q Well, -now, Mr White, when you were to meet Franklin he
gaid Third and Main, didn’t he? A Yes, that is right,
Third and Main. |
Q@ And also told you that Lockwood was to be met and the
money passed at Third and Los Angeles, didn't he? A Yes,l
sir .
Q Now, Mr. White, you knew, didn't you, that Third and Main
is about as populous a corner as there is inthe city, takin%
it all around there, didn't you? A Well, 1 didn't know
that, no.
Q Didn't you know that? Can you mention any corner of the
city where fhere is feally more, where there are more people
passing? A 1 have not looked that matter upat all.
Q But you do know as a matter of facty-you did know at
that time it was a very populous corner? A More or less,
yes «
Q You knew, didn't you, that Third and Los Angeles is a
populous corner too at that time of the day, where thepe
aré 211 those wholesale houses? A 1t was not extremely
populous at that hour.

Q Llote of buégies and horses and wagons and cars? A Very

few.

Q At © o'clock in the morning? A Yes, sir, onthat parti-

cular morning.

.
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_THE COURT* /Qverruled.

1626
Q You have been down there of ten, haven't you, before?
A VYo,
Q@ Do you know amything about why Third and Los Angeles
Street was picked rather than some other street? A No,
gir.
Q Did you know anything about the way the streets co@e in
there together, for instance, Los Angeles coﬁing in on tﬁe
nor th side into Third at one angle,onthe south side into
Third at another angle and the streets being of different
widths, Third west being narrower than Third east of Los
Angeles, and all that? Do you know anything about the
matter, the way those ¢orners were situated? A VNo, sir,
1 dontt .

: you

Q@ Did it occur to,.that corner was picked because there was
not a corner there that could not be seen for two blocks
up each street on account of the peculiar way the streets
come in?

MR . FREDERICKS ' Object to that uponthe ground it is argu -

meptative. _
Obvjection

A No, sir, it never so occurred to me.

Q 1t didn't occur to you? A No.

Q Did it occur to youthat Third and Main was picked because

Third street comes in at a particular angle there into Main

on the west side and ondhe cast side at another angle and

that you can see that corner better from any sort of a

_ .
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position than you can on a square corner? A No.

Q 1t didn't occur to you, did it? A VNo, sir.

Q Do_you kHow why Franklin picked those two corners that
way? A 1 do not.

Q Mr White, were you going to get any compensation for
this--~

MR . FOR. For which?

Q@ 1 hesitated about what %0u call it to Mr. White, 1 am
trying to be nice and easy--did you get any compensation?
MR . FORD. You mean for his acts down there at THird and
1os Angeles?

Q Yes. Were you? A Mr.Franklin,FI suppose 1 can answer
this in my own way?

THE COURT-i Yeg answer it in your own way.

A M. Framklin at one time at one of the interviews, and 1
think at the first, stated that my financial interests would
not suffer if 1 would consent to act for them, but as 1o
aﬁy arount being promised, any specific amount teing promisgd
or agreed upon, 1 have no recollection.

Q Did Mr. Franklin agree to give you 3100, specify the
gsum? A Not that 1 can recollect.

Q Did you agree to take $1007 A Not that 1 can recollect.

Q Well, Mrfwhite, you are using your best recdlection,
aren't you? A 1 certainly am.
Q And remerber everything that is possible for you to

remerber? A Yes, 8ir.
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THE COURT., 1t is almost adjourning time.

(Jury admonished. pecess until 10 o'clock June

12, 1912.)
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