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MCNDAY, JUNE 10th, 1212. 1:30 P,M,
Defendant inﬁcourt with counsel. Jury called. All present.
Case resumed.
RERT E. FRANKLI1N,

on the stand for further redirect examination.
THE COURT. Proceed, Captain Fredericks.
MR. ROGERS. Juror Dunbar desired to ask a question.
THE COURT+ What was that, Nr. Rogers? .
MR+ ROGERS, 1 say, i{r.» Juror Dunbar intimated that he would
1ike fo ask a qQuestion.
MR. FREDERICKS. 1 haven't quite finished yet.
THE COTRT- 1f you just as soon, Nr. Dunﬁar, better wait
until Captain Fredericks has finished.
THE JUROR. 1 would like to have what be testified the first
night he went out to Mr. Lockwood's and aléoﬁwhét Mr, Lockwood
said, read from the notes, trat part of it is not quite
clear to me. »
THE COURT. That can be done af the close of Yr. Franklin's
testimony or some ofher time before he leaves the court
pfele) )
MR, FREDERICKS. Just to get it so we are sure, which night?
THE JUROR. The first night he visited--
Q Before Mr. Lockwood came to town at all?
THE JURCR. Yes.
Q rThe very first night?
THE JUROR. The very first night he went out and visited
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him; 1 would like what he said, that is all.

MR . FREDERICKS, 1 am not sure we asked thias witness that.
MR . ROGERB: 1t is in the record.

THE COURT. 1f it is in the record it may be read.

MR. FREDERICKS., & ir. Franklin, do you know the amounts

of money that you paid to the men whom you employed to work

under you in investigating the jury in thecase of People

ve .. McNamara? 4 1 think 1 do; yes, sir. 1 have receipt

for all those several amounts .

Q

v

Did you pay them in--did you‘pay these men anything in
August? A Yes, sir. |
Io you know how much? A No, sir, 1 do nots
Pay them anything in September? A 1 did; yes, sir.
Do you know how much? A Approximately.
 Well, approximately how much? - A AboutﬁlBSO.'
Did you pay them anytking in October? A 1 did.
‘How much? A Approximately $1170.
Did you pay them anything iﬁ November? A Yes, sir .
How much? A 1 donat know .

vave you those receipts with you? A 1 have.

O O OH O OH O O H HLH O

Do you know the names of all the men whom you employed
and the amounts that you paid each one? A 1 have them in
my pocket; 1 have a recordlof it in my pocket. '

Q Let me see it. What does that record--what is that
record, receipts sigred by the men? A VYo, sir, it is @&
which

card system of amounts paid them and the dates on
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they were paid.

Q vwave you the receipte? A 1 have; vyes, sir.

Q@ Have you them with you? A 1 have; yes, sir .

Q Well, now, the signatures that are on the receipt, they
are the signatures of whom--

MR, APPEL. Wait a mcmsﬁt.

MR . FREDERICKS., 1f you know.

MR . APPEL. We object upon the ground it is asking the
witness for a conclusion and an opinion, and no foundation
being laid there as to personal knowledge or as to having
secen the receipts signed.

MR+« FREDERICKS. 1 think the question is preliminary only .
MR. APPEL * ~1 know, but do you know.

THE COURT. Objection sustained.

MR « FREDERICKS. The question is do you know? He has got to
say he knows before he goes any‘further.

TEE COURT. 1s that the question?

¥R . FREDERICKS. Read the Question.

(Last question read by the reporter.)

¥R « ROGERS. That is not ésking him, your Honor --

MR+ FREDERICKS. 1 see, all right.

Q Do you know the signatures that are ontbe receipts and
whether or not those signatures are the signatu:es of the
men to whom the money was paid?

VR . APPEL® That is not the way to prove a signature. We

object upon the ground asking for a conclusion of the witnédss.
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if 1 have seen a person s8ign a receipt 1l say this receipt
was signed in my presence.
MR « FREDER1CKS. There is so many of them, if 1 could lump
them-~
THE COURT* 1s the guestion withdrawn?
MR « FORD. The question is, w#Do you know?"
MR +» APPEL. Whetﬁer he knows or not depends on this, your
Honor: There is two ways of proving signatures.
THE COURT: Objection sustained. _
MR . FREDERICKS. You 8ay you have the receipts in your
pocketgﬁhowing the amounts you paid to your men?
A 1 have, yes, sir.
Q Approxiuafely what was the amount you paid your men in
November on the McNamara case? A 1 couldnit tell §ou even
approximately.

MR, FREDE1CKS+ That is all.
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1437
THE COURT: Anything further? .
IR ROGERS: Not just at the present time. We would like
to have thé-witness remain under subpoena, he need not re-
main in the court house, but in town.
THE COURT: 1In case it should be necessary, Mr Franklin,
I presume you would be available?
MR FORD: I supggest, if counsel desire, that they can sub-‘
poena him any time and have him called as their Witness..
MR FREDERICES: He is here; he lives in town. |
A I will say, your Honor, my business occasionally calls
me out-of the city, but I will agree to this, before i go
I will speak to one of the attdrneys for the defense and
if for any reason they do not wish me to go I will be glad
to stay, if that is satisfactory to allvconcerned.
THE COURT: 1In regard to the reading of the testimony?
MR FREDERICKS: I have had handéd me the transcript on
page 464, I have not examined it. I will look and see if
that is what I wanted. No, that is not the time.
A November 4. .
MR FREDERICKS: Pége 463, instead of 464.
IR ROGEES: I do not know: whether Mr Dunbar wents the
testimony of this witnessqor the testimony of Mr Tockwood?
JUROR DUNBAR: I would like to have what Mr Lockwood said
to him, also what he said to Mr Lockwood.
IR FREDERICKS: That is, this witness' testimony?
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MR FREDERICKS: Shall I resd it, beginning on page 4637

THE COURT: Unless counsel prefer the reporter to read it.
IR ROGERS: Oh, no sir.

MR FREDERICKS: Beginning on page 463, line 8, (reading):
"Q That was at Mr Lockwood's home, I think you stated?

A Yes sir. Q@ The first time? A Yes sir.

Q@ What occurred at that time? A I went to the door

ahd knocked. .Mr Lockwood appeared at the door in his

night dress. I told him I would like to have a conversation
with him. He told me it would be impossible that night,
that his wife fas 111, that he would be glad to see me at a
later datevand talk with me. I asked him when he thought
he could come in, and he said he thought the following
Thursday. I asked him to call me up when he got in town,
and make an engagement so that I could see him. That is all.
I bid hir good-night and left."

JUROR DUNBAR: I would like to ask another question, your
Honor. 7 |

MR FREDERICKS: You do not want the second sonversation,
you wanted this? |

JUROR DUNBAR: I thought it was that. I can ask a question

and save time,

THE COURT: Go ahesd.
Q By Juror Dunbar: I want to ask if he had been an inti-
mate friend for twelve years of Mr Lockwood?

A Very intimate friend, yes sir.
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JHROR DUNBAR: That is al1 I wanted to know.
MR FREDERICKS: That is sall.

MR PJ COOUNTZEY, a witness called on be-
helf of the People, being first duly sworn, testified as
follows: |

THE CLERK: Your name? A4 P J Cooney, C-o0-0-n-e-y.

~ DIRFCT EXAMINATION
BY MR FREDIERICKS:

Q Where do you live, Mr Cooney? A Chicago.

Q What is your business? A I am an investigator.

Q How long have you lived in Chicago? A Born and raised
there, |

Q How o0ld are you? A Twenty-two.

9 . Do you know Clarence Darrow, the defendant in this case?
A Yes sir.

Q Were you evér in his employ? A Yes sir.

MR TOGERS: Just a moment. We object to that as incompetent,
irrelevant and immaterial, a conclusion of the witness and

no foundation laid.

TEE COURT: Obﬁection overruled.

IR ROGIRS:m Exception.

A Yes.

Q By ¥r Fredericks: I will go back a little further.
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What has been your occupation, beginning with the time you
first began to work? A Vell, when I first got out of
school, of‘course, I held several small little office boy
positions, but my work since I have arrived at a business
age has been investigating, and with the exception of a year
that I devoted to charity work and settlemeﬁt work at Hull

House in Chicago -- that is Jane Adams' settlement.

Q Now, when were you employed, when did you enter the

employment of Mr Darrow -- withdraw that -- were you ever

employed by Mr Darrow in the lMcNamara case? A Yes.,
Q " When did you tirst enter the employment of Mr Darrow
in the McNamara case? A To the best of my recollection,

I think in July of last year.
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Q Where? A 1 was emplo&ed in Chicago.

'Q When did youcone to Los Angeles, if you ever did in that
year? A 1 think 1 arrived here in the first few days of
August of last year.

Q@ How lohg did you remain in the employ of ir. Carrow in the

McNamara case? A Until the finish of the case.

Q That was about when? A Why, 1 think sometime either
the first of December or a little further on in December .
;Q Génerally,kwhat was your employment at that time for Nr.

Darrow?

MR . ROGERS. Objected to as a conclusion or opinion called
for; ingompetent, irrelevant and immaterial.
THE COURT. Overruled.

MR « ROGERS. Exception.

A My chief work was gathering evidence and interviewing
witnesses, with a view of putting them on the stand.

MR. FREDERICKS: A1l right, 1 just wanted--

| MR+ ROGERS+ 1 move to strike out the answer as incompetent,

irrelevant and immaterial and a conclusion or opinion, no
foundation laid.

THE COURTL. Votion to strike is denied.

MR- ROGERS. Exception.

KR, FREDERICKS* Didyou work under the personal direction of

any one other than WMre Darrow during that time, and if so,

whom?

MR . APPEL. Vait a moment--we object to that onthe ground
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it is calling for a condlusion or opinion of the witness;
calling for the ultimate fact, not calling for statements.

THE COURT. Objection overruled.
MR. APPEL . Exception.

A 1 was subject to0 the orders of ilr. Darrow and Mre Harringtom.

Q@ Did you know re Harriman at that time also? A 1 knew

he was in the office, yes

Q@ Now, do you remembér whether or not you made a trip back
;ast after your e@ployment with ¥r, Darrow commenced?

MR+ Appels We object to that upon the ground that it is
incorpetent, irrelevant and immaterial and hearsg and no
féundation laid, and no connectionwith this case.

THE COURT® Objection overruled .

MR « APPEL., Exception.

A Yes.

MR « FREDERICKS. Q Do you knov a man by the name of Hammer-
strom? A Yes, sir.

Q@ Who was he?

MR « APPEL. Wait é morent . Thzt is objected to upon the
ground it is incompetent, irrelevant and hearsay; no founda-
tion laid for the introduction of the evidence; immaterial
who Hammerstrom or Hammerstein was.

THE COURT: overruled.

MR, APPEL. Exception.

A Yes, sir, 1 know him.

¥

VR . FREDERICKS. Tre question was who was he? A VFe was
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another investigator on the case.
Q@ On which side of the case? A On the defense.
Q That was the McNamara case? A Yes, sir.
Q@ Now, coming to the time when you were--do you know
wrether or not he was any relation to Mr, Darrow?
MR ., APPEL. We object to that as immaterial.
THE COURT. qverruled. '
A 1t was my understanding that he was a brother-in-law.
VR . FREDERICKS. Q Now, coming to the time when you went
back east 1 will ask you to s tate about when that was or
exabtly wher it was, if you can? A 1t was alvery shor t
time, 1 think, within a week, befdre the beginning of the

c ége. 1 think the first week of October, about that time.

-‘?Q Lid you ever have a--did you about that time have a con-

versation with ir, Darrow the day. youwere leaving to go

east in regard to Nr. Haqmerstro@?

MR, APPEL. Wait a moment. That is objected to upon the
ground it is incompetent, jrrelevant and immaterial and

hearsay and no foundation laid; collateral to any issue
in this case and no connection shown.

A Yes, 1 did.

THE COURT. Wait a moment.

A rpardon me.

MR . ATPEL. No connection shown between the case now at

issue and any matter in connection with Hammerstrom.

THE COURT . gverruled.
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MR. APPEL. Except.

THE COURT. Answer the question.

A Yes.

MR, FREDERICKS. @ Where was that conversation and when\\
with referznce to the time when you left to go back east?
A 1t was held in the officesof the defense in the Higgin
Puilding, 1 think the night before 1 left. |

Q@ Who else was present; if any one? A No one, justi
ourselvess oy
'Q State to the jury what that conversation with Ur. Darro%<;\
was inso far as it related to Mr, Hammerstrom?

MR . ROGERS . 1f your Honor please, that brings up a matter‘
about which we desire to be heard. Your Honor has-- |
THE COURT. What is the objection, first, Mr. Rogers?

MR . ROGERS+ Objected to as incompetent, irrelevant and
imraterial, and not within the issues of this case; no
foundation has been laid for it. 1 think it would be well
that we should be heard upon this generd question. Youwr
Honor had a brief submitted, but 1 am not quite sure that
the matter wés argued as it ought to h&ve been, having a
very firm conviction &8 to the admiséibility of a certain
gource of evidence, 1 think this sort of questidning will
bring out evidence which is absolutely immaterial in this

case. 1 desire to be heard on that question.

THE COURT. 1 will hear you.

-MR. ROGERS. was your Honor the California Repor ts here?

THE COURT. 1 expect they are here.
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MR ROGERS: The idea which I desire to vresent to your
Honor is very well illustrated in one case, the 136th Cal,
the People vs Carpenter, which I read to your Honor, or
rather handed it to your Honor, and the general subject is
excell®ently considered in the opinions of the case of People
against Molineaux, in New York State, but I carnot better
illustrate my meaning than is illustrated in the decision
itself in the 136th Cal., so I will content myself with
sgating my position by reading one case. People against
Carpenter, 136 Cal, 391. The crime charged against the

defendsnt was that of suborpation; suborning Stennett to

testify falsely in that case of Teople vs FEnnis, "But the

prosecution was permitted, over repeated objections of the'
defendant, to introduce witnesses and other evidence tending
to prove that the defendant, prior to the tria1~in the case
referred to, was guilty of the crime of advising the same
witness to conceal himself for the purpose of avoiding the
seivice of a subpoena, and thus or persuading him from at-

tending upon the trial. (Pen. Code, sec. 136) This, we

‘think was error. 'othing is better settled or more ration-

al than that an indictment for one crime cannot be sup-
ported by proof of another.' (People v. Ferazzo, 64 Cal.
106; Feople v..icHutt, 64 Cal. 116; People v. Barnes, 48
Cal. 551; People v. Hartmgn, 62 Cal. 562.) There are ex-
ceptions to the rule in cases where the intent or guilty

knowledge is an element to be established, &s in the case of
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uttering forged bills, etc; but the case here does not come
within these exceptions. Tor this error.we advise that the
judgment and order appealed from be reversed. Henshaw, J.,
XcFarland, J., Temple, J.," +the best judges who ever sat on
a bench in a criminal case ordered the opinion and hearing
in bank was denied.

IR FORD: The commissioner's opinion was concurred in by them
ER RCGERS: Yes. The hearing was reversed.

THE COURT: One at & time.

IR ROGERS: We all know what commissioner's opinions are,

énd we also know what hearing in bank denied means.
Your-Honq;, please, that case has been cited and referred to

with approﬁal many times, and it is the law today.
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As said by Mr, Justice O'Prien inthe Mullineaux case
at a time of attempts to introduce evidence of other matters
comes right down to the prOpositiodthat it is a subtle at-
tempt to induce a man to concur in an ideathat a man who woul
conmit one offense is more likely to commit another than one
whp did not commit the original offense. 1t is the excep-
tion where cases of other offenses are admitted in evidence
to prove the original offensé. The exceptions are where
there is a neceésity for proving guilty knowledge, as in the
case of forged bills, as in the case of counterfeit money,
as in the case of forged checks, as in the cas e of issuing
checks without funds in the bank, etc., and so on. There
is no léw which permits isolated instances of other offenses
to be introduced unless the offense itself by reason of its
being a part of a system or plan conduces to evidence of the
offense at bar. Now, let us see if that meets with the
requirements of this case. The offenses, the ulterior
offenses,vif 1 may be pardoned for using such words--the
other offenses used to the evidence of the offense on trial,
those offenses must be of some kind, they must be of the same
nature, they must be practically a part of a plan or system

not looking to a general result but looking to the commission

ultimate objects with a plan or system. Now, if it Dbe true

that, for instance, 1 myself would forge a bill or forge 2

check, that 1 blew a safe down in Watts, would not be eviden
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1| thereof, although my ultimate orject would be to get money

2| for a particulér purpose. 1f 1 needed a thousand dollars and
3| 1 blew a safe down in Watte to get $500. and 1 forged a

4| check to get another $500 the fact thatmy ultimate objedt

5| was to get a thousand dollars, would not render admissible

6 the safe blowing in the perjury case, or the per jury in the

7 | 8afe blowing matter.

8 We have numerous authorities here which 1 will ask

é that your Honor hear ffom other psrsons than myself, and 1

10 | Wish to merely outline in a general way what our position isj
1i Your Honor has looked at the case of People vs. Glass. Now,
12 | in the case of Teople vs. Glass they admitted evidence and

13| 1 might say to your Honor 1 also wrote a brief in that case
14 | which 1 have here--in the case of People vs Glass they ad-

15 | mitted evidence of the attempted bribery of other supervisors;
16 | @8 1 told your Honor when 1 presented this matter tentatively
17 | before; 1 was very much in doutt as to whether or not evi-
118 | dence of the Bain matter and evidence of the Kruger matter and
19 evidence of other jurors might not be admissible in this casg,
op | but that does not admit evidence of a different sort of

21 offense, if one were committed inthis case, simply because

99 | the ultimate object, perchance, was the acquittal of the

234 McNamaras . Néw, your Honor will see where evidence of this
94 | kind is going to lead. We are brought in here upon notice
95 to defend ourselfes upon a certain offense, upon the offengf
0g.| of having bribed Lockwood, or atteupted so to do. That doeg
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not notify us that we are compelled to come here to protect

outtselves against the charge of having perchance told a

W itness to leave the state, and if your Honor pleases,

there is no connection between the two things, there is no

indication because perchance one thing might be true that

the other must of necessity be true because of the ultimate

object being the same in each case.
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Evidence of other offenses is admissible only to prove

gullty knowledge, intent, sysﬁem. 1t cannot prove system'

P AN g B Ky 20 //

EL P URISSUNECELea

in this instance because knowving in a general way what is
intended to be proven you cannot prove a system by proving
merely that the ultimate object was the same, and we are
not put upon our notice to come here prepared to protect
ourselves against every sort of charge in the McNamara
cases We are brought here to answer to the charge of jury
bribing. As said in the case of People against Glass,
evidence of the attempt to bribe other supervisors, was
admissible in that case as showing the plan, system or
necessity, being to get so many votes in the Board of S uper
visors, and cne vote would not be of any consequeme, one
vote would not accomplish anything, it would take a majority
of the Board. Therefbre,}they admi tted evidence of other
supervisors, but in the Glass case they reversed it because
they admitted evidence of a similar attempt in the Cify‘of
Oakland, there being nothing in the world but a likelihood
to come from the evidence that a man who would do one thing
would do another. Now, in the case of People against
Mullineaux, which is the leading case upon the question,
Justice O'Brien says that we always are likely to believe
and it is & vefy subtle argukent we are likely to believe,
because a man' . perchance committed one offense he is more

likelyto commit another one, and that is the argusent for

the admissibility of all things of that sort, and that is
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what they are trying to do here, no matter how they cover it
up, no matter how they subterfuge it , that is the idea,
showing perchance, if they may, some other thing was done
than that of the bribery of jurorsfor the object of securing
the acquittal of the McNamaras, but because a man pefchancé
might induce a witness t® leave the staterand might; per-
chance, induce a witness to secrete himself and avoid
subpoena, that doesn't, by any means, sho# that he would
bribe a juror, or that he had bribed a juror; and so 1 cali

your Honor's attention to those authorities as they will be

the matter, because 1 believe that there is great opportunit
here, if we have any criminal law left, for making a very
serious and substantial error. ‘
THE COURT. 1 might say , Mr. Rogers, your present argument
dealing with t*is matter, 1 am resting very heavily on the
decision of People ves. Glass and with the distinction made
there between the attack upon the San Francisco Supervisors
and the Oakland Supervisors. 1 merely point that out.
MR . ROGEPS . ves, 1 understand that, and if your Honor
pleases, may 1 illustrate‘from that case itself. You see,
when Mre Glass was charged with the bribery of one

supervisor in San Francisco they, very properly, according

to my judgment, admitted evidence of the attempted bribery

there being the necessity in order
ther

of other supervisors,

that the franchise might pass of getting so umany votes,

scaaned by 1AL GLIBRARY




© 0 a3 & Ut s W b e

I I T I T T T S G O G 0 Gl Gy U S S e
S TR W N HE S © w0 o Wl W N H O

1446
being 19 supervisors, as 1 recall it now, it required a
two-third vote, something of that sort.
THE COURT. 1 hdd thought of that.
MR « ROGERS. Now, if,perchance,in that case it had been
sought to intrcduce evidence that Mr. Glass bribed the clerk
of the police court, that would not indicate that he had
bribed a supervisor.

THE'COURT. Urder that decision it would not.have been con-

‘petenf evidence .
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MR ROGERS: Under that decision it would not have been
competent evidence, and the mere fact &hat it related to )
the same matter, that is, thet the same ultimate object was
to be accomplished, does not of necessity render it part of
8 system; in other words, part of a<§Z§£§§~muSt be of the )
same nature as all the other parts or it is not a sgstem,///rf
and we must not confuse ultimate object with sgstem in
?criminal law. They must be mutually and interdependent W
offenses. As I said, I believe we have the Glass brief
here. I helped prenare it, and am very familkar with the
doctrine of the case, and before your Honor rules it would
be a very excellent idea, according to my own notioﬁ, that
your Honor peruse that brief. It was the brief that reverseq
the case. NMr Appel will present the matter to your Honor,
and .if necessary --

IR APPEL: If your Ionor pleases, one of the essential
elements to be considered in admitting evidence of collater-
‘al offenses or declarations of the defendant, or admissions
0f the defendant concerning his commission of other matters,
must be this: does the matter intended to be introduced
show any act in relation to the principal offense charged

in the indictment? Does 1t tend to illustrate a = motive for
committing the offense charged in the indictment? For

instance, if 2 man should commit some unlavful act against a

wonan and there is 1liability of his being prosecuted,and he

should be accused of tke murder of that woman, his perpetra-
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tion of the unlawful act upon that women, his commission
of an offense against the person of that woman, might be
given in évidence to show the motive for the killing, that
is brue; but if a man should commit burglary -- two burglar-
ies upon the sam night, and he is being accused of one
burglary, neither of which burglary would prove a motive for
committing the other burglary, consequently our courts have
said that such offenses are not admissible., IL I should
go to a juror and offer him a bribe to decide a case in my

favor, it cammot be said that because I took a witness out
of the state and bribed him to keep him out of the state,
that because I took that witness out of the state, that
therefore there was a motive for my bribing a juror, that
is what I intended, the crime which 1 intended,bribing a .
juror, cannot be said to be the result of the other, in
consequence of my bribing a witness, and that is the test
and that is the rule all the décisions are decided.
if'I should go to the Board of Supervisors of this County

- through

and intending to ‘pass ' a measure /- them, should brihe one
supervisor for the purpose of having him vote in favor of
the measure I wished to pass, there you can easily see,
your Honor, that the mere bribing of one supervisor would
not accompliéh the end, itlwould be necessary to bribe a
majority of fhe supervisors, therefore my bribery of other
supervisors are acfs, in pursuit of the very object of

bribing one supervisor; therefore, that offense of the
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briving of other jufors would be admissible, but distinet,
unconnected offenses which do not show any necessity, or
which are not acts of the object which I Wiéh to accomplish
in line with the offense charged, I say, are not admissible
in evidence. Under Peoplé against Edwards, Justice Allen
presiding -- .

THE COURT: Give me the citations.

MR AFPEL: The 13th Appellate Court, pége 552, says this:

(Reading decision.)

i1n People vs. Williams, 133 Cal. 168, MNr. Justice
Temple in speaking for the court in a case involving a
similar offense says: (Reading decision.)

Now, in the Fourth Nofthweetern Report, your

Honor, please, 1 read that because that was a case of

vbribery. The Appelate Court of New York says this:

(Reading decision.)
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MR ROGERS. 1 just suggested to Yr. Appel it occurs to all
of us, it would be a point of wiédom if the jury be ex-
cluded, that perchance, your Honor rules with us. (Dis-
cussion. )

MR. FORD. 1 think as lcng as the jury has heard part of the
argument and part of the discussion on this subject, they
right as well hear it all, and counsel desire to have the
jury éxcluded, seems to me they ought to have done it before
they presented their side largely as they have already.

MR. FREDER1ICKS. 1t is the same case that has been argued
before.

THE COURT. 1t has bzen partly argued and partly submitted
on brizsf, but 1 deem it proper that cocunsel shculd argue the
matter and present it at length at this time. 1 see no
reason why tt e jury should be required to remain in their
seats at this time, and gentlemen of the jury, as this
argument is addressed solely to the court, you may bear in

mind the admonition given ycu on former occasions, not to

talk to any one or allow any one to talk to you about this

case and to retire to your jury room until you are sent for,
which may be possibly twenty minutes or half an hour. You
are excused, gentlemen. You may proceed, gentlemen.

MR. APPEL. Therefore, sexve the Court, (Reading):
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4

Now, mind, your Honor, the jury are not here and we
might as well speak of these matters as they will probably
be taken to be introduced here. Suppose it was undertaken
to show here that Clarence Darrow looksed up every witness
of the prosecution here? Suppose that it were to be attenpted
to show here that Clarence Darrow paid a part of those
witnesses money with which they might travel out of the state
and requested them 4w pass out of the state and to be out
of the jurisdiction of the court. What would it show? 1t
would show not an act tending in the slightest degree that
he had bribed juror.Lookwood. Would it? 1t would only show
his desire to win the case. And this is what this court

gays: (Reading)
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Suppose, make it still stronger, suppose, your Honof,
that the witness came here upon the stand and said to you,
"Clarence parrow came to my office and there confessed to
me that he had bribed witnesses to go cut of this state."
There would be a declaration or admission: 0of the defeniant
concerning the commission of a crime, and 1 will show your
Honor that even on cross-examination those questions have
been held by our Supreme Court to be absolutely incompetent
and to be prejudicial to the rights of the defendant.

(Reading decision):
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~show that he had undertaken to bribe the clerk, the engrossiy
‘clerk, the clerk who had the last effort at the making of

{400

Now, thére Was a distinct crime committed with the‘
desire of Mr. Sharp to pass'a certain bill; including two
streets. - Those two streets not beingmentioned in the bill
he goes to the engrossing clerk who was the clerk of the |
body who had thé passage of that bill intheir jurisdiction,
and in order to carry out fully his desire to have that bill

not only passed by bribery, but by forgery, was allowed to

that bill, and that was to prove a distinct and separate com+

mission of a crime, it didn't intend to show that defendant
Sharp did offer a bribe to one of the legislative body to
pass the bill. How could it? |

- (Reading decision)

g
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9P1 | A men might as well commit one crime and yet it is no

2| evidence that he committed the other; a man might as well
3| commit perjury and it is no evidence that because he commit-
4 | ted perjury he committed larceny; a man might dbribe a
5| witness, but it is not evidence that he therefore bribed a
6 juror. There is none offered in bribing a witness, that
7 | because of that & man would bribe a juror, one does not
] <pecessarily arise the connection with the other. "It showéd
9 fhe capacity to commit bribery, but which in fact gave him
10| no advantage of the other citizens, and gave no franchise
11 | to him that he did also bribe the defendant for different
12 | purposes.”
15‘ Now, your Honor, this Court reverses the case upon
14 | that ground. UNow, we have a case here in the 100th Cal.,
15 | People egainst Lane, considered with approval in the 13th
168 Aggellate Report, which I have read to your Hongr.
17 "5ﬁ§2nera1 rule,vevidence of a distinct and separate offense
18" cag/be admitted to show commission of another offense, and
19 this rule includes all evidence of other collateral facts
o0 | Ot those which are incapable." Now, mind the language.
21 I have very earnestly sought for decisions that give the
99 | reasons for the exclusion of this evidence. MNark the —
23 language, youf Honor. And this rule excludes a8ll evidence ,
o4 | of collateral facts, or those which are incapable of af-
25 fording reasonable presumption or logical inferences as to
28 the vrineipal fact or matter in dispute, and evidence of
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another offense cannot be given unless there is some clear
connection between the two offenses by which it may be
logically infer:ed that if guilty of the one the defendant
is also guilty of the other.

THE COURT: Read that again, please.

MR APPEL: "As a general rule, evidence of a distinet and
substantive offense cammnot be committed to show the com-
Qission of another offense, and this rule excludes all
eﬁidence of collateral facts, or those which are incapable

of affording a reasonsble presumption or logical inference

as to the principal facts or matter in dispute; and evidence

of another offense camnot be given unless there is some
clear connection between the two offenses by which it may
be logically inferred that if guilty.of the one the defend-

ant is also guilty of the other."” (cOntinuing reading)
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and collateral offense 1 say is not admissible, because

"against him.

1456

The issue here is nof, as 1 said before, was there an
attempt to clear McNamara by corrupt means, that is-not the
issue before us, but this specific offense is, "Did Clarence
Darrow offer a bribe to juror Lockwocd."  Wow, any othef
act which would not show that he must necessarily be guilty
of corrupting juror Lockwooq because re éomnﬂtted this

offense, that evidence of the commission of those extraneous

6ne would have to go into the flightsof imagination to see
the cornection between the two, or the logic existing between
the two, ahd the great trouble and great error in that Lane
case was that the lawyers considered the questions of
motivess Now, why did this man commit that crime? Bscause
he had committed -that other crime? 1t was necessary to
commit this crime because he had couritted that other, that
is his motive. - Why does 2 man kill another one? We will
say, because his motive was revenge. Then we have a right tg
show hig feelings of revenge. - Ve have a right to show he
had malice in his heart and because of malice he killed him,
and we have a right to show that at another.timelat another
place he Taid in wait for his victim in the attempt to kill
him. To admit evidence of such collateral .facts: would be
to oppress thé party implicated by trying him on a case of
which he has no knowledge, and sometimes prejudice 2 jury

Wharton on Criminal Evidence, Section 39.
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(Reading)

in the case of Beople AgainstvDameron, your Fonor,
tried in this county, accused of forging Hervey Lindley's
name, other forgeries of Hervey Lindley's and of Doctor
Walter Lindley's name were in the case and the prosécution——
we went in and admitted that the defendant, your Honor, did
sign the namre of Walter Lindley to the note in dispute.
There was no questicn of scientor then, there was no ques-
tion of whether he knew or did not know it was Hervey Lind-
ley's name to that note. 1f the defendant had said, "I
didn't know when 1 passed that note that was not Fervey Lind-
ley's name, some one gave it to me", or something to that
effect, it was a mistake, it was an improvident thing for ne
to do, tut 1 had no guilty knowledge that was not his name,
evidence of other forgeries would have been admiséible in

evidence for the purpose of showing thte utter irprobability

thzt in the one case he was mistaken while in the other case

he could not have been mistaken, whern we apply common sense
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the guilty knowledge of Mr. Darrow by evidence of collateral
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to the ordinary everyday affairs of life. Here is the

evidence of this man that he cannot, if he is to be .believedf-

he says-Clarence Darrow gave him this money for the absolute
intention and purpose on his part to bribe juror Lockwoéd,
he not only showed the motives and intent, but the purposes
for the crominal act. Talk about circumstantial evidence.

Wasn't that direct and to the point--so they want to prove

issuee and collateral matters. 1 say that it is not admis-
sible in that regard.

Now, this Mullineaux case we are all acquainted with,
1 read it so long ago 1 have forgotten the facts, but if 1
rémember right, he undertock to prove that another peréon
had been poisconed by Mullineaux ir the same manner that
they clzimed he rad poisoned a personfor whose deatl he
was upon trial, and tre court says--now, yow FHenor, 1 am
glad ;1 fourd a clause here illustrating my positicn that
mbtive is the impelling force towards the result accomplished.
1r cases wher4 motive is directly in issue, where it must
be shown for the purpose of leading tke minds of the jury

to +he fact this man had a notive to commit this crime;

this wan had +the opportunity to commit it, he had the
2rility to commit it, and tre desire to comrit 1it, all
those different acts may bte shown in evidence. Motive

is the moving power which iumpels a man: (Reading)
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Now, what is the hypothesis here? I am anticipating what
this evidence is, and I am somewhat in the dark, but I am
speaking because I do not know what the svidence is, your
Honor -- but I am speaking of the broad proposition, what is
the hypothesis? Clarence Darrow bribed Juror Lockwood.
Now, how does the fact that Clarence Darrow committed per-
jury of any material paper in a case show or tend to show in

Darrow
issue was that Clarence[is guilty of having a most extra-
ordinary desire of acquitting McNamara by unlawful means --
assuming that such an indicetment as that were possible undér
our law, by unlawful means -- I can easily see, your Honor,
that Clarence Darrow's acts in asking a witness to leave the
State would indicate his great desire to win the case by
what? By those unlawful means. And I can easily see that
thg'act of bribing a juror to decide the case in his favor
would prove the ultimate fact of his great desire to win the
case by unlawful means. But, how in the world? That is
not the ultimate issue in this case. The ultimate issue
just exéctly is "Did Clarence Darrow unlawfully and wilfully
offer to

and knowingly snd corruptly/bribe or give a bribe to Juror
Lockwood. " How does his great desire -~ and that is the
: counsel
point upon whicg/here in his opening statement gave me his

idea of his desire to introduce this evidence -~
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In phe lMullinesux case, if your Honor pleases, the
fact that the defendant had sent poison to another person
with the distinct intent on his part to kill and murder
that person, was held to be inadmissible; and at the same
time, your Honor, was held to be inadmissible for the pur-
pose of pro¥ing that he had any intent to, or that he ever |

in fact did kill and murder the person for whose murder he

reversed that case. Now, there, your Honor, the means and
the situation of the parties, were the same, and they held
it was not admissible.

Now, if it is for the purpose of showing criminal
tendency, I say that cennot be introduced in evidencé, if
it is for the purpose of showing to the jury the bad
character of the defendant, specific acts of our code make
it)inadmissiblé in evidence. 1In State vs Le Page,

New Hampshire case, the Supreme Court says this about it,
thre rules -- four rules -- pége 75.

THE COURT: I do not believe counsel on the other side
will attempt to contradict that position that testimony h
offered cannot be offered for the purpose of showing
criminal intent or bad clmracter.

IIR APFFEL: Yes, but your Honor will see such a distinct -—

there is
there is sueh & rule, such a distance, there is no logical

connection, there is no reason why a man should commit one

erime because he committed the other; the commission of the
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distinct crime here, standing here by itself, surrounded

by its own circumstances, circumseribed in every way,

particularly specific in itself, cannot prove that I went

/énd comnitted a crime over here. Yes, if I had assaulted --

if I had assaulted a woman here, had committed a crime
against her, if she has moved over herc and accused me of
that crime before your Honor, and I went %“illed her before

she testilies, then they heve a right to show that not only

{

she had accused me of the commission of the crime, but that
she was the prosecuting witness and that I was guilty of
this crime, for the purvose of'showing a motive for commit-
ting the murder; there is a connection clearly and well
defined, but here are two distinct persons. I may be al-
lowed to say, herec is "A", g witness; there is "B", a Jjuror,
disconnected from the trial, no. influence that this witness
because
had upon that juror,no connection, no reason th/I bribed
witness "A" that I should bribe juror "B".

In People vs. Mullinesux the Court says: (Reading)
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(Citing numerous authorities)

THE COURT. This is a matter ﬁpon which counsél for the
defendant ﬁave heretofore presented a brief, at my request.
One phase of it was passed upon heretofore, and while this
evidence, which 1 am assuming is the evidence that has been
indicated by counsel from the defendant, namely, evidence
tending to show that the defendant in this case took some
means to keep a witness for the state out of the jurisdic-
tion, so he could not testify, and the counsel has very
properly and very ably preéented their side of the Question,
and 1 still think tﬁe case of People against Glass governs
and controls here. 1 have devoted very diligent attention
to that case as applicable to this point, and 1 am convinced,
notwithstanding the authorities that have been presented
here, that the true test of the admissibility of evidence
of this character is this: is such evidence offered for th
purpose of furfhering the conspiracy or any conspiracy to
prevent the jury from bringing in a verdict of guilty for
any cause other than the int;dduction of the whole tes timony
in the particular case involved, that is, the case of

People vs McNamara, indictment No. 6959, comes Within that

1 agree with counsel if 1 had entertained serious doubts
about the correctness of it, it would be my duty to resolve

it his way and 1 would certainly do it. 1 have a very fir

opinion that it is the duty of the Court, when it comes Wit
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the class of évidence which 1 have indicated, it is the

duty of the Court to admit it, and 1 shall make no ruling

at this time but call the jury back and the witness on the
stand and then rule on the question. We will take a recess
for five minutes.

(After recess.)

P, J. COOUNEY,
onthe stand for further direct examination:
THE COURT. 1 remember that question. You may reframe the
question. The question was what was the conversation wifh
dre Darrow, if 1 remerber . |
MR . FREDEBICKS. The questions leading up to it, if the
reporter has them.

(The testimony read by the reporter.)

THE COURT., Now, read the obhjection.

(Objection read by the reporter.)
THE COURT. The objection is overruled.
MR . FREDFRICKS. Q Now, answer the question. A 1 do not

remenmrber the exact words but the substance was that to wire

¥r, Hammerstrom at the Utah Hotel at Salt Lake-- .
%

.Q Who said that? A M. Darrow said to wire ilr. Hammers?

at Salt Lake, the Utah Hotel, that 1 would find him there

ags he rad to0ld him or advised him to wait out of the state

until the Decklemen ratter blew OVer.

N

E? Did you after that see :irn Hammerstrom? A Yes.
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‘the court. Rverruled.

. 1465
Q@ Where and when? A At the railroad depot.

MR . ROGERS. Objected to upon the same grourd as stated in
my last objection, incompetent, irrelevant‘and immaterial-
and not within the issues and no foundatioﬁ laid.

THE COURT. Objection overruled.

MR . ROGERS. Except.

A ;n the railway station at Salt Lake.City where he met
me.

MR . FREDERICKS. Q Well, how soon after the conversation
that you had with Mr. Darrow was it that you met Fanmerstrom
at the railway station in Salt Lake City? A Vell, 1
think the next day, whatever'the running time of the train is
1 left thé next morning «

Q Did you héve a conversation with Hammerstrom at the time

you met him at the depot in Salt Lake as you were on your

MR . ROGERS . Objected to as hearsay and no fouwjation laid,
ihcompetent, irrelevant and immaterial, and not within the
issues »

THEZCOURT. Objection overruled .

MR ., ROGERS . Exception.

A Yes, 1 did.

MR ., FREEERICKS. Q What was that conversation?

MR . POGERS. The sare objection.l just state it without

repetition unless it is required to be repeated.
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MR « ROGERS. Exception.
A 1 repeated to him the message of ir. parrow.
MR . FREDFRICKS. Q DNo, state what you said to him, that is,
in substance.
MR+ ROGERS. The same objection. » e
THE COURT. pverruled. : “«\<i
A 1 to0ld him ¥r. Darrow's orders to him were to remain out
of the state until the Decklemen matter blew over, and to go
back east with me.
Q State whether or not he did go btack east with you.
VR . FOGERS+ The same objection.
THE COURT. Qverrﬁled.
MR . ROGERS. Exception. 1 say the same objection, of cowrse
that has s‘; been held that is not sufficient, still we

all say it,with your Honor's permission 1 will not take up

time by making the objections fully, but if you desire to

“have ﬂ?statement—-
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THE COCURT: You have the Court's permission, and the Court
desires you to state it. It saves time, and it is well
understood by all parties.
IR FREDERICK3: Ve so understand it, your Honor..
A He did go back East.
Q How long wereyou absent in the Esst on that trip~®
IR ROGERS: The same objection.
THE COURT: Objection overruled.

R ROGERS: Exception.

A About one month.

Q And state whether or not you came.back to Los Angeles®?

A I did.

Q Abouf when did you come here? A As near gs I can put

it, the first part of Uovember, around the 1st of the month.

Q Do you know Bert Franklin? A Yes.

Q Did you know him during the time you were working in
the lclamars defense® A Yes sir.

Q | Did you know him about the time you returned -- did you

see him about the time when you returned 7 to Los Angeles
frdm this trip to the Zast?

LIR ROGERS3: That is objected to as leading and suggestive,
incompetent, irreclevant and immaterial.

Q State whefher or not you saw him about that time; it is

preliminary --

THE COURT: The question withdrawn and another one substitute

IR ROGWR3: Ibeg your pardon, is that the condition of the
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record? ;& didn't hear him. DPlease read the guestion.
IR F“WDW£ICKS' I will reframe it to make 1t clear; I should
not have | added to it until it was ruled on.

Q By Mr Tredericks: State whether or not you saw lir
Franklin and had e conversation with him about the time you
met hlm from the East.

MR ROGERS: Ve object to thaﬁ?%eadimg‘and suggestive,
incompetent, irrelevant and immaterial and not within the
issues. '

THE COURT: Objection overruled.

MR ROGERS: Exception.

A I dqiaq.

THE COURT: I might say there is a suggestion of a leading
question there, and I hope counéel will fefrain from any-
thing in the way of leading questions here. That particular
'one'has just a suggestion of being a suggestion, but it is
harmless. |

MR FREDERICKS: Whether a guestion is leading or not is a
relative matter; théy are all more or tess leading, or else
we would have to tell all our experience of life.

THE COUNT: I am merely saying this, Captain, bécause we have
+had lots of trquble on this 1line, and I hope you will avoid
it.

MR FREDTWRICXS: I do not think leading qﬁestions are one of
my hevits. :I'will avoid them as much as I can.

' Q State whether or not you hed a conversation with him ot
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_Pranklin had been talking too much and that he had said
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about that time in which the name of Juror Bain was
mentioned? |

MR ROGZRS: " That is objected to as hearsay, incompetent,
no foundetion laid, irrelevant, immatefial an& not within

issuee of the
the‘]indictment;;

-THE CCURT: Objection overruled.

MR ROGERS: Exception.

A I did.

Q Now, I am not going to ask you to relate what that
conversation was, but after you had that conversation with

Mr Franklin in which Ir Bain's name was mentioned, where

did you go? A In the Higgins Building, to lir Darrow's
office.

Q State whether or not you'saw Mr Darrow then? A Yes.
Q Did you have a conversation with him? A Yes.

Q Vhat was that conversation?

IR ROGERS: Same objection.
THE COURT: Objection overruled.
MRkROGERS; Fxception.

A In substance, I told him --

Q By lr Fredericks: Told who? A lr Darrow, that —

something to me whieh I thought Lir Darrow ought to know,

and then I related what Franklin had told'me. — '

Q A1l right. Relate that. A That they never

would convict J B, while Bain was on the jury.
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Q Who is J B? : —~—
MR RCGZRS: I move to strike out the answer as so far given,
as incompetént, dirrelevant and immaterial, not within the
issues, no foundation laid.
IR APTEL: Hearsay.
THE COURT: There is no answer to the question.
IR ROGERS: The former answer, I desire to move to strike it
out.
IR FREDERICKS: That is part of the conversation, your
Honor. |
THE COURT: The motion to strike out is denied.
IR ROGIZRS: Who was J B, is the question I desire to object
t0, as an opinion, no foundation laid.
IR FORD: If the Court please, if a certain term is used --
THE CCURT: Objection overruled.
MR ROGERS:l Exceﬁtion.
IR FREDERICKS: Answer the question, if you remember the
question. ]
4  We had been discussing the lMcNamara case when he made
thié statement, and I understood him as meaning J B McNamara,

RS

the defendant in that case.
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if anything? A Pe said, "Thank you". | B

, 1471
MR. APPEL. 1 move to strike out the last answer of the
witness onthe ground it is his own conclusion, it is incom-
petent, irrelevant,immaterial and we move to s trike out what
the Witnese is claimed to have said to the defendant on the
ground that it is hearsay, incompetent, irrelsvant and
immaterial; the statement of this witness cannot bind the
defendant, and that the statements of Frénklin cannot bind
Fhe'defendant, being a mere matter of opinion, no foundationp
laid, the declarations of other-people, there must be some
foundation.

THE COURT. The motionto strike out is denied .

MR . APPEL. We take an exception.

BY MR. FREDERICKS. Q Lo you remenber the question, il
Cooney? A DNo, 1 do not. "~~~ |

THE RETORTER, The last question was answered, your Honor.
(Reading answer.) | /

THE COURT. There was another question after that?

MR. FREDFRI1CKS. No, 1 thirk not. 1 had in mind the motion

to strike out.

BY ¥R. FREDERICKS. Q Wrat did ¥r. Darrow day or do, if any-

g

thing, or what further was s2id and done by eithzsr of your,

MR . ROGEES. The same objection.

TEE COURT. Objection overruled.

MR, FREDERICKS. Wait a minute--

A Te said, "Thank you", or, "All right" or sore little
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| @ For whom had you been working, that is, under whose direcH

1412
words referring he had heard or understood what 1 said, that
is all.
¥R . ROGEPS. Let ue hear that answer.

(Answer read.) |

MR . ROGERS. 1 move to strike that out as a conclusion of hig
in relation to what he understood or what was indicated.
TEE COURT. Strike out all of the answer except "Thank you"
or "All right".

MR . FREDERICKS. No objections .

% Eow soon after you had the talk with Franklin did you

go up and have the talk wi th Darrow which you have just
related? A 1lmrediately.

Q Now, coming down to Saturday, the 35th day of Fovenber,
1911, staté whether or not you saw Mr, Darrow that evening,
Saturday evening, or that aftesrnoon? A 1 donit remsuwber the
exact date, btut 1 remember seeing 'fr. Darrcw on 'a:® Saturday
evening--about tkhat date. 1 dont't remember the exact date.

Q

-

Do you remerber the time when Mre Franklin wae arrested
on the charge, the Lockwood charge? A Yes, 1 remenber it.
Q All right. Now, with reference to that, where was the

time? A 1t was a short time before that.,

ticns had you been working all the time?
MR . APPEL. We object to that as immaterial.

THE COURT. Objection overruled.
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_MR . FREDERICKS. 1t is general employment.

Q Now, do you rerenber what day of the week it was?

A Yes.

Q‘ What day in the week was it? A Saturday .

Q Saturday? A Yes.

Q@ State whether or not it was the next Saturday preceding

MR, APPEL. We certainly protest against his telling him when

_ 1473
MR . FREDERICKS. ’Answer the question.
A 1 had beer working for Mr, Darrow and for Mr« Harring ton.
Q@ 1 may haveasked you this question, 1 am nét sUur e--up
to that time had youever worked under Mr., Franklin?
MR . APPEL. We object to that because the witness is an
intelligent witness and hesays up to that tine he had been

working for lr. Harrington and Mr, Darrow.

THE COURT.. Objection overruled.
MR . ATPEL. Ve excepte
A No, 1 had never worked for Mrn Franklin.

BY ¥R . FREDERICKS. & Do you remerber where you had this

talk with Mr. Darrow a fewdays prior to the time when Franklin

was arrested on the Lockwcod charge?

A 1n the Higgins Euilding; intre office of the defense.

the arrest of Franklin?

it was. |
MR . FREDERICKS. 1 am not telling him.
MR, APPEL. Leadirg his rind to that, why limit his mind to

that.
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THE COURT. Objection sustained.
BY MR. FRELCERICKS. & State how close to;ihe‘time in which
Franklin was arrested was this Saturday? :
A My reollection i¢ it was about a E%é%%jérevious to the e
Franklin arrest. | /
Q@ Now, what was fhe conversation you had with Darrow at
that tire in the Higgims Building Saturday afternoon or

|

was gome work on the jury to be done. /

_wening? A He told me to report to Mr, Franklin that there\“j4

@ State whether or not you had ever had such orders at
any other time prior to that.

MR, APPEL. Wait a moment. We object to that upon thke

ground that it is incompetent, irrelévant and leading.

MR . FRECER1CKS. Fixing the time, your Honor.

THE COURT. Objection cverruled.

MR . APPEL. GException.

A 1 had rever been told ito report to Mr,Franklinfor jury.——_

service, no. ’
MR o FREDERICKS . Q Now, when you got that direction from Mr

Parrow do'you remember what time of the day it was?

A 1t was in the evening, 1 thirk about 6 o'clock or 7, in |

that neighborhood.
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MR APPEL: VWe except.

14715
Q Was anybody else present? A Well, they were in the
office there, but not close enough to hear our conversation.
Q State whether or not -- or state what you did pursuant
to that direefion of Nr Darrow?
MR APPEL: Ve objecf upon the ground it is incompetent,
irrelevanﬁ?n%mmaterial for any purpose whatsoever; outside
of the issues in this case and not connected therewith and
no,fouhdation leid.
TEE COURT: Overruled.
IR APFPEL: And is a conclusion of the witness, and on the
ground it assumes that the witness did something himself
pursuant to some alleged direction assumed by the District
Attorney to have been given him by khe Mr Darrow, and to
which the witness has not testified to.
MR FORD: He just testified he received directions to report
to Franklin;

THE COURT: Overruled.

A . To report to Franklin. -——
R FREDZRICKS: When? A That same evening. et
Q Where, do you remember: A At ¥r Frenklin's office.

, 1Q State what was said and done between you and Franklin

at the time you reported to him?
incompetent,
MR AFPEL: Objected to upon the ground it ig/irrelevant, and

immaterial for any purpose whatsoever; it is hearsay, and no

foundation laid.
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THE COURT: Objection overruled.
MR APPEL: Exception.

A He gave me the directions of the work I was to do. . |{ '
IR FREDERICXS: Yes, but what did he say?

|

R APPEL: The same objection as before upon each and all
of the‘grounds stated, and the further objection it is
hearsay.

THE COURT: Obverruled.

MR ATPEL: FException.

A He gave me a list of names he said were prospective -

jurors in the case, and the ones marked in a certain way

we were to go out in a machine that same evening or the Q

next morning and get within local telephonic exchangé S0
as not to use the long distance, and call them up and warn___|
them that they were to be called as jurors in the lclamara
case, and that if they wished to avoid service they had
better hide, or some way keep under cover. _—-T
MR‘APPEL: Now, we move to strike out the evidence of the \§
Witﬁess on the ground it is incompefent, irrelevant and im-
material for any purpose whatsoever; thagf it doesn't tend to
prove any issue in the case or any element of the offense
charged in the indictment; that it is hearsay, and it is
collateral and'no foundation leid.

THE COURT: Objection overruled.

—

MR AFPEL: Exception.

IR FRTEDINICKS: VWas anyone with you at that time? A Yes.
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Q Tho? A Another worker for the defense, Mr Keen ——
Fitzpatrick.
Q State what you did then after you got those directions

from Mr Franklin?

MR APPEL: WVait a moment, we object upon the ground it is
incompetent, irrelevant, immaterial and no foundation laid;
it is hearsay, and it is calling for acts and declarations
-of parties of which the defendant has not been shown %o
have any control, and cdl 1ing for hearsay evidence, not con-
nected with the case in any way, shape, or manner, and no
foundation laid.

THE COURT: OCbjection overruled.

MR ATPEL: Exception.

A The next morning early we had 2 machine call at the
place we were staying --

IR FREDERICXS:  Vho is "we"? A Mr Fitzpatrick and I, and

ﬁe went out and followed the directions and did the things
w$‘were told. |

Eﬁ-A?PEL: I move to strike out the answer of the witness on
the ground it is not responsive to the question, merely a
conclusion or opinion of the witness.

THET CCURT: Tart of the unswer,"followed the directions™ will
be stricken ouf. |

IR ATPEL: Exception.

Q Vhere did you go? A Ve went to Ardesia and Compton,
/—_—/A

and I think the other town was Downey. I know there were
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1478
three towns.

Q How, take Compton} what did you do in Compton?

R AFPEL: @bject to that as incompetent, irrelevant and

—4

immaterial and hearsay; does not tend to prove any issue in
the case or any element of the charge erxbrated in the in-
dictment. It is immaterial for any purpose, and no founda-
tion laid. |
}THE COURT: Objection overruled.

MR ATPEL: TIxception.

A We went to the location of the loecal telephone exfhange
and found the number of the party whose name I do not recall
just not. 1
MR FRETFRICIS: Just a moment, now; see if you can recall the
name of the man that you celled up.

IR ROGERS: The ssme objection, your Honor; and I cdi 1 your
ﬁonor's attention to the fact not even Franklin even testi-
fied to that. 7

MR FREDERICES: Mr Franklin testified that Darrow did know
2bout the facts, ahd talked it over with him; that was Nr
Franklin's testimony he was askéd about.

THS CCURT: Overruled.

A T think therc was a lir Sackett at Artesia. I think ~——
Blliott, I think his nasme was, at Comp#fon, I am ﬁot positive.

I think he was connected with the bank there. I do not rems

—

enber the other names. I think I wonld remember them if I

heard then
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1419
Q Well now, we don't wish to lead the witness your Honor,
but we submit that he éaid he does not recall the nanmes.
Yow, I think it would be permiséible for us to --
THE COURT: You may ask a leading question there.
IR FREDERICES: State whether or not the name at Artesia
was a man by the name of R E Dolly®? A That was one of __

the names, yes.

————
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MR. RCCERS. Wait a moment--the answer is in. 1 would like

the sane objection.
show
THE COURT. Let the record/the same objection and the same

ruling and the same exception.

MR . FREDERICKS. Q State whether or not another name at

et
[Ty

Downey was C. R. Freeman.

MR . ROGERS. The sanme objection.

<. THE COURT. OQverruled.

A wyes, 1 think that is one of the names.
MR . FREDERICKS. Youmention--

A fThere was Mr, Sackett at one place, 1 dontt remember where

he was.,

Q Now, do you remember whether you called up anybedy else

at Compton? A VNo, 1 think that is abcut all the names that

1 remember s
Q What did you say--take %, Elliott at Compton, what did
you--state what you did and said in regard to that.

VR . APPEL. ¥ait a moment. We object upon thre gfound it 1is

 incompetent, irrelevant and irmaterial for any purpose What-

soever; and it is hearsay, not birding upon the defendant,
no foundation laid for the introduction of the statement

or declaration or acts of this witness as against the defend

ant, not binding upon him.

THE COURT. Objection overruled:

A 1 told him he was to be called as a prospective juror

in the McNamara case, and that if he wished to avoid
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service he better keep under cover. 1In some cases we ~—

did not find the man himself but we would get his wife

or a neighbor and have him deliver the méssage fo him.

On several occasions we got the man himself. |

MR . APPEL: We move to strike out all of.the evidénce of
the witnese asto conmunications over the telephone, upcn
the ground no foundaticn has been laid for the introduction
of hisevidence; it hasn't been shown who any one he talked
to or whether or not he knew the voice ét the other end

of the 'phone, or knew the voice of the person.

THE COURT. Mction to strike ocut denied.

MR . APPEL. Exception. ‘

MR, FREDER1CKS. Now, this time that you have been talking
about, what day of the week was it ycu went around? _ﬁN;w‘
A Sunday merning .

Q 1 want to go kack to the conversaticn that you héd with Mo

Darrow in regard to what Franklin told you--did M. Frenklin

L

téll you anything 2s to why ycuwere to telephone to these
particular ones that he menticned?

MR. ROGERS. Objected to as le adinrg and suggestive, incom-
petent, irrelevant and immaterial,and no foundation laid, and
hearsgy »

TEE COURT. Objecticn overruled.
MR . ROGERS. Excepticn.

A ¥es, they were men who on previous intervicws Lad shown

therselves hostile %o thre defensms.
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¥R+ APPEL. We object to that upon the ground that the

1482

MRf FREDERICKS. @ #¥ow, coming back to the time when you
had a conversation with Mre Darrow and told him what Franklin
tad said about Bain, 1 want to fix that time if 1 can--

that is, 1 want you to fix it if you can and 1 want to’ésk;"
you in regard to the time, if ycu can fix it by anything--v
by any other event that you knoﬁ of so as %o get it approxi-

mately correct.

witness has already fixed the time, your Honor, and abso-
lutely .« He said absolutely it was one week prior--
MR . KEETCH . He said it was his best recollection.
NR ., APPEL. Yow, l2t me say sowething. He said it was
one week prior to the arrest of Mr. Franklin. He spoke
about the Sa*urday, your Honor. Fe said soon after ke got
vack from the east ~but hé said one week, 1 have exactly the;
MB. ROGERS. Counsel is confusing the time. 1 don't think.
he quite .:understood Mrs Fredericks's question.
' THE COURT. Read the question.
(Last question read by the reporter.)
THE COURT. Objection overruled.
A 1%t was a short time after 1 returﬁed from the east and
a short time after Bain had been sWorn in as a juror. 1
went east the first wsek in October and returned about the

first week in November . 1 don't remenmber the exact date of

Bain being sworn, but it was sometime after 1 rasturned

from tre east, and a little while after Painwas sworn 1in,
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that is the best 1 can fix it.

MR . FREDERICKS. Now, coming back againitc the matter that
you Weréﬂtalking about a while ago, about going to Conpton,
Downing énd Artegia,,and calling up these jurors that you say
was on Sunday? A vYes. |

Q@ Fow, how do you remember bow long that was bsfore Franklin

was arrested for trhe lLockweood case?

Pa

that very thoroughly and very liberally and very suggestively

Now, he is trying to get him to say it was the Sagurday or

the Sunday before the arrest, z2nd the witness would not do

it in spite of inducements held out to do so0, and he would

not reply as counsel wanted. Now, he comes around back

again trying to get bim to change his testimony or to make

it tre time counsel seems}¢esirous to have him makr it .

Fe said it was about a week before the arrest, no¥ he wants
to get it to some other time, leading and sugges tive .

TPE COURT. Lzt me have the qguestion again.

MR . FREDERICKS. 1 would like to say a word. We wént to
et the facts, that is all.

%Question read. )

MR « ROGERS+ . 1 object to that as already gone into ,

asked and answered, incompetent and irrelevant and imma-
terial, leadihg and suggestive under the circumstances.,

THE COURT. On the ground it is leading and suggestive the

objection is sustained
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MR FREDERICKS: I am asking him to fix the date by another
date. } |

THE COURT: "I think it is leading and suggestive.

MR FRRDERICKS: A1l right.

Q Assume, then, that ¥r Frankiin was arrested on Tuesday,
the 28th day of November, what date would you say this Sunday
wes that you were out at Compton snd Dovmey and these other
places?

IR ROGIERS: We objeet to thét es hearsay, incompetent, no
foundation laid; lead ing and suggestive, already ashked and
answered. 7 _

THE COURT: Objection overruled.

MR ROGER3: Excopntion.

A

A I could fix it this way, the ssme day that this cd ling
up was done I left for 'Fiisco, and I was in 'Frisco about a
veek or two when Franklin was esrrested. It would nrobably

be a shorter time than that, than two weeks. That is the

best that I ean fix it.
Q By Hr Fredericks; Well now, let's sec; meybe we can
fix the time some other way. -VYerc you ever out at

Corpton and celling on Yr ®lliott at any other timec than
once? A To.

MR ATPEL: Ve object to that as leading and suggeétivo, in-
conretent, irrelevant and immaterial, and assumes that the

witness did call up Fr Tlliott when he has not testificd he

has ever talked with Mr Elliott, or knew Mr Elliott, or the
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differcnce between Mr Elliott and another man. Immaterial

for any purposes whatever.

MR FREDERICKS: Simply an endeavor to fix a date, your,Honor,fi

if is many months ago.

- THE COURT: Objection overruled.

MR APPRL: Exception.

Q Now, let me see, lr Cooney, about that time you say you

went to San Francisco, the'same dey that you were lown at

Compton? A Yes, A
0 And what time in the Z2ay? A I left that afternoon.

@ That afternoon? A Yes.

0 Did you get any transportation of eny kind?

MR APPEL: This looks to me like cross-examination.

MR FREDERICKS: Well now, lot me see. Suppose I want to

Tix e date by a witness; suppose 1 know what the date is,
suppose I don't think the witness in answering hes the right
date. ‘

THE COURT: fThere is no objection before the Court.

MR APPEL: I did make an objection; I say,it is leeding.

THE COURT: I didn't hear the objection.

IR APTEL: He has answered it twice.

IR FREDERICKS: e want to get at the real facts.

7Y% CAURT: Objeetion overruled.

A I bought transportation on the boat, Pacific liavigation

Company, either at San Pedro station or down tovn, I don't
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Q And how long were you enroute before you got to San
Franciseo? A The next day.

Q Then, what day of the week was it you got to San
Francisco? 4 Cn Monday.

Q Was there any portion of your transportation that you
retained that had the date on it?

IR ROGERS5: The same objection.

THE COURT: Objection overruled.

A (No response).

Q By Mr Fredericks; Well, assume that lir Elliott was
drawn on the venire on November 25, on Saturday, ﬂovember 25,
vhat date would you‘say it was thatyou went out there to
Coumpton? o
IR ROGERS: That is objected to as incompetent, irrelevant
and immaterial, & hypothetical question, no foundation laigd.
MR ¥ORD: It is not a hypothetical question, the venire of
Hovember 25 is in evidence, and the name --
MR APPEL: You might tell him so.
IR FORD: He is assuming that; it is not a hypothetical
gquestion.

Hf CCURT: Objection overruled.
A You mean that he answered?

Q@ By ¥r Fredericks: No, he was drawn on the list.

1

A VWhen we were given this 1list by Mr Franklin, we were

told that the list was already out and wuld probably be ——rA~
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calling up. —
R FREDERICKS: A1l right.  That is all.
PHE COURT: Gentlemen of the Jjury, time for adjournment has
arrived.

( Jury admonished.) We will now adjourn until ten

o'clock tomorrow morning.

(Here the Court took an adjournment until Tuesday,

June 11, 1912, 10 o'clock A.M.)

scanned by LAL&W






