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June 8, 1912. 9:30 o'clock A.M.

Defendant in court with counsel. Jury called; all present.

Case resumed.

BERT H. FRANXIITEK, on the stand

for further recross examination:

|THE COURT: Nr Franklin is on the stand. You may proceed

with the recross examination.
IR APPEL: MNr Franklin, you said -- they questioned you here
on redirect as to the time you had a conversation with Mr
Drain I believe you stated it was after the indictment in
this case had been returned. Am I correct sbout that?

A  TNo sir, you are not correct.

Q Well, was it before or after the 25th day of January,
that will fix the tinme.

MR-FREDERICKS: Objected to upon the ground it has already
been gone into on cross-examination.

THE COURT: 1 presume this is preliminary for fixing the
date. |

IR FREDERICKS: Yes, I suppose so. I make my objection so

I can — .

THE COURT: Objection overruled.

A To the best of my recollection it was before that time.
MR APPEL: Before that time? »‘A Yes sir.
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Q -The reason I asked you, you spoke of a conversation
with Mr Drain and a conversation with Mr Dominguez. I did
not know which of the two conversations you referred to,
either being before or after that time. Vas your conversa-
tion with Mr Drain after that conversation with Mr Dominguez?
A I had a conversation with Mr Dominguez and Mr Drain and
Mr Nichol at one time, and with Nr Dominguez at another time
in the presence of Mr Wheaton.

Q There were two conversations? A The conversation
with Mr Dominguez when Mr Wheaton wes present was subsequent

to the time I talked to Mr Drain and Mr Nichol and Mr

Dominguez. Y
Q That was -~ then the last conversation referred to with
IIr Dominguez and Mr Wheaton was about February 3rd?

A - I think that was the exact date. I am not positive.

I think that is the date. If that is & Saturday that is the
date.

Q Now, at that conversation, if I am correct, I understood
you to say thaf you stated to Mr Dominguez something to the
effect that you didn't want to have Mr Darrow dragged in?

Q What conversation &o you allude to?

A At the conversation with Mr Dominguez and kr Wheaton.

(Last question-read by the reporter)

MR FREDERICKS: Object to that upon the ground that it has
already been gone into on cross-examination.

THE COURT: Objection overruled.

scanned by LALAWLIBRARY




W 0 3 S Ot = W DN

DN DD D DN DN DN BY b e et e e e et ed pd peed
Sy Ut ke W N H O W 00O U R WD O

1348
A I didn't so testify.
MR APPEL: Well,'I understood so, that is why I am asking;
I am trying to clear these things up.
A I suggest you read the record snd then you can tell
what I testified to.
Q Well, I'd rather ask you. Now, what did you tell Mr
Dominguez, then, about Ir Darrow at that conversation?
ﬁR FORD: Just a moment. Ve object to that as not proper
cross-examination. If counsel has its opportunity on
cross-examination to put all of its impeaching questions --
they didn't put any as to this second conversation on cross-
examination. We didn't go into what was said at the N
second conversgtion ourselves, either, on redirect -- the
second conversation on redirect, consequently counsel has
no right at this time to go into that conversation. It is
incompetent, irrelevant and immaterial, and not recross /]
examination.
THE COURT: Objection overruled.
A What is the question please.
(Last question read by the reporter)
A I will give you the conversation as near as I remember,
if you want it. |
IR APTEL: The conversation in reference to Mr Darrow, that
is 8211l T am interested in. A The conversation was very

short. I can tell it very quickly.

n

Q Well, what did you say to him? A Mr Dominguez stepps
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up to the bar‘and said, "Bert, you taught me in speaking
of Mr Darrow in our conversation with Mr Nichols and Mr
Drain, adjectives,in speaking of your liking for him,
adjectives that I have used in arguments in courts of law
since that time, and yoﬁ also stated to me that Mr Darrow
never gave you one dollar of money." I Qaid, "Mr Domin-
guez, the first part of your statement is correct, but the
last part of your statement is gbsolutely false."” And I

turned and left him, not wishing to continue the conversa-

tion.
Q Wasn't Fred Spring there present at that conversation?
A I think Mr Spring was there, yes sir. You mean Spring

attached to Mr Rogers' office;, I presume?

MR ROGJgS: Pafdon me, that is not hardly correct. Mot at-
tached to my office, no, not in the psychological sense.

A That is the sense in which I am spesaking.

IR APPEL: That is a volunteer statement of the witness.
THE COURT: The witness hed a right to heve the particular
Spring you spoke of identified. There may be a number he
knows, for all I know.

MR APTEL: We ask that the statement of the witness that
Mr Spring was attached to Er Rogers' office be stricken out
as not re5ponsive, and being & voluntary statement of the
witness and not fesponsive to the question.

MR FORD: Sirply & remark identifying him.
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THE COURT. The court identifies this as a question from
the witness‘for the purpose of identifyihg who Mr. épring
was, and for that reason it will be deniéd. |

MR, APPEL. We except to the construction of the court upon
what the witness meant on the ground it is invadihg the pro-
vince of the jury in that respect.

Q@ TNow, so you had told Pominguez before that time to the
effect, something to the effedt that Mr. Darrow had nothing
to do with the question of bribery and at this time you said
to him that it was not.true, substantially, what he said

in reference to Mr., Darrow's connection with it.

MR. FORD. We object to the first part of that question as
the record is the best evidence what was said on the former
occasion. That the proper form 6f putting an impeaching
question is in the very words that counsel desires to put it
upon cross-czamination and that it was put upon cross-
examination and we object further upon the ground that the
question has been fuliy answered.

THE COURT. Objection sustained.

Q wow, isn't it true that in the presence of Fred Spring,
¥Mr. Wheaton and- others at the Hollenbeck 6n the 3rd day of
February, 1912, and the conversation occurring at Mr. Polaski?

bar room and not at the Follenbeck, that you did say to ir.

Dominguez in the presence of the persons 1 have named, a§§ |

others being there preéent, either within hearingor out o
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hearing, whose names 1 do not know now, that Mr. Darrow
had absélutely nothing to do with the matter ﬁpon which you |
had been arrssted and indicted?

MR ., FORD« 1 would like to have that question read just a
moment, thelcourt please,

THE COURT. mnead the question.

(Last questidn read by the reporter.)

MR . FORD. No objection.

A will have to answer that question, the first part of id,

1
by stating 1 think the conversation 1 alluded to was in the
Hollenbeck Bar; it may héve been in Mr.?olaski’s, trey are
side by side, it might possibly be that is where it occurred.
The last part of your question 1 will answer by stating

it is not true, either in word or in effeft. |

Q@ Didn't you then say in substance, 1 being at this time
unable to quote the language then used by you at that time
and place, and the persons then present, that you didn't
propose to tolerate or to alléw any one to drag in the name
of Mr. parrow in oohnection with your case? A 1 think 1 did
state that, yes, sir; yes, sir. 1 was protecting Mr

VDarroW at trhat time.

Q That was after fou had made the statement in writing to -
Abltwas.

Q --to ¥r. gscar Lawler and Mr, Ford? A 1%t was; vyes, sir.

MR . FORD' 1 would like to have those Wuestions and answers

read. 1 donit think 1 correctly understand them.
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THE COURT. All right, read them.

(a8t three questions and answers read. )
MR . TORD. As to which conversation? Read the preceding qups-
tion, 1 want the time he is alluding to.

A Febr.uai"y 3rd.,

BY MR. FORD. @ February 3rd? A vyes 8ir .

MR . FORD. Go ahead. |

(Record read.)

A 1 will state further, in ansﬁer to that question, it was

a matter of protection to myself, it was a question'l didn't
care 1o discuss with anybody . ’

BY MR. APPEL. Q Yes, 1 understand that. @ Yes, sir.

Q oW you were trying to protect Mrn parrow on februéry drd

by making the statement which you have testified to here‘to

the psrsons 1 have named. ‘How did you expect to protect Nr.

[41]

Darrow when in fact you had already accused him of the thing
you have testified to here in your statement to Mr. Ford?

A 1 had not at that time accusad Mr. parrow publicly of any

aime.

Q Hadn't you accused him to those in authority? A 1 had;

yes, Bir .
Q And hadn't they said to you, that is those in authority

or their agents or intermediaries, Or your agents and inter-

mediaries, it was vetter for you to tell the truth? A Mr

Adams told me that, yes, 8ir .

After the conversation with M-

Q Yes, exactly. A Thel
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best thing for my family.

Q --after conversation with Mr. Ford? A You will have to
ask Mr. Adans what he conversed with Mre Ford about, 1 cannot
festify to that .

Q ves. All right. Now, you were trying to protect ire Darr
on February 3rd; 1 understood you yesterday to state that th
indictment against Mr. Darrow had been returned on January

39th, is that true?
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A Weli, you misunders tood it then, for 1 never testified
when any indictment was returned. 1 don't know now when it
was returned, 1 have not the least idea.

Q@ Didn't counsel on the other side say ,"Assuming that this
indictment wés returned in this case January 29th", in that
question, and didn't you approve of that statement here, or
substantially so? A An assumption does not make it a fact
1 don't know. |

Q The indictmentis part of the files in this case. Now,
let us see it and have the indictment.

MR . FORD. 1 think it was filed\January 29th.

BY MR. APPEL. Q Here is the indictment filed January 29,
1912. You had been before the grand jury before to testify
against Mr. Darrow, had you not, that is, one or twoquestions
involving his name? A 1 don't remember the date in which

1 appeared before the grand jury.

Q@ You appeared bvefore the grand jury before the indictment
was returned? A 1 don't know when the indictment was
returned. |

Q@ 1 am telling you Jandary 29th, 1912. Don't you know
that, and isn't that a fact? A 1 don't know; 1 don't
remembef what time 1 appeared before the grand jury. 1% is
a matter of record and easily ascértained., |

MR . FREDERICKS . 1 would iike to make an objection, that is,
that this matter was fully gone into on cross-examination ?nd

what counsel is after now is simply a matter of argument
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which they should argue at the time to the jury. 1t has
been fully qovered on cross-examination as to what this

witness said before the grand jury and the time before them.

THE COURT*® There is no unanswersd question at this time.
BY MR. APPEL. Q Now, Mre Franklin, you were interested all
along during the month of January in protécting Mr, Darrow’s
name and you were telling people what you say was not true--
MR, FORD* We object to that onthe ground there is no such
evidence.

¥R, APPEL. Now,--

THE COURT. Counsel has not finished his question.

MR . APPEL. There i8 such evidence and you brought it out
yourself.

NR . FORD. Go ahead .

BY MR . APPEL. Q Were you not interested in protecting
the gentleman whom you said treated you so kindly and
nicely sufficiently as to have noticed by the news in the
papers that the indictment was returned on January 29%th?
MR , FORD. To that Question we object upon the ground that
the comments attached to the questionall throughrthe ques-
tion make it of an argumentative character and it is argu-
mentative. We object further on the ground that that

matter has been fully gone into on cross-examination and -

THE COURT. Objection sustained.
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MR « APPEL. Take an exception.

Q@ Didnt't you see in the péper that the indictment was
returned January 29th, 19137 |

MR . FREDERICKS ° rhe same objection, the same reasons.

MR . FORD. Also, calls for hearsay as to what he saw in the
paper.

THE COURT. Objection overruled.

A1l don;t remember; 1 preéume that 1 did.

Q wow, didn't you know then and don't you know now that
you gave your testimony before tﬁe grand jury and mentioned
Mr. parfow as having given you the money to bribe Bain and
to bribe Mr. Lockwood before that indictment.Was re_turned?
A 1 don,t remember when 1 appeared before the grand jury.
MR . FORD. The testimony here, if the court please--

MR, APPEL. Q ﬁave you any idea when you appeared before it
MR . FORDs 1 have a right-- |

THE COURT. Wait a minute.

MR +» FORD., --the question is--i

THE COURT. What is the objection?

MR . FORD. 1 wish to state the objection to it on the ground
it is irrelevant, immaterial and not recross-examination.
THE COURT. The .witness has answered he doesn't remember .
MR . FORD. But, 1 wish to take an exception to counsel's
asking the question itself and ask that the answer be

stricken out in order that 1 may make my objection ard ipw

order to stop fur ther questioning along that line. The
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records of the indictment show the name of Mr., Franklin

in the indictment itself,‘consequently he mﬁst havé appeared
béfore the érand jﬁry pefore that indictment was returned,
and so far as that, Mr, Franklin appeared bvefore the grand
jury before the 29th day of January, 1913, and to try to
prove it in any other manner by the testimony of the
witness, when the witness says he doesn't remember, is idle

and speculative, and 1 object to it.
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THE COURT: I think counsel is after a different point, and
the objection is overruled and the motion to strike out the
ﬁnswer is dénied.

MR ROGERS: I take an exception to counsel's remarks as in-

forming and enlightening the witness in order that he may

.Porestall the cross-examination on the question, that he

didn't remember he was before the grand jury before the
finding of the indictment, to inform and forestall the
cross-examination upon that, after the witness having said
he do§§7 remember that whem he was before the grand jury
before the filing of the indictment. We have a right to
show that he didn't state the truth. '

IR FORD: The witness didn't so testify, énd if I understood
it, he, the witness, said he didn't remember when he was
before the grand jury, and he doesn't know when the in-
dictment was returned, conséquently he cannot answer; he
has no knowledge, and I submit the records are before the
Court, part of the records of the Court, and it is the
best evidence on the subject, and that it is an attempt to
get the witness to say something by reason of & lack -

of memor§, say something that does not coincide with the
facts of an absolutely immaterial point, as far as this
wﬁtness is concerned; as your Honor knows the law to be
that a witness cennot be impeached upon an immaterial
point. Thé law recégnizes the psychological fact that on

immaterial matters the memory is not so accurate as it ip
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on more material_matters; and for that reason the law does
not pérmit a witness to be impeached upon immaterial mattérs
THE COURT: ‘What motion or objection are you arguing?

MR FORD: I am objecting to the last question before the
Court, and I asﬁ?fhe Court that the answer be stricken out
until I could make my objection.

THE COURT: The Bourt has already ruled on»it.

MR ROGERS: In view of counsel's statement what the witness
said, before Mr Fetermichel leaves, I would like to have
that answer read. |

MR FREDERICKS: Simply following the argument of the
defense, your Honor, that is all it was.>

MR APPRL; We want it read, nevertheless.

(Last question and.answer read by the reporter)

MR APPEL: DNow, after hearing Mr Ford state here in open
court that your name appears on the 1ist of witnesses at-
tached to the indictment of this case, which was returned
Janusry last, 1912, have you ahyvoabt now, Mr Franklin, as
to whether or not you appeared before the grand jury as &
withess ‘Por the people and there mentioned the name of

Mr Darrow before that grend jury, prior to the finding of
the indictment?

MR FORD: Now, we object to that question as absolutely
jrrelevent and immeterisl and as conveying in the very
question ah insult to counsel of the opposite side that it

was for the purpose of apprising the witness. Iy contention

scanned by L8



O 0 3 O Ot ks W N

O I I I T T T S o G S oo Gy o S S S SR T
S G R W@ N R S © 00 = Wk W DD e O

1360
is that the witness has absolutely nothing to do with the

matter; that the records are there and are the best evidence
when the witness went before the grand jury and testified

before the return of the indictment, and it is absolutely
immaterial what this witness' recollection is about it.

It is not the best evidence; it is not recross-examination,
and incompetent, irrelevant and immaterial; and if counsel
is seeking to establish the fact that this witness appeared
before the grand jury before the finding of the indictment,
he has got it here in the very best evidence. If he is
asking the question for any other point we object to it
upon the ground it is argumentative.

THE COURT: Objection overruled.

A Read the question, plesse.

(Last question read by the reporter) ,

A I still say that I do not know when I appeared before
the grand jury; I do not know the date and I do not know
the date when the indiectment Was returned against Clarence
S Darrow, consequently it is impossible for me to answer
your question.

MR APPEL: If we tell you it was returned January 29th, 1912,
wouldn't that aid you? A Tot coming from that source, no

gir.
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MR. ROGERS. wnow, if ycur Honor please, 1 think--
MR ., FREDERICKS. 1 don't want your Honor--
A 1 didn't mean it in that way.
MR . FORD. The witness is entitled to make just exactly that
answer. Here are men trying to accuse him and trap him--

MR +« ROGERS. 1 have the floor--

MR, FREDERICKS, rThe remark is proper and he has--this wi tnes:

is not being cross-examined.

THE COURT. This is a matter for court and not for counsel.
MR . FREDERICKS. Very we’l then.

A 1 will state--

THE COURT. Wait a moment, Mr« Franklin. The court is per-
fectly able to deal with any questioh 6f the present nature
that comes up here and doesn't reqﬁire the a2id of any counse
in doing it. Mry Franklin, your remark and 1anguage to couns

is impropér. 1t is a reflection upon counsel that ought

not to be made--
MR . FORD, 1f the court please--
THE COURT. Wait a moment--

MR, FORD. ] desire to take an exception to the court commen|

ing upon the witness--
THE COURT. You will have time when 1 get through.and 1 will
admonish you, Mre Franklin, that language at this time must Y

refralned from in the court room. Strike out the answer

A 1 will state, your Honor, for my own benefit that the

d as any refledtion wnf

language that 1 used was not intende
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MR . Appel or anybody connected with the defense. 1 merely
ke ant that thg record was the best evidence.
MR. FORD. Now, if the court please, 1 desire to take an

exception to the court commenting upon the attitude of any

witness upon the stand + The Code provides that the jury shall

be the sole and exclusive judges of the credibility of wit-
nesses; that they shall consider those things; ldon't
think it is fair to the witness to criticise him without
asking the witness--giving the witness an‘opportunity to
explain it, and,furthermore, it appeared to me at the time,
1 might be mistaken, but it appeared to me that the witness
simply realized the fact that couns el--adverse coupsel--
was endeavoring to trap him, and he further recognizdd the
fact that under the law they had a right to assume things
that were notreally in evidence, and perhaps other facts, and
that he had a right to suspect the question ase o whether
certain things were true or not when propounded to him by
adverse counsel.

THE COURT., gentlemeﬁ, we are spending too much time in

discussing these matters.

MR, ROGERS- 1 take exception to the last g tatement of counsel

THE COURT*+ Exception will be noted. Proceed with the next

question.
MR. APPEL. Q Now, Mr. Franklin, look at yow wmemorandum:

there and see if it don:t state on what date you appeared

before the grand jiry as a witness? A 1 refuse--
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MR « FREDERICKS. object upon the ground it is incompetent,
irrelevant aqd immaterial and not the best evidence amd not
recross-examination.

¥R . FORD. We desire to call your Honor's attention in
support of that objection to the fact that counsel asked thepm
on ocross-examination about his apre aring before the grand
jury and put the vervy question that was put «

THE GOURT. Mr. Ford, 1 think the court thoroughly understands
your position in this matter and doesn't fully agree with you
Objection is overruled.

MR. APPEL. wnead what the witness hés said here.

MR . FREDERICKS. 1t is not a question, exactly, 1 think it
is an instruction.

THE'COURT. 1 think, Mr, Appel, counsel is right in that
respect. 1t is not .question vut a direction. OCounsel may
not direct the witness.

MR, APPEL. 1 said to look at it if he pleases and see if
it doesn't--~ | |

MR « FORD®* To that direotion we object upon the ground

that counsel has no right whatever--the right of using
memor andum is one that is con?erred upon the wWitness in
case he desires.to use it and cannot be used by way of

subterfuge to look into a private memorandum of the witness

on other subjects . He has not used it in regard to that

day, has not asked permission to look at it, and counsel

has no ri

ght to direct him to look at it .
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MR . ROGERS. 1 suppose, yourHonor please, what we desire
in: this matter especially from a witness of this class is
the truth-- ‘

MR . FREDERICKS « We object to"this class"--

MR . ROGERS. At this time 1 have the floor. 1 suppose

we desire, if he has anything there that will enlighten
us, after he has said that he kept a}memorandum of where
he was; and whom he saw after the 14th, which he produced
in court here and from which we have taken ieavesf and
which he said he ditated every night, that in the interest
of truth and justice we would have fhe right to look at that
book whiéh you have produced here in the court room, and
ascertain if it doss not show the date when you were before

the grand jury.
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He has tried a subterfuge .td get out of it. He says he
does not remember. We want to show that he does remember,

and that he*did know when ﬁe testified a moment ago that he
didn't know that he had been before the grand jury snd pup-

‘licly denounced Mr Darrow in that behalf and in that
presence; we want to Show that he did nét tell the truth.

We have a right to do it.  We have a right to show that he
new before that indictment was ever brought that he had ac-
cused Mr Darrow, and thereafter he sgid that he didn't want
to publicely accuse him, all of which is most inconsistent.
We have a right to develop those inconsistencies, and he
mentioned without question -- he volunteered that informa-
tion thet he had that memorandum in his pocket and for the
purpose of endeavoring to frighten us, doubtless, by saying
that he could account for his whereabouts on all occasions,
he took the book out of his pocket, and in the presence of
this jury, he hes repeatedly gone over the leaves. He told
us he dictated the memorandum every night. He run it over
to see if it is true. He has it in his pocket. We asked
him to look at it under his own statement that he made

that memorandum to protect himself as to his whereabouts.

[¢]

Is that en unressonable reguest? He said that is his privat
affair. It is ﬁot his private affair. at all, if your Honor
please, but the affairs that concern the liberty of an

American citizen which are not private, and we have a right

when he has information there in his pocket, here in the
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forestalled
Court, we have a right to it and we ought not to be * A

from it by any objection which of itself is a subterfuge,
that it is a private affair. It was not a private affair

when he was before the grand jury and when he went on the

stand. I insist, in the authority, the 18th Cal. and the
7th Appellate, (quoting asuthority). Those I can show

aare the exact words of the decision, and therefore we have

a right to his statement he made himself, and which is

- ostensibly made here.
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MR FREDTRICKS: Please the Court, we object and assign
it as misconduct, if there is any such thing as misconduct
of the attornéys for the defense, for counsel to refer to
this wi tness,this kind of a witness; as to what kind of a
witness this is is a gquestion for the j&r& and not for the
Court; as to whether this witness is an accomplice ¢= not is
& question for the jury and not for the Court. It is a
question of facts, so decided in dozens and dozens of
cases. This witness has been on this witness stand, now,
solidly for a week and he has borne the brunt of the cross-

exemination of two attorneys on the other side, both able

‘and competent, and we object to him being referred to as

"this kind of a witness", in the light of the mammer in
which his testimony has stood their scrutiny --

MR ROGERS: We take an exception to the Distriet Attorney
commenting upon the testimony of the witness or arguing on
the_weight of the testimony, and the witness' éredibility.
MR FREDFRICKS: I see I have the floor. I don't sec the
difference between thatkind of a comment and the comment
of "this kind of a witness", as far as that is concerned.
The point which I wish, is just this: this witness has
testified to a conversation he says he had with Frank Dom-
inguez and Fred'Spring down in & saloon on Spring Street
on the %rd of Februery. The evidence in this case shows
thet this defendent Darrow was indicted on the 29th of

January, four or five days vefore that, and it shows
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Franklin's neme is on there, and Franklin says he testified
before the grand jury, and he seid so some time ago on
cross-exgminétion. Now, that is all in the record, that has
a2ll been testified to.. Now, counsel wishes to have him go
into that same matter again which is simply a matter of
argument. We will show on redirect examination all that
occurred down there at Spring Street on the 3rd day of
February, possibly the whole transaction, if it hasn't

been brought out here, but it is absolutely not recross-

examination to go into this matter again, and to assume that

this witness is trying to dodge anything. That is the vice

cF

of this, asguming that he is trying to dodge anything, when i
k= is simply a matter of dates and those dates are already
in front of the Court and already in front of this jury and

this jury knows just what the dates are,
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and it is unfair to the witness that he is assuming to
dodge something. He simply says he didrl t remember the date.
Trying to be technical-~he may not, 1 didit remember the
date of the indictment until it Was>read here.

THE COURT+ Objection overruled.
MR, APPEL. Just read the question.
(1ast question read by the reporter.)
A That is a demand, your Honor, 1 can hardly answer.

Q@ You understand what that means? A Very well, yes, siT.

Qln view of the fact that 1 understood you to state that you

did not remember the date when you appeared before the grand
jury 1 simply requested you to look at your memorandum and
gee if it didn't state the date. Now, will you do it or
not? A No, 1 refuse to look, it is my private affair.

MR . APPEL. Now, we ask the court to order him to look at
that memorandum ahd gee if it donrt state the date.

MR . FREDERICKS » We maintain the court hasn't a right to
order,thé witness to look at thé memorandum and especially
on matter that is immaterial and trivial already estab-
lished before the cour t.

THE COURT. Mr, Franklin, are you able to refresh your memory
by looking at thaf book?

A 1 donit know whether that appears in my book or not, franby
state it may and may not. 1 presume that it does; 1 don't
know, and that is absolutely true.

THE COURT. The court regards it as your duty then to
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examine the book as requested and inform the court whether
or not the examination of the book will refresh your

memory .

MR . FREDERICKS.+ 1f you have got it with you go ahead and

A Avout what date was that?
MR . ROGERS. Your Honor please,we take an exception of

this method--the court has directed thewi tness ahd has

assumed charge of the matter by his interrogation. The witnes

refused and thereupon the district attorney says, "Oh, well,
go ahead and look at it", if your Hdﬁor please.

TEE COURT. 1 did not hear the district attorney make any
remark . |

MR ., ROGERS+ 1 did hear him, if your Honor did not hear

him 1 did ., '

MR . FREDERICKS ' We are getting into a matter of temper
between the witness and the other side and it was simply a
matter of temper, that is all. |

ME. APPEL. That is énother instruction .

T

THE COURT. Just a moment, Mr. Appel, the witness is looking-
MR APPEL. And he asked me to furnish him a date about
what date he says. 1 was going to suggest to the witness
for his convenience that the indictment here, as we all

know and as we all agree, is dated January 39, 19123.

THE COURT. yet me have the indictment. 1 think the Witness

is entitled to look at it.
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A rpardon me, what is the question, the indictment as to
the date or the date 1 appeared before the grand jury?
MR. FORD. The question is the time you appearsd before the
grand»jury.
MR« APPEL. 1 am asking it very mildly and nicely.
A That is very kind of you, 1 am sure 1 appreciate it.
THE COURT. Now, gentlemen, this is a serious matter.
A 1 have a memorandum here which"says 1 appeared before
the grand jury on January 30, 1213.
THE COURT. Now, gentlemen, we_Will suspend proceedings
in this case for just one moment. .There is another matter
on the calendar that requires attention at this time, so the
jury may remain in their seats.
(After recess.)
MR . APPEL. Q Mre Franklin, will you do me a favor to let
me see that memorandum, just the one referred to. Only
one part of this would be material, your Fonor, with yow
Honor 's permission and counsel ﬁere, that part thattrefers
to the date of going before the grand jury. A 1 have no
objection to it all being read.
MR « APPEL. 1 understand. 1 offer this in evidence, your
Honor. 1 will read it with your Honor's permission:
"January 30, 1913. Home in the morning. In the afternocon

went before the grand jury, later to track meet." and the

other 1 will read, if you so desire.

MR . FORD. We donftcare anything about it.
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MR . APPEL. Only 1 want to leave it out.
MR . FORD. t1eave it out if you want to.'
MR, APPEL. 411 right, we will leave it out. And on the
margin of the slip there is "January 20, 1912",
THE CLFRK. Defendant's Exhibit E.
BY MR . APPEL, @ ©YNow, Mr Franklin, did you or did you not
in the course of your testimony on redirect state that the
time .that you had made up your mind to tell the truth was
the day when you and Mr. Ford went over to Oscar Lawler's
office and made the written statement on January 35, 1913,
and that you had not prior to that time made up your mind
to say anything againstl&-.Darrow? A .. That is not a
statement of my testimony at all, no, 8ir .
Q@ wow, so that you had been before the grand jury and con-
nected Darrow's name with the bribery in question before
you made the statement to Mr, Ford or to fr, Lawler in writing
on January 35, 19137 A 1 didn't make a statemenf in writing,
itms taken down, 1 understahd,'l made a statement .
Q@ 1 am talking about the time, that is all. A 1 made a
statement .

Q On January 257 A Yes, sir.
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(

Q Did7§ou testify here in substance, upon one or two
occasions that you had not told the truth in respect to MNr
Darrow's connection with the brlbery in question until you
made the statement to Mr Oscar lawler and Mr Ford in Mr
Oscar Lawleris office, which was taken down by Mr Petermichel
A I did not.
MR FORD: Just a moment, if the Court please; that matter was
fully gone into on cross-examination.

MR APPRL: He has answered the question and there is no
discussion.

MR FORD: I have the floor, or not?

THE COURT: Mr Ford has the floor. Do you want the answer
stricken out for the~purpose of argument?

MR FORD: I would like to have the answer stricken out for
the purpose of argument. . |

THE COURT: The motion is denied. This question has been
fully argued.

Q If you had gone before the grand jury on January 20 to
mention Mr Darrow's name, and if you had made a statement
before Mr Lawler and Mr Ford on January 25, 1912, and men-
tioned iy Darrow's name, what motive or object d4id you have
in telling an untruth to Dominguez, in the presence of
Spring and Wheaton on the 3rd day of February, 1912, about

the matter?

MR FORD: We object to that as not a proper question, not

(V)

recross-examination, and stating something that is not s

fact. The thing that was said by Mr Franklin in that ba
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room as I recall it, the testimony on February 3rd, as far
as Mr Darrow is concerned is: He said he didn't want to
discuss him publicly at that time Now the statement to
Ford and to Laﬁler or to the grand jury is not a public
statement. I think he did state he was protecting Darrow
on that date. However, I withdraw the objection.

MR APPEL: He states matters or facts here that is in the
record, and when it comes before the jury it will show it.
THE COURT: The objection is withdrawn. Answer the question.
A Read the question, please.

(Question read) A Simply for this regson, that I hoped
against hope that Mr Darrow would be able to clear himself
of the charge without the truth being made known to the pub-
liec in general.

Q@ - After you had been -~ A And i stuek to it up to the
time I took this stand.

Q Oh. A Yes, that is true.
Q | Tou went before the grand jury and said”Darrow gave
me the money" 7 A That is not public; that is private,

and private matters entirely.

Q And you went to Mr Ford and Mr Lawler and told them the
same thing, didn't you? A I made a statement on the 25th
day of Jenuary to Mr Ford.

Q Well, I say, you told them the same thing? A The same
thing what?

Q That he had given you the money? A I did, yes $im;

that is the truth.
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Q And you hoped against hope that notwithstanding you
had sworn already before the grand jury that he had given you
the money,and had sworn to the same things in a statement
taken down by Fetermichel before Lawler and before Ford, you
still thought there might be a possibility of another jury
trying Mr Darrow and believing that statement; is that 1%?
A No sir, that is not the truth.
Q And Pirst you told this untruth to the reporters and
others because you wanted to keep Darrow's name out}of the
trouble? A I never testified I told an untruth to a
reporter, and I never did.
Q You say that whatever you told the reporters in refer-

ence to this matter prior to your coming before the grand

IR FORD: To that we object on the ground that the matter
has been gone into fully, on cross-examination. I think it
is clearly apparent from the witness' answer what he means
is‘that whatever he has testified to he told the reporters
is the truth and he may not agree to something that they may
testify to here subsequently -- counsel has laid certain
Poundations for impeaching questions from which I presume

he will later on introduce reporters to show Mr Franklin
said certain things to them, and he now wants to get a
statement from this witness to the effect that whatever he

told the reporters was the truth in order that he may argue

later on that whatever these reporters testified to is th
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truth. That is not the quéstion at all. WThat the witness
intends, and thisvis not a matter of giving any suggestion
to the witness at all, it is a matter of simély arguing to
the Court)what the witness clearly means is whatever he has
testified to he told the reporters was the truth, and that
he has to0ld nothing but the truth to the reporters, d4n no
way equivalent to a stateﬁent that he has told the whole
of the truth to the reporters. The matter of what he said
to the newspaper reporters was gone into on cross-examinatiol
and we didn't even touch it, the subject of those newspaper
reporters, the conversation, or anyting on redirect examina-
tion, and it certainly is not recross-examination at the
present time.

THE COURT: Objection overruled.
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MR . FORD. We object to the question whether he heard me

A. Read the question}) please. 1377
(Question read.)

A Read it again.

(Ques tion readbagain-)

A 1 do not understand it now. 1 do not quite catch that
Question yet.

MR . APPEL. Q No. You don't catch it after you heard Yr.
Ford's statement.what we wanted to show, what he thought
we wanted to show, isn't that it? You became confused about
it? A 1 never listen to what ¥r. Ford or you say .«

MR « FORD. Just a minute--

BY MR. APPEL. Q Didn't listen to Mr, Ford? A No.

THE COURT. Sitrike out the answer.

and what conclusion he drew after. 1 got through as being
absclutely irrelevant and immaterial, not recross-examina-
tion,and 1 object to the question fur ther onthe ground -

he already answered it. The witness said, nWhatever 1 told
the reporters was the truth." 1% h@s been already answered.
THE COURT* Objection overruled.

MR+ APPEL. We has answered, your Honor.

THE COURT. Restore the answer.

MR, APPEL. The answer will stand so as not *o repeat it,

1 suppose?

TEE COIRT. Yes, sir .

BY MR . APPEL. Q  You tell this jury you do not hear whaf
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Mre Ford says? 1318
MR . FREDFRICKS. 1 object to that as incompetent, irrelevant
and immaterial, not rec#oss-examination.

THE COURT* IObjection overruled »

A 1 donit pay any attention to the argument of either

Mr, Ford, yourself or Mre Rogers. 1 am resting my mind and.
not thinking about the case while you are talking.

Q@ Answer the Question. You say you don't hear what he
says? A 1 don,t pay any attention, 1 don't say 1 didn't
hear it, but 1 don't pay any attention to what he says.

MR . FREDERICKS. We 6bject to that upon the ground the ques-
tion has been fully answer ed .

THE COURT. Thre oﬁjection is sustained. 1 think it is fully
answered. |

MR . APPEL. Ve take an exception.

Q@ yow, how many men in all, what is the greatest number of of |

men that you had employed at any one time whenvyou commenced

et A S S A

the 1nvest1gat10n of the Jurorsrefe;red to by _you.in . your

e e

redlrect examlnatlon Wthh conmenced as 1 believe you

s tated, somewhere about August the 19th or thereabouts .

What is the greatest number of men that you had at one

time after that.?
MR . FORD. 3jf this Question is the number of men employed in

this case, 1 have no objection.

MR . APPEL. That is 211 that we are concerned in, your Honor

MR . FORD®* 1%t is understood it 1is limited to that?
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Q
Q
Q Automobiles? A 1 beg your pardon?
Q
Q
Q

THE COURT 1t is so understood? 1379
VR . APPEL+ Why, certainly » |
THE COURT. All right, go ahead.
Ay 1 don't remember .
BY MR. APPEL. Q Well, did you have at least ten at any
one time? A Yes, sir . |
Q@ Did you have twenty at any one time? A 1 question
that very much . ' '
Q@ Well, did you have fifteen? A wveg sir; 1 think so.
Q .Did you have more than fifteen? A 1 don:t KnOw
Q@ And how much a day were you paying them? A Some of thep
five and some four, some four and a half, some four and a
quarter.

A day? A Jes, sii, a day .

And their expenses? A Yes, sir.

Automobiles? A Automobiles?

Yes. A TFor them? |

ves. A Whatever it was necessary for them to have,
yes, BiTr .
Q And automobiles for you? A Yes, sir.
Q Now, on October 29 yougot $500 in cash, you said, from

Yir, Rarrow. Do you remember having stated that? A october

29th? 1 think it was the 23th.
1 don"t care for one day more OI

Q Well, say October 28 th .

less now. A1 don1% think 1 stated 1 go

t it in cash.
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Q You didntt, eh? A 1 don't think 1 did; no, sir .
Q Are you certain you did not? A 1 testified to that at
the time. ) . |
VR . FREDERICKS - We obJdct to that as not recross-examina-
tion, matter fully gone into by qQuestions and answers of

this witness

BY MR. APPEL. Q You got it partly in cash and party by
check, so as to identify the particular £500? A 1 didn't
80 testify. |
MR . FORD. Will you let us make an objection?

A 3es, 8ir e |

THE COURT+ Strike out the answer.

MR, FORD* 1 don;t care to argue it now.

BY MR . APPEL. Q How was it paid to you?

MR, FORD. We object to that on the ground counsel fully
went into these payments on cross-examination, had a black
board here and drew figures and examined it fully.

MR . APPEL. He attempted on his redirect examination, because
of the very appropriate questions of the juror here, to leave
thé irpression, at least upon me, that the figures which were
put upon the blackboard did not contain all of the paynents

made to0 him by Mr. parrow but that in fact he had received

other moneys and it is a question of the $500,
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THE COURT: Let me interrupt you. I have refreshed my
recollection by examining the transeript. Your question

is proper. bbjection overruled.

IR APPEL: Read the question.

(Question read)

A To the best of my recollection it wes paid to me by
check and I cabhed the check and put the money in my pocket,
to the best of my recollection.

MR FREDERICKS: What was the date of that; I didn't get
that question.

A I think you wiil find that was on Saturday, October
28th.

Q By Mr Appel: Are you sure about the amount that ke
gave you on that date? A Yes sir, I am.

Q And you put it in the bank, you say? A I didn't so
state, no sir.

Q What did you do with it? A I just testified, to the
beét of my recollection I cashed the check at the bank and
put the money in my pocket and paid my men that afternoon
with the cash, so that they could get their money that
afternoon after the bank closed; that is my vest recollection}
My checks will éhow, if you want them.

Q Anyhow, it was money given to you for expenses and for
the purpose of paying your menj or you used it for that

purpose, anyway? A Mo the best of my recollection, I did

yes sir.
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Q You asked for the money as you were in the habit of

asking for it when you needed money to pay your men, is
that right?' A T don't remember what I said to him; I got
the money.

Q You don't know what you said or what !Mr Darrow said
about it*? A To. | ”

Q Therefore, there were no particular discussions as to
what it was for, that is 2l11. I mean? A I gidm don't
remember any particular discussions. I presumed it was
understood it was to be used in the case.

Q Now, used in the case. Now, used in what manner?
Now, come right out and tell us whether it was to be used for
illegal and irproper purposes, or for.the purpvoses of
legitimate expenses you made? A I don't think there was
any conversation in regard to it, I don;t remember.

MR FOEDTRICKS: What is the use of wasting time on that,
your Honor? The witness has said he got it to bay his men.
MR.APPEL: He has answered. ‘

THE COURT: He has answered it; there is nothing before thé
Court.

YR FREDERICKS: But we have begn seven days at this and
there ought to be a limit to that.

MR ROGERS: I take an exception to that statement. About
three days have been taken up with puerile and obstructive

objections to our questions.

scanned by Lol avLIBRARY



© 00 9 O Ut = W NN

DO DD DD NN NN e e e e ek ped ek e
mm»&wmr—tocoooqc:ow»oow':g

1383
| ‘ Burns ‘
MR FREDERICKS: The dragging in of <firms and the Merchants

& Manufacturers AsSociation, and the trial of everybody else
excapt Mr Darrow.

THE COURT: I think you are both right. I think there has
been too much dragging in of outside matters.

MR ROGTRS: May thet be construed as an intimation as to
what counsel has said, dragging in Burns and outside matters?
THE COURT: I think you are both right in your statements;
there have been too meny arguments and discussions to the
questions that have been presented to the Court, more than)
the circumstances justified.

MR APPEL: I don't object, your Honor, to the District
Attorney's office here talking with Mr Burns; I think they
ought to talk: with Mf Burns.

MR KEETCH:‘ I submit, your Honor, that Mr Appel be admonished
by your Honor, it is absolutely wncalled for. These remarks
are made for a purpose, no question about it.

THE COURT: I see no harm in them.

MR APPEL: And you make your wemarks for your own purposes.
THE COURT: Now, gentlemen, let us get on with the questions;
Tet us flevote more time to questions and answers, and less

to argument.

Q By Mr Appeit Now, that $500 vhich you said you got frox
Mr Darrow on October 28, is that the amount which appears in

your hendwriting in pencil on the bank-book? 4 To the

best of my recollection, yes sir. I think you will find thHat
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was on Saturday, and that is my best recollection. I am not

sure, but I think it was.

Q Was that given to you in cash?

MR FORD: We object to that as matter fully gone into.

MR APPEL: Yes, I think it has. .
THE COURT: The question is withdrawn.

MR FORD: It is not recross- examlnation.

Q By Mr Appel: I think you said it was partyy cash and

partly check? A I did not, Mr Appel.
IR AFPPEL: DNow, he said that he didn't.

A I didn't say any such thing.

MR FORD: He said it was a check for $500,

said that three or four times.
MR APPEL: He said check.

and he has
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A 1 said, to the best of my recollectionthat was a check
1 cashed it at the First National Bank and put*the money
in nmy pockef to pay the men,'that is what 1 testified to it.
MR, FORD. 1 think that is the sixth time the testimony
has‘been given on that pdint; 1 call your Honor's attention
to it. - |
ﬁ?Y MR . APPEL. @Q Néw, did you testify it was =2 check?

rk 1 said, to the best of my recollection .

Q Yew, is it to the best of your recollection? A wves,
and that is what 1 said all the time. o

Q@ Now, you have a recollection ndw that was a check?

MR, FORD. What date was that?

Q@ MNow, wait a moment now--1 attract your attention-—

MR . FORD. Counsel ought to have politeness to tell us
what page you are locking at, out of‘politeness, that is
all.

BY MR . APPEL. Q if you will listen yocu will hear and you
will learn. 1 attract your attention to page 635, Volume
8 of the transcript of ycur testimony given here on cross-
examination, part of it :bking on direcfrexamination, com-
mencing with line 23: "Q--&ow, in the book here appears a
pencil memorandum on the 28th under the heading 284500,
Who put that in there? A--1 did. GQ--Well, why didn't the
banker put it in, do you rememﬁer? Didnit you have your
book with you? A--] didn't deposit that amount, that

was cash and 1 made that at the time 1 received it. Q-- |

A--The date that 1 got it
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Q--Then it is not, it was .not deposited in the bank, was it?
A-_No, sir." Didn't you so testify on cross-examination?
A And 1 so festify now ,

Q Don't you now say itwas a check? A 1 said to the best
of my recollection it was a check and 1 cashed it and took
the césh.

Q@ -. The other day ycur recollection is it wasycash?

MR + FORD, 3f your Honor please, 1 wish to make an objec-
tions

THE COURT. Mr, Ford.

MR . FORD. My objection is it is nbt recr&ss—examination,
that this is the very éross-examination they are reading
from at that time when they went into it fully and the

only object of this is to go over and over again to see if
they cannot do something that they have not been successful
indoing on cross-examination, to get some little thing on

YE?%Rey can hang a little variation %% and argue the matter

MR . APPEL- We object to that--

MR ., FORD. Something that the law does not permit to be
done, and there is no reason in the law in permitting recrost
examination on matters which have been gone fully into on
cross-examination, and 1 think this argument illustrates it.

THE COURT. 1 think the court fully agrees with you on that

8 -

point, but does not agree with you on new matters, matters

that have not beén touched upon .
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MR . FORD Then we add the further objection that it does

not serve to impezch his testimony in any way, shépe or

the payments is new matter brought out on redirectcexamina-
tion?

THE COURT' This is new matter on which counsel is interro-
gatiné'the Witnesé, it has relation to such new matter.

MR . FORD if your Honor will deéignate the new matter it
will p°rhaps save me trouble and time in making further
objections and save the time of the court and the jury.

THE COURT» The court understand this is new matter and
does not regard it as p50per to make a declaration of it to

counsel.

take up the time of the court in making objections and if th
court deems it has gone far enough we will leave it to thé l
cowrt to stop it e | |

THE COURT. Do as you like, .re Fredericks.

MR « Appel. 1 will ask my questicons and 1 will submit
always to the rulings of the cowt, necessarily so,'but
that wont keep me from asking questions. |

TEE COURT' gead the last question.

MR . APPEL. There was no questidn, 1 was going to‘put

another « ;
MR. Ford, We would like to stipulate that the obgectiongw

may stand to all these guestiomns and whenever your Honor
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1388
feels 1like sustaining the objecticn y~ur Honor may do so.
THE COURT Do yoﬁ 80 stipul ate, Mr-Appel?

MR . APPEL: fes, your Honor, and whenever 1 think 1 have
gone tco far in asking questions that have veen asked

already, 1 will sustain the ébjection also. 1 domyt intend

" to do it, that is what 1 mean.
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Qctober, about .the middle of the month "7 A 1 testified

it was in October, part cash and part check.

ooy

Q@ 1 will attract your attention to page 380 when you were
questioned by Mre Ford. The other queétioﬁ propounded was

a question by Mr.Rogers, but, on your direct examination,
page 380, commencing with line 18, "Q--By whom were you
paid for this work, Mr, Franklin? A--ir, Darrow. 1 received
one time, perhaps twice, a check from Farriman when Mn
DarrOW'was not present. Q--And the balance of the times
you were paid by ¥r, Darrow? A--Yes, sir . Q--1n what manner
were you paid? A--By check. Q--Did you receive any money
from him other than by check? A-—Yeé, gir . @--When and wher¢
did you receive money from him othér than by check? A--1
received $500 in cash from Yr. parrow but 1 couldn't tell

you the date? Q--What month? A--1 think during the month
of October, about the middle of the month « Q--Had yéu ever
received any money in cash previous to that day? A--No, sir
Did you or did you not so testify, inthis court? 4 1 think
1 did, and 1 testified part of it Wwas cash and part by

check . |

Q Didn't you testify as i have read to you, it was cash,

"] received $500 in cash from Yr. Darrow, 1 couldntt tell you

the dates Q--What month? A--1 think during the month of

part was in cash and as 1 remember it, but 1 am not sure

Q Didn't you testify it was in October--"1n what manner Wer

you paid?  A--By check. Q--Did you ever Teceive any mong
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from him other than by check? A--Yes, sir." Didn't you
so testify? A 1f you will read all of it you will under-
s tand it. ‘ ' '

THE COURT. Do you wish to examine the transcript? A 1 do
not. My eyes are hurting me and 1 do not care to read it.
BY MR, APPEL. Q Your eyes are bad? A My brain is all
right. ’

Q Yow, was any of this money given to you for expenses and
s0 on, was any part of it banked by your wife in her own
name?

MR . KEETCH . We object to that on the ground it is incom-
ptent, irrelevant and immaterial, not proper recross-
examination.

TEE COURT. Objection overruled.

A ndirectly it mazy have been «-

Q@ Indirectly. Well, what d6 you mean by "indireotlyd?

A Well, 1 may have given her some money and she may have
taken it and put it into her oﬁn account in the bank; yes,
sir; probably she did.

Q Do you kncw how much she put in the bank out of those
moreys? A Very little. |
MR. KEETCH, We object to it on the same ground.

THE COURT. Objection overruled. '

Q Do you know how much, 1 said? 4 1 do not.

Q Fow of ten did you turn over the money to her to have her

pay the men? A 1 think 1 paid the men myself all the tile,
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except when she péid them by checke. They were genera11¥;><i
paid by check, most always.

Q And were they paid by check as against your account or
checked against her account? A There might have been a
time when my account was a little low that she checked

on her own, but 1 doni't think so.

Q Then, whatever moneys you gave to her, whatever moneys
you received from Mr, parrow, your impression is they were
Bot used for the payment of these men,these mcneys she
banked herself? A No, sir, it was taken for household
expenses or expenses of the household and it was coming to

me .

Q vyes. What balance did you have, say on pctober 6th,
19123, if you remember? A @109.10,bf?8rf deposited the
check 1 got from Mre parrow to bribe M Bain.

MR . APPEL. 1 ask that that last statement be stricken out.
A Your Honor 1 had to tell that.

MR . APPEL* 1 asked you what was the balance, you know.
MR . KEETCHE He gave it to you.

MR . APPEL® 1 didn't ask about the $1,000 check . Of
course, this is only an exhibition of the great solicitude
this witness has for my cliento.

THE COURT. The motion to strike cut is denied. _

MR . KEETCH+ As 1 understand it, it was oﬁly given for the

purpose of fixing the time s

MR . APPEL. No man can say that, that statement is not
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correct, any man can see that question can be answered
by saying, 1 had such and such a balance at that date.
MR . KEETCH. At what time? |

MR. APPEL. Go on and learn something.

MR, KEETCH. 1t wont be from you.

A On gotober 6th before 1 deposited the check for $1,000
which appears in my bank book 1 had a balance of $109.10

to my credit in the First National Bank.
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Q Very well. That is the way to answer that question.
Now, how much did you owe your men on that day for work
that they had done? A I don't know.

Q How many men did you have at that time working for you?
A I don't know.

Q That was before or after the McNamara case had com-
menced, as near as you can remember, without being accurate
as to date? A Well, it was before, I think so, yes sir.

Q Sir? A I am quite sure of that. I think it commenced
on the 9th or the 11th.

Q Did you heve at heast ten or fifteen men working for
you at that time” A I don:t remember.

Q May have had thet many? A I don't remember.

MR KEETCH: I object to that upon the ground it has already
been asked and answered several times.

THE COURT: Objection sustained on that ground.

MR APPEL: I take an exception.

Q Do you know how much was fhe amount you owed those men
on that day? A I don't remember. Less than £500.

Q Well, how do you know? A Well, because I never owed
them any more than that; I paid them every Saturday.

Q You paid them every Saturday? A Yes sir, and I have
receipts for it. |

Q When you had ten men working for you,how much 2 day was

that? A I don't know.
Q Don't know? A To sir.
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Q The expenses of these men, did you give them cash
to pay their expenses as they went along? A When they

asked for it I advanced momey to them for expenses, yes sir.
a

Q On an average, how much"ddy woull you spend?
A I don't know.
Q You have your receipts, haven't you? A I have, yes si

Q And you have your checks that you gave them? A I think
so, yes sir.

Q Well you know you have them? A I think so, I anm not
sure about the checks; I have my receipts.

Q@  Well didn't you say yesterday you had them? A I said
I thought I had them.

Q  Dia you say you thought you had them? A Yes sir.

Not yesterday, I didn't.

Q Did you use the word "thought"? 2 I did, yes sir.

Q You seid "I think I have them", did you? A Yes sir,
that is .just what I said.

Q Now you remember that? A I do, yes sir.

Q Well now, have you any objection to producing all of
the receipts of these men? A Kot a bit in the world. I
had them in court in my pocket, I expected to be called for
them.

Q You had them? A I 4id, yes sir.

Q  When? A The second or third dey I was on the stand,

I expected to be asked for them.

Q Now you tell the Jjury you "think" you have.
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A T am talking about receipts.
Q Well I am talking about the receipts. A Yes sir, TIshad
them. I know I have got my receipts.
Q- Oh yes, you know. A I never said anything else, and
I object to the counsel putting words in my mouth and insult-
ing me. If the Court won't protect me I will protect myself.
MR APPEL: I will tell you one thing, -- A Tow, never mind
THE COURT: Just a moment, Mr Appel. I think Mr Franklin
that you are a little unnecessar,&ily touchy about this
matter. The Court will protect you if there is any occa-
sion for protection, but these queStions, the Court is
paying very close attention to this, and will immediaté.y

to resent
stop any improper question and will be just as .quick/any
improper conduct towards you, or any other witness on the
stand, as you would yourself; but I do not regard the matter
as being so improper as to call far any action. Gentlemen
of the jury, bearing in mind your former admonition, we
w111 take a recess at this tlme for five minutes.
(After recess)
THE COURT : Proceed with the recross-examination.
MR APPEL: . Now, Mr Eranklin, in order to clear a date and
can

the time as nearly as we can under the circumstances,

you tell me whether or not the conversation you had with

or the conversation that

129

Tom Johnson -- Colonel Tom Johnson,

he had with you, was or was not before January 1l4th, 19

A I think it must have of necessity been before that

date, Mr Appel.
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before
Q Then it was/f¥&% you had that conversation with Ur

Davis and Mr Darrow ? A Yes sir, to the best of my
recollection it must have been.

Q Tow, that conversation with Mr Johnsorn, as I understand,
I may be mistaken, you told Mr Johnson that he should go to
Ir Ford and tell him that if you could get your cese con-

tinued for about thirty days that you could find the man
who had given you the money and clear up the whole trans-
action, or Wofds to that effect? A I didn't say enything
sbout a month, in my recollection. I told him that, though.
I didn't tell him to go to Yr Ford.

Q Anyhow, he came back to you prioerto the 14th day of
Januery, and said to you Mr Ford didn't want any such story
as that, thet the man they wanted was Darrow, or words to
that effect? A I didn't so testify, no sir.

Q Did he, or did he not state that to you? 4 I don't

think so, no sir.

Q@  Will you swear he didn't?
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MR. FORD. Just a moment--that is an improper quetion.
Every bit of testimony the witness gives ie under oath.
THE COTRT- Yos. ’

MR ., APPEL. Q Will you say that you did? 4 1 will s&ay
to you that 1 dontt remermber any such conversation, and

1l don't think it took place.

Q Isnit it a fact you do remember and you don't want to
admit it here before the jury? A ‘No, sir; that is not a
fact., I1f 1 remembered 1 would be glad to tell you.

MR . FORD. Isthat a proper question?

TEE COURT. No, 1 don't think so. |

MR . APPEL. Q Who was the person that said to you,

"We want the higher up," or, "We want Darrow"? Was it Mr,
Ford? A * didnit testify anybody ever told me that.

Q Youdidn't say that anybody said that to you? A 1 don't
remember of it at this time.

Q Well, in fact, you have never testified to that effect?
A 1 dont't remember . |

MR . FORD. That calis for a conclusion.

MR . FREDER1CKS « Whether he testified to that effect, that
is another thing.

THE COURT. Objection sustained.

MR . FORD. He didn't say anything like that.

THE COURT. The record will state whatever he sai.
MR . APPEL. 1t shows exactly that, nothing else.

MR . FORD. Ve object to thatcomment of the counsel; what
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stated what he said 1 said to him is somthing entirely
different. You look at the réqofd,You will find what

he said. He Qaid Mr, Ford said "We donit wWant you, we

want those behind you," he did not testify he said,

"We want Darrow" or anythiﬁg else.

MR« APPEL. 1 will adopt the amendment and incorporate it

in @y question.

MR . FORD. 1 like an opportunity to object to the question
before it is answered. |

MR . APPEL. Q Was that statement made to you by Mr, Ford

on the 14th day of January over at your home?

MR . FORD. Juet a moment--object to the question as indefini
and uncertain. 1 t doesn't deisgnate What statement counsel
ig now referring to, and our reason in wanting to be exact

is the same reason which has prompted this witness to be

technical. 1t is not merely our desire to be technical but

to be right.

THE COURT. Objection sustained.

MR. APPEL. Q was the statement just now made by ir« Ford of
what he told you, to wit, "Rert, we dontt want you, We wan t
those behind you;" was that statement made on the l4th day
of January over .at your home and if not where was it made
to'you? v _

MR . FORD. 1 object to the form of the question on the

ground that it is not a correct statement of what occurred.

1 have not just now told the witness anything. 1 have to
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said
your Honor what the record shows the witness, 1l said to him.

THE COURT:. Objection sus tained .

MR . APPEL #xoeption. "

€@ What was the statement that Mr« Ford made to you? A When
Q in reference to "We want those behind you"? A4 1 don't
r emember any such staterent. | |

Q Well, he didn't make any such statement to you whatever?
A 1 don,t say that, either. |

M. FORD, 1f thecourt please, we object to any examination
along this line on the ground it has been gone intec fully
on orossfexamihation, and on direcf examination was not
touched on redirect at all.

THE COURT. No unanswered question before the court at this
time . v

MR, APPEL+ Q@ Now, Mr Franklin, after the conversation ycu
had on the 3rd déy of February, 1912, at the Hoffman House,
that is, Mide Polaski's place of business on Sprirg street,
with Dominguez, Wheaton and Sprlng, they being present

to which ycu have already referred thls morning, did you the:
@t -r about the corner of Spring and Second street in this
city, within a few days after meeting lr. Drain again, and
did you or did you not then, you and he being present, no
othergbeing present, so as to enable them to have heard

the conversation between youtwo, state to him, "Drain, you

o

were present when 1 talked with Dominguez and he says thatw

1 told him that My, parrow had nothing %
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make that statement to him?" A No, sir.

1400
question, that 1 was not going to drag an innocent man in.”

Now, isn't it a fact that 1 didni1t make that statement to

him," and didntt then he say to you, " % Franklin, you did

Q ‘Or words to that effect?

MR. FORD 1 ask that the answer~be stricken out and 1 be
given an oppor tunity to strike it out--or to make my cbjec-~
tion.»

THE COURT. Strike out the answer.
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MR FORD: We object to the question as calling for hearsay
on the part of what John Drain said. To way to impeach

or tend to impeach this witnesé. If they ﬁant to put Mr
Drain on the stand, put him on.the stand, and don't try

to drag his testimony in through hearsay.with this witness,
and it is an attempt to impeach him on an absolutely im-
relevant matter. The question is not a question of dis-
pute between this witnéss and some other witness as to
their recollection of a former conversation, but the
question is what the form of the question was, énd they
carmot prove it by such hearsay testimony as that.

Let them bring lMr Drain, of Mr Nichols and Er Dominguez
and put them on the stand where we can cross-examine as

to whether it occurred at the conversation betweep'those

three. Ve object upon the ground that it calls for hearsay,

incompetent, irrelevant and immaterial, #nd not recross-

THE COURT: Objection overruled.

MR APPEL: The answer will stand, then?

THEE COURT: The answer will stand. |

MR APPEL: UNow, isn't it a fact that the reason vhy you
went to Drain -- A Tardon me, yoﬁr Honor; T would
to tell what that conversation was.

THE COURT: You want to explain.ypur enswer; you may.

A In the first place, the conversation didn't take place
at Second and Spring; it took place on Broadway in front

of the City Hajl. I met Mr Drain subsequent to the time
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1402
that I had met Mr Dominguez in the Hoffman House, which I
remember now, I think I remember, February 3rd, and I ssaid
thet I had met Mr Dominguez -- Mr Doﬁinguez had approached
me in the bar and had stated to me emphatically, or attempt-
ed to get me to admit that I had made a statement that lir
Darrow had nothing to do with the bribing of jurors. I
said "Mr Drain, what is the substance of your recollection
of that conversation?'  Well, he said "Bert, I don't remenm-
ber of you making any such statement és that, but the fact
that you spoke in the highest terms of ¥r Darrow left me
with that impression"; that was the conversation.
Q Thatis what Drain said? A That is what Drain said,

yes sir.

—

Q But you approached Mr Drain, too? A I didn't approac]
him. I met him and asked him the guestion. |

Q You tried to persuade him that you had not said any-
thing about Darrow being innocent? A I did noty EEXSI¥X

% want Mr Drain to come on the stand and tell the truth as
he remembers it -- now, wait until I get through -- and he

will tell the truth as he remembers it; he is that kind of

a man. ,
Q Yes, of course. A Yes sir.
Q But you -~ this was after February 3rd and what were

you asking Drain for those questions, the fact that you

were trying to protect Darrow at that time?

FR FORD: Just & moment. I was going to meke a motion to |
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‘peaching this witness, they camnot prove it here by hearsay,

- 1403

strike it all out,on the ground thet it is apparent that
all of it is there merely for the purpose of showing what
Mr Drain had said end is absolutely hearsay. ILet them
put Mr Draiﬁ on the stand. That is the proper way to get
what Drain said in the record., if Drain'é statements will
in any wise impeach this witness. What Drain has said
has no value whatever unless it is for the purpose of im-

peaching this witness, and if it is for the purpose of im-

but produce Mr Drain and let him testify on the stand.
Now, &s to the last -- the Court will pardon me just a moment
I am not addressing myself as objecting on this 1aét
question. I want that question read and have an objection
to make to it. I am moving the Court to strike out &hl that
occurred between Drain and My Franklin as now testified to
by Frenklin on a day subsequent to the meeting with Domin-
guez at the Hoffmen Cafe, on the ground it is hearsay, pure
and =imple.

THE COURT: MNotion to strike out is denied.

IR FORD: May I have the question read? I think this
questibn is objectionable.

(Lest question read by the reporter)

WR FORD: I ceertainly don't understand that question. May
I have it read again?® |

(Last question read by the rpporter again)

an _
HH APPEL: We will put it in,unmixed way. If you were trying--
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| 1404
if you realiy were trying to protect Mr Darrow after the
3rd day of February, you were trying to protect his name,
why was it yoﬁ went to Drain and askhd him what his recol-
lection of what the conversation was in his presence with
Mr Dominguez for? |
MR FORD: We object to that upon the gfound the question is
argumentative; that it is assuming the witness was trying
to protect Lip Darroﬁ after the 3rd day of February, and there
is no such testimony here. The only testimony here on that
point is that on the %rd day of February he 1id not want to
discuss Mr Darrow publicly; that he”was then hoping against

hope that Mr Darrow could get out of it some way. He was
still his friend, but there was no testimony as to what his

feelings were after the 3rd of February, end it is irre-

levant and immaterial what his purpose was
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1405
in seeing Mr. Drain, and 1 think that the question--1t ie
apparent the time and place has not been fixed; The time
has not been -fixed, except it was after the 3rd of February
but whether it was just a few days ago or a couple of
months ago or immadiately after the 3rd day of February,
certainly no foundation for it, and as to the motives at
that time, 1 don,t believe it is the least bit relevant at
this time. |
THE COURT' Objection overrulcd.

MR . FREDFRICKS. Might we ask the time be set a little
closer? .

THE COURT* As to the time, that part of the objection is
well taken.

MR . APPEL. He had fixed it . 1 always fix the time in my
gquestions. |

TFE COURT+ yet's have the questiole

MR . APPEL: 1 said a few days after the 3rd day of February ;
THE COURT - That is the question, then?

MR . APPEL. Yes, gsir. The only difference between the
witness and 1 is that 1 fixed it at the corner of Second and
Sprirg and he said the conversation occurred opposite the
City Hall on PBroadwgy .

THE COURT: 1If +the time is fixed as a fewdays after--
VR . FORD. 1 didn't recall that. 1 like to ask the Witness

if that is the time he fixed?

irst tire 1 |

A Tc the best of my recollection it was the f

. ' N
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met Mr. Drain after 1 seen lr. Dominguez on February 3rd, when-

ever that was, and 1 think it was a short time afterwards,
to the best of my recollection. '

MR . APPEL. 1Yow, read the prior question to the witness.
(Last question read by the reporter.)

A rpecause 1l realized in my own mird, " .t if you want uy oWn
mind at the time--lirs Domlnguez is present--that Mr, Dominguez
being from the office of M Rogers, Who 1 understooa was
going tociefeﬁd Mr Darrow, was preparing, to the best of his
ability, which it seems to be the case, to impeach my
testimony by some of my statements 1 had made to some of

my friends and to put Mr. Drain upon his guard as to exactly
the conversation, and as quickly as possible, so that he
might remember it, 1 then spoke to him and told him just
what 1 have stated . | |

Q So you were preparing a defense? A Tor myself.

Q A defernse against any attack upon your truth and
veracity at any time? A No, sir, 1 was preparing an

a ttack upon impeachmént of my testimony. -

Q 1 sz, you didn't want to be iqpeached? A Yo, sir.

1 didn't mean by that that any witness will swear to a lie,
they will gwear ‘to the best of their recollection and maybe
got that impression. 1 don,t doubt it at all. The men

mentioned here are of the highest integrity excppt one, if
you wish 1 will name him.
Q  Will you name that one that is not of the hxgbeet-

scanned by LaLAWLIBS

L3




© 0 =3 & Ot ks W DD =

DN DN DN N DN DN DN s et e et e e ped d ped fed
[= 2T 1 Y~ U R A B s e e N =7 T 1 B SN /L R A R S e}

1407
MR . FREDERICKS. We object to that.
TEE COURTi The opinion of the witness on the matter is no
conpetent . o
MR . APPEL. The Wwitness having volunteered--
IR, FREDERICKS{ That is not the way to impeach the Witnes
MR « APPEL. The witness having volunteered a statement we
are entitled to the opinicen.
TPE COURT: Strike cut the volunteer statement .
MR . APPEL. We aré entitled to the irf ormation now for ocur
benefit, of course.
MR, FORD. 1 think the witness will give it to them out of
court.
THE COURT. The opinicn of the witness upon that question
is not proper subjegt of judicial inquiry, not proper to
be given from the witness stand and the witness is directe
not to answer the question.
MR . APPEL. Q Now, after 1 called your attention to the
payment of $500 that you sz was made to you on October 28t
too late in the afternoon to deposit in the bank, is it noj
true, Mr. Franklin-- A YNow, Y¥r. Appel, you are stating
something that 1 didn't testify to, and yow Honor please
1 object to having words put into my mouth that 1 have not
s tated « ‘
THE COURT ~ Coursel is preparing, 1l assume, t6 ask you &

question. 1 haventt got the question .

4

MR . APPEL" 1 will leave that statement out. Q ldn't it a

scanned by LALEWLIBRARY

1=
A ]



© o0 3 oS Ot s W N =

D DD DN DN DD et e ped et el b e ek ped e
Sy U ok W N = O O 0]y O WD = O

2405
fact that the payment made to youof October 28th, which
you have marked in your book with a lezd perncil, isn't it
a fact that that payment was made to you at the bank upon
a check given to you by lrs parrow and cashed by you at
3 o'clock in the afternocn by the cashier of the bank, at
your request, in the presence of this gentleman, 1 don't
know his name.
MR. FREDERICKS Let us have his name. (
Al know hinm. |
THE COURT. Find out what his name is.
MR + APPEL. Collier.
A Collier, a detective for the defense in the lcNamara
case.
MR . FREDERICKS «+ 1 think the description is pretty good.
MR, APPEL. Wait a moment. Here we get all of this--
THE COURT. You move to sirike out the‘ﬁolunteer statement?
MR . APPEL; 1 want to tell this witness he must not do that,
and just as we have been asking that thtis court should tell
this gentleman here not to do that . Of course, ke can
see the liberality with which these statements are made, amd
he takes advantage of that. We cannot say anything to
this witness here, your Honor, we must try, and as far as
poss ible,with.due respect we want your Fonor %o admonish
the witﬁess at this time--we will single him out for admoni-

tion — we ask him not to make those statements.

MR . FREDFR1CKS . Couns2l maintain there is anything wrongg
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about it the man is a detective for the deferse, is he
ashamed of it? |
MR . FORD. That is no insult.

THE CORT. The witness did make a volunteer statement and
the witness should, as far as possib1e, avéid that «
MR. APPEL. We take an exception. Now, you uswear
that this man wae a detective in the McNamara case?

A 1 will swear that he was supposed to be and told me

THE COURT. Just a mcment, CGentlemen, that answer was

s tricken out on the motion of counsel. Youwat it in
now «

A 1 will state further, yow Honor, that he worked under
2y irs tructiom part of the time.

MR . APPEL. Q 4s detective? 4 #es, sir, supposed to me
MR . FORD . The other question has not been answered about
whether this check was cashed in the bank. 1 think that
is what the witness testified,‘anyway.

THE COURT. There ien't an answer to the question there.
Read that question in regard to the check. (Question as
indicated read by the reporter.)

TEE COURT. What is your answer?

A 1 don;t remember of Yr. Collier ever being at the bank
when 1 cashed a check. He might have been possibly.

MR . APPEL. @Q Well, 1 am talking only of one check.

A ves, sir; 1 don®t remember .
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Q lsay Qotober 28th, 1911, A To the best of my
recollection 1 casghed a dheck‘for $500 which appears in
lead pencil in my hand writing in the bank book offered for
identification only.

Q Then it was notcash payment made by Mrs parrow to ybu?

A 1 didn't g0 testify. 1 testified to the best of my
recollection Mr. Darrow gave me a check and that I got the
check cashed at the bank and put the money in my‘pocket

to pay the men iy the afternoon so they would not have
trouble in getting their checks cashed. They complained
of it--to the best of my recollection, 1 may be mistaken.
1f it was on Saturday October 28 1 am quite certain that
is correct. 1 donft know whether October 28+th is Saturday
or not, but 1 think probably it was. 1 know that happened
on one occasion.

Q Now,'you and i, @avis had a conversation at the County
Jail sometime after your arrest? A 1 didn't so testify,
no, sir. | |

Q@ Did not have any'converwation? A 1 never testified that
I had a conversation with Mr. pavis-at the county jail.

Q Well, did you have? A 1 did not, to the best of my
recollection: 1 did not on this question.

Q The city jail? A Yes, sir.

Q Well, at a jail, anyhow. A At the city jail.

@ A1l right, we will call it the city jail, 1 didn't know

the distinction.
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MR . FORD® 1 don't know whether that remark was‘facetioua

or part of the record.
MR. APPEL. 1 said 1 didn't know the distinction between the
testimony here. 1 certainly haven't occupied either one,
prokably you gentlemen know. @Q Did Mr. Davis then tell
you that they would get you out on bail?
VR . FORD. 1 thihk that matter has been fully gone into on
cross-examination. . | |
MR, APPEL. Oh, no, yow Honor .

MR . FORD' 1 am sure of it, your Honor, and 1 think counsel
has got it right before him on cross-examination.
THE COURT+ Objection overruled .

MR. APPEL. I have it here on redirect, your Honor, and this

gentleman is making misstatements here. Now, 1 propose

to call the jury's attention to every statement he makes

here+ 1 submit it to your Honor .

MR, FREDERICKS. Well, it is done, let's go on.

THE COURT . The court has overruled the objection some time
ago s _

MR. APPEL; He ought hot to misstate.

MR . FORD. 1 think it is on cross-examination. 1 stand
by that statement .

A Read the question, please.

(Last question read by the T epor ter . )

A Who do you mean by "they"?

MR. APPEL. Q 1 am talking of the laguage used by Mrs Davis;
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did he say to you, "How are you feeling-_don,t worry--
that the complaint will be issued and that they would
get you out on vail?" A Oh, 1 am not certain whether he

8 aid they or we, but anyway that is what he meant. He

‘|lmeant that 1 would get out on bail in the afternoon.

MR, APPEL. 1 move to strike out that, that is what he meant
MR, FREDERICKSi We submit that is synonymous with "That

is the substance of the conversation.”

THE COURT+ Motion to strike out denied.

YR . APTEL + Exception.

Q Did he say, "We will get you out on bail", or did he

say, "1 will get you out on‘bail" or did he say, "1 will

see that you get out on bail?" A 1 don;t remember his

exact languages. The only thing 1 was interested in was

getting out of jail.

Q Now, at that meeting at the city jail with Mre pnavis and
after you got out on bail, you met i, Davie over at your
office? A Yes, sir. Now, yéu speaking about the same
day? |

'Q No, 1 mean any time. A Subsequent to the time 1 was,
released on bail 1 wmet Hr« pavis, yes, sir .

Q Andthenthe next conversation thatyou had with ¥r. Davis
was ovérax Mre Gage's office? A 1 donft remember;v

Q Well, as nearly as you remember. A 1 donft remember .
Q Well, just in order to refresh your recollection--

A 1 understand, but 1 don't remembers
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Q@ -1 say, jwt to refresh your memory 1 am going, with

the permission of the court, to read this to you. ‘1 com-
mence at page 1310--on 12309 you spoke of the conversation at
the city jail, then following that, says 1310 at the top

of the page: "Q--And then a day or two following occurred

Q --1n which you discussed some arrangements to plead guilty
and the possibility of your being fined and sent a year
tbthe penitentiary. Just give us the whole of that conversa-
tion." Then follows on page 1311 by Mr. Ford: "Now, your
¢t conversation was at the officé of Mr. gage." Now, does
that accord with your present recollection? ~ 1 don't
have to give him the answer.

MR, FORD. We ask the witness be allowed to look at it .
THE COURT® Ye, he may if he wishes.

MR . FORD' The answer is, "To the best of my regCllection.”
MR. APPEL. Just keep your seat and let me examine this
Witneés- Your Honor, 1 insist.on examining this witness.
THE GOURT, The couwrt has stated that the witnessusy see
the transcript.

MR . APPEL; 1 am going to show it to him.

MR » FORD, Counsel should read the answer.

MR, APPEL. You sit down . _
THE COURT. Mr. Appel is going to show it to the witness.

VR . APPEL: Now, your Honor, he is going to do just the

very thing your Honor told him not to do.
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MR, FREDERICKS ° That is Just what the court told him to do.
IR « APPEL. The cowrt didn't tell him anything of the kind.
THE COURT 1 will compfomise this matter by showing the
witgess the transcript.
MR . APPEL. 1 am going to do that now, your Honor .
THE COURT* The court compromises this very difficult
problem by showing the transcript to the witness.
MR. APPEL. Your Honor can see the manner in which this
man has an unoontrollabléﬁesire to interrupt the proceed-
ings.
THE COURTe Mr Franklin, the court hands you the iranscript
opened at page 1311 and you now have an opportunity to make
s uch an examination of it as you desires
MR, FORD®* 1 think the jury ought to have the record
read to them there on that page also, so they will understang
the significance of it .
MR . APPEL ™ 1 object to any such suggestion as this. The
court has the manner of the triél in charge, and whatever
the court orders we.are very pleased to do. Certainly,
after he reads it 1 wil} put the question to him just
exactly as it is in the record. ‘
MR. FORD* We object to the question itself--
MR, APPEL. 1 haven't asked him, your Honor, simply trying

to refresh his recollection. 1 will put the question.

THE COURT* Don't answer this question until Mre Ford has

a chance to object.
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MR . APPEL. Q Now, Mr. Franklin, the next conversation
that you had after yéur conversation With Mr. pavis at your
office, was it not at Mrs §age's office to the best of your
recollection? A 1 don?t remenber o '
Q Yell, now, you read the transcript here? A “Yes,srr”
that coincides with the transcript.
Q Did you read there the following, 1311, commencing with
line 4, "Mr. Fordy Now, your next conversation was at the
office of M. éage? A—-Tokthelbest of my recollection.
1 don’t testify on that for sure, but 1 think it was the
office of Mn Gage." VNow, was that statement in accordance
with your recollection then? A-- Yes, sir, that is in
acoordancé with my statement now.
Q Was ¥r. gage present at that conversation? A 1 don't
knowy; 1 don't remember s
Q@ VWell, now, didnft you testify on redirect examination,
reading from page 1314, commencing with line 21, didn't you
testify here: "1 did have a cdnversétion with ¥Mr. Davis, bu
1l am not sure but what Governor Gage was there, 1 think
he was."™ Didn't you so testify} A 1 possibly did. 1
don't know, 1 say now 1 dontt know.
Q After having-fead that what is your recollection whe ther
or not at that conversation that you had with Mu Dayis,
referred to by you, and by mex in reading these parts of

this transcript, whether or not \r. Qage was present? A ﬁ

don't remember .
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Q@ Donit remember? A No, sir; that is what 1 stated at
that time. B '

Q Well, was Hr. parrow there present at that time?

A Yo, sir; 1 dobt thimnk so.

Q Now, you remember M¥r. Darrowwas not there? A Yes.

Q@ Now, do you remember what persons were present at that
conversation? A 1 think Mr. yavis and myself in Mo Gage's
office, to the best of my recollection. 1 don'd know

whe ther Hr. §age was there or not.

Q Well, now, you said the other time, "1 am not sure but
what Governor Gage wasthere,ll think he was." Now, .don't
you think he was present now? A 1 don't remember .

Q PBut the other day youthought he was? A 1 don't remembe
MR + FORDs Now, if the court pleése, we object to any furthe
cross-examination on that point. Counsel on cross—examina-
tion went to a number of different visits, and the only
question that was revi@ded}by the prosecution on redirect,

r evieded the various convergatibna leading up to a certain
conversation, that is, the times of them, without at any
time going into what occurred.

MR . APPEL . I'have asked a question a nd the witness has
answered and 1 am not going to ask him any more on thath
THE COURT® Then there is no difference of opinion. Counsel
avows his intention of not pursuing that subject any fur-
ther. Counsel has suétained yowr objection.

MR . FORD. 1 withdraw the objection.
MR. ATPEL. 1 sustain the objection.

scanned by LaLAWLIBRARY

n




Alp

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

© 0 3 & ot R e o

KN

MR. APPEL. Just a moment--let me see if there is anything
more 1 want po ask . 1 don't want to ask him genérally,

you know.

Q you have indicated to the jury here the room in Which
you met My Darrow on the morning of November 238, 1911, and
is the room in which you saw 1, Harriman. Who else did you
see? Did you look into the room adjoining that room in
which you say Mre warriman and Mn Darfow were in?

MR . FREDERICKS. That is objected to upon the ground it was
gone into on direct examination, gone into again on cross-
examinaticn, and'one or two new points brought out, and then
gone into again on redirect éxamination and it has been
thoroughly covered and there has been nothing new brought
out on redirect that was not covered on cross-examination by
the defense. ‘

MR. FORD. We asked him about a matter on redirect examina-
tion that was brought out on cross-examination.

TFE COURT. 1 can see no new mafter to whick this question
can be directed, Mh.AppBl, and unless you call my atten-
tion to it, the objection is sustained.

MR . APPEL. 1 take an exception.

Q Was there or.was there not anybody in the room in which
you say.Mn Warrinan and Mre Darrow went in, as you say, on
the morning of the 28th day of November, 1811% |

)R . FREDERICKS. That is objected to, the same question,

the same objection.
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THE COURT+« Objection sustained.,
MR « APPEL. We except. ‘
Q@ Before Mr. Harriman came there to the room you have indi-
cated, on the morning of November 28th, 1911, had any other
person been in the same room where you and Mr. Darrow were

before Mr. Harriman arrived, that you know of?

‘MR . FREDERICKS. The same objection, the same question.

THE COURT. Objection sustained.

MR . APPEL. We except.

Q@ Were you accompanied to that building by any one that
you know of? A No, sir. | |

Q@ Did you see any one there at the door in the hallway or
at the door of any of the offices that you have mentioned
here connected with Mr. Darrow's office on the outside, when
you went in and when you went out? | ‘

MR . FREDERICKS. We object to that on the ground it has been
already ‘gone into, the same objection as the other one.
THE COURT. Objection sustained;

MR . APPEL. We takéAan exception. " The witness wase asked,
your Honor, whether he saw any one there, they themselves
asked that, we did not.

THE COURT. 1f you can call wy attention to that.

MR . APPEL. 7 am asking for nothing else excep?t what is on
redirect.

THE COURT. Objection sustained.

MR . APPEL. Ve except,
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Q Were you over to Mr. parrow's 6ffice or in that building
or Mr, warriman's office or Mre Darrow's office more than once
on fhe<morning of the 28th day of November; 19117
MR . FREDEBICKS.' We object to that for the same reason, that
the matter has been gone into fully on direct examination
and on cross-examination.
THE COURT. Objection sustained.
Mﬁ. APPEL. 1 take an exception.
Q@ Did you see the janitor or the watchman of the.building
there on the morning of the 28th day of November, 19117
MR. FREDERICKS . The same objection . |
THE COURT. Objection sustained.
MR . APPEL. We except.
Q Who else did you see in the Higgins Building in and about
the office of Mr, parrow and Mr. Harriman, besides !, Darrow
and Mr. Harriman, on the morning of the 28th day of November,
19117 7
MR, FREDERICKS® Ve object to that on the ground it was gone
into on direct examination and covered fully on cross-
examination, and it is not recross-examination.
MR . FORD. This witness has already testified, your Honor,
he was not acting in concert with any witnesses and if there
were any detectives arourd there he did'not gsee them.

MR . APPEL. My questions do not call for any remarks by

counsel .

TEE COURT. No. lLet me examine the transcript a moment o
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MR « FREDERICKS. We are making the objection for the pur-
pose of making expedition and if it is going to take any
time we wouia rather the witness would answer the question.
THE COURT. 1t wont take but a moment. Objection sustained.
MR . APPEL. We take an exception. ) |
Q@ When you went over there to Mr. Underwood's place of
business did the size of the building he occupied in a
business waj, or what you saw in the building fhere, indicate
to you in any way, shape or mahner, whether or not he was
interested or disinterested in the result of the McNamara

trial? A No. 1 went there for the purpose of getting

himto be inferested.

(2.2

MR. APPEL. Now, your Honor, we move that that last statemen
be stricken out, 1 am aéking hime--

THE COURT. Strike out all of.the‘answer except "No."

BY MR . APPEL., Q Did the size of the building, .the factory
there indicate to your mind in any way, shape or.mannér,
whether or not Mr. Underwood was.or was not almember of the

M & M Association? A No, it did not indicate anything

of that kird to my mird.
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Q To be fair, Mr Franklin, not to ask you many questions,

the business he was in --

MR FREDERICES: He

THE COURT: He is asking snother one.

Q By MNr Appel:

question without asking so many of them -~ the appearance

of his business; the business in which he was interested;

&ian:t indicate to
My Underwood would
you made to him or
A I don't quite
(Question read)

A I don't think
that brought to my
not have with this

McNamara case?

Q Yes. A To, I don't think so.

Q@  Well, those -- ®hat is, his business?
A I will tell you my impression, if you want it, at the
time?

Q Yo, weit a minute. I want to ask you and get it all

in a nutshell.

Q His business,

business lines, his standing in the community, you were
personally acquainted with him, didn't induce you to go to
him to make a tentative offer, such as you have stated,

you just went there for the purpose of seeing if possible |

1421

has answered.

I understand, and I want to get one

you in any way, shape or menner, whether
be 1likely to accept a proposition that
not, isn't that a faet?

understand that question. TRead it.

there was anything about that building
mind anYconnection, he might or might

opposition, about what was it? The

A Yes.

vhat you knew of his connection in
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it might be accepted or not, feeling if he didn't want to
accept it he would tell you so? A That is about the
best statement jou have made of it so far.

Q In other Words, you took a2 chance at it? A Yes sir,

that is it exactly.

a proposition of that kind to Mr Underwood might be the
means of his angering him against you for making & proposi-
tion of that kind, or anything of thet kind; is that right?
A I don't think the question of whether Mr Underw od
would get angry with me, oftnot, entered my mind. I thought
Mr Underwood ®as & man I could go to in a friehdly way and
talk, and I never had any reason up to this time to change
the opinion I had then of him.

Q And you had the highest opinion of him, as you had
s521d?

MR FREDERICKS: We object to that on the ground it has al-
ready‘been gone into.

IR APPEL: Redirect examination.

MR FTEDERICKS: No, fhatvpzxxiizmk we brought the Underwood
matter out on diréct éxamination and they cross-examined hin
on it; |

MR APTEL: Ve have not cross-exasmined him.
IR FREDENICKS: Withdraw the objection.

A What is the question, please?
Q By Yr Appel: You thought him to be an honorable man?

A Yes sir, and that makes the fact thot 1 went,there
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more heinous, that I tried to debauch a friend.
Q Yes. But when yo&starte& to go there, the considera-
tion, your idea and your estimatédon you had of him, of his
character, tﬁat he was an honorable man, didn't make you
feel it was wrong fdf you to go there and try to corrupt
an honorabie man? A I certainly knew I was doing wrong,
and I knew the chances I was taking. |
Q And notwithstanding you lkmew it was wrong to.. tryce’ to
corrupt an honorable man, you still went there to do it?
A I still went there and attempted to do it, yes sir,
much to my sorrow.
Q Ang you were perfectly willing not only to commit
a felony yourself, but to -- A But to assist somebody
else to commit it.

Q And to induce X® honorsable friendsof yours to commit

felonies for the purpose of obtaining the sum of %1,000 for

each juror that you should be able to bribe, weren't you?

A That is it, exactly, yes sir.
MR APPEL: That is all.

REDIRECT EXAMINATION

BY 'R FREDERICKS:
Q Now, Mr Franklin, you testified on recross-examination|
on pagéﬁl?ﬁ, as follows: "Q By Mr Appel: UTNow, at some

period of time you had My Davis and Gage appearing for you:

as sttorneys, is that right, Mr Franklin® A I would

scanned by LALAWLIBRARY




W 00 N3 O T 00 DO ke

NN NN NN DN e e el e e ok
cﬁmrhwmt—*ocomﬂc‘:mr&wwb:o

.preliminary examination? A I think on three different

1424
answer that question by saying on divers occasions Mr Gage
and.ﬁi Davis did appear for me. Q@ Vere they yéur at-
torneys? " That was ob jected to, etc., and finally,

"A That is a matter of record. Q Again, Ilinsist upon
an answer, & man knbws who his attorney is. The Court:
Yes. Answer the question, Mr Franklin.. A Yes sir.
QT COURT: Yes, answer the quesfion, Ir Franklin. A Yes si:
Xow, I ask you, lMr Franklin, who employed Henry T Gage to
defend you? A I don't know.

Q Who paid Henry T Gage for defending you? A I don't
know.

Q How much was he paid for defending you? A 1 don't
know; only hearsay.

Q How meny times did he appear for you over in the

oceasions.
Q@  You say you don't know how much he was paid for
defending you? A To sir.

IR ROGER3: That is what he has said, and I take an

exception.
IR FRIEDFTRICKS: Only by hearsay, he said.
in
Q How much weré you oveg/the Justice Court the first

preliminery examination, with Henry T Gage defending you?
A I don't remember, I think the whole examination

covered a period of perhaps two hours, I don't remember.

I® e

Q Did you ever sit down with your attorney, Henry T Gag
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and relate to him any 6f the facts or evidence in your
case? A Yo sir.

Q Did you'ever inform him of what the facté in your case
were? A Yo sir. _

Q Did you ever talk to your attorney, Henry T Gage,about
what the facts in your case were he was defending you on
over inthe Justice Court, the preliminary examination?

A I did not. |

THE COURT: It is 12 o'clock. Gentlemen of the jury, bear
in mind the admonition heretofore given you, you should not
talk about this case, you should not permit anyone else to
talk to you about it; do not form or express any opinion
relative to the merits of this action until the whole matter
is submitted to you. Then Court reconvenes next Nonday
afternoon at 1:%0 o'clock, it will be in the Court room

usually occupied by Judge Bordwell, being the court-room of-

'Department 9; in the Hall of Records.

MR‘FORD: Is it the north court-room or the south court-
roon. |

THE COURT: It is the north court-room -- it is marked
Department 9.

R FORD: It is not the one formerly occupied during the
McNamara trial, but the one adjoins it? ‘

THE COURT: To, it is not, it is the one that adjoins it,
the same floor of the building.

A Do I understand they are throush, your Honor?
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THE COURT: Do you want to ask Mr Franklin further questions|
on Monday?
MR ROGERS: We can solve that situation by saying that we
desire to have him remain under order of the Court at all
times.
THE COURT: That may be true without his necessarily coming
back at 1:30 Monday.
MR FREDERICKS: We will determine that and notify him.
JUROR DUNBAR: I have & question I would like th akk.
THE COURT: You will have to ask it on londay.
JUROR DUNBAR: Yes, that is a1l right.
THE COURT: It is my duty to adjourn.
JHROR DUNBAR: I only said so because I wanted to know if
he would return or not. ‘
THE COURT: Mr Franklin will be back on Mond;y afternoon at
1:20.

(Here the Court took an adjournment until Monday,

June 10, 1912, 1:30 o'clock P.M.)
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