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You never hao.. an;y cOl'Lunication, DO far as ~Ton kno~,-,

ill lTev; York, but I never sa\,,; hit: since.

he v;rote to you from Los Angele s? li '1'8.1 kcC!. to :him?

'.7110, if anyone, cor:;mnnica tell \-;i t1:. yon v.-ha t ~TOU. DLc:~ld bring

TTo.

,.. ...
0-1- III S

A ~o sir, not at all~

A ITo sir.

A. :Before he ';;roto to me?

i\. I think I sav; him at a distance v.he

A 'You mean --

A ITo sir.

A No, never saw ~r Burnes.

A Yes sir.

.it Iro, never.

I don't want any stipulation, your Honor.

ITe s'tipn.late it may be introduced in cv:idence.

You have not got that one?

Yes.

Hever?

Y nc~vue

I

You didn't talk to either T.~r ~urne3 or !tn;)?

iJever sav; him?

Had a talk to any person representing hin?

!.lr Frederick:::.

iTo\"; , in thislettol', I ~Ju.Fpose J-'ou nnuorstanCt, there is

AIP~L:

"?O"'"':D:

statement containell :i:lere of v:lJat ~rou. shall -O'ring \";i th ~70U.

this one?

Q You had received anothor letter before you received

Q WeIl nov,', ~TOll had talked to tho TIi strict Attorney be f01'

uGsistants?

Q

with him or any of his assistants?
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~hey didn't tell neTIo sir.

I didn't 'brine nn:/tl1ing, sir.

l~o one.

You diJn't brjng anything.

at tl1at tiwe.

hore?
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tl1ey \";01'0 here 'V;hen I got 1:01' C •

polis, sir.

wero returned to ;,/our bank? .A I lastsav; them in Indiana.

Those 'Viera here. I c'lon't knOi'7 I10V; they [(at, hero, Dnt

You wel'O cuotoJ.ian of these checks ever since they

You don't h:J,ve ans iiicu hO';T; they go there:

Q

11.1

2

3

4

5

6

Ylere they not in JTour bank at some lJorioQ of tii:1e?

Ho"'.... did they come 'to leave your b811 k?

7

8

9

10

Q

Q

A

Q

You last saw them t~rlero?

Yes sir.

A Yes sir.

A He bela.ncod

11 the book of 1:1' T.:orriFlon and. returnocl tilc C81 celleQ checks,

12

13

togother ~ith his pas3-book,to ~r Horrison.

I understand. And. then a J'terWt1.l' (1o , in I11(liano.poli8 t

14 i~en you arreared there as a ~itness in some proceofiing or

15 other, they were presented to ;:'TOU undo ~TOll identifiecl thorn

Before tho Federal Crend Jnry? A I ::;}}oi 11,1 jUQ,so it

A That h; right t sir.

Ye:'). Before tl:.e Grenel Ju.:ry there';' ...~ Yos cir.

Tl1at is becanse I ~as subpoenao[ by theyes sir.

Q

16

17

18

19

20 Department of Zustico.

21 :2lIE COlBT: Is that all, gentler:10n? ~r ?lather may be GX-

22 .elised i'j1om further attendance at the trial, then.

23 lilllll'J?.E1~. : In order no t to kC61) the \",i. tnos2 llOre, may v;e

24 agree upon t1:i:J: If thOl'8 arc al1~T 0xhibits -- T. uon't know

25 that there are, T have not exar::ineJ. them, but out of

26 caution, if t}jcre are any exhibits in that oook that



introduce in evidence, that we may do 801 ImllY wllnt to
y;ithou.t the

2
presence of this ;:-it11ess and. coul1oel, • J'

l.L he

over the book noVi.

to stipulate that any-1:1' Appel 7:unts

That is rutting us in G position to accept or

The I)Ossildlity is he ma;)r introduce ;30mething and

Iill FOrm: \1e will stipulate, if you d.esire, that all of

Lill AIrEL: I d.o not ask that.

them may be offered in evidence now.

~p to that extent.

LtO so later on without the presence of trlis y;i tness?

reject that,

will facilitate it --

'chore --

TIlE COLGT: Do I ullclerstarlcl you, I7r 1!'ord, ;)7011 stipulate if

counsel clesires to introduce an~rthin8 in that boo}:: he IDt"vJ·

your Eonor; then VIe cm o=~er what rie want, and we IDa;}T

v;hat he introcluces. 7ie elc not feel like sewing ourselves

introd.uce \..-hat we noo,l and. keep the record straiGht.

we r:nisht like'wise desire to introduce something to explain

:r.IR .A.I?I'hL: I am simply sayine, if we clos ire an;)lt'hing in

ER AFPEL: rrhen 'i.e ins ist t1w. t tho \>;i tness remain here,

1.:3 APIEL:

1ill 1!'T:3DERICKS: That covers all, ~Tour Honor.

I,ill iU:?nL: ll'o sir.

1m .l!'C'I:D:' In fairnes:3 to the \"iitness, they onsht to lock
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1 thing he wa.nts to introduce may be introducell "ivi thout tho

2 presence of tllis v;itness.

3 I.IR Ar?"SL: Without layin8 the fonndation fo r it --

4 1m. II"REDEP.ICKS: We are willin8 to d.o that, provid.ing there

5 is anything else in there roo want to intro duce we may 1180 VO

6 tho same privilege. I don't kno\\ that thore is anything

7 in tllOre an;;.r of us v;ill ......ant to introllucc.
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1IMR. FORD.

2 THE COURT.

p

3 MR • A:rrEL.

99U

May 1 address counsel on the other side?

Just a mOfi'ent. They are consulting now.

We cannot en ter in to any s tipul a tion of that

4 kind, your Honor.

5 MR • FOHD. 1 would suggest, if the Court please, perhaps
."'~...•

6 we crm reach the thing desired by counsel in this way.

7 1 have aBked the witness to examine all the checks contained
I

8 in that book "and perhaps we could ask him whbth~~r all thosJ
• I

9 checks have been received inthe ordin3xy course of business

10 and paid by his tank, leaving the foun:htion 80 that if the

11 relevancy of anyone check appears at any tin,e, counsel wil

12 have tile foundation laid and ean then introduce it. 1

13 don't know that there are any in there that are relevant,

14 but 1 suggest that could be one way to lay the foundation

15 so th~t in event--

•THE caUR T Put rim on the stand.16

17 MR • APPEL. ll'--1 S laying the foundation differs from our ~iew

18 from ours.

19 NR. roBD. 1 would sugges t tha t counsel do it at this tirr.e

20 and that wiJl save any further delay on the part of the

21 witness. 1 think that is a fair' pr opos i tion and if tt. ey

22 find a~ything that is relevant their foundation will be

23 1 aid.

24 MR. ArrEL. We are entitled to any assistance of any witnes

25 »ho appears here and who subrrits him3elf to the

26 tion of this cour t and VTe aok the court now to order this



r- 991 ·1-
1 I gentleman to appear here at some 'future date after the

2 defense opens, for the purpose of using him if we deem it

3 nee essary • In th e meaL time vie can look over the m:-i tters ,

4 to facilitate all rratters. We feel we want to act advised-

5 ly at this tiree.

6 MR • FORD If the court please, this ',vitnes8 is here from

7 some distance. Your Honor will have to direct the clerk

8 to take care of his expenses, he is here from SOii:e distance

9 to attend to this court and 1 feel as a matter of economy

10· and justice to the witness that we ought to t"ake a recess

11 Of ten l1iinutes and let counsel look it over. !!;r. Flather

12 has in,portant business he has to attend to and he has come

13 out here in obedience to the court's SUbpoena and 1 think

14 we could a t least extend him the cour tesy to decide that

15 ·=iueation so he could getfaway tonight, if he possibly can.

16 liR • APPEL. An enforced perrranenc e of the witness in this

17 beautifu: ci ty will pro~le a pleasant duress, your HoUor •

18 TqE COURT· It is, of course J the duty of the court to see

19 that wi tnesses are not unnecessarily or unreasonably

20 detained. The court expects counsel to assist it in 80

21 far as possible, and ir: accordance with the rights of both

22 par tie~. I have no doubt they will. 1 am go ing to take

23 a recess at this time for a few minutes in order to

24 enable counsel to look over the documents and counsel can

25 determine whether or not tbey can protect their rights and

26 have the further examination of this witness at



1 I Gen tlen,an of the jury. bear in mind your former fldmc:;:

2 tion. We will take a recess of ten rr.inutes.
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-3m 1 (After recess. Defendant in co nrt vd th counsel)

2 TIlE COURT: 111' Appe 1. before adjonrnment YOll. ind.ica ted

3· thero' \....as something ;you wished to take np ont of the

4 l)rosence of the jur~T.

5 En APPEL: That \';e v:ishecl the record to sho';; tha t attached

6 to tJle checks v:hich the jury were instructed that ti18Y might

T inspect in Exhibit Iro. 10. I believe, that there are the

8 stubs attached to the checks. The face of them sho'i'i several

9 comments of .......hat the moneys ind.icated in the checks VieTe

10 spent for or what they were paid ~~t rather. and also that

11 thdse checks which the:linspected were cor:1ingloc1 with checks

12

13

14

15

made payable to other rersons in large and small amolmts.
probab.LY

AmI to 1Jorsons ';;h.2/v:ill 1.1e wi tnesses in this case on the

part 0 f the IJrosecution, anc1 \,,;e nO\'i wish to have permi:::: s ion

.of the Court to refer to those matters in case it is ncces-

16 Gary to make up a bill of exceptions.

17

18

19

20

21

22

23

24

TEE COurtT: Let me see the book.

1m ~~??EL: I viil1 say this: the 81'0 und upon \'illi ell Vie as k

that the record sho ...... tha.t, is this: that there is no

po",;erin the Court permitting the jury to see any \';ritings

or receive the exhibitions of any ~Titings or any ovidence

not legally cdnitted in cOlrrt under the rules of evidence,

and. that the exhil)ition to tJ.e jury of stateD10nts of that

kind or v.Titings of th~t kind, not admitted. in evidence,

25
is in effeSt the receiving of evidence outside of court.

1.2. :':'OTI:J: I think. your Honor has cautiono(l tho jury fully
26
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994
enough not to regard anything except that v:hich has I)een

introduced in evidence; hov-:ever, ·,.,.e have no objection to

your Honor admonishing the jury more fully if yo tl bel iove

it is necessary. ":Ie certainly "\rant to have them have their

attention confined to those things introduced in evidence.

ITe didn't t feel it vms our right to mutilate thing s that clon J t

belong to us, and I cannot see any 0 ther v;a~T of guard,-ing

aga inst the thing v;hich counsel fears, except by admonishing

the Court, and it i 8 supposed this jur;y is composed of

hones t men and composed of inte'lligen t men, and tha t they

will be only guided OjT the evidence v:hic11 is introduce!} in

evidence. We are aa ti sfied 'wi th the record.

T1B C01~T: Here is an application of ~r Appel for permis

sion of the Court to I:lake reference to the stubs and. other

checks contained in this book in an~T 11ill of exception that

he may deem fit

11m AJ?PEL; Yes.

THE Q')u~ T: I C[lr.l1O t see why tl1a t permi ssion ma:'T no t 20

into the record at this time.

Err :~O?D: Your Honor, v.e don J t wish to have any advantage

over them, or do ire v;ish them to have an;y advanta.ge over us.

lTov: tho:)oT ask for a stipUlation of that character, ,":i thout

giVing us tho same priVilege.

DiP. CO~T: liot for a stipUlation.

ER It'OI;'J: The:,' are askinG permission of the Court to intro-

clucc evidence v:ithout legal mmner, v;ithout
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7
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us the same permis8 ion. For your Honor to permi t thorn to

introduce othor documents v;ithont laying the foundation for

them, and deny us the Bame pr i vffilegc --

::i:IIE COURT: That is not what Mr Appcl asked for at all.

rm FORD: I must be very dull; I understood what counsel

asked for, for permissfon to intro duce in evidence other

checks, or even the cancellecl stubs in there, v.-henever he

8 sav,- fit to do so.

9 r.:t:EE COURr.:t:: That is not the application.

10 1:8. FTIED:F1'ICKS: Ilay it please the Court, I heard w'hat the

11 matter was. Kr Ford's attention ~as attracted to something

12 else, and our position on that matter is just tids: that

13 v.'hatever this record i3 , it is, and. it cannot be ad.ded to,

14 or chn ged., or taken from. It stm ds for just exactly v.-hat

15 it is, and whate~ler the record. is counsel has a rig11 t to

16 the advantage of it. There is no procedure knov.-n to tho law
to have

17 giving counsel the right to ask #&:p something considered,

18 and have it considered. in any different ,way thail it woald be

19 c01l8iderea i! he simply refers to the record.

20 record stands for just exactly v.-hat it is, and if he viishes

21 to Sl10';'; that there were things hand.ed to this jury that v;ere

22 i1otintrod..ucecl in evidence, the proper Viay to do that i3 by

23 affiu.avi t, and. there is nothing before this CC'..l1't, and there

24 cannot be anything before the Court except tho record 0::

25 procedure; that is our position in that matter.

26



8a 1 1=- Arr~L'
2 avoid, the

9~::

That is jU8t exactly what 1 am trying to

introduction of affidavits to prove anything

the court and 1 am asking the court what ever passed in

3

4

th&t" we mi~t deem of advantage to us. 1 am reminding

5 his presence is a matter wi thin the knowledge of the court,

6 and 1 am sin,ply asking the CO'L'rt that in his discretion,

7 in his judgment, that which we deem has occurred here in

8 court in the'presence of the court, if it becomes neces-

9 sary, that the court will permit us to put it in

10 the record if it becomes necessary and tbat the court may

11 consider the matters or strike out whatev:;;r he deems to be

12 true and whatever he. donlt deem to be true he can (,:'trike

13 out. We will leave it entirely to the ~-::ourt.

14 MR. FORD. 1 understand the position, nov,,", your Honor •

15 If after this case io concluded ·:ounsel desires to argue

MR • ArrEL· Viha tever the court deer[jEl to be true.

MR • FORD. Rut t['at wont arise ;:; t any time dur ing the

MR. APPEL. No, 6 ir •

THE COURT. In ttat event counsel rna'" ass Uli1e that this.Y

23 court Will take cognizance of the fact that the entire

24 book was presented to and examined by a number of the jury

25 in6.ividually and by all of them; that the '.' were at the same

26 time admonished to .disregard the stubs attached to the



After consulta.tion we Yfish, cf course, to

think, if the Court pIe ase, that your HonorFORD •

come to--

MR • APPEL.

checks and other checks--all other checks not being drawn

in favor ,of Clarence Darrow, not being introduced in

eVid~nce, consider only those checks.

THE com T. The court will take judicial cognizance of

v'lha t occurr ed.

MR. FORD. \jie would like to knoi': vihat conclusion he has

has made the matter a little bit broader than what we

could-- we believe is the fact. Your Honor has stated that

you have taken cognizance of the facts, not only has the

book been pre~ented to them with all its contents but that

they have examined it.

THE COUR T. Yes, sir.

MR. FORD. Now, your Honor has cautioned them in advance

not to examine anything except th~t portion which has

been introduced in evidence, and 1 suppose the jury has

compl ie d wi th it •

1IIR • ArrEL. Tt e cour t wa.s as careful as he could posm bly

be. NotWithstanding that we still insist that you may

tell a man not to leak at a thing but if he looks at it

and it is the fact it is an' advantage that we have the righ

to have it in the record.

follow any suggestion--of course, whatever stipulation we

enter into being part of the trial, whatever offer we
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9gb I;

In other words, we leave these docu-is material or not.

mente here as if there was nothing else to ask than to say

"We offer these inevidence", and then the objection, whethe

it is ma~erial or no t may corr.e up be for e the court.

and necessary and should the occasion arise" do thesarr.e

thing, ~ubjec t also to the only o'bje etion as tc whether it

THE COURT. All right, bring the jury in" :.lr. Sheriff.

(Jury returned into court room. )

THE COURT. The jurors are all present. You may proceed,

gentlemen.

and 1 think it will be acceded to, we like to have it

done in the presence of the jury as being part of the trial
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ete 1 till FTIZDI:R I C1<:S : As I understand it the matters arc still

2 sub ject to the aD jections as to the ir wa terial i t~T?

3 1.8 AF:t;EL: Sure, we al \va.ys reserve that.

4 If the Court rleaso, I think tho only thing we

5 can stipulate is that it might be provod by this witness,

6 and the stipulation which counsel offers is of all other

7 documents contained in this 1Jook that contains "Sxhil1i t 10

8 1m ~.;,r?EL: not heretofore introduced in eviclence.

9 }IR ?O?l: not heretofore introducod. in ovielence. ITov;, that

10 stirulation is all ri8h t, I)rovidod it is 1imi ted to Yillat

I

'i

.!+1. ,-,

~e offer a certsin ~iece

ob~oction to it G~ the oaronna.,.

I soc YOlIT point.

If your HOlior, please.

it .sub ject to the

on tl~o face to be cancelled. chocks, 3.1)11e8..ri113 to be

they COLle from, and all tllat flas beon testificr1.. to. rro 10

of parer contained in t'ilcre and. v;o of:.'or it in oviiel1ce, and.

y;o offer

lill 1;'021); Just a mor:-,ent.

chocks comins through the nig~8 TIational 3an~.

not Vian t to bring tili s ":,:,,i tness buck on tho stanel and ta 1m up

Ancl did it come frow your bank?"

arrears

1.8 ~'..I'?~: Any document in thor e, your lionor. '?o k:l0\';" 7:hore

~H~ COURT:
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,1 Ul

1 HElmy li. FL.A.TIIER, resumes the stand for

2 Il1l4 ther Redirect Examination:

3 BY l.I2 l!~ORD:

4

5

Q Concernins the stu.os of this book to ..">hich the various

cancelled checks are attached, cl0 you know an~7thing about th I
I

6 1i.1aking of those stubs: A Do cdr.

7 Q lia ve you any knowledge 0 f them TI"hatever? A I have no

8 knowledge of

9 Q And With regard to the chock ",hich has been marked

10 lTo.9 4, Vias that C110ck ever po. icl throueh your bank?

11 rill. APl'EL: '~'le ob .10 c t to that as imt12terial, ili.co{,'IJo tent,

12 i:crel evant.

13 Ell ?ORD: ~:ie wish to :::Ilov; that tho 'I.itness has abso1ntely

14 110 kno ......1odge of thoso things, and to mal:e a stipulation

15 covered by the.t 11Ortion of which the witness has )(no'(,;,'10 c1ee -

16 1m ,AI'l?EL: They have not offered. that check.

17 ilIill COORT: lio. Objection snntained.

18 Lill FOJ.D: 1iov,', \ye are wi11j ng to stipulate th2teach ono --

those 11180 tters we \""} 11 stipulate that tho founda tion for

~ppearing to be a chock paid through the Riggs ITational

1\m .,..,O.... lD "j --.., • .l- .L. 1 +- ... ..a.. r, t c"n c"lec'.!.oil. ~ .:.~: v' e are V;ll..L lng lO s Ll'IlU a Le lila v as '. 6 ea I Ie

Bank, with the exception to check 94, that v;ith regard to

(Counsel hands book to

Court)

TEE CO\.B1': Let me see that -nook.19

20

21

22

23

24
their introduction mRy be waived ~t any time upon proof by

25
either side that tilo matters containeo.. in thor.: are relevant

26



1 I and rnat:iaL--.•....- - -- .

2 MR ~f>EL: Your Honol't this defend.ant is entitlcd t

1001

v,i th all

....

3 due respect to coun8el t to the s~mo oPliortunity to intro

4 duce in ev id.ence \,;ha tever do curnent he thinks is proper t

5 v:ha tever ev idence be thinks is proper he i~ enti tIed to that.

6 In order to accor.unodate the V:1tnoss t in order to harmonize

7 with your TIonorrs views and counsel's desires t ~o have beon

8 willing to waive \':ha t we proposed in our stipUlation. We

9 have gone as far as it is possible. TheJT ":':"'aive no rights t

10 . and v:e naive no rights. I think we are preserving

11 rights on both sides.

12 HR l~O?D: We d.o not want them --

13 l1IR AFPEL: If I o::er any document and CO'1Dsel for the

14 defense offers any document in there that is no t rna terial,

15 ~Tour HOllOI' is vGry wol1 qualified not to allow it to be

16 introcluced in evidcnce t ana .....:e a.o not \-;is11 to quibl)le here

17 over a stipulat ion ana. we 0..0 not wi sl1 to have propo si tions

18 of this kind made to US t because \Ie occupy a different

19 1'0 si t ion hore than counsel on the other side does. They

20 offer propositions to us here t your Honor t in the very
>

21 nature of things if v.-e say -'no" this jury might think t

22 might saYt might draw inferencos against uS t and we ask

23 YOtu' Eonor the t either our s tipulation be agreed to as we

24 Elake it t as v;e think in our ovm \my and think it should be

25 accepted t or not.

26



·J?etd I~~t think it·1s right

2 to do this," or" vdll you do

1002

to ask counsel nov:, TT';:e v;ant you

it", and that is not fair <to us.

3 It is' all riGht. 'tIe may ask the prosecution that, they are

4

5

not defend.ants, but it places the defendant at a disadvan-

tage, anQ we d.o not like to be asked those things because I'
6 we really do not kno~, sometimes we are driven to say "yes"

7 because we fear, we feel that v;e are placing our so 1ves and.

8 our cliont in'a wrong light beifore this jury. Your Honor

9 can soe hov; v;e are situated. if we feol that v;ay; it may not

10 bo t}1a t wa~T, but ,;ve do feel that ,\yay.

11 MR FORD: Wo do not ask counsel to go further tr..an they

12 have gono. We accept thefr stipulati on, all of it, vdth

13 the exception of the stub books and check Ho.94, and, of

14 course, the book will be here and if they 1,dsh to lay a

. 15 foundation as to those rna tte rs they can do so. ITe think

16 y;e are offerins a stipulation which will cover everything

17 which this witness can possibly testi fy to. 7[0 do not care

18 to st,ipulate for the convenience of this wi tness as to

tent.

matters that are not wi thin the \'.i- tness' kno\i'ledge at all.

tho stubs attached to tho chocks, and we v;ore not allowed

thi3 is a questi01J of do in[; this to accept or

to :JhOi7 an:/thing v;i th reference to check 9i~, or v:i th re101'-

once to every other cancolled check except 94, and tho stubs

~o are willing :0 accept counsel's sti~ulation to that ex-

':i:he witness has just stated he doesn't know anything about.

12 ~OGE23: I do not understand, if your Eonor pleasos,
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1 as if they werG conferring a favor upon us. The;;! are not.

2 We can subpoena this ~tness to stay here, and he will

3 have to stay, and. v..e offer, in the interests of ti:ne and

4 accormnoda tion to go as far as we can. If they do not li1:e

5 what we 0 ffer y..e will ta~ce our 0"i7Il course. Theyha~le not

6 any ~ight to put us in the attitude of refusing to accom-

7 TIl0date. They arc not .accorr~odating us; we are accor.~odating

8 them. Other\\~ise, we shall sUbpoenae the v;itness.

9 I,:::R FO'2.D: \ie are not trying to accommodate tlleir siele. ".7e

10 are trying to act and coope~ato v;i th the clefense in ac-

11 . commodating the \,..i tne se, that is all. It is not an accom

12 modation to us, and it is not an accommodation to them, I

hero, and. 1'1110 is l,ere at the expense of thi s Co nrt.

13

14

adr1i tit. I want to help to accommol1ate the 'wi tue ss v,-ilO is

112 .A.r?EL .
15

16' 1.2 i!OPJ:

TID ~il)?EL
17 J,..~l.. .

I bog your pardon •

Oh, yes, tlw Clerk will have to pay it.

The C6urt does not pay it, it CODes out of my

taxes and it comes out of the taxes of every citizen here,

to a sulJpoona, and the v.. i tness is a sood ci tizen ancl aoes

The v;itnoss comos here in an8';;eITo, your Honor.

TliS COURT: r:'here is no misunderstanding a1)out that.

~lat he considers is his duty to clo, he comes here, at the

gentlemen's pockets in propoution to mine.

same time the v;itness is a good ci tizen and he ousht to l)e

perfectly willing-to re~ain here subject to the orders o~

and it is right it shoulcLcome out, and it comes out of ~70U
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..

t;'he l10 fense .

scattered arou,no. on both sides of thin case will be con-

,
ana we arc

A little justice

This v.i tness has tes-

It must naturally be assumed, he Qoesn't

'thi G Conrt in the interest of jus tice.

this; this is our last ltv-ord on it~.

these cancelled checks, he knoT.s 'what tho;y" are,

ination and been turned over fDr cress-examination, al1(l that

fairs, he may tosti fy to; other;;i se the \7i tness is on the

is &3 far as we can go in the 6atter.

7liZ CO'J:':~: Tilen the:cc is 11.0 stilmlation. An~r further

know anything al)out t~le stnbs; anythine; that this witness

tified as to what his position ms. ne is in custody of

sidered very lovely by either side.

stipulate that tho stabs might 80 in uncleI' an arrangement

as if he ViaS hore to testify. He does not knoy. anything

to accommodate this \';i tness to something he conldn't testify

stanel, he has beon subpoenaed and suojGcted to dil'ect exam-

be oruerea to come back for the purpoae of testifying for

is \':i thin his knowledge and v:i thin the purviev; 0:;' l1is af-

knows v;e are perfe,ctl;; willing to stipnlate, ans·thingt'hat

about at all.

about tile stubs, and i-:: certaj.nl~l VionlG. be folly for us to

Y;illing to stipUlate all these cancellcc1 checks may go in

questi ons of this vii tness by ei ther side at this time?

~,2 j;'~::;IrrICI=S: I sUI,pose the 'vvi tnos3 is cubroenao<1, and

I/:;R FT:EDmICKS: r.~ay it please the Court, the -proposition is

1m :...l"'r::L: ITot g,t this time, but we do ask that the v;itnCS3
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1 ol)oys [11 s subpoena, enel that is all thero is about that,

2 the Same as any other vdtness.

3 I,m FORn: ~'!o v;01l1d like to do all we can to accommoclate this

4 r;i tness, bu.t wo cannot clo an;ything fu.rther.

•

5 :.'S ~OG~~: 17oi ther can vm.

6 r.:R F::::::m:s::: ICKS : trc are thro Udl \';i th th c ....;i tness:

7 l10tldng before the Court.

':;:'here is

lri view of the statement made on both sieles,

9 I queaD on tho right of t110 Court to direct the v;itness to

10 reGain in attendance, anel that will not prevent the elefond-

11 ':lnt from :3ulJIJoenaeing him if the;y are so I1clvised. r:'hat is

12 all.

131m .U:P:G1: ;;e take ,exception at tl1G refuaal 0:::' t:he Court in

14 not ordering the v;itnos3 to rCT:Jain l1Cre and l10privinc \;.3 of

15

16

as~;i3tance 0:: tho v.-itncss.
further

Are you ~oael~toAcross-examine at

18
j-,,,,":,, "':')nr~'ry'r'l(~.
....:.:..l.-\. _ ......... ~..x~.-J~" J •

,/

I C!.osire to e:xplsin tho si tuation to ~,~O'_"!T ::on01'.

20 r1"T.. :~ tLcrcfore 11ud no oPIJortuni t;y to far:,iliarizo o'c-:.r:C'cl vas

21 ·,;itli. }li3 t08ticon;l; SOCOI:'CUy: \:0 T,rHl no Granel jury t03tinony

22 unu.er the conU.i'L ions r;i tIl r;hicl1 yo::1' TIollor is ant irely

23 fauiliar, thcl't'::orc tLcr n arc. sc~o ncco3siticc G.rising :1'0:[;1

24 the oOl1:::::icloratiol1 cf b1s to:::;ticon~(, ".;hiefl, of 00:::'1'80, ,,0



J ',(,,), ('. I:"~ "

1 G.ilil}on tl~T pUT SUO <l the El<:t 1:to1', and al'e di ligon tly pur cuing

3 far,liliarize Elyself v;ith and I \'iOl,lllli1:o furthor time, in

--

4

5

Jour honoris discretion aRel

s:nE COlillT: You v;ant further time, ltO ;'l01.l?
I'

6 I.ill :-:OG2~3: Yo:":;, yonI' ::oHo1'.

7 TEE COD?T: Any objection on behalf of tilO Poollle?

8 l.ill .l!'2EJ:C':-:IGl:J: Yes, wo h~ve. ','To aTC ontitleCi. ~o ~,:rIOVi v;hero

9 iC;O aro in thiG trial as Y;8 80 alol'l[;. ':'his witnes;c; took the

11 (lays since he started ~iis testirnony; he has 1)(;011 su.bjccted

12 to a. cros~'i-:exaYllination ljo ins over ::::overal clays, anG. V,'lliIe

13 it h1 true there has bOC:ll 110 rrelir:linary eXUD ination, there

14 is no reason ',',-lly counDol SllOUIcl not finish 1,1,3 Cl'OSS-

15 ()xG.lilin~:tion before we 80 on Y,-i t11 our case, and. -;;e re3.1izo

16 tiHlt oftGn l!l~lttcr8 ma~T como Uri V;ilich ,dll give cOlll1sel a

17 right to bring a ~itnes3 back anJ cros~-oz~mino 11jn, evc~

18 -:;itilOut aTLiJ' arranger:ont of the Court. If L'.ny snch I:1attOl'S

19 coue IIp, \\"e think they can be rrosonteu. a t that time to :-ho

20 Court for its consideration.
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but as it is now we would like to finish with Mr. Franklin,

.91ld proceed wi th someone else.

MR • rOGERS. A Matter of your HonorIs discretion.

MR. FREDERICKS' Entirely.

MR. BOGEPS. 1 call your Honor's attention again to the

fact that there were many things which came out on cross

examination, Which, owing to the fact that they did not see

fit to interrogate him before the grand jury and furnish

us with a transcript, we were not advised concerning. The e

must be interrogation as to circumstances and facts and

when we say we are through we then can ask to recall at any

time, but it is not right; it is not fair. We should

have an opportunity under these peculiar circumstances

1i\jhen their chief';v i tness was not interrogated before the

grand jury, where we were not furnished With a transcript.

1 will not mention the circumstances but your Honor knows

them. It is nothing but right that we have an opportunity

to investigate some of the things to which he testified

With an opportunity to cross-examine him concerning. This

is the kind of a witness of whom the most liberal cross-

examination is guaranteed by the law, and 1 appeal to your

HonorIs discretion to give me an opportunity to investigate

some rna tters and 1 3111 making it entirely in good faith. 1

have anengageffient at 5 olclock tonight. 1 tried to m3~e it

at noon today, but 1 couldn't get the rr;ar. 1 wanted to

talk to. At 5 otcloDk tonight 1 have an engagercent which
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1 I 1 wish to interrogate him about 60me features of this

2 case and which c~e up on cross-examination.

3 THE 'COURT' Will you be ready to go on at 10 o'clock to-

4 morr ow IT.orning?

5 MR. ROGERS· 1 hope 60. If not 1 wi]l tell your Honor

6 in all frankness. I will exercixe every diligence. 1

7 have a right, when they didn't see fit to have his story

8 come befor e the gr and jury and fur niah us a tr anscr ip t of

9 it, we have a right to investigate what this man has said

10 and see what there is--

11 THE COUR T. IS ther e any witness you can put on this after-

12 noon?

13 MR • ROGERS· Captain White is outside,

14 llR, FORD. We are going to run our side of the case. We

15 are going to put Witnesses on the stand that never testi-

16 f ied befor e the gr and jury, 1 t is a fr equent occurrence

17 in criminal cases that witnesses appear at the trial that

18 have not been heard at the preliminary examination or

19 before the grand jury. It is frequent occurrence that

20 men have been brought upon the trial that have not testifie

21 before. Those are frequent occurrences, We are going to

22 be confronted here ~n the stand perhaps With witnesses on

23 the part of the defem ant of whom we have ne ver heard, and

24 your Honor will corr.pel us to examine them and we will be

..

26 a wi tness before the grand jUI'J at a certain date known to

25 taken entirely by surprise. Her e is a man appear ing as



7QQq

1

2

3

4

5

the fuf ense. His name appears. If ther e is anything

they want to look at they have had ample opportunity

to look it up as to their tea timony. We have been

here three or four days cross-examining, during which time

they have had numerous oppor tuni ties to send ou t their

6 agents and have any investigation they wanted. We don't

7 want our witnesses picked up llnd dragged in here piece by

8 piece. We want our witnesses to finish their examination

9 in a consecutive manner so when we get through we may then

10 put on our next witness. We don't want to be putting

11 witnesses on piecemeal and piecemeal. We have tried to

12 accommodate them by putting a w.itness on here and allowing

13 them time for further cross-examination •.Your Honor al10we

14 time, in. yo-ur discretion, and 1 think they have been a110we

15 rr,ore than reasonable length of time. They have been giv.en

16 ample time for a break in the cross-examination. 1 think

17 ~y fur ther e xercis:e of discretion asked for by them would

18 be unreasonable. They have had more than they reasonably

19 expected in that way and we think the examination ought

20 to be concluded. Certainly, we do not wish to proceed

21 wi th the reat of our testiIIony until it is concluded.

22 MR. ROGERS. The interrogation of the Witness Franklin,

23 if your Honor please, will not cover a matter to which

24 Cap tai n Vihi te Will tea tify but 3Il en tir ely diff er ent phase

25 of a thing, therefore we have--

26 THE COURT. 1 do not think it would be proper to require



1 I counsel for the def ense to go on with the

2 tion at this time in vi~N of the statement

1010

cross-examina-

that he has

3 made', and is absolutely sincere in making this statement.

4 If this matter goes over 1 want to say to him that tomorrOi'l

5 morning Will be the longest continuance, unless some extra

6 ordinary condition intervene, he should be reddy to proceed

7 at that time.

8 MR ROGERS. 'Yes, sir.

9 THE COUR T· Flu t on the 0 ther ha.nd 1 do not think the dis tr i.

10 attorney should be req,uired to go on at this time unless he

11 so elects If it becomes necessary the court will adjourn

12 until 9 o'clock tomorrow morning.

13 MR. ROGERS. No, sir, these jurors'time is worth something.

14 1 am iIiV!8S tigating-- 1 desire to investigate and ascertain

15 absolute proof of--

16 THE COURT. vVe can start at 9 o'clock tomorrow morning ..

17 MR. HOGERS. Well, 1 want to se,e about that matter before

18 1 put it to him and 1 cannot conclude until 1 dO, but 1

19 don't want to take the jurors' tin:e.

20 THE COURT. Very well; very little time lost if we start

21 in at 9 o'clock tomorrow morning.

26 admonition heretofore given you that you are not to talk 0

22 MR • ROGERS. All r igh t •

23 THE COURT. Gentlemen of the jury, you have heard and

24 understand the necessity of an adjouri?-n;ent at this tin'e

25 9 ol c lock tomorrow morning. You will bear in mind the



You are not to form or

7011

1 suffer yourselves to be addressed by any other person

21 upon the subject of this trial.

3 express any opinion on the subject of this trial until the

4 whole matter ie 3utmitted to you. Bearing that admonition

5 carefully in mind the court will adjourn until 9 otclock

6 ton'orrowmorning.
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