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J. D. FREDERICKS. v
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA,
IN AND FOR THE COUNTY OF LOS ANGELES.
Dept. No, 11. Hon. Geo. H. Hutton, Judge.
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The People of the State of California,
Plaintiff,

vs. No. 7573.

Clarence Darrow,
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June 5, 1912. 2 o'clock T,IL

TLD CCURT: Proceed in the case of Feople vs Darrow

T{D‘L:‘:“’ I{. FL ‘L,L ..4.‘ »

-

Turther direect cxaminstion:

-

IR FORD:  The next check "o, 82, VWashington, D C

lovember 4, 1911. The Riggs Fa

donal Bank

, Tormerl

Co. Pay to the order ofClarence Derrow Ten Thousal

ive

onn the stand To

»
T+
¥

"3

YREVE

10/100 Dollars", figures "$10,000. Frank lMorricon, 3

?

(€3]
b
Q
=
c+

Speeial To.b."; in red ink

1

T

-
[4je]
cn

©

eCY .

he face, "INot over $1.0,C00";

endorsed in ink, "Clerence Darrow"; in ink, "C S Darrow,

Trustee"; rubber stamp endorsement, "240.

of the Firet Iletiongl Bank, lLos Angeles,
1911. Zquitable Savings Bank, Los sele

Cashier"; endorsement, rubber stamp, "P
any bani or barker, all previouc endorse

Wov 9 1911. First Uational Bank, Los Ang
9 (&)

o

3. %W T 3 Hammond, Cashier.” Indorsenent
? ]

"Fay Pi gs Lational Bank, Tachington, T

endorcements guarantecd. Tay First Taticnal Tank

iiichigan, ¥ G Smith, Cashier.”

o

vember

nyr hi1d 2o he ST
‘I'o. 89, Weshington, 2 C, lover 9,

.,

The Riggs National Bank, formerly Riggs

Pey to
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‘anteed.” Date blurred. "First Lational Bank, Ios ingele

973
order of Clarence Darrow Ten Thousand and no/100 Dollars".

"

. 3 ~ . - " . - .
figures, "¢10,0C0." S3igned, "Frank iorrison, decy. oSpecial
b < ’ » o

e ———————
fo.5." 1In red ink on the face of check, "Not over $1C,0C0.'
Endorsed in ink, "Clarcnce Darrow"; in ink, "Clarence Dar-
row, Trustee”. Rubber stamp endorsenent, "Pay eny Jank or

Trust Co, or order, prior endorcement guaranteed. November

15, 19211. Comrercial Uational Bank, Los Anceles. Tiewnan
b}

Escick, Cashier.” Rubbver stamp endorsement, "Pay to the
order of Cirard Tetional Bank, FPhiladelphia, Ta., 2ll prior
endorsements gusranteed. Tov 2C 1911. To the Tirst Kaﬁionj
2l Bank of Pittsburg, Pa. F H Richard, Cashier." Rubber
stanp endorsement, "All previous endorsements guaranteed.
Fay to the o der of any Bank or Banker. Girard Iational
Bank,.Fhiladelphia, FPa. Joserh Wayne, Jr., Cashier.

Tov £1 1911.7

"o. 92. Washington, D C. Hovember 15, 1911.

The Riegs Mational Bank, Tormerly Tiggs & Co. Tay to the
fYal + o SO o

order of Clarence Darrow Ten Thousand and no/i0C Dollars."

-

‘ran¥z Uorrison, Secy. Special

Pigures "510,000." Signed "
T
Jo.H." ZEndorsed in ink, "Clarence Darrovw"; in ink, "™ C S

arrow, Trustee"; rubber stamp cndorscment, "24C. Pay 1o

bl

the order of the Tirst Uational Begnl, Los Angeles, Cal.

Tov 20 1911, Zquiteble Javings Bank, Los Aungeles, Cal.

J G Cary, Ceshicr." 2ubber stamp endorsement, "Tay to the
I I

]

order of any Bank or Banker. 4ll prior endorsements gua

Cal. Cege Lo. 3. W T S Hemmond, Cashier.™ Rubber stamp
seanned by AL LIBRARY
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“endorsement, "All prior endorsements guaranteced. Tay any
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Bank or Banker or Order. lov 25 1911. The Fourt Street
Hational Benk, rhiladelphis, Pa. R J Clark, Cashier." On

this also appears some pencil memorandum I will not read.
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975
MR. FORD. Now, in this book, your Honor, containing the
exhibite which have béen introduced, are 2 number of
other documents which are not a part of this case-and if
your Honor will admonish the jury that they must not look
at anything except those checks, 1 would like to have the
jury look at the checks which have been introduced.
THE COURT. Do you want them to lock at them now?
MR - FORD. 1 have some photographs sekregated from the
others, which, if counsel desires, to let them lcok at
instead of these.
MR . ROGERS. Use the photographs?
MR, FORD. Ve ask that the jury be permitted to look at
the book.
/'I‘HE COURT" Gentlemen of the jury, in examining this book
snd its ccntents you will disregard any other checks that,
ray be found in the book except those that have been
/ introduced in evidence. You can designate them by the
fact th2t they are all drawn in favor of the defendant
here, Clarence Darrow.
MR, APPEL. 1 wanmt to know whether theébook is considered
in evidence, your Honor?
THE COURT" The checks that have been read in evidence
only are in evidence, with the endorserents thereon as
read. |

MR . APPEL. Then, we will take an exception to your

Honor and the district attorney in passing over the books

scanned by LALAWLIBRARY
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and other exhibits therein to the jury, the checks being
intermixed with other evidence and other checks that are
not irn evidence and they have %o necessarily look at

all of them in order to fird the ones introduced.

MR. FOCRD. Counsel have an opportuniy to -examine that

book and if there is thersin zany specific ckeck that they
thirk is prejudicial 1 would like to have them designate
them. 1 do rot think they have ary bearing on this case 2an
that they are prejudicial.

THE COURT. The court has admonished the jury and counsel
is making an objectiorn and exception, wrich he has a right

to do. 18 it necessary~to take up time at this hour,

‘however, to examine it?

MR . FORD. Tke jury are entitled to 170k at the exhibits
whenever they are introduced.

MR. APTEL. Your Honor, these checks, as 1 understand it,
are attached to stubs having memoranda in reference to
what those checks are for and the jury will necessarily
look at them.

THE COURT. The jury has teen admonished to disregard
everything except the checks themselves, that inclu&es
the stubs. There is nothing in trat book the jurd
should consider except the checks.

¥R. FORD® 1 now hand %o coursel for defensz--

TFE COURT. Ycu retter wait a minute. The jwry cannot do

two things at once. 1If you want them %o examine that bo

scanned by LALARLIBRARY
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give them time to do it .
(Book handed to jury by Mr. Ford and jurors examine same. )
MR. FORD. 1 attract your attention, i Flather, to a
docunent which 1 have already exhibited to counsel for
defense, and ask you to state whether you have ever seen
it before or not? A Yes, 1 have seen it.
Q State whether or not that is a part of the files of
your bank, received inthe ordinary cowr se of business and
filed in the ordinary course of business when received?
A 1t is and has been filed.
Q@ Will you state the circumstances under which it was

received?

MR . APPE].. Ve object to that on the grouhd it is incompeten

irrelevant and immaterial for any purposeé whatsoever;
hearsay; no foundation laid, not being the act or deed
of the defendant, not made in hie presence or by his
authority or with his knowledge and congent.

MR . FORD: We wish to show that it accompanied check

No. 30 which has been zlready introduced in evidence and
identifies that check as a check received from the bank
designated in the remittance letter and we will show
the--well, the check itself already shows the defendant's
signature on it, therefore, it is conrected with the
defendant and it is admitted,_stipulated in court by the

defendant and his counsel toth that it is the siznature

of the defendant upon that check. We wish to follow thaf

up, that particular check at tre present tire.
) scanned by LA AR LIBRARY
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IR APPEL: Ve object to any evidence being given in the
presence of the jury while a part and a portion of the jury
is not paying attention to the evidence, not hearing the
same, engaged in the examination of documentary evidence
introduced here.
THE COURT: Objection sustained.
IR CRD: Will you read the question, please.
THE COURT: You can have the question re-read when the
jurors have finished the examination of the documents.
IR PORD: Very well, your Honor.
THE COURT: Gentlemen, the jury has finished with the exhibity
Read the last question.
(Last question read by the reporter)

¢
IR FORD: UNow, is your Honor's ruling based on the Tact
as to the time I asked it, or some other ground?
PIZ COURT: On the objection as stated.
IR FORD: Then one of the grounds vas it was during the time-+
THE COURT: On the sole ground of the objection.

IR FORD: I will then ask the question at the present time:

"State the circumstances under vhich that document was re-

ceived by your bank?
IR APTEL: Objected to as incompetent, irrelevant and im-

material; no foundation laid. It is hearsay and not binding

uvon the

-
1
-

efendant.

IR FOLD: If your Honor will look at the document you will

sece the connecté#dn between it and the document alreedy int

duced.
scanned by LaLAWLIBRARY
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919
THE COURT: I want to say at this time, gentlemen, this
witness informs me he has very urgent business that calls
him back end it is desirhble that his testimony be taken
and closed today.

MR FORD: We will be very brief, now.
THE COURT: Objection overruled.

MR AFTEL: Txception.

A We received this letter from The Anglo, London & Paris
Tlational Bank, San Francisco, upon September 7. Shall I say
/"“"-__———-_
vhat we received in it?
____._—n———-——-"

IR FORD: Yes.

IR APPEL:E Ve object -- I understand subjeet to the same
objection?

THE COURT: OSubject to the same objcctidns.

A We received in this letter three checks; onc for
fourteen --

/R FORD: Possibly I em not interested in all o the checks.
State whether or not any one of tuhe three checks were any of
the checks that have alreedy been introduced in evidencc zS
Txhibit To.107% A%~j§§h_3ne check was on ourselves for

$10,00C, drasvn by Frank llorrison, Secretary, Special Io.D

acconnte—
Q Do you know what check that is in Exhibit Ilo.10 which

128 been introduced in evidence here? A I can tell it ac

soon as I sec it.
D . ]
2] Can I have Bxhibit 10, Mir Clerk? I vill ask you té

scanned by LAl s LIBRARY
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look at check No.7C,
check?® A
was enclosed in that letter.

Q And that check was received by

which you have just testified about

and state whether or not that is

Cheek To.30, dated Auguct 21 is the check that

you with théshocument

on vhat date?

this document which has

S W 0 S Ot s W N

A On September 7th.
Q 19127 A 1911.
IR FORD: Ve will offer in evidence

already been exhibited to counsel.

IR AFTEL: We object to it'upon the ground that it is in-

competent, irrelevant and jrmaterial, and hearsay and not

binding upon the defendant; no. foundation laid; being the

acts and declarations of other persons not in hig presence,

not binding upon him and not made by the defendant.
Objection overruled.

Te take an exception.

Cross-examine.

MR APTEL: INr Witness --

oment. I wanted to read

C e
o
[9]
ct
©
2]

to the Jjury. "The Anglo & London Faris

Wational Bank, San Francisco, Sep 2 1911. Tiggs National

Bank, Washington. "a hand vou nerecwith items as listed
* A [ v

belo® for credit to our account. Do not hold items Tor

convenience of drawees. Protest all items over {25, unless

merked X, but do not protest any item which does not bear

endorsement of parties other than drawver or ourselves.

t3
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Vire advice of none-payment of items $50B or over."
Drawvn on U == I will read the third item.

[

"U 10,000." Attract your attention to that third item,

"U" amount "10,000". Will you kindly exzlain to the jury

Y

vwhat that indicates?

MR APPEL: Ve object to that --

ki

CRD:  Under endorsement of your bank and bankers.

p

to that upon the

-3
(&%

.
»

R ATTEL: Tait a2 moment. Ve object

it is incompetent, irrelevant and immaterial, and cd ling fox

sccondary evidence; no foundati on laid, and hecarsay so far

45 the defendant is concerned.
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TPE COURT. Objection overruled.

¥R, APPEL. Exception.

A U, means drawn on ourselves, on the Riggs National
Bank. In other words a check drawn on the Rigss National
Bank .’

MR . FORD. And that ie that third item which referred to
check No. 307 A This check No. 30 for $10,000 dated
August 1, drawn by Frank Morrison, Secy. Special No. 5,
to the order of Clarence Darrow. |

MR. FORD. Will you mark that last exhivit ¥o. 11, lr, Clerk
Q You aré the Washington Correspondent of the Anglo &
London Paris National Bank of San Francisco? A Ve are.
Q Andthey are your San Francisco correspondents? A Ve
have Qquite a few correspondents in San Francisco.

Q They'are one of yow San Francisco correspordents?

4 ~ne of them.

MR+ FORD. You may cross-examine.

CROSS-EXAMINATICH.

' BY MR. APPEL. @ Did you personally receive that letter?

A 1t came to the Riggs--

Q Did you personally receive that letter? A 1 open the
mail, yes. |

Q@ Did you psrscnally regceive it? A Yes, addressed to me.

~

Q You remenber receiving it? A 1 don't remenber--1

receive hundreds of letteres each day.

scanned by L AL LIBRARY




o S
= W DN = O

16
7
18
19
20
21
22
23
24
25
26

W 0 =1 S T W W DO

983
Q 1 am talking of this one, do y-u remember now you
personally received that letter? A Yes, ny menmory carries
me back when 1 lcoked it up;l received it.

€ You did receive and cpened the letter and found it in
the envelope? A 1 opened the mail.

€& And found the check? A Yes.

G Which check? A §10,000 dollar check.

Q Which check? A Well, 1 identify the check now by the
instrﬁment-—

& No, which check? A Check Yo. 30.

Q You rememker having received that check? A Yeg sir.

0 What is the date of that check? A August 2lst.

Q@ And you received it on what date? A Septewber 7th.

b

Q Fow many checks did you get that day? A From whom, sir
Q TFrom any one? A Utterly inpossible to tell from every
source.

& Can you tell the jury any other check you received on

]

that day in any letter? A No, 1 haven't the letter before
me, SiTr .

Q@ 18 this--that is all.

THE COURT. Cxzn this witness be excused from further
attendance on the trialf

MR . FORD, As far as we are concerned, your Fonor.

THE COURT* Any objection? |

MR. APPEL. We haven't any objection. That exhibit we

insist it should be left here on file.

scanned by LAk
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THE COURT . Oh, yeé, the exhibits will have to remzin here.
MR, APPEL* At sowetime when it is~-ocutside of the jury
1 want-to have such a merorandum made of the matters and
things contained in that beook in a concise manner by the
repor ter, not inthe presence of the jury in order to
illustrate and explain our objection.
TEE COURT 1 will take that up during the afternoon recess.
MR . ATPEL. 1 would like to ask him one questicn.

BY MR. APPEL. Q You were subpoenaed toc be here?

A veg sir.

Q@ Under subpoena fron this—sourt? A .From this court,sir.
Q Who\ served it on you? A 1t czme by nail.

Q@ 1t came by mail? A VYeg sir.

Q Who spoke to you first about coming here, if any one?

A  Tre Department of Justioe‘spoke to me first.

Q The Department of Justice spoke to you? A Yo. They

called me up on the 'phone, sir.

§ Who did? A The Federal Department of Justice.

Q@ 1 know. The Departrent don't talk except through soue
person . Thaf is wkat 1 am trying to get at. A 1 am
trying to t hirk of his name now, just at this minute 1
dontt recall his name. 1 know him by sight.

Q@ You don't know his name? A 1 did know it. 1f 1 heard

W

it;just at this moment 1 donjt recollect it.

v

QO Do you know Burns? A lo. 1 tave geen him but 1 don't

know him.

scanned by Lab
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Q@ FHe isn't the man who talked to you through the 'phone?
A Yo, no. i
Q And you have paid your own experses here? A Yes, sir,
I have so far.

Q You expect to get them back? A 1 expect to, sir.

Q From whom? A 1 guess from the State of California--

1 mean the County of Los Angeles. 1 don't know, 1 haven't
the slightest idea.

Q You got a letter from the district attorney's cffice
here? A Yes, sir. ’

Q Wave you got that letter with you? A Yo, I bave not--
at least 1 don't think 1 have--let me see whether 1 have
or not. 1 may have it. Yes, sir, 1 have it. (Hands

same to counsel.)

Q You have nc ohjections, if there is anything in there?

A Yothing at all, sir.

scanned by Lalaw
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12 707D: Ve stipulate it may

IR ATPEL: I don't want any stipulation,
Q You had received another let 1
this one? A Yes sir.

2 You haﬁe not got that one®

Q Weil now, you had talked to the

ne wrote to you from Loz Angeles®

& Yes, . A You mean --

Q lir Fredericks. A DBefore

g Yes, A To, ncver.

a Never® A To sir.

G Had a talk to any person represen
2 You didn't taliz to either
assistants? A To, mever saw MNr Duri
Q dever sew him? 4 I thinlk

in Tew York, but I never saw him siuce.
2 You never had any cormunication,
with him or any of his ascistants

2 fow, in this letter, I suppose
no statement contained herec of vha

wno, if anyone,

- ; T
here? A Yo one.
2 Lo one You kmnew it without
- - T 1w o~ ey - o
wviat you werce wanted Tor A To

at that time. I didn't bring any
Q You didn't bring enytliing.

e introduced in evidence.

lie wrote to me?

saw him at a distance vhon

you shall bring with you.

FER

communicated with

986

-

your Honor.

pelore you received

I'o sir.

District Attorney bvefore

Talired to him®

-

- ISR 7 -~
you osuenld bring

scanned by Lal
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A These werce here. I don't ¥now now they got herc, but

they werc here vwhen I g0t here.

Q You don't have any ides how they ot liere? A o gir.
Q You were custodian of these checks ever since they

e

were returned to your tank? A 1 last saw theom in Indiana-

Q You last saw them there? A Yes sir.
] Were they not in your bhenk et some veriod of time?
A Yes gir.

d they come to leave your bank? A Ve bzlanced

O
o
9
=X
(o]
[N

the book of ¥r Morrison and rebturncd the csmcelled checks,
together with his pasc-book,  to ilr liorriscn.

Q I understand. And then alterwerds, in Indianapolis,
you appreared there as a witness in some procecding or

other, they were presented to you and you identilied them

there? A That is right, sir.

Q Yes. 2Zefore tlc Grand Jury there? A Yes sir.

Q Before the Federal Crand Jury? A I shonlld judge i%t
was, yes sir. Thet is because 1 was subpoenacecd by the
Department of Justice.

TUE CCURT: 1Is thaet all, gentlenen? ir ZFlather may be ex-

cused from further attendance at the trial, then.
IR AXZPELL . In order not to kcep the witnest here, may vwe

wigs: I there arc any Dxhibits -~ I don't iknow

5

agree upon *t

e

)

theat there are

I have not exanined thon, but out of pre-

? thicre are any ezxnibits in that bvook that «

Q
©
o]
o
| ol
o)
et
[N
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may want to introduce in cvidence, that we may doc So

without the presence of this wiiness and counsel, if he
will facilitate it --

IR IOTD: Ve will stipulate, if you desire, that all of
them may be offered in evidence now.

IR AFTEL: I do not ask that.

IR FREDERICKS: That covers all, your Honor.

IR ATPEEL: Thet is putting us in s position to accept or

IR APTEL: I am simply saying, if we desire anything in
there --

THE CCURT: Do I understand ybu, Ir Ford, you stipulate if
counsel desires to introduce anytning in that book he may
do so later on without the presence of this witness?

R FORD: The possibility is he may introduce something and
we might likewise desire to introduce something to explain
what he introduces. e dc not fecel like scwing ourselves

up to that extent.

IR AYPEL: Then we insist thet the witness remain here,

"
-3

your Eonor; then we cm offer vhat we want, and

-
=

e may

introduce vhat we neel and kecp the record straight.

~a

2 ORI In fairness to the witness, they ousht to loc
over the book now.
IR APFTL: o sir.

IR FREDIRICXS: Ix Apprel wants us to stipulate that any-
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thing he wants to intrcduce may be introduced without the
wresence of this witness.

IR APPEL: Without laying the foundation for it --

YR FREDEPICKS: e are willing to do that, providing there
is anything else in there we want to intioduce we may have
the same privilege. I don't know that there is anything

in there any of us will want to introduce.
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¥R . FORD. May 1 address counsel on the other side?

THE COURT., Just a moment. They are consulting now.

MR. APPEL. We cannot enter into any stipulation of fhat
kind, your Honor.

MR . FORD, 1 would suggest, if the Court please, perhaps —|
we can reach the thihg desired by counsel in this way.
1l have asked the witness to sxamine all the checks contained
in that book 'and perhaps we could ask him whethedr all those -
checks have been received inthe ordinary course of business
and paid by his tank, leaving the fourmhtion so that if the
relevancy of any one check appears at any time, counsel will
htave the foundaticn laid and ¢an then introduce it. 1
don't know that there are any in there that are relevant,
but 1 suggest that could be one wéy to lay the foundation
so thzt in event--

TFE COURT = Put him on the stand .

MR . APPEL. Fis laying the foundation differs from our view,
from curs.

YR. FOPD. 1 would sucgest that counsel do it at this time
and that will save zny fur ther delay on the part of the
witness. 1 think that is a fair proposition and if they
find anything that is relevant their foundation will be
laid.

MR . APPFL. We are entitled to any assistance of any witnesg

who appears here and who subrits himself to the jurisdic-

tion of this court and we ask the court now to order this

scanned by LAl s LIBRARY
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gentieman to appear here at some future date after the
defense opens, for the purpose of using him if we deem it
necessary. In the meantime we c&n look over the matters,
to facilitate all matt;rs. We feel we want to act advised-
ly at this tine.

MR . FORD; 1f the court please, this witness is here from
some distance. Your Honor will have to direct the clerk
to take care of his expenses, he is here from sore distance
to attend to this ccurt and 1 feel as a matter of ecbnomy
and justice to the witness that we ought to take a recess
of ten minutes and let counsel look it over. M. Flather
has inportant business he has to attend to and he has come
out here in obedience to the court's subpoena and 1 fhink
we could at least extend him the cour tesy to decide that
Juestion so he could get:away tonight, if he possibly can.
MR . APPEL. An enforced perranence of the witness in this
beautiful city will prove a pleasant duress, yow Hogor.
TUE COURT* 1t is, of course, the duty of thes court to see
that witnesses are not unnecessarily or unreasonably
detained. The court expects counsel to assist it in so
far aé poseible, and ir accordance with the rights of both
pﬁrties. 1 have no doubt they will. 1 am going to take
a recess at this time for a few minutes in order to

enable counsel to look over the docunents and counsel can

determine Whether or not they can protect their rights and

have the fur+her examination of this witness at this tim
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Gentlemen cf the jury, bear in mind your forwer admoni-

T

tion. We will t:zke a recess of ten minutes.

’ Al
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‘ (After recess. Defendant in court with counsei)
TIE COURT: IMr Appel, before adjournment you indicated
there was something you wished to take up out of the
presence of the jury.
IR APPEL: That we wished the record to chow that attached
to the checks vhich the Jjury werc instructed that they might
inspect in Txhibit To. 10, I believe, that there are the
stubs attached to the checks. The faEG of them show ceveral
comments of what the moneys indicated in the checks were
spent for or what they were paid Luz, rather, and also {hat

thése checks which they inspected were comingled with checks

- made payable to other_ persons in large and small amounts.

probably
and to mersons Whg/will be witnesses in this case on the

part of the vrosecution, and we now wish to have permicsion

of the Court to refer to those matters in case it is ncces-

gary to make up a bill of exceptions.

TER COURT: Let me see the book.

IR AFTEL: I will say this: the ground upon which we ask
that the rccord show thad, is this: that there is no
power,iﬁ the Court‘pcrmitting the jury to see eny writings
or receive the exhibitions of any writings or any evidence
not legally zdmitted in court under the rules of cvidence,
and thaé the exhibition to tle jury of statements of that
kind or writings of that kind, not admitted in evidence,
is in effeét the receiving of evidence outside of court.

IR TORD: I think, your Honor has cautioned the jury fullyf
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¢nough not to regard anything except that which has heen
introduced in e vidence; however, we have no objection to
your Honor admonishing the jury more fully if you believe
it 1s necessary. Ve certainly want to have them have their
attention confined to those things introduced in evidence.
Wedidn't feel it was our right to mutilate things that don't
belong to us, and I cannot sec any other way of guarding
ageinst the thing vhich counsel fears, except by admonishing
the Court, and it isc supposed this Jury is composed of
honest men and composed of intelligent men, and thet they
will be only guided by the evidence which is introduced in
ecvidence. We are satisfied with the record.

THET COURT: Here is an application of Ir Appel for permis-
sion of the Court to make reference to the stubs and other
checks contained in this book in any 1ill of exception
he may deem Tit --

R APPDL-  Yes.

THE COURT: I cemnot see why that permission may not go

into the record gt this time.

IR CRD: Your Honbr,'we don't wish to have any advantage
over them, or do we wish them to have any advantage over us.
Tow they ask for a stipulation of that clarscter, without
oiving us the same privilege.

THD COUNT: Tot for a stipulation.

IR TOR1D: They are asking permicsion of the Court to intro-

duce evidence vithout legal mmner, without the Court givip
[&] b}
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us the same permission. TFor your Honor to permit them to
introduce other documents without laying the foundation for
them, and deny us thc same priv@lege --

TIE COURT: at is not what Mr 4ppel asked for at all.

IR PORD: I must be very dull; I understood what counsel
asked Tor, for permission to introduce in evidence other
checks, or even the cancelled stubs in there, whenever he
saw Tit to do so.

TET COURT: That is not the application.

IR FREDERICKS: May it please the Court, I heard vwhat the

rnatter was. ¥r Ford's attention was attracted to something

else, and our position on that matter ic just this: that

[wn

vhatever this record is, it is, and it cammot be added to,
or chm ged, or taken from. It stamds for just exactly what
it is, and whatever the record 1is counsel has a right to
the advantage of it. There is no procedure known to the law
.
to have
giving counsel the right to ask fer something considered,
and have it considered in any different wey thah it would be
considered if he simply refers to the record. Tow the
record stands for jus%t exactly what it is, and if he wishes
to show that there were things handed to th jury that were
afridavit, and there is nothing before this Court, and there

cannot be anything before the Court except the record of

procedure; that is our position in that matter.
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MR- APPEL. That is Jjust exactly what 1 am trying to
avoid, the introduction of affidavits to prove anything
thet we migt deem of advantage to us. 1 am reminding
the court and 1 am asking the court what ever passed in
his presence is a matter within the knowledge of the court,|.
and 1 am simply asking the court that in his discretion,

in his judgment, that which we deem has occurred here in
court in the presence of the court, if it becomes neces-
sary, that the court will permit us to put it in

the record if it becomes necessary and that the court may
consider the matters or sirike. out whatevsr he deems to be
true and whatever had don't deem to be trus he canstrike
out. We will leave it entirely to the court.

MR; FORD. 1 understand the position, now, yourlonor.

1f after this case is concluded -counsel desires to argue

a2 motion for a new trial or prepare a record for appeal, if
it becomes necessary and in that event your Honor may grangt
your ﬁermission to insert those things in the record.

MR . APPEL. Whatever the court deewd %o be true.

MR . FORD. But that wont arise =t any time during the trial
MR . APPEL. DNo, sir.

TRE COURT. In that event counsel may asswre that this
court will take cognizance of the fact that the entire

book was presented to and examined by a number of the jury

individually and by all of them; that thev were at the same

to the

time admonished to .disregard the stubs attached
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in favor of Clarence Darrow, not being introduced in

MR. FORD* 1 think, if the Court please, that your Honor
has made the matter a little bit broader than what we

could-- we believe is the fact. Your Honor has stated that

book been presented to them with all its contents but that
they have examined it.

THE COURT,., Yes, sir.

¥R. FORD. Now, your Honor has cautioned them in advance
not to examine anything except that portion which has

been introduced in evidence, and 1 suppose the jury has
compliéd with it «

MR « APTEL. The court was as careful as he could posﬁ.bly
be. Notwithstanding that we still insist that you may
tell a man not to lcok at a thing but if he looks 2t it
and it is the factit is an advantage that we have the right
to have it in the record. 4
THE COWRT. The court will take judicial cognizance of
what occurred.

MR . FORD. We would like to know what conclusion he has
come to-- |

MR . APPEL. After cornsultation we'wish, o+ course, to

follow any suggestion--of course, WhatevsT stipulation we

enter into being part of the trial, whatever offer we mak
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and 1 think it will be.acceded to, we like to havé'it

done in the presence of the juwy as being part of the trial
m’m COURT. A1l right, bring the jury in, . Sheriff.

(Jwy returned into court room.d

THE COURT. The jurors are all present. You may prbceed,
gentlemen.

VR. APPEL. Your Honor, in order to accommodate the Witness
who.comes from Washington, and in ordér to conform to your
Yonor's wishes and desires in this matter, and to facilitatsg
the introduction of evidence, should the case arise where
wé wish to introduce that evidence we are willing to stipﬁ—
late the foundation for the introduction of any and all
other documerts not heretofore introduced and being a part

and parcel of Exhibit No. 10, be deemed to have been laid:

Second, .that the defense may, without laying further founda

tion, subjectx to the objection of incompetency, relevancy
and immaterialit& of the document or documents Which we may
of fer inevidence, that we may offer them without laying

any further foundation, subject, of course, to their objec-
tion that they in turn in rebuttal, if they deem it proper
and necessary and should the occasion arise, do thesame
thing, subject also to the only objection as to_whether it
is material or not. in othar words, we leave these docu-

ments here as if there was nothing else to ask than to say

e offer these inevidence", and then the objection, whether
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IR PRIEDERICKS: As I understand it the matters arc still
subject to the objections as to their materiality?

IR aF¥IL: OSure, we always reserve that.

IM WCD: I the Court please, I think the only thing we
can stipulate is that it might be proved by this witness,
and the stipulation which counsel offers ic of all other

documents contained in thiz book that contains EBxhibit 10 --

Ean) AT

IR ATPEL: ot heretofore introduced in evidence.

d

hieel
Fytae

[BS|

*OmD: ot heretofore introduced in evidence. Tow, that

stipulation is all right, provided it is 1imitec

o)
ol
c
N O

appears ~“on the face to be cancelled checcks, appea
checks coming through the TNiges Ilational Banik.

IR ADPIEL:  Any document in there, your Honor. Ve kunow where

o3
~
o
[}
[
<

testified

]

they come from, and all that has beeo
not waent to bring this widtness back on the stand and take up

some document and have to ask him "Vhere did you ge

~

Angd 4id it come from your banz?" Te of fer a certiain picce
of paper contained in there and we offer it in evidence, and
e offer it gsubjeet to the objcetion to 1t on the ground it

: I RN, T T v dopy 2o FEN R A —
1o dmagterial, and i your LHonor Iustaind vic objection

R #0TD: If your Honor, please.
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HEIRY H, FLATHER, resumes the stand for
t

‘BY IR FORD:

Q Concerning the stubs of this book to which the various
cancelled checks are attached, do you hnow anything about the
naking of those stubs® A Ilo sir.

& Have you any knowledge of them mhateﬁer? A I have mno

knowledge of them whatever.

Q And with regard to the chceel which has been marked
Ho.94, was that check ever paid through your bank?

IR APTEL: Ve object to that as immaterisl, inconpetent,

EA

IR FCRD: Ve wish to show that the witness has absolutely

nulation

Petad
peds

no knowlecdge of those things, and to make a s
(&1 (8 L]

covercd by that nortion of which the witness has knowledge -1

IR APTEL: They have not offered that check.

tion sustained.

-1
g
13
(@]
&3
P
=]
=z
(@]
.
O
o
[N
@
o
i

IR FORD: Tow, we are willing to stipulate that each onc --

-4

THZ COURT: Let me see that book. (Counsel hands book to
IR FORD: We are willing to stipulate that aégfo eacnh cneck
~ppearing to be a check paid through the Riggs Lational
Bank, Wifh the exception to check 94, that with regard to
those matters we will stipulate that the foundation for
their inbroduction may be waived a2t any time upon prool by

in thom are relevant

£

- - e,
either side that thie matlers containe
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and material.

IR APPREL: Your Honor, this defendant is entitled, vwith all
due respect to counsel, to the same opportunity to intro-
duce in evidence whatever document he thinks is froPGr,
vhatever evidence ne thinks is proper he is entitled to that

In order to sccormodate the witness, in order tc harmonize
with your Honor's views and counsel's desires, we have been
willing to waive what we proposed in our stipulation. Ve

have gone as far as it is possible. They waive no

I think we are preserving
rights on both sides.

We do not want them --

17 I offer any document and connsel for the
deTfense offers any document in there that is not material,
your Honor is very well qualified not t6 allow it to be
introdgced in evidence, and we do not wish fo quibble here
over a stipulation and we do not wish to have propositionc
of *this kind made to us, because we occupy a different
position herc than counsel on the other side does. They
offer propositions to us here, your Honor, in the very

nature of things if we say "no" this jury might think,

might say, might draw inlerencew against us, and

to as we

your Eonor that either our stipulation be agreed

male it,es we think in our own way and think it should be

accepted, or not.
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I go not think it is right to ask counsel now,"Ve want you

this,"or"will you do it", and that is not fair d&o us.

o
o
O

0

o]
[
W3
2]
o

111 right. Ve may ask the prosecution that, they are
not defendants, but it places the defendant at & disadvan-
tage, and we do not like to be asked those things because
we really do not know, sometimes we are driven to say "yes"
because we fear, we feel that we are placing ourselves and
our client in'a wrong light bvefore this jury. Your Honor
can sce how we are situated if we feel that way; it may not
be that way, but we do feel that way.

IR FORD: e do not ask counsel to go further than they
nave gone. Ve accept tleir stipulal on, all of it, with
the exception of the stud books and check F0.94, and, of
course, the book will be here and if they wish to lay a
foundation as to those matters they can do so. Ve think

we are offering a stipulation which will cover evfrything
vhich this witness can poscibly testify to. e do not care

to stipulate for the convenience of this witness as to
matters that are hot within the witness' knowledge at all.
The witness has jusf stated he doesn't know anything about .

the stubs attached to the checks, and we were not allowed

i

to ot

b=

o

-

canything with reference to check 94, or with refer-
ence to évery other canceclled check except 94, and thc stuubs
we are willing ‘o accept counsel's stipulation to that ex-
tent. |

I 2067 3: I do not understand, if your Honor pleases,

this is = guestion of doing this to accept or
scanned by LalaveLIBRARY
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as 17 they were conferring a favor upon uc. They are not.
He can subpoena: this vi tness to stay here, and he Will
nave to stay, and we offer, in the interests of %ime and
accommodation to go as far as we can. If they do not lile

vhat we offer we will take our own course. They have not

any right to put us in the attitude of refusing to accon-

modate. They are not .accommodating us; we are accormodating

them. Ctherwise, we shall subvoenae the witness.
¥R FORD: Ve are not trying to accommodate their side. e

are trying to act and cooperate with the defense in ac-

‘cormmodating the witness, that is all. It is not an accom-

modation to us, and it ic not an accommodation to them, I

admit it. I want to help to asccommodate the witness who is

here, and vho is nere at the cxpense of this Court.

IR A¥TEL: I beg your pardon.

IR ©OND: Oh, yes, the Clerk will have to pay it.

IR AYPTL: The B8urt does not pay it, it comes out of my
taxes and it comes out of the taxes of every citizen here,

and it is right it should.come out, and it comes outl ol you
o ?

gentlemen's pockets in nropoetion to mine.

THT COURT: There is no misundcrstending about that.
IR ATPIL: Ilo, your Honor. The witness comes here in answen

to a subpoena, and the witness is a good citizen and does

wihat he considers is his duty to do, he comes here, at the

a good citizen and he ought to be

C2

s i

[&]

gsame time the witne

perfectly willing -to remain here subject to the orders of

-~

=
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this Court in the interest of jJjustice. 4 1ittle justice
scattered around on both sides of this case will be con-
sidered very lovely by either side.

ER IFMIDERICKS3:  lay it please the Court, the proposition is

thisy %his is our 1ast‘word on it: This witness has les-
tified as to what his position &s. He is in custody of

these cancelled checks, he knows vwhat t
willing to stipulate all these cancellcd checks may go in

-

as iT he was here to

ct

estify. Te does not know anything
about the stubs, and it certainly would bve folly for us to
stipulate that the stubs wicht go in under an arrangement

to accommodate this witness to something he conldn't testily

-

avout at all. It must naturally be assumed, he dcesn't
know anything about the stubs; anything that this witness

knows we are perfectly willing to stipulate, anything that

Eel

ig within his knowledge and within the purview ol his al-

fairs, he may teotify to; otherwise the witness 1s on the
stand, he has been subpoenasd and subjected to direct exam-

ination and been turned over for cross-examination, and that
is a8 far ac we can go in the matter.
A

THZ COUNT: Then there iz no stipuliation. Any Turther

vy either side at

o'

guest ons of this witness
IR ATTTL: Dot at this time, but we do ask that the witness

Nal

be ordered to come back for the purpose of tes

-

the defense.

TR TTTUDENICES: I suvpose the witness is cubpoenaed,
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but as it is now we would like to finish with Mr. Franklin,

~and proceed with someone else.

MR . FOGERS, A Matter of your Honor's discretion .

MR« FREDER1ICKS®* Entirely.

MR « ROGERS. 1 c£11 yoﬁr Honor's attention again to the
fact that there were many things which came out on cross-
examinzation, which, owing to the fact that they did not see
fit to interrogate him befere the grand jury and furnish

us with a transcript, we were not advised concerning. Therne
must be interrogation as to circumstances and facts and
when we say we are through we then canvask to recall at any
time, but it is not right; it is not fair. We should

have an opportunity under these peculiar circumstiances

when %their chiefw itness was not inte;rogated before the
grand jury, where we were not furnished with a transcript.
i will not mention ihe circumstances but ycur Honor knows
them. 1t is nothing but right that we have an oppor tunity
to investigate some of the things to which he testified
with an opportunity to cross-examine him concerning. This
is the kind of a witness of whom the most liberél cross-~
examination is guaranteed by the law, and 1 appeal to your
Honor's discretion to'give me an oppor tunity to investigate
some matters and 1 am making it entirely in good faith. 1
have anengagenent at 5 o'clock tonight. 1 tried to mzke it
at noon today, but 1 couldn't get the mnar 1 wanted to

talk to. At 5 o'clock tonight 1 have an engagement which
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1 wish to interrogate him about some features of this

case and which came up on cross-examinatior.

THE COURT® Will you be ready to go on at 10 o'clock to-
morrow morning?

MR . ROGERS. 1 hope so. 1f not 1 will tell your Honor

in all frankness. 1 will exercixe every diligence. 1
have a right, when they didn't see fit to have his story
come before the grand jury and furnish us a transcript of
it, we have a right to investigate what this wman has said
and see what there is--

TEE COURT. 1s there any witness you can put on this after-
noon?

MR, ROGERS+ Captain ¥hite is outside.

MR, FORD. We are going to run our side of the case. We
are going to put witnesses on the stand that never testi-
fied before the grand jury. 1t is a frequent occurrence
in criminal cases that witnesses appear at the trial that
have not been heard at the preliminary examination or
before the grand jury. lt jg frequent occurrence that
men have been brought upon-the trial that have not testifieg
before. Those are frequent occurrences. We are going to
be confronted here ~n the stand perhaps with witnesses on
the part of the deferdant of whom we have never heard, and
your Honor will compel us to examiné them and we will be

taken entirely by surprise. Here is a man appearing as

!

a witness before the grand jury at a certain date known to
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the 3ef ense. His name appears. 1f there is anything

they want to look at they have had ample opportunity

to look it up as to their testimony. We have been

here three or four days cross-examining, during which time -
they have had numerous opportunities to send out their
agents and have any investigation they wanted. We don't:
want our witnesses picked up and dragged in here piece by
piece. We want our witnesses to finish their examination
in a consecutive manner so when we get through we may then
put cn our next witness. We don't want to be putting
witnesses on piecemeal and piecemeal. We have tried to
accommodate them by putting a witness on here and allowing
them time for further cross-examination. .Your Honor allowed
time, in your discretion, and 1 think they have been allowed
more than reasonable length of time. They héve.been given
ample time for a break in the cross-examination. 1 think
any further exercise of discretion asked for by them would
be unreasonable. They have had nmore than ﬁhey reasonably
expected in that way and we think the examina tion ought

t0 be concluded. Certainly, we do not wish to proceed
with the rest of our testimony until it is concluded.

¥R . ROGERS. The interrogation of the witness Franklin,

if your Honor please, will not cover a matter to which
Captain White will testify but an entirely different phase

of a thing, therefore we have--

TEE COURT. 1 do not think it would be proper to require
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counsel for the def ense to go on with the cross-examina-
tion at this time in view of the statement that he has

made, and is absolutely sincere in naking this statement.

1f this matter goes over 1 want to sazy to him that tomorrow

morning will be the longest continuance, unless sdme extra-
ordinary condition intervene, he should be reddy to proceed
at that time.

MR ROGERS. ‘Yes, sir .

THE COURT . Put on the other hand 1 do not think the distrid
attorney should be rejuired to go on at this time unless he
go elects 1f it becomes necsssary thé court will adjourn
until 9 o'clock tomorrow mornings |

WR. ROGERS. No, sir, these jurorstime is Worth something.
1 aninvestigating-- 1 desire to investigate and ascertain
absclute procf of--

THE COURT. We can start at & o’clﬁck tomorrow morning.

MR . ROGERE. Well, 1 want to see about that matter before

1 put it to him and 1 cannot conclude until 1 do, but 1
don't want to take the jurors' time.

THE COURT. Very well; very little time lost if we start
inat © o'clock tomorrow morning. '

MR . ROGERS. All right.

THE COURT. GCentlsmen of the jury, you have heard and
understand the necessity of an adjourhment at this time unti

9 o'clock tomorrow morning. You will bear in mind the

1k of

admonition heretofore given you that you are not to ta
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suffer yoﬁrselves to be addressed by any other person
upon the subject of this trial. You are not to form or
eXpT €88 agy opinion on the subject of this trial until the
whole matter is sutmitted to you. Bearing that admonition -
carefully in mind the court will adjourn until 9 o'clock

tororrow morning.
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