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THE COUR T. All right.

MR- FREDERICKS. Probably take that time with. the present

witness and better finish up with him.

I

F L A THE Ii,HHEN R Y

MR. ROGERS. 1 would like to be shown the doculY.ent.

MR. FORD. 1 will before 1 introduce it.

THE COURT. Isn,t this docuffient the one you showed to

counsel just before we adjourned?

MR. ROr,ERS. 1 was just looking at it and counsel said

"1 ht\ve to go now, 1 have an engagement, t will show it

to you in the morning."

JUNE 5, 1912, 10 A.M.

(Defendant i:o. court with counsel. Jury cal,Jed; all

present; case resumed. )

Mr. ROGERS. In r~ference·to the cross-examination fur­

ther of the witness Franklin, the matter 1 expected to

have ready this rrorning, of course, is part of the founda­

tion we must lay. 1 havenTt yet prepared it sufficiently

to go on, and 1 ask YOt1I' Honor to let it go over until

2 o'clock.

on the stand for further direct examination.

MR. FORD. Mr. Flather, 1 attract your attention to what

purpor ts to be a check drawn on the R j;ggs Na tio ml B?n k

by Frank Morrison in favor of Clarence ·Darrow, on June 13,
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THE COURT. 1 thought you hadJseen it last night. Youare

qui te right.

MR. "FORD. If counsel desires to look through all the

documents 1 offer, we might take a-recess for a few

minu tes.

THE caUR T • We i'l ill take the time.

MR. FORD. Q 1 now attract your attention to one of the

documents exhibited to counsel for the defense, the first

one being what purports to be a check drawn on the Riggs

National Bank of Washington D. C. by Frank Norrison, See­

r etary in fayor of Clarenc e Darrow, in the sum of $15,000.

MR". ArrEL. 1 wish you wouldn t t read the check. A person

ought always to refrain from that as much as possible.

TEE COURT. Objection Bustaired.

MR. FORD. 1 attract your a ttention to a document which

purports to be check No.2, Without describing it. Have

you s ever seen the:. t befor e?

A Yes, sir.

Q State whether or not that was ever paid by your bank?

MR • ArrEL. Wai t a n:oment • We object upon the ground-­

let us do this so as to Ba~Te r epea ted ob j ec tions. Your

Honor, we object to the--l suppose you are going to offer

all of these checka?

MR. FOtiD. Yes, we are going to offer them all.

~~. ArrEL. So 1 can make one objedtion and avoid interrup-

tions and so on. 1 will object then--

•
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1 MR • FORD. That is, all the checks in favor of the

2 def endan t.

3 'MR. 'APrEL. All the checks in favor of tbe defendant, yes;

4 so we will understand. 1 object to the introduction

5 0 f t1:e alleged checks in evidence in this case upc-n the

6 ground t1:at they are incompetent, irrelevant and immaterial

7 for any purpose whatsoever. We admi t the signature onthe

8 bac k of those checks to have beem made by Mr. Darrow, the

9 defendant, your Honor. We will admit that the signature

10 of the drawer of those cbecks is that of Mr. Morrison, al­

11 ready mentioned by the witness onthe stand. We will admit,

12 your Honor, that those checks were, inthe course of business,

13 paid by the bank, of which the wi tness here is an official,

14 and at the date s tan1ped ther e as having been paid by the

15 bank, but we do object to the materiality and the reason

16 why we do that is this: 1 will state my reasonsso we

17 will understand the objection 3.nd 60 there will be no

18 covert me:ming to i t--we may be wrong, of cour se. Vie

19 object to the introduction of those checks mncause

20 they do not tend to prove any facts in this except that

21 \1:. Darrow; in the course of business, received sone money;

22 that it does not tend in any way to identify the money.

23 in question. That it does not connect the passing of that

24 money from :.!r. Darr0'11 to Mr. Franklin; that the wri ting on

25 these checks cannot possibly identify the particuar money;

26 that it tends in a manner to contradict the evidence of
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1 prosecution already introduced in evidence here, but, of

2 course t tha t is not the point, sirliply r,y way of illustra-

3 tion. The writing there does not in any w~y identify the

4 money. Of course, if your BonoI' please, if a man is

.5 charged with having given money to another one to bribe

6 a wi tness, the prosecution would not be allowed to Sh011

7 that fof six or seven months before this man had been

8 putting money in his bank. They would be allowed to

9 show that he dr e','l money from tne bank on the parti Clllar

10 day or a day or two before or somewhere 80 close to the

11 transaction, so as to show tha t he had. abili ty to do that,

12 but, your Honor, that is all right because to show that he

13 had the ability to pay that money. 1 admit that, but

14 your Honor will see that the whole business transactions

15 of the defendant in respect to receipts of money and so on

16 would not be allowed. All we could be allowed to shOW

17 is that about the tin:e that the tre.nsaction occurred that

18 he had the abil i ty to carry on that tr :illsaction by shOWing

19 that he had money on hand, but to go here :lnd disclose

20 private transactions of every kind, and under which to

21 show tr.e la\'l must be assurred in the absence of evidence··

22 entir~ly conclusions, in the lawful carrying on of his

23 busirees. 1 say it is not material. Why should we be held

24 here, your 'Honor, because they charge the defendant here

25 with haVing passed money over to Franklin for the purposes

26 named in this indictment? Why should we be held to
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furnishing the u:oney, \'Thich is immaterial inthis case ..

that some ot~er persons conn~cted with the def_ense were

tion of this evidence here, and 1 do not Wish to state it--

But, the introduc~

Put it in my pocket and deliver it to

The district attorney, the prosecution

th e que s tion is no t whe ther thoe e men or t hOB e

have been established just as well.

anyone else.

it seen's to me it is for the purpose of showing your Honor

people who paid it to lr,e actually paid it to me, that is

not involved inthe issue. The queation is whether 1 fur-

obtained from any source, the guilt of the defendant would

'Parry;

Franklin to go and bribe a juror in a case 1 am trying.

The question is not whether 1 got it from Tom, Dick and

rished it as an item of evidence 'showing my conssnt to the

perpetration of the crime; it is an incident only because

even if no r.;oney had been furnished, if he had been asked

to do it and he had done it with Whatever moneys he had

mor e , what differ enc e does it m'.ike, your Honor, whe ther

1 got m~ney from the president of the United States or from

ought to do this. He ought to select some particular

transaction. Now, the checks therr:selves are not evidence

agains t him to identify the money, the source from which

they came is material, your Honor. VJhat difference does

it nake, let· me suggest this and we Will not argue it any

befor e tha t?

on the stand and make an accounting of every nickel and

every cent that Mr. Darrow has ever had for several months
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1 What difference does it ID:lke whether Frank Morrison sent any

2 money to ;.tr. Darrow or not? It doesn't prove that Darrow

3 gavett'at money to Fran klin. The sale question , it seems

4 to me, would be, did ll!r. narrow have the money on t~e day

5 in question, did he have the ability to pay ;!lr. Franklin?

6 No t frolll what sourc e he got it, not who gave it to him;

7 the fact tha.t Morrison gave him money does not tend to show

8 that rtr. Darrow is guil ty, the fae t that he got it from

9 other.8ource'sdoes not tend to show that he is gUilty. The

10 question is, did he use it for the purposes named inthe

11 indictment •. It is too remote, if your Honor please, and

12 your Honor will see by an inspection of these documents

13 they run for months and months back, your Honor, and here

14 we will have to go upon the stand and give an account of

15 every cent. Vust we have an accounting, your Ronor?

16 THE COURT. Let IT.e look at them. (Vi i tnes8 hands documents

17 to court.)

18 MR. FRED~RICKS' Now, may it please the Court--

19 THE COURT. (Interrupting) Just a mon.ent. 1 an, going to

20 hear you, but jUs t one moment.

Fr eder icks •

TPE COtJRT. (After examining documents. )

21
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24

MR. FREDERIC KS.

MR. FREDERICKS.

Yes, your Eonor.

Proceed, Captain

This is generally an argument and discus-

25 sian as to the admissibility of all of the checks contained

26 there sent to ;;ir. LarroW the defendant in this case.



1 there is no effort or aim or object on the part of the

2 prosecution to cor-nect anyone in the east, as counsel

3 has intimated, with this matter at all.
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3-'P1

2

3

4

Wo are simply trying Clarence Darrow, the defendant in this

case, and d.o not wish to bring anyone in exce:pt those tha t

are necessary. So much for that. Ho"v, wo are shoViing ---- ---'--'.
let us assume, for • A- set of circnmstances. Sup-lnsl.iance, a

5 pose all of those checks together would show that the party

6 v~o is furnishing the funds for the defense of the Mcllarr8ra

7 case vms senliing all his money -- the arnOlln t is over e. hun-

8 dred thousand dollars -- to Clarence Darrow. Suppose these

9 checks \yollld show that all of those checks ;;;ere (lepOS1 ted

10 by Clarence Darrow in the regular order and due course of

11 business in his bank in Los Angeles except one. Sup})ose

12 the evidence 7:'oulll tilen show that the ono check was taken

13 by him to a foreign city and that he there secured bills fo

14 that check. Now, the materiality of the transaction would.

15 then be apparent. rle are tracing -- \\<e may assure counsel

16 that we are tracing but the one, but it is competent and it

17 is material to show that that one v;a.s handled in the r:la.nner

18 and in the way entirely different from the handling of the

19 great bulk of the funds, cnd. was handled in a way to con-

~hink counsel will seriously argue the right of the admissi

bility of these checks in this manner. It is rather

aI, but in fairness, I wish to call the attention of the

Court to what Gight make these things material and state

ceal the transaction and. protect the defend.ant, and for tha

reason, the entil~e account of the checks in this mattBr-bC=-----------------comes pe rtinent and compe tent in this cas e, and I hardly
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1 they are material and will be material on the proper theory

2 of the case.

3 Lm FORD: I just wanted to add one thing. I think it is

. 4 necessary to get down to elements sometimes. The fact that

the defendant caused a specific check to be cashed in an-

dispute, but the jury may infer from the fact that the

stetement is true, then it ccnclusi vely esta1Jl ishes the fact

For eY.B.I!lple, ::rom

Sect jon 18~2: "Inflirec

For example, if the fact in dispute

711is proves the fact from ....,-ilicr: thethe fact in dispute.

ence or !JresuID:r tion of it s existence. If

that that agreement Vias executed.

tablishes that fact."

the code, a v;itness proves an admission of the parties to

by prOVing another and which thOllSh true does not of itself

such a thjgg is true, that admission is not the point in

fact in dispute is inferred. ~hat i8, if the defendant said

and Viitnessed the makin3 of it is direct, and if that witncs t

be an agreement, the eVidence of a ,"vi tness who v.-as present

conclusively establish that fact, but Vihich arouses an infer

presumption, and. v.-hichih- itself , if true, conclusively es-

evidence is that which tends to establish the fact in d.isput

evidence. We'have a rieht to sho\'\ by indirect evidence the

existence of the same facts by proving other things. Sectior

other city and the proceeds to be brought here -- testimony

of those who had· seen that transaction done, 1'70\.11(1 be direct

1832 -- or 18::)1 first, says: ltDirect evidence is tha;t v.-hich

lirovms the fact in dispute directly without the inference or
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1 defendant said it ~';as true, that it naturally was true.

2 As in this case, the fact tha t the llefendo.nt, in the ordinary

3 cours'e of his bus ine ss, put all of his checks in the ba.."'1ks in

4 Los Angeles, with the exception of one, and took th!.'.t other

5 one a ....vay to a place where it was not likely to be disco~Jered

4P 6 l)y the au thori ties and caused it to be cashed and currency

7 got for that, docs not in i tsel f conclu::>ively establ ish the

8 fact that that monoy ...-0.::> used for bribe money, but it arouses

9 an inference or presumption and it is proved by a fact fTom

10 ~hich the jury may draw the inference or presumption that

11 that money \,,;as not going to be uGed in an honest manner and

12 for bribery, althoush, as the code says, indirect evidence

13 may not of i iself concl usively estab1 ish that fact. !Tow, the

14 jury has the right to drav;inferences and presmnptions. 1n-

15 direct evidence is classified by Section 1957 of the Penal

16 Code as being of two kinds, inference and presumption. An

17 inference, dafined by Section 19G63 is a deduction Vdlich the

18 reason of the jury makes from the facts proved yd thout the

inferences wh:ic h the law directs must be dr8.v;n, a:c.cl those arc

Section 19 GO says: II An inference must be founded on Co fact

\~lOn presumptions -- and presumption is a deduction 'which tho

:Sut there are some

And

eApress direction of law to that effect.

law expressly direct~3 to be made froD IJarticular facts.

19

20

21

22

23
24 legally proved and on such a deduction from that fact as is

25 warranted b:,' a considera ti on of the usual propensi tie s or

26 passions of men or particular propensities or passions

tho person whose act is in
or the course of nature.
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1

2

3

4

Sm 5 now, v;e don't contend this particLl1ar bi t of evidence in it-

6 self is the ~lm1e proof on the sUbject. It cannot be. We

7 have a right to introduce partial eVidence, sllbject to its

8 being stricken out later. If ~e do not connect it up later,

9 Section 183~ of the Code of Civil iJrocedure provides as fo1-

10 lows: (Reading) "Partial evidence i s that w1:ich 80e s to

11 establish a dctachbd- ract in a series, tending to the fact

12 in dispute" • The ultimate fact in dispute here is the fact

13 ii.hether or not the d.efendant g&ve this money to 1.:1' Frank:lin

14 \'";i th the intention to bribe Loclc-wo od. Now, ~e are attempting

15 to prove that he received a certain piece of monoy and used

16 it for that particular purpose, and '.-;e are going to shm'; that

17 I he.~didhis· business ordinari1JT in a certain manner, and that

18 he departed at this particular transaction. That draws an

19 inference, ~lich although not connected, taken in connection

20 v:ith the other evidence in the case, v;il1, v;e believe, estab-

rejected as incoopetent, unless connected ~ith the fact in

goos to establish a detached.

It ma~T be received subject to beingto the fact in dispute.

fact in a series, tending

"Partial eVidenco is that ';;bich(J.eading)1ish tho fact.21

22

23

24

J

<1i spute 1)y l>roof of o tilOl' fact;::;. " ""',"1 __ • • \;e t")'"r1'-"1f" our in-25 .. LlCn. ~ .... Uh

tontion of cloing in trl i s case. (Der,"in c au t1lOri ty :f.'Ul't
26 -~ ~Cl 0,
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1 Bow, we intend to place this Doney in the hands of the

2 defcntlan t, all of it. 710 inteml to shoy; tho manner in

3 v;hicn he ordinarily disposed of it. TIe intenJ. to 8hoy; t:ile

4 exceIltion to that course of ordinary bU;3iness 011 one rarti-

5 cular check, and we shall enJ.eavor, and intend to trace the

6 proceeds of that partbJular chec~-:: 1Jc.l.C~: into the 110..11'1::3 of

7 tllis d.G~~endant Ull'Gl,gI} him to :,:1' lI'rDTlklin, ultimatelJ7 to

8 10c1;:woo(1.
the

9 ER .ll.P?EL: That is ~ very argument of counsel to sUl!port my

10 objection. ~118 IJrovision of the code tho gentleman has

11 read, your Honor, applied to civil cases. TIo~, it is true

12 that th e rule of evidence in criminal and civil case,__; are
inferences

13 the same exc epting in tho se ~E.8:l;aBee8, J7 0ur TIonor. v{lere

14 the question of l'1'esn.mptions come in. ITo inference or 1'1'0-

15 Gumption_sare alloY;od again~t 'elle l~e:fonCJ.mlt. ITo one oug'ht

16 to argue that a series of presnmptions ought to convict

17 anyone.
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r.i:hat is not eood lay;, yO'...lr Ilonor.
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that they then must show all my conduct from the time I

unconnected from the case." The gentlerran better read that

section and ponder over ita Ii ttle more. 1 happen to

A man goes down here andANow, here is the proposition.

in the habit of cashing checks, say, at the International

Bank. He gets drafts and checks inthe course of his

business and goes down here to the International Bank and

he cashes them there •. It is close to his office. 1 have

catch it as he read it, because,your Honor, 1 happened to

go in the First National Bar.k, as 1 said, and cash a check,

very often done that when the very few checks came to me •

It was close to my office, but if 1 happen to have a check

in ll:y pocket and 1 should go dow D the street to the First

National Bank, and 1 remembered 1 had got to go a little

the code says, "from a series of facts conneoted with the

case." It doesn't say "series of facts detached and

further over to the Title Insurance and Trust Company, whicr

is below that, and 1 said, "Well, they know me here in this

bank, 1 had bet.ter cash this check in here," and go over

there With the money and cash that check in there, and then

counsel would want to show that all of my checks prior to

that time, that 1 had cashed them in the International

Bank, a perfectl)r innocent transa8tion in itself, and then

because 1 did a perfectly innocent transaction in cashing

another check in the First Hatioral Bank, then be comes

up with this as a detached fact from a series of facts and
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Tha t the burden mus t not1 s ay it isn 't r; gh t •

was born up to the time 1 cashed that check at the First

National Bank and teJ1 this jury, AH l Why didn 1 t he go

and follow the customary cO'urse of his business? Ah t You

must infer that this was for criminal purposes, so 1 say it

is so far fetched--whatdifference does it mg,ke that this

gentleman, wi th all their avowals and proposi tiona here :to

CffproveJ., that they have in hand, they say we propose to

trace this, we propd:ls to do that, then, your Honor if they

have that eVidence, what is the object of getting inference

and presumptions? Carr,s up With the facts and proof.

Prove the fac ts c1 ear and dir ectly. Wha t differenc e does

it n;akel take the check you are speaking of. Now, say,

here, this check was cashed at a different place; cashed

for lvIr. Darrow, $100,000 say. He put it in his pocket, he

came down to Los Angeles and gave a part of it to Franklin.

Show that that rr,oney he ga ve to Franklin, as you a11ege,

is the a~e money he received in Philadelphia or in Chicago

or received it in Los Angeles, or received it anyWhere, if

you can identify it. Wha.t difference does it make, 1 say,

where he got it from or how he got it1 NOW, if your

Honor please, 1 say that is too remote. They want to show

this disconnedted deta~h..~d thing. They want to show here

that l.lr. Darrow had three or four hundred thousand dollars

in his hand and then they say naN, COllie over on the start

and show us what you did 'ei th every cent of that
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to the defendant to show his innocence. Th9.t any guilt

or fact which tends to show guilt is admissible against

him, it is true, but how the cashing of a check at one

place, the mere act of gOing into a bank and getting a chec

cashed, show any criminality. Does that show that parti-

cular money was used by him? Show it was ren~ved every

time and place. 1 submit, if your Honor please, that these

other circumStances, not being material, sho~ld not be

material because one circumstance is material. 1 SUbmit,
--l'ttr

your Honor, it is"proper evidence.

MR • FORD. If the Court please, there are some new things

br ought out by the ar gument of couns el--

13 THE COtlR T • ~Jr .. For d, couns el ob je cted and he has the clos in •

14 We must have an end to argument here somewhere. 1 think

15 the point has been fully presented.

16 MR .. FREDERICKS. 1 think the counsel's argurr.ent was to the

17 weight of the testimony and not to its admissi bili ty •

18 THE COURT. Wemus t proceed orderly •. When counsel makes

19 an objection he has a right to the opening and closing ..

20 I
Vie cannot go on indefinitely .. Read the question.

21 (Last question read by the reporter.)

22
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25

26

I
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laid.

I.ill ..:ll?PEL: No.

ER A1?P~L: We have admittod a lot of these things to aid.

the prosecution in laying the foundatiQn. I suppose really

the question is now --

TlI:S COU?T: There is no ol) jection that there is no founcla:i.o·l

T1I3 COURT: The question is clearly a question of materialit\'.

TIIR ..iF}? EL: And we thought we ,;,;olll cl he.ve the, t d.ecided ana.

then ",;e lirill not int errupt.

':i:EE COunT: Seems to me, you get the rUling that this

argument calls for the prosecution should, offer'the book.

13. :i!'Ol::iJ: Not until T.e lay the founJ.ation.

THE COu"RT: Counsel has admi tted the founua tion.

1m iOnD: I ser io usly doubt the t counsel can aclmi t for his

client --

TilE OOu~T: Go on, and I will reserve the ruling until it is

offereJ in evidence.

Ivm ArFEL: TJr Darrow here is an attorney in the case, and.

the defendant, and he has stated. in open court that he makes

the same adm~ssions tllat I have made.

112 FO?D: lie does nov;, your Honor.

F~ A?PZL: I have admi tted for him under due consid.eration.

I would. not do it

THE COURT: If there is any doubt about it, Iv:r Darro\'; has

Dade the same' statement that T.Ir Appel made.

H? :;;'C?D: ~here are a large number of ot'her checks there

6-3 1
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1 Q And the indorsements, or rubber stamp --

947 I

2 I,m. APPEL: :~Te admi t ~hat all the indorsements V'."ere there

3 which are usually tho indorsements, your Honor, and that

4 their last indorsement 1Nas made by them in the course of

5 business v;hen they pa id it. by marking it l1paid", and with

6 the clnte of it.

7 lill FRED~ICKS: Let the ivitness swear to it, then.

8 rm DARROW: I object to that statement of counsel.

9 ER ArIEL: He said to m;)T c1lient. llyou v.-ould not admit '.L. • ..p
11.: 1 ....

10 I ~tm we could no t prove i tn, and loud enough for the jury to
i

11 hear it. lJOY;. I know the Captain don I t mean to do ![r Dar-

12 row any injury. but I just call the attention to that

13 lIR l'?ED::C:IC~C3: lTobody ..vou1d have heard it. It was a 1i ttle

14 colloquy between ourselves, ana. I assll.-rned that the defendant

15 \ias man\enough. and had. stamina enough in him, and manhooll

16 enough to have a private conversation \\'ith a man he r.-us

17 talking to and not try to bai":l it out and make capital out

18 of it, when it meant absolutely nothir~, that is v;hat I as-

19 sume.

20 !\~ DA..>i.?O'i7: I bbject to that statement and. am going to a1-

21 lege it as error, anything he said to me 'bas sa iel for the

22 11Urpose of. inf.luencing soweonc. and he is nearer tho .iury

23 than he is to me, and he has no right to ma~e any such re-

24 marks.

25 !.TIl :iGEDBr'ICZ3: I will suomi t not one man on that jury heard

26 it.



1 I,m DARROIT: I don't know r.hether they did or did not,

2 but anyv:ay, you have no right to make that remark.
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MR. APPEL. He is ref err ing to me.

THE COURT. Gentl emen, jus t a u.ornen t •

MR. FREDERICKS. 1 will take care of my part of it.

1ill. FREDERICKS. 1 am not playing the baby act.

The defendant is an attorney inthe case.MR. FREDERICKS.

people, al though 1 have great confidence in Mr. Fredericks

and in his manhood, but 1 don't think it is right. 1 think

it is taking advantage. 1 think it is cowardly to do that.

1 think so.

MR. APPEL. His manner of saying his last remark we assign

as error, and we ask in case of any necessity that we

should remember the manner of the district attorney here.

He should not address the defendant in that manner, your

Honor.

MR • APPEL. He should not tell this jury, he ought to be man

enough to do- this and do tha t. That is not right. That

is taking advantage of a man that is here on trial. 1 dare

say, the gentleman probably would not say that to 0 ther

1m. APPEL. Well, you are inferring that we are, and 1 will

tell you that 1 am just as much of a man as you are, 1 know

you and 1 am not afraid of you.

. THE COUR T. ~ir. Appe 1 t

MR. APPEL. 1 have seen--

THE CO'LlR T. MR. Appel t Be seated or 1 will ins truct the

bailiff to seat you.

7s 1

2
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24

25

26 THE COrJR T• 1 am going to dispos e of this.
I
!
I

8i t down.
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1 JAR. FREDERICKS· 1 am no t referr ing to anybody.

2 THE COUR T. Let me take care of this now. Gentl emen, the

3 cour t has frequently admonished counsel on both sides

4 in this cas e to addresB their remarks to the cour t. Per-

5 Bonally 1 did not hear of the remarks of Captain Fredericks

6 until they were stated by counsel. Had 1 heard the m or

7 been aware of the fact 1 should certainly have reprimanded

8 counsel for "making any remarks. The remarks are entirely

9 out of place, irrespective of their purport, their purport

10 I makes them still further out of p"lace, and 1 am going to

n lbe content at this time with admonishing counsel, and

12 this is the last admonition 1 ~l going to give to counsel

13 on ei ther side in this case, that any remarka made while

14 court is in session must be made to the court. If necessar

15 the court will translate them from the defendant to the

16 pros ecution and from the pr os ecution to the defendant.

17 This is not a place and not a condition for any side

18 remarks to be made by any counsel in this case· Address

19 your remarks to the c our t. This incident has proved the

20 necessi ty for absolutely enforcir..g that rule. It is seldom

21 enforced in court, but it will be strictly and absolutely

22 enforced against counsel on either side, no matter how

23 trivial the side rerr.ark may be, it will not be permitted

24 in this case. This incident has demonstrated the necessity

25 for a very strict enforc~rrent of that rule and it will be

strictly enforced as against both sides, and 1 trust,26
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1 Gentlemen, you will govern yourselves accordingly.

2 The jury is admonished and directed to disregard the

3 statements made by counsel at this time for any purpose

4 whatever.

5 MR. FREDER ICKS • 1 Vlan t the record to show, may i t pl eas e

6 the court, that my talk wi th counsel on the other side

7 was in a subdued tone of voice and intended for counsel.

8 THE COURT' The record already shows that fact by my state­

9 ment that I did not hear it.

10 I MR. FREDERICKS. And intended as a pleasantry, and without
I

11· any ill feeling at all •.

12 THE COURT· Let us have no more pleasantries.

13 MR. APPEL. I would not want the record to shovl the fact

14 that the remark is not denied. 1 suppose I can show by

15 every man on this side they heard it, and they are further

16 away from him than the jury, ,and 1 do not want the record

17 to shoVl that to my mind the remark was not heard.

18 THE COURT. The record shows that 1 did not hear that remark

19 and counsel can avail themselves of that and further than

20 that I cannot go.

21 MR. FORD. If the court please, at this time I desire to

22 offer in evidence the documents concerning which the Witness

23 has just now testified, being documents or what purport

24 to be checke number 2, 3, 5, 9, 15, 17, 24, 13, 50, 52,

25 56, 70, 77, 80, 83, 89, 92.

26 :MR. APPEL. We make this objection. We object to the off
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1 as made and to all of the instruments offered inevidence

2 as a whole and to each and everyone of them individually,

3 on the ground that they are incompetent, irrelevant and

4 immaterial, hearsay, and not proof against this defendant

5 of any fact in dispute; upon the further ground that the
•

6 documents in evidence have not been--we waived that befor e,

7 your Honor, what 1 was going to say--upon the further

8 fact that the introduction of the checks in evidence

9 would be against the provisions of the constitution; it

10 I would be denying the defemant the right to be confronted

11' with tbe wi tness es that he may cross -examine them; th5. t

12 the writings themselves are notevidance of the facts,

13 alleged to exist and Which counsel on the other side

14 undertakes to prove, and your Honor, we call your attention

15 to just one decision upon that.

16 THE COURT· 1 am considering all of the argur.:.ent you made

17 a few minutes as having a dir ect bearing upon this ques-

18 tion, but the Court wHI hear you fur ther.

ville Station in order to show that certain cotton,

!viR. APPEL. Just one decision to subnli t, to especially

74; this is ci ted by approval of Mr. Wharton and followed

by other United States decisions, and 1 only wish to

read this as being a case directly in point. (Reading)

"In the course of the trial the state offered inevidence

the books of the North Carolina Railroad Corrpany at Thomas-

In the 64 Nor th ~arolina r epo:d;l~·fJagethe last pOint.

19

20

21

22

23

24

25

26



tion were offered inevidence. It was shewn that the entries

was absent from the state. We take occasion to say that it

time previous in the State of Missouri. The evidence was

ton, in regard to which the per jury is charged to have

It was shown ttat

We must assume that the entries

"For the purpose of showing ~hat the cot-

The death of Lea was not shown, but that

The· defendant objected to their introduction. The

the deferdant excepted.

they belong.

the ·court says:

80ur i •

h=..d been reoeived by the def endant.

been corr~itted, was received by the def endant, ~he books

of the North carolina Railroad Company at Tho~~svi~le Sta-

953
to which it was alleged that per jury had been commi tted,

or·jection was overruled, and the defendant excepted." Now,

furnished material eVidence, and that Lea was living and

he was living a short time previously in the state of Mis-

the "entries were intbe hand of one Lea, a former agent of

the company at that station, and were in reference to the

ordinary business transactions of the corporation to which

was the duty of his Honor to pass upon this fact, and to

objected to by the defendant; objection overruled; and

were inthe handwriting of one Lea, a former agent of the

conpany at said station, and were in reference to the ordin­

ary business transactions of the corporation. The death

of Lea was not shown; but that he was living a short

sot it out as a fact, and the recital of tre evidence fron,

1
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~. 25

26 which he made the inference a fact, is superfluous and

I
I
i



95d, I
1 irregular. 1 t is a cherished rule of the common law,

2 that in trials by jury the witnesses shall be openly

3 exall,i ned and cross-examined, in the presence of the parties

4 and of the jury.
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dence y:hat a witness who is dead swore on a former trial be-

iveT~7 of the cotton to the defendant at Thol:lasville. To

of the cross-examination, and is only c1errivod of one test

the accused had the lwnefit of conSUlting the witness, and

In tho case before us,

this exception is restricte~ to inclictmonts for homicide

"An exception is made in regard. to dying declarations, but

fore a jury, or a committing magistrate; upon the ground. tha

against the party \-vho caused the d.eath, and. is based. on the

it was material on the part of the Stg,te to Trove the del-

of truth, the presen~e of the ~itness beforo the jury, ~lich

relaxation of the rule is also mad.e, so as to aclmit in evi-

maxim, 'Ho man shall take ad.vantage of his o;m wrong'. A

loss was caused by the act of God.

9-P 1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

make

f 9 )\..., ,

this proo f, tho pre sence of the vd tne ss was no cesal'Y

that he might be put un(ler the obligation of an oath,

that the jury might note his looks and d.cneanor,

17 (:5), tha t the clefendant mieht condi'ront him \\i. th other v.:i. tness

18 os, an~ (4), that the defon~ant mieht cross-exanine him.

19 Constitution Art. 1, 30c. 11 : 'In all criminal ~rosecuticns

20 ever;:/ Elan has a rieht ta. be informed. of the accusation againsi./

21 him, and to confront the accusers and. wi tnesses v;i th other

22 Y:itner;ses.' :7e take it that the v;ord 'confront' does not

23 Sit11)ly secure to the accused the priviloso of o:zumining

24 ~itnOG8eS in his behalf, but is in affirmance of tho rule of

25 the cormnon lay:, that in trials by jury, tho y:i tnoss muct be

26 present beforo tho jur:i and accusell, so the t he r.lay



1 fronted, that is, put face to face. Upon the trial, it

2 being proved that Lea v;as absent and not I";i thin tho reach

3· of the process of the court, all of these sal'eguartls v.hich

4 the law has }!l'ovicled for the purpose of excluding falsehood,

5 in favor wi th one charged with an infamous crine, are by

6 the ruling of his lIonor, put out of the wrJ.';/; anJ. entrios

7 made by Loa in tho 1100 ks of tho ra ilread com11any arc acl­

8 mi ttccl to prove the del iv ory 0 f. the cotton in tile stead. of

9 the solemn oath of IJea subjected to tile tests of truth 01'-

10 dained. by the luI. of the land.. '!wether tho entr.ies I;ould

11 be inatlmi ssible as evi d.cnce, and proo f of the deatIl of TJoa,

12 is a question not noVi presentetl. t;!c are s-::.tisficcl that tilC

13 ontl~ies were not admissible, o.n\1 In'oof of Ilea's absencc i'roLl

14 theS ta to. If such T.an the 18:1;;, it r;ol<ld be infinitcl~7

15 l)otter for persons accllsccl of crimo to consent to l1s.vo tilc

16 clOl)ositions of \.1. tnesses \;ho are abscnt :;"Yom t}w 8tato ro&cl

17 in cviQence; for tfle;r \yonld tllUs secure the sai'cguctYds of

18 an ontil, and 0 r a cross-, ozaz::imi ti on, [mo. be clepri vad only of

19 the safeguarcl of confronting the v;itnoDS ill the presence of

Ana yet, neithor tho Chanscllor, accordins to

21 Jcl: c In~acticc in -::n;land of issLlin3 p01nr.Ji3:Jions to tfJ.i-:o ltcljv-

22 ~jitionG of v;itnosses rcsiding al)roa.1, nor tbe Legislature,

23 in pasJinz statutes for the sG..T:1e 11Ll:Qjose, have over SUn)OSGU

24 tllut t:-:O~T I1Ul the pOT-or to u.cI,rivo tLe aocuscd. of his rl£;hts

to confront J:-~is aCcuGcl'S an,1 their v.itnesces bofore tl1C jnr:,.'.25
.A~ tile trial ";,[',3 aonduatoQ, the ,lel'cnuant has, in this IJoL26



1 boen deprived of tho safeguards p~ovided by la~ in the

2 favor of life and libcrt;'l t and tllcrcforc has not been con-

3 victOd according to la~. ~herc is error.

4 cortified to the cr:cl, 0:C."
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I SUblflit

., .
r;~orrl:Jon ;

. .
lS nearsay.It

:'ioo except.

tllosechecks c~re

introduce the letter in evidenco.

it, if your Honor please.

o~r:' Clarence Iio.rrOY;, '?iftoen TLous2.nJ. no/ICO ,$lG,CC'O.CO."

(neulling):, "Uo.2. ~::ashington, Ii C. June l?>~ 1911. 'rho

of it you road. (Counsel hands book to ~ourt) dbjdctiort

i.3 inlloTsou. as ::ollo17;S, in pen nnCL ink; II Cl:3.rel1ce :Darrov;".

;Ji;:neu. l1~'r!1nk Eorrison, 'Jocy., :pccialllo.G." ;7hich tlocumcrt

~l13 COl.? T : Ye s •

~.2 :;;'(C~J: The ;Jocumonts are aQni tted in evidence, ~lour

overruled.

I.::2 FC::-=': I (lesiro to roed them into tho record at this time.

Honor?

is just tho same as if he had \';ri tten a letter ota-tins to

Rises TIutional 3ank, formerly ~i8~s L Co. Iay to the ortler

Gllat' tho procoodG oS' those checks in an~i y;a,";J, 81ill-1)0 or E18.nnO"

r:i:E3 COD? T: IJet me see that case. I v;an t to read ono part

fact or reality, tho hands of 1:1' Derrol'" and the:30 checks

stand aml y;hat he said then, 'wl1crever he va.-ote that check,

ullmittoJ that. :But, ~'rank Horrison is not Jloro to testify

aro the ~ritten ~ord o~ Er Morrison t but he is not on the

1.2 :l!'OG'): I:f' tho Co \ITt please

V;e:Te: intondod for any particular purposos, or 1'oacho(']., in

1.:1' 1'rouericks: llr';:hi8 is a factll , !lllll they nnrle:rtool: to
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1 WashinGton, D C, or order, prior !ndorsements guarantood

2 Eerch & T:ech Javings BenI:. "(7illiaTIl C',;·orthington, Cc.shier. 11

3 l1ubllor starnl) entlorsement "lia t iomt1 Eetropo1i tan Bank, June

4 19, 1911, prior endorsements guaral1teeil, ','?'ashington, "J C."

5 Rubber stamp endorsement: "Pay to the orcler of !:llly bank or----6 bank:er, Jun 15 1911, ;7estern Trust & Savings Bank, C1:1ica80'
~-----------...;;;...---~---~

7 Harr~T:It I\1~,";....casl~?,~~E"..:" Rubber stamp enuorsemont "ray
r

8 any Bank or Trust COi~,:pany or Order prior endorsements

9 guaranteed, The Continental Trust Company, B~ltimore, ~d.,

10 J!' C Drc;yer, Treas. 11

11 "1Jo.:i. '\7ashington D Ct July 8th, 1911.
40

12 Pay to the ordor of Clarence Darrow - - Riggs lla tional Bank,

13 formerly Riggs & Co. :Pay to the ordor of Clarence Darror;

14 :i!'i fteen Tho usand !¥>.IOO $16,000.00. 11 :3igned. l11!'rank ~20rri -

15 son, Secy. Special ITo.5. 11 "Endorsed "Clarence DarTow in

16 ink. Again eniiorsed "Clarence Darrov;, Trustee", in ink.

17 RubboI' stamp end.orsement 11240 Pay to the order of the First

18 National Bank, Los Ang~les, Cal.-- Prior endorsements gu.ar-

19 anteed. E~uitable Savings Bank, Los Angeles, Cal. J G Carey
F

20 Assistant Cashior. ll Rubber stamp cnclorsement "PIJ.~T o.n:/

21 Bank or Banl-::er, prior endorsemen ts gunran teed, .July 13, 1911

22 First Ijationa1 Bank, Los Angeles, Cal. ~'1 T Eammoml, Cashier.'

23 Rubber star.lp end.orsement "All prior endorsements 8uaranteed.

24 Pay any Bank or Banker or Ord.er July 18, 1911, 1:he Fou.rth

25 street ilational Bank of Philadelphia, ra, D ~ O. R J Clark,

Rub1)er stamp endorsement, :tetter¢TTB TT in a eire
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1 'Rubber star.rp endorsement u3", y;ith the date "July 13, 1911"

2 in a circle. "
3 "lIo. 5, ~7asllinston D C, July 15, 1911. The Riggs

4 lJational Bank, formerly Riggs & Co. I?a~T to the order of

5 Clarence Darrow, Ten Thousand nO/100 $~O,OOC.OO". 3igned

6 ",Prank !JIorrison, Sec;r. Special Ho.5." "8nclorsed in ink

7 "Clarence Darrov.-". Rubber stamp en,lorsemont npay any Bank

8 ~r Trust Co or order, prior endorsements guaranteed. Ju1 25,

9 1911, The Commercial lTational Bank of Los An[;eles. lTe\>TIlan

10 I Essick, Cashier." Rubber stamp en(lorsement "All }Jrevious

11 ! enclorsernents guaranteed. Pay to the order of any Bank or

12 Banker. Girard ~:a tion!ll Bank, Fhilade1prlia I .Joseph Wain, ITr.,

13 Cashier. August 1, 1911.~ 11 Pay to the cre1er of Girard

14 Commorcial Hational Bank, Philadelphia, Fa, July ::51, 1911,

15 all prior endorsements guaranteed, Ji'irst ITa tional BanI: of

16 Pittsburg, Pa, F H Richard, Cashier."

17 u:Uo. 9,;. ',':ashington, D C, July --" I beg paro.on; on

enclorsement IllIo. 2, 1911, T."

On cneck ~ro.5, on the face of the check, a rubber stamp

in red ink on tho face of t~Cle check "Hot over frl\15,ooo.n

check Ho. 2 I omi tted to read, if you v.-ill go back to tha t,

Pay to tho order

TlCbeck ITo,g. '.lashing ton, D C, July ::51, 1911. The
\

RiG3S TIational 3ank, formerly TIiggs & Co.

18

19

20

21

22

23

24 of Clarence Darron ]ifteen ?housand and nO/lOa ;:'lS OC'O. 00. "" ,

o.ppears in red int:: the \';ords \~'ri tten 1I170t over ~~:15,0('0I1.

25

26

Signed tl]'rank :.:o1'ri son, 3pecia1 no. 511 On face of check
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1 Endorsed. "Clarence Darrow", in ink; endorsed "C S Darro\v,

2 Trustee", in ink. ~ndorsed. in rnb"ber stamp "Pay an;y Bank

3 or Trust Co or order, prjor endorsements guaranteed, nug 8

4 1911 CommerCial Uational Bank of Los Angeles. IIe\','mn.n Essicl

3ndors.ed rubber stamp lTPay to the order 0 f

6 Girard National Bank, Philadelphia Pa, Aug 14 1911, all prio~

7 endorsements guaranteed. First liational Bank of Pittsburg,

8 Pa, F H Richard, Cashier." Endorsed rubber stam~' All prev-

9 ious endorsements guaranteed. Pay to the orcter of any Bank

10 or Bn.nker, Girard National Bank, Philadelphia. Joseph TIain,

11 Cashi ar. Aue 15 1911. IT

~-:p. 12 HHo.15. "'.7ashington, D C, Aug 3rd 1911. Riggs l;ationa1
<:

13 BanI:::, formerly 1U"ggs &; Co. :Pay to the or (ler of Clarence

14 Darro~ Twenty-five Thousand and nO/laC $25,00G.00"; signed-
15 HFrank Horrison, Secy. Special :r.o.5. 11 On face of check in

16 red ink is wri tten IlUot over ~)25,OOOll. ~ndorsed "Clarence

17 Darrow" in ink; endorsed TIC 3 Darrow, Trustee ll in ink;

18 endorsed. rubber stamp "24C Pay to the ordor of, the 7i rst

19 TIational Bank of Los Angeles, Cal., AugS 1911, ?quitable
FA ...

20 Savings Bank, Los Angeles, Cal. J G Carey, Cashier. 1I

21 Enllorsed lIPa~l any Bank or Banker, previous dmllorsoments
..

22 guaranteed. Aug 8 1 1911. First ;rational :Bank, Los Angeles,

23 Cal. 7,[ T Harrmond, Cashi er •IT ~nllor sed rubber stamp "All

24 prior endorsewents guaranteed. ray any Bank or Banl::or or

25 order Aug 14 1911. Fourth Street National Bank of Philadel-

26 pilia. 3-:19 R F Clark, Cashier. 3-39."
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1 "No.17. ~ashington, DC, Aug 17 1911. Riggs bational, ~

2 J3o.n~:, formerly Riggs & Co. Pay to the <r del' 0 f Clarence

3 Durro" $10,000, Ten ThoLlsand and. no/IOO. li'rank tier r is on,
l"""""'" ....-

4 Seey. Special no.5. 11 ':lri tten in reel. ink across the

5 face of the check: "Hot· over ~;10,000." Endorned. in ink

6 T1 018.rence 'Darroi";I!; in ink, 11 0 S Darro;;;, Trustee TT
• Rubber

7 stamp end.orsement: "Eq~~table Savint;3 Bank of Los lmr;eles,

IIPay to the order of Continental and. Commercial

9 National Dank 6240 of Chicago, Illinois, 6240, Aug 7 1911.

10 All "Drior endorsements guaranteed. Central ITa t iona1 Bank. Tl

11 This is rather confusell. Do ~TOU want to read thin?

12 18 AF?~: I am not familiar with it. I donTt know how.

13 I\E FOR:;): Endorsements "Oontinenrl!;al 8; Commercial national

14 :Bank of Chica80, I7athaniel Ii Losch, Cashier. 1t Endorsed

15 rur)uer stamp "Pay to tho order of Philadelphia ITational

16 Ban;.;:, Bhilad.elphia, Ta. Contindmtal &; Commercial lTational

17 Bank of Chicago. nathaniel R Losch, Cashier. ll

18

19

20

21

22

23

24

25

26

..:.
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13s1 "~. 24~ Washington, D. C., Aug. 18,1911. The Riggs

2 National Bank, formerly Riggs & Co" Pa.y to the order of

3 Clarence Darrow Ten thousand 00/100 Dollars, $1...0,000 00/100.-
4 Fr ank Morr ison, Secy. Spec in.l No.5." 1n~ red ink on the

5 face of the check, "Not over Ten thousand Dollars," Endorsed

6 in ink, "Clarence Darrow. Clarence Darrow, Trustee.

7 EQuitable Savings Bank, Ruby Wood, pay any bank or banker,

8 Aug. 22, all' prior endorsements guaranteed, the Citizens

9 National Bank of J.Jos Angeles, Cal., W. Woods, C·3.shier."

10 "~o. 30_, 'v'iashington, D.C., Aug. 21, 1911. The Riggs

11 i ~!ationa1 Bank, formerly Riggs & Co" Pay to the order of
00/100 figures,

12 Clarence Darrow, Ten Thousand/Dollars;'!t$10,OOO Oq,/lOOths. 1l

,.-

13 co· d':'llgne , "Frank Morr ison, Secy. Spec ial No.5." Endorsed

14 in ink, "Clarence Darrow." Another endorsement in ink,

15 "0. A. Tveitmoe,Treasurer, defense fund State B. T, C."

16 . Rubber stamp endorsement, "Pay to the order of Riggs

17 National Bank, Washington, D.C., the Anglo&- London Paris
-

18 ~~ational Bank, 11-17 Se..n Francis co, CaL, 11-17." And-19 in pencil ruark;-pencil writing, the letters, "O.K."

20 I and the foJ 10"1"ling figur es in column, "46-"

21\ MR. APPEL, We object to that as not being part of the check

22 hearsay, incoffipetent, irrelevant and imnaterial.

23 Mi.• roRD. It is an endorsement tnt is upon it, Whatever

. 24 i t may be ..

25 THE COrRT. Let me see it.

26 MR .ArfPEL. 1 add to fLy obj ection ther e is no founda ti on



964

1 laid for any reading of that pencil men.orandum on the

2 back of the check in- question; it is hearsay.

3 MR. 'FORD. 1 will state frankly to the court 1 don1t know

4 the significance of it, but it is there onthe check and

5 perhaps is absolutely immaterial, but as long as it is there

6 we want it read into the record. 1 don't see any sig-

7 nificance in it myself at aTI one way or the 0 tter •

8 THE COURT. "Let me see it, in view of the special objec-

9 tion. Appears to be a mere pencil memorandum haVing no

10 referenc e Whatever to the figures or to the matter under

11 consideration. Objection sustained.

12 MR. FORD. The document itself is in eVidence, your Honor.

13 Whatever may be upon it 1 simply want the record to show

14 "that the document was, was the ob1y object in reading it.

15 THE COURT. Tl1e pencil rremorandum apparently is no part

16 of the document.

17 MR. FORD. 1 would like to interrogate the witness at this

18 pOir.t--well, 1 will do that later.

19 "No. 50. Washington, D.C. Sept. 2, 1911. The Riggs-20 ~rational Bank, forn:erly Riggs & Co. Pay to the Order of

21 Clarence Darrow, Ten thousand and 00/100 Dollars,"

22 figures, $10,000 00/100", signed, "Frank ~iiorrison, Secy.
<"

mercial Natll .• Bank of Los .Angeles, Newman Essick, C:ishie
26

23 Special No.5." Endorsed in ink, "Clarence Darrow."

24 Endorsed, rubber stamp, "Pay any bank or Tr us t Co. or

25 order, prior endorsements guaranteed. Sept. 8, 1911, Com-
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1 Endor sed, "Pay to the order of Girard national Bank,

2 Philadelphia, Pa. all prior endorserlients guaranteed. Sept.

3 13, "1911, The First National Bank of Pittsburg, Pa.

previous endorsements guaranteed, Pay to the Order of any

Endorsed, rubber stamp, "Pay any bank or Trust Co. or

16-17." RUbber~stamp endorsement, "Previous endorse-

rren ts guaranteed, 'Pay to the order of any bank or banker,

In ink.

Endorsed, rubber staffiP, "All

Endorsed, "Clarence Darrow."

F. H. Richard, Cashier."

Do J.lar s • "

rr.ercial Natl. Bank of Los Angeles, Newman Essick Cashier.
....

order, prior endorsements guaranteed, Sep. 14, 1911, Com-
'<

bank or banker, Girard National Bank, Philadelphia, Pa.,

Joseph 'Wayne, Jr., Cashier. Sept. 14,1911. 11

"No. 52. Wash ington, D.C. Sept. 9, 1911. The Riggs

N& tional Bank, formerl y Riggs & Co. Pay to the Order of

Clarence Darrow Ten thousand and 00/100 rollars," figures,

"$10,000 00/100", signed, "Frank Norrison, Secy. Special
,. ~

No.5." In red ink on the face, "Not over Ten thousand

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19 Girard National Bank, l'hila. Joseph Wayne, Jr. cashier.

20 Sep. 20, 1911." "Pay to the order of Gir ard National

21 Bank, Philadelphia, Pa. all prior endorserrtents guaranteed,

22 Sep. 19, 1911. The First ~rational Bank of Pittsburg, Fa.

23 F. R. Richard, Cashier."

24 "No. 56__ "

25 THE COUHT. Just a rr:oment, Mr. Ford. ~~r. 'R:gers, Vlere you

26 ing the court room?
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,

....
3 you 'leave. 1 tad not qUite disposed of the incident that

4 occurred here a few IY,oments ago ',''Then counsel went on

5 with another question,but 1 deem it as well a little time

6 might intervene. ;.h. Rogers was not in the court roon, alJd

7 for the further purpose of the record 1 want to now state

8 what occurre'd and take such action which I feel must be

9 taken under t~e circumstances. !.ir. Ford was interrogating

10 a Witness on the stand, and with the approval of the court

11 was very properly asking him some questions not in the

record at that moment. Mr. Ford IS conduct was perfectly
~

12

13 proper.

14 J~, more or less material, and acroes the tarle and

15 in a tone of voice that was not heard by the judge of this

16 court but was heard by the defendan t himself and by

17 his attorney, :.lr. Appel; :.~r. Fredericks stated, according

18 to the s to. temen t made by defendant Mnd Mr. Appel, and

19 acquiesced in by Captain Fredericks himself, 'stated that

20 counsel would not have made the admissions if they had

21 not been able to prove them. Captain Fredericks un-

22 doubtedly weant this as a facetIous remark, but this is

23 not the time or place for facetious remarks of that kind.

24 Remarks of that kind ought not to have passed across the

25 table. The defendant himself and his counsel took excep-

26 tion to the remark, and here is where the serious offens
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1 took place: Captain Fredericks should have apolo~ized

2 for the r emar k and migr. t have ended· it. 1 feel that was

3 his duty. He 6(1\7 not to do so but on the contrary added

4 a remark to which the def_endant and his counsel took still

5 further offense and at which the court took offense. 1

6 have r efl ec t.ed on this mor e in the 1 as t thirty minutes and

7 1 cannot answer for myself as having done my duty towards

8 the main tenance of good order in this court room to let the

9 incident pass unnoticed. 1 feel that the facts as 1 have

10 recited them calls for more than a mere reprimand, which

11 was given, but 1 feel that it is an unlawful interference

12 witt the proceedings of this court, tending to seriously

13 interfere with the due course of the trial and constitute

14 a contempt of court for which Captain Fredericks io fined

15 the sum of $25. Following this incident and when the

16 court had directed the defendant, who appears as his own

17 counsel, and his attorney, :,~r. Appel, to be seated, and

18 had inforn:ed those gentlemen that the court would give the

19 rnatter proper l.a tten tion, :.!r. Appel cr it icised the language

20 and conduct of Captain Fredericks as being cowardly. Ttis

21 conduc t on his par t certainly tends to and does, whenever

22 it occurs, interfere with the lawful proceedings of this

23 court, and tends to seriously interfere With the due course

24 of the tr ial, and. 1 find him guil ty of contempt of court,

25 bearing in mind the arrgravating circumstances, the fine

26 assessed will be
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The Rige: s l!ational rank, forn~erly Riggs g. Co. 'Pay to the

18,
"56. Washington, D.C. Sept./1Sll.
.- ...

to be eXCU6 ed.

MR. FORD. (R eading )

going to take the remainder of the forenoon, and 1 rfight

expeditiously attend to 60n,e matters on the outside, 1 ask

it VI ill do.

and now if you desire to be excused the court will not

MR • APPEL. Your Honor-.,..

detain you.

MR. ROGERS. In view of the fact that this Witness is

THE COURT· Gentlemen, stop tbis right here. Trere will

be no more comments across the table between counsel. This

excep tion for wha tever benefit he may get from it. As far

as 1 am cor-cerned 1 think you ought to fine us more.

m • FREDERICKS. He can pay part of mine if counsel feels

THE COURT. You may proceed, \'<r. Ford.

MR • AprEt . Your Honor, on behal f of the defendan t, we do

not--we except to the conduct of the court in fi~ng his

counsel gUilty of contellipt of court during the trial of

this case, for having had the manhood to get up here and

defend his client. On behalf of myself 1 do not find

that the court has done anything more than he should do

in the finding, but in behalf of the defendant 1 take an

in not the time or place for facetious remarks. .

MR • FREDERICKS. The prosecution wDl be very glad to help

1

2

3

4

5

6

7

8

91
10 I

11

12

13

14

15

16

17
the court enforce that rule, as far as we are concerned.

18
....-v-=-'---______ THE COURT' 1 wanted to say this, :.~r. Rogers, in your presenc

19

20

21

22

23

24

25

26
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order of Clarence Da.l'row, Ten thousand 00/100 Dollars. 11

2 Figur es, $10,000 00/100. 11 Signed, "Fr ank Uorr ison, Secy •
.... '--- .,

3 Special No. 5. tf In red ink, IINot over Ten thousand Dollars.

4 Endorsed in ink, IIClarence DarrO'i'l. It Endorsed, rubber

9 guaranteed, Pay First National Bank, Detroit, Mich.,

19 thous and dollars. II Endorsed in ink, "Clarence Darrow. tl

11 previous endorsements guaranteed, Sept 33, 1911. First

12 ijational Bank, Los Angeles, Cal. ~age No.3. W.T.S.

Signed, "Frr'ffik Morrison,

In red ink, "Not over Ten

'Pay to any bank 01' banker, all

figures, $10,000 00/100."
...

Secy, Special No.5."

"No. 70. W<.':.shington, D.C. Sept. 30, 1911. The
.? -

Riggs National Eank, formerly Riggs & Co. Pay to the

Order of Clarence Darrow, Ten thousand 00/100 Dollara
ll

,

F. G. Srrith, Cashier.

Harr,mond, Cashi er • "

5 s tarr.p, "340 pay to the order of the Firs t National Bank

6 1. 08 Angeles, Cal. Sept 33,1911, Equitable Savjng~ Bank

7 1,08 Angeles, Cal. J. G. Carey, Cashier. 1t "Pay Riggs

8 ~!ational Bank, Washington, D.C. all prior endorsements.. .

10

13

14

15

16

17

18

20 Endorsed rubber stamp, tlpay any bank or Trust Co. or

21 . order, prior endorsements guaranteed, Oct. 6, 1911, Com-

22 mercial "ratl. Bank of Los Angeles, NeWltan Essick, Cashier.

1'3.y to the order of Girard National Bank, Phila-

24 delphia, rat All prior endorsements guaranteed, Oct. 11,

25 1911, the First National Bank of Pittsburg, Pat F. H.

26 Richard, Cashier. " Rubber stamp, "All previous
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1 ruents guaranteed, Pay to the order of any bank or banker,

2 Girard National Bank. 'Phila. Joseph Wayne, Jr. Cashier,

3 cct. '13, 1911. 11

4 "No. 77. 'Washington, D.C. oct. 16, 1911. The·

5 Riggs National Bank, Formerly Riggs & Co. Pay to the

6 order 0 f Clar ence Darrow, Ten thousand 00/100 Dollars."

7 lr~ figures, "$~OO/lCO", Signed, "Frank fl.orrison,

8 Secy, Special' No.5." In red ink, "No t over Ten thousand

9 dollars. II Endorsed in ink, l1Clarence rarro'N. 11 Endorsed

10 in ink, l1Clarence Darrow Trustee." Endorsed, rubber

11' stamp, pay any bank or trust Co. or order, pr ior endorse-

ment guaran teed, Oct. 21, 1911, Commercial Natl. Bank of.. ...
Rubber stamp

guaranteed. Pay to the order of any bunk or banker,

Girard National Bank, Phila. Joseph Wayne, Jr. Cashier,

October 27, 1911."

7 "No. 80. Washington, D.C. Oct. 25, 1911. The

-Riggs National Bank, formerly Riggs & Co. Pay to the order

of Clarence Barrow Ten thousand 00/100 Dollars. 1I In

Los Angeles, Newman Essick Cashier. l1

endorsement, "All previous endorsements guaranteed. Pay

to the order of any bank or banker, Girard National Eank,

Phila. Josepb Wayne, Jr. Cashier, Oct. 27, 1911." "Pay

to the order of Girard National Bank, Philadelphia, Pat

All prior endorsements guaranteed. Oct. 26, 1911. First

National Rank of Pittsburg, Pat F. H. Richard, Cashier~"

Rubber stamp endorsement, "All previoua endorsements

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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1 figur es, II $10,000. II Signed, "Fr ank Morr ison, Secy Sp eo ial

2 No.5." Endorsed in ink, "Clarenoe Darrow. tt . Endorsed

3 in irik, "Clarenoe Darrow Trustee." Endorsed, rubber

4 starrp, "240 Pay to the order of First National Bank, Los

5 Angeles, Cal. Oot. 31, 1911. Equitable Savings Bank~

6 L06 Angeles, Cal. J. G. Carey, Cad'1ier." Rubber stamp

7 endorsed, "ray to the order of any bank or banker, all

8 previous endorsements guaran teed, Firs t National Bank Los

9 Angeles, Cal. Page No.3 W. T. S. Hammond, Cashier."

10 Endorsed, rubber stamp, "Pay Riggs National Bank Washington

11 D.C. all pr ior endor semen ta guaranteed, Fira t National

12 Bank DetrOit, F. G. Smith, Cashier."

13 THE COTJRT. Gentlemen of the jury we will take a reoess

14 un til 2 0' 0 10 0 k •

15 (Jury admonished. Reoess until 2 'P.M.)

16

17

18

19

20

21

22

23

24

25

26




