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June 4, 1912. 10 o'clock A W,
Defendent in Court with counsel. Jury called; a1l present.

Case resumed.

BERT H. FRAUKLIN, on the stand for

further cross-examinsation.

#® ROGERS: Mr Franklin, ~--

THE GOURT: Wait & moment. ¥f you want, Mr Rogers,

e ROG?RS: We are both short a man. Mr Appel has my
record.

THE COURT: I think they will be here --

IR FREDERICES: You needn't wdl t for Iir Ford.

IIR ROGERS: Hr Franklin, will you be kind enough to tell us
at what date you had a consultation, the first time after
your arrest, with lir Davis and Mr Darrow together.

A I conldn't *ell you the date, lMr Togers. Shortly

alter.

Q How many days after? A I don't know.

Q Approximate it to the best of your recollection.

A I‘never neld what you might call a consultation with Ir

Darrow and lir Davis, except upon one occasion that I
remember at the vpresent time, what you call a consnltation.

I have met them together.

B

2 ell, what

4]
}-

is the first time you met them together
after your arrest? 4 I think the next day.

) Wnere? A I think a2t Mr Darrow's office.
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Q In the Higgins Building? A Yes sir.

Q What time in the day was it? A I don't know.

Q Anyone present besides yourself, lir Davis and Yr Darrov]
A I think if my memory serves me correctly at this time
that Judge licutt was there when I first went in.

Q Are you able to recall the conversation occurring at
that meeting? A Not at this time, no.

Q Or anything that was said there? A Oh, lir Darrow,
yes -- Mf Darrow, I remember, asked me how NMrs Franklin
was teking it, what she advised me to do; what my friends
advised me to do; what they said about it; who they balmed,

words to that effect.

Q Anything else that he s2id that you remember?

A Well, I =m not sure -- llo, I don't remember now just at

this moment.

] You remember what Lir Davis said on that occasion®

A ot at this time, no.

Q You expect to later® You say "not at this time".

A I may. |

Q Weil, would you be kind encugh to exercise your recol-

lection at this time and not later?®

IR FREDERICKS: That is objected to, may it please the
Court, assuming that the witness can by an act of the will
recall. '

MR ROGERS: I have a right to make that assumption under his

statement that he may later.




NI N T N T - T - T - T N T e S S S e S S e e
Sy U R W NN O w00 S Tt WY - D

© 00 =1 & Gl A W N e

THE COURT: Overruled. m
A I don't remember at this time.

IR ROGERS: You don't remember at this time. I am asking
you what the significance is of "not at this time”, may be.
A It might be possible, lir Rogers, that you would call
my attention to something that I would remember after nmy
attention has been called to it; if I 30 I will remember it.
Q@  With that understanding we will pass to the next

meeting which you had with Kr Davis and lir Darrow, and ask

you vwhen that was? A I don't know.
Q@  How long after the fir st? A I don't know.
Q Where did it happen? A4 I don't krow. I met Mr Davis

and Mr Darrow several times at hks office. On one particular.
time ahat 1 remember that was impressed on my mind, was the
14th day of January.

a] Before we get to the 14th dgy of January I want to call
your attention to other ﬁonsultatiqns or meetiﬁgs-or talks
with them, whatever you choose to call them. UMNow, the second
one, do you remember? A I don't remember.

Q You remewber axything thaet was said by either one of
them on that o casion? A I don't remember a second meet-
ing at all at this time particularly. It is impossible for
me to separate them and tell What'happened at any particular
neeting &xcept the 1l4th day of January.

Q Is that because On'thé 14£h day of Jenuary you started

naking a memorandum? A No sir, it is not.
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Q When did you start to make a memorandum?

772

A The 14th day of January.

Q You have been reading that memorandum from time to
time since? A To sir, I have not. It is not neces-
sary.

Q Didn't you say the other day on the stand you had
read it? A I said I had read it after Mrs Frmklin had
written it to see if it was correct. I read each entry
after it was made.

& I say, you read it from time to time? A UMNo sir, I
heve not; I have read each day's as it was written down,
after it was written, to see it was correct.

Q The journal of the day's proceeding ; those proceedings
might perchance be set dowh? A They were set down there
in as short manner as possible sé if I wished to refresh my
merory, and as a protection to myself, any certain trans-
action I wished to allude to it. It hes not at this time
becomewﬁecessary for me to do so.

Q Then you cannot remember the second meeting you had

with Ravis and Darrow; perchance you may remember the third?
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A 1 don't remember, Mr. Rogers. We might just as well

understand it; any particular meeting at a particular

date at this time that I had with lr Darrow or Mr Davis.

Q@ Well, now-- A 1 remember some important conversations
that we had;if you want them 1 will give them to you.
Q@ 1 am goirg to ask you for them. 1 would like first

to get some sort of a noticn, if 1 could, as to when those

- convergations occurred and what was said and where they

cccurred. A 1 amcertain 1 didn't put the dates down,
1 didn't and it is impossible during that length of time
for me to give you any dates as to these particular meet-
ings. 1 said 1 saw Mr. Darfow almost every day .

Q@ After your arrest? A Yes, most every day .

Q Did you ever sce him alone after your arrest? A vYes,
81ix «

Q Where? A 1n the consultation room of his office in
the Higgins Building. _

Q When was that? A 1 don't know the date. Shortly
after my arrest, within a week.

Q ﬁave you ever attempted to relate the conversation that
occurred then? A 1 think 1 have told the conversation,
yes, 8ir .

2 in your convérsation you told that, you say? A1
think so. 1 have told the effect of it, at least.

Q

v

Have you anything to add to what you said on your direct

examination?
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MR, FORD. FWe submit, that is not a fair way to cross-

examine the witness, to carry in his mind what has been

testified to, and by him.

THE COURT. There is no objection before the court.

MR. FORD. We object to it on the ground it is not a pro-

per form of cross-examination.

THE COURT, Counsel should make their objection before

argument, then we know what it is .« Objection overruled.

A

Read the question. (Question read.)

MR . ROGERS. Q  QAnthat subject, of course-1 mean.

A

Q
A

Q

Oh, you just want that subject?
ves, that subject with reference to that conversation.
You dontt want the conversation?

Yes, 1 do. 1 want all the conversation you had with

¥r. Darrow at your first meeting with him alone after your

arreste A 1 don't know where that was. 1 said 1

remembered one meeting alone with lire Darrow in the week

followihg my arreste

Q
Q

18 that the only one you remember? A No, sir .

Then you remember more than omne? A 1 remember more

than one, yes, si&r »

Q

1 asked you a few moments ago if you had related the

conversation that occurred at that time, all your conversa-

tion. A You asked me if 1 had anything to add to it

Q

not want to testify, because 1 am not sure but there

®

Yes. Have you? A 1 am not certain as to--1 would

scoaned by LAl LIBRARY
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"conversation you say happened with Mre Da'rrow the first

715
was a statement ‘made there at that conversation or another
one, if you want, 1 will give it to you.

Q Go ahead. A 1 dontt think you want it .

Q You need not worry about me., Go on and tell me what the
truth is about this, if you can. A 1 can, yes, sir.

Q Well, try it. A All right. Now, what is it you want?
Q@ 1 have told you 1 would like to have you relate the

time you met him alone after your arrest? A 1 dontt
know when the first time 1 met him alone, 1 said 1 had a
conversation, 1 repeated it to you, lr. Fogers, and 1
don't intend to be pinned down to any particular time. 1
had a conversation with ¥r. Darrow in the consultation
room of his office the week following my arrest.

Q Well, we got it within a week . You cannot give us any
time better than a wéek, but, go on and relate its

A 1 came in and Mr. parrow said; "Good morning", 1 said,
"Geod morning,?&.-Darrow." He says, "wave you talked
to Rogers"--pardon me, =-"irn Davig"~--pardon me.

0 We didn't say Rogers, then? A No, he didn't have
you until later. 1 said, "Yes," that 1 had. He said,-
"Well, if the arrangements can be made for you to plead

guilty and get a fine 1 will see that you get $3,000."

scoaned by LAl S LIBRARY
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Q Why-didn't you relate that on your direct eiamination

when you were asked sbout it? A Tor the reason‘I was not
asked. |

Q Weren't you asked for your conversations with Mr Dar-

row after your arrest? A To sir, I was not asked anything
about that conversation.

Q Weren't you asked for your convefsations with Mr Dar-
row after your arrest? A I don't remember; I may have.

If it is.in the record I was.

Q  Why didn't you tell that before? A If I was asked
about it I told it; I think I told it before.

Q You think you 3ia? A Yes sir.

LR FORD: That is ﬁy recollection, and counsel does not
state it correctly.

IR ROGFRS: There is no use stating that, because that is
misconduct and a'mis—statement of something that nhever
hgppened.

MR FREDFRICK3: We object to counsel's statement on the
ground that vhat the wi tnegss testified to, or what queStions
were asked him as to these guestions; the record is the

best evidence; it is taken down here in shorthand and the
examination went over several days and encompasses a great
many pages of shar thand, and if coﬁnsel_has'any impeaching
cuestions to ask this witness I think in all fairness to the
witness he should have the matter read to him.

IR ROSERS: 3But, it is not in there; you cannot read it.

That is the great difficulty with the suggestion made b

scanned by Ll LI BRARY
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IR FPORD: Ve object to thé question in this: It is a well

117
. A Amgeies Leunty Law CIDIRm S
counsel. I really am not expeditious enough or troublesome

enough to read something that is not in the record.

knovn facf © . the witness is not allowed to testify to
anything excéﬁt iﬁ.answer to Qdestions put to the w tness,
and the Witﬁess is not responsible for the questions put
to him by the prosecuting attorney.

THE COUR : The quection is good and sustained, and the
answer is stricken out.

IR ROGERS: Exception.

Q By lir Rogers: Did you relateithat conversatioh, or
attempt to relate it, upon your direct examination?

A I either related the conversation that I had with lr
Darrow, or the conversation I had with Mr Davis; I don't
remember whifh. I had one with each one of them on that
sub ject.

Q Did you have any more than one conversation on that
subject with each one of them? A Just what do you mean by'
"each one of them"? At different times, or together?

Q I @ean Mr Dgvis and Mr Darrow. A& At different times,

¢

or together?

4] 3eparately. A Yes sir, 1 think separately and to-
gether.
Q How many conversations did you have with Lir Davis

seperately from Mr Darrow?

MR FREDERICKS: That is objected to, may it please the Coirt,

scanned by LALAY
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178
as miéleading, unless i1t is shown in the question that it
refers to thi: subject.

MR ROGERS: It does. I am referring exclusively to this
supjecf;
ME FREDERICKS: My objection is withdrawn with that cxplana-

tion.
A Fumerous conversations with him on that sub ject.
Q Where?® A I think on & courle of occasions at my own

office, oﬁce or twice at his office, several times at Nr
Darrow's office.

Q Now, I Willlask jou if you didn't answer this way,

page 586, this is lir Ford's question: "Q Did ybu have any
conversation af any other time wifh.Mr Darrow in reference to
your case or the plea or the result of your case? A T neve
discussed with Nr Darrow or any other person anything in re-
gard to my defense that wo uld be put %p fir me in the
Superior Court, anything about;m& caig/%ne way or the other
in any way, shape or form, other than this, upon oﬁe ocea-
sion; I visited the office of Kr Darrowuwhen he tqld me that

Mr Davis, he thought, had arranged for me to plead guilty

| to one count in the information of attempting to brige

George N Lockwood and thét I world be fined the sum of
$5,QOO which they would pay, and that he would give it to me
for the protection of my family until I coudd build myself
in the community, the sum of $%,000." 7id you say that?

A I did.
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‘didn't have you until later. 1 said, *Yes™, that 1 had.

| TEE COURT, You want a ruling on this?

718
MR« FREDERICKS. That is ohjected to onthe ground it is

not impeaching the witness' testimony in any way, shape or

MR. ROGERS+ We will see. Read the answer of a moment
ago and we will see if it is.

(Answers read as follows: "1 came in and M. Darrow said
"Good motning", 1 said, PCGcod morning, Mr Darrow." He
says, "Have you talked to Rogers"--pardon me--Mir Davis®,

pardon me." Q" He didn't say Rogers, then] A No, he

He said, "Wéll, if the drrangements can be made for you
fo plead guilty and get a fine, 1 will see that youvget
$3,000, Q Why didn't you relate that on your direct
examination when you were asked about it? A  TFor the
reason 1 was not asked.")

MR . FREDERICKS« Ve éubmit, your Honor--

MR . ROGERS. What follows?

(Answer read by reﬁorter.)-

Q Now, is--

MR « FREDERICKS «+ The objection is--

THE COURT® Your objection is sustained, Captain. Fredericks

1 have it.

MR. ROGERS. Q Why was it--at this conversation 1 just

b

related to you was that the same one which you are referring

to now? A Which 1 did refer to a few moments ago,do ¥y

scanned by LALAWLIBRARY
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remember , but in regard to his pleading guilty and ¥ Darrow

780

mean T

Q@ Which the reporter just read? A Yes.

‘Q That is the same one youspoke of when youv spoke?

ags 1 have read to you'ffom the record? A 1 think so, yes,
Sir . |

Q That is the one you referred to? A .1 think so.

Q Now, you say on several occasions that happened? A No
1 did not. |

Q You did not? Now, is that the only comersation you

s ver had with ¥Mn Darrow alone about your defense, your
case, or any aspect of it?

MR . FREDERICKS. We objection to the question as being a
double question. Now, this witness has answered in regard
to conversations in regard to his d;}ense; and he has
answered one way regarding thate. That is, that certain
things occurred. Now, he has answered in regard to
conversations in regard to his pleading guilty and said
there were many of them, but he has the question now
doubled up and the answer would be absolutely unfair if

he attempted toanswer them both . This witness has separa-
ted the conversations which he had in regard to his defense,

as he called it, and #ays he never had any except what he

has related, or perhaps said he never had any, 1 don't

paying him a certain amount of money in that regard he

has made the staterent that those were the conversations

scanned by Lol s LIBRARY




© 00 3 o Ot = W DN =

N DN DD N DN DD ke e e ped ped e ek ek e
Sy U A W N H S 9O 0o Ul W N = O

781

aml conversations in regard to that were many, and at

different times, so to couple those two together and

.pay--and ask that question he has asked here makes a

double question out of it and is unfair to the witness.
THE COURT+* You understand the quwestion? A Very well,
1 think. ‘

THE COURT. All right, overruled.

MR, FREDERICKS ~ We would like to have it read. (Last
question read by the reporter . )

A 1 never-discussed with Mr, parrow or any other person--
1 will answer that question my own way--1 never had any
diacussion with ¥r, Darrow, Mr Rogers--Mr. Davis or any
other attorney in regard to my def ense. 1 did have some
conversations in regard to my pleading guilty and what 1
might possibly gets

MR. Rogers. Q Whaf 1 ar reaching now is, is that the
only conversation you had with ilr, Darrow about your case,
about youwr defense or about any aspect of your case with
Mr, Darrow alone? A 1 can't answer that question the
way you ask it because it will be necessaryrto geparate it;
1 can't do it. |

Q All right; didn't you answer it this way . 1 am reading
from your own answer, page 586. A  Read the question

f irst, please, so 1 will know what 1 am ansWering.

Q All right: "Q Now, did you have any corversation at

any other time with Mr. Rarrow in reference to your case

scanned by LAl seLIBRARY
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the pleas or the fesults of your case? A 1 never dis-
cussed with Mr. Darrow or any other attorney in regard to

-y defense that would be put up for me inthe Superior Cowrt,
anything about my case at all one way or the other, in

any way shape or form other than this; on one occasion

1 visited the office of Mr« parrow, and so forth." Now, 1
am asking you did you ever have any other conversation than
the one you have atterpted to relate with Mr. Darrow abou£%~¢%
your case or your pleas, or anything about your casé at :
all one way or the other in any way, shape or form?

A You mean with him alohe or in cémpany with some other
berson?

Q We will take it both ways. A Which way?

Q@ The first way, ir. Darrow alone. A Well, Mr. Rogers,
that is a very very difficult question for me to answer
in the way you ask it .

Q 1 am asking you=--iust wait until 1 get through.
MR,FORD. 1 ask the witness be alloved to finish his
answer »

THE COURT+ Go aheade. A 1 have a recolkction of dis-
cassing one phase of thia case and possibly what might
have been breoght up where 1 tried myself--now, just a
moﬁent, if you want me to repait that conversation 1 will
try to give it to you. 1 don't want to do it.

Q 1 domit care what youwat to do, i Frankline. 1 am

asking you to answer my Question. Did you or did ycu not,

scoaned by LAl S LIBRARY
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783
that is the question and 1 would like to have youanswer
it. A i think 1 did, yes. o
this way , this question this'way: . "Q Did you have any
conversation at any other timewith lir. narro?w in reference
to the pleas or the results of your case? A 1 never aois-
cussed with Mr. Darrow or any other person anydlng in regard
to my def ense that would be put up for me inthe Superior
Cour t, ahything atnutkmy case at all gne way or the other,
in any way, shape or form other thén this; upon one
ocgasionAI visited the office bf ifrs parrow, and 80 fgﬁjﬁ;ﬂwAf

-éizNOW, if you did have other conversations why was it
yéu made that answer?

MR, FORD; Now, if the Cowrt please, we desire that the
Qhole of that record be read to the witness. At the end

of that answer there were some objections made on the part
98 counsel and the succeeding question was, did you at any
time discuss with the defendant, Mr. Darrow, the possibilit]
of your going to the penitentiary upon such charge.

THE COURT. 1 will give ir. Franklin my record and let him
look it over .

MR « FORD. page 588.

MR .. ROGERS * i1f your Honor please, he can answer the

ques tion for the Wifness, of course, and of all the mis-

cornduct that ever 1 saw in an attempt to give the witness

the answers we are getting the worat in this case, Sir, %nd:

1 except to it.
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‘MR +» ROGERS. Absolutely, no, sir. He may take your

784
THE COURT® You have no objection to the witness taking

the record?

record but the district attorney has no right to get up
here and tell the witness how to answer it, or what to say,
or call his attention to it.

THE COURT* 1 quite agree with you if that were true it
would be misconduct, but it hasn't imressed me as being such
a suggestion. The witness has the record of them. He
ought to have a clear field now in order to examine it.

A 1 don't care to read it, thank you.

THE COURT . All right, youare entitled to it if you need it.
Can you answer the question without reading it?

A 1 haven't testified t¢ anything this morning contrary to
what 1 testified to when that examination was taken.

MR « ROGERS+ You agrée, do you, that that is all the
convergation you had with him about your case at all one
way or the other, in any way, shape or form? A  About

the defense of my case; what my defense might be, did 1
appear in court fqr trial., You understand it very well.,

Q Anything about my case at all one wWay or the other?

A vyes, sir . |

Q. in any way, shape or form? A That is correct, in regard
to my defense that came before that. ¥Read it altogethef

and you will understand it.

MR, FREDERICKS+ Other than this.

scanned by 8L S LIBRA
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MR . ROGERS. He has answered the question, "Other than
this", and then you related-
-MR . FREDERICKS There B another question goes in there
between that.
NR. ROGERS  No,there isn't another guestion goes in
between . |
MR . FREDERICKS & Thereis an interruption there.
IR . ROGERS. Just one moment. Go ahead, that is allby Mr |
.ﬁqr@-fiq;«,?fhaf is all there is. That is not a Quesfion,
it is a direction.
MR, FORD:‘, There is a questionfollowing that.
THE COTRT Well, the witness has had an opportunity %o
consult--has had an oppor tunity to examine the transcript
of the page pointed out if he wants to. 1t is here any
time you want it, ir. Franklin.
A Thank you, 1 don;t care for it.
MR. ROGE RS.8} Now, relate any conversation that you claim
" occurred between yourself and kr. parrow other than the
one you have given after your arrest at which you s¥ no one
was present, M Darrow alone, no¥. A vyes, sir, 1 will
reiafe it . 1 asked Mr. Darrow--you allow me to go a little
ahead.
Q‘ Go any way you like. A 1 saw in the newspaperthat the
d istrict attorney had traced the money. Now, just a moment

and I will tell you the whole conversation.

Q Go on, 1 am not stopping you. A And that the distrp
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"into my hands, and that the money he had was marked money .~

“him by Swmml.Gomperé.“ -

86

attorney was able to trace the money from the safety

deposit vault into the hands of Mr, Darrow and from that

1 asked ir. Darrow if there was any way that money'ébuid be

traced and he said, "No, that money was sent directly to

—

Q Well, if it should not be true that any money was sent
directly to him by Samuel Gompers, it is most unlikely, is
it not, that Mr. parrow should say such a’thing? A Then

he told an uniruth .

sconned by AL BWLIBRARY
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nith1l|Q@  That is the way possibly you did.
IR FORD: If the Court please, we object to that.

IR ROGFERS: Just as competent as his remark.

IR FREDIRICKS: Oh no,he is on the witness stand.

Z0GER3: Yes, and I am_cross-examining him. TNow, is that
the conversation you hesitated so much to.give us and you
didn't want to give us? A No, that is not the one.

Q Well,  shoot the one over that yodﬁidmﬁt want to give

Nl o0 -~ (o2 ot > (VM) [\
(el
5

us. A All right.
10 | R Tell us where it occurred, when and under vhat cir- —
1] | cumstances. A In the office of Mr Darrow,vI asked him

12 if there was any record kept at the séfety deposit depart-
13 | ment of the visit that Nr Harriman might have made'the morn-
14 | ing that I was to be given the $4,000. He said: "You don't
15 | need to worry about that part of it, becaﬁse Lir Harriman

took $500 of the money he got at the same time and paid of

16

17 18 mortgage so he could account for being at the safety

18 devosit department that mofning." [ §

19 Q And you hesitated to tell us that; now, why?
920 A I 4did, becsuse 1 didn't want to injure M? Dar;ow any

ZL more then I really had to, and if the question had been
99 asked me I would have answered.

93 Q0 - You think a conversation 1ike that injures him?

o4 A Yes sir, I do.

2 In your solicitude for his welfare you hesitated?
zz A I wasn't asked the question before till you asked ity
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Q Well, you are asked now;if you have got any more let's

| 788
Q Weren's you asked if you talked to him alone &nd to

give the conversations? 4 Oh mo, I don't think 0.

hear them. A I don't recollect anything particular at
this time. ' |

Q Well, refresh your recollection and proceed and tell
us any more that you have got in your mind that Darrow
ever sai@ to you. A With Mr Darrow alone?

Q Yes, after your arrest;' A I had numerous, nof ex-
actly conversations, but numerous meetings w th him in
which he asked me in regard to my wife and the state of
her mind, and the'state of mind of ny friends, and what
they had advised me to do. |

Q Well, anything else, now, that you can give us?

A I don't recollect anything else Jjust now.
2 Did you include those two statements that you Jjust

now made about that the money came direct from Samuel
Gompers and that Harrimen paid o f a mortgage, and so forth,

aid you include ali this in your statement to the District

Attorney? 4 I either included it in my statement %o the
District Attorney, or else told it to him afterwards; 1
don't know which. ' —
Q@ Isn't it a fact that the District Attorney told you
those thipgs? A llo, he ¢id not.

o Tamely -- A And you know that he didn't.

2 Back up a moment until I get through with my at estion.

IIR FORD: I object to the wi tness being told to "back u
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P ROGERS: Possibly so; you needn't back up.
A I don't intend to, don't worry.
Q When you related these statements to the Distriect

789

not a proper way to talk to = witness in court.

Attorney, did he tell you that he bad_ﬁiaced the money
direct from Samuel Gompers, or did you tell him that Darrow

t01ld you so? A I don't remember whether I made that

statement at the time I gave Mr Ford the written statement.

Q I am not asking you that. I am asking you wvhen you

4id tell the District Attorney sbout it? =~ 4 I don't remem
ber. |

Q What is that? A I don't remember.

Q You don't remember whether he told you or you told him |
A I do, yes sir.

Q Wow, which was it, now, that you dd remember?

A I told him what Mr Darrow had said. |

Q When wgs that that you told him? A I don't remember.

Q Why don't you remember? A I don't know why; state of
mind, I guess. | |

Q When was it that you told him that Nr Harriman --

lr Darrow said to you that Mr Harriman had fixed it 21l up,
you lmow, so he could pay the mortgage off that morning and

account for his presence at the safe deposit box?

A I don't remember.
Q hen was it with reference to your statement that you
made? A I don't remember. Afterwards, though; I might
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have made it in that stétement, but I don't think so.

Q How,_before you made that statement that Darrow told
you that, to‘the District Attorney, you had read one of then
in the newspapers? 4 One of what?

Q One of the statements in the newspaver, hadn't you?

A What statement is that?

Q That statement that Mr Darrow had received the money
direct from Samuel Gompers. A I never read that in the
paper to my recollection.‘

Q  And thet the bills were marked? A I remember a conver-
sation in regard to them being able to trace up the money,
but»nothing to do with Mr Gompers that I recollect of at
this time.

Q You couldn't give us any sort of a notion as to when
it was that you told thét glleged conversation about MNr
HHrriman to the Distriet Attornmey, could you?

A Abbut Mr Harrimen?

Q Yes. A In what parficular part do you mean? The con-
versation 1 had with Mr Darrow in regard to Mr Harrimen?

Q When it was that you told the District Attorney that
such a conversation as you allege had happened.

A Repeat the conversation; I don't know what you mean.

scanned by LAl s LIBRARY



© 00 =3 O Ot = W N

DO DY DO DY DD DO DD bt e ek e ek e ped e
S OB W N R S ®© 0 =13 Ul R W N O

191

Q@ And the one you are talking about just now with refer-

ence to what Mn.parrow stated to you about Mr. Harriman

‘having his alibi all fixed up, that is, that he was down

there to the bank and got the money to pay tre mortgage?

A 1 don't remember, but it was about the tire that it
appeared inthe paper. 1 doni1t remember. 1t wasn't

very Jong, 1 don't think, after 1 was arrested.

Q@ About the time that it appeared inthe paper? A 1 think

along about that time. g

Q Any way of £ixing it at all? A 1 was quite solicitouss
about it myself. |
Q Any way of fixing it at all? A UNo, 1 wouldn't attempt
to.

Q Wasn't possibly after you read it in the paper, was it?
A 1 never read it in the paper, to my knowledge now. 1t
was not necessary for me to do it.

Q You just spoke about it appearing inthe paper A Not,pay-
ing off the mortgage, 1 didn't say was inthe paper.

Q What did you say was inthe paper about Harriman?® you
just referred to in your answer a moment ago?

MR« FORD. We object to that question as not a proper
question that he said he saw anything in the paper about
Hafriman. He testified here what he saw inthe paper about
the money being marked and he went down and asked ire Darrow

about that , and then he got that answer.

THE COURT' Objection sustained.
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" in the paper? A 1In regard to what?

Q@ Yourcead it before ygu attempted to tell that td the

792

MR . ROGERS  Exception.

Q@ You mean to say you did not see anything about Harriman

Q 1n regard to his participation in the matter and his
getting the money down at some bank down there, or some
s aféty deposit or other? A No, 1 dontt remember of
seeing any such thing in the paper. 1t might have been
there and 1 might have read it.

Q 1t might have been there and you might have read it?

A 1t might have been, yes, BiTr

district attorney, didn't you? A 1 don't rermember reading
it at all. 1 donyt think that statement was ever in a
paper. | |

Q You said a moment ago it might have appeared and you
migt have read it. A 1t might have appeared and 1 might
have read it, but 1 don't believe it was in the paper.

Q Now, ts there anything else you can say lir Rarrow said
to you while you and he were alone, after your arrest?

A On, 1 don,t remember anything par ticularly now. The

conversations were along the lire s--do you want me to tell?

———i

Q Of course, or 1 wouldn't ask you. A One thing 1 recol-
lect, Mr. Darrow asked me how large the cells were at

San Quentin and Folsom, how the accomrodations were there
and 1 explained to him to the best of my ability. 1 was

thinking of it seriously myself .

¥
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" Q Do you know Mr FHarschberger? A 1 may know him when

Q ;n the Waldorf Saloon, that is inthe Chamber of Com-

Q@ You were thinking seriously of it yourself? A wvyes, 1

Was.

1 see him. Yes, 1 know ir. varschberger, 1 know who you

mean, yes.

merce Building on Proadway just below the Chamber of Com-

merce Building, 1 think, approximately the Herald office--

A Yes, sir . -
Q@ Did you have a conversation with ir. ﬁarschberger then
‘within a fery few days after your fine here, this $4,000
fine, in which you said to lir. Barschberger that, "O0h, that
didntt worry me a damn bit, 1 knew 1 was not going to go
up"? A Yo, sir--

Q Or words to that effect?

MR . FREDERICKS®' Just a moment. That is objected to on the
ground no foundation has Been laid; it is not an impeach-
ing guestion and itlis not intended to impeach this witness
on any of the testimény he has already given, the time
which he has referred to as being worrying about the cells
was a time long before any proceedings in court and the
time to which the conversation is attracted is the time
éf_the proceedings in court; they are two separate and
distinct times and occasions and therefore, not impeaching,

even though he did say that, and we object to it on the

ground no foundation has been laid.
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IR ROGERS: I can show at all fimes, no difference whether

I am impeaching this particular matter or not, I can show

‘statements by this witness that he knew he was not going to

g0 up. and he was not going to have any trouble g%dwﬁgtggﬁ,
all grranged. 1 can show any matter,whetherI show it noEjI
showed it yesterday. ‘
¥R AFPPEL: The witness, if your Honor‘please,\h&s stated
that he was very solicitous of certain things; for instance, -
he said that he felt some little care, some little worry
about the fact whether or not this money conld be traced from
the safety deposit box and so on, and then he has made severa
étatements that he felt some worry about other things, and
upon that ground he pretends to have had some conversations
with Mr Darrow concerning the matters which would aprear to
him to be important. _ How; if we can show, if your Honor
vleases, and if this jury do believe that the witness here
during all of the time from the beginning of fhis transact-
ion to the very end of it, had absolutely no worry about itr
that, on the contrary, he knew and figured énd’expressed his
mind upon the subject thet if this case didn't worry hiﬁ at
2ll, that. he knew he was going to be turned loose, I say h=
it contradicts him in that particular and we have a right to
show it, if your Honor please, and we can only show it by
such expressions as he must have made, or may have made to
others. ‘e cannot, of course, go into his mind excert by

showing his exrressions in that respeect.
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THE COURT: Objection sustained.

Q ‘By Mr Rogers -- Didn't you say to MNr Harschberger, at

the time and place indicated, "I was not worried about it:
knew 211 the time I was going to get off"? |

A When was that?

KR FREDERICKS: Just a moment --

MR ROGERS: That is direct, or wi thin a day or two, or a few

days after your socalled fining in the next department --
MR FREDERICKS: Just a moment. CThet is objectel to --

Q By Mr Rogers -- you snd he td king together, other

persons being possibly vithin hearing, but not participating

in the conversation?

IR FREDERICKS: That is objected to on the ground no
foundation has been laid, and it does not serve to impeach
this witness in any way on the testimony he has given, the
time referred to in the impeaching question being clearly
the time that he was brought uwp in court hore and not the
time he was talking 2bout when he was talking with Mr
Darrow about being‘worried.

I'R ROGERS: Any statement this witness mde, in the doe-
trine laid dowm by the Arpellate Court and affirmed by the
Supreme Court, is relevant and material, and I would like
to. read you that decision. Any statement that he nade,

a witness of this kind, with respect to that matter, is
material and is relevant.r How, your Honor's attention has

been directed to one metter that occurs here this morning.
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ments of this kind; I can contradict him by his state of

_ 796
That is not the only way that I can contradict him. I can

contradict him about his whole line of testimony by state-

mind, his feeling; I can show by his owvn statements his

state of mind and feeling without even asking him about it.
If I can show he kmew all the tiﬁe he was going to get off,
as he said to Harschberger "I knew all the time I was going
to get off, I was ﬁot worried about it", what a significant
statement for a man to make. It in@icates his state of mind;
his condition of mind, not only on this matter here, but upon
his whole condition of nmind and is explaining what he did and

what he said.
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Witnesses of this kind, under the statement of the Supreme
Court can be interrogated concerning every statement they
make in the matter. 1 will show your Honor the exact
authority for it.

MR . FREDERICKS. The point which 1 will make--and 1 with-
draw the others--simply to call your attention to this
point, that the question is ambiguous unless the witness
understands and unless it is shown in the record what is
meant by "all the time." That is where the vice of it
is

THE COURT. That can be followed up and cleared up. 1
fhink counsel is entitled to his question.

A Read the question, please. _

MR « FORD. 1If it is your contentionﬁhgm any other persons
are within hearing, we are entitled to have those names.
MR . ROGERS. All 1 héve to show is to lay the foundzation

to show those persons present who heard it. 1 don't have
to show everybody that heard it, ©but the one that heard it.
THE OOURT* Qbjection overruleds You may apswer the ques-
tion.

A 1 have asked for the reading of tre question, your Honor
THE COURT* pead it. ‘

(Question reads ) A 1 donrt think, Mr. Rogers, thatl
ever had such a conversation with UNr Harschberger . 1n fact,
1 know 1 never used those words. 1 may have possibly have

used words from which he draws that inference, 1 donit K1oW .
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Q What did you say, "words fror which he drew that infer-

encet" «~“A 1 don't say 1 ever said anything about it. 1

‘don't remember of ever talking to ir. warschberger about it

at all. 1 may have done so. 1 met him numerows times at
the Waldorf Cafe at lunch,

Q@ You deny saying that? A 1 do not. 1 demy using that
language, yes, sir, to him or any other person.

Q@ Or in substance? A No, nor 1 never said anything

from which he could draw any such conclusion as that.

Q@ Then you dény making any statement from which he could

draw a conclusion of that kimd? A Qf that kind, yes, sir.

Q Why didn't you deny it a mment ago when you made the

s tatement in which you said ycu would not deny it? A 1
have thought of it since that.

Q@ You have thought of it since that. Which is true,

what you said twenty seconds ago or What you said now?

A poth of them.

MR . FREDERICKS. That is objected to as assuming they are
not bbth true o

THE COURT®~ Objection overruled. He may explain. What is
the answer? A 1 have no explanation to make.

MR » FREDERICKS. He did answer it. He said they were both

true.

'Q BY NR. ROGERS. Both true . One that you do deny it

and the other you do not. They are both true, eh?:”

A That is what you draw from what 1 say .
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hear if you have any more?’ A Conversations 1 had with
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MR . FORD., We object to that as argumentative . Counsel

can argue that to the jury.

Q@ BY MR- ROGERS* ©Now, 1 was proceeding when 1 branched
off to the worrying proposition, that you vouchaafed to us,
1 was proceeding to get yowr statements concerning what
you claimed Mr.» parrow said to you and 1 undérstand you to
say you. don't remember any more than you are giving us, is
that correct? A Not at this time . You miight call my
attention to something 1l remember .

Q DNow, take all the time you need to think and let us

M, pafrow alone, or other persons?

Q Alone. 1 will get to the comwersationw with other
persons shortly « A 1 donjt,at this time, remember any
other. | ‘

Q Did you have a conversation with Mr. Ravisalohe about
this matter, after your arrest? A Which particulér mat-
ter do you allude?

MR . FREDERICKS® That is objected to onthe ground it is
hearsay, not cross-examination.

MR, FORD" 1f counsel seeks to lay the fourdation for
iipeachnent by Mre pavis there ﬁ a proper way to do it.
MR+ ROGERS. Wait a minute--

MR . FREDERICIS of coursé, we cannot tell--—

NR. ROGERS® Of course, you cannot, therefore, the objeﬁ
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is not well taken at all.
MR . FREDFRICKS. 1% ce;'tainly is.
MR- Rogers. § Did you have a conversation with lMr. Davis
alone at any time sime your arrest? 1t is prelimirmary?
MR . FREDERICKS, 1 will wifhdﬁaw it.
MR . ROGERS* xhat is very kind of you because your objec-

tion ies not worth the time it took to make it.
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THE COURT: Gentlemen, keep out of personalities.

IR ROGER3: Yes sir, I am trying to.

A Ask that ocuestion again, or read it. Now, if you %ill

tell me to what matter you allude, I may be able to answer
it.

Q By Mr Rogers -- The same matter of your arrest, of your
participation in this alleged bribery in this case of yours,
and any.aspect of it, that is what I am talking about, and
have been for the 1ast hour. I 111 call your attention

to that, to your case, or any aspect of it; I am asking you

if you had any conversation with NMr Davis about it alone?

MR FOﬁD: We ob ject to that guestion on the ground it is not
proper cross-examination -- it is not cross-examiration at
21l. This witness was not allowed to tesfify on direct ex-
amination to conversations had with Mr Davis alone, and it
was not gone into by the prosecution. Now, it is not proper
cross-examination. Counsel, of course, can, if'they desire,
show that this witness has made some statements to Mr Davis
at some time, contradicting his present testimony. If that
is the object of it, then we raise the additional objection
that no foundation has been 1laid as to time, place and
persons present, and then they can ask him if they said what
was said, or ask him if he said such and such a thing.

THE COURT: Objection overruled.

Q By Mr Rogers -- Did you say you had not?
A I don't know just what you mean. 7You have asked abhput
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five @uestions in one and it is imposéible for me to answer.
Q By Mr Rogers -- Did you have a conversation with Le
Compte: Davis about your case, your s tuation, being arrested

fo:ithisfbribery, your situation as a defendant, or any
aspect of it, orbabout.your plea, or any aspect of it,
anything cbnnected with the whole matter. UNow, is that
broad enough? A Too broad; that is the great trouble
with it.

Q Anything about it at =ll.

IR FREDERICKS: e request the Court theat the witness be
instructed to answer that "yes" or "no", when we will ob-
‘iect to the fol}owing question.

*

THE COURT: Ygé; I.%hinz thet question can be answered

"yes" or "no", Mr Franklin.
A Yes.
Q By lr Rogers -- ¥ill you please relate your conversa-

tions with Mr Davis, after your arrest?

MR FREDIRICKXS: That is objected to, may it please the
Court, upon the ground it is incompetent, irrelevant*énd
immaterial; hearsay, and not cross—examination. It cer-
tainly is hearsay, it certainly is not cross-examination;
there is but one method by which the testimony of a witness
can be impeached by showing that he has made contradictory
statements and that is by asking him "Did you rot at such
and such a time, and such and such a place, such and such

persons being present, say thus and so?" If he denies |
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1 | those who were present may be called to testify as to
2 | whether he di~ make such a statement or not; but it is
3 |absolutely hearséy to ask this witness to detail conversa-
4 | tions thet he had with LeCo%&e Davis. The people alone --
5 the‘only réason why this Withess could give testimony of
6 statements which occurred in LeCoé&e Davis' presence would
7 | be because this defendant was there present at the time the
g { conversation occurred, and on that theory the evidence or
9 mattef wes gone into on cross-examination, and I believe one
10 | conversation was brought out in whioh Nr Davis was present;
11 | but the defendant was present, and the admissibility of the
12 kquestion depénde& on the presence of the defendant. The
13 | people would be absclutely powerless to refufe‘any testimony
14 | ©f this kind i1f this witness were permitted to detail state-
15 | ments which he had alome with lir Davis. There is a way
16 provided by law for feaching thatpoint, end this is not the
17 | ¥y, and would leave us absolutely powerless if this way
18 | were rursued.
19 MR ROGERS: I found my position in this matter upon the
20 language of the Appellate Court: "The jury has the»right
2i to believe the witness, but the defendant has the right to
22 investigage every motive, every statement, every act, and
99 everything" -~ you cannot get it much broader than that -
o4 "that night in:every reasonable way have ififluenced him in
25 his testimony and to have the jury know this tefore rassing
26 its judgment."
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Now, if this witness who has seen fit to relate
conversations with !r. Darrow also had conversations with
Mr, pavis, who has been brought into this matter by the
witness, we have a right to those conversatioms. Before
1 can introduce Mr« pavis, if your Henor pleases, to contra-
dict him, 1 must lay the foundation by_saying to the
witness: "Did you not say thus and so atn%EChand such a time
and such and such persons present?" That 1 must do if
1 am going to lay my foundation, but 1 have a right with
this kind of a witness to inveétigate everything he said,
every thing he talked about, everything he tried to do, and
here is Mre Davis, who was appearing for him at the time,
hi® lawyer, to whom he would be likely to talk,ard 1 want
to know what he said to ¥r. pavis, then, if 1 see anything
worth contradicting 1 will lay tre fourdation and put e
pavis on, that is myvright; 1 have a right to come and
say, "Did yougo and talk to Chief Justice Beatty of the
Supreme Court? What did you sy to him about this ﬁatter?“
Most assuredly .
MR . FORD. .f the court please, counsel has a perfect right
to inquire tnto everything affecting this witness, his
conduct, his relation to the case--the question raised here
waé not the particular thing about his havirp, received
immunity--they have a righkt to go into all those matters,
but there is a way provided by law for that. You cannot

go out at random and ask him if he had conversations with
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every Tom, Dick and Harry in the universe without direct-
ing the mind of the witness to it, and without giving the
prosecution an oppertunity to see the relevancy of it.
Your Honor is not going to permit evidence to go into this
court unless there is at least some apparent relevancy
between the question that is being asked and the guilt
and innocence of the defendant and the relation of this
witness. to the case. Now, 1 cannot see any apparent
relevancy whatever in a lot of particular conversations

between this witness and Mr. Davis. If, on direct examina-
b

tion, he had testified concerning certain conversations and

they wanted to go into that, the relevancy would bk at once
apparent and if they desired to cross-examine along that
line it would be proper. This witness was asked about
certain conversations ltween himself, the defendaﬁt and lr.
pavie and if they desire to go into that matter it is per -
fctly proper, if this witness has at any time said anything
to Mr. Davis contrary to what he has now testified, they can
say , "ir. Franklin, didn't you on such and such a date have
a conversation with Mr. Davis, you and he being‘alone, or
there being other persons present--" as the case may be--
"in which you said ¥r. Darrow was not guilty" or anything
eiae they want to bring in; then the prosecution could

8 ee the relevancy of it and to that class of question

we would have no objection and could not have any objection

certainly
under the law, but this is /not cross-examination, irre
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levant, incompetent and immaterial and hearsay.
THE COURT  This is an investigation of motives.
MR . FORD. Absclutely an investigation of motives. They
have a right to investigate motives, but in their investi-
gation of motives they must confine themselves to the
legal way of ascertaining it and 1 ﬁave just suggested
that counsel will say anything he may have said, something
to lir. Davis inconsistent with his testimony, if so, it
will be ®y way of impeaching him and he can show he had a

conversation impeaching his other testimony. We desire

to add that no proper fourdation has been laid to this

guestion.
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MR. FREDERINCKS. The rule is first laid, first holds abso-
lutely there is only one way ‘.
THE COURT+ 1 do not understand that counsel is: laying
the foundation for impeachment at this time at all. 1f he
were doing that ycur objection would undoubtedly be goode.
MR, FORD. He stated,your Honor that he wants to investigate
the motives that !Mre pavis was, his attorney, and this
calls forth that he said things to Mr, pavis, insinuatihg
that he has said thinge to Mr, Davis that is inconeistent
with his present testimony. Now, it is am impeaching
statenment. rart of his statement made by the witness at
sometime that ie inconsistent with the present testimony.
Al1 it can be inthe world ie an impeaching statement, accord+
ing to counsel's own reasoning, and if that is so, going
into this examination of this witness concerning conversa-
tions of i pavis, is absolutely relevant, and we will admit
it, but it is not competent in its present form, and no foun<
dation laid and upon those grounds cur objection is based.
THE COURT ' Objection overruled .
A ] wish to ask the Court a auestion before 1 answer
that,. as a matter of law, as a defendant or lawyer--—
ves, when a defendant talks to his attorney about any
phése of his case can he stand upon his rights and refuse
to discuss what he discussed with his attorney?

THE COURT  You have a right, under Section 1881 of the

Code of Civil procedure of this state, to decline to ans
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any question upcen the ground that it may incriminate

you .

A That is not the section 1 mean.

MR+ FORD+ vprivileged communication is what the witness
means between attorney and client. ;

A Mr. Davis at that time was acting as my attorney, and 1
want to know whether 1 am compelled to testify here to
anything that 1 may or may not have said to him, and 1
will state here 1 will absolutely refuse to allow lir.

Davis to take the stand and 1 will not release him from

‘any confidence between him and 1.

MR . ROGFRS. You claim the privilege, then?
A 1 claim that privilege at this time. 1 may change it.

Q You claim it at this time? A vyes, sir.

Q@ very well, now, if your Honor please, the witness has
claimed that privilege and 1 am ready to meet it . 1 have
sent for the authorities, 1 sent for them five minutes ago
and 1 think they ﬁill be here in five or ten minutes . Your
honor Will take the usual morning recess 1 will have them
here.

TFE COURT. Gentlemen of the jury, bearing in mind the usual
admonition we will take a recess for five minutes. |
(After recess. Defendant in court with counsel.)

THE COURT » ‘The jury are preseht.

MR . ROGERS+ Addressing myself to the privilege claimed }

the witness, 1 call youwr Honor's attention to the case
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People vs Gallagher, found in the 42nd Nor thWestern
Reporter, and 1 read from page 1064: (Reading) Charles
Fldwers, an attorney, was examined: as a Witness on

behalf of the defendant and so forth-—“ now proceeding

to the law of the matter: (Reading) "Counsel for the res-
pondent contended first that the privilege of declining

to answer is not a privilege of the attorney but of the
client, and that Conveyeau having turned Staten~evidenc
and attenpted to convict others by proof also convicting
himself, must be deemed thereby to have waived the érivilege
which permit him to withhold anything, and therefore, lre.
Flowers should have been compelled bythe Courf to give

in evidence such parts of the commnication of respondent

to him, while he was his attorney, as fheKdefensésdesired,
or the whole of it, 'if demanded by either side. Second,
The statements of BGonveyeau to Flowers as to who with
himself committed the burglary, could, under no ciroum-
stances, be considered privileged, as the privilege exists

for lawful purposes only."
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THE COURT. Are we not anticipating a question that 1is
not up at this time? The witness, as 1 understand it, has
claimed the privilege of the section of the Code of Civil
Procedure stated, 1881, as to his attorney. His attorney
is not yet on the stand and may not be here. |
MR, ROGERS. But 1 have a right to interrogate him.
THE COURT*® 1 do not understand he has claimed it as a
personal privilege. Are you claiming it as a personal pri- .
vilege in declining to actvyourself?
A vYes, 8iT s _
VR. ROGERS. (Reading) Conveyeau  went on the stand
and testified he had a conversation with Nr. Flowers imthe
jail. This was in answer to a question put to him by the
defense on cross-examination--" |

MR « FORD® There is no dispute between us and counsel

on that point.

THE GOLRT' 1 don,t see there can be any question about it.
MR FORD.' The only point we madeissthe question: has
already been ruled upon.

THE COURT. 1 will read to the witness the provisions of ths
Code of divi] Procedure

MR, ROGERS. iIf 1 may state jﬁst where 1 stand on this
matter, is that the witness by going on the stand has

waived every privilege and he'may be interrogated, and 1

stand ready with numerous autherities.

THE COURT' 1 don:t think there is sny question about t %!
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point. 1 did not understand ﬁntil he said so this moment
that he was claiming that privilege as a personal privi-
lege, and that he would not release his attorney, the
statement as 1 understood he made, but he has changed it.
M. Frarklin, under your statement, it is my duty to inform
you, as you have reqhested, thatthe law on the subject is
found in sub division 23 of Section 1881 of the Code of
Civil Procedure of this state which reads as follows:
(Readinp) Section 1881. Persons cannot be examined in

certain relations. There are particular relations in .

and to preserve it inviolate; therefore, a person cannot
te examined as a witness inthe following cases: -~ husband
and wife. An attorney cannot, without the consent of his
client, be examined as to any communication made by the
client to him, or his advice given thereon inthe course

of professional employrent; nor can an attorney’s sec-
retary, stenographer or clerk be examined, without the
congent of his employer, concerning any fact, the knowledge
of which has been acquired in such capacity." This you
will observe does not under existing circumstances protect
you or enable you to avoid the duty of answering the ques-

tion .

A 1 am not, your Honor . 7Don’t misunderstand me. 1 am not

asking for any protection. 1 have nothing to concedl.

THE COURT. What may happen if Yr, pavis, yocur attorney,
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should take fhe stand is another matter and the Court

does not rule upon that, but at the present time it is your
duty to answer any proper guestions that are put to you, and
1 think the question presented is 2 proper one.

A Read the question, please.

(.ast question read by the reporter.)

MR. FORD+ To that question 1 don:t think we have yet
interposed an objecticn. Our objection is that no founda-
tion has been laid as to time} place and persons present.
Well, possibly, as to persons present, because they are

to Mr. @avis alone--as to time and place, in order that we

‘may be apprised--we are entitled to that in order that we

may know to what it relates, in order that we may be able
to look into the extraneous matters, and onthe furtherA
ground that if is not cross-examination, and we have no
means of determining whether the conversations which the
ansWwer necessarily contains are inpeaching questions or
contradict in any way the testimony given by the witness
at this time. Now, clearly does not, an examination in
regard to matters that he has been examined on in chief,
he has not at any time t4stified to conversations had betweg
himself and ir. pavis, his attorney alone. We did not go
into that matter, 1 don't think we had any right to go
into that matter, and as far as cross-examination is con-

cerned, Section 3048--

MR. ROGERS. This was all gone into.
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MR. FORD. 1 am going to argue it on this question.

The opposite partymay cross-examine a witness as to any
facts stated in the direct examination or connected there-
with, and in so doing may put leading questions, but if

he examines him as to other’matters, such examination ie

to be subject to the same rules as direct examination.

Now, he is examining him on matters entirely outside of
the crogs-examination or direct examination and B there-
fore it is not cross-examination. 1t is entifely new matter.
ltnlay be that counsel desires to show by this witness sonme
transaction between himself and Mre Davis which are incon-
sistent. 1f they are, clearly, we ére entitled to have
him lay the fouxation. They are subject to the same
rules of any other direct examination of their own witness,
if they had him on the stand, and we are entitled to know
the conversation, its place, persons present, andii think
in addition to that we are entitled to know the paiticular
conversation that they want to seek to prove. Let them
ask him just whether such and such a conversation did not
occur, such as they expect to prove of lr. pavis, if they
expect to prove it.

THE COURT- ~The objection is overruled. Answer the question.
A Now, what particular conversation is it that youw ant ?
MR. ROGERS. Q Start at the first one.

MR FREDERICKSl We object to that question on‘the further

ground, may it please the Court, that it ies too general,

that it is incompetent, irrelevant and immaterial, and t
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it is not cross-examination.

THE COURTs mverruled.
A The first conversation 1 had with Mr. pafis subsequent
to my arrest--

¥R . FREDERICKS' 1 would like to add to that that it is
hearsay »

THE COURT Querruled.

A --was in the Jailert!s office at the City Jail. He
called there with Mrs. Franklin and the first question he
asked me wag, "We were waiting for you to 'phone us, why
didn't you 'phone?" And 1 answered his ques tion--this
was about two hours after my arrest, 1 think, an hour,

an hour and a half-=1 told him that 1 was satisfied that
somebody would come soonér or later.

MR. ROGERS. Q ©Proceed further.

A He said for me not to be impatient, that they would get
me into court as soon as possible and put up my bond., 1
told him that if such airangemente were made thatul would
like to have a cash bond . He said that he thought that
they were preparing the complaint and thzt itwould be
filed in the Justice Court shortly, and that he would be
there and see that 1 was released upon bond. 1 thanked
him and he left. |

MR, FREDERICKS. Ve move to strike out all that part of the

conversation which refers to what ire pavis said as being

.hearsay.

THE COURT. Motion to gstrike out isG enied.
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A The next conversation that 1 had with Mr. Davis was at
the north end of the county court house after 1 had been
brought there for the purpose of arraignment tefore Judge
Young. He told me that whatever 1 did, my greatest duty,
words to that effect, was to kéep my mouth shut and not

to talk to anybody, not to télk to the reporters or anybody,
especi ally a stranger. 1 told him that that was unnecessary
MR. ROGERS: '

Q That was what?

A That was unhecessary.

Q You knew that was a common instruction given by every
lawyer to his client? A Yes, sir. You gave me that in-
¢rﬁction one time.

Q@ Thought it was good advice? A ves, sir, and 1 followed
it. 1 thought of that the first thing after 1 wasiarrested
@ And the next conversation? A The next conversation--
Q@ You don't mean 1 gave it to you in this matter? A Oh
no, ir. Rogers.

Q Same other thing? Yes, just a general conversation we
had, nothing particular.

Q@ Go ahead. A  The next conversati on that 1 have any
.recollection of was, 1 think a day or two following that,

1 am not sure, but it was the next day. He came to my
office and told me that he had madé arrangements, orattempts

to make arrangemrnts, and that virtually he wovuld do so for

ke to plead guilty for attempting to bribe George Lockwood,

of $5,000 or one year in

4

d

and that that would mean a fine
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penitentiary or both, and that he thought he could get

me of f with a fine--that he would work to that end,'and he
said at that time he would see that 1 was paid a sufficient
sum, 1 think he mentioned a thousand dollars, at that time,
80 1 would have something to live on until 1 had lived down
what 1 had done.

Q Previcus to that statement you do not remember to have
had any conversation with ir. Davis other than the one you
have given? A vPreviows to this last conversation?

Q Yes. A Except the two 1 have given.

Q@ Did you at first say to Mr, pavis in either one of these
corversations or at any place or at any tinme that this man
had golicited a bribe fror you and you tried to catch him,
or words to that effect, or that in substance or purport?

A ves, sir .

Q VWhere was that? A 1 am not sure but 1 think it was

in the office of Mr. page.

Q 1 said prévious to this statement that you have just
related what Mr. pavis said? A VNo, I don't think 1 made
any such statement to him before that day.

Q@ You donyt think you did? A No.

Q vpave any talk about whether you were guilty or innocent
ﬁnmmupwm? A No, sir.

Q Did he ask you anything about it? A No, sir.

Q Did he say anything to you as to wheth er you had done it

or whether &ou had not done it? A No, sir, it was not
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necessary, 1 don:t think.
Q Never mind whether it was necessary or not: 1 am asking
you if it so happened? A No, sir.
Q@ Did not say anything to li. favis about whether.you had
done it or whether--cr what the circums tances were sur-
rounding it? A That is not what you asked me before.
You asked me what Yr Ravis had said .
& What did you say? 1 did ask you if you had any conver-.
sation. A 1 told ¥r. Ravis he had come to my office and
solicited a bribe.
¢ When was that? A That 1 told him that? Oh, very
shortly after it happened.
Q CGo ahead and relate the rest of that conversation.
MR, FORD® Pardon me, at which place was this? 1 didn't
get the answer. 1 didn't understand which conversation
this last remark waé made by the witness to ir. Ravis.
(.2st question and answer read by the reporter-)
MR« ROGERS. Q Can you give us any better view of that,
any better view of the day than that? A 1t was shortly
after my arrest, »r. Rogers.
Q Was it before this conversajon that you have spoken
about? A Which one? |
Q‘ The last one that you have related, namely, where you
say Davis talked to youabout a fine, and so forth?

A 1 am not sure. 1 domit think so, it might have been.

Q Will you say it was or was not before that conversati
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A 1 wont say either one.
Q What is your recollection about it? A 1 donft T emember .
Q@ You remerber whether it was before or after you were
reléased from jail? A After. |

Q You remerber whether it was before or after your arraign-
ment up here in the north end of the court house? A 1
think afterwards.

Q@ Think it was after this conversgtion that you have
spoken about with ®avis, was it? A That is not the one
you asked me about .

Q Was that before that-- A Vait until 1 get through.

Q Co ahead and get through. pardon me for interrupting
you. A The last conversation 1 had with him that 1
releated was at my office.

Q How long after your arraignment then? A 1 don't
Trenmember .

Q Was it the next conversaticn after your arraignment?

A 1 don,t remember .

Q wzs it a week, a month or ten days, two hours or what?

A 1 don,t ranenber. Shortly after. 1 think within three
or four days.

Q Now, was it the next conversation after your release on
bail? A No, sir . :

Q What conversation happened before you had thatusonversa-

tion with pavis after your release on bail? A Conversa-
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tion 1 had with ifre pavis .

Q What conversation happened in your office before this
conversation with M. pavis? A 1 am not sure that it
happened, but 1 think the conversation 1 had in the office
was before 1 related this to Mr. pavis .

Q You mean to tell me that Davis said he was making arrange-
nents for you to plead guilty and take a fine before you
t0ld him that Llockwcod had come to your office and solicited
a brive? A 1 think he did. 1 think he not only did that
but 1 think he told me why, but 1 am not so sure, and 1 don*t
want to testify to it. He did at another time.

Q Now, do you mean to say that Davis told you before you
ever told him that Lockwood had come to solicit a bribe

that he was making arr2ngements for you to plead guilty?

A Read that question again.

(Last question read by the reporter. ) A 1 am quite

sure that he did, yes, sir.

Q When was it that you told him that Lockwood had solicited
a bribve? A ;4 don?t remember, shortly after my arrest,
within a few days, 1 think. )

Q Relate the rest of the conversation and what occurred

at that time in which you told ir« Davis that Lockdood had
come to you to solicit a hbribe.

MR . FORD. Object upon the groumd the foundation as to

place has not been laid, persons present.

MR . ROGERS. 1 did the best 1 could for him.
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MR » MORD' You havent't asked the place yet for this next
convergation.
THE COURT. mRead the question.
(Last question read by the reporter, )
THE COURT. Objection overruled.
A Read that question.
(Last question read by the reporter.)
MR .« ¥ORB. 1f the Court will pardon me, 1 may have misunder -
stood the testimony of the witness, but 1 hnderstood the
witness to testify that at one time inthe office of Gage he
had told about Lockwood soliciting a bribe. 1 understood
to M, pavis, and then in answer to counsel's questions
that there was another time previous to that that he had
told that %o Davis, but 1 am not sure, but 1 just wanted
to get right on it as to whether this is a conversation that
occurred in Cage's office.
THE COURT, You want the record read?
MR. FORD. 1 donjt.think the record will clear it up.
THE COURT* 1%t will have to be cleared up by questions by
you or #r. Rogers .
MR. RORD. That is the vice of the questiong that are
being followed in court--the point we are trying to make
we ére.certainly entitled to kmw where the conversation is.
This was a matter not brought out by us and we are entitled

to know just exactly at what place and as rear the time

a8 can be fixed that the conversation occurred-  Now, the
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record, apparently, is not clear as to whether there were
two conversations, one ir Gage's office and one at another

-place cr whether this conversation he is now relating was
one in Gagel!s office, 1 haven't made any objection, 1 just-
MR+ ROGERS. we started to relate a conversation and 1 am
asking him to relate the rest of it, that is ali there is
to the questione
MR . FORD. Our objection is that the %time and place has
not been fixed.

THE COURT® ] will ask the witness where did that conver-
sation take place?

A Betwzen Mr. Davis and myself?

THE COURT. The one you were testifying about?

A ] stated before that 1 thought it was inthe offics of

Mr« Gage but 1 was not sure.

THE COURT. Go on aﬁd answer Mr. Rogers' question.
A ir. Rogers asked me who was there--

MR FORD. MNr, Rogers? ‘

A ir. pavis asked who was there. 1 told him that my wife

and daughter, 1 think 1 said my daughter or son, 1 am not

sure which. _ _

MR. ROGERS. Q Anything else, that is, you told Davis

when he asked you who was there when lockwood solicited a
bribe you told him that your wife and daughter and possibly

your son was ther e? A No, 1 said my daughter or son,

1 dontt know which, 1 don:t remember now which 1 told
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him.
Q You told Davis that when Lockwood solicited the bribe yourif
wife and either your daughter or your soﬁ were there?

A VWhen he came in, yes .

Q What else did you tell Davis at that time? A 1 think
Mr, pavis asked me if ny wife and daughter or son, which-

ever it might have been, overheard the conversation. 1

-

told him that they were inthe other room, that 1 didn't know
Q All right, go ahead. A 1 think that is about all.
Q That is all the conversation? A 1 think so, thzatone.

Q@ Did you say what Lockwood said to you or you said to

him? A 1 don:t think so, no, sir .
Q How you happened to be onthe street or how Lockwood

happeried to come to your office? A TNo.

Q Didn't tell anything about that at that time? A Yo,
81T
Q@ 1ln that conversation? A No, sir, 1 dontt think 1 did

at ény other time either .
Q Did you tell him you tried to catch Lockwood? A Not

except at the time 1 was arrested.

Did you tell him that at the time you were arres ted?

Q

A 1 told him afterwards, yes, at the time 1 got arrested

1 tried to trap him ard get him up to the corner, yes, 8ir »
8]

When did you  tell Davis that? A 1 donjt remember .

Q Well, approximate it; tell us where it came inreference

to these other conversations. A Ve had dozens of conve
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1| sations. 1 can't segregate them, 1 don:t remember. ;
2| Q Did you ever tell Mr. pavis where you got the money?
3| A No, he néver asked me.

41 Q Did you ever tell him anything about it? A No, 1
5| never did. '
6| Q@ Did he ask you? A No.
71 Q@ Then you say, do you, that Mr. pavis never in any Wise
8 | asked you where you got the money that you say was paid to
9| White and part of it to Lockwood? A No, sir 1 don't .
10 | think Mre yavis ever asked me that question.
11| @ Did you tell him without his asking questions anything
12 | upon that subject at any time or place? A No, he was
13 | ®#ting between Mr. parrow and myself. Now, just a moment-—
14| Q@ You answer my question. A 1 am going to answer.tl:
15| @ - : i Without volunteering, 1 will get around to that,
16 | how he was acting. A 1 think 1 have.
17| ¥R. FORD. The witness started to finish his answer..
181 A 1 did not.
19 | MR, FORD. Finish your answer. A ¥r. Davis was acting
20 | between ir. parrow and nyself but 'l donit think it was
21 necessary for him +to ask me or me to tell him what had
22 | happened.
93| MR. ROGERS. 1 moveto strike out the answer and ask for
24| an answer to my question, not respénsive, and a conclusion
25| of the witness. . A A conclusion as to a fact.
26 | MR. ROGERS. Never mind about that, 1 am talking to the
L | scanned by Lo bl iBR
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Lld Asgeier Caunty Law Lgp,
Court. -

THE COURT* Strike out the answer.

¥R. ROGERS+ Please dnswer my question.

A Read the question. ){Last question read by the reporter.
Q- You mean to say-- A vYes, 1 mean to say 1 am quite

positive that 1 did not.either volunteer it or did he

-ask it. That is my recollection at this time.

Q Did you tell *n Ravizx when he asked you at any conversa-
tion or at any place or at any time when he asked you where
you got the money that yougot it from the Chicago man?

A Yo, sir. '

Q You did not? A VNo, sir- Hre.pavis told us that.

Q Y. pavis told you that? A Yes, sir.

Q Now, that is where 1 want it. A Not a Chicago man, but
there was a man goihg between Mre Darrow and myself.

Q@ Where was that and when was it that 1. Davis told you?

A Pe told me it once or twice when we were alcne and we
talked and discussed it at the time, on the 14th day of
Janﬁary, when lire Darrow was present .

Q@ Once or twice alone, when first alone? A 1 donit
remember .

Q rwhere? A 1 don,t remember; 1 think at his own office.
Q Anyvody present? A 1 don:t--no, gir. On one occasion
there was, on the 14th of January, 3:30 inthe afternoon.

Q 1 am talking about the two times now you said--did he

tell you two or three times, did he tell you that?
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A yes, sir, that is right.

Q Give me the first time he told you that. £ iDon't
r emember . |
Q@ How long waé it after you were érrested? A i &on't
T emember |

Q@ FPow long wzs it af ter you Were releuased cn bail?

A 1 don't remember.,

Q@ You remember where it wag? A 1 think in his office.

‘Q You remember whether it was in the first conversation or

consultation you had in his office or a subsequent one?

A Oh, 1 never held any consultation particularly with

Mr, ‘pavise.

Q Well, call it a conversation. A 1 would drop up there
occasionally to see him.

Q@ On what occasion was it, the second, third, fourth or
tenth? A 1 don,t femember.

Q@ wad you been up there many times before He told you to
say that, or did he tell you to say that at first?

A Oh, it was Quite a while after my arrest.

Q@ Then you had had numeroué conversations before that,
before he told you that? A About this particular subject?
Q Yes, where you say Davie told you to sz that, that is
what 1 am driving at? A Not numerous; 1 said two or
three times.

Q@ Two or three times before pAvis told you to szy that

you had had conversations with him? A Oh, yes, 1 think
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had; oh, yes, other conversations not relating to that
matter .

2 Did you tell Ui Davis in Mr. Darrow!s presence or at any
other time or place that Mre Darrow ever gave you one five
cent piece for a dishonest purpose or for any unlawful pur-
pose whatever? A No, ! Rogers; 1 never told any other
living soul on God Almighty'é Footstool. 1 didn't have
to, and up to that time--the time 1 plead guilty 1 was
gaying 1 was innocent nyself. Why should 1 try--

Q@ Let me have that answer.

(1ast answer read by the reporter.)

MR « FREDERICKS. We ask that the question be read again.
THE COURT. Read the question. (Last question read by the
reporter.)

MR . FORD* 1 move the latter part of the answer be stricken
out as not responsive to the question.

MR + ROGERS « Now, let me have that answer.

(Last answer read by the reporter.)

Q At the time of your preliminary examination of My Bain--
a2t the time of your preliminary examination onthe charge of
bribing Bain, did you see Mr. Timmons of the Examiner who
sits there? A 1 did.

Q Did you see M, White of the Fxpress? A Point him

cut and 1 will tell you.

Q FHe is not here. Did you see irn Dunn of the Herald

sitting here? A 7 think 1 did; vyes, sir.
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Q Did you see Mre Jones of the Tribune sitting here?
A 1 think 1 did; yes, 8iT +

Q.Did you see \r. Bernard? A 1 don, t.know him.

Press Pearson of the Associated Press? A 1 saw the
gentlemen that said he wepresented the associated Press,
yes, 8iT . |
Q At that time that Mr. Lockwood was testifying that, you
have mentioned Mr Darrow's name, didn't you get up from
your place invthat room and go over to thésemen sitting
here véluntarily and say to them that lr Dairow never gave
you any money fdr the corruption of jurors, that it was

a damned lie?

MR, FREDERICKS. Just a moment, ire Witness.

MR. ROGERS. @ or words to that effect, that he was one
of the best men you ever knew in your life and that he
had never given you any corrupt money in his life, or
words to that effect?

MR, Fredericksv That isobjected to upon the gr ound
that it is an attempt to make something appear by this
testimony which is not correct and which has not been

testified to, and therefore it is incompetent, irrelevant

no foundation laid, and 1 call your Honor 's attemtion to

this fact, the line of questionirg which has led up to

thie has been: Did you ever tell Davis that Darrow gave

you any money, that is the question.
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828"
IR FREDERICKS: The question was answered "No, I didn't tell
him that Darrow gave me any money and 1 never ——“,@an the
witness went further and said "I never told a 1living soul

that Darrow gave me money for this act"; that is, for this

unlawful purpose.
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How, that is not a statement on the part of this witness
that Darrow didn't give him money, it is é statement that he
never told anybody that Darrow did give him money. TLow, if
counsel is going to attempt to impeach him hy the statement'
that he is purported to have made that Darrow didn't give
him money, which is an entirely different proposition. One
time he says: "I never told anybody Darrow gave me money",
but that.does not say that Darrow never did give me any

noney, and does not state he ever told anybody that Darrow

didn't give hinm morey, but only that he never told anyhbody

that Darrow did give him money.

THE COURT: Objection overruled. Answer the guestion.

A Now, kir Rogers, if you will pay strict attention I will
try to tell you just what haprened.

Q By iy Rogers -- Answer the questiorn. A I am going tol
Q Answer the question as to whether you d4id or did not say
that in substance or purport? ° A Do you want me to answer
"yes" or "no"?

Q Yes. X To.

] You further --

|MR FREDERICKS: Iliow, your Honor, the witness has a right to

explain the answer if he wishes to.

THE COURT: Do you wish to explain your answer?

A I would 1iké to tell What_hapnenéd.

'R ROGER3: I will get at what happened very shortly.
IR FORD: I think the witnesshas a right to explain his

answer.
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THE COURT: The Court has informed the witness if he has any
proper explanation to‘fhe answer he may make it.

MR APPEL: He said he didn‘t'say thatin substance 6r to that
effect. ‘

A o, I didn't say thet.

KR ATPPEL: low, he sgys he may have said something else, he
may have said something else that is not material, may have
talked about the weather or something else, and the only
po@nt on which we have a right to interrogate him is upoﬁthat
ggécgaterial and wvhich would provebto contradict the witness.
He might have said a great degsl more, buf the question is
vhether in that conversation, now, vwhatever it was, did he
not make this prarticular statement and the answer of the
witness is rerfectly clear.

THE COURT: Then there is nothing to argue, and the witness

not indicated any desire to explain his answer; the Court

oy

u

a

"

b‘

as informed him he had that right and he has shown no dis-
nosition to.

IR FORD: If the Court will pardon me just a moment, this
witness has indicated in his examingtion, because he believed
Lr Rogers is technical he mast be technical and answer the
question precisely the way it is put. I think he has indi-
cated he hes a desir& to modify -- hot exactly to modify, but
to quelify that "no"™. He answered "no"; That he didn't

say those precise things. INow, if the witness has in mind

anything similar to that and desires to explain the circun
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831
stances under which he sal d it, desires to explain it, in
order that it might not be contorted by counsel later on,
he has a right to make that explanation. |
IR ROGERS: Yo. I have a right to interrogate him first
as to that conversation and put it as I have it, it is nut
to me -- I have it in different ways. Of course, as is
natural with three or four different witnesses. I have

three or four different forms of the conversation and I have

a right fo vut it to him befofe he can go on and say what he|
did say.

THE COURT: The witness has shown no inclination vhatever
to make an explanation.

Q By lr Rogers-- 1 will call your attention to another
reporter, and 1 will return to this incident in the court-
room later. Do you know Ur D V Nicholson, reporter Ffor the

Examiner? A Yes sir.

2 He was here on yesterday, he.was not here today.

A I saw hin. )

o) Do you kmow him? A Yes sir, very well.

4] Did you have a converstion with him after your arrest,

sometime about December 15, one at your house and one at
your office®? A No. He attempted to talk to me, but he
didn't have that --

Q At the conversation at your house, you and he being
present, did you say %o Mr Nicholson that llr Darrow never
gave you any money to bribe any jurors and never knew any-

-

thing about any bribery of jurors at any time? A Ilo s
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MR FORD: Ve object to that on the ground no foundation is

laid, that the time has not been stated when this was,

whether it was before he plead guilty or after the preliminanry.

or some other time.

THE COURT: I think-you will have to approximate that time.
IR ROGERS: About Décember 156th, 1 read there; the cuestion
shows it.

THE COURT:. Very well. Objection overruled.

Q Did you so say? A Yo sir, nor any words to that
effect, or anything from which he can draw any conclusion
of that kind, Mr Ford -—_Mr Rogers -- anything in any.way,
shape or form.

Q ‘At your office in the Chamber of Commerce Building,
did you tell Mr Hicholsop, of the Examiner, practically the
same words in substance or effect, that lr Darrow never gave
you any money to bribe mny jurors, he never knew anything

about any bribery of jurors af any time%{i A Yo sir, I

never discussed my case with Mr Yicholson or any other reportt ;

. : way
er in the city of Los Angeles in any, shape or forms -~
Q Yow, do you know -~ 4 -- except the conversation we

had at my preliminary examination, the only statement I ever

nmade to him, #nd I made that trying to protect this ran here.

Q  .What is that? A It is in the record.

Q A1l right. Let us read it.  (Yuestion read)

A leaning kr Derrow. |

Q The only converéation you ever had with Lr Hicholson

L]

was at the preliminary examination? A Td sir. I said twek
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833
only conversation I had with any reporter in regard to my
case where I gave any statement at all was at that time you
alluded to a few minutes ago. B
Do you know J L Bernsrd, of the Express or Tribune?
Bernard?

Yes. A Possibly. Is he here?
o, he is not here.

A 1ittle fat fellow?

O = P O B O

He has been here every day. Yes. I doubt if he will
admit that himself, but you might cell him shozt and in-
clined to be stout. »

a Short but not sweet. I think I know him, yes sir.

Q Did you say to him at any time ér place after your
arrest, that lr Darrow never gave you one dollar or any money
to bribe any juror and never knew anything about the bribvery
of any jurors at any time?

IR FREDERICKS: That is objJected to on the ground that no
foundation has been laid,’the time, place and persons
present ; ebvidently an impeaching question.

IR ROGERS: He says he never had any, now, I can use his own

words; he has laid the foundation.
IR FORD: Ve are entitled to it. e have some rights.

THE COURT: Objiection sustained.

e By Nr Rogers: Do you know John Drain?
A Very well, yes sir.
Q I will lay the foundation and place -- this Bernard

scamned by Lok e LIBRARY




© 0 N1 O Ot = W DN e

DO DO . DD pm ek e ek R b e e e
R RBREBR S S 6 3 & a1 2 @ o0 = o

834
conversation I asked you.about was at about the time of
your preliminary hearing, m=x somevhere in the vicinity orthe
Court House, somewhere in that neighborhood, rrobably in
the court house itself? »

MR FREDERICKS: We object to that on the ground a sufficient
foundation has not been laid.

R ROGERS: That is all iﬁ can éet ; naturally,you can see
one cannot --

THE COURT: Objection overruled.

Q By Yr Rogers: Answer the question. A What is the
question.

Q Have you tolder Bernard that? A To sir. And the

best evidence I didn't is the fact it never was published
in the paper. \

Q Wever mind about your best evidence; please say
ﬁhether you did or not, and don't argue with me.

A I did not.

Q Very well. A Or gnything to that effect.

Q Do you kmow John Drain? A Very well, yes sir.

Q You used to work -- A Tor him.

2 For him? A Yes sir.

Q Did you ever meet Mr Drain in the Majestic Saloon,
next to the old lajestic Saloon, next to the Lyceum Theater
on Spring Btreet, at any time?

4 I met him outside and we went in.

Q You met him outside and you went in%? A Yes
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Q@ Do you remember talking to him there about this case?

a4 When?

Q This was after your arrest and before your plea of
guilty®? A Yes sir, I remember it.

Q You remember it? A Yes sir.

Q Do you remember of F M Nichols being there? A TYes sir.

IR FORD: That is kind of very indefinite, it is a period of
three or.fouf months. |
IR ROGERS: It was shortly after the arrest, I camnot give
the date. He knows the incident? A Yes sir, I think it
was within ten days.

e Within ten days? A I think‘so, yes sir.
2 How,.did this conversation occur in the rresence of
lir John Drain, kMr F M Hichols, ir Frank E Domingucz, you
invdted them 21l to &nter the saloon to have a drink®
A  Is that part of the conversation?
Q The part about invit ing them to ente#@nd have a drink
is/ 33& parf of the conversation, thébsubstance and purport
of it. 4 All right.

It so haprened, did it? A I don't know.
’"Yéu are not ashamed to take a drink with me, are you®"

Wait until I answer that part of the guestion.

O = &S o

All right. A I remember we went in, I don't remenm-
ber I invited them or not. -

“ And you said to John Drain, "You are not ashamed to

drink with me, are you?" whereupon Drain said: "You kno
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I don't drink anything but buttermilkﬁ, and he, Franklin,
repliéd: "Dhat is & good enough drink, take that if youwggﬁ‘
and you went in. Do you remember that?
A I remember we went in to drink, I question the butter-
milk story very much.
Q Apvout John Drain® A Yes sir.
Q You know that John Drain has not drunk anything but
buttermilk for some years?
MR FORD: We obJject to that as imﬁaterial, not in any wise
throwing any light: on the guilt or innocence of this def-
endant. |
MR ROGIERS: You get decisions from me, you know.
Q Isn't it true you seid after some preliminary cuestions
"I never received a2 dishonest dollar from ZDarrow, he never
Inew. anything connected Wifh this matter, he is too good a
nan to do anything of that kind, he was most kind hearted,
generous, and the hest man 1 ever knew in ry life and
wouldn't stand for any corruption or dirty work, and he
never gave me a dollar for any corrupt purposes in the world.

Did you say that in the presence of those peorle?

A. To sir, I didn't. I said part of that, but not sl
of it./ '
e " What part did you say? A llr Dominguez said to me:

"Bert, nobvody every accused you oZf having $4,000 to give to

a jury". I said ™o, I don't think they did." And, well,

he said "If you 4did what you ere charged with you got the
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money from Darrow". I said "Mr Domirgmez, don't mix I
Darrow up in this matter, Mr Darrow is one of the kindest
and best men I ever worked for", and I repeat it now to

his face, he treated me splendidly and I have no complaint

"to make. .

Q - 4And didn't you say ‘that Mr Darrow never gave you --
didn't you say in that connection you wouldn't stand for
any corruption and dirty work and ke never gave you a -
dollar? A T did not.

Q For any corrupt purpose? A T did not. 'Why gchould I?
A I didn't ask you why you shculd. Did you?

A Yo, I did not. | |

Q You remember the incident? A Yes, and all of you lmow
I aid not.
e Don't answer me that way; I know you did.

IR FREDERICKS: I “on't belicve he did anything of the kini,

\

if he is going to gestify --
IR ROGTRS: I will take John Drain's word for it before
his any minute: .

KR FREDERICKS3: He is not testifying.

IR ROGERS: He will testify.

THE COURT: Gentlemen, of the jury, you will disregard the
statements bf purported facts made by cbunsel.&t this time
we are about to adjourn and you_wiil bear in mind the former
admonitions not to talk about this case and let no one talk
to you about it, don't form or express any opinion until the

matter is submitted to you. The Court will now adjourn uf
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two o'clock this afternoon.

(Here the Court took an adjournment

8345

until 2 T.M.)
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