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CHARLES H. RAMSAY.

No. 105.

'11l:'REME COURrf OF THE UNITED STATES.

(24,660)

(:BORGE "VV. S'l'E,"\VART, PLAINTIFF IN ERROR,

INII)ltltOR TO THE DISTRICT C01JRT OF THE UNITED STATES FOR

THE NORTHERN DISTRICT OF ILLINOIS.

1'11,,1 111 11 ....••••..••.••.••.•••••.••.•••••.•••••••••••••.••••

I'I",,·I!,(' for summons ··················•·· .....•...•...
1I11I11IIIIl~ find return .

II, ,'IIII'lilion .
(lnilY of instrument and account .

"""" I'll lice for defendant. ········•···•·······••••···
""," III IIbatement. ····················· .. ·······••
""I,If) to quash service · .. ········· .. ···••··•·•··

,- i11'1'('r to plea .............•..•...•...........•....•..••.

",lIh,II('lIt. March 25, 1915 ······················•···
",,1111"11 -for writ of error ··•··················••·
, ..,I, i1I1,('nt of errors ·················•··· .. ·•······•
111111.1' IIllowing writ of error ...................•....•.....••.
11",,01 "" wl'it of error '...•...............
1'111',,11'" for transcript of record ····•·•··•···•·•··•
I'll' " (·l'rtificate ······•·············•··•·••··•·
'" ~I' ('ITOt". •• , : ••••.•••••••••••••.••.••••••••••••• , ••••••

"II Ii lind serVlce ·•···· .. · .. · .. · · .. ·· .. ··· .. ·



GE01WE W. STEWART VS. CHARLES It. RAMSAY: 1

leas in the District Court of the United States, for the North
ern District· of Illinois, Eastern Division, begun and held

at the United States Court room, in the City of Chicago, in
,,1.1 istrict and Division, before the Honorable George A. Car-

"

lit r, District Judge of the United States for said Northern Dis
"I'L f Illinois, on Thursday, the twenty-fifth day of March, being

1111. of' the days of the MaJ'ch Term of said Court, begun Monday,
III first day thereof, in the year of our Lord one thousand nine

hundred and fifteen, and of the Independence of the United States
r merica, the one hundred and thirty-ninth year.

Rent: Honorable George A. Carpenter, Judge of said Court,
'" ldin!?;: John J. Bradley, United States Marshal for said District
III T. C. MacMillan, Clerk of said Court.

In the District Court of the United States for the Northern
District of Illinois, Eastern Division.

31626.

GEORGE W. STEWART, Plaintiff,
vs.

CHARLES H. RAMSAY, Defendant.

Bel it remembereCl, That heretofore to-wit: on the twenty-eighth
ny f March, 1914, came the plaintiff in the above entitled cause,

iliA attorney, and filed in the Clerk's office of said Court a certain
II "ire, praying the issuance of Summons. Said Prrecipe is in the

II 1111 and figures following to-wit:

Prmcip'B.

'NITED STATES OF AMERICA,
Northern <District of Illinois, Eastern Division, ss:

District Court, March Term, A. D. 1914.

GEORGE W. STEWART
vs.

CHARLES H. RAMSAY.

In Assumpsit.

Damages, $8,000.00.

'rh Clerk of said Court will issue a summons in said cause to said
,1.,rnl1 c'l ants, in a plea of trespa...c:s on the case upon promises to the'
"'Ullt~p;e of said plaintiff in the sum of Eight Thousand (8,000)

1-105
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Assumpsit.

GEORGE W. STEWART, Plaintiff,
vs.

CHARLES H. RAMSAY, Defendant.

10 It Jll W. S'l'EWART VS. CHARLES H. RA}ifSAY.

Declaration.

Allul1fte1'wards to-wit: on the eighteenth day of May, 1914,
11/1111 th plaintiff in said entitled cause by his attorney and

II I,II Irk' office of said Court, his certain Declaration in
fllld n Ul' following to-wit:

III the District Court thereof, May Term, A. D. 1914.

At Law. No. 31626.

I'IIQII "J'NrES OF AMERICA, •
IlI'th Tn District of Illinois,

. Eastern Division, 88:

,,
1('01' that, whereas, the said defendant, to-wit, on the twenty-fifth
y f July, A. D. 1911, at Greeley, Colorado, to-wit, at Greeley,
,lorado, in the County of Weld, to-wit, in the Division and Dis
't aforesaid, made his certain promissory note in writing, bear

JC date on the day and year aforesaid, and then and there deliv
I the same to A. M. McClenahan, in and by which said note,

hl defendant, by the name, style and description of Charles H.
unsay promised to pay to the order of the' said A. M. McClenahan,
I thousand (1,000) dollars, on July 1, A. D. 1914, at Greeley,
Ilorado, with interest: the:r.eon at the rate of seven (7) per cent.
r annum,. payable semi-annually, and ten (10) per cent. per

annum after maturity, for value received. And the said
A. M. McClenahan, to whom or to whose order the said note
was payable, afterwards, to-wit, on the same day and year

d at the place aforesaid, endorsed the said note in writing, by
hich said endorsement the said A. M. McClenahan, then and there

ared and appointed the said sum of money in the said note
ntioned to be paid to the said plaintiff, and then and there de

V red the said note, so endorsed, to the said plaintiff. By means
hereof, and by force of the statute in such case made and pro-

I I
1.1

lturge W. Stewart of the G"ity of Chicago, in the County of
,k nnd State of Illinois, who is a citizen of the aid State of

II !lui and of the United States, and a resident of the said Eastern
Illion of the Northern District of Illinois, plaintiff in this suit
U bert C. :B'ergus, his Attorney, complains of Charles H. Ram
of Greeley, in the County of Weld and State of Colorado, who

I (,jtizen and resident of said State of Colorado, defendant in this
It, !lUmmoned, etc., upon a plea of trespass, on the case on: prom-

T. C. MAcMILLAN, Clerk,
By ARTHUR E. CLAUSSEN,

Deputy Olerk.

GEORGE W. STEWART VS. CHARLES H. RAMSAY.

4 DISTRICT COURT OF THE UNITED BrUTES OF AMERICA,
Northern Dist?'ict Of Illinois, ss:

United States of America to the Marshal of the Northern District of
Illinois, Greeting:
We command you to summon Charles H. Ramsay, if found in

your District, to be and appear before our Judge of the District Court
of the United States for the Northern Di trict of Illinois, on the first
day of the next Term thereof, to be holden at Chicago, in the District
aforesaid, on the first Monday of May next, to answer unto George
W. Stewart, of a plea of trespass on the case upon promises, to his
damages, as he alleg,es, of Ei~ht Thousand (8,000) Hollars, and have
you then and there this Writ.

Witness, The Han. George A. Carpenter Judge of the District
Court of the United States of America, at Chicago aforesaid, this
twenty-eighth'day of March, in the year of our Lord one thousand
nine hundred and fourteen (1914) and of our Independence the
138th year.

[SEAL.]

Mlll'H11I1! '1'1 11' ~: S '!'Vice $2.00.
I'i HII'Vncl ill 11' 1'1"1 Bldg.

('F.rl!ol'I'\Hl: P'il/1 fq I'il ,,1914. T. C. MacMillan, Clerk.

5 I have served this writ within my district, in the following
mnnner, to-wit:

By d 1iv ring a true copy of' the,same to the within named Charl\:.;"
1. 1 n,m"lLty, at Chicago, on the 28th day of March, A. D. 1914.

LUMAN T. HOY,
U. S. Marshal,

By H. B. COY, Deputry.

To T. C. MacMillan, Clerk.

(Endorsed:) Filed Mar. 28, 1914. T. C. MacMillan, Clerk.

3 And on the same day to-wit: the twenty eig,hth day of
March, 1914, a certain Summons issued out of the Clerk's

office of said Court, directed to the Marshal of said District to ,execute.
Said Summons, together with the return of the Marshal thereon en
dorsed is in the words and figures following to-wit:

Dollars, direct the same to the United States Marshal for said Dis
trict to execute, and make it returnable to the May Term of said
Court, 1914.

Dated this twenty-eighth day of March A. D. 1914.

ROBERT C. FERGUS,
Plaintiff's Attorney.

2



5GEORGE W. STEWART VS. CHARLES H. RAMSAY.

Ill1 ,Vhereas, also, the said defendant afterwards, to-wit, on
I nth day of August, A. D. 1911, to-wit, in the Division and
Iii It aforesaid, becmne and was indebted to the said plaintiff
II further sum of six thousand (6,000) dollars, of lawful money

of the United States of America, for money before that time
lent and advanced by the said plaintiff to the said defendant,
and at the special instance and request of the said defendant.

,I in the like sum for other money by the said plaintiff before
I, time paid, .laid out and expended for the said defendant, and

1.11 like special instance and request of the said defendant. And
til like sum for other money by the said defendant before that
, had and received to and for the use of the said plaintiff. And
the like surn for other money before that time and then due

,lowing the said plaintiff for interest upon and for the forbear
( of divers other sums of money before that time and then due

,I wing from said defendant to said plaintiff. And in the like
n for goods, wares and merchandise before that time sold and
livered by the said plaintiff to the said defendant at theA like
"ial instance and request of the said defendant. And in the '\

sum for the price and value of work then done and material
the same provided by the said plaintiff for the said defendant,

d at the like special request of the defendant. And being so in
Med, the said defendant in consideration thereof, afterwards, to

: on the day and year last aforesaid, and at the place last .afore
Id, undertook, and then and there faithfully promised the said
lllintiff well and truly to pay unto the said plaintiff the several
illS of money in this count mentioned, when the said defendant
umld he thereunto afterwards requested.
And ,V-hereas, also, the said defendant, afterwards, to-wit, on the
y and·year last aforesaid, and a,t the place last aforesaid, accounted
other with the said plaintiff of and concerning divers ot,her sums

r money, before that time due and owing from the said defendant
the said plaintiff and then and there being in arrear- and nn

Ilid, and upon such accounting the said defendant then and there
11M found to he in arrear- and indebted to the said plaintiff in the
IIrther sum of six thousand (6,000) dollars of like lawful money

aforesaid. And being so found in arrear- and indebted to the
lid plaintiff the said aefendant in consideration thereof, after
Mds, to-wit, orr the day and yeal' last aforesaid, and at the place

I I. aforesaid, undertook and then and there faithfully promised
ho said plaintiff well and truly to pay unto the said plaintiff'
\I sum of money last mentioned, whe~1 thel said defendant should

thereunto afterwards requested.
Noverthele the said defendant (although often requested, etc.,

I wit, on the day when the said note becaJ.lle due and payable,
'(lording to the tenor and effect thereof, and oftentimes since, to
it., at the place last aforesaid), has not yet paid the said seve~al

1110 of monev above mentioned, or any or either of them, or anv
nrlJ thereof, to the said plaintiff, but to pay the same or any part
h reof, to the said plaintiff the said defendant has hitherto wholly

rlected and refused, and still does neglect and refuse, to the dam-

GEORGE W. STEWART VS. CHARLES H. RAMSAY.

vided, . the said defendant became liable to pay to the said plaintiff
the sald sum of money in the said note specified, according to the
tenor and effect of the said note and of the said endorsement so
thereon made as aforesaid; and, being so liable, the said def~nd
ant, in consideration thereof, afterwards, to-wit, on the same day
and year, and at the place. last aforesaid undertook and then and
there faithf~lly p~orr~lsed the ~aid plain'tiff "\-vell ~d truly to pay
unt~ the saId p~alllhff, the sald SUlll of money in the said note
spBclfied, accordlllg to the tenor and effect of the said note and
of the .said endO'rsement so thereon made as aforesaid.

And, Whereas, also on or about the tenth day of August, A. D.
1911, the said defendant employed the said plaintiff at the City of
Denver, in the County of Arapahoe and Stat-e of Colorado, to pro
cure a purchaser for certain property, to-wit, four hundred eighty
(480) acres of land at Ft. Morgan,.in the County of Morgan and
State of CO'lorado, also for a certain lot or lots of land with the
improvements thereon, situate at Salida, in the Countv of Chaffee
and State of Colorado, also for his certain promissO'ry "notes to the
aggregate amount O'f principal in the sum of ten thousand (10,000)
dollars, and also certain irrigation bonds to the aggregate amount
O'f principal in the sum of ten thousand four hu~dred (10,400)
dollars, the property of the said defendant, and agreed and prom
ised to pay said plaintiff, if he could and would procure a pur
ch.aser therefor at a price and upon terms satisfactory to him, the
sald defendant, the usual and customary commission for procuring
such purchaser, and the plaintiff avers that the usual and customary
co~miss~on in suc~ ~ase isruve (5) per cent. upon the purchase
pnce pald, and plallltlff avers that thereupon afterwards, to-wit, on

the tenth day of August, A. D. 1911, to-wit, at the Division
9 and District aforesaid, the plaintiff, at the instance and re-

quest of the defendant as aforesaid €lid procure a purchaser
for said divers properties at a price and upon terms satisfactory
to said defendant for the sum of, to-wit, one hundred twentv thou
sand (120,000) dollars, and the same was accepted bv defendant
and such sale closed with such j:)urchaser, whereby llnd by reason
whereO'f the defendant then and there became and is indebted to
the said plaintiff in the sum of, to-wit, sixi thousand (6,000) dol
lars and lllterest thereon from, to-wit, August 10, A. D. 1911.

And Whereas, also, the said defendant did on or about the tenth
day of August, A. D. 1911, employ the plaintiff to sell diver, other
properties of the defendant upon terms and prices to be satisfactory
to him, and promised the plaintiff if he should find a purchaser
therefor he would pay the plaintiff five (5) per cent. on the amount
o! th~ purchase price to be paid therefor, and thereupon the plain
tIff dId procure a purchaser for said properties at prices and terms
satisfactory to the said defendant, the purchase price paid therefor
to the said defendant being the sum of, to-wit, one hundred twentv
thowmnd (120,000) dollars, to-wit, at the time and place and in
th Division and District last aforesaid, whereby and by reason
wll " of ~h ..aid defendant became and is indebted to plaintiff in
th sum f, ~o-wit, ,ix thou and (6,000) dollars.

4
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8,000.00
8,000.00
8,000.00
8,000'.00

MARY BOUSCAREN,
Notary Public in and for

said Oounty and State.

Copy of Account.

CHICAGO, ILLINOIS, May 18, 1914.

In nOE W. STEWART VS. CHARLES H. RAMSAY.

MIiLa ribed and sworn to before me, this eighteenth day of May,
, D, 1914.r lllAL.']

II', ( hllJ:les H. Ramsay in Acount with George W. Stewart.

I 1I11t1~ wares and merchandise, sold and delivered. . .. $8,000'88
II 1I1111li y I nt and advanced .... : . . . . . . . . . . . . . . . . .. 8,000.
II 11111111 Y paid, laid ou~ and expended '.' . 8,000.00
II 1111111 Y had and reCeIved to and for the use of pIam-
lilt ", .
I 'ltlllt Y due for interest and forbearance .
I 1,,1101', ervices and material.. .

11,11111 '8 due on account stated .

(lnndorsed:) Filed May 18, 1914. T. C. MacMillan, Clerk.

And afterwards to-wit: on the first day of June, 1914,
aille the defendant in said entitled cause by his attorneys and

11,111' d his appearance in words and figures following to-wit:

Plaintiff's Affida11it of Amm~nt due.

1'1'lllIl 'rATES OJ<' AMERICA,
m,the'1'n District of Illinois,

Eastern Division, State of Illinois, County of Oook, 88:

(Il!OI'j.!; W. Stewart, be~ng first duly sworn, says that he is ~he
,llIlllt,i!1' in the above entItled cause, that t~e demand of the plam-
I thl I' in is for money due upon the promISSOry note ~or one thou
1111 t 000) dollars of the defendant, dated July 2,), 1911, and
( "I'HL thereon, a copy whereof is attached to plaintiff's declaration

1'1 11 being made thereto, and for moneys due fro?! the de-
WIIl,lIt to plaintiff for his commission on the sale of dIvers prop
I II of the defendant for the sum of one hundred twenty thousand

I 0,(00) dollars at the commission of five (5 per cent. thereo~
II in the sum of six thousand (6,000) dollars, all:d that t~ere IS

\I j,o the plaintiff from the defendant, after allowmg to hIm all
, t \'1' dits, deductions and set-offs, seven thousand (7,000) dollars

.1 nterest thereon as aforesaid. .
GEORGE W. STEWART.

$120,000.00
6,000.00

$1,000.00.

properties of

A. M. McCLENAHAN.

Copy of Instrument.

UNITED STATI~S OJ<' AMERICA.

GEORGE W. STEWART VS. CHARLES H. RAMSAY.

To commission for thB sale .of the following
said Charles H. Ramsay:

Fotll' hundred eighty (480) acres situate at F
M rp:ll.n, Morgan County, Color~do, Lot or~ ~ots
with imp)' v ments thereon SItuate a,t SalIda,

11I1,f1' ( Jounto Colorado, $10,000.00 of personal
noL'" or HllicI -i,n,l'l fl Ho Ramsay, and $10,400'.00
of i1'l'i 'Ill ion !loIHIH, old n,t the sum of .

(lllllltil*lioll I,h I' 011 n,t 0% 0 • 0 •••••••••••••••••••

No. 1.

For value received _ .. hereby transfer and assign the within note
together with all - interest in .and rights under the MOl;tgage se
ouring the same to ---- WIthout recourse. Dated thIS - day
of--,19-.

11

6

Copy of Account..

.. DENVER, COLORADO.. August 10, 1911.

Mr. Charles H. Ramsay, in Account with George W. SMwart.

age of the said plaintiff of eight thousand (8,000) dollars, and
therefore the said plaintiff brings suit, etc.

ROBERT C. FERGUS,
Plaintiff'8 Attorney.

Endorsed as follows:

Colorado.
Real Estate Coupon Bond Secured by First Mortgage.

GREELEY, COLORADO, July 25, 1911.

On July first, 1914, after date, for value received, I promise to pay
to the order of A. M. McClenahan, One Thousand Dollars at the
Greeley National Bank, Greeley, Colorado, with interest at the rate
of seven per cent. per annum payable semi-annually as per six
coupons hereto attached. It is agreed that if this note is not paid
at maturity it shall then draw interest at the rate of ten (10) per
cent. per annum and that on failure to pay any installment of in
terest when due' the holder hereof may collect the principal and
interest at once.

This note may be paid on July 1st, 1912, or on any interest pay
day thereafter by payor giving thirty (30) days' notice thereof.

CHARLES H. RAMSAY.
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PETER SISS.M:AN.

WILLIAM L. CARLIN,
Nota,ry Public.

nOE W. STEWART VS. CHARLES H. RAMSAY.

Gen. No. 31626.

GEORGE W. STEWART
VS.

CHARLES H. RAMSAY.

'ItICT COURT OF THE UNITED STATES OF AMERICA,
Northern District of IllinoiB, 88:

Motion.

In Assumpsit.

Motion.

ow comes Charles H. Rams.ay by Darrow, Baily & Sissman, his
rneys, and moves the court to quash service had and obtained

2--105 I

()I;' ILLINOIS,
Cou.nty of Cook, ss:

tA I' issman being first duly sworn, upon oath,. deposes and
I t,lmt he is one of the attorneys for the said Charles H. Ramsay,
"d, nt in the above entitled cause and that the plea as above set
h, il:l true in substance and in fact.

."

I.ndorsed:) Filed June 2, 1914. T. C. MaoMillan, Clerk.

And on the same day to-wit: the second day of June, 1914,
came the defendant in said entitled cause by his attorneys

filed in the clerk's office of said Court his certain Motion to
h service. Said Motion is in words and figures. following to-

II. HI~tn ay was in attendance upon· the District Court of the
1111 H d tates for the Northern District of Illinois, being a
W\l.II!oj and testified in the case wherein he, the said Charles

llllwmy wilS plaintiff, and Andres E. Anderson was defendant,
tllll pl'()' . was served upon him, the said Charles H. Ramsay

II 1111 IV,U returning fro!,? the court-room of the Honorable George
'111'\11 lit L', the trial judge, before whom he had testified, and

I 1'1'111'( liS was served on him in the corridor leading to the court
II IIf til Honorable George A. Carpenter, and this he is ready

I " ; wherefore he prays judgment if the court here will take
~lIilC of the action aforesaid.

CRAS. H. RAMSAY,
By PETER SISSMAN,

HiB Agent.

uhi:! ribed and sworn to before me, this 2nd day of June, A. D:
I .

ISEAL.']

In Assumpsit.

Plea in Abatement..

,]~he said Charles H. Ramsay in his own person comes and de
fondR, t., Dnd ,'ays that before and at the time of the commence
m nt of th Raid action of the said George W. Stewart, he, the said
Chnl'l Ii '11. Itlunilay, was, and from thence hitherto has been and still
i.f! J' Hi din p; ill til town of Greeley, State of Colorado, and that he,
th Hll.i d ell n1'1 H II. Ramsay, was served with process in said action
in til ~ll.id N01'Lh m Di trict of Illinois, while he, the said Charles

Plea in Abatement.

GEORGE W. S'l'EWART
VS.

CHARI,ES H. RAMSAY.

Gen. No. 31626.

'A ppearance.

GEORGE 'V. STEWART
VS.

CHARJ,ES H. RAMSAY.

GEORGE W. STEWART VS. CHARLES H. RAMSAY.

In the United States District Court for the Northern District of
Illinois, Eastern Division.

In Assumpsit.

Appearance.

\Ve hereby en~er the appearance of Charles H. Ramsay, and our
app~arance as hIS a~torneys, for the sole purpose of quashing the
se,rVlCe had and ob~amed upon the said Charles H. Ramsay, and for
that purpose only.

DISTRICT COURT OF THE UNITED S'l'ATES OF AMERICA,
_ Northern DiBtrict of IllinoiB, ss:

Gen. No. 31626.

DARROW, BAILY & SISSMAN.

(Endorsed:) Filed June 1, 1914. T. C. MacMillan, Clerk.

14 And afterwards to-wit: on the second day of June 1914
came the defendant in said entitled cause by 'his attorn~ys and

and filed in the Clerk's office of said Court. his certain Plea in Abate
ment in words and figures following to-wit:
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to before me, this seventeenth day of

lD RGE W. STEWART VS. CHARLES H. RAMSAY.

"I I~ of defendant, and that said demurrer is not interposed
1111 'pose of delaying said cause, or any proceeding therein.

GEORGE W. STEWART.

In the United States District Court for the Northern District
of Illinois, Eastern Division.

Gen. No. 31626.

----,
.Judge of the United States Distric't Corwrt.

Chicago, March 25, A. D. 1915.

And on the same day to--wit: the twenty-fifth day of March,
1915,came the plaintiff in said entitled cause by his attorney,

d filed in the clerk's office of said Court his certain Petition for
rit of Error in words and figures following to-wit:

GEORGE W. STEWART, Plaintiff,
vs.

CHARLES H. RAMSAY, Defendant.

is cause coming on to be heard upon the demurrer of the plain
to the defendant's plea in abatement, and the Court having
I the argumen,ts of Counsel and being fully advised in the prem
and due deliberation being thereupon had, and it appearing to

ourt that the plea in abatement and all other matters therein
t./Lined are sufficient in law to quash the plaintiff's writ; therefore
considered that the said demurrer be overruled, and the plaintiff

Ling to stand by his demurrer, it is ordered that the said writ be
hea, and that the said defendant go hence without day. And it

urther considered that the said defendant do recover against the
Intiff his costs and charges by him about his defense in this: be
It expended to be taxed, and that the defendant have execution

for; to which action of the Court and every of them, the plain-
now here excepts. ..

MARY BOUSCAREN,
Notary Public.

4'U)O ad:) Filed March 18, 1915. T. C. MacMillan, Clerk.

And afterwards to-wit: on the twenty-fifth day of March,
1915, in the· record of proceedings thereof in said entitled

It fore the Hon. George A. Carpenter, Judge of said Court,
.~IA,," the following entry to-wit.

GEORGE W. STEWART VS. CHARLES H. RAMSAY.

Gen. No. 31626.

GEORGE W. STEWART, Plaintiff,
vs.

CHARLES H. RAMSEY, Defendant.

STATE OF ILLINOIS,
County of Cook:

George W. Stewart, on oath states, that he is the plaintiff' in the
above entitled cause, and that he has read the foregoing demurrer

In Assu,mpsit.

UNITED STATES OF AMERICA,
Northern District of Illinois,

Eastern Division, ss:

And the plaintiff, as to the said plea of the defendant above
pleaded, says that the said plea and the matters and things therein
contained are not sufficierit in law to quash the writ heretofore issued
in the above entitled cause, and that he, the plaintiff, is under no
duty of law to make answer thereto; and this he is ready to verify'
. Wherefore, ~or want of a sufficient plea in this behalf, the plain~

tiff prays the Judgment of the Court here if the defendant ought
not to make further answer to the declaration.

ROBERT C. FERGUS,
Plaintiffs Attorney.

19 I certify that, in my opinion, the foregoing demurrer of
plaintiff to the plea of defendant is well founded in law and

proper to be filed in the above cause. '
ROBERT C. FERGUS,
. Plaintiff's A,ttorney.

Demurrer to Plea.

18 . l{e'l1l1WrTer to Plea.

In the United States District Court for the Northem District of
Illinois, Eastem Division.

upon the said Charles H. Ramsay for reasons assigned and set forth
in the plea in abatement filed herein.

. DARROW, BAILY & SISSMAK,
'Attorneys for the Defendant.

(Endorsed:) Filed June 2, 1914. T. C. MacMillan, Clerk.

17 . And afterwards to-wit: on the eighteenth day of March,
. 1915, came the plaintiff in said entitled cause by his attorney

and filed in the clerk's office of said Court his certain demurrer to
plea in words and figures following to-wit:

10



13BORGE W. STEWART VS. CHARLES H. RAMSAY.

Assignment of Errors.

I omes the plaintiff and files the following -assignment of
which he will rely upon - his prosecution of the writ of error
I Love entitled cause:

GEORGE W. STEWART, Plaintiff,
VS.

CHARLES H.RAMSAY, Defendant.

In Assumpsit.

I.

No. 31626.

III.

III t the said Court erred in sustaining the plea in abatement, and
Ing that the Court had no jurisdiction of the cause;

II.

Assignment of Erro'r8.

tllll l nited States District Court for the Northern District of
Illinois, Eastern Division.

hnt the United States District Court in and for the Northern Dis
Clf Illinois erred in ovenuling the plaintiffs' demurrer to the
n abatement;

ROBERT C. FERGUS,
Atto<rney for Plaintiff·

.ndorsed:) Filed March 25, 1915. T. C. MacMillan, Clerk.

And on the same day to-wit: the twenty-fifth day of March,
1915 in the record of proceedings thereof in said entitled

1M before'the Han. George A. Carpenter, Judge of said Court, ap
the following entry to-wit:

Imt the said Court erred in entering judgment in favor of the
IIdn.nt and against the plaintiff on the plea in abatement, and

1I114l!ing and quashing the proceedings.

h refore, the plaintiff prays that the judgment of the said Court
(V rsed, and that the said case be remanded with directions to
in the demurrer to the plea, and that the defendant be ruled

I ltd further.

No. 31626.

Petition for Writ of Error.

GEORGE W. STEWART, Plaintiff,
VS.

CHARLES H. RAMSAY, Defendant.

In Assumpsit.

Petition for Writ of Error.

GEORGE W. STEWART VS. CHARLES H. RAMSAY.

In the United States District Court for the Northern District of
. Illinois, Eastern Division.

ROBERT C. FERGUS,
Attorney for Plaintiff·

(Endorsed:) Filed March 25, 1915. T. C. MacMillan, Clerk.

24 And on the same day to-wit: the twenty-fifth day of March,
1915, came the plaintiff in said entitled cause by. his attorney

and filed in the clerk's office of said Court his certain assignment of
errors in words and figures following to-wit: .

23

George W. Stewart, plaintiff in the above entitled. cause, (feeling
himself aggrieved by the judgment and order of the United States
District Court for the Northern District of Illinois, Eastern Division
rendered and granted on the 25th day of March, A. D. 1915, and
filed in the Office of the Clerk of said United States District Court
in the above entitled cause, overruling the demurrer of plaintiff t~
the plea in abatement of defendant, and the Court thereupon order
ing that the defendant go hence without day, and that he recover his
costs therein and hm~e execution therefor, and thereby holding that
this Court has no jarisdiction of said cause), comes now by Robert
C. Fergus, his attorney, and petitions said Court for an order allow
ing the plaintiff to prosecute a writ of error to the United States
Supreme Court, under and according to the laws of the United States
in that behalf made and provided, and also that an order be made
fixing the amount of security which the plaintiff shall give and fur
~ish upon said writ of ~rror,. and .that upon the giving of such secu
nty all further proceedmgs m thIS Court be suspended until the de
termination of said writ of error by the United States Supreme Court.
And your Petitioner will ever pray.

12
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31626.

GEORGE W. STEWART, Plaintiff,
vs.

CHARLES H. RAMSAY, Defendant.

10 llGE W. STEWART VS. CHARLES H. RAMSAY.

Prrecipe for Transcript of Record.

istrict Court of the United States for the Northern District
of Illinois, Eastern Division.

Clerk of the above-entitled Court:

II will please prepare a transcript of the record in this Cause;
filed in the office of the Clerk of the Supreme Court of the

d States, under the Writ of Error allowed to said Court, and in
in the said transcript the following pleadings, proceedings and
on file, to-wit:

I .1 und delivered in presence of---:

I ALPH D. PARKER.
I RL E. HILTHON.
IQAL.]

ved by
CARPENTER,

Judge of the United States District Court.

011..,1915.

ulorsed:) Filed Mar. 25, 1915. T. C. MacMillan, Clerk.

ClI' W. Stewart, as plaintiff and Charles H. Ramsay, as
lit" H ,J udgment was rendered against the said George W.

lI11el Lhe said George W. Stewart, having obtained f!> writ of
~d III d a copy thereof in the Clerk's Office of the said Court_.'''1'.' 1,\\ Judgment in the aforesaid suit, and a citation directed
1.1 harles H. Ramsay, citing an.d admonishing him to be

'\"1111' lit a Supreme Court of the Umted States, to- be holden at
II t.ClII within 30 days from the date thereof,
I 1.111 'ondition of the above obligation is such, That if the said

. tewart shall prosecute his writ of error to effect, and
1111 damages and costs if he fail to make his plea good, then

ol>ligation to be void; else to remain in full force and virtue.
GEORGE W. STEWART. [SEAL.]
CHICAGO BONDING AND SURE,TY

COMPANY, [SEAL.]
By WALTER FARADAY, [SEAL.]

AJttorney in Fact.

Order Allovling Writ of Error.

GEORGE W. STEWART VS. CHAftLES H. RAMSAY.

Present: The Honorable George A. Carpenter, District Judge.

No. 31626.

Chicago, March 25, A. D. 1915.

271j2 And on the same day to-wit: the twenty-fifth day of March,
1915, there was filed in the Clerk's office of said Court in

said entitled cause a certain Bond in words and figures following
to-wit:

----.

28 Know all Men by these Presents, That we, George W. Ste.\"·
art, as principal, and Chicago Bonding and Surety Company,

as sureties, are held and firmly bound unto Charles H. Ramsay, in
the full and just sum of Two Hundred (200) Dollars, to be paid to
the said Charles H.-Ramsay, his certain attorney, executors adminir;·
trators, or assigns; to which payment, well and truly to be'.made, we
bind ourselves, our heirs, executors and administrators, jointly and
severally, by these presents. Sealed with our seals and dated this
twenty-fifth day of March, in the year of our Lord one thousand nine
hundred and fifteen (1915).

Whereas, lately at a Term of Court, to-wit: the March Term, A. D.
1915, of the United States District Court, for the Northern District
of Illinois, Eastern Division, in a suit depending in said Court, be-

I

, GEORGE W. STEWART, Plaintiff,
vs.

CHARLES H. RAMSAY, Defendant.

. In Assumpsit.

Upon motion of plaintiff by Robert C. Fergus, his attorney" and
upon filing a Petition for Writ of Error and an Assignment of
Errors,

It is ordered That a Writ of Error be and hereby is allowed to
have reviewed in the United ,stateS Supreme Court the judgment
heretofore entered herein, and that the amount of bond on said 'Writ
of error be and hereby is fLxed at the sum of 'l'wo Hundred (200)
Dollars.

And the Court here certifies that the only issue raised in said
cause and passed upon by the Court was the question of jurisdiction
of the Court as presented by the pleadings herein.

At 3: Stated Term, to-wit, the March Term, A. D. 1915, of the Dis
trIct Court oBhe United States of America, of the Seventh Judicial
Circuit, in and for the Northern District of Illinois Eastern Divis·
ion, Held at the Court Room in the City of Chicag~, on Thursday,
the 25th Day of March, A. D. 1915. .

27
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17GEORGE W. STEWART VS. CHARLES H. RAMSAY.

.
Itness, the Honorable George A. Carpenter this twenty fifth dav
llrch, in the year of our Lord one thousand nine hundred and
n.

UNITED STATES OF AMERICA, ss:

GEORGE A. CARPENTER, Judge.

3-105

hurles H. Ramsay, Greeting:

u are hereby cited and admonished to be and appear at a
me Court of the United States, at Washington, within 30 days
the date hereof, pursuant to a Writ of Error, filed in the

'13 Office of the District Court of the United States for the
II rn District of Illinois, wherein George W. Stewart, is Plain
I Error, and you are Defendant in Error, to show cause, if any
be, why the Judgment rendered against the said Plaintiff in
as in the said Writ of Error mentioned, should. not be cor

11 and why speedy justice should not be done to the parties in .
b half. . .

" this behalf, do command you, if judgment be therein given,
Ih. n under your seal, distinctly and openly, you send the record

11'1) ·eedings aforesaid, with all things concerning the same, to
IIprame Court of the United States,. together with this writ, so
011 have the same in the said Supreme Court at Washington,

.I'll :iO days from the date hereof, that the record and proceedings
/lid being inspected, the said Supreme Court may cause further
clone therein to correct that error, what of right, and according

he laws and customs of the United States should be done.
til ss the Honorable Edward D. White, Chief Justice of the
III tates, the twenty-fifth day of March, in the year of our Lord
lIousand nine hundred and fifteen.

sal of Dist. Court U 8., Northern Dist. Illinois, 1855.]

T. C. MAcMILLAN,
Clerk of the Dist7'ict C01.wt of the United States

for th,e Northern Di8t. of Illinois.

\lowed by-
GEORGE A. CARPENTER,

District Judge.

[I ndorsed:] 31626. Supreme Court of the United States.
W. Stewart vs. Charles H. Ramsay. Writ of Error. Filed

, 25, 1815. T. C. MacMillan, Clerk. Copy deposited for the
n<tant in error in the Clerk's Office, U. S. District O:mrt, North
I)i trict of Illinois.

GEORGE W. STEWART VS. CHARLES H. RAMSAY.16

Prrecipe, filed March 28, 1914.
Summons and Marshal's return thereon endorsed'
Declaration, filed May 18,1914; ,
Appe~rance of Attorneys for defendant, filed June 1, 1914;
Plea m Abatement filed June 2 1914·
Motion, filed Jun~ 2 1914" ,
Demurrer to Plea, filed March 18 1915·

POrt~e~' oVferruwling Demurrer, en~red of record March 25, 1915;
e :tlOn or rit of Error, filed March 25, 1915;

ASSIgnment of Errors filed March 25 19l"·
O ' ,v,

rder of March 25, 1915, allowing Writ of Error'
Bond on Writ of Error. '

ROBERT C. FERGUS
Attorney for Plaintiff.

. (Endorsed:) Filed March 25, .1915. T. C. MacMillan, Clerk.

31 UNITED STATES OF AMERICA, 88:

The Pr~id~nt of the United States to the Honorable the Judges of
the !?ISt.:lct COUJ:,t of the United States for the Northern Distrid
of IllmOIs, Greetmg:

B~cause in the record and proceedings, as also in the rendition of
the Judgment of a plea which is in the said District Court before you
or some of you, hetween George W. Stewart Plaintiff and Charl"~
H. Ramsay, Def~ndant, a manifest errol' h~th. happened, to the gre~t
damage of the sa:-d Ge~r~e W. Stewart, ~lamtlff, as by his complaint
appears. We bemg wlllmg that error, If any hath been should be
duly corrected, and full adn speedy justice done to the p~ties afore-

30 NORTHERN D1S1RICT OF ILLINOIS

, ' Eastern Divisrio!n., s;:

I, T. C. MacMillan, Clerk of the District Court of the United
States for the N?rthern District of Illinois, do hereby certify the
abov.e and foregomg to be. a tr~e and complete transcript of the pro
ceedI:rgs had .of record m smd Court, made in accordance wit.h
PrreClpe, filed m the cause entitled George W. Stewart vs. Charles H.
Ramsay, as the ~a~e ~ppear from the original records and files
thereof, now remmnmg m my custDdy and control.

In Testimo?y Whereof, I have hereunto set my hand and affixed
t~e s~al of .sald Court, at my office, in the City of Chicago, in sai.d

. DIStrIct, thIS twenty-ninth day of March, 1915.

[S~al of Dist. Court US., Northern Dist. Illinois, 1855.]

T. C. MAcMILLAN, Clerk,
By JOHN H. R. JAMAR,

Deputy Clerk.



Received a copy of the above Citation, this 29th day of March
A, D. 1915.

18 GEORGE W. STEWART VS. CHARLES H. RAMSAY.

CLARENCE S. DARROW,
Attorneys for Ghades H. Ramsay, the Defendant.

33 [Endorsed:] No. 31626. Supreme Court of the UnitBQ
States.. George "V. Stewart vs. Charles H. Ramsay. Cita.

tion to the Supreme Court of the United States. Filed Mar. 30,
1915, at - o'clock - M. T. C. MacMillan, Clerk.

Endorsed on cover: FiJe No. 24,660. N. Illinois D. C. U. S
Term No. 105. George W. Stewart, plaintiff in error, vs. Charle
H. Ramsay. Filed April 7th, 1915. File No. 24,660.





IN THE

Error to the Dis
trict Court of the
United States for the
Northern District of
Illinois.

..

OCTOBER TERM, A. D. 1916.

V8.

No. 105.

CHARLES H. RAMSAY,
Defendant in Error.

GEORGE W. STEWART,
Plaintiff in Error,

BRIEF OF PLAINTIFF IN ERROR.

The case comes here under s. 238, J.udicial Code,
Act of March 3, 1911, c. 231, 36 Stat. 1157, and the
question of jurisdiction is certifi~d (14).

The case was brought in the district of the resi
dence of the plaintiff unde-r s. 51, Judicial Code, Act
of March 3, 1911,c. 231, 36 Stat. 1101.

This is a writ of error brought to reverse the final
judgment of the District Court, overruling the gen
eral demurrer of plaintiff to the plea in abatement
of defendant, and to remand this cause with direc
tions to sustain the demurrer to the plea and that
defendant be ruled to plead further (13).

SUB.JECT INDEX.

, PAGE
Error direct to District Court to reverse final judg-

ment on a plea in ahatement in assumpsit. . . . . . . . 1

Statement of Case ............................... 3

Assignment of Errors ........................... 5

Brief of Argument.............................. 6

I. The law of privilege of a suitor or witness
eundo, morando, redeundo, limited to arrest
only 6-7

II. The privilege is personal in a suitor or wit
ness, except in

Cases of Contempt...................... 7

III. Q The privilege is not applicable to non-resi
de~t plaintiff, conceding the privilege to non
resIdent defendant ........................ 8

Argument...................................... 9

L The law of privilege of a suitor or witness
eundo, mora,ndo, redewndo, limited to arrest
only ' 10-15

II. The privilege is personal in a suitor or wit
ness, except in

Cases of Contempt 15-17

III. The l?riyilege is not applicable to non-resi
de~t plamtIff, conceding the privilege to non-
resIdent defendant 17-19'

Where one is both:
Plaintiff and witness. . . . . . . . . . . . . . . . . . . 19
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The jurisdiction was invoked upon the ground that
the suit was between citizens of different states, and
that the matter in controversy exceeded the sum of
three thousand dollars (.Judicial Code, s. 24, Act of
March 3, 1911, c. 231, 36 Stat. 1091).

NOTE-The exemption of.a suitor or witness eundo,
morando, redewndo, is the privilege referred to here-
in, and the words exemption, privilege, right, are so
used in each and every instance of the within text.

NOTE-Figures refer to pages of printed tran
script of record.

STATEMENT OF CASE

JURISDICTION OF DEFENDANT IN ERROR RAMSAY.

rge W. Stewart is plaintiff in error in this case
1\ citizen of Illinois and a resident of the North

istrict of Illinois, and Charles H. Ramsay is
dant in error and a citizen and resident of Col

(3).

t wart as plaintiff herein brought suit in assump
gainst said Ramsay as defendant in the Dis
Court of the United States for the Northern

trict of Illinois to recover both on the note of
d Ramsay and for commissions in the sum of

,000.00 due by said Ramsay to said Stewart, and
laration with several counts therefor was filed

4,5, 6).

raecipe was filed (1) and summons thereon
inst said Charles H. Ramsay, defendant, issued
the Marshal of said District Court, and his due
urn thereon was made of personal service on said
rles H. Ramsay, defendant (2).

efendant Charles H. Ramsay then filed his lim-
d appearance for the sole purpose of quashing

service herein (8), and filed also both a written
tion to quash service herein, and his plea in abate
nt claiming privilege from service of summons in

is case while he was ir1 attendance upon said Dis
ict Court as plaintiff and witness in the case of
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himself, Charles H. Ramsay, plaintiff, against An
dres E. Anderson, .defendant, and that the summons
herein was served upon him, Charles H. Ramsay,
defendant, while he was returning from the court
room of the trial judge before whom he had as plain
tiff aforesaid in his own case testified, and that he
was served in the corridor leading to the ~ourt-room
(8, 9).

Plai.ntiff Stewart filed general demurrer denying
the exemption of Defendant Ramsay herein from
service of summons (10).

The Court overruled the demurrer (11), Stewart
as plaintiff stands by his demurrer (11), judgment
entered against plaintiff for costs (11), and this writ
of error sued out (11) and allowed (14) to review
that judgment.

5

ASSIGNMENT OF ERRORS.

I.

hat the United States District Court in and for
Northern District of Illinois erred in overruling'
plaintiff in error's demurrer to the plea in abate-

nt;

II.

That the said Court erred in sustaining. the ~lea

abatement, and holding that the Court had no Jur
diction of the cause;

III.

That the said Court erred in entering judgment in
avor of the defendant in error, and against the
laintiff in error on the plea in abatement, and dis
issing and quashing the proceedings.



he privilege is not that of the Court, except in
8 of contempt of court.

7

he service of summons herein is not a contempt
urt-hence the privilege is not that of the Court.

Blight's Exemdor v. Fisher and Ashley, 1
Peter's C. C. R., 41.

Bishop V. Vose, 27 Conn., 11.
Wilkins v. Brock, 79 Vt., 60.
Greer v. Young, 120 Ill., 184.

II.

'I h privilege is personal in a suitor or witness to
'In'ved or claimed by him.

Goldey v. Morning News, 156 U. S., 521.
Geyer's Lessee V. !Twin, 4 Dallas, 107.

law without law-by caprice, by unwarranted
er, by error, is the decision contra in

Parker V. Hotchkiss, 1 Wallace Jr. 's C. C.
R., 271.

11 exemptions from territorial jurisdiction must
derived from the consent of the sovereign of the

ritory.
The Schooner Exchange V. McFadden, 7

Cranch, 143 (Marshall, C. J.).

nd all decisions on exemption following the pre
ent of Parker V. Hotchkiss, supra, are in error,

use a law without law.

6

I.

BRIEF OF THE ARGUMENT.

'fhe law, by law of exemption, is that the privilege
extends only to an exemption from arrest:

Blight's Executo'r V. F·isher and Ashley 1
Peters' C. C. R., 41. '

Olerk v. Molineaux, Raymond's R., 101
Walpole V. Alexander 3 Douglas' R' 45

(Lord Mansfield). ' .,

Lightfoot v. Oame1'o1~, 2 W. Blackstone R
1113. ' .,

1 Sellen's Practice, 131.
6 Comyns' Digest, 88.
Starret's Oase, 1 Dallas, 355.
Bishop V. V ose, 27 Conn., 12.
Baldwin v. Emerson, 16 R. I., 308.
Wilkins V. Brock, 79 Vt. 57.
Greer v. Yo'ung, 120 Ill., 187-8.
Thompson's Oase, 122 Mass., 428 (1877,

Gray, C. J.).
Longueville v. May, 115 Iowa 711
Phillips V. Browne 270 III 4'56 ('0 t b1915). ' ., coer,

Worth v. Norton, 56 S. C., 56.

.The l~w of privilege of a non-resident suitor or
wItness .IS that he is exempt only from arrest, arid
~hat h.e ~s n~t exempt from the service of summons
In a cIvil smt. '
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Ill.

. The priv?ege is not allowed a non-resident plain
trff, conceding the privileo-e to apply to an·I:> on-reSI-
dent defendant, served with summons in a civil suit.

Bishop v. Vase, 27 Conn., 11.
Wilson Sewing Machine Compa'YllJj v. Wil

son, 22 F., 804 (District of Connecticut).
Gu~nn v. McDaneld, 4 Idaho, 605.
Sktn.n'!r & Mmmce Co. v. Waite, 155 F., 830:

(mh.ng G1tY'YI:n v. McDaneld, supra,) su 
ges~mg possIble distinction between no~
r1s:de?t defendant and non-resident
p amtIff.

9

ARGUMENT.

fro the Court, we present and support the follow

~ propositions of law:

I.

That the law of privilege of a non-resident suitor
)r witness is that he is exempt only from arrest;

d

That he is not exempt from service of summons

a civil suit.

II.

That the privilege is not that of the Court except
in cases of contempt of court, and

That the privilege is personal in a suitor or wit
ness to be waived or claimed by him.

III.

That the privilege is not allowed a non-resident
'plaintiff, conceding the privilege to apply to a non
resident defendant, served with summons in a civil

suit.



1Ve call the attention of the Court to the fact that
the case comes here, free from

Fraud, trickery, artifice,
Contempt of court,

and free from questions thereon so often found in
the reported cases where the privilege claimed has
been before the courts for review.

. I.

The law of privilege is the sole question before the
Court.

The question to be decided is:

Does the law of privilege of a non-resident suitor
or witness, eundo, morando, redewndo, exempt him
from service of a summo.p.s in a civil suiU

The Constitution and acts of Congress, and the
laws of Illinois, do not ~ontain any provisions there
on that we have found in our search except

The constitutional clauses exempting senators and
representatives from arrest, in the

Constitution of the U. S., Art. I, s. 6, 1. '

Constitution of Illinois (1870) Art IV s14 ' . ,.,
and the exemption therein from arrest does not in
clude exemption from the service of civil process;
these are the words of the Court:

"We concur in the holding in those cases that

.11

the exemption ~rante~ is :'In exemption from
il.l'Test with a VIew to lIDpnsonment, and noth-
ing else."

Phillips v. Browne, 270 Ill., 456 (October,
1915).

Il~ollowing the rule at Common Law, Mr. Justice
m:lhrod Washington declared in 1809:

"The privilege of a suitor or witness exte~d.s
only to an exemption from a;rrest. The. PTIVI
lege claimed being in derogatlOn of the TIght of
the other party to sue," and also

"The writers, who speak upon th~s subject,
confine the privilege of suitors and :VItnesses to
exemption from arrest, and not a dIctum to the
contrary is to be found," see pages 42 and 43,

Blight's Executor v. Fisher and Ashley, 1
Peters O. O. R

A leading case at Common Law is
Clerk v. Molineaux, Raymond's R, 10l.

See Brief, Part I, for other authorities.

The opinion of Mr. Justice Washington remained
the uniform rule from 1809 to 1849, when a conflict
thereon arose in Parker v. Hotchkiss, 1 Wallace Jr. 's

C. C. R, 27l.

The judicial eminence and authority of Mr. JU~

tice Washington are shown by the records of thIS
Court: for thirty-one years (1798-1829) he was an .
Associate Justice,of this Court, and John Marshall
ser~ed as Chief Justice with him during twenty
eight years~of that period (1801-1829).
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maintain that all decisions following the rule
arker v. Hotchkiss supra are also in error, and
the privilege declared therein is not the law.

llowing Parker v. Hotchkiss, the Federal C,ircuit
(I District Courts have generally held the privi

to include exemption from summons. Repre
tative opinions of the Federal rule and the rea

f<;>r the exemption from service of summons

the authorities submitted, supra:

maintain that the opinion of Mr. Justice Kane
arker v. Hotchkiss, 1 Wallace Jr's C. C. R., 269,
( t the law, by the law of exemption, but is a law

ut law-by caprice, by unwarranted power, by

. And

Hale v. Wharton, 73 F. 742.
Skinner <£; Mounce Co. v. Waite, 155 F. 828.

he reason for the decision is thus stated in Hale

I Wharton, 73 F. 741:
"This rule is buttressed with the high concep

tion that as courts are established for the ascer
tainment of the whole truth, and the doing of
xact justice, as far as human judgment can

attain, in disputes between litigants, every ex
traneous influence which tends to interfere with
or obstruct the trial for the attainment of this
ublime end should be resisted by the ministers

of justice to the last legitimate extremity in the
exercise of judicial power.

"Hence, as 'One of the necessities of the ad-
ministration of justice' (Person v. Grier, 66 N.
Y. 124), the rule has come to be regarded as the
privilege of the Court, as affecting its dignity
and authority, and rests, therefore, upon sound
public policy. Parker v. Hotchkiss"supra."

12

Following his own rule, in 1849 .
overruled Mr. Justice W. Mr. JustIce Kane

"It . ·d th a~hIngton and declared
IS Sal e practIc f th·

de?ision in Blight v. Fis~ o. IS Court since the
CUlt Court Reports 41) her bn 1809 .(Peters' Cir
cha~ge in such ca;es as :~. e;n umform, to dis
captas, but not to set asid~sthrom a~rest under
mons. I confess I h e serVIce of sum
reason of this dist'vefnever apprehended the
pressed upon me b InC lOn, and when it was
did not disguise mYy croul nstel for the plaintiff, I
My. t·· e uc ance to acced t 'tInS InctIve respect for II .. e 0 I .
by Judge Washington I a OpInIOnS expressed
in ' a one made me hesitate",

PR~e;6~: Hotchkiss, 1 Wallace Jr. 's C. C.

Therein for his authorif .
the following cases: Ies, Mr. JustIce Kane cited

Starret's Case, 1 Dallas 355 .
absolutely the opi~ion ' , thIS case supports
ington. Case not in p .s~pra of Mr. Justice Wash-

H a . OIn , an arrest on a judgment.
yes v. Shtelds, 1 Yeates 222 (f .

v. Martin Dall 296 th ' , ollowmg Bolton
, ., ,- e case of the memb f C

vention) ; these cases relate to ..1 er 0 on
standing in public stat' b prIVI ege by members

I
IOns, ut do not reI t t ..

ege of a private suitor.t a e 0 prIVI-or WI ness.
Miles v. McCullough 1 B·

not a non-resident of th tInt
ney

, 77, the suitor was
e s a e, but a resident

Halsey v. Stewart, 1 South d ..'
v. McCullough 1 Binn 77)ar, 366 (CItIng Miles·
without autho:ity to a :y, .dextends the privilege
mons. on-reSI ent served with sum-
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We ask the Court,:

Does the mere reading of a summons in a civil
suit on a suitor or witness" tend to interfere with or
obstruct the trial" "for the ascertainment of the
whole truth and the doing of exact justice ~"

Where is the positive law to support this general
rule~

. Commenting upon the word "arrest" in the Fed
eral Constitution, in the clause exemption" from ar
rest, "

The Supreme Court of South Carolina say:

"No court, therefore, has any authority, from
its own views of public policy, to stretch that
word beyond its usual and accepted significance.
It can not for a moment be supposed that the
framers of the Constitution were ignorant of
the wide difference between arresting the person
of a debtor and simply serving him with a sum
mons to answer a civil action, which'is, practic
ally, nolhing more than a mere notice. It would,
therefore, be wholly unwarranted for a court to
put such a construction upon the language found
in the Constitution as would make the excep
tion conferred apply to two such very different
things, " in

Worth v. Norton, 56 S. C., 64.

"All exemptions from territorial jurisdiction,
must be derived from the consent of the sover
eign of the territory; that this consent may be
implied or expressed,"

The Schooner Exchange v. McFadden, 7
Cranch, 143.
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hut is the meaning of consent intende~ by Chief
tl Marshall in the words just quoted.

it not that the Constitution or acts of Congres.s
I may grant a general exemption to a non-reSl
t suitor or witness in the Federal Courts of the

t d States~

n.

h reason for his decision, in including also III
. f sumprivilege an exemption from serVIce 0 a -

II ,was thus stated by Judge Kane: .

"The privilege which is asserted he[et~: ~~
privilege of the Court, rather than 0

fendant. " , C C
Parker v. Hotchkiss, 1 Wallace Jr. s . .

. R., 272.

he root of the conflict, appears to be, that the
vilege is the privilege of the Court.

he service of summons herei~ is not a Contempt
ourt-hence the privilege IS not that of the

urt. Blight's Executor v. Fisher and Ashley, 1
Peters' C. C. R., 41. . .

See Brief, Part II, for other authontles.

he defendant in error herein is not a public offi
1 exempted by the laws of Illinois~ as was the de-

d t by the laws of Pennsylvama and as com·
n an . . Br ht'
nted upon by Mr. Justice Washlllgton, III . tg S

ecutor v. Fisher and Ashley, 1 Peters' C. C. R., 43.

The defendant in error herein is a private citizen.

t is error to call the privilege of a private suitor
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or witness that of the Court, that is, like or analo~

gous to the privilege of Court called a contempt of
Court, or the privilege of a public officiaL

A privilege of the Court, a contempt of Court,
being a matter inherent in the Court, is exclusive in
the Court for determination. A waiver of a privi
lege of Court by a party ~r;. witness is impossible.

The privilege of a suitor or witness is a legal right
. in him, capable of being waived by him in the first

instance, without the knowledge of the Court.

Goldey v. Morning News, 156 U. S. 52l.
Geyer's Lessee v. Irwin, 4 Dallas, 107.

The Court may not, ex~officio, take notice of the
privilege of a suitor or witness.

Geyer's Lessee v. Irwin, 4 Dallas, 107.
Prentis v. Commonwealth, 5 Randolph, 699.

Under the facts in this case, the privilege is a
. legal right and personal in its nature in th.e suitor or
witness, and may be waived.

The privilege of the Court ,herein has no applica
tion.

The reply of the Supreme Court of Rhode Island,
to those decisions holding that the exemption of a
suitor or witness extends to a service of summons
for the purposes of justice, is:

"We think it would rarely happen that the at
tention of a non-resident plaintiff or defendant

•would be so distracted by the mere service of a
summons from the immediate business in hand
jn prosecuting or defending a pending suit that
the interests of justice would suffer in conse-

17 .
that the liability to such service would

~f:~cd.e~:r them from p~osecuting and defe~d;
lug their just claims or rIghts. The reason~l ~
the exemption would ;;tpply equally asd-w:~ ha~
r sident as to ilOn-resldent smtors, an I. d t
n ver been deemed necessary to exempt reSI ~n

.t from the service of a summons s<? ar
~Ul::~ave been able to find, except in the smgle
Htate of Pennsylvania. We think. th~~e reasons
I\re fanciful, rather than substantlaL And au-
thorities cited.

Baldwin v. Emerson, 16 R. I. 308.

III.

fendant in error was a citizen of Colorad~ a~d
c to the City of Chicago, in the state of Illmols,

d brought suit, in the United States Court for the
thern District of Illinois, by the style of Charles

• Ramsay v. Andres E. Ande~son, ~efendant, a~d
He attending upon said suit m ChIC~O ~s plam

he was served as defendant herem wIth Bum,
ns.

We contend that a non-resident plaintiff is not
titled to the exemption from service of a sumr~lOns,

.'1uming such exemption is allowed a non-resIdent

fendant.

uch was held to be the law in Bishop v. V os~, 2:
13 where the Court said" there is no prmCl-onn., , . d f

1 of comity or public policy to be de~lve rom
" (the decisions) "which will sustam the doc

. mI' d by the defendants" (exemption from
~cm~ ., .
rvice of summons by non-resident plamtlff).

And the holding of the Supreme Court of Connec-



WHERE ONE IS BOTH PLAINTIFF AND WITNESS.

• I

,-
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We make the following point:

n reply to the issue raised by the defendant in
ror herein in his proof of facts in his plea of abate
nt, that he was both the plaintiff and witness in

case of himself, to-wit, Charles H. Ramsay v.
ndres E. Anderson, when served with summons

reIn:
The whole includes the part; that if the exemption

hall not be granted by this Court to him as plai~tiff

rein, then that the defendant in error has no ng~t

an exemption herein as a witness, becau~e ~IS

hole right is that of plaintiff and necessanly I~

ludes that of witness. Or, to reverse the proposl
ion, the defendant in error could not be a witn~ss
n his own cause as plaintiff unless he was the plam-

iff.

u k the Court,

h n a non-resident plaintiff brings ~uit agai~st

I Midont of the State, and such non-resIdent plam
III then sued there by his debtor or another per·

I, l nd the exemption from service of the summons
IHimed and is allowed,
hat becomes of the principles of waiver and

III stoppel and public policy? applicable to such
III resident plaintiff as we see it by his vol~nt~TY

It (tion in going to a foreign state and brmgmg
hI r his suit as plaintiff.

The language of the Court in Skinner v. Waite. 155
F., 831, is:

"Under some circumstances, at least, there
would appear to be a material distinction be
tween the right of exemption of one who of
choice goes into a jurisdiction for the purpose
of enforcing a claim and the right of one who
is compelled to come into a foreign jurisdiction
to protect himself against a claim which is being
made upon him in a suit to which he is defend
ant."

ticut in Bishop v. V ose, supra, was commented on by
Judge Shipman, as follows,

"There is, perhaps, a reason why a plaintiff"
who has voluntarily sought the aid and protec
tion of our courts should not shrink from being
subjected to their control, which does not apply
to the condition of a defendant whose attend
ance is compulsory, and therefore I do not in
tend to express dissent from the doctrine of the
Connecticut case, but to limit this decision to the
facts which are before me," in

The Wilson Sewing Machine Company v.
Wilson j 22 F. 804, (United States Circuit
Court, District of Connecticut, December
1884, also reported in 51 Conn., 597).

In Guynn v. McDaneld, 4 Idaho, 605, held, a non
resident plaintiff in a suit brought by him in Idaho
against his debtor, a resident of Idaho, is not exempt
from service of a summons in an action commenced
by his debtor against said non-resident plaintiff in
the district Court of Idaho. The Court says on page
609,

, 'If the courts of Idaho can, in the opinion of a
litigant, protect his rights in one case, it would
seem they ought to be equally adequate in an
other. "

18
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We submit in conclusion:

I.

That the law of privilege IS an exemption from
arrest only,

That the privilege does not include an exemption
from service of summons, provided there is no con
tempt of court;

II.

That the privilege is personal in a suitor or wit
ness only, except in cases of contempt of court;

III.

That the privilege is not allowed a non-resident
plaintiff, assuming that the privilege is allowed a
non-resident defendant.

ROBERT C. FERGUS,

For Plaintiff in Error.
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