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CIRCUIT COURT
TAYLOR COUNTY, WEST VIRGINIA.

MAY TERM, 1925

J. H. 8. Barlow, et al.,

vs///

Guy D, Haymond, et als.,
Members of the Board of
Education of Grafton
Independent School District.

OPINTION,

This 18 a proceeding for a removal from office under
Section 7 of Chapter 7 of the Qode of West Virginia,b 1923, for
what 18 alleged in the petition filed herein as a violation
of Article 6 of the U. 8. Constlitution, and the first Amendment
thereto, as well as a violation of Article 3, section 15,o0f
the Constitution of the State of West Virginiaj; and also as
violating Article 4, section 5 of the Constitution of this State,
and seeking to remove Guy D. Haymond, Harry A.Abbott, Charles
W. Steel, Charles 0. King and E. F. Redinger, members of
the Board of Education of Grafton Independent School District
from office for "official misconduct", "incompetency" and

"neglect of duty".

This proeceeding is brought by J. H. S. Barlow, a citizen
and tax-payer of the Independent School District of Grafton,
Taylor County, West Virginia, and all other citizens and
tax-payera of said Distriet, and Madeline King, who sues by
0. J. King, her father and next friend, of Elkins, in sald
State. The chief ground for removal as stated in the petition

is that petitioner, Madeline King, who is of the Catholic faith,

applied to the sald Board of Education for the position of

teacher in the commercial department of the High School of said




8chool District, and was, on or about the 27th day of June, 1924,
notified that her application as such teacher would not be considered,
because said Board had adopted the policy of not employing teachers
of the Catholiec faith in sald School. The communication is dated

June 27, 1924, and is in part as follows:

"My dear Miss King:

Your application blank has been received.
For your benefit I feel that I must be frank in telling you
that it has been the policy of the Board of Education for years
not to employ teachers of Catholic Faith in the Grafton Publie
Schools. For this reason, we shall not be able to consider
favorably your application,

Thanking you for your interest, I am,

Very truly yours,
He A. Rice."

The petition avers that H. A. Rice is the Superintendent
of the Grafton Publlic Schools, under the jurisdietion and contrél
of said Board of Education, and wrote the foregoing letter in
behalf of, and under the direction and order of said Board,
and with their knowledge and consent. Sald petition was duly
recorded, snd a summons containing a copy thereof, duly served
on each of the aforesaid defendants. They each appeared, by
counsel, in thils proceeding and demur to said petition, and say
that the same is not sufficient in law for the following reasons:
EEEEE' The two petitioners are improperly Joined; one
of them, it appears, has absolutely no interest in the support

and administration of the Grafton Schools.

Second. The allegations of the petition do not show the

Board of Education guilty of "official misconduct", or any

other thing which would subject its members to removal.




(We will dispose of this demurrer in the order above set forth)

Section 7 of chapter 7 of the Code does not pmescribe
EEQ shall bring the proceeding under that section of the law.
But in Dawson vs Phillips 78 W. Va. 14, our Supreme Court held
that a citizen and tax-payer might institute such proceedings.
The petitioner, ¥adeline King,is an 'nterested party, who sues
by her futher and next friend, end who is 2lso a citigen of the
State of West Virginia, namely, the city of Elkins, in salid state.
e see no reason why these parties could not jJoin in the institution
of this suit, upon common law principles. At least they are not
prohibited from so doing by statute, We overrule the demurrer on
this ground.

The second ground of demurrer is the more serious one,and
raises all the lmportain questions in this case. AS to violate-
ing the provisions of the Constitution of the United States,
pointed out Iin sald petition, and as hereinbefore mentioned,
we will observe that these provisions apply to the Federal
Government only, snc leaves the Btates free to enact such
laws a8 they may deem proper in respect to religion, restreined
only by limitations of the respective State Constitutions.
Permoli vs. Nunicipality No. 1 of New Orleans,3 Howard 589,
11 Law ed, 793; Reynold vs U, S. 98 U. S. 145,25 Law ed 2443
People v.Boar of Sducation VYistrict No. 4,245 111,337,
92 H.E. 251; 12 Corpus J. 942; Blwk, Constitutional Law 527,
(3 ed). ZThe r asons for ineluding these provisions in the
Federal Constitution, constitute e long history, which has been
many times stated. 2 Watson Const. 1357 et seq: Cooley “Yonst
Lirita. 6571 (6 ed); 2 Story on Const. 1878; Reynolds vs U,s,
98 U, S. 145, 25 Law ed.244,

Tn the Colony of Virginia the struggle for religious

liberty began long before the formation of the Federal Govern=-

ment. In the 1light of the history of the past, and in the hope




-

of the future, Virginia, chiefly through the efforts of Mr. Jeffer-
son and lir, Madison, in 1785 passed a memorable act of religious
tolerance, and which may be found in 12 Hennings Statutes pg.84
Nearly e2ll the states of this Union have copied. parts of this
Statute, which was translated and discusses all over Furope.

In West Virginia the Constitution provides:

"No man shall be compelled to frequent or support
any religious worship, place or ministry whatsoever; nor
shsall any man be enforced, restrained, molested or
burthenet, in his body or goods, or otherwise suffer,on
account of his religions opinions or belief, but all
men shall be free to profess, adn by argument, to maintain
their opinions in matters of religion; and the same shall,
in mo wise, affect, diminish or enlarge thelr civil capa=-
cities; and the Legislature shall not prescribe any re-
ligious test whatever, or conver any peculiar privileges
or advantafes on any sect or denomlination, or pass any
law requiring or authorizing any religlous soclety, or the
people of any district within this State, to levy on them-
selves, or others, any tax for the erection or repair of any
house for public worship, or for the support of any church
or mnistery, but it shall be left free for every person
to select his religlous instructor, and to make for his
support, such private contract as he shall please,"

Conste “. Va., Art., 3, Sec 15,

This Constitutional provision doew not establish religlon but
guarantees the free exercise thereof. No man's religious beliefs
can be interfered with by the law, Religlous tests are prohibited,
and the Ligi#lature cannot confer any particuler privileges or
advantages on any sect or denomination. Consequently all sects
and denominations stand equal before the law. Nor, because of
hias religious beliefs shall any man's civil capacities be enlarged
or diminished or affected, No tax can be lald for the benefit of
any religlous sect or denomination, The church cannot be supported
by the state, but every person is left free to select his own

religlious instructor, and to Joln any sect or church he may desire.

While this constitutional provision guarantees and

sstablishes absolute religious freedom, free from restraint by the




state, or other suurces, yet, it does not mean, nor was it intended

to mean, that any citizen or other person, eould do as he pleased

under the pretense of religion, Thus, it has been held that religious

views are not admitted as a defense againat prosecution for acts
which are declared to be contrary to the policy of the law, and are
de punishable by the eriminal laws, or a recognition of which
essentlal to the inistration of justice. Miles v U. S. 108
8. 306; Reynolds v U, 8, 98 U, 8. 145; Morman church V U. 8,136
8. 1. Sunday lawe have been held to be constitutional, and like-
wise laws prohibiting a tescher in a public school, while engaged in the
performance of hls duties as a teacher, from wearing any dress,
emblem or insignla indiceting that he is a member of any religious
order, sect or denomination, is constitutional, Com v, Herr et al
220 Pa, 8t, 132; Ann Cas, 1912A; 78 At. 68; O'Connor V Hendrick
148 N,.Y, 42)1, ¢ Ann Cas 432.
In view of the constitutional provisiona of this state,
above quoted, petitioners aver that Miss King was refused a position
in the public school at CGrafton, by the School Board, upon the
sole ground that she was of the Gatholic faith, and aver that the
conatitution prohibits the boerd from excluding her upon this ground
alone, and that to do so is official misconduet by the members of
the Board, Now, the constitution expressly prohibits the Legislature
from prescribing any religious tests whatever, or convering any
particular privileges or advantages on any s8ct or denomination,

If this prohibition is laid on the Legislature,can the Board of

Education of any independend School district exercise that power?

That a school board can employ only Protestants as teachers
will be condeeded, and that they could employ only teachers who
were Catholics will be conceded, but such Board would have no
right to put a ban on either Protestants or Catholiecs, simply

becauge they were sich. In the well known case of Hysong vs.




Gallitzin Borough School District, 164 Pa. st 620, 44 Am

« St Rep 632
26 L. R. A, 803, six of the teachers out of the eight were sisters of a

religious order of the Catholic chureh, end it was averred that
this made the school sectarian, a nd that such teachers should not
have been employed; but there was no proof that they were appointed
because they were Cakholies in preference to others, as well or
better qualified, nor that others were re jected because they were
Protestants, and the court held in this case, under these cire
cumstances, that the appointment of such teachers was within the
disecretion of the eppointing board, yet, in the opinion in this
case, Dean, Judgr, said "If by law any man or woman can be exeluded
from public office or employment because he or she s a Catholie,
that is & palpable violation of the spirit of the Constitution; for
there ¢an be, in & Democracy, no hight¢r penalty imposed upon one
holding a particular religious belier, then perpetual exclusion
from pub ic station because of 1t. Men may disquallfy themselves
by crime, but the state no longer disgualifies Pecause of religious
belier". In the precsent case 1t would seem that the Board of Edu=
cation considered the applicant disqualified merely hecause of
religious belief. The constitutional provisions above mentloned
knows no distinction between the Christliam and the

Protestent and the Catholic. All are citizens and

rights are precisely the ssme. The law cannot see

cause the Uonstitution has definite y and completely exeluded
religion from the law's conterplation in considering men's rights.
There could be no distinction based on religion. All sects, re
ligions or even anti-religious, stend on an equal footing, They
have the same rights of citizenship, without discrimination, The
pubiic shecool is supported by taxes which every citizen, regardless
of his religion or his lack of it, 1s compelled to pay., <the school

1ike the Government, is simply & civil institution, It 1s seculanr,

and not religious in 1ts purposes, Wnlle no one denies the XrRERRX




truths of the Bible; no one denies their importance; no one denies
that 1t should be taught to the youths of the state, sand every one is
free to exercése his own mind touching religious matters; yet, our
constitution expressly declares that the civil capacity of a citizen
shall in no wise be affected, diminished or enlarged because of his
religious beliefs.

*t was argued in support of the demurrer that the school
board were only exercising their discretion in refusing to erploy
Catholic teachers in he school; but in the instant case ‘he peti-
tion shows that Miss King was denied the position as a tescher in the
school simply because whe was a Catholic, and it wos theppliey
of the Board to hire no Catholics. If such a rule does not exelude
Catholie, simply because they are Catholics, then what is its effect?
Does such & rule werk a hardship? Does it not in faét prescribe a
religious test? These very things are prohibited by our Constitution.
Can the Board of Education elaim on the demurrer herein that such
a rule was but the exercise of a sound discretion on their part,
and thereby escape 1ts effect? They stated, in the letter
of June 27, 1924, no reason for rejecting all Catholics
from te ching in the =chools, All are excluded, no matter what
their claims or qualifications, The law does not allow the reject-
ion of an applicant for a position in a schéol to bc made on account
of their adherence to, or belief in, any religious sect. To

do so is to set up & religious test, und to infringe on, » nd diminish

their"civil capacitiea!! Mo tesch a school is clearly a civil

right, and an honorable voaction. It would seem that the Board hnd
no right to over ride the constitutional provisions above mentioned,
and that their"discretion"was restricted on this point.

ITn Know)! on v Baumhover 182 Iowa, 691, 166 N.W.202,5 A.L.R.
841,858, the court said,

"Phat this restricted del




"That this restricted discretion may be so cbused mas to call

for judicial interference we cannot doubt"., 1In the instant case
the Board exceeded their powers. In Mechem on Publue Officers,
sectlon 457, page 291, the author says:

"The official doing or g wrongful set, or the official
neglect to do an set whiel TJL *u have been done, will

constitute the offense, (01 misconduct in office) ¢ 1*Pﬁ1'h
there was no corrupt malicious motive"

And in 23 A. & E, Enc, Law 2 ed, 4482, it is said,

"By official misconduct is meant any unlawful behaviou
in relatbon to the duties of his office, willful in its
character, or any officer entrusted in any manner, with
the sdministration of jJustice or the execution of the law"

While a teacher is not a public officer within the
meaning of the law, yet it is an imployment, and 18 within the

"eivil capacities™ of any citizen qualified to teach, Hartigan

v Board of R4gents 49 W. Va, 1l4.

For the .f'oregoi.:-ﬂ_ reasons we overrule the demurrer to the

petition, also on the second ground,
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