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LIABILITY OF GOVERNOR FOR UNLAWFUL
IMPRISONMENT OF PARTIES THREAT-
ENING DISORDER DURING PERIODS OF
INSURRECTION.

As an aftermath to the late unpleasant-
ness in Colorado and Idaho in which cer-
tain officials of the Western Federation of
Miners were implicated in several serious
embroglios with the authorities of those
states comes the determination by the
Supreme Court of the United States of a
suit by Charles H. Moyer, president of that
labor organization, against ex-Governor
James H. Peabody, for false imprison-
ment,

The ground of this action against Gov-
ernor Peabody was the arrest and kid-
naping of plaintiff by the governor pre-
vious to his extradition to the jurisdic-
tion of the State of Idaho. Tt was alleged
in the petition that plaintiff’s imprisonment
was without probable cause, and that no
proper complaint was laid against him as
a ground for his arrest. Tt was disclosed
upon the hearing, however, that the gov-
ernor had declared a certain county to be in
a state of insurrection, had called out troops
to put down the trouble, and had ordered
that the plaintiff should be arrested as a
leader of the outbreak, and should be de-
tained until he could be discharged with
zafety, and that then he should be delivered
1o the civil authorities, to be dealt with ac-
cording to law.

In other words, the position of the plain-
iff was that the action of the governor,
sanctioned to the extent that it was by the
decision of the supreme court on habeas
corpus proceedings (35 Colo. 154, 91 Pac.
738), was the action of the state, and there-
fore within the 14th Amendment; but that,
if that action was unconstitutional, the
covernor received no protection from per-

zonal habxhty for his unconstitutional in- |

| terference with the plaintiff’s right. Tt was
[ admitted, as it must have been, that the
governor’s declaration that a state of in-
surrection existed was conclusive of that
fact. It was admitted also that the arrest
alone would not necessarily have given a
right to bring this suit. Luther v. Bor-
den, 7 How. 1, 45, 46, 12 L. Ed. 581, 600,
601. But it was contended that a detention
for so many days, alleged to be without
probable cause, at a time when the courts
were open, without an attempt to bring the
plaintiff before them, makes a case on
which he had a right to have a jury pass.

Justice Holmes rendered the decision of
the court, and held that what might not be
due process of law during a time of per-
fect tranquility, would be perfectly justified
during a time of unrest and insurrection,
and that executive officers acting honestly,
but unreasonably, and even harshly, would
not be judged in the light in which the case
presents i{tself to the historian, but to a
man compelled to act in the midst of the
excitement..

Speaking further on the nature of ar-
rests during such periods of social unrest,
the learned judee said: “Such arrests are
not necessarily for punishment, but are by
way of precaution, to prevent the exercise
of hostile power.  So long as such arrests
are made in good faith and in the honest
belief that they are needed in order to head
the insurrection off, the governor is the
final judee and cannot be subjected to an
action after he is out of office, on the
ground that he had not reasonable ground
for his belief. If we suppose a governor
with a very long term of office, it may be
that a case could be imagined in which the
length of the imprisonment would raise a
different question. But there is nothing in
the duration of the plaintiff’s detention or
in the allegations of the complaint that
would warrant submitting the judgment of"

the governor to revision by a jury, Tt is
not alleged that his judgment was not
honest, if that be material, or that the

plaintiff was detained after fears of the in-
surrection were at an end. No doubt there
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are cases where the expert on the spot may °
be called upon to justify his conduct later
in court, notwithstanding the fact that he
had sole command at the time and acted to
the best of his knowledge. That is the po-
sition of the captain of a ship. But, even
in that case, great weight is given to his de-
termination, and the matter is to be judged
on the facts as they appeared then, and not . .

merely in the light of the event. Lawrence . -
v. Minturn, 17 How. 100, 110, 15 L. ed. 58, '
62; The Star of Hope, g Wall. 203, 19 L. .

ed. 638; The Germanic (Oceanic Steam . : . - -
Nav. Co. v. Aitken) 196 U. S. 589, 504, | = : : . '
505, 49 L, ed. 610, 613, 25 Sup. Ct. Rep.
317. When it comes to a decision by the
head of the state upon a matter involving
its life, the ordinary rights of individuals
must yield to what he deems the necessi-
ties of the moment.  Public danger war-
rants the substitution of executive process
for judicial process. See Keely v. Sanders,
99 U. S. 441, 446, 25 L. ed. 327, 328. This
was admitted with regard to killing men in
the actual clash of arms; and we think it
obvious, although it was disputed, that the
same is true of temporary detention to pre-
vent apprehended harm.”
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