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Petition for certiorari:
Preliminary statement .

(a) Petitioners, citizens of Tennessee, seek writ of habeas
corpus to prevent their extradition to North Carolina.

(b). Demurrer to petition sustained and writ theretofore
issued quashed.

(c) Judgment affirmed by the Supreme CoUrt of Tennessee,
although it found that petitioners, not corporeally
!Within North Carolina when crime charged committed,
were convicted in that State solely on the theory of con­
structive presence.

1. New Federal questions of substance involved .
II. Articles of Constitution and statute involved .

III. The Federal questions of substance not heretofore decided
by this Court ....•.....................................

IV. Opinions of Supreme Court of Tennessee .
(a) In one of the opinions, three judges concurring, it

was held that petitioners, not corporeally present at
the time of the commission of the alleged offense,
could be extradited on the original charge 'because
they had left the "custody and jurisdiction of
North Carolina after conviction.

(b) The other opinion, two judges concurring, held that
neither "leaving the custody" (not of itself an
offense) nor conviction was a substitute for per­
sonal presence when alleged crime committed, but
concurred in affirmance on the ground of an implied
waiver of the right to resist extradition, so holding
because petitioners, four months prior to the return
of the indictments on which they were tried and on
which extradition is sought herein, voluntarily ap­

. peared to answer a then pending indictment, later
dismissed, which was materially different in scope,
character, charges and parties from the ,subsequent
indictments.

V. Reasons why writ should be granted .
(a) It has not been determined by this Court whether

conviction (in this case on the theory of construc­
tive presence) nullifies the jurisdictional prerequi­
site of corporeal presence (when crime committed)
required by the Federal extradition statute as con­
strued by this Court where extradition is sought
before· trial.
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(b) Nor has it been heretofore determined whether any
act of the alleged fugitive outside of the extradition
proceedings themselves can enlarge the powers of
the asylum State so as to confer upon it jurisdic­
tion to extradite over his objection a person who is
not a fugitive from justice in the demanding State
as that term is defined by the authorHies.·

(c) There.is also presented the question of the issues that
may he considered in an extradition proceeiling
after conviction. Is the status of the alleged fugi­
tive affected 'by proceedings in the demanding State
subsequent to the indictments? If so, may the
courts of the asylum State inquire into such pro­
ceedings to the extent necessary to test the juris­
diction of the court in which the proceedings were
had?

(d) The questions presented for consideration affect the
rights of petitioners and also the powers and duties
of sovereign States under the Federal constitu­
tional and statutory provisions relating to extradi­
tion. These' questions were considered and decided
by the Supreme Court of Tennessee as Federal
questions of substance not theretofore determined
by this Court.

Supporting brief:
I. .controlling dates and jurisdictional statute .

II. Statement of case .
III. Federal questions involved .........................•...
IV. Petitioners not fugitives from justice .

(a) Not corporeally within demanding state when al­
leged crimes committed.

(b) Conviction in the demanding state on the theory
of constructive presence does not nUllify the in­
dispensable jurisdictional prerequistte in inter­
state extradition proceedings of personal pres­
ence when crime committed.

V. No element of waiver of estoppel presented ,by record .....
(a) No express waiver claimed. Petition alleges there

was no waiver. Demurrer admits this allega­
tion of fact. Finding of implied waiver based
on voluntary appearance to answer prior in­
dictment, later dismissed. This indictment, dis­
missed on da te set for trial thereof, mil terially
different in scope, character, charges and parties
from indictments returned on date set for trial.
of first indictment and on which petitioners
were put to immediate trial on new tndl. 1;­

ments. Petitioners aSSerted rlgbt to r slst:
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. tradition under these indictments, returned four
.months after appearance to answer original in­
dictment, at the first opportunity.

(b) No facts are alleged in petition inconsistent with
any statements, admissions or pleas- at the trial.
Petitioners objected to trial under 'subsequent
indictments, challenged the validity thereof and
tbe jurisdiction of the court at every stage of
the proceedings. They did not experiment with
the courts of North Carolina in tbe trial under
these indictments.

(c) Bonds executed by petitioners in North Carolina
no bar of right to resist extradition. (1) The
appearance bonds were executed under duress.
(2) The execution of a bond to avoid imprison­
ment is not a waiver of any privilege or ex­
emption. (3) The right of sureties on a bail
'bond may not be asserted by the state but in
default of a voluntary return it must proceed
under the extradition statute. (4) Judgment
void and therefore bond executed on appeal
therefrom a nullity.

(d) 'rhe appearance of petitioners in North Carolina to
answer the original indictment did not so en­
large the powers of the Governor of Tennessee
in extradition proceedings based an subsequent
indictments as to confer upon him authority
to extradite petitioners over their objection
when it appeared they were not fugitives from
juetiee.

"Leaving the custody and jurisdiction" of North Carolina
was not a criminal act and therefore not a ground of
extradition.

(Extradition herein is sought on the charges of vio-
lating the banking laws, not for leaving custody.) .. 39-40

If status of petitioners as alleged fugitives from justice is
in any way affected by proceedings in North .carolina
subsequent to indictments, the validity of these proceed-
ings is a material and necessary issue.. . . . . . . . . . . . . . . .. 41-46

(a) The Supreme Court of Tennessee considered these
proceedings as affecting the status of petition­
ers but refused to pass on the validity thereof
to the extent necessary to test the jurisdiction
of the North Carolina courts.

(b) On grounds not questioned for sufficiency by the
Supreme Court of Tennessee, the petition for
the writ of habeas corpus alleged that the
North Carolina proceedings were nullities and
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the judgments absolutely void under the due
process and equal protection clauses of the
Fourteenth Amendment. Material matters pre­
sented for the first time in the petition s
~hOWing: include: (1) False recitals of v~nu~
m the mdictments, returned without evidence
and made with full knowledge of their fals't'
for the delib~rate purpose of perpetrating I ;

frau~ on the Jurisdiction of the court and dis­
penslllg with any necessity for evidence of
venue at .the trial; (2) a corrupt and fraudu­
lent packmg of the jury panel by the. . . prosecu-
tion, faCilitated by the administration of an ex
post f~~to law, passed after the first indictment
o~ petltI?nerS, resulting in the trial of petition­
ers by Jurors who had prejudged their case;
(3) a~d the question of the legal existence of
the tl'lal court.
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PETITION FOR WRIT OF CERTIORARI.

AURENCE E.BROWN AND FRANK LAKEY, AGENTS
OF THE STATE OF NORTH CAROLINA,

Respo,ndents and A ppelZees B doW'.

STATE OF TENNESSEE, EX REL. LUKE LEA AND
LUKE LEA, JR.,

Petitioners and Appellants BeloW',

No. 916

vs.

SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1933.

To the Honorable Char~es Evans Hughes, Chief Justice of
the United States, and the Associated Justices of the
Supreme Court of the United States:

Your petitioners, Luke Lea and Luke Lea, Jr., respect­

fully show:

.The petitioners, citizens of Tennessee and physically
within that State, seek a writ of habeas corpus to prevent
th 11' extradition from Tennessee to North Carolina. The
d rou 1'1' l' admits that neither of the petitioners was within

42
43
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New Federal Questions of Substance Involved.

These were considered and decided as Federal questions
f first impression and public interest in both opinions
ndered in the Supreme Court of Tennessee. On the date

the judgment wa.s affirmed, its Chief Justice announced in
open court that a stay of execution would be granted as
n matter of course for the full statutory period in which to'

ake application for writ of· certiorari to th€ Supreme
ourt of the United States, as new Federal questions of im-

portance were presented in the case.
Th€se questions involve the construction and applica-

tion of Section 5278 of the Revised Statutes of the United
tates and Article 4, Section 2 of the Federal Constitu-

tion relating to extradition.
The petition for habeas corpus, which was demurred to,

Rnd which included in the exhibits thereto attached the
I' cord in the proceedings in the North Carolina courts,
t harged and showed upon facts consistent with the record:

(1) That the petitioners were not within the State of
N rth Carolina at or about the time of the commission of
th crimes charged for which their €xtradition was sought,
I nd that their conviction was solely upon the theory of

(on.structive presence (R. 52).
A construed by this Court, the Federal extradition stat-

11 "expressly or by necessary implication" prohibits the
11 rt' nder by the asylum to the demanding State of any

" "S n not within the latter State when the alleged crime
WHH ommitted, and in denying p€titioners the benefit of
thiH n truction the Supreme Court of Tennessee deprived
the HI f substantial Federal rights duly asserted in the

CHlrtH f that State..

3

I.

2

the State of North Carolina at the time when the crime
charged was committ€d.

The petitioners were convicted in North Carolina solely
on the theory of constructive presence. After conviction
and releas€ on bond, they returned to Tennessee. The
demand for extradition was made on the indictments upon
which they were convicted, supplemented by the judo-menL
of conviction. Ther€ is no claim that petitioners com~itted
an additional crime in leaving the State of North Carolina
after conviction or in refusing to return to serve the sen­
fences imposed. At any rate, extradition was not sought
on that ground.

Th€ petitioners applied for and obtained the writ of
habeas corpus in the Criminal Court of Montgomery
County, Tennessee, where they were held in custody by ttl
duly designated agents of th€ State of North Car~lina
under a rendition warrant issued by the Governor of Ten­
nessee upon demand of the Governor of North Carolina (R.
1-2).

Respondents d€murred to the petition. The demurr I'

was sustained and the writ theretofore issued was quashed,
This judgment was affirmed by the Supreme Court of Ten.
nesse€ on December 9, 1933, although the court found that
petitioners were not corporeally within the State of NorLlI
Carolina at the time the crimes charged were committ d
and w€re convicted therein solely on the theory of constru '.
tive presence.;Io

The time within which to apply for certiorari to thi",
Court was extended until April 2, 1934, by an order issu 11
by Mr. Justice Brandeis. The two written opinions (nol
yet officially publish€d) filed in the Supreme Court of r 11

nessee are set out in the record (R. 410,419).

·"All that they (petitioners) did was done in th Stilt 01'
Tennessoo." State v. Davis, Lea, et. al., 203 N. . ttL ))H 1

32.



While agreeing on affirmance, the Tennessee Supreme
Court divided three to two upon each ground upon which
the right of extradition was upheld, the opinions affirming
the judgment of the trial court expressing sharply diver­
gen~ views as to these grounds (R. 410, 419).

(2) That the entire proceedings in the courts of North
Carolina, under which the custody of petitioners was had
and conviction obtained, including the indictments, judg­
ments and bonds executed on appeal therefrom, were ab­
solutely void under the due process and equal protection
clauses of the Fourteenth Amendment to the Federal Con­
stitution (R. 3-51).

The petition for the writ of habeas corpus was not limited
to a restatement of matters presented in previous applica­
tions for certiorari to this Court to review the North Caro­
lina judgments, but presented many new and material mat­
ters, bearing on the jurisdiction of the North Carolina
Court and the denial of due process in the trial, and the
entirely new question of extradition (R. 34-35, 12-13).

The petition alleged that the North Carolina Court had
no jurisdiction, that the conviction was obtained by fraud
(.extrinsic fraud affecting the jurisdic.~ion), and that peti­
tIoners had been convicted without due process of law. In
spite of the admission of the facts by the demurrer, th
Tennessee Supreme Court refused to inquire into the valid­
ityof the proceedings (R. 416-418). It did not question 1hn
sufficiency of the allegations, showing a denial of du
process and lack of jurisdiction in the North Carolinn
courts.

While refttsing to pass on these questions the Supremo
Court of Tennessee looked to and considered the N ort"
Carolina proceedings as affecting the status of petit,jone'/"8
as alleged fttgitives from justice. "Custody" had or" II_

viction" obtained in these proceedings was tho T011n 1 011

5

which one of the opinions sustained the right of extradition.
The other opinion, which concurred in affirmance on the

ground of an implied waiver of the right of petitioners to
resist extradition also looked to and considered the North
Carolina proceedings in reaching that conclusion, but like­
wise refused to inquire into these proceedings to the ex­
tent necessary to test the jurisdiction of the courts in which

such proceedings were had.

II

Articles of Constitution and Statutes Involved.
ARTICLE IV. SECTION 2~ "The Citizens of each State

shall be entitled to all Privileges and Immunities of
Citizens in the several States.

"A person charlYed in any State with Treason,
Felony, or other Cri~e, who shall flee from Justice, and
be found in another State, shall on demalld of the ex­
ecutive authority of the State from which ~e fled, ~e ~e­
livered up to be removed to the State havmg JUflsdIC­
tion of the Crime." (Italics ours.)

REVISED STATUTES 5278: "Fugitives from State or
Territory. Whenever the executive authority of .a.ny
State or Territory demands any person as a fugttwe
from justice of the executive authority of any State or
Territory to which such person has fled, • • • it
shall be the duty of the executive authority of the St~te
or Territory to which such person has fled to cause hIm
to be arrested and secured * • • and to cause the
fugitive to be delivered. • • • (Italics ours.)

III.

The Federal questions of substance not heretofore de­
cided by t.his Court, are these:

Broadly stated,' the question is whether two citizens of
'Penn sse, at their homes when the alleged offenses were'
(\ mmit L c1 in the State of North Carolina, convicted therein
o!t'ly n tl ill ory of constructive presence, asserting their

.~.' I
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(3) Did the petitioners waive their right to resist e~ra­
clition in a subsequent proceeding when they ap~ea~ed vol­
untarily to answer to an indictment, where that Illdlctm~nt
was dismissed and where they were then held and tned

upon a new and different indictment? .
(On this point the opinion of Judge Chambliss: ~oncurred

in by two other Judges, decided ag~inst.the petIt~oners.~
(Can one be held to have voluntanly gIven a waIver Wlth­

out knowled<re of the facts ~ Can it be held that acts per­
formed und:r duress constitute a waiver of rights' Gan

be held to have given a waiver when he protested
ne . h· h
gainst trial on the new and different indictments, III w lC
ew parties were added ~ Can any implied waiver conf~r

upon the asylum state jurisdiction to sur.ren~er over hIS
protest one who is not a fugitive from the Justice of the de-

manding state~) . ..
(Petitioners alleged that they had not walVed theIr rIght

to resist extradition under the new indictments but asserted
that right at the first opportunity and upon the first demand
for their rendition thereunder by the State of North Caro- .

tina.)
(4) If the accused was not in the demanding state at the

time of the commission of the crime and is not therefore, a
fll itive from justice as defined by the authorities, does the
fll t that he appears for trial (in this case for trial under a
eli fferent charge) and is convicted on the theory of c?n­
H(,ructive presence and permitted to leave th~ ~err:a~dll1g
Ht,llte deprive him of the right to raise the JunsdlCtlOnal
qll ~ion on a subsequent extradition proceeding~. !n other
word, may the accused show that he is not a. ~Ugl~lve from
.iIlHti any time and any place ~her.e extradlhon IS sought
III' iii h limited in asserting thIS nght to demand before

I.,' i ILl"

6

right to resist extradition under the indictments on which
they were convicted at the first opportunity, may assert that
right after conviction and after their return to Tennessee.

If in the ordinary case they could not assert this right,
can they do so where the allegations of fact in the petition
for the writ of habeas corpus show, and the demurrer
thereto admits, that jurisdiction was procured by fraud and
the convictiot~had in flagrant violation of their rights undcr
the due process clause of the Fourteenth Amendment?

More specifically we put the questions as follows:

(1) A party is not subject to extradition unless he wa!'!
corporeally present within the demanding state at the timo
of the commission of the crime. Does this rule apply where
extradition is sought after conviction and when the pet'i­
tioners ,are no longer within the demanding state?

(It is stated in the petition and admitted that the peti­
tioners were not corporeally present when the crimo'i
charged were committed, the conviction having been on th
ground of constructive presence.)

(2) In view of the fact that the right of extradition i.H
based on statute, and is warranted only where the defend­
ant is a fugitive from justice, can a party be extradited who
is not a fugitive from justice~ Or, in other words do H

the conviction have a greater force than the original ~harH'1
of crime?

(One of the opinions of the Supreme Court of TennCi':lHI C\

rendered by Judge Chambliss and concurred in by J ud I

McKinney, decided both these questions in favor of the
petitioners, holding that they could not be extradited if th
had not been in the demanding state when the crime (II:
curred and that the conviction added nothing to the chu I' II,

Judge Chambliss sets forth clearly and historically th rllll
sons for the negative answers to these question .)



;'. '

I

.' I

..
" ,

9

Hon was asked was violation of the banking laws, not fail-

ing to appear to answer to a judgment. . t
l · b gO'ed the questlon as 0Furthermore, the cone USlOn e b ., f

the'''legality of the custody," and assume~ ~he vahdlty 0

the bonds. Under the allegations of the petltlon, ~ll the pro­
'cedings were nullities and the bonds and the Judgments

.void. . t ongly
J d Chambliss Judge McKinney concurrmg, s r

u ge , d' f J dge Swiggartdissented from the above expresse VIeW 0 U ,

Imying in part: '. .
"Reliance is had upon the appearance and convtctwn

etitioners in the foreign state wi~hout reference ~
~~ePfact heretofore taken to be essen~lal, of pre~enc~ m

the dem~n~~~gdsta~oa~~;eaf:~i:eh~t~;~:~h~:;nef~~:~
w~s co;:ttco~rts have held or hinted that a c~arge ~r
w er~ 0' f onviction of crime in the demandmg sta e
~~~yW:bt~ea~ed as a substitute f.?r the cAharge.dof. pr~~

" commItted. s sal m
ence when the cnme wasR 320 170 S W 1098 1099L . 75 Tex Cr ..,
parte eWlS, ld ha~e s~id; wh~re a prosecution .has
. Congre~s cou . d t that that would be suffiClent

. ripened mto a JU g~~n, b t th t body has not so en-
basis for the extradltlon; u a 1
acted,. and until this o~curs, the s~~~~s ~~~ ~~er2~s).
to provide this as a baSIS for extra I Ion. . .

Again quoting from this opinion :
have broken custody,, 'Cases there are where persons . t f

or broken parole, and been extradi~:-d b~~i~::: t~e
these cases the ground of extradl l~nd committed a
charo'e then pending that the p~rson a.. to break

b . d d' 0' state m consplrmgcrime m the eman mb '. 2 * ,~ ,~ It
d . Drew v Thaw 235 U. S. 43 , .

:n,'~~ !fi::n~nthat the' conten'tion made in the foreg?mg
l:l:Lsn~as that, after conviction, no 'cha~g.e' of cnme,

l' ni.!' d by the language of the extradItIon statutes,.r;:l l' l' main , but no suggestion was offered or con-

IV.

The Opinion of the Supreme Court of Tennessee.

(1) Judge Swiggart speaking for himself and two other
judges, said:

"There is no language in the constitutional provisio11
(Federal) nor in the statute, expressly making pl' S

ence in the demanding state at the time the crime waH
committed essential to the right of extradition."

So construing the statute, he held that petitioners w 1'(

corporeally within "the legal custody and jurisdiction" 01
the State of North Carolina when they executed apprlll
bonds and that when they failed to return to an 'W r llll\
judgments they necessarily became "fugitives f1'0111 ,jnH
tice." But the "crime" involve4 and for which 'xlI'adi

8

(5) May the petitioners resist extradition from the State
of Tennessee by showing in the courts of that State that the
conviction in the Court of North Carolina (upon which the
extradition proceeding is based) was without due process
of law on a void indictment returned by a Grand Jury lack­
ing jurisdiction, tried in a court likewise lacking jurisdic­
tion, and that the conviction was the result of fraudulent
practices, these fraudulent practices having been extrinsic
as affecting the court's jurisdiction as distinguished from
intrinsic fraud, which might have affected the merits of the
case 1 Or otherwise expressed, can a citizen of the asylum
state not otherwise subject to extradition, be extradited for
the purpose of having him serve void sentences in the de­
manding state1

(The rendition warrants recited the judgments and it wa,
expressly admitted by respondents herein that extradition
was sought for the sole purpose of having petitioners serve
the North Carolina sentences (R. 2,66-67).
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sidered that the conviction could be treated as sufficient
of itself, in substitution for the charge of crime com­
mitt~d in the foreign state. The essentiality of this
reqUIrement seems clearly to have been assumed as a
condition of extradition. Conviction was held to be
merely in confirmation of, not a substitute for the
charge of crime." '

(2) Thus two of the Judges were of the opinion that the
conviction added nothing to the indictments and that one
was not subject to extradition without proof of corporeal
presence within the state at the time of the commission of
the crime.

These two Judges, however, concurred in the affirmance
on the ground that the petitioners had waived their rights
to resist extradition because they had voluntarily appeared
in North Carolina in connection with another indictment.

It is contended that in this there was error, that in view
of the facts and allegations of the petition there was not
waiver as a matter of fact. . As to this, the allegations of
the petition show the following:

An indictment was returned against petitioners and
others on March 18, 1931. Before any process was issued
or any demand made for extradition under this indictment. . '
petitIOners, though not subject to extradition, voluntarily
appeared in North Carolina on March 27, 1931, to answer
this indictment. No other criminal charge was then pend­
ing and so far as they knew none other was contemplated by
the North Carolina authorities. They were not tried on
this indictment, which was later dismissed. When, how­
ever, petitioners appeared for trial under the first indict.
ment on July 27, 1931, new indictments were returned
against them. The former indictment, in six counts, had ul­
leged conspiracies, all in October, 1930, to defraud the n­
tral Bank. J. Charles Bradford, the cashier of the bank

. . ,
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was neither indicted nor mentioned therein. The new six
. t "Jcount indictment added as alleged co-conspua ors .

Charles Bradford and others to the Grand Jury unknown"

(R. 4-8, 52).
It is clear from the record that Bradford was added to

the new indictment not for the purpose of trying him with
the petitioners, but to make competent his acts andde~­
larations in their absence. At the time Bradford was 111
H. sanitarium and neither physically nor mentally capable
of attending court. His condition was known to the pros­
)cution. A large part of the trial recol:d was made up of
acts and declarations of Bradford not in the presence of
petitioners.. Jurisdiction in part was asserted on the
ground of overt acts committed by Bradford. The sub-
equent indictments included a ~lanket ~harge of. con­
piracy, covering a different penod of time, to VIOlate

Imbstantially all the banking laws of the State of North
arolina, and a substantive charge of criminal misappli­

'ation of the funds of the Central Bank, based on fifty-two
items .of alleged misapplication not disclosed until'the trial
was under way. The misapplication indictment was re-

turned on the date of the trial. '.
Petitioners did not experiment with the North Carol111a
ourt on these indictments. They made no voluntary ap­

p arance thereunder but were held under orders of the
(lourt and later executed appearance bonds to avoid being
put in jail and kept there during the trial.

They not only waived no rights but. challenged the
vali.dity of the indictment, objected to tnal thereon and
to the jurisdiction of the court at every stage of the pro-

I di.nO's. . . d' t
When petitioners appeared to answer the first 111 lC -

ttl nt they did not know and could not have known that
"ud~f I'd, m ntallY.incapable of making a defense, would

"' .II, I

" '

J
,~,

.~", ~

~I
I,"

~' ,'
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be named as an alleged co-conspirator, nor did they know
that they would be involved in a dragnet of vague and
~nd.efinite c~arges. In the absence of such knowledge they
mSlst that It cannot be said as a matter of law and in the
face of allegations.in the petition to the contrary, that
they had voluntarIly and intentionally waived rights
(R. 4-8; 52).

Nor under authorities cited in the brief was the execu­
~ion of bond to avoid imprisonment a waiver of any priv­
Ilege or exemption. Such bonds were executed under
duress.

(3) It is further contended that the determination as to
waiver was in error in that there is nothing in the federal
statutes to prevent one from raising the question of cor­
poreal presence in the demanding state at the time the
c:ime was alleged to have been committed on every occa­
SIon where extradition is sought and that to waive one
demand for· extradition can have nothino- to do with re-

• • b

sIstmg a second demand. Petitioners, however, resisted
the first and only demand made by North Carolina for
t~eir rendition under these indictments, asserting such
rIghts in their petition for the writ of habeas corpus. As­
suming that one is not a fugitive from justice and there­
fore not subject to extradition, can any act of his add to
the powers of the Governor of the asylum state or its
courts in an extradition proceeding?

The Supreme Court of Tennessee seems to have decid d
the case ~s though the issue were being raised on app al
form the Judgment of conviction. It is only on that theof'Y
that the question of conviction or of waiver of riO'ht to
resist extradition could be material. In so consideri~o' UI(

issue, the Court confused the right of the demandinO' tuto
to try the alleged fugitives with its right to deman 1.11 i I'

surrender under the federal extradition tatut. AHllotl II
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North Carolina had the right to try petitioners when they
were within its territorial limits, nevertheless when they
left that state they could not be extradited under the fed-
ral extradition statute unless they were fugitives from

justice within the definition of the au!horities..
The confusion of the right to try wIth the rIght to ex­

tradite by the Supreme Court of Tennessee is sh~wn by
the following extract from the opinion of Judge SWlggart:

"If, possessing jurisdiction, we. should rea~h ~he
conclusion that subsequent proceedmgs to the mdICt­
ments in North Carolina were void, as in conflict with
the due process clause' of the Constitution of t~e
United States, it would still be ?ur duty to sustam
the extradition, since such a rulIng would leave the
indictments undisposed of, and the relators would
stand as charged with the crime in that state."

If the indictments on which extradition is sought remain
unaffected by subsequent proceedings, and are suflicie~t
I'charges of crime" these indictments would not sustam
t.h riO'ht of extradition where it clearly appeared that
lJ titio~ers were not fugitives from justice. The" charge
of crime" is only one of the essential jurisdictional facts
in an extradition proceeding. No matter how perfect or
(Iomplete the charge, the alleged fugitive may defeat the,
I'i~ht of extradition thereon by showing that he .was not
C\()I'poreally within the state when the alleged CrIme was

, ommitted. .
[n the foregoing, as throughout the opinion, fi~ght fr.om

Ihe state when present therein at the time .the cnme
t har{J d was committed is confused with lea.vW:g the state
nIL r an indictment found therein on a cnm~nal charge.
'Phis is an entirely new construction of the federal ex~ra­
tlit'i n tatute. Presence within the state after the c~~~e
I hf\l'g nhu n committed is not a ground of extrad~twn
IlIliter tho !('dfJra,l ,qlal'",t. 'fTyatt v. Corkra1~, 188 U. S. 691.

~'
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. If the bonds executed in North Carolina under these in­
~lctments a~ec~ the status of petitioners as alleged fugi­
tIves from JustIce, the validity of these bonds would then
become a necessary issue. The petition alleges that theso
b?nds ,:er.e e.xe?uted under duress and in a court without
eIther Junsd~ctIOn or legal existence. The sufficiency or
th~s: allegatIOns was not questioned by the court in i tli
OpInIOn.

V.

Reasons Why the Writ Should be Granted.

I~ holding the petitioners, who were not physically pTes­
ent zn the 8~ate of North Carolina when the alleged cTimc8
were ~omr:"ztted, were subject to extradition as fugitivc8
from Justzce, the Supreme Court of Tennessee decided a
fe~eral question of substance not theretofore decided [)1/
thzs Court. ' .

In Robert~ v. Reilly, 116 U. S. 80, 29 L. Ed. 544, 54!) i
Innes v. TObzn, 240 U. S. 127, 60 L. Ed. 564; Hyatt v. Cork.
mn, 188 U. S. 691, 23 Sup. Ct. 456, 47 L. Ed. 757; IllinO'i8,
e~ rel. McNichols v. Pease, 207 U. S. 100, and other cl (d
SlOns construing and applying the federal statute, it WIIH

held that a pa~ty cannot be extradited unless he was phyHi
cally ~resent In the demanding state when the crime WII

comnutted.

In these extradition cases the Court has always ref'l'I'ot!
to the wording of Section 5278, to the effect that no 011(\

but a "fugitive from justice" is subject to extraditioll.
The statute refers to the state "to which such person Jilt

fled":, Unless one was present in the demanding stat ",l,
the tIme of the commission of the crime, he cannot b Ii/dd
to have fled from that state. This applies both b 101"

and after conviction. Since the question is one of tatut l'

construction, how can it be said that one who 1 indli It,;l
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r r a crime is not extraditable unless he fled from the
state, but that one who has been found guilty of the crime
harged is extraditable even though he did not flee from

the state~ This is not what the statute says. The' inter­
pretation of the Supreme Court of Tennessee would make
t.he statute read that one may be extradited if he is charged
with a crime and has fled from the state, but that if one
1M convicted of a crime, he may be extradited even though
h was not a fugitive from justice.

We suggest as a parallel example that if a state could
permit a trial in the absence of a defendant (whether or

-II t he waived his right to be present) and if the defendant
were found guilty, he still would not be subject to extra­
dition under the federal statute unless he had fled from
Ih state, to wit, was a "fugitive from justice."

In Innes v. Tobin, supm, it was held that the statute
It expTessly or by necessary implication" prohibits the sur­

nder of any person by the asylum to the demanding state
here it clearly appears that such person is not a fugitive

t' om the justice of the demanding state; and in Hyatt v.
(Jorkran, supra: "We have found no case decided by this
ourt ~herein it has been held that the statute (said Sec­

ti n 5278) covered a case where the party was not in the
Ht.ate at the time when the act was alleged to have been
(\()mmitted. We think the plain meaning of the Act re­
quirs such presence." (Italics ours.)

suming that the papers presented in this case are
I' ~ularin form, in that they properly charge the commis­
Ion of a crime, there remains only orie issile in the pro­

( ding, namely: Are the petitioners fugitives from jus­
Ii ,

Th petition recites that at the time of the commission
01' t,h rime alleged, the petitioners were not in the State
ni' t'th urolina. The demurrer admits this allegation.
'I'll( \' . iii t.h r f r no i sue of fact to be determined by

.,,' I
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the Court. It must stand admitted that the petitioners
were not corporeally within the State of North Carolina
at the time that the crime charged was committed. It
therefore follows that the petitioners are not fuo'itives
from ju~tice and therefore are not subject to extradition.

As saId by Judge Cullen in People v. Hyatt, 172 N. Y.
176 at 183:

"Th~~e seems to be substantial unanimity in all the
author~tIe~ on one proposition, that to be a fugitive
from Ju.stlCe a perso~ must have been corporeally
p~es~nt m the demandmg state at the time of the com­
mISSIOn of the alleged crime.

"It i~ totally immaterial that subsequent to the
complet~on of the crime the accused returned to the
demandmg state and again departed from its bor­
ders. "

See Hyatt v. Corkran, 188 U. S. 691, where the Court
said at 719:

~'He must have been there when the crime was com­
mItted, as all~ged, and. if not, a subsequent goin'"
there and C0l111ng away IS not a flight."

This question of corporeal presence is not an incidelli.
~f the accused was not corporeally present in the demanc.!·
mg state at the time when the alleged crime was commitL 1
the extradition proceeding must fail. '

Munsey v. Clough, 196 U. S. 364 at 374·
Hyatt v. Corkran, 188 U. S. 691. '

The cases above cited arose when the demand was mnde
on an indictme~tbefore trial. This Court has nevet" pasi:wll
'upon the q.'tte~twn of whether a different ruling wO'tdd aP1,l/l
after conv'tctwn. The reasoning of the Court, based as j (, h~

upon the clear wording of the statute that one cannot b
tradited unless he is a "fugitive from justice", appli R 1.(1
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the situation whenever and however the ,question is raised.
The record shows other new questions. The Supreme

Court of Tennessee denied the petitioners a federal right
in concluding that there was a waiver. There is no support
for this in the record. In fact, the finding is in direct con­
flict with the allegations of the petition. There is the fur­
ther question of whether a party can waive the necessity
of presence, this being an essential jurisdictional fact to the
right of the asylum state to surrender the alleged fugitive
over his protest to the demanding state. This Court has not
clccided whether a person convicted on any theory of con­
Htructive presence in the demanding state is subject to ex­
tradition after he returns to the asylum state. The peti­
tioners were denied federal constitutional rights by the hold­
ing of the Courts 'of Tennessee that it could not consider the
question of whether or not the proceedings in North Carolina
W re nullities and the judgments void. For instance, the
p tition alleges that jurisdiction was procured by extrinsic
fraud affecting the jurisdiction as distinguished from fraud
nffecting the' merits and that the trial court was without
I p;al existence. It is submitted that if in an extradition
Mse the state court may consider the proceedings in the
d manding state as distinguished from the charge, then it
~hould have determined the questions relating to the juris­
dir,tion of the North Carolina Courts.

From the cases it would appear that from the statute
lUi nt present written, the inquiry in extradition proceedings

iH limited to three questions:

1. Indictment.
2. Presence at time crime was committed.
3. dentity of person.

n] r th tatute, extradition depends upon a charge of
cI'i -I nviction aqds nothing to it. No qu~stion of trial,

,""1

" I
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waiver or anything other than the above can be considered
as a ground of extradition.

It is submitted that this is the law as at present adjudi­
cated. Yet the Supreme Court has never passed upon the
question, where the point has been raised after conviction,
and the holding of the Tennessee cowrt is to the contrary.

Prayer.

Upon the grounds and for the reasons herein set forth
your petitioners pray: '

That a writ of certiorari may issue under the seal of this
Oourt to the Supreme Court of the State of Tennessee com­
manding the said Court to certify and send to this C~urt a
full and complete transcript of the record and all the pro­
ceedings of the said Supreme Court had in this cause to the,
end that this case may be reviewed and determined by this
Court, as provided for by the Statutes of the United States;
and that the judgment herein of said Supreme Court of Ten­
nessee be reversed by this Court.

And petitioners pray for such further relief as to this
Court may seem proper.

L. E. GWINN,
Counsel for Petitioners.

SUPREME COURT OF THE UNITED STATES
OOTOBER TERM, 1933

No. 916

STATE OF TENNESSEE, EX REL. LUKE LEA
AND LUKE LEA, JR.,

Petitioners a;nd ,Appellants Below,

vs.

AURENCE E. BROWN AND FRANK LAKEY, AGENTS
OF THE STATE OF NORTH CAROLINA,

Respondents and Appellees Below.

RIEF AND ARGUMENT IN SUPPORT OF PETITION
FOR CERTIORARI.

I.

The Controlling Dates.

The final judgment of the Supreme Court of Tennessee
It rein was rendered December 9, 1933. The statutory period
it~ which to apply for certiorari was extended in an order is­
Mil d by Mr. Justice Brandeis of this Court until April 2,

1.34.
Jurisdiction.

'rhis ourt has jurisdiction upon the petition here filed
t.o r quir by certiorari that this cause be certified to the

up.' m ourt for d.etermination by it, and with like effect
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as if the cause had been brought to the Supreme Court by
unrestricted writ of error, or appeal. 3 udicial Code, Sec.
237 (B) as amended by Act of February 13, 1925, Ch. 229,
Sec. 1,43 Stat. 937; U. S. Code Title 28, Sec. 344.

II.

Statement of the Case.

The petitioners, Luke Lea and Luke Lea, 31'" are citizens
and residents of the State of Tennessee.

On or about March 18, 1931 an indictment was found
against them in Buncombe County, State of North Carolina,
the charge being, in effect, that they had conspired with one
Wallace B. Davis, President of the Central Bank & Trust
Company, of Asheville, North Carolina, to violate the Bank­
ing Laws of the State of North Carolina. They appeared
in the State of North Carolina voluntarily for the purpose
of defending themselves against this charge of crime. How­
ever, the indictment then pending was ultimately dismissed.
When petitioners appeared for trial they were held subject
to the order of the Court pending the return of new indict­
ments upon which they were put to immediate trial. Th
difference in the indictments will be referred to later.

The case proceeded to trial over the objection of th
petitioners, and petitioners were convicted. It was definitely
established that at the time of the commission of the crim
charged, petitioners were not in the State of North Carolina,
nor had any acts been committed by them in the State 0/
North Carolina having any relation to the crime so charged.

Petitioners were thereupon released on bond and return <I

to the State of Tennessee, from which North Carolina now
seeks to extradite them. In the meanwhile an appeal WitH

taken to the Supreme Court of North Carolina, wh _l' tIll
conviction was affirmed and a writ of certiorari wa d ni II
by this Comt.
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di . b ed on theThe extradition proceeding now pen n~ IS as .
.. t which petitioners were trIed and the Judg-
mdICtmen s U~Ot~ Petitioners sued out a writ or habeasment of conVIC IOn. T

. the Criminal Court of Montgomery County, en-corpus m h'. n
nessee, the petition being based, among other t mgs upo
the following:

1) That the petitioners are not fugitives from j~stice

th not in the State of North Carohna atbecause ey were .
the time the crime charged had been commItted.

b d · d in the North2) That due process had een eme .
. I t of this allegatIOnCarolina proceedmgs. n suppor .

many material matters were presen~edfor the first time
and at the first opportunity; including:

a) Fmud affecting the jurisdiction of.N.0rth Car~­

lina trial court. It was alleged in the petitIOn, and a. -
'tted by the demurrer, that false recitals of venue In

mi t'd were madeth . dictment returned withou eVI ence, .
e In, l't f the dehberatewith full knowledge of their fa SI y or . . . .

ur ose of perpetrating a fraud upon the JUrISdICtIOn
~f t~e court and for the further fraud~lentpurpose of
d· 'n with the necessity for eVIdence of venueIspenSI g . tly and
at the trial * * * and that the prosecutwn corrup
fmudulently packed the jury panel.

l . t nce of the trialb) The question of the lega ex~s e
court-either as a de jure or a de facto tribunal. IUn~et

the North Carolina procedure a plea to the lega eXIS­
ence of the court is nugatory. It may not be passed
upon either by the trial court or by the su~reme c~ur~

I The question can only be effectIvely raIseon appea.
'n a collateral proceeding.

Th r ondents, agents of the State of North Carolina,
- p po!;]' t'Lon which, by the very nature of thedunu 1'1" 1 t th .
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plea, admitted the allegations of fact. On this state of the
record, the demurrer was sustained and an appeal taken
to the Supreme Court of Tennessee. The upholding of the
demurrer was affirmed.

As the petition for a writ of certiorari to this Court
shows, the Supreme Court of Tennessee was in accord with
the petitioners' contention that they were not fugitives from
justice within the definition of the term as defined by this
Court. Three of the five members of the Court, however
held that petitioners were fugitives from justice becaus~
they had left the custody of North Carolina after the con­
viction. Two members of the Court dissented from this
view. These two Judges in an opinion concurred in by an­
other Judge held that petitioners, though not fugitives from
justice, had waived their right to resist extradition under
the subsequent indictments by appearing to answer the first
indictment.

In so relying upon the effect of the appearance and of the
conviction, the Supreme Court, however, refused to con­
~ider. any questions relating to the validity of the proceed­
111gS 111 the State of North Carolina.

We submit and shall argue to this Court the followincr
propositions:

1) That an extradition proceeding is based solely on th
charg: of crime, not a judgment of conviction; that the a '.
c~se~ IS not a fugitive from justice unless he was corporeally
wlthm the demanding state at the time of the commission 01'
the crime charged.

2) That the conviction in the State of North Carolina in
no way affects or changes the jurisdictional requirementA
particularly in view of the fact that this conviction wiL~
?ased on constructive presence and not on actual pre n (
111 the State of North Carolina.
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3) That if proceedings subsequent to the indictments
dispensed with the jurisdictional requirement of corporeal
presence when the crime was committed, then it was incum­
bent upon the court to consider the validity of such pro~

ceedings.
The petition for the writ of habeas corpus was filed in a

two-fold aspect, to wit:

a) An assertion of the right to resist extradition;

b) An attack on the validity of the judgments sep­
arate and apart from the question of extradition.

(The theory on which this attack was made will be herein­

fter stated.)

Since the Supreme Court of Tennessee refused to take
jurisdiction for this latter purpose, the sole issue before
this Court is the right of the petitioners to resist extradition.
The invalidity of the North Carolina proceeding will be
urged only as this question may bear on the right of extra-

ition.
III.

Federal Questions Involved.

Instead of restating these questions here, reference is
made to the statement thereof on page 3 of the petition

~or a writ of certiorari.

IV.

The Petitioners Are Not Fugitives from Justice.

All of the Judges of the Supreme Court of Tennessee con-
n d in the petitioners' contention that extradition would

I t ordinarily be maintainable if it appeared that the al­
l ~ fu itive was not corporeally in the demanding state at
()l' [b ut tb time when the crime charged was committed.
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However, some of the Judges were of the opinion that the
subsequent proceedings and the conviction nullified the re­
quirement that the alleged fugitive must have been cor­
poreally in the demanding state at the time of the commis­
sion of the crime. Two members of the court disagreed
with this view, but held that there had been a waiver of the
present right to resist extradition..

It is submitted that neither of these views is tenable. The
appearance in North Carolina for trial and tIre conviction
are irrelevant and immaterial to the present issue. On a
writ of habeas corpus to determine the validity of an extra­
dition proceeding, the court is not concerned with the guilt
or innocence of the petitioner. The sole questions presented
are whether the papers required by the statute are in proper
form and whether or not the accused was corporeally in the
demanding state at the time the crime is alleged to have
been committed.

Biddinger v. Commissioner of Police, 245 U. S. 128 at
135;

Sou,th Carolina v. Bailey, 289 U. K 412 at 420.

It has been held by this Court that in such a proceeding,
the accused cannot press any defenses which he may hav .
For instance he cannot raise the question that a statute of
limitations has barred a prosecution. He may not question
the technical sufficiency of the indictment..

Biddinget" v. C01WI11/issioner of Police, 245 U. S. 128 j

Munsey v. Clough, 196 U. S. 364 at 373;
Ex parte Reggel, 114 U. S. 642.

The accused may not urge any defenses, nor present an.
extraneous facts other than his absence from the demandin .
state at the time the crime was committed. It would b IL

poor rule that failed to work both ways, which would prj I,
the demanding state to raise other extraneous issue .

25

The words of the statute are clear. Section 662 of the
Criminal Code and Criminal Procedure (Revised, Stat.
5278) provides:

"Whenever the executive authority ~f. any state. or
territory demands any person as a f~gIt.lve from JUS­

t" * * * and produces a copy of an mdlCtment found
o~e~n affidavit made before a magistrate of. any st~te
or territory charging the person demanded With havmg. ... "committed treason, felony or crIme .

Had it been the intention of the statute to consider extra­
neous factors such as conviction or w~iver, proper pro-
vision would have been made therefor. .

Under the express terms of Section 5278 of the ~evlsed

Statutes, the "indictment" or "affidavit". evidencmg the
harO'e of crime is the foundation of the rIght to demand

the ~rrender of the alleged fugitive.
In a recent Texas case, Ex parte Chittenden, 61 S. W.

(2nd) 1008, the court, construing the stat~te, held. th~,t

b b d an "mformatIOn .xtradition could not ease upon .
r:rhe precise question involved in the Ch~ttenden case has
11 t been decided by this Court. The eX,~~es~ term,s,~f the
H(ntute however, make clear that the ~ndtCtment. pro­
fl'ttccd ~n the derr/.and for extradition is the fotlndatwn of
Ih J right to extradite.

Jf it be assumed that the papers presented in ~hi~ case
Ill' regular in form, in that they charge t~~ commISSI?~ of
II rime, the issue remains: Are the petitIOners fUgItives

rr m justice? . .
Th petition recites that at the time of the .commissIOn

or th crime charged, the petitioners we~e not. m the S~ate

I' rth Carolina. The demurrer admIts thIS allegatIOn.
:~h(,I' i tit refore no issue of fact to be determined by the

Ol1l't. Tt th . fore follows that the petitioners are not
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fugitives from justice and therefore are not subject to
extradition.

As said by Judge Cullen in People v. Hyatt, 172' N. Y.
176 at 183:

"Th~~e seems to be substantial unanimity in all the
autho~ItI~s on one proposition, that to be a fugitive
fron: JustICe a per~on must have been corporeally pres­
e~t m the demandmg state at the time of the commis­
SIOn of the alleged crime.

"It is totally immaterial that subsequent to the com­
pleti0;t of the crime the accused returned to the de­
manding state and again departed from its borders."

See Hyatt v. Corkran, 188 U. S. 691, where the Court
said at 719:

."He must have been there when the crime was com­
mItted, ~s alleged,. and if not, a subsequent going there
and commg away IS not a flight."

Corporeal presence is not an'incident but an essential
jurisdic~ional fact. If the accused was not corporeally
pI~esent m the de.manding state at the time when the alleged
cnme was commItted, the extradition proceeding must fail.

Munsey v. Clough, 196 U. S. 364 at 374·,
Hyatt v. Corkran, 188 U. S. 69l.

The Supreme Court of Tennessee seems to have decided
the case a~ though the issue were being raised on an appeal
from the Judgment of conviction involving the jurisdiction
?f the courts of North Carolina to try the petitioners. It,
IS only on that theory that the question of conviction or of
waiver of the right to extradition could be material.

Petitioners are not charged with any crime of havino­
left North Carolina after the conviction; extradition iK
sought on the indictments on which they were convict d
for crimes committed when they were not corporeally within
the territorial limits of the State of North Carolina.
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v.
No Element of Waiver or Estoppel is Properly Involved. in

this Proceeding and Neither Constitutes a Ground Upon
Which Petitioners' Otherwise Clear Right to Defeat Ex­
tradition May be Denied.

Judge Chambliss, in his opinion, held that petitioners had
waived their rights to resist extradition. This holding was
not based on conviction, leaving the custody of the demand­
ing state, or forfeiture of appeal bonds. It was based on
the voluntary appearance of petitioners in Asheville, North
C~rolina, on March 27, 1931, to answer an indictment re­
turned against them on March 18, 1931. This indictment
was later dis1nissed and bonds executed in connection there­
with released.

This opinion also suggests, though it does not so hold,
that an element of estoppel is involved. In view of this
suo'o'estion and also on account of the reference in the;:'0 ,

opinion of Judge Swiggart to certain pleas in abatement
filed by petitioners, both waiver and estoppel will be dis­
cussed as they may have any bearing or apparent bearing
on the issues involved.

A.

Pet'it'ioners d'id not expressly or by implication waive
thC'i'r rights to resist extmdition 'Ltnder the indictment and

.proceedings thereon upon which extradition is sought.

No express waiver is claimed. Implied waivers of con­
Htitutional rights are not favored but must be clearly es­
(nbli hed.

That the finding of waiver is not only without support
ill th l' cord but is in direct conflict with the allegations of
I'lt t in th p tition, admitted by the demurrer, is too clear
1,0 t1 it of doubt:

:"1

,"
",1
",
",'

~', I
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.'

\.'

, ,

,',
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"W' ".. alVeI' IS generally defined as the "voluntary relin-
qmshment of a known rio'ht" A B
N Y 145 t 150 O' nsorge v. elfor, 248

" a ; Alsens A. P. C. Works v. Degnan Cant
Co., 222. N. Y. 34 at 37. In order to be binding, it must b~
made WIth /'ttll knowledge of the facts. Bennecke v. InsU'r­
ance Co., 105 U. S. 355. "It cannot be made out bt' . r . y uncer-
al~ Imp lCatlOns but ought clearly to appear." M f

tunng C. C anu ac­
o o~pany v. hemical Company, 126 Tenn. 18. It
IS a queSh~n of fact with intent as a controlling element
Clark v. K~rby 243 N. Y 295· Al A PC' .D ' " sens.L:1. . . Works v

egnon Cant. Co., 222 N. Y 34 at 38 Wh d'. h . . . ere rna e an
l~sue, t e party agamst whom waiver is invoked may t ff
dlr:ctly a~ to his intent. Implied waivers affecting c:::t[
tuhonal rIghts are not favored in the courts of Tenness
H aU v. State, 160 Tenn. 366. ee.

No act of petitioners within the State of North C r
could confer up th S aro Ina.on e tate of Tennessee power to extradite
them over theIr protest when it appeared that th
not fugitives from justice. ey were

There is a mate1-ial difference between th ' d' th 0 l . , e ~n ~c ment on
w ~c ~ pe.t~t~.oners voluntarily appeared in North Carolina
and the ~ndwtments under which extradition is sought.

The indictments on which extraditl'o ' 0th . t n IS now souo-ht III
e IllS ant case were returned four months after °t't'

ers I ad d pe 1 IOn-
. 1 appeare to answer the first indictment N.

tIes were added d dd" . ew par-
" an a ItlOnal charges were made This

present mdictment was returned after petitione~'s had
actually appeared for trial i N ·th C .
indictment. n 01 arolma on the first

.As effecting waiver-a voluntar t··
that th d'ff y ac -It IS not necessary
. . e 1 erence between the original and the subse
IlldlCtments be so substantial that trial on the latter ~~~~
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out additional notice would constitute a denial of due pro­
cess. If the difference is such that a knowledge thereof
might have influenced the petitioners' vol1tntary act, it can­
not be said, as a 1natter of law on dem/Lwrer, that in appea1"­
'ing to answer the first indictment petitioner'S intended to
waive, or did waive, any r'ight to ,-esist extmd'it'ion ~tnde1"

the subsequent indictments. Such a holding is an extm
j~tdicial speculation,-not a judicial decision based upon
the allegations of the petition.

The original six count conspiracy indictment alleged
sepamte and ,distinct conspimcies, all in October, 1930, to
defraud the Central Bank. No reference was made in said
indictment to J. Charles Bradford, Cashier of the Bank.
The later six count indictment added as alleged co-conspi­
mtors "J. Charles Bradford and others to the Grand Jury
7,/,nknown." The condition of Bradford and the purpose
of this change have been stated in the petition. It was a
change that petitioners would have had a right to consider
nnd necessarily would have considered in deciding upon
llie performance of a voluntary act.

Fm'thermore, after the original appearance, petitioners
W 1'e indicted on a blanket charge of conspiracy, covering
lin entirely different period of time, to violate substantially
n11 the banking laws of the State of North Carolina.*

• This indictment was later dismissed but its blanket
'llarge was included in the single count indictment, alleg­
iuO' the substantive offense of misapplication, returned as
II r inafter shown on the date of the trial. On motion to
1[nl\, h for duplicity, the state elected to waive the conspiracy
lhuro'e in this count and ask a conviction only for the sub­
Htunt.ive offense, but was permitted to rely on the conspir­
It y an introduce evidence thereof as showing the means
OIl' tl h which the alleged misapplication was made. It is
1'1 j! I'rod t h 1'e because Judge Swiggart in his opinion
HI"tH that Olms 1 for petitioners are in error in stating

",

,,' ,

' ..

~.. '

"
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On the date of the trial they were indicted fOT the first
time for the substantive offense of misapplying the funds
o! the bank, and put to immediate trial on this, and the new
SIX count conspiracy indictment returned on the same date.
The misapplication indictment was amended after the trial
was under ~ay by a bill of particulars, setting forth fifty­
two alleged Items of misapplication. Each item was there­
after treated as a "count" in the indictment and under
the instructions of the Court could be the basis on which
the jury returned a verdict of guilty.

Petitioners may have been entirely willing to appear
a~d answer the original indictment, taking into consider­
atIOn the validity thereof and the definite charges made
bU~ en~irely unwilling to appear and answer other charge~
whICh mvolved an alleged conspiracy with a person of un­
s.ound m~nd who could make neither defense nor explana­
tIon of hIS acts and declarations. All the alleged conspira­
tors in the original indictment were capable of makino'
such defense and explanation. '"

Judge Chambliss refers in his opinion to an affidavit of
petitioner Luke Lea as evidence of waiver under the sub-

that this charge was waived. It was expressly waived as
a charge of crime which under the North Carolina proce­
dure was the equivalent of a "nol pros." Heretofore there
~as been no ~i~agreement between counsel for North Caro­
lIna and petItIOners on this point. Speaking with refer­
~nce to the effect of such waiver, counsel for North Caro­
lma .at ?age 17 of their brief opposing petitioners' fi l'S t
applIcatIOn for certiorari to this Court (Number 362 0­
tob.er term, 19~2) said: "The state was forced to eledtion,
whIch was eqUIvalent to a nol pros as to the charo'e of COl1­

s?ir~~y in that bill, .le~vin? only th.e charge of misa-pplicu­
tIO~. . A~ter the elImm~tIOn ~f thIS charge, the misappli­
catIOn mdICtment was VOId on ItS face there beino' no all _
gation that petitioners were members ~f the clas °to wJli("
the offense of misapplication was clearly rcstri t d.
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equent indictments.. There is nothing in the affidavit so
referred to which gives color to this inference. The por­
tion of the affidavit material on this point is as follows
(Trial Record, p. 22) :

, 'On March 16, 1931, an indictment was returned
against said affiant and others by t~is Court, char?,­
ing a conspiracy to violate the bankmg laws of saId
State. Said indictment was numbered 255 and refer­
ence is here made to the record of that Court for the
contents of the same.

"On March 27, 1931, affiant voluntarily appeared
in the state of North Carolina, to answer the charges
contained in said indictment.

"Before making such voluntary appearance, and
after he had been informed that said indictment had
been returned against him, and had obtained a certi­
fied copy thereof, affiant was a~vised by cou~~el he had

. consulted that he was not subJect to extradItIon to an­
swer the charge embraced in said indictment, for ~he

reason that he was not in the state of North CarolIna
at or about the time of the commission of the acts
charged in said indictment~ b~t affiant, notwi!hstand­
jng his legal rights to remam m Tennessee; beI~~ con­
vinced of his innocence and confident of hIS abIlIty to
establish such innocence upon a fair trial, voluntarily
appeared as aforesaid."

I l i clear that the voluntary appearance referred to was
lo ",answer the charges embraced in said indictment".
'Phi referred to the first indictment and not to the subse­
qn nt indictments.

he petitioners allege that they did not waive their right
10 resist extradition under the new indictments. They
Il/olH .. t d that right at the first opportunity.

W submit that on the state of the record it was error
til lind, as a matter of law, that there had been a waiver of
1111 lind wh t 0 v~r.

,~;:
.. ... I
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B.

Relators are not estopped by any averments in thei,·
plea of abatement, or otherwise, from resisting extradi­
tion in this proceeding.

Reference is made in both OpInIOnS of the Tennessee
Supreme Court to the plea in abatement filed to the indict­
ments on the date of the tria1.

We quote therefrom as follows (Trial Record, page 17):

"(2) and for further plea, these defendants and
each of them, as aforesaid, say that there was no leo'al
evidence before the said body purporting to act a: a
grand jury in this cause, and that these defendants,
or any of them, were either actually or constructivelv
present within said state at the time or times of th~
commission of the offenses alleged in the indictment.

"(3) The defendants would further show that at
the time of the returning of said purported indictment
there were pending before this court other purported
indictments, being styled 'State of North Carolina
versus Wallace B. Davis, Luke Lea, Luke Lea, Jr., and
E. P. Charlet', and numbered 255 and 255a, and * * '"
undertaken to be returned by said purported grand
jury at the March and April, 1931, terms of said court
undertaking to charge these defendants, and all 01;
them, with the same alleged offenses undertaken to
be charged, and, as these defendants are informed anll
believe, and therefore aver, will be relied upon an]
sought to be proven by the State in this cause, and
these defendants, therefore, plead this fact of form r
suits pending to said purported indictments 255, 255u,
and • '* *."

The plea in abatement was overruled in its entirety ('Vrilll
Record, page 18).

No facts are alleged in the plea which are incon i:;tcnl
with any facts alleg~d in the petition for hab as corpu.'1.
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A reading of the entire plea shows relators claimed then,
as now, that they were not within the State of North Caro­
lina at the time the crimes charged were committed.

If this plea should be construed as a recognition that the
charges in the original indictment are identical with those
in the indictments under which extradition is sought, that
.would not be controlling on any question of waiver or
. stoppeL As it bears on the charges made in the indictment,
the plea states a conclusion of law-not a statement of
fact.

As recognized in Tennessee, the doctrine of judicial
,toppel is not applicable where the statement in a former

proceeding is an opinion or conclusion of law as distin­
p;uished from a statement of fact. Black Diamond Col­
l'ieries v. Deal, 150 Tenn. 474; Southern Coal Co. v.
I chwoom, 145 Tenn. 191; Tate v. Tate, 126 Tenn. 169;

tearns Coal Co. v. Jamestown Railroad Co., 141 Tenn.
~03; Houk v. Construction Co., 159 Tenn. 103.

The "construction of a writing is a pure question of
lnw." Tate v. Tate, supra.

Where it is "open to examination by everyone", no one
II'! misled by any construction of litigant, and the doctrine
of judicial estoppel has no application. This is expressly
II Id in Tate v. Tate, su..pra, and approved in Houk v. Con­
8lmct·ion Co.-, sttpra, in an opinion by Judge Chambliss.

Ln Black Diamond Collieries v. Deal, supra, Judge Cook,
\ h rendered the decision, said:

"However, mistaken statements or such as involve
Ql/I/, opinion, and are not the assertion of a fact, do not
raise estoppel. The oath to be binding as an estoppel
must be wilfully false."

"h allegations of the, petition and the record do not
1I()w 11 11 of trifling with the courts of North Carolina

IICII' xp rim ntin with their processes under the indict­
11\ utH l1PO whioh extradition is sought.

.',



"Affiant would further show the Court that regard­
less of whether said first indictments were suffici nt
to bring affiant within the jurisdiction of this Court,
the use of the same for that purpose and then p '11 •

~,'

~.:

,." ,
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C.

tically abandoning the same, and then returning a new
indictment against affiant and forcing him to submit
to trial on such new indictments is in violation of his
right to a fair and impartial trial under the constitu­
tion of the State of North Carolina and in violation
of the due process clause of the Fourteenth Amend­
ment to the Federal Constitution, which includes the
fundamental conception of a fair trial with reason­
able opportunity to make defense to the charges
made • • *."

The bonds executed in North Carolina are no bar to the
right of petitioners either to resist extradition or to chal-
looge the validity of the judgment of conviction. .

The bond executed under the original indictment was
I' leased when that indictment was dismissed. The appear­
Itn e bonds under the new indictments, returned by a

rand jury to the regular term, while petitioners were
(1 tained under orders of the special term, were executed
under duress. It was either execute these bonds or go to
.illil and stay there during trial.

Th execution thereof was not a waiver of any right to
" i t xtradition, Waiver necessarily" assumes existence
)f un ortunity for choice between relinquishment and

If petitioners had recognized the validity of the North
arolina proceedings, or if petitioners had made any state­

ment or declaration in these proceedings, inconsistent with
their claim of absence when the crimes charged were com­
mitted, some element of estoppel might be involved.

North Carolina gave petitioners no opportunity to resist
xtradition on the new indictments. This may not have
onstituted a denial of due process, but it does preclude

the State of North Carolina from asserting estoppel against
p titioners in the instant case.

***

Petitioners did not voluntarily appear to answer the
subsequent indictments nor procure a trial thereon.. They
filed no plea that recognized the validity of the indictments
or the jurisdiction of the grand jury or that of the court
in which they were tried. Objection was made at everv
step of the proceedings. .

Petitioners again direct attention to the affidavit of peti­
tioner Luke Lea, referred to in the opinion of Judge
Chambliss. This affidaVit, made before any trial, points
out the difference between the indictment answered and
the new indictments on which extradition of petitioners is
sought. Quoting therefrom:

"Affiant would further show the court ;; • • the
very day set for affiant's trial on said first indictments
new indictments, including the matters set out in said
indictments now sent against him and additional mat­
ters were returned against him in this court. • • ~'

Affiant would further show the court that these new
bills of indictment greatly and materially enlarged the
scope of the former indictments, and do so to such
an extent that affiant in order to prepare a proper and
adequate defense, must review all his business trans­
actions, which as has. been stated hereinbefore are
manifold and varied, with many banks, both ir: and
outside of Tennessee, and with many other businesses
both in and outside of the State of Tennessee. That
affiant is now four hundred miles away from all his
own records, except the few which· he brought here
with him, for the purpose of meeting the charges and
preparing the defense against the indictments already
preferred, and the invalidity of which has been vir-

. tually acknowledged by counsel for both sides <1(' • •
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D.
t"t"n North Carolina to'fhe appearance of the pe ~ wners ~

the original indictment did not enlarge th~ powers
(~/I,HI(~n rto the Governor of the State of Tennes~ee ~n an ex­
", , b t' d'/,ctments, (ulition proceeding based on su seq'/,~en '/,n '.

t iF! not necessary to discuss the qnesti~n o~ whether ~e~
t t10 1 'S ul have expressly waived theIr rrght to reSlS
1\ 't,l'lulit ion und l' th n w indictments after demand there-
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patrick v. Williams, 46 Fed. (2d) 40, the Court of Appeals

of the Fifth Circuit says:
"The right of the surety to recapture his principal

. not a matter of criminal procedure, but ar~se~ from
~~e private undertaking implied in cthe8!u;m;:~)g ~i
the bond In re V01'/, Der Ahe (C. ., l), •

is not a 'right of the State, but of the sure~y. .If ~he
State desired to reclaim a fugitive from Its Ju~tlce~
in another jurisdiction, it must proceed by way 0 ex
tradition in default of a volunta:y return. It ~a~~~t
invoke the right of 31 surety to seIze and surren er tI~
principal, for this is a private and not a governmen a

remedy."

Th
' f the right to resist extradition is not a

e waIver 0 ' h Cal'o
dT of the right of appeal in the State of Nort. -

f),on 1 I~~S courts would have been withopt authorrty to
mo.. d If' t had been so
1\ ert such a condition in the appeal bon. ~,

,'tten in the bond no authority therefor eXlstmg by law,
Wl1 , ld t b stopped from

t 't' by sI'gm'ng the bond wou no e eII ,1 lOners I I .th
. 't l'd'ty This is the genera ru e WI(halleno'mg 1 s va 1 1 . f N

. tOto bonds taken wthont authority. (State 0 ew
r Apec L R 309)
rlampshire v. Riccardi, 81 N. H. 223,.34 A, .. d th~t the

The etition alleges and on suffiCIent groun s .
Iml me~t is absolutely void; if so the bond is a nullIty, ~~t
iII Supreme Court of Tennessee' refused to pass on IS

llll tion,
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The same rule should be applied to the situation that con­
fronted petitioners when the new indictments were re­
turned,

It should also be applied to the bond executed on appeal
from the judgment. The execution of such a bond is not
a waiver of any right to assail the validity of the judgment
in a habeas corpus proceeding and should not be construed
as a waiver of the right to resist extradition, This right
could not have been protected through refusal to execut
the bond.

Nor is extradition a remedy for the enforcement f 0.

forfeiture on a bond. In the well-considered co. of Fit.

enforcement of right," (Harris v. Sparks, 222 Ky. 472,
1 S. W. (2d) 772.) This essential element was lacking.

Petitioners had no opportunity to choose between the
enforcement and relinquishment of any right to resist ex­
tradition. They had no rights under the extradition
statute which could be then and there asserted. Under
such circumstances the execution of a bond was not a
waiver of any claim or privilege that might later arise
under the statute.

The execution of a bond to avoid being sent to jail is
not a waiver of any privilege or exemption from arrest.
(Bragg v. Hatfield, 124 Maine 399, 130 Atl. 234; Baker v,
Copeland, 140 Mass. 332; Laurel v, Triffin, 12 Fed. 590;
Dickenson v, F.arwell, 71 N. H, 213.)

In Bragg v. Hatfield, 130 Atl. 234, the Court said:

"The giving of a bond by a person privileged from
arrest does not ordinarily constitute a waiver."

In Baker v. Copeland, 140 Mass. 332, the Court said:

"Bond given alio intuita to procure his discharge
from imprisonment, and the fact that he gave it does
not indicate that he surrenders his right to object upon
return of writ that service was illegaL"
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for was made by the State of North Carolina. There is no
claim, herein that after the present demand for extradition
was made the petitioners waived any rights.

In this view it is not necessary to discuss the much con­
troverted question of the right to waive a constitutional
privilege.

This Court, in Patton v. United States, 281 U. S. 276, sus­
taining the right of the defendant to waive a jury in a
criminal case in the Federal Court, held that this could
only be done through the sanction of the court and the
Public Prosecutor in "addition to the express and intelli­
gent consent of the defendant."

If, as held in Patton v. United States (281 U. S.276),
the relinquishme1!t of an important constitutional privilege
requires an "express and intelligent consent of the defend­
ant", how can it be said that petitioners impliedly waived
their rights to resist extradition under the present indict­
ments months before the indictments had been returned7

In the instant case the corporeal presence of petitioners
was an indispensable jurisdictional pre-requisite to extra­
dition. An executive tribunal exercising judicial or quasi­
judicial powers is without power to act in the absence of
essential jurisdictional facts. H 0 v. White, 259 U. S. at 279.

A.s affecting jurisdiction for trial, this Court has held:
"The party charged waives no defect of jurisdiction by sub­
mitting to a trial of his case on the merits" (Cook v. Hart,
114 U. S. at page 194). If this be true as to the jurisdiction
of a trial court, appearance to answer the charges in a pend­
ing indictment in the demanding state is not a waiver of e _
sential jurisdictional facts in an extradition proceeding ill
the asylum state based on subsequent indictments.

In Innes v. Tobin (240 U. S. 127, at page 131) this Court
said:
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"Coming in the light of these princiI?les to ~I?ply

the statute it is not open to question that Its ~r?VISlOnS

expressly ~r by necessary implication proh~b~ted the
surrender of a person in one State for removal as a
fugitive to another where it clearly appear~ .that the
person was not and could not have been a fug~tlVe from
the justice of the demanding State." (HaIles ours.)

If flight-not in the popular but in the legal sense-is
jurisdictional, and the cases so hold, it is ~t. least doubt­
ful whether any agreement to waive extradItIon would be
binding on the alleged fugitive or con.fer u?on. the asylur.n
state power to extradite him over hIS obJectIon whe~ It
clearly appeared that he was absent fr~m. the demandmg
state when the crime charged was commItted. . .

But the point here is whether any action of the pet~twners

(outside of the extradition proceedings themselves) can
'onfer power where it does not exist. The .Govern.or. can

t d 't a "fugitive from justice". That ~s the hm~t offJX ra ~ e d .
I • er Where it clearly appears that the defen ant M'/,1,S pow .
.not a fugitive, the power of the Governor ends.

VI.

Leaving the "Custody and Jurisdiction" of the State of
N rth Carolina Was Not a Criminal Act and Therefore

o d'Not a Ground of Extradition in this Procee mg.

Unless leaving the custody of a demanding state is of
its If a violation of law, such departure does not grant to
th demanding state any additional rights under th~ .Fed­
( 1'1;\1 extradition statute, nor does it confer any addItIonal
r> weI'S upon the executives of the asylum state.

Whe the state secures custody of a citizen from another
tnt , ~ ent from its bordertS, when a cr~me therein ~as

III 1\ mmitted, it can protect its custody elth~r by keepmg
him lh." or by makin it an offense for hIm thereafter
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to leave the custody. Where th; state has failed to make
'.'le~ving .the custody" a criminal act, the courts are not
Jushfied III amending the Federal extradition statute to
supply the omission. This would be legislation, not con­
struction.

Hobbs v. McLean, 117 U. S. 567;
Pirie v. Chicago Title Company, 192 U. S. 438;
De Lima v. Bidwell, 182 U. S. 1;
Hartman v. Aveline, 63 Indiana, 350.

In the opinion delivered by Mr. Justice Swiggart, the
Supreme Court of Tennessee writes a new definition of the
term "fugitive from justice." In effect that decision
amends the Federal statute by state judicial interpretation.
It makes presence after the indictment was returned a
substitute for the corporeal presence at the time when the
crime was committed. As at present adjudicated this is
not the law of interstate extradition.

In the o~inion of Judge Chambliss a similar fallacy ap­
pears. Wlule sharply dissenting from the conclusion stated
by' JUdg~ .Swiggart, Judge Chambliss sustains the right
of extradItIOn of persons not "fugitives from justice" upon
the ground of an implied waiver. This is likewise an
a~~ndment of the Federal extradition statute by state ju­
dIcIal construction. Where the charge of crime is based
upon an indictment, that indictment is an indispensablo
jurisdictional prerequisite.

It is not aided by some other indictment. The charo'e of'
• • I:>

crIme IS only one of the jurisdictional elements. The cor-
poreal presence of the accused when the crime was com­
mitted is the other essential jurisdictional fact. This may
not be supplied by inference or implication that has no bear­
ing upon the actual presence of the accused in the demand­
ing state when the crime charged was committed.
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VII.

If in an Extradition Proceeding any Effect May be Given
to Proceedings in the Demanding State Subsequent to
the Indictment, then the Validity of Those Proceedings
is an Essential Element Which Must be Passed Upon on
a Writ of Habeas Corpus.

The decision of the Supreme Court of Tennessee gives
effect to the proceedings in North Carolina subsequent to
the indictment. Nevertheless, in doing so, it refused to con­
sider the allegations of the petition which showed that these
proceedings were invalid, void and of no effect.

It cannot be denied that if the petitioners' were convicted
or were tried in a court lacking jurisdiction or if they were
deprived of their federal constitutional rights, the proceed­
ings were not merely voidable but absolutely void and of
no effect whatsoever.

Miller v. Aderhold, 288 U. S. 206 at 211;
Windsor v. McVeigh, 93 U. S. 274 at 283;

.People v. Sturtevant, 9 N. Y. 263 at 266;
Chase v. Chase, 95 N. Y. 373 at 381;
People v. Liscomb, 60 N. Y. 559 at 591.

In the Liscomb case, the court said at page 591:

" A party held only by virtue of judgments thus pro­
nounced, and therefore void for want of jurisdiction, or
by reason of the excess of jurisdiction, is not put to his
writ of error, but may be released by habeas corpus. It
will not answer to say that a court having power to give
a particular judgment can give any judgment, and that
a judo'mont not authorized by law, and contrary to law,
ir:; merely voidable and not void, and must be corrected
by 1'1'01'. This would be trifling with the law, the lib-
rty f the citizen, and the protection thrown about his

P'1' 1 by ih bill of rights and the Constitution, and

. ,

,
, .

. ,
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creating a judicial despotism. It would be to defeat
justic.e, ~ullify the writ of habeas corpus by the merest
!echmcahty, and the most artificial process of reason­
Ing."

The petition for habeas corpus attacked the legal exist­
ence of the North Carolina court both as a de jure and de
facto tribunaL Under the rule in North Carolina, this at­
tack could not be made directly, but could only properly be
asserted in a collateral proceeding. State v. Hall, 142 N. C.
714.

.While the record imports verity and may not be impeached
in a collateral attack, it is well settled that" evidence Ottt­
side the record but not inconsistent with the record" may be
introdllced in a habeas corpus proceeding to show lack of
jurisdiction, loss of jurisdiction or a denial of due proceSR
in the proceedings in re Mayfield, 141 U. S. 107; Frank v.
Mangum, 237 U. S. 309; In re Cuddy, 131 U. S. 200; Ex part
Nielsen, 114 U. S. 418; In Hans Nielsen, 131 U. S. 86; E:Ai

parte Lange, 18 Wall., U. S.163; Ex parte Bain, 121 U. S. 1;
In re Bonner, 150 U. S. 42; Moore v. Dempsey, 261 U. S. 86;
Ex parte Craig (C. C. A.) 282 Fed. 154; Stephens v. M .
Claughey (8 C. C. A.), 207 Fed., 51 L. R. A., N. S. 390;
Eureka Bank Habeas Corpus cases (Nevada, 126 Pacifi
655; Ex parte Davis (Nevada), 110 Pacific 1131; Ex partl
Justice (Oklahoma), 104 Pacific 1003,25 L. R. A., N. S. 4 :1;
Creasy v. Hall (Mo.), 148 S. W., 914,41 L. R. A., N. S. 914 i
Bailey on Habeas Corpus, Vol. 1, pp. 117, 159, 168, 174.

The judgment of conviction was attacked in the petitioll
for extrinsic fraud affecting jurisdiction and on facts whic:II
showed that the petitioners had been deprived of their rig-Ill
to a trial by due process of law under the federal ConsU tll
tion.

False or fictitious recitals of essential jurisdictional I'll I,
are such a fraud on the court an~ the parties that uny jlld
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ent based thereon is subject either to direct or collateral
I ttack on the ground of fraud affecting the jurisdiction.
OlO/Usman v. Ledbetter, 190 Ind. 605, 130 N. E. 230, 234;
Rattle v. Atkinson, 115 Fed. 884; Bank of Araphoe v. Brad­
'illY, 72 Fed. 896. The full faith and credit clause ofthe United

tates Constitution does not prevent the impeachment of a
judgment, though rendered in the courts of another state,
m the ground that it was procured by fraud. Cole v. Cun­
tingham, 133 U. S. 107. Under the rule in Tennessee, judg­
1 nt from other states may ordinarily be impeached for

III k of jurisdiction over the present. or subject matter or
lor fraud affecting the jurisdiction. Terley v. Taylor, 65

'r nn. 376.
This is the rule as to property. Life or liberty should have

Nt/tal protection. «<

. The two-fold aspect in which the petition.was file.d.-T~e
III' vention of extradition was not the only rIght whICh peb-
loners souO'ht to enforce in their petition for the WrIt of

'It/,{) as cor;us. Under the theory .of the petitio~ !hey were
lOt ubject to extradition regardless of the vahdlty of the
\lcl ments. Such an adjudication would not afford co~­
,Ic t protection of their federal constitutional ~ights. OrdI­
'" ,'ily, the place of detention fixes .the venue III a hab~as
fllll'PUS petition. Ferris, ,Ext,raordtnary Legal Remedtes,

c(. 29, page 49. The court in which the peti~ion was filed
11111 :urisdiction of the agents of North Carohna. The r~n­
I!Won warrant recited the judgments. They accon;J?amed

, IhI" quisition papers. It was the i~sis!en~e ?f 'petItIoners
IhI t, i \ the courts of Tennessee, havmg JUrIsdlCtI~~for one
11lIIlJO (the determination of the righ~ of ext~aditIon) and
III' 1.11 a nts of North Carolina, pleadmg the ~l:dgments of
1'llllvi.li n, also had jurisdiction to afford petitioners ~~m­
plcd( ,. liel' both by sustai~ing the right to def~at extradItion
1I1ul cI Int'illA' thl'\.t the Judgments were. vo~d bec~use ob­
III IlIeI ill violl\lion of th federal con.stItutlOna! .rIghts of
Iwl IIOlH\t'H. I \lHt.H,iuing th d rht to reBI 't extradItIon on the

, .

'.
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The petition'was filed in a state court but for the purpose
of protecting the rights of petitioners arising under the
Federal Constitution.

Upon the state equally with the federal courts rests the
obligation to "enforce and protect every right granted or
secured by the Constitution of the United States and the
laws made in pursuance thereof whenever these rights are
involved in any suit or proceeding before them." Robb v.
Connolley, 111 U. S. 624.

If, as the demurrer admits, these allegations of fact are
true, the proceeding in the State of North Carolina waF;
void. Regardless of what the law might be with relation
to extradition, it clearly cannot be the rule that a void pro­
ceeding and a void conviction is a substitute for the statu­
tory requirements for extradition. '"

ground that conviction added no force to the charge would
?nly partially protect the federal rights of petitioners. The
Judgments would still remain a cloud on their reputation
and a menace to their liberty. Since petitioners had no
rights under the federal extradition statute which could b
enforced in the courts of North Carolina, they could only
obtain complete relief in a single proceeding in the courts of
Tennessee. Unless these courts had jurisdiction of both
q.uestions raised in the petition, the federal rights of peti­
tIoners could only be asserted piecemeal in the courts of dif­
ferent jurisdictions.

• It was charged and shown in the petition that the cou 1'(,

was not a duly constituted tribunal for the trial of crimill:ll
cases in that it was convened by the Governor of the St.ll ('
in violation of the laws and Constitution of North Curo­
liIla and held as a Special Term of the Superior Court 01'
Buncombe County when the Regular Term of that conI'(
was actually in session and functioning as a de j'lwe and lif'
facto court of that county.

It was also charged and shown in the petition tJlat till
indictments, returned without evidence, contain 1 fnlHI
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If the Supreme Court of Tennessee would, under other
'ircumstances, have been justified in considering the judg­

nt of conviction, in this instance it had before it a record
hich properly attacked that judgment on grounds which

• citals of venue, made with full knowledge of their falsity
or the deliberate purpose of perpetrating a fraud upon

tII jurisdiction of the court and the further fraudulent
urpose of dispensing with any necessity of evidence of
nue at the trial.
t was further charged and shown in the petition: that

th jury panel was selected under the ex post facto law,
dministered to the disadvantage of the petitioners; that

Ih jury panel was corruptly and fraudulently picked by
11 prosecution; that unknown to the peti'tiotler~, the juro~s

(I cted from this hand-picked panel had prejudged their"Ii ; that the so-called Special Term of court at which
(titioners were tried adjourned immediately after sen­
lice was imposed and they therefore had no opportunity

o prevent the facts showing that the verdict of the jury
ua so tainted by prejudice and misconduct as to be in
IIItemplation of law no verdict at all; that an extremely

hllHt ile court officer tampered with the jury to the prejudice
.f p titioners during the trial; that the solicitor in charge
.1' t.he prosecution, through threats of indictment and
.. (\I11bnrrassinO' publicity" for persons aiding petitioners
" til i1' invest~gation of the misconduct of the jury, ma­

IllI'inlly interfered with that investigation; that the call
III' III Special Term was so timed that the Grand Jury

I t.1I Regular Term would find new indictments upon
iii ,11 petitioners would be immediately tried on the date of

tlwi .. appearance for trial under the first indictment;
IIlILt 1a and community prejudice were deliberately in-
I1II II into the trial with the connivance and through the

"I HI I f the prosecution; that under the additional fa.cts
1"'1 ~lll(, d by the petition, the cour~s .of .N?rth Carolma
hlld lI(1ith l' ju l'i diction nor color of JunsdlCtlOn to try and
III pl'() ) <1 to judo'ment aO'ainst petitioners; and.~any other
III II Iol'it 1 ( '(,1'in, i fa t bearincr upon the vahdlty of the;
I"'II( ( dill l1u1. II juri di tion of the court.
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were not questioned for sufficiency by the Court in its
opinion. It follows that in refu~ing to pass upon the va­
lidity of the North Carolina proceedings, the Supreme Court
of Tennessee gave effect to a proceeding which was a nul­
lity in deciding the issue of extradition raised by the peti­
tion for a writ of habeas corpus.

Conclusion.

While no case has been before this Court where extra­
dition was sought after conviction, such is not an unusual
proceeding.

Judge Chambliss, in his opinion, refers to numerous
cases where extradition was sought and had after con­
viction. It is significant, however, as pointed out in his
opinion, that none of these cases treats extradition as a
l:lubstitute for either of the statutory grounds of extra­
dition.

It is only on the theory that the "charge of crime" is
not merged in the judgment of conviction that the right
of extradition thereafter is sustained at alL No case holds
that conviction changes the status of the accused as a fugi­
tive from justice. If not corporeally present at the tim
the offense charged was committed, conviction on the the­
ory of constructive presence does not put him there.

It is therefore respectfully submitted that the petitioll
for a writ of certiorari be granted.

Respectfully submitted,

CLARENCE DARROW,

ARTHUR GARFIELD HAYS,

L. E. GWINN,

HENRY E. COLTON,

JOHN SCHULMAN,

Attorneys for Petitioners.
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IN THE

upreme Court of the United States
at the

OCTOBER TERM, 1933

No. 916

TA.TE OF TENNESSEE, EX REL, LUKE LEA
and LUKE LEA, JR.

Petitioner.

VB.

LAURENCE E. BROWN AND FRANK LAKEY,
Agents of the S'ate of North Carolina,

Respondents.

REPLY OF PETITIONERS TO BRIEF OF
RESPONDENTS

The brief of respondents at pages 10-12 thereof
(,t forth erroneous and entirely misleading state­

ll\ nts of fact that call for a reply.

It is said that the "petition nowhere alleges that
th petitioners were not within the State of North
Carolina prior to the overt act of defrauding the
hank, and during the progress of the conspiracy."



Wequate ii-bm'the ,petition as follows i .: + Ii' .;
" .

"The Solicitor, ivhen he submitted t~e:~~di~t­
. ments to ij}.e,grartd jury, knew that petitioners
were within the State of Tennessee at ,the time
of the 'alleged c6mspiracies in counts.one;: .and

. ~ve, and at the; time of the allegedrnisapplica_
tIOnsunder'count seven of the indictment:,7'JBe_
titioners aver: that (the indictment ,was frauclu­
le~t i~ stat~n~ the, formation of the alleged con­
SpIraCIeS WIthIn Buncombe County, North Caro­
lIna.

... ~ '~Therefore, the prosecution knew when these
.mdlCtm~n.ts were submitted to the grand jury
that petItIOners were within the State of Ten­
nessee when the aHeged conspiracies were

. formed" (R. 35, 36).

'. "Petitioners" without question, were within
. the S~ate ?f ~ennesseeat the time of the alleged
C?nSpIraCIeS In counts one and five, and at the
tIme or times of the alleged misapplications in
count seven of. the consolidated indictment

.There Was no evidence nor finding that petition~
-ers"entered into' any agreement in the State of
;{N(J~~ht:!e~~olina,as alleged':in. 'counts One and
;:~~~";'~~r.~~s.th:reevidence;()'r" findihg' that they
'~~0~epa~d WIthIn the State of''North Carolina
'm the) aIleg'€tl' misapplication., .', '_.,

,.'_'~~e.S?premeCourt (of North Carolina), in
'lb:FoplnIdn, substantially conceded that aU that
:l?eti,tiohel's did was done within the State
:Tennessee.'~ (R. 41.)

"In this connection, petitioners also aver that
a fraud was perpetrated both upon the Governor

,:of-North Carolina and the Governor of Tennes­
see- when the indictments, charging an offense
co~mitted by petitioners within Buncombe

,County, North Carolina, were ,presented for
"their 'consideration in the application to the

""Governor of North Carolina fOli' requisition and
.>in the request that the Governor., of Tennessee

honor such requisitions. When copies of the .in-
.dictments upon which petitioners were conVIct­
ed and sentenced were presented to the Govern­
or of North Carolina, the Solicitor' well knew
that petitioners were not within the. State of
North Carolina on or about October 8, 1930, the
date of the alleged conspiracies in. counts one
and five upon which they were convicted, and
that verdicts of "not guilty" or "dismissals" had
been entered upon the other counts of said in­
dictment. He also knew that ~he conspir~~!

charge embraced in count ~even of the ?onsol~~"

dated indictment, or the smgle count ~Ill, h~d .
been waived or nol prossed. . . . Petition­
ers therefore aver . . . that they are enti­
tled in this proceeding to show for this and other
reasons heretofore stated, the true facts that es­
tablish that they were not within North .caro­
lina at the time of the commission of the -alleged
offenses that com~titutecharges of crime~again~t
them by the State of North Carolina." , (R. Q5,
56).

" etitioners aver that they have not waived
.t adT n under the indictments upon whicp
h y w nv' t d, that they were not within



, ,,

. -i'~: ~ .~:., ::..~ .. :r,"·~

When the petition alleged that,relatQfs ~~r~d1,o,t".1
n North Carolina when any cOllSpiracy was fQr1l).~4 'I

r any misapplication made they raised the issue of,
et as clearly as such an issue could be made., ,Had, '

his charge not been waived, the fact that peU~ion-"
at some time may have been in the State of North.,'

arolina on some other business would not jusUfy
tradition where conviction could be', had on the

h ory of constructive"presence. ,.\ (:Pe?ple,v.:"JE~·t'
'ght, AppellatecDivrsion, 217 N; y.;, 8~.C!:2~:i~9.5fYl

Taft v. Lord; ,92{(5Qnn;' 539.)· ' :"'y;j ri' U6 ~imEJ Sf!.:\

.",'/."" ::'.. " ' , .~:.if.r'.f 'l\H\ b9f'flJ; :

eretofore North ICa,rolina ha~ cl~Jmec-~~(t&f\h¥l!l:
tions under the SIngle count bill were' 'academ­

When .the conspiracy charge wil:s "eliminated
tnere.Lrom, and in our view before such.eliininati0:Fl:;~

·nd· t ntr iabsolutelY' void ondts faee.~i~<[)t '
t \11 d that p titioners were member~, lof

:.[]]li~t1:~l1chr~harge was wariv,ed;G~~;nQl!prossed has
heJtetoiGr~>3b~~nconceded by ~e~pQn,den::t~~:: We q~ote
f~tn-respQnd~pt's brief, pag(ilrf}J ,«(Nu~~e,r 362,?ct.
TetlU:)..,d9$2} '" opposing petltJ(me,:t~' fp.r~t applica­
tion fpncentiora:d to this COll.;rr:1i;,\Wliler,~,i,,~n_~spe:aking
of.~U,:l'@haJ;g~ Qf co~spiracY:J~ ~s!-a3i<lr~~ ':'~The, State
wa.s:;,({or,eed ,tJ)';':electlOn, wh~clt .w~sce,q:q:walent, I~O a
nolfln:o$'~~t)to;the charge of c(,m~ni~a"~~(illir that, bill,
lea,~ingLS}tily,ithe,'charge ofmi$.:;hpp,lie~tip.~:!~~~ H'"

Said singre count bill was sUbmit~d to th~ jury
s a charge of misapplication only. (Record 295.)

As originally returned said count ,alleged. a ,con­
piracy "on or about the 10th day of ·;May, '193?,
nd at divers other times both,be£oJ!e land after. ,saId
late." (R., 73.)

the State of"Nbrth Carolina at or,a;boutJthel time
of the coinmlssion~.'ofthe alleged}:0ft'enseS}.I6'l"
which th~y'·were :dmvicted and that}·t}il.e' theolW'
upon whi~h' the (C6urt asserted jur[sdiCtiortnto

," 'convict 'a~d, (s~i1teh'ce' them was the"!making .of
. ,,' ag~eeme~t!artd:;the performance or ~Gts:by ip.eti­
.' tioners \vithinfh'e State of Tennesseemhatr;had,
, ',o:wereof~aj:fi,ature 'calculated to'hav,e;.antin.ju'-

rlOUS eft\~ctJ(}i'I.fraiUdulent result withit{lthe;StiIh~'

of North Carolina." (R. 52.) ,

, "Petitioners aver that they a,re not now and
never have been fugitives from justice front the
State of. North Carolina, an4 therefore, they are

,not subject to ,extradition under the Federal Re­
:', visedStatutes;·S. 5278."__ (R. 52.)

. The averment that petitioners "are not now and
~~ver have been fugitives from justice" presents an
Issue' of fact 'and not merely a conclusion of, the
p~.eader.. In ~uney v. Sta.te (88 Fla., 354, 355),
102 Sou. 547, It was expressly held that such aver­
m~nt presents an "issue of fact and not a mere con­
clusion of the pleader."

.. \

The, petition, alleges and the Supreme Court of
Tennessee Immd:,as a fact that "neither of the rela­
tOJ!~was;jn,~the State,of North, Carolina, :at or near
the time such conspiracy is.' aliege.d'~.to; "have been
formE)d enO! wl1e,n any overt act was committed in
f~~~~~~~~e·:t~~!eof.'''' (R. 4fi.)';' ',.:/ ....

J _~ l.:::J ~, j"\._ l,~.'\, .'" ,; __ -'

0~he.:.poibt'which respondents. seek ,t~ '~stablish i
baseat:sole:lyo.'.onthe conspiracy alleged in the sin l'
c~unt:bil~'i '·,~he petition allege~ that this conspir y
cHarge' was ,~',nol prossed".

. II
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Respectfully submitted,

Extradition may not be had upon a "nol prossed"
charge or a void indictment.

the class to which the offense of misapplication is
expressly restricted. "Aiders and abettors" are not
included in the North Carolina Banking Statute and
that State has no general' act under which they may
be prosecuted as principal offenders. Said count
was therefore void and the Court without jurisdic­
tion to try petitioners thereunder.
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No. 916

TATE OF TENNESSEE, Ex REL. LUKE LEA
AND LUKE LEA, JR.,

Petitioners and Appellants below,
v.

RENCE E. BROWN AND FRANK LAKEY, AGENTS
OF THE STATE OF NORTH CAROLINA,

Respondents and Appellees below.

ief of Respondents Opposing Peti­
tion for Writ of Certiorari

STATEMENT OF PERTINENT FACTS

1 titioners were first indicted in North Carolina at the
I r h Term, 1931, Buncombe Superior Court, by indict­
nt containing six counts. (R. 256.) This indictment

lit K d that petitioners and Wallace B. Davis, an officer
h Bank, and E. P. Charlet, entered into a conspiracy

II (\ fraud the Bank. Petitioners voluntarily came into
h tate of North Carolina, entered into a bond in the
11m of $5,000.00 each, on March 27, 1931, to appear on
IlI,n 27, 1931, before said court "to answer the charge

1ft f rred against him for banking laws, and to do and
lve what they shall by the Court be then and there
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. , ealed to the Supreme CourtThese petItIoners then app J 15 1932 gave
of 'North Caroli~a, and tha~rC~:r:h~ntr~~ State v: Lea,
its opinion, findmg no err titioners made a summary203 N C 13 Thereupon, pe t

. . .' Carolina Supreme Court 0 re­
motion, askmg ~h: North order a reargument or reverse
onsider the oplI~IOn an~ . d and the petition dismissed

the decision. ThIS was eme 203 N C 35 Petitioners
June 29, 1932. State v'

h
Le;, me Co~rt ~f the United

then sought re~i~w by t eritu~r:ertiorariwas denied by
tates, and petItIon for w a v North Carolina, 287

this Court October 24, 1932. Le .
U S 649 77 Led. 561. S .
.. ,. 1932 Buncombe uperIOr
Meantime, at July Term

t
.' for' a new trial on' alleged

t 't' ers made mo IOn
ourt, pe 1 IOn d 'dence and jury bias ord f ly discovere eVI 'd
roun s 0 new d . d by tne Judge preSI _.. Th motion was eme t
reJudice. e . eal to the Supreme Cour

lng, and they ga.ve notIce o~:~~ made motion to docket
f North Caro~ma. The h' h motion was allowed and
nd dismiss thIS appeal, w IC . Court of Buncombe
he action of the Judge of supen

2
0
0
r
3

N C 316. Again
t' d State v. Lea, ..

ounty sus ame. . b this Court, and on Decem-
titioners SOug~t reVIewd y. d the petition for writ of

b r 19, 1932, thIS Court en~~ 287 U. S. 668, 77 L. ed.
rtiorari. Lea v. North C~~o~na, filed in this Court in

76. In both petitions brle s w~eof North Carolina.
b half of defendants and the Sta e Court of the United

n those petitions to th~ supreme
t

thereof these peti-
d' the briefs m suppor , .

tates an m , C t the identical questIOn
tl n rs presented to thIS our. d here Their con-

k' to have reVIewe .
th yare now see m!! . th t the crime if committed

n ion then was, ~s It no~ ~~ 0: North Carolina and be­
nt 11 "was commlt~ed ou SI ~. etition in Lea v. North
yond the reach of ItS cou;t;u, ;eme Court of the United
lnrolina, Nos. 506 and 1

59i2 p~e 3, and brief in support
tnt s ctober Term" 442f 28 Exhibit No.5, R. p.. f

til r ,pa '. . t' 'n the Superior Court 0
'11 jud m nt of conVIC Ion 1 ffi ed by the Su-

U n y having thu been a rmlIuli' m

njoined upon him there, and shall appear and attend at
uch time or times thereafter as the Court may appoint,"

etc. (R. 262-263.)

At the April Term, 1931, an indictment was returned
against the same parties and J. Charles Bradford, Davis
and Bradford being officers of the Bank, alleging a con­
spiracy to violate the banking laws of North Carolina,
and the misapplication of its funds. (R. 265-6.) At the
July Term, 1931, of said Court two indictments were re­
turned against petitioners and Davis and Bradford,
averring a conspiracy by and among them, and with J.
Charles Bradford and others, by name to the jurors un­
known. The last two indictments are in precisely the
same terms as the original indictments, except that the
name of Bradford is included as one of the co-conspira_
tors. (R. 272 and fOllowing.) In fact, an affidavit was
filed in that case voluntarily by these petitioners, and
thereafter they filed a plea averring that the indictments
returned in July charged the same identical offenses as
the original indictments, returned one in March and an­
other in April, 1931. Petitioners voluntarily entered into
bond to answer the charges contained in these indict­
ments on July 28, 1931. (R. 279-80.)

The case against all four defendants went to trial, de­
fendants being present and participating therein, which
trial resulted in a verdict of guilty as to petitioners on
the first, fifth, and seventh counts (the two indictments
having been consolidated and the one-count indictment
having been designated as the seventh count). (R. 68.)
Thereupon, after a motion for a new trial had been over­
ruled, petitioners entered into a bond in the sum of $30,­
000.00 and $20,000.00 each, respectively, that they should
"make their personal appearance in the Superior Court
of Buncombe County, and not depart the same without
leave, and abide the judgment of the Supreme Court of
North Carolina," etc. These bonds were made on Au u t
26, 1931. (R. 298-99.)

2
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preme Court of North Carolina, and two petitions for
writs of certiorari having been denied by this Court, the
cause was regularly remanded to the Superior Court of
Buncombe County, North Carolina, and when petitioners
forfeited their bonds when called in the Superior Court
on the fourth Monday in January, 1933, capias was issued
for each of them and extradition sought from Tennessee.

The affidavit made by Luke Lea showing their volun­
tary appearance, after receiving advice of counsel that
they were not subject to extradition, "for the reason that
they were not in the State of North Carolina at or about
the time of the commission of the acts charged in said
indictment," appears on page 31 of the brief of adversary
counsel. All of the foregoing facts clearly appear in the
record, Exhibit 1 of the original petition being the record
of the proceedings in the State of North Carolina.

Petitioners sought asylum in the State of Tennessee,
and after a rendition or removal warrant had been issued
by the Governor of Tennessee, upon a requisition of the
Governor of North Carolina, petitioners sued out a writ
of habeas corpus, which was heard by Judge Cunning­
ham, and judgment filed on the 11th day of April, 1933;
and upon appeal from the adverse judgment of that Court
(R. p. 250) the Supreme Court of Tennessee, December
9, 1933 (R. p. 419), affirmed the judgment of the Court
below in a decision holding that these petitioners were
subject to removal to the State of North Carolina under
the extradition laws of the United States; and the peti­
tioners filed this application for a writ of certiorari to
have the said judgment reviewed.

In the original hearing before Judge Cunningham upon
the writ of habeas corpus, the petitioners succeeded in
bringing into the record the entire proceedings in the trial
in which they were originally convicted in North Carolina
(being Exhibit No. 1 aforesaid), and produced no oth -r

evidence whatsoever except that contained in the affidavi Fl

5

d etition filed before Judge Cunningham, and a part
:~ t~s record, which were mere repetitions of matters
set out in the original proceedings.

ARGUMENT
I

THESE PETITIONERS HAVING VOLUNTARILY SUR­
RENDERED THEMSELVES INTO THE JURIS­
DICTION OF NORTH CAROLINA TO STAND
THEIR TRIAL UPON THE CHARGES PRE­
FERRED, ALL QUESTIONS CONCERNICGH~~
ORIGINAL RIGHT OF THE STATE T
THEM REMOVED OR EXTRADITED, AND ALL
QUESTIONS CONCERNING THEIR RIGHT TO
RESIST THE SAME, WERE THEREBY TERMI-
NATED.

The petitioners Luke Lea and Luke Lea, Jr., are under
ond in the sum of $30,000.00 and $20,000.00 e.ach, re­

ectively for their appearance in North Carolma, vol­
u~tarilY ~ntered into to abide the judgment of the Su-

C rt of North Carolina, and are, therefore, not
preme ou .'1
in position to maintain this action, havmg volunt~rl y e~~
t red into their said bonds for their appearance m Nor

arolina. f
y voluntarily giving bail to appear, the purpose 0

th removal proceedings had been accomplished, a~d ~l
qu stions in controversy in the habeas ~orp~s and m t e
I' moval proceedings terminated, and lIkeWIse the q~esd
U n whether there was a right then to remove them a

n terminated.
Unverzagt v. U. S., (C. A. 1925) 5 Fed. (2d) 494;

tallings v. Splain, 253 U. S. 339;
Respublica v. Arnold, 3 Yeates, 8 Pa. 263;
Dodge's Case, 6 Mart. (La.) 569;

tat v. Buyck, 3 S. C. L. (1 Brev.) 460; .
, EI X R l. v. Tittemore et al., 61 Fed. (2d) 909,
.. . V 1 5 S c 1890

(Jy l p ilia.of F deral Procedure, o. , e. .

• I

t I

,-.
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It is axiomatic that habeas corpus cannot be used as a
substitute for writ of error or appeal.

This is a conspiracy case. The overt acts of defraud­
ing the Bank Occurred in Buncombe County, North Caro­
lina. On proof that such conspiracy was formed and
that thereafter overt acts were committed in furtherance
thereof, all the conspirators were guilty, even though
they were not personally present at the time of the overt
acts.

Strassheim v. Dailey, 221 U. S. 281;
Pierce v. State, 130 Tenn. 44;
12 C. J., 669;

State Ex Rel. v. Bacon, 164 Tenn. 404.

Petitioners having voluntarily entered their appear­
ance before the Superior Court of Buncombe County,
with full knowledge of their rights and upon legal advice,
waived all inquiry into the matter of the right of North
Carolina to demand their appearance.

Gracie et al. v. Palmer et al., 8 Wheat. 699;
Smith v. Jones, 76 Me. 138;
In Re: Popejoy, 26 Colo. 32, 77 A. S. R. 222.

Any right which one has to disPQte the jurisdiction of
a court, for any reason, must be asserted at the proper
time, and in the proper manner, or it will be considered
as waived.

Prentis v. Commonwealth, (Va.) 5 Rand. 697;
Holliday v. Pibt, 2 Strange 985;
Chase v. Fish, 16 Me. 132-136;
McPherson v. Nesmith, 3 Gratt. (Va.) 237.

The right to resist extradition is a personal right
which must be asserted at the first opportunity, and may
be waived, as any other right, and has been waived in
this case.

7

"When bail is given, the p~incipal ,is regar~ed as
delivered to the custody of hIS sur~tI.es. !heu;- do­
minion is a continuance of the orIgInal ImprISOn­
ment."

Taylor v. Taintor, 83 U. S. 366, 371;
Ex parte Wm. P. Carroll, 86 Tex. Crim. Rep. 301;
Nicolls v. Ingersoll, 7 Johns. (N. Y.) 152;
Ruggles v. Carey, 3 Conn. 421;
Respublica v. Gaoler, 2 Yeates (Pa.) 263;
Comm. v. Brickett, 8 Pick. (Mass.) 140;
Boardman v. Fowler, 1 Johns. Cas. (N. Y.) 413;
Wheeler v. Wheeler, 7 Mass. 169.

Petitioners voluntarily submitted to the jurisdictio~of
the Superior Court of Buncombe County, Nort~ Carolma,
and were tried and convicted, then voluntarIly entered
into bond for their appearance to abide the judgment of
the Supreme Court of North Caro~ina, ~nd thereafter left
the State. They are in the same sItuatIon as. esc~ped con­
victs, and are, therefore, fugitives from J~stIce. T~e

judgment of conviction conclusively estab.hs~ed theIr
'It and all that is necessary to convert a crImmal under

t~; l~w of a state into a fugitive from justice. is t~at such
riminal should have left the State after havmg mcurred
uilt therein.

Strassheim v. Dailey, 221 U. S. 278;
Roberts v. Reilly, 116 U. S. 80;'
Ex parte Wm. P. Carroll, 86 Tex. Crim. Rep. 301:
Ex parte Weinhause, (Mo. App.) 216 S. W. 548,
People Ex Rel. v. Mallon, 214 N. Y. Sup. 211;
People v. Benham, 128 N. Y. Sup. 610;
Ex parte Colcord, (S. D.) 207 N. W. 213;
Ex patrie Williams, (Okla.) 136 Pac. 597; 51 L. R.

A. (N. S.) 668.

T Ray that one may be lawfully extradited upon indi~t­

rn nt , d b for conviction when the law presumes hIm
(l 1)( inn nt, u d th n to say that one may not be ex-

. ,
I'

• 1

: ,

"
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tradited after conviction, which conclusively establishes
his guilt, is to assert a legal contradiction. The purpose
of the pertinent provision of the Federal Constitution,
and the statute enacted in aid thereof, is to eradicate
state lines, in order that the persons charged with the
crime may be apprehended and put to trial, and those
tried and convicted may be punished.

Biddinger v. Commissioner, etc., 245 U. S. 127;'
Lascelles v. Georgia, 148 U. S. 537.

Acts done outside of jurisdiction, but intended to pro­
duce and producing detrimental effects within it, justify
a' state in punishing the cause of the harm as if he had
been present at the effect if the State should succeed in
getting him within its power.

Strassheim v. Dailey, supra (Mass.) ;
Commonwealth v. Smith, 11 Allen 243;
American Banana Co. v. United Fruit Co., 213

U. S. 347, 356;
Simpson v. State, 92 Ga. 41, 22 L. R. A. 248; 44

Am. St. Rep. 75;
Commonwealth v. Macloon, 101 Mass. 1, 100 Am.

Dec. 89.

The prOVISIOns of the Federal Constitution and the
statutes enacted in aid thereof have never been construed
narrowly and technically as if they were penal laws, but
liberally, to effect their important purpose.

Biddinger v. Commissioner of Police, supra;
Appleyard v. Mass., 203 U. S. 222;
Roberts v. Reilly, 116 U. S. 80.

It is conceded on the record that petitioners voluntarily
entered their appearance and submitted to the jurisdic­
tion of the Superior Court 9f Buncombe County, North

9

. trial u on the indictments then pending.
Carolma, for . P d 'th' its jurisdiction-
Being thus before saId Court an WI m

" mi ht have been tried for an~ other offe!1se

t~~that
g

specified in the pe?ding indIctment~~~:;
out first h.aving an opportun;tyJ.~::t(~~ t~oluntarilY

f:~~, :~Jc~ ~~erryY:~~the:mrff~~~~~;~1i~oo~~:~i~~
no right, I,lrIv:lege, °dr IImmu~f ~he United States is
the ConstItutIOn an aws
thereby denied."

Lascelles v. State of Ga., 148 U. S. 537; H 66
Kentucky v. Dennison, 65 U. S. 717, 24 ow. ,

101;
Ex parte Reggel, 114 U. S. 642;
Kerr v. Illinois, 119 U. S. 436;
Mahon v. Justice, 127 U. S. 700;
Cook v. Hart, 146 U. S. 183.

Therefore, even if the second in~ic~mentswere broad~~
. than the original mdIctments, or even

in theIr scope
d

d distinct offenses, petitioners were
h y embrace new an .... f the courts of

n vertheless subject to the JUrISd;CtI~~ ~ and convicted
North Carolin~, a~d wefre prop;rthei~IeConstitutional or
without the VIOlatIOn 0 ~~y 0 a
tatutory rights. AuthOrItIes supr .

" '

>,1
.' ,~

,. ,

• I

~, ,

" ,

; ,
I

"



10

Il
THE REQUIS,ITION HAVING BEEN HONORED AND

THE RENDITION WARRANT ISSUED BY THE
GOVERNOR OF TENNESSEE, THE ASYLUM
STATE, THE BURDEN WAS UPON THE PETI­
TIONERS TO SHOW BEYOND REASONABLE
DOUBT THAT THEY WERE NOT IN THE DE­
MANDING STATE AT ANY TIME WHEN THE
ALLEGED OFFENSES WERE ALLEGED TO
HAVE BEEN COMMITTED. THE PETITION
CONTAINS NO SUCH ALLEGATION AND THE
PETITIONERS DID NOT CARRY THE BURDEN

. SO IMPOSED UPON THEM.

Particular attention of the Court is called to the fact
that the petition nowhere alleges that the petitioners were
not within the State of North Carolina prior to the overt
acts of defrauding the Bank, and during the progress of
the conspiracy. We think the petition is fatally defective
in this particular. The case before Judge Cunningham
on habeas corpus was equally defective as to evidence in
that regard.

Ex pmrte Crowley, 171 Cal. 58, 151 P. 739;
Strassheim v. Dailey, 221 U. S. 286.

The most recent case on the subject is that of South
Carolina v. Bailey, 289 U. S. 412, 77 L. ed. 1292. We
here quote from what was there said on pages 421 and
422 (1297) :

"Considering the Constitution and statute and the
declarations of this Court, we may not properly ap­
prove the discharge of the respondent unless it ap­
pears from the record that he succeeded in showing
by clear and satisfactory evidence that he was outsid
the limits of South Carolina at the time of the homi­
cide. Stated otherwise, he should not have been r ­
leased unless it appeared beyond reasonable doubt
that he was without the State of South Carolina
when the alleged offense was committed and, C ns •
quently, could not be a fugitive from h r justi ."

11

mmon-law conspiracy. The
The indictment was for a co f May 1930, to

d' the indictment were rom. , .
ates name m .' 70-74). But conspiracy IS an

November, ~93? (~. ~p. ture-referred to sometimes
ffense co~tmumg"m ItS na and neither upon trial nor

a "contmuando offense- fi d to the date named
upon extradition is the State con ne
. n the indictment.

State v. Lemons, 182 N. C. 828, 109 i' ~4~70;
State v. Peters, 107 N. C. 87~6~25~'S ·E. 244.
State v. Burton, 138 N. C. 5, .

d' this case shows that the conspiracy, a~d
The recor m . the accomplishment of Its

he overt acts concerned m . d both before and during
xt ded over the perIO . .

~::~~~r~ede~n the bills of i~d~ctment, ?u~~n~a::I~~t~;:~
ther or both of these petItIOners mIg

to the conspiracy. allace B. Davis, codefendant
The record shows that W. . he State had his home
lth these petitioners, wal~ wlthm t there in' active charge
t Asheville, N ort~ Caro ma, wa:

rt
acts was engaged in

f the Bank's affaIrs, .and b~ ~s co-conspirators, these
rrying out the desIgns 0

ndants.
Ex parte Montgomery, 244 Fed. 967;
U S v Kissell 218 U. S. 601, 54 L. ed. 1168;
H~d~ ~. Unit:d States, 225 U. S. 347, 56 L. ed.

1114;
U. S. v. Green, (D. C.) 115 Fed. 343.

I X arte Montgomery, 244 Fed. 967, only a. short

I n Within th~ State, indthI'ne Ct~~Y:~ict~:n~~:~::i;~a:~r~
I n the tIme name d . t

Oil up " ht have been entere m 0,1m wh n a conspIracy mIg
naid r d sufficient. 6 d'

e In re' Adams, 7 Law Rep. 38, IS-
h 1

A:toms
con Extradition, Volume 2, Se~~ion 588,

1 U, t,h U t h Id that Adam was a fugItIve from

,I "..
• I

. ". "

; .



13

, .,
, "..

• 'II

.. '

, "

III
HE PETITIONERS ARE FUGITIVES FROM JUS­

TICE, WITHIN THE MEANING OF ARTICLE IV,
SECTION 2, OF THE UNITED STATES CONSTI­
TUTION, AND REVISED STATUTES 5278, RE-
LATING TO EXTRADITION.

he defendants were corporeally present in North
lina in the constitutional sense while charged with

'r! ,inasmuch as they were physically present at the
rial, and after their conviction fled from justice. The

ord shows that the petitioners voluntarily came to
hili tate, submitted themselves to the jurisdiction of the
o urt, and were convicted; gave bond to reappear and

hid th judgment, and afterwards took asylum in the

1fT nnessee.
'\ hu apr on may violate the laws of the State while

II yond its rd r is well settled law; he may then come
\IILo ' h tat, physically present therein, and, finding

ral statement of that sort, purely relative in its nature,
and doubtless reflecting the interpretation of the law
ntertained by the pleader, has been accepted as satisfac­

tory evidence of absence from the State. But the peti­
tioner Luke Lea, Jr., is so unfortunate as to have included
in the record an admission that he was in North Caro­
lina, in the home of Wallace B. Davis, president of the

ank, and his alleged co_conspirator, in July or August,
930, while, as the evidence discloses, the conspiracy was

in progress, dum fovet opus. (Petitioners' Exhibit 1,
cord of trial in Superior Court of Buncombe County,

North Carolina, page 640.)
This failure of petitioners to establish their absence

rom the demanding state goes to the substance of their
fense, and is not relieved by matters of a pur~ly formal

ature relating to the pleadings. The demanding state
has never conceded such absence, and it cannot be as­

umed. The question is not moot; and in this aspect

he case is not even novel.

12

justice, because he came . t h . . . .alleged crime of fal Itn 0 t e JUrISdIctIon after the
, se pre ense had been .

way of representation f Oh. commItted by
company in New York rom I~ to a merchandising
of the text says: . Commentmg on this, the writer

"We are free to admit th t d?"reat flaw in the reason· a re
0 not perceive any

It, as it was restricted b~fh~ /h~ qourt, restricting
case, to offenses to the co . a~ s m the particular
r~al presence is generallymmISSIO? of which corpo­
tIal." recognIzed as not essen-

The petitioners have not sho
the State of North Carolina d w~ that they were not in
conspiracy. urmg the progress of this

Doubtless, realizing this weakne .
titioners seek to substit t'f ss of theIr position, pe-

. . u e or evidence t t .
proposItIOns, neither ten bl . wo echmcal
the original petition' fo ~ ~. (a) that the demurrer to
were not in North Car l.a eas corpus admits that they

. ro ma when the .
mltted (petition p 2). d crIme was com-
of North Carolin~ i~ ~~ (~) .that the Supreme Court
(petition page 2) , As t tOhPmfiIOn, says they were not
t b . 0 erst prop ·t· ..
ena Ie because the I t OSI lOn, It IS un-

their petition for wri~e fahorbs put all of their evidence in
. th 0 a eas corpus a d th d
IS e equivalent of holdin .. '. n e emurrer
~as under the standards of ;h:: ~~~~clent, as indeed it
m the quoted remark of the Su . As to the second,
was stating the contention of th Pdrefme Court, that Court

Th
e e endants arg d

e averment by t't" ,uen o.. N pe 1 lOners m regard t th .
m orth Carolina may be f d 0 elr presence
~rst par~graph, in which t~~; s~n ~~ge 52 of the. Record,
mto the Jurisdiction "Ith h Y ey voluntarIly came
State of North Caro'l. a °t

Ug
they were not within th

I ma a or about th t·
eged offenses charged in th b'll . ~ Ime of the al-

from its context evidentl e f 1 of mdlctment." This,
the bill. At any' rate it i::/ e::s t? the date named in
ment of fact requisit~ t antmg m that specific stat ­
them, and we have now: ca~ry the burden restin up n

ere ound any case wh r a lot n-
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himself charged with his crime, then literally, morally,
consciously, legally and technically flee from justice. The
fact that he was corporeally present within the State and
fled from justice can have no necessary logical connec­
tion with either the place where the crime was committed
or the time of its commission, and none, as we can see it,
under the wording of the Constitution. That is to say,
the Constitution looks only to the charge and to the fugi­
tivity, which latter element, of course, involves a physical
presence at some time within the State. In this case the
jurisdiction of North Carolina attached to these petition­
ers when they voluntarily surrendered within the State
and stood their trial.

Ii'the principle announced in Hyatt v. Corkran, 188
U. S. 691, is to stand upon any rational basis, it must be
confined to cases presenting the same factual situation;
otherwise it is completely at variance with the plain word­
ing of the Constitution and its declared purpose.

We will say further that if the Court should go into
the question of the presence of the criminal within the
State, or his, absence therefrom, at the time the alleged
crime was committed, as having a bearing on the possi­
bility of his having committed the crime, it would go in
the face of the principle so often stated by this Court, that
on a habeas corpus proceeding growing out of extradi­
tion the Court will not consider the question of guilt in
any aspect, and more especially upon the question of
alibi.

Neither the Constitution nor the Act of Congress says
anything about being in the State at or about the time the
crime was alleged to have been committed. The presence
of these petitioners in the State of North Carolina during
their trial, actively participating in it, giving bond for
their appearance, voluntarily submitting themselves to
the jurisdiction of all the courts of the State, trial and
appellate, while so physically present, and their sub ­
quent evasion of the process of the Court and asylum in

15

I d legal requirement of
enne-ssee, fills every mora an 2. Article IV, Section ,
ugitivity under the ConstitutIOn.

2d paragraph, provides:
. tate with treason, fel-

"A person ch~rged lroa;laJ flee from justice, and
ony, or otJ:er crlI~e, w t t shall on demand of the
be found III ano~ er s ahe, state 'from which he fled,
executive authorIty of ted to the state having
be delivered up to b~ re~ove
jurisdiction of the CrIme.

. . eferred to is not penal,
The constitutional provIsIon .r liberal interpreta-

ut remedial, and should be gIVen ~

1
. der that it may effectuate ItS purpose.

on, III or d' Appleyard v. Massa,..
Th t purpose is well expresse III

hus~ts, 203 U. S. 222, 227,51 L. ed. 163: ..

"The constitutional. provis~o~reI3~~~~o';iYlg~~~~
from justice, as th; hl~t~~~yOs;i;Jation entered into
is in the nature 0 a r. a rompt and efficient
forth~ purpose of secur~n1nal)aws of the several
admimstratl~~ f }\~eC~I~t concern to the people ?f
states-an 0 Jec 0 d hich each state is bound, III
the entire country, ~n .w - ize A faithful,
fidelity to the Constlt~tl~nt~~{~~f:~ati~nis vital to
vigorous enforcemen 0 f the states. And while
the harmony and welfare ~hin the limits of the law,
a state should take ~are, WI rotected against
that the r.ights of .ltd:~e~p~~t~~~d~es of the Union
illegal actIOn, th\JU ICla that the provisions of the
shoul~ eq?allYb ta et c:~enarrowlY interpreted as to

onstltutlon e no . I f state to find a
nable offenderIS ag~Illt~etre~ri~;yOotanother state."

rmanent asy um III

'rh question is under such an interpretation: I~ ~he
.' ro~ision sufficient to cover that mos lm-

'( n1o\tltubon,al ~ .' relation to crime, the ren­
\1)1' {\nt n cesslty of socIety III d . t who has liter­
IIU and removal of an escape conVlC
1\ tl d from justice? - ?

har ed with crime, and for how long.
h 11 a man c ¥. can be had, of course, unless

'I ·hlll'dly, n xtradlbon I I form That however,
til ('\11 I'J.(' is pu~ intI ~ m d\:8 n thing to d~ with the
1 I n I u.,' r 111'0 t Ul: f\n - '.

,
I '
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definition of the term "charged," as used in the Constitu­
tion; otherwise, the murderer who has fled immediately
after the crime and before legal accusation would be im­
mune from removal from the asylum state. The charge
existed before indictment, and does not merge into or end
with conviction.

Hughes v. P/lanz, 138 Fed. 980.

The common-sense view of the matter, and one entirely
consistent with the express wording of the Constitution
is that the charge or accusation continues, as is stated i~
Hughes v. P/lanz, supra, until the criminal has expiated
his crime. In that view of the matter, a person who has
violated the laws of the State, although not corporeally
present" and who has afterwards submitted himself to
its jurisdiction, becomes in a very real sense-and there
is no doubt within the meaning of the Constitution-a
fugitive from justice, when he flees that jurisdiction in
order to avoid the consequences of his crime, that is to
say, the measure of justice which the law has prescribed.

Nothing, however, could be added to the completeness
of the discussion of this phase of the case by Justice
SWiggart, in the opinion in the case found on pages 413
to 415 of the Record, to which we respectfully invite at­
tention.

IV

THIS: COURT HAS PASSED UPON THE REGULAR­
ITY AND VALInITY OF THE TRIAL AND CON­
VICTION IN NORTH CAROLINA IN A DIREC1'
PROCEEDING, AND THESE MATTERS SHOULD
BE ELIMINATED FROM PRESENT CONSIDER­
ATION.

. We are, of course, aware that the denial of the peti­
tIOns for writ of certiorari in the two cases of Lea v.
NOrth Carolina, 287 U. S. 649 and 668, 77 L. ed. 561 and
576, cannot be set up or pleaded as res jUdicata, but w
urge that the Court, having passed upon the e m t I'M
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as presented by those petitions, should not ag~i~ revie:v
the voluminous record submitted by these petItIOners m
a. collateral proceeding with the same end in view.

Notwithstanding the claim to the contrary, thes~ pet~­

tioners have presented nothing new in the record m thIS
respect. .
. In the petition on page 3, petitioners make ~n aSsIg~:

ment of "new Federal questions of substance mvolved.
On page 5 they make an assignment of "the Federal ques­
tions of substance not heretofore decided by t?i~ Court."
The two sections are confusing and conflICtmg. By
analysis it will be seen that on page 3 the Feder~l.ques­
tions involved are said to be (1) "that the petItIOners
were not within the State of North Carolina at or about
the time of the commission of the crimes charged," etc.,

d (2) "that the entire proceedings in the courts qf
an t.t.
North Carolina, under which the custody of pe 1 lOners
was had and convictions were o~tained," etc., were ab.so­
lutely void under the due process and equal protectIOn
clause of the Fourteenth Amendment to the Federal
Constitution. .. .

Under section 3, on page 5, it will be found that y'ilS IS
laborated into five sections; only section 5 of ~hIC~, .on
age 8, relates to the alleged irreg?larities and mvalIdity
f the proceedings in North Carolma.

Petitioners are clearly in error in their state~ent t?at
th re is anything new in their presentation of thIS subject
t this time. A brief examination will show that the!

W re all presented to this Court under the former petI­
tt ns for certiorari above referred to.,

ut that there should be no mistake about the matter, ,
w ay now, as heretofore when the proceedi~gs in Nor.th

urolina were brought here for direct reVIew and dIS­
I) 8 d of by this Court, as set forth above, that du.e pro.c-

Af! f law was observed throughout the pro~e.edmgs m
N rth ar lina, and the objection of the petIt~oners re­
Ii t to PI' dural matters which this Court WIll not re­
vI

I
,I



18

The contentions made by the petitioners in this respect,
and the charges made against the procedure in North
Carolina, are found and discussed on pages 41-46 of the
Brief; by an examination of the petitions heretofore pre­
sented to this Court in former certiorari proceedings,
and more particularly by examination of petitioners'
voluminous Exhibit 1, they will be found to be a rehash
of the charges there made. We do not consider further
answer to them necessary here except to say: (1) the
allegation of fraudulent recitals as to the venue in the
indictment is unjust, untrue, and extravagant, and arises
solely out of the mistaken notion of law with respect to
common-law conspiracy entertained by original counsel
for petitioners; (2) there is no evidence whatever of
either fraud or packing of the jury panel, and the jury
in the main instance was drawn in exact accordance with
the law existing at the time of the alleged offense, as well
as the amendment thereto complained of by petitioners
as being ex post facto; and (3) the question of the legal
existence of the trial' court involves only matters that
have been passed upon by the Supreme Court of North
Carolina in numerous instances, and passed upon again
directly in the present case adversely to the position
taken by the petitioners; all of which matters were con­
sidered and passed upon adversely to petitioners in their
two other petitions for writ of certiorari to this Court
referred to above.

No inquiry may be made in this collateral proceeding
into the sufficiency of the indictment, the constitution of
the jury, or other matters not affecting the jurisdiction
of the trial court.

Glasgow v. Moyer, 225 U. S. 420;
Howard v. Fleming, 191 U. S. 126;
Matter of Spencer, 228 U. S. 652;
Drew v. ThOlW, 235 U. S. 432.
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We, therefore, respect~ullY urge that the petition for

writ of certiorari be demed. .
Respectfully subIDltted,

DENNIS G.BRUMMITT,

Attorney General of North Carolina;
A. A. F. SEAWELL,

Assistant Attorney General of North Carolina;
A. H. ROBERTS,
A. H. ROBERTS, JR.,
Counsel for Respondents. , I"

I'
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APPENDIX

From Consolidated Statutes of North Carolina

Sec. 4625. Defects, which do not vitiate.-No judg­
ment upon any indictment for felony or misdemeanor,
whether after verdict, or by confession, or otherwise,
shall be stayed or reversed for the want of the averment
of any matter unnecessary to be proved, nor for the omis­
sion of the words "as appears by the record" or of the
words "with force and arms," nor for the insertion of the
words "against the form of the statutes" instead of the
words "against the form of the statute," or vice versa;
nor for omission of the words "against the form of the
statute," or "against the form of the statutes," nor for
omitting to state the time at which the offense was com­
mitted in any case where time is not of the essence of the
offense, nor for stating the time imperfectly, nor for
stating the offense to have been committed on a day sub­
sequent to the finding of the indictment, or on an impos­
sible day, or on a day that never happened; nor for want
of a proper and perfect venue, when the court shall ap­
pear by the indictment to have had jurisdiction of th
offense.


