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(a) Petitioners, citizens of Tennessee, seek writ of habeas
corpus to prevent their extradition to North Carolina.

(b). Demurrer to petition sustained and writ theretofore
issued quashed.

(¢) Judgment affirmed by the Supreme Court of Tennessee,
although it found that petitioners, not corporeally
within North Carolina when crime charged committed,
were convicted in that State solely on the theory of con-
structive presence.

I. New Federal questions of substance involved.............. 1-5

II. Articles of Constitution and statute involved.............. 5
II1. The Federal questions of substance not heretofore decided

by this Court..... e A I o A et el s 5 8

IV, Opinions of Supreme Court of Tennessee........ccvvevenaan 8-14

(a) In one of the opinions, three judges concurring, it
was held that petitioners, not corporeally present at
the time of the commission of the alleged offense,
could be extradited on the original charge because
they had left the ‘“‘custody and . jurisdiction of
North Carolina after conviction.

(b) The other opinion, two judges concurring, held that
neither “leaving the custody” (not of itself an
offense) nor conviction was a substitute for per-
sonal presence when alleged crime committed, but
concurred in affirmance on the ground of an implied
waiver of the right to resist extradition, so holding
because petitioners, four months prior to the return
of the indictments on which they were tried and on
which extradition is sought herein, voluntarily ap-
peared to answer a then pending indictment, later
dismissed, which was materially different in scope,
character, charges and parties from the subsequent
indictments.

V. Reasons why writ should be granted...................... 14-18

(a) It has not been determined by this Court whether
eonviction (in this case on the theory of construc-
tive presence) nullifies the jurisdictional prerequi-
site of corporeal presence (when crime committed)
required by the Federal extradition statute as con-
strued by this Court where extradition is sought
before trial.
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(b) Nor has it been heretofore determined whether any
act of the alleged fugitive outside of the extradition
proceedings themselves can enlarge the powers of
the asylum State so as to confer upon it jurisdie-
tion to extradite over his objection a person who is
not a fugitive from justice in the demanding State
as that term is defined by the authorities.

(¢) There is also presented the question of the issues that
may be considered in an extradition proceeding
after conviction. Is the status of the alleged fugi-
tive affected by proceedings in the demanding State
subsequent to the indictments? If so, may the
courts of the asylum State inquire into such pro-
ceedings to the extent necessary to test the juris-
diction of the court in which the proceedings were
had?

(d) The questions presented for consideration affect the
rights of petitioners and also the powers and duties
of sovereign States under the Kederal constitu-
tional and statutory provisions relating to extradi-
tion. These gquestions were considered and decided
by the Supreme Court of Tennessee as Federal
questions of substance not theretofore determined
by this Court.

ing brief:

Controlling dates and jurisdictional statute
Statement of case
Federal questions involved ..........c..cceiniiinnnnnennns
Petitioners not fugitives from justice....................

(a) Not corporeally within demanding state when al-
leged c¢rimes committed.

(b) Conviction in the demanding state on the theory
of constructive presence does not nullify the in-
dispensable jurisdictional prerequistte in inter-
state extradition proceedings of personal pres-
ence when crime committed.

. No element of waiver of estoppel presented by record.....

(a) No express waiver claimed. Petition alleges there

was no waiver. Demurrer admits this allega-
tion of fact. Finding of implied waiver based
on voluntary appearance to answer prior in-
dictment, later dismissed. This indictment, dis-
missed on date set for trial thereof, materially
different in scope, character, charges and parties
from indictments returned on date set for trial
of first indictment and on which petitioners
were put to immediate trial on new indliet-
ments. Petitioners asgerted right to resist ex-
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tradition under these indictments, returned four
Jmonths after appearance to answer original in-
dictment, at the first opportunity.

(b) No facts are alleged in petition inconsistent with
any statements, admissions or pleas at the trial.
Petitioners objected to trial under 'subsequent
indictments, challenged the validity thereof and
the jurisdiction of the court at every stage of
the proceedings. They did not experiment with
the courts of North Carolina in the trial under
these indictments.

(¢) Bonds executed by petitioners in North Carolina
no bar of right to resist extradition. (1) The
appearance bonds were executed under duress.
(2) The execution of a bond to avoid imprison-
ment is not a waiver of any privilege or ex-
emption. (3) The right of sureties on a bail
bond may not be asserted by the state but in
default of a voluntary return it must proceed
under the extradition statute. (4) Judgment
void and therefore bond executed on appeal
therefrom a nullity.

(d) The appearance of peti{ioners in North Carolina to
answer the original indictment did pot so en-
large the powers of the Gov_ernor of Tennessee
in extradition proceedings based an subsequent
indictments as to confer upon him authority
to extradite petitioners over their objection
when it appeared they were not fugitives from
justiee.

VvI. “Leaving the custody and jurisdiction” of North Carolina
was not a criminal act and therefore not a ground of
extradition.

(Extradition herein is sought on the charges of vio-

lating the banking laws, not for leaving custody.) .-

VII. If status of petitioners as alleged fugitives from justice is
in any way affected by proceedings in North Carolina
subsequent to indictments, the validity of these proceed-

ings is a material and necessary fRSUC. . cv e

( 2) The Supreme Court of Tennessee considered these
proceedings as affecting the status of petition-
ers but refused to pass on the validity thereof
to the extent necessary to test the jurisdiction
of the North Carolina courts.

(b) On grounds not questioned for sufficiency by the
Supreme Court of Tennessee, the petition for
the writ of habeas corpus alleged that the
North Carolina proceedings were nullities and
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the judgments absolutely void under the due
process and equal protection clauses of the
Fourteenth Amendment. Material matters pre-
sented for the first time in the petition, so
showing, include: (1) TFalse recitals of venue
in the indictments, returned without evidence,
and made with full knowledge of their falsity
for the deliberate purpose of perpetrating a
fraud on the jurisdiction of the court and dis-
pensing with any necessity for evidence of
venue at the trial; (2) a corrupt and fraudu-
lent packing of the jury panel by the prosecu-
tion, facilitated by the administration of an ex
post facto law, passed after the first indictment
of petitioners, resulting in the trial of petition-
ers by jurors who had prejudged their case;

(3) and the question of the legal existence of
the trial court.

TaBLE oF Casges CITED.

Alsens A. P. C. Works v. Degnon Cont. Co., 222 N. Y. 34
Ansorge v. Belfor, 248 N, Y. 145
Bain, Ex Parte, 121 U. S. L. ..ttt ittt ie it tiaienns
Baker v. Copeland, 140 Mass. 332. ... ..ttt intreiinesnieroienannns
Bank of Arophoe v. Bradley, 72 Fed. 896
Battle v. Atkinson, 115 Fed. 884......ciinniiiiiiieniennnnens
Bennecke v. Insurance Co., 1053 U. 8. 3556.....ccoiiiiniiiiiniee.,
Biddinger v. Commissioner of Police, 245 U. S. 128
Black Diamond Collieries v. Deal, 150 Tenn. 474
Bonner, In re, 150 U, S. 42. ... ittt ttnernarennnsneennnnn
Bragg v. Hatfield, 124 Maine 399, 130 Atl, 234
Chase v. Chase, 95 N. Y. 378, .. ittt retnerronesonnnnnas
Chittenden, Ex Parte, 61 8. W. (2nd) 1008
Clark v. Kirby, 243 U. 8. 295. ... citiiriiitiarereineosnnnesonnenns
Clausman v. Ledbetter, 190 Ind. 605, 130 N. . 235
Cole v. Cunningham, 133 U. 8. 107
Cook v. Hart, 114 U. 8. 194, ... ti ittt ittt ti it tartacnnsasenennn
Craig, Ex Parte (C. C. A}, 228 Fed. 154.. ... civirnniiiinnnnn.
Creasy v. Hall (Mo.), 148 S. W. 914, 41 L. R. A. (N. S.) 914........
Cuddy, Tnre, 131 U S. 200 ..\ eeennrnrennnnns e
Davis, Ex Parte (Nev.), 110 Pac. 1131
Dickenson v. Farwell, 71 N, H. 213
DeLima v, Bidwell, 182 U. 8. 914
Ex Parte Bain, 121 U. 8. ... iiiiiiitn ittt et eteeaenns
Crajg (C. C. A), 228 Fed. 154. ......cvnievienninnn.,
Chittenden, 61 S. W. (2nd) 1008
Davis (Nev.), 110 Pac. 1131......c.viriii i ennnns
Lange, 18 Wall. (U. 8.) 163........... e eI T

..................................

........................

Page

3
10
A2
42
an
12
42

INDEX v
Page
9
Justice (Okla.), 104 Pac. 1003.. . coreriane i;
Nielsen, 114 U. 8. 418...ovuvrirrvanrmmmmmrrerrensttn?s ”
Riggel, 114 U. S. L T
Eureka Ban?z Habeas Corpus Cases (Nev.), 126 Pac. [1151 J i ;i
Fitzpatrick v. Williams, 46 Fed. (2nd) 40 ,42
Frank v. Mangum, 237 U.US.S30§6. ......................... SERREE iy -
ans Nielsen, In re, 181 U. 8. 86....envervorrremeenrrrsrnrifinss
ﬁ:rris v. Sparks, 222 Ky. 472, 1 8. W. (2nd) (0 T ig
Hartman v. Aveline, 63 Ind. 350 "
Mo v. White, 259 U. 8. 279, . ceoervernnmersmnssen s ni0n i me ) o
Hobbs v. McLean, 117 U. S. 567 v
Holt v. State, 160 Tenn. 7. T =
Houk v. Construction Co., 159 Menn. 103. . coveererarreres 131415 .
Hyatt v. Corkran, 188 U. S. 691 .eneerencrnrmer e , 14, 15, o
i ois T rel. MeNichols v. Pease, 207 U. 8. 100...cccoooonerees o
Innes v. Tobin, 240 U. 8. 127, 60 L. Ed. 564 ..ccoooeveneorrrtes 0 o ,42
In re Bonner, 150 U. S 42, e ‘‘‘‘‘ s
In re Cuddy, 131 U. S. 200, . cvoennnre st s
In re Hans Nielsen, 131 O T T =
In re Justice (OKkla.), 104 Pac. 1003 s
In re Mayfield, 141 U: 8. 10T cenerensseemenn et .
Tange, Ex Parte, 18 Wa11.59(0U. $.) 363 ... nnnerenene et o
¥ Pyiffin, 12 Fed. 590, . onveeerarzmenneesorssrriinny
;Ida‘;rlfilfaZturmg Co. v. Chemical Co., 126 Tenn. 18....cc00vve- ig
Mayfield, In re, 141 U. S. 0T, enrnsnnsem e it &
Miller v. Aderhold, 288 U, 8. 206 . coenennreeeesnreee 7=
Moore v. Dempsey, 261 U. 8. 86, .cuccmennnes N 1 : e
Munsey v. Clough, 196 U. 8. 884....ceuummnroeenmerrressettes 0 i)
Nielsen, Ex Parte, 114 AT - P =
Patton v. United States, 281 U. 8. 276 P}
People v. Hyatt, 172 N. Y. 176 ...... =
People v. Liscomb, 60 N, Y. 589, ccernermnsmenmrasemers ...... .
People v. Sturtevant, 9 N. Y. ZBB.. . cnana e p
Pirie v. Chicago Title Co., 192 U. 8. 4380 evmrmnrnrrmeemsererrttt ”
Ripgel, Ex Parte, 114 U. §24642 ..... a
hb v. Connolley, 11 U. . T A
:(L((:hurts v. Reilly, 116 U. S. 80, 29 L. Ed. 544 ‘121
douth Carolina v. Bailey, 289 U. S. 12000t .
southern Coal Co. v. Schwoom, 145 Tenn. S0} D . >
y v, Hall, 142 N. C. Tldeunnnecaesennenmrstes ont ni 00t 00
:(f'l‘llf(:‘ of New Hampshire v. Riceardi, 81 N. H. 223, 34 1;0; R. 309.. g’;
Sienrns Coal Co. v. J amestown Railroad Co.:’ 141 'I_‘el;;.1 51. L R . A
Hiephens V. McCloughey (8 C. C. A.), 207 Fed. , 5 o
(N, §.) 300 ccronmnoemenenressnernmrmsrresnr s tssnnirsin o
Tate v, Tate, 126 Tenn. 169 .. onvonnrneeesreemrrssremrenin it o
Parley v. Taylor, 66 Tenu. (T o
Windsor v. MeVelgh, 08 U, S 2Td..ooonennrmumaarronenrnnonnesnees




Vi INDEX

CONBTITUTION OF THE UNITED StaTES CITED..

P
Article 4, Section 2................ 'i‘lg;
.............................. s
StATUTES CITED.
Section 5278, Revised Statutes....... SEMEENeE ........... 3, 5,14, 15. 25
Judicial Code, Section 237 (B), as amended by Act of February 13,

1925, Chapter 229, Section 1, 43 Statutes 1 L S 20
U. 8. Code, Title 28, SeCtion 844. ... ..cvuuiieeieerrsnnnninnnnn.. 20
Section 662, Criminal Code and Criminal Procedure (R. S. 5278).... 25

TEXTBOOKS CITED.
Bailey on Habeas Corpus, Vol. 1, pp. 117, 159, 168, 174............ 42
Ferris, Extraordinary Legal Remedies, Section 29, \p. 3 i 4;

SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1933,

‘ No. 916
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Petitioners and Appellants Below,

vSs.
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oF THE STATE OF NORTH CAROLINA,
Respondents and Appellees Below.

" PETITION FOR WRIT OF CERTIORARI.

To the Honorable Charles Evans Hughes, Chief Justice of
the United States, and the Associated Justices of the
Supreme Court of the United States:

Your petitioners, Luke Lea and Luke Lea, Jr., respect-
fully show:

The petitioners, citizens of Tennessee and physically
within that State, seek a writ of habeas corpus to prevent
their extradition from Tennessee to North Carolina. The
domurrer admits that neither of the petitioners was within

le
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the State of North Carolina at the time when the erime
charged was committed.

The petitioners were convicted in North Carolina solely
on the theory of constructive presence. After conviction
and release on bond, they returned to Tennessee. The
demand for extradition was made on the indictments upon
which they were convicted, supplemented by the judgment
of conviction. There is no claim that petitioners committed
an additional ecrime in leaving the State of North Carolina
after conviction or in refusing to return to serve the sen-
fences imposed. At any rate, extradition was not sought
on that ground.

The petitioners applied for and obtained the writ of
habeas corpus in the Criminal Court of Montgomery
County, Tennessee, where they were held in custody by the
 duly designated agents of the State of North Carolina
under a rendition warrant issued by the Governor of Ten-
nessee upon demand of the Governor of North Carolina (R.
1-2).

Respondents demurred to the petition. The demurrer
was sustained and the writ theretofore issued was quashed.
This judgment was affirmed by the Supreme Court of Ten-
nessee on December 9, 1933, although the court found thaf
petitioners were not corporeally within the State of North
Carolina at the time the crimes charged were committed
and were convicted therein solely on the theory of construc-
tive presence.*

The time within which to apply for certiorari to this
Court was extended until April 2, 1934, by an order issuol
by Mr. Justice Brandeis. The two written opinions (nol
yet officially published) filed in the Supreme Court of Ten
nessee are set out in the record (R. 410, 419).

*¢¢ All that they (petitioners) did was done in the State of

Tennessee.”” State v. Davis, Lea, et. al., 203 N. C. al pago

32.

I

New Federal Questions of Substance Involved.

These were considered and decided as Federal que.st'%ons
of first impression and public interest in both opinions
rendered in the Supreme Court of Tenness'ee. On the dajce
the judgment was affirmed, its Chief Justice announced in
open court that a stay of execution would .be i<g,'1‘antf>d as‘
a matter of course for the full statutory Penod in which to
make application for writ of certiorari to the. Supre¥ne
(Yourt of the United States, as new Federal questions of im-
portance were presented in the case. . :
These questions involve the construction and appl.xca-
I.ﬁon of Section 5278 of the Revised Statutes of the Um-ted
Htates and Article 4, Qection 2 of the Federal Constitu-
i ting to extradition.
no'.I[‘lhreelgetitgion for habeas corpus, which was demurred to,
and which included in the exhibits thereto at.tached the
rocord in the proceedings in the North Cgrohna courts,
charged and showed upon facts consistent with the record:

(1) That the petitioners were not within the _Stai\.te of
North Carolina at or about the time of t}}e. commission of
he crimes charged for which their extradition was sought,
und that their conviction was solely upon the theory of

strueti resence (R. 52).
GDK‘;’I;%;Z:uEd by this( Court, the Federal extradit%oP stat-
ute “expressly or by necessary implicati(fn” prohibits the
surrender by the asylum to the demanding State of ‘fmy
person not within the latter State when the alleged crime
was committed, and in denying petitioners the beneﬁjc of
{his construction the Supreme Court of Tennessee deprwed
(hom of substantial Federal rights duly asserted n the

courts of that State.’
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‘While agreeing on affirmance, the Tennessee Supreme
Court divided three to two upon each ground upon which
the right of extradition was upheld, the opinions affirming
the judgment of the trial court expressing sharply diver-
gent views as to these grounds (R. 410, 419). '

(2) That the entire proceedings in the courts of North
Carolina, under which the custody of petitioners was had
and convietion obtained, including the indictments, judg-
ments and bonds executed on appeal therefrom, were ab-
solutely void under the due process and equal protection
clauses of the Fourteenth Amendment to the Federal Con-
stitution (R. 3-51).

The petition for the writ of habeas corpus was not limited
to a restatement of matters presented in previous applica-
tions for certiorari to this Court to review the North Caro-
lina judgments, but presented many new and material mat-
ters, bearing on the jurisdiction of the North Carolina
Court and the denial of due process in the trial, and the
entirely new question of extradition (R. 34-35, 12-13).

The petition alleged that the North Carolina Court had
no jurisdiction, that the conviction was obtained by fraud
(extrinsic fraund affecting the jurisdiction), and that peti-
tioners had been convicted without due process of law. In
spite of the admission of the facts by the demurrer, the
Tennessee Supreme Court refused to inquire into the valid-
ity of the proceedings (R. 416-418). It did not question fhe
sufficiency of the allegations, showing a denial of due
process and lack of jurisdiction in the North Carolina
courts.

While refusing to pass on these questions the Supreme
Court of Tennessee looked to and considered the North
Carolina proceedings as affecting the status of petitioners
as alleged fugitwes from justice. ‘‘Custody’’ had or ““con
viction’’ obtained in these proceedings was the ground on

5

which one of the opinions sustained the right of extradition.

The other opinion, which concurred in afﬁrmap(.:e on the
ground of an implied waiver of the right 'of petitioners to
resist extradition, also looked to and oonsnierfzd the thrth
Carolina proceedings in reaching that conclusion, but like-
wise refused to inquire into these proceedings to. the ex-
tent necessary to test the jurisdiction of the courts in which

such proceedings were had.
1T

Articles of Constitution and Statutes Involved.

Articue IV. Seorron 2. ‘The Citizens of eac.h.State
shall be entitled to all Privileges and Immumtms of

Citizens in the several States. .
«“A person charged in any State with Treason,

or other Crime, who shall fiee from Justice, and
f)‘ee lg(?gﬁd in another State, shall on dgmand of the ex-
ecutive authority of the State from which he fled, be é(li'e—
livered up to be removed to the State having Jurisdic-
tion of the Crime.”” (Italics ours.)

Revisep Statures 5278: ‘‘Fugitives from State or
Merritory. Whenever the executive authority of any
State or Territory demands any person as a fugitive
from justice of the executive authority of aaly §ta‘ie O’It;
Territory to which such person has ﬂec.i, i
shall be the duty of the executive authority of the State
or Territory to which such person has fled to cause him
to be arrested and secured * * ¥ and to cause the
fugitive to be delivered. * * * (Italics ours.)

I1I.
The Federal questions of substance pot heretofore de-
cided by this Court, are these:

Broadly stated, the question is whether two citizens of
Tennessee, at their homes when the alleged offenses were
commitied in the State of North Carolina, conv1cteq therel.n
golely on the theory of constructive presence, asserting thew
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right to resist extradition under the indictments on which
t}.ley were convicted at the first opportunity, may assert that
mght.after conviction and after their return to Tennessee

If in the ordinary case they could not assert this riovht'
can they do so where the allegations of fact in the peti‘tc:im;
for the writ of habeas corpus show, and the demurrer
thereto a_dn.lits, that jurisdiction was procured by fraud and
the conviction had in flagrant violation of their rights under
the due process clause of the Fourteenth Amendmen;i?

More specifically we put the questions as follows:

(1) A party is not subject to extradition unless he was
corporeally present within the demanding state at the tim"
of the commission of the crime. Does thiz rule apply wher:;
c.-xtmdition 1s sought after conwviction and when the peti |
twne@ are no longer within the demanding state? s

: (It is stated in the petition and admitted that the peti-
tioners were not corporeally present when the crimes
charged were committed, the conviction having been on the
ground of constructive presence.) 1

(2) In view of the fact that the right of extradition is
base'd on st'atute, and is warranted only where the defeml.
?mt is a fugitive from justice, can a party be extradited wh “
; not a'fu.gitiv_e from justice? Or, in other words d(m:
Ofe@s;)ﬂl:;ctlon have a greater force than the original c,ha rgoe

(One of the opinions of the Supreme Court of Tennesseo
rendfred by Judge Chambliss and concurred in by J 1 \lH
Mc?xlmney, decided both these questions in favor of.ulr:”
petitioners, holding that they could not be extradited if ﬂ‘ l "‘
had not been in the demanding state when the crim(-‘ H.I-\.
curred and that the conviction added nothing to th-o cha “‘
Judge Chambliss sets forth clearly and histobrioaﬁ '“'] l: “'T“l
sons for the negative answers to these questim‘m )y S

7

(3) Did the petitioners waive their right to resist extra-
dition in a subsequent proceeding when they appeared vol-

untarily to answer to an indictment, where that indictment

was dismissed and where they were then held and tried

upon a new and different indictment?

(On this point the opinion of Judge Chambliss, concurred
in by two other Judges, decided against the petitioners.)

(Can one be held to have voluntarily given a waiver with-
out knowledge of the facts? Can it be held that acts per-
formed under duress constitute a waiver of rights? Can
one be held to have given a waiver when he protested
against trial on the new and different indictments, in which
new parties were added? Can any implied waiver confer
upon the asylum state jurisdietion to surrender over his

protest one who is not a fugitive from the justice of the de-

manding state?)
(Petitioners alleged that they had not waived their right

{o resist extradition under the new indictments but asserted
{hat right at the first opportunity and apon the first demand
for their rendition thereunder by the State of North Caro-
lina.)

(4) If the accused was not in the demanding state at the
{ime of the commission of the crime and is not therefore. a
fugitive from justice as defined by the authorities, does the
{act that he appears for trial (in this case for trial under a
different charge) and is convicted on the theory of con-

wlructive presence and permitted to leave the demanding
slate, deprive him of the right to raise the jurisdictional
guestion on a subsequent extradition proceeding? In other
words, may the accused show that he is not a fugitive from
justice any time and any place where extradition is sought

or is he limited in asserting this right to demand before

{rinl?
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(5) May the petitioners resist extradition from the State
of Tennessee by showing in the courts of that State that the
conviction in the Court of North Carolina (upon which the
extradition proceeding is based) was without due process
of law on a void indictment returned by a Grand Jury lack-
ing jurisdiction, tried in a court likewise lacking jurisdic-
tion, and that the conviction was the result of fraudulent
practices, these fraudulent practices having been extrinsic
as affecting the court’s jurisdiction as distinguished from
intrinsie fraud, which might have affected the merits of the
case? Or otherwise expressed, can a citizen of the asylum
state not otherwise subject to extradition, be extradited for
the purpose of having him serve void sentences in the de-
manding state?

(The rendition warrants recited the judgments and it was
expressly admitted by respondents herein that extradition

was sought for the sole purpose of having petitioners serve
the North Carolina sentences (R. 2, 66-67).

1V.
The Opinion of the Supreme Court of Tennessee.

(1) Judge Swiggart speaking for himself and two other
judges, said:

‘‘There is no langunage in the constitutional provision
(Federal) nor in the statute, expressly making pres
ence in the demanding state at the time the erime was
committed essential to the right of extradition.”’

So construing the statute, he held that petitioners were
corporeally within ‘‘the legal custody and jurisdiction’’ of
the State of North Carolina when they executed appeal
bonds and that when they failed to return to answer {he
judgments they necessarily became ‘‘fugitives from jus
tice.”” But the ‘‘crime”’ involved and for which extradi

9

J .
tion was asked was violation of the banking laws, not fai
judgment.

ino to appear to answer to a ju | .
ti*“urthermore, the conclusion begged the questmll.ld.fts z(;

lhe“‘legality of the custody,”’ and assumed‘ 'Phe va 1]11 yro-

{lie bonds. Under the allegations of the petition, zflldazl znts

ceedings were nullities and the bonds and the juadg

. |
VOIJudO'e Chambliss, Judge MecKinney concurring, strongly
t=}

dissented from the above expressed view of Judge Swiggart,
paying in part:

«¢Reliance is had upon the a/ppteam./rtblcle sgl;lecf:zﬁgzziz%ﬁ
it i i tate witho
of petitioners 1m the foreign s et
fact. heretofore taken to be essential, '
?ﬁz dz(;n’anding state at or ab oué the time when thefcnlo;n,de
was committed. No case 18 mte_d, or has beeil (()ru 01,‘
where the courts have held or hmt(}ald 1(:;1&1; a ((131 fjbsia, e
i ictl jme in the demanding
showing of conviction of crime } St
be treated as a substitute for the of
Elaci when the crime was P::og;r(x)ntic;g.sl}% S%%Sml(%é
: Lewis, 75 Tex. Cr. k. 529, . W. 1098,
Pélc;lilegreess conld have said, where a prosecutwfg hii
rvipened into a judgment, that that WSUI%a be s1t'lx Sgu;n
i ition; body has no -
s for the extradition; but that :
lizf;fi and until this oceurs, the states are powerless
C '3

y

to provide this as a basis for extradition’.”’ (R. 421.)

Again quoting from this opinion:

(. (lasos there are where persons }éa-a:?i b;’oi{grrll crlrllits(;dz%
e been extradited butl 1
or broken parole, and te e
£ extradition laid was
these cases the ground o it
ing on had ecommitie
Javee then pending that the pers d <
’;']lllr);;lz in thepdema;,ding state, 1n consp1£1n§ to breailz
custody, as in Drew v. Thaw, ?30 U.S. 4%3 t’h M.
18 qign'iﬁcant that the contention mad‘e ﬁnrw :’ o (; 1m§
" : ' icti charg ’
ses was that, after conviction, no harg
:\la:q:'ecltxiru(l by,the language of the extr adg:mn dsta:uctsrsl,_
Jlonger TEMAINS, but no suggestion was oirered 0

Qe
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s1d9red th.at the convietion could be treated as sufficient
of 1tself:, in substitution for the charge of crime com-
mitted in the foreign state. The essentiality of this
requp‘.ement seems clearly to have been assumed as a
condition of extradition. Conviction was held to‘be

merely in confirmation of, not : ,
charge of crime.”’ , not a substitute for, the

(2? 'Phus two of the Judges were of the opinion that the
conviction added nothing to the indietments and that one
was not subject to extradition without proof of corporeai
presence within the state at the time of the commission of
the erime.

These two Judges, however, concurred in the affirmance
on the. ground that the petitioners had waived their rights
’?o resist extradition because they had voluntaridy appeared
wm N ?rth Carolina in connection with another indictment

It is contended that in this there was error, that in vilaw
of 'the facts and allegations of the petition there was not
waiver as a matter of fact. As to this, the allegations of
the petition show the following: d

An indictment was returned against petitioners and
others on March 18, 1931. Before any process was issued
or any demand made for extradition under this indictment
petitioners, though not subject to extradition, vohmtam'h’
appeqred in North Carolina on March 27, 1931, to (mswm/
.thzs wmdictment. No other criminal charge Was, then penci-
ing and so far as they knew none other was contemplated b

thg I\.Tort.;h Carolina authorities. They were not tried m}:
this indictment, which was later dismissed. When how‘
ever, petitioners appeared for trial under the first ;ndici-
mer{t on July 27, 1931, new indictments were returne.ll
against them. The former indictment, in six counts, had ;
leged conspiracies, all wn October, 1930, to defraud t’he C:n_
tral Bank. J. Charles Bradford, the cashier of the l‘)zgr;lcz
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was neither indicted nor mentioned therein. The new six
count indictment added as alleged co-conspirators aal.
Charles Bradford and others to the Grand Jury unknown’’
(R. 4-8, 52).

Tt is clear from the record that Bradford was added to
the new indictment not for the purpose of trying him with
the petitioners, but to make competent his acts and dec-
larations in their absence. At the time Bradford was in
4 sanitarium and neither physically mnor mentally capable
of attending court. His condition was known to the pros-
ecution. A large part of the trial record was made up of
acts and declarations of Bradford not in the presence of
petitioners. Jurisdiction in part was asserted on the
ground of overt acts committed by Bradford. The sub-
sequent indictments included a blanket charge of con-
spiracy, covering a different period of time, to violate
substantially all the banking laws of the State of North
Carolina, and a substantive charge of criminal misappli-
cation of the funds of the Central Bank, based on fifty-two
items of alleged misapplication not disclosed until the trial
was under way. The misapplication indictment was re-
{urned on the date of the trial.

Petitioners did not experiment with the North Carolina
Court on these indictments. They made no voluntary ap- ‘
pearance thereunder but were held under orders of the
court and later executed appearance ponds to avoid being
put in jail and kept there during the trial.

They not only waived no rights but challenged the
validity of the indictment, objected to trial thereon and
{o the jurisdietion of the court at every stage of the pro-
ceedings.

‘When petitioners appeared to answer the first indict-
ment, they did not know and could not have known that
Bradford, mentally incapable of making a defense, would
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be named as an alleged co-conspirator, nor did they know
that they would be involved in a dragnet of vague and
indefinite charges. In the absence of such knowledge they
insist that it cannot be said as a matter of law and in the
face of allegations in the petition to the comtrary, that
they had voluntarily and intentionally waived rights
(R. 4-8, 52).

Nor under authorities cited in the brief was the execu-
tion of bond to avoid imprisonment a waiver of any priv-

ilege or exemption. Such bonds were executed under
duress.

(3) It is further contended that the determination as to
walver was in error in that there is nothing in the federal
statutes to prevent one from raising the question of cor-
poreal presence in the demanding state at the time the
crime was alleged to have been committed on every occa-
sion where extradition is sought and that to waive one
demand for extradition can have nothing to do with re-
sisting a second demand. Petitioners, however, resisted
the first and only demand made by North Carolina for
their rendition under these indictments, asserting such
rights in their petition for the writ of habeas corpus. As.
suming that one is not a fugitive from justice and there-
fore not subject to extradition, can any act of his add to
the powers of the Governor of the asylum state or its
courts in an extradition proceeding?

The Supreme Court of Tennessee seems to have decided
the case as though the issue were being raised on appeal
form the judgment of conviction. It is only on that theory
that the question of conviction or of waiver of right to
resist extradition could be material. In so considering the
issue, the Court confused the right of the demanding state
to try the alleged fugitives with its right to demand their
surrender under the federal extradition statute. Although
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North Carolina had the right to try petitioners when they
were within its territorial limits, nevertheless when they
left that state they could not be extradited und.e?r theffed-
eral extradition statute unless they were -f.ugltlves rom
justice within the definition of the au’?horltles..
The confusion of the right to try with the 'rlght to ex-
{radite by the Supreme Court of Tennessee 1S sh({“‘n? bty.
{he following extract from the opinion of Judge Smg};g,a;‘h :
«If, possessing jurisdiction, we.should reac d' :
conclusion that subsequent proce'edmgs. to the. 1tn 71(3Eh
ments in North Carolina were void, as 1n cf)nfhc f“ ’;h
the due process clause of the Constitution o . e
United States, it would still be our duty to sus ?}1111
the extradition, since such a ruling would leave 13
indictments undisposed of, z_md _the relators ’}vou
stand as charged with the erime in that state.

If the indietments on which extradition is sought remain
unaffected by subsequent proceedings, and are suﬂicleI.lt
tsgharges of crime” these indictl.nents would not S(;Stiui
the right of extradition where 1t c.lear.ly appear‘ef a

gitives from justice. Th.e charge
of erime’’ is only one of the essential jurisdictlonafl f?cts
in an extradition proceeding. No mfftt.ter how pe; e(‘z t;)lx(;
complete the charge, the alleged fugl.tlve mayhde ea nOt‘
right of extradition thereon by showing that he .was ek
(eo.rp(.)really within the state when the alleged crime

petitioners were not fu

committed. 0 -
In the foregoing, as throughout the opinion, flight from

the state when present therein at ?he tszz th; cr;w:z
charged was committed is confusgd with lea.vm?g alt cehfwae
afler an indictment found therem on a CT@WM/;L \ emtfa:
Mhis is an entirely new construction of the fe er; o
dition statute. Presence within the state after ttea:;itio”
gharged has been committed is not a ground Qf ga%rs, s
under the Jederal statute., Hyatt v. Corkran, 188 U. . bl
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.If the bonds executed in North Carolina under these in
d.wtments affect the status of petitioners as alleged fuoi
tives from justice, the validity of these bonds would chH
become a hecessary issue. The petition alleges that these
b.onds were executed under duress and in a court without
either jurisdiction or legal existence. The sufficiency ol:
th<?s<? allegations was not questioned by the court in ifs
opinion.

V.

Reasons Why the Writ Should be Granted.

I/n- holding the petitioners, who were not physically pres.
ent w the State of North Caroling when the alleged criwz(".'.-
were c.0m1.m'tted, were subject to extradition gs fugitives
from justice, the Supreme Court of Tennessee decided a

fec??eml question of substance not theretofore decided by
this Court. i

In Roberts v. Reilly, 116 U. 8. 80, 29 L. Ed. 544, 549
Innes v. Tobin, 240 TU. 8. 127, 60 L. Ed. 564; Hyatt v. )Corlr.-,
ram, 188 U. 8. 691, 23 Sup. Ct. 456, 47 L. Ed. 757; Illinoia
e rel. McNichols v. Pease, 207 U. 8. 100, and other dm'il
stons construing and applying the federal statute, it wau
held that a party cannot be extradited unless he was physi
cally present in the demanding state when the crime ;\';::‘
committed.

In these extradition cases the Court has always referrol
to the wording of Section 5278, to the effect that no one
but a ‘“‘fugitive from justiee’” is subject to extraditim.n.
The statute refers_ to the state ‘‘to which such person hnpy
ﬂed”’., Unless one was present in the demanding state al,
the time of the commission of the crime, he cannot be suil
to have fled from that state. This applies both befor
and after conviction. Since the question is one of statufory
construction, how can it be said that one who is z'nrliuh-;l
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for a crime is not extraditable unless he fled from the
state, but that one who has been found guilty of the crime
charged is extraditable even though he did not flee from
the state? This is not what the statute says. The inter-
pretation of the Supreme Court of Tennessee would make
the statute read that one may be extradited if he is charged
with a crime and has fled from the state, but that if one
is convicted of a crime, he may be extradited even though
he was not a fugitive from justice.

We suggest as a parallel example that if a state could
permit a trial in the absence of a defendant (whether or
1ot he waived his right to be present) and if the defendant
were found guilty, he still would not be subject to extra-
dition under the federal statute unless he had fled from
the state, to wit, was a ‘‘fugitive from justice.”

In Inmes v. Tobin, supra, it was held that the statute
“expressly or by necessary implication’’ prohibits the sur-
render of any person by the asylum to the demanding state
where it clearly appears that such person is not a fugitive
from the justice of the demanding state; and in Hyatt v.
Corkran, supra: ‘““We have found no case decided by this
ecourt wherein it has been held that the statute (said Sec-
lion 5278) covered a case where the party was not in the
slate at the time when the act was alleged to have been
committed. We think the plawn meaning of the Aect re-
quires such presence.” (Italies ours.)

Assuming that the papers presented in this case are
regular in form, in that they properly charge the commis-
wion of a crime, there remains only one issue in the pro-
veeding, namely: Are the petitioners fugitives from jus-
tico?

The petition recites that at the time of the commission
of the crime alleged, the petitioners were not in the State
of North Carolina. The demurrer admits this allegation.
There is therefore no issue of fact to be determined by
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the Court. It must stand admitted that the petitioners
were not corporeally within the State of North Carolina
at the time that the crime charged was committed. It
theref?re follows that the petitioners are not fugitives
from justice and therefore are not subject to extradition.

As said by Judge Cullen in Peopl
ple v. Hyatt, 172 N. Y.
176 at 183: * ¥

“Thgl:e seems to be substantial unanimity in all the
authorities on one proposition, that to be a fugitive
from Ju.stlce a person must have been corport(,eallv
present in the demanding state at the time of the com-
mission of the alleged crime.

w1k i§ totally immaterial that subsequent to the
completion of the crime the accused returned to the

gemarzding state and again departed from its bor-
ers.’

See Hyatt v. Corkran, 188 U. S. 691, where the Court
said at 719:

f‘He must have been there when the crime was com-
mitted, as all.eged, and if not, a subsequent going
there and coming away is not a flight.”’ '

This question of corporeal presence is not an incident.
.If the accused was not corporeally present in the demand-
ing state at the time when the alleged crime was committed
the extradition proceeding must fail. '

Munsey v. Clough, 196 U. S. 364 at 374;
Hyatt v. Corkran, 188 U. S. 691.

The cases above cited arose when the demand was made
on an indictment before trial, This Court has never passed
upon the question of whether a diff erent ruling would apply
after conviction. The reasoning of the Court, based as il iy
upon the clear wording of the statute that one cannot be ex
tradited unless he is a ‘‘fugitive from justice’’, applies to
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the situation whenever and however the question is raised.
The record shows other mew questions. The Supreme
Court of Tennessee denied the petitioners a federal right
in concluding that there was a waiver. There is no support
for this in the record. In fact, the finding is in direct con-
flict with the allegations of the petition. There is the fur-
ther question of whether a party can waive the necessity
of presence, this being an essential jurisdictional fact to the
right of the asylum state to surrender the alleged fugitive
over his protest to the demanding state. This Court has not

* (lecided whether a person convicted on any theory of con-

structive presence in the demanding state is subject to ex-
{radition after he returns to the asylum state. The peti-
{ioners were denied federal constitutional rights by the hold-

~ ing of the Courts of Tennessee that it could not consider the

question of whether or not the proceedings in North Carolina
were nullities and the judgments void. For instance, the
petition alleges that jurisdiction was procured by extrinsic
fraud affecting the jurisdiction as distinguished from fraud
affecting the merits and that the trial court was without
legal existence. It is submitted that if in an extradition
ease the state court may consider the proceedings in the
demanding state as distinguished from the charge, then it
should have determined the questions relating to the juris-
dietion of the North Carolina Courts.

From the cases it would appear that from the statute
ns at present written, the inquiry in extradition proceedings
is limited to three questions:

1. Indictment.
9. Presence at time erime was committed.
3. Identity of person.

Under the statute, extradition depends upon a charge of
erime. (fonviction adds nothing to it. No question of trial,

Je
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waiver or anything other than the above can be considered
as a ground of extradition.

It is submitted that this is the law as at present adjudi-
cated. Yet the Supreme Court has never passed upon the
question, where the point has been raised after conviction,
and the holding of the Tennessee court is to the contrary.

Prayer.

Upon the grounds and for the reasons herein set forth,
your petitioners pray:

That a writ of certiorari may issue under the seal of this
Court to the Supreme Court of the State of Tennessee, com-
manding the said Court to certify and send to this Court a
full and complete transeript of the record and all the pro-
ceedings of the said Supreme Court had in this cause, to the
end that this case may be reviewed and determined by this
Court, as provided for by the Statutes of the United States;
and that the judgment herein of said Supreme Court of Ten-
nessee be reversed by this Court.

And petitioners pray for such further relief as to this
Court may seem proper.

L. K. GWINN,
Counsel for Petitioners.

SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1933

No. 916

STATE or TENNESSEE, EX REL. LUKE LEA
axp LUKE LEA, &,
Petitioners and Appellants Below,

vS.

LAURENCE E. BROWN axp FRANK LAKEY, AGENTS
orF THE STaTE oF NORTH CAROLINA,
Respondents and Appellees Below.

BRIEF AND ARGUMENT IN SUPPORT OF PETITION
FOR CERTIORARI

A 4
The Controlling Dates.

The final judgment of the Supreme Court of Tennesgsee
herein was rendered December 9,1933. The statutory perl?d
iﬁ which to apply for certiorari was extended in an orde? is-
gued by Mr. Justice Brandeis of this Court until April 2,
1934. .

Jurisdiction.

MThis Court has jurisdietion upon the petitiOI-l here filed
to require by certiorari that this cause be certlﬁ?d to the
Hupreme Court for determination by it, and with like effect
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as if th_e cause had been brought to the Supreme Court b

unrestricted writ of eérror, or appeal. Judicial Code Secy
237 (B) as amended by Act of February 13, 1925 Ch’ 229.
Sec. 1, 43 Stat. 937;U. S. Code Title 28, Sec. 3;:4. S

II.

Statement of the Case.

The petitioners, Luke Lea iti
and residents of the State of ;‘Ziilsli{se.l‘ea’ S
O.n or about March 18, 1931 an indictment was found
against them in Buncombe County, State of North Caroli
the charge being, in effect, that they had conspired with .
Wallace B. Davis, President of the Central Bank & Tr(:;:
'Company, of Asheville, North Caroling to violate the Bank
ing Laws of the State of North Caroli’na. They a d
mn the State of North Carolina voluntarily for the pﬁ:are
of defending themselves against this charge of crimep é) -
ever, the i'ndictment then pending was ultimately dis.misso‘c‘;-
When petitioners appeared for trial they were held sub': t.
to the order of the Court pending the return of new indJ' (13
n?ents upon which they were put to immediate tria] ’11‘(13
difference in the indictments will be referred to later . i
f[.‘h.e case proceeded to trial over the objection. of th

petltl(fners, and petitioners were convicted. It was definit ]“‘
established that at the time of the commission of the il
charged, petitioners were not in the State of North Carc?]‘m‘
nor had cmy' acts been committed by them in the Staot ol
N ortk. C_'arolma having any relation to the crime so chare '”I/
Petitioners were thereupon released on bond and rety r(i:tr«!

taken to the Supreme Court of North Carolina, where {he

or 3
: ' ari as dO"l “
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The extradition proceeding now pending is based on the
indictments upon which petitioners were tried and the judg-
ment of conviction. Petitioners sued out a writ or habeas
corpus in the Criminal Court of Montgomery County, Ten-
nessee, the petition being based, among other things upon

the following:

1) That the petitioners are not fugitives from justice
because they were not in the State of North Carolina at
the time the crime charged had been committed.

2) That due process had been denied in the North
Carolina proceedings. In support of this allegation
many material matters were presented for the first time
and at the first opportunity; including:

a) Fraud affecting the jurisdiction of North Caro-
lina trial court. It was alleged in the petition, and ad-
mitted by the demurrer, that false recitals of venue in
the indictment, returned without evidence, were made
with full knowledge of their falsity for the deliberate
purpose of perpetrating a fraud upon the jurisdiction
of the court and for the further fraundulent purpose of
dispensing with the necessity for evidence of venue
at the trial * * * and that the prosecution corruptly and

fraudulently packed the jury panel.

b) The question of the legal existence of the trial
court—either as a de jure or a de facto tribunal. Under
the North Carolina procedure a plea to the legal exist-
ence of the court is nugatory. It may not be passed
upon either by the trial court or by the supreme court
on appeal. The question can only be effectively raised

in a collateral proceeding.

The respondents, agents of the State of North Carolina,
demurred to the petition which, by the very nature of the
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plea, admitted the allegations of fact. On this state of the
record, the demurrer was sustained and an appeal taken
to the Supreme Court of Tennessee. The upholding of the
demurrer was affirmed.

As the petition for a writ of certiorari to this Court
shows, the Supreme Court of Tennessee was in accord with
the petitioners’ contention that they were not fugitives from
justice within the definition of the term as defined by this
Court. Three of the five members of the Court, however
held that petitioners were fugitives from justice becausej
t}}ey had left the custody of North Carolina after the con-
V}ction. Two members of the Court dissented from this
view. These two Judges in an opinion concurred in by an-
<.)ther Judge held that petitioners, though not fugitives from
justice, had waived their right to resist extradition under
jthe subsequent indictments by appearing to answer the first
indictment.

In .so.relying upon the effect of the appearance and of the
c?nvmtlon, the Supreme Court, however, refused to con-
‘s1der‘ any questions relating to the validity of the proceed-
ings in the State of North Carolina.

We gubmit and shall argue to this Court the following
propositions: 1

1) That an extradition proceeding is based solely on the
chargg of crime, not a judgment of conviction; that the ac-
cu.sed is not a fugitive from justice unless he was corporeally
within the demanding state at the time of the commission (;I"
the erime charged.

2) That the conviction in the State of North Carolina in
no way affecifs or changes the jurisdictional requirements,
particularly in view of the fact that this conviction was

based on constructive
. presence and not on actual presen
1n the State of North Carolina. 3 3
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3) That if proceedings subgsequent to the indictments
dispensed with the jurisdictional requirement of corporeal
presence when the crime was committed, then it was incam-
bent upon the court to consider the validity of such pro-
ceedings.

The petition for the writ of habeas corpus was filed in a
two-fold aspect, to wit:

a) An assertion of the right to resist extradition;

b) An attack on the validity of the judgments sep-
arate and apart from the question of extradition.

(The theory on which this attack was made will be herein-
after stated.)

Since the Supreme Court of Tennessee refused to take
jurisdiction for this latter purpose, the sole igssue before
this Court is the right of the petitioners to resist extradition.
The invalidity of the North Carolina proceeding will be
urged only as this question may bear on the right of extra-
dition.

' I1T.

Federal Questions Involved.

Instead of restating these questions here, reference is
made to the statement thereof on page 3 of the petition
for a writ of certiorari.

1V.
The Petitioners Are Not Fugitives from Justice.

All of the Judges of the Supreme Court of Tennessee con-
eurred in the petitioners’ contention that extradition would
not ordinarily be maintainable if it appeared that the al-
logod fugitive was not corporeally in the demanding state at
or about the time when the crime charged was committed.
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However, some of the J udges were of the opinion that the
su}.Jsequent proceedings and the conviction nullified the re-
quirement that the alleged fugitive must have been cor.
p'oreally in the demanding state at the time of the commis-
sion of the crime. Two members of the court disaereed
with this view, but held that there had been a waiver (;jf the
p1'es<.ent right to resist extradition,

It is submitted that neither of these views is tenable. The
appeﬁarance in North Carolina for trial and the conviction
are irrelevant and immaterial to the present issme. On a
w.r%t of habeas corpus to determine the validity of ar.l extra-
d1t}on proceeding, the court is not concerned with the guilt
OT 1nmmocence of the petitioner. The sole questions presented
are whether the papers required by the statute are in proper
(i:;orm an.d whether or not the aceused was corporeally in i)he
bsgrllazl(;i;lii :tt:,(;c.e at the time the crime is alleged to have

Biiiodringer v. Commissioner of Police, 245 U. S. 198 at
(579 I

South Caroling v. Bailey, 289 U. S. 412 at 420.

It has been held by this Court that in such a proceeding
the a%ccused cannot press any defenses which he may haV:’
Ij‘or.- 1n§tance he cannot raise the question that a statute oi:
limitations has barred a prosecution. He may not question
the technical sufficiency of the indietment, ;

Biddinger v. Commissioner of Police, 245 U. S. 128 -
Munsey v. Clough, 196 U. S. 364 at 373 T
Lz parte Reggel, 114 U. 8. 642. ,

The accused may not urge any defenses, nor present any
extraneous facts other than his absence from the demandinlv
state at the time the crime was committed. It would be :
poor rule that failed to work both ways, which would permit
the demanding state to raise other extraneous issues, K
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The words of the statute are clear. Section 662 of the
Criminal Code and Criminal Procedure (Revised Stat.
9278) provides:

‘““Whenever the executive authority of any state or

territory demands any person as a fugitive from jus-
tice, * * * and produces a copy of an indictment found

or an affidavit made before a magistrate of any st.ate
or territory charging the person demanded with having
committed treason, felony or erime * * *.”’

Had it been the intention of the statute to consider extra-

neous factors such as conviction or waiver, proper pro-

vision would have been made therefor.

Under the express terms of Section 5278 of the Revised
Statutes, the ‘“indictment’’ or ‘‘affidavit’’ evidencing the
charge of crime is the foundation of the right to demand
the surrender of the alleged fugttive.

In a recent Texas case, Ex parte Chittenden, 61 S. W.
(2nd) 1008, the court, construing the statute, held that
extradition could not be based upon an ‘‘information”’.
The precise question involved in the Chittenden case has
not been decided by this Court. The express terms of the
s{atute, however, make clear that the ‘‘“indictment’’ pro-
duced on the demand for extradition is the foundation of
the right to extradite.

If it be assumed that the papers presented in this case
are regular in form, in that they charge the commission of
n crime, the issue remains: Are the petitioners fugitives
from justice?

The petition recites that at the time of the commission
of the erime charged, the petitioners were not in the State
of North Carolina. The demurrer admits this allegation.
There is therefore no issue of fact to be determined by the
Clourt. Tt therefore follows that the petitioners are not
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'fugitives from justice and th
erefore ar :
extradition. e not subject to

As said by Judge Cullen in Peopl ‘
176 at 183: ple v. Hyatt, 172 N. Y.

“There seems to be substantial unanimity j
er . nanimity in all the
?uthOFItIe.S on one proposition, that to beya fugitive
rom justice a person must have been corporeally pres-

ent in the demanding state at the ti ;s :
sion of the alleged crime. tme of the commis-

“.It is totally in‘lmaterial that subsequent to the com-
plet1qn of the crime the accused returned to the de-
manding state and again departed from its borders.”’

)
b C

““He must have been there wh i
mitted, as alleged, and if not, a siri):g(;}uzl;;n fogla; t(lzlzlxl'l(;
and coming away is not a flight.”’ ©
' (f‘or}ooreal presence is not an incident but an essential
Jurlsdlct:ional fact. If the accused was not corporeally
pr.esent in the demanding state at the time when the alleged
crime was committed, the extradition proceeding must fail
Munsey v. Clough, 196 U. S. 364 at 374 .
Hyatt v. Corkran, 188 U. S. 691. ’

The Supreme Court of Tennessee seems to have decided
the case as though the issue were being raised on an appeal
from the judgment of conviction involving the Jurisdiction
'of the courts of North Carolina to try the petitioners. It .
is (.)nly on that theory that the question of conviction or 61'
walve.r of the right to extradition could be material.

Petitioners are not charged with any crime of having
left North Carolina after the conviction; extradition is
sough.t on the indictments on which they were convicted
for cr1m.es committed when they were not corporeally within
the territorial limits of the State of North Carolina.
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V.

No Element of Waiver or Estoppel is Properly Involved in
this Proceeding and Neither Constitutes a Ground Upon
Which Petitioners’ Otherwise Clear Right to Defeat Ex-
tradition May be Denied.

Judge Chambliss, in his opinion, held that petitioners had
waived their rights to resist extradition. This holding was
not based on conviction, leaving the custody of the demand-
ing state, or forfeiture of appeal bonds. It was based on
the voluntary appearance of petitioners in Asheville, North
Carolina, on March 27, 1931, to answer an indictment re-
turned against them on March 18, 1931. This indictment
was later dismissed and bonds executed in connection there-
with released.

This opinion also suggests, though it does not so hold,
that an element of estoppel is involved. In view of this
suggestion, and also on account of the reference in the
opinion of Judge Swiggart to certain pleas in abatement
filed by petitioners, both waiver and estoppel will be dis-
cussed as they may have any bearing or apparent bearing
on the issues involved.

A.

Petitioners did not expressly or by implication waive
their rights to resist exlradition under the indictment and
‘proceedings thereon upon which extradition is soughi.

No express waiver is claimed. Implied waivers of con-
stitutional rights are not favored but must be clearly es-
{ablished.

That the finding of waiver is not only without support
in the record but is in direet conflict with the allegations of
faet in the petition, admitted by the demurrer, is too clear
to admit of doubt.
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‘. ‘Waiver”’ ig generally defined as the ““voluntary relin-
unlshment of a known right.” Ansorge v. Belfor, 248
N. Y. 145 at 150; Adlsens 4. P. (. Works v. Degnon éont
Co., 222. N. Y. 34 at 37. In order to be binding, it must bé
made with full knowledge of the facts. Bem—zec;ce v. Insur
ance .Co.,.105 U. S. 355, ““It cannot be made out by; uncer—
tan? implications but ought clearly to appear.”’ Manufac_
?urmg Co?npcmy v. Chemical Company, 126 Tenn. 18 It_
1s a question of fact with intent as a controlling .elen.lent
Clark v. Kirby, 243 N. V. 295; dlsens A. P CbWoﬂc '
pegazon Cont. Co., 222 N. Y. 34 at 38. Wt‘lere; madesav‘
xs:sue, the party against whom waiver is invoked may testifn
dlrfectly as to his intent. Implied waivers affectine constiy
tutional rights are not favored in the conrts of Tebn —
Holt v. State, 160 Tenn. 366. -

No act of petitioners within the State of North Carolina,
could confer upon the State of Tennessee power to extradite

them over their protest .
i when it appeared th
not fugitives from justice. P at they were

k]jh}ere s @ material differcuce between the indictment on
which pe.tztz‘mwm voluntarily appeared wn North Caroling
and the indictments under which extradition is sought

. 1}.1e indictments on which extradition is now soueht in
1@ instant case were returned four months after pez,ition—
z'ls had appeared to answer the first indictment, New par-
ies were. ad.ded and additional charges were made. This
:g::eﬁt indictment was returned after petitioners had
ally appeared for trig] ; i ‘
ey A rial in North Carolina on the first
As effecting waiver—g v
—a voluntary act—it ;
that the difference between the nd thelt

indictments be so substantial t

Y sary
original and the subsequent,
hat trial on the lattey with-
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out additional notice would constitute a denial of due pro-
cess. If the difference is such that @ knowledge thereof
might have influenced the petitioners’ voluniary act, it can-
not be said, as a wmatter of law on demurrer, that in appear-
ing to answer the first indictment petitioners intended to
waive, or did wawe, any right to resist extradition under
the subsequent indictments. Such a holding is an extra
qudictal speculation—not a judicial decision based upon
the allegations of the petition.

The original six count conspiracy indictment alleged
separate and distinct conspiracies, all in October, 1930, to

" defraud the Central Bank. No reference was made in said

wmdictment to J. Charles Bradford, Cashier of the Bank.
The later siz count indictment added as alleged co-conspi-
rators ‘‘J. Charles Bradford and others to the Grand Jury
unknown.”” The condition of Bradford and the purpose
of this change have been stated in the petition. It was a
change that petitioners would have had a right to consider
and necessarily would have considered in deciding upon
the performance of a voluntary act.

Furthermore, after the original appearance, petitioners
were indicted on a blanket charge of conspiracy, covering
an entirely different period of time, to violate substantially
all the banking laws of the State of North Carolina.*

* This indictment was later dismissed but its blanket
charge was included in the single count indictment, alleg-
ing the substantive offense of misapplication, returned as
hereinafter shown on the date of the trial. On motion to
quash for duplicity, the state elected to waive the conspiracy
chiarge in this count and ask a conviction only for the sub-
stantive offense, but was permitted to rely on the conspir-
ney and introduce evidence thereof as showing the means
through which the alleged misapplication was made. It is
raforred to here because Judge Swiggart in his opinion
sintos that counsel for petitioners are in error in stating
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On the date of the trial they were indicted for the first
time for the substantive offense of misapplying the funds
of the bank, and put to immediate trial on this, and the new
Six count conspiracy indictment returned on the same date.
The misapplication indictment was amended after the tria]
was under way by a bil] of particulars, setting forth fifty-
two alleged items of misapplication. Each item was there-
after treated as a ““count’’ in the indictment and under
the instructions of the Court could be the basis on which
the jury returned a verdict of guilty.

Petitioners may have been entirely willing to appear
and answer the original indictment, taking into consider-
ation the validity thereof and the definite charges made,
but entirely unwilling to appear and answer other charges
which involved an alleged conspiracy with a person of un-
sound mind who could make neither defense nor explana-
tion of his acts and declarations. All the alleged conspira-
tors in the original indictment were capable of making
such defense and explanation.

Judge Chambliss refers in his opinion to an affidavit of
petitioner Luke Lea as evidence of waiver under the sub-

that this charge was waived. It was expressly waived as
a charge of crime which under the North Carolina proce-
dure was the equivalent of g “‘nol pros.”” Heretofore there
has been no disagreement between counsel for North Caro-
lina and petitioners on this point. Speaking with refer-

ence to the effect of such waiver, counsel for North Caro. :

lina at page 17 of their brief opposing petitioners’ firs
application for certiorari to thig Court (Number 362, QOc.
tober term, 1932) said: ““The state was forced to election,
which was equivalent to g nol pros as to the charge of con-
spiracy in that bill, leaving only the charge of misapplica-
tion.”” After the elimination of this charge, the misappli-
cation indictment was void on its face, there being no alle-
gation that petitioners were members of the class to which
the offense of misapplication wag clearly restricted.

31

sequent indictments. There is nothing in the affidavit so
referred to which gives color to this inferen(.ae. The por-
tion of the affidavit material on this point is as follows

(Trial Record, p. 22):

b March 16, 1931, an indictment was returned
agai(r)lgt said aﬁﬁar’lt and others by t}{is Court, cha,rg,('ji
ing a conspiracy to violate the banking laws of sfal
State. Said indictment was numbered 255 and refer-
ence is here made to the record of that Court for the

he same.
co?‘t(e)lrlltsl\fafrzh 27, 1931, affiant voluntarily appeared
in the state of North Carolina, fo answer the charges
] m said indictment.

co?‘tggf)fe making such voluntary_ap-pee.xrance, and
after he had been informed that said 1nq1ctment h.afi
been returned against him, and-had obtdined a ceﬁtl(i
fied copy thereof, affiant was afiwsed by eoupgel he ha

consulted that he was not sub;]ec!: tq ex'tradltlon to a}rll-
swer the charge embraced in said indictment, for]jc e
reason that he was not in the state pf 'N orth Caro uia
at or about the time of the commission of _the acds
charged in said indictmentz b}lt affiant, notw@hs'tan -
ing his legal rights to remain in Tennessee., beu'llgtco;l-
vinced of his innocence and conﬁdqnt of his abili y.lo
establish such innocence upon a fair trial, voluntarily

appeared as aforesaid.”’

It is clear that the voluntary appearance Ijefe-rre.d to w?’s
to ““answer the charges embraced in said indictment’’ .
This referred to the first indictment and not to the subse-
nt indictments. ark

qu'(lj‘lllltelggt;;ioners allege that they did n(')t v.vaive their ’?Eht
fo resist extradition under the new 1n(.hctments. ey
nsserted that right at the first opportunity. .

We submit that on the state of the record it Wa.s. erro;
lo find, as a matter of law, that there had been a waiver o

nny kind whatsoever.
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B.

Relators are not estopped by any averments in their
p'lea of abatement, or otherwise, from resisting extradi-
tiom wn this proceeding.

Reference is made in both opinions of the Tennessee
Supreme Court to the plea in abatement filed to the indict-
ments on the date of the trial.

We quote therefrom as follows (Trial Record, page 17) :

““(2) and for further plea, these defendants and
eagh of them, as aforesaid, say that there was no legal
ewdenqe before the said body purporting to act as a
grand jury in this cause, and that these defendants,
or any of them, were either actually or constructively
present within said state at the time or times of the
commission of the offenses alleged in the indictment.

““(3) The defendants would further show that at
the time of the returning of said purported indictment,
1'the1'°e were pending before this court other purported
indictments, being styled ‘State of North Carolina
versus Wallace B. Davis, Luke Lea, Luke Lea, Jr., and
E. P. Charlet’, and numbered 255 and 255a, and * * *
undertaken to be returned by said purported grand
Jury at the March and April, 1931, terms of said court,
undertaking to charge these defendants, and all of
them, with the same alleged offenses undertaken to
be charged, and, as these defendants are informed and

believe, and therefore aver, will be relied upon aned

sought to be proven by the State in this cause, and
these defendants, therefore, plead this fact of formor
suits pending to said purported indictments 255, 255a,
and * * *"7
The plea in abatement was overruled in its entirety ('I'rinl
Record, page 18).

.No facts are alleged in the plea which are inconsistent
with any facts alleged in the petition for habeas corpus.
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A reading of the entire plea shows relators claimed then,
as now, that they were not within the State of North Caro-
lina at the time the crimes charged were committed.

If this plea should be construed as a recognition that the
charges in the original indictment are identical with those
in the indictments under which extradition is sought, that
would not be controlling on any question of waiver or
estoppel. As it bears on the charges made in the indictment,
the plea states a conclusion of law—mnot a statement of
fact.

As recognized in Tennessee, the doctrine of judicial
estoppel is not applicable where the statement in a former
proceeding is an opinion or conclusion of law as distin-
guished from a statement of fact. Black Diamond Col-
lieries v. Deal, 150 Tenn. 474; Southern Coal Co. v.
Schwoom, 145 Tenn. 191; Tate v. Tate, 126 Tenn. 169;
Stearns Coal Co. v. Jamestown Railroad Co., 141 Tenn.
203; Houk v. Construction Co., 159 Tenn. 103.

The ‘‘construction of a wriling is a pure question of
law.”’ Tate v. Tate, supra.

Where it is ““open to examinalion by everyone’’, no one
is misled by any construction of litigant, and the doctrine
of judicial estoppel has no application. This is expressly

lield in Tate v. Tate, supra, and approved in Houk v. Con-
slruction Co., supra, in an opinion by Judge Chambliss.

In Black Diamond Collieries v. Deal, supra, Judge Cook,
who rendered the decision, said:

““However, mistaken statements or such as wmvolve
an opinion, and are not the assertion of a fact, do not
ratse estoppel. The oath to be binding as an estoppel
must be wilfully false.”’

The allegations of the petition and the record do not
show a case of trifling with the courts of North Carolina
nor experimenting with their processes under the indiet-
moents upon which extradition is sought.
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Petitioners did not voluntarily appear to answer theb

subsequent indictments nor procure a trial thereon. They
filed no plea that recognized the validity of the indictments
or the jurisdiction of the grand jury or that of the court
in which they were tried. Objection was made at every
step of the proceedings.

Petitioners again direct attention to the affidavit of peti-
tioner Luke Lea, referred to in the opinion of Judge
Chambliss. This affidavit, made before any ftrial, points
out the difference between the indictment answered and
the new indietments on which extradition of petitioners is
sought. Quoting therefrom :

‘“Affiant would further show the court * * * the
very day set for affiant’s trial on said first indictments,
new indietments, including the matters set out in said
indictments now sent against him and additional mat-
ters were returned against him in this court. * * =
Affiant would further show the court that these new
bills of indictment greatly and materially enlarged the
scope of the former indietments, and do so to such
an extent that affiant in order to prepare a proper and
adequate defense, must review all his business trans-
actions, which as has been stated hereinbefore, are
manifold and varied, with many banks, both in and
outside of Tennessee, and with many other businesses
both in and outside of the State of Tennessee. That
affiant is now four hundred miles away from all his
own records, except the few which he brought here
with him, for the purpose of meeting the charges and
preparing the defense against the indictments already
preferred, and the invalidity of which has been vir-
tually acknowledged by counsel for both sides * * *

* * * * * * P

‘“‘Affiant would further show the Court that regard-
less of whether said first indictments were sufficient,
to bring affiant within the jurisdiction of this Court,
the use of the same for that purpose and then prac-
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tically abandoning the same, and thgn returning a new
indictment against affiant and forcing h1m to subm.lt
to trial on such new indictments is in violation of _hls
right to a fair and impartial trial under tpe cgnstl‘tu-
tion of the State of North Carolina and in violation
of the due process clause of the Fou.rtee'nth Amend-
ment to the Federal Constitution, Wl}lch 11.101udes the
fundamental conception of a fair trial with reason-
able opportunity to make defense to the charges

made * * *"’

If petitioners had recognized the validity of the North
Carolina proceedings, or if petitioners had made. any sta'te-
ment or declaration in these proceedings, inconsistent with
their claim of absence when the crimes charged were com-
mitted, some element of estoppel might be involved. '

North Carolina gave petitioners no opportunity to resist
extradition on the new indictments. This may not have
constituted a denial of due process, but it does precl.ude
the State of North Carolina from asserting estoppel against
petitioners in the instant case.

C.

The bonds executed in North Caroling are no bar to the
right of petitioners either to resist extradition or to chal-
lenge the validity of the judgment of conviction.

The bond executed under the original indictment was
released when that indictment was dismissed. The appear-

~ance bonds under the new indietments, returned by a

prand jury to the regular term, while petitioners were
detained under orders of the special term, were executed
under duress. It was either execute these bonds or go to
Jnil and stay there during trial. .

The execution thereof was not a waiver of any rTght to
rosist extradition. Waiver necessarily “assun}es existence
of an opportunity for choice between relinquishment and
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enforcement of right.”” (Harris v. Sparks, 222 Ky. 472,
18.W. (2d) 772.) This essential element was lacking.

Petitioners had no opportunity to choose between the
enforcement and relinquishment of any right to resist ex-
tradition. They had no rights under the extradition
statute which could be then and there asserted. Under
such circumstances the execution of a bond was not a
waiver of any claim or privilege that might later arise
under the statute.

The execution of a bond to avoid being sent to jail is
not a waiver of any privilege or exemption from arrest.
(Bragg v. Hatfield, 124 Maine 399, 130 Atl. 234; Baker v.
Copeland, 140 Mass. 332; Laurel v. Triffin, 12 Fed. 590;
Dickenson v. Farwell, 71 N. H. 213.)

In Bragg v. Hatfield, 130 Atl. 234, the Court said:

““The giving of a bond by a person privileged from
arrest does not ordinarily constitute a waiver.”’

In Baker v. Copeland, 140 Mass. 332, the Court said:

““Bond given alio wmiuita to procure his discharge
from imprisonment, and the fact that he gave it does
not indicate that he surrenders his right to object upon
return of writ that service was illegal.”’

The same rule should be applied to the situation that con-
fronted petitioners when the new indictments were re-
turned.

It should also be applied to the bond executed on appeal
from the judgment. The execution of such a bond is not
a waiver of any right to assail the validity of the judgment
in a habeas corpus proceeding and should not be construed
as a waiver of the right to resist extradition. This right
could not have been protected through refusal to execute
the bond.

Nor is extradition a remedy for the enforcement of a
forfeiture on a bond. In the well-considered case of Fifz-
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patrick v. Williams, 46 Fed. (2d) 40, the Court of Appeals
of the Fifth Circuit says:

t ioht of the surety to recapture his .prlnclpal
is noT'ch Z g:tter of criminal pr_oced!ure, but am.se}zls. f(foné
the private undertaking implied in the r‘furms5 g;nb (I)t
the bond. In re Von Der Ahe (C. C.,, 8 F. 9 I)f o
is not a right of the State, but .o.f the surety. . ee
State desired to reclaim a fugitive from its ;]us)f 1cXi
in another jurisdiction, it must proceed by wIaty 0 Eot
tradition in default of a voluntary return. ganl g
invoke the right of a surety to seize and 5}1rren ern%a1
principal, for this is a private and not a governme

remedy.”’

The waiver of the right to resist extradition is not‘. a
gondition of the right of appeal in the State of North.fal ;)-
lina. Its courts would have been w1tho:ut'authorbel y (())
insert such a condition in the appeal bond. If '1t }.13(% beeil i,
written in the bond, no authority therefor existing gf aw,
petitioners by signing the bond meld not be es‘colc)‘pei r9$
~ phallenging its validity. This 18 the. genegﬂ tru ef V;;e .
respect to bonds taken wthount authority. ( t]g 63 009 :
Hampshire v. Riccardi, 81 N. H. 223,. 34 A. L. d th. D
The petition alleges and on sufficient gr.oun s = ta e
judgment is absolutely void; if so the bond is a nu 10 Z, e
{he Supreme Court of Tennessee refused to pass
(uestion. o

The appearance of the petitio'r?ers in North Czrolznaetrz
answer the original indictment did not enlarge t e powex_
given to the Governor of the State of Tem.zestqee m tan
tradition proceeding based on subsequent indictments.

1t is not necessary to discuss the q,uestio.n of whether ;')el;
{itionors could have expressly waived their right tg ;‘}(::: _
extradition under’ the new indictments after deman
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for: was made by the State of North Carolina. There is no
claim, herein that after the present demand for extradition
was made the petitioners waived any rights.

In this view it is not necessary to discuss the much con-
troverted question of the right to waive a constitutional
privilege.

.This Court, in Patton v. United States, 281 U. 8. 276, sus-
ta_ming the right of the defendant to waive a jury,in a
criminal case in the Federal Court, held that this could
only be done through the sanction of the court and the
Public Prosecutor in ““addition to the express and intelli-
gent consent of the defendant.”’

If, as held in Patton v. Uwited States (281 U. S.276)
the relinquishment of an important constitutional privilefre’
requires an “express and intelligent consent of the defenji—
ant’’, how can it be said that petitioners impliedly waived
their rights to resist extradition under the present indict-
ments months before the indictments had been returned?

In the instant case the corporeal presence of petitioners
was an indispensable jurisdictional pre-requisite to extra-
dition. An executive tribunal exercising judicial or quasi-
Jjudicial powers is without power to act in the absence of
essential jurisdictional facts. Hov. White, 259 U. 8. at 279.

As affecting jurisdiction for trial, this Court has held:
“Z’he party charged waives no defect of jurisdiction by sub-
matting to a trial of his case on the merits’’ (Cook v. Hart,

114 U. S. at page 194). If this be true as to the jurisdiction

of a trial court, appearance to answer the charges in a pend-
ing indictment in the demanding state is not a waiver of es.
sential jurisdictional facts in an extradition proceeding in
the asylum state based on subsequent indictments.

In Inmes v. Tobin (240 U. S. 127, at page 131) this Court
said :
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“Coming in the light of these principles to apply
the statute, it is not open to question that its provisions
expressly or by necessary implication prohibited the
surrender of a person in one State for removal as a
fugitive to another where it clearly appears that the
person was not and could not have been a fugitive from
the justice of the demanding State.”” (Italics ours.)

If flight—not in the popular but in the legal sense—is
Jurisdictional, and the cases so hold, it is at least doubt-
ful whether any agreement to waive extradition would be

. binding on the alleged fugitive or confer upon the asylum

state power to extradite him over his objection when it
clearly appeared that he was absent from the demanding
state when the crime charged was committed.

But the point here is whether any action of the petitioners
(outside of the extradition proceedings themselves) can
confer power where it does not exist. The Governor can
extradite a ‘‘fugitive from justice’’. That is the limit of
his power. Where it clearly appears that the defendant is

ot a fugitive, the power of the Governor ends.

VI.

Leaving the ‘‘Custody and Jurisdiction’’ of the State of
North Carolina Was Not a Criminal Act and Therefore
Not a. Ground of Extradition in this Proceeding.

Unless leaving the custody of a demanding state is of
itself a violation of law, such departure does not grant to
the demanding state any additional rights under the Fed-
oral extradition statute, nor does it confer any additional
powers upon the executives of the asylum state.

When the state secures custody of a citizen from another
utate, absent from its borders, when a crime therein has
been committed, it can protect its custody either by keeping
him_ there or by making it an offense for him thereafter

R e ———

P—
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to leave the custody. Where the state has failed to make
‘.‘leaving the custody’’ a criminal act, the courts are not
Justified in amending the Federal extradition statute to
supply the omission. This would be legislation, not con-
struction.

Hobbs v. McLean, 117 U. S. o267

Purie v. Chicago Title Company, 192 U. S. 438;

De Lima v. Bidwell, 182 U. S. L3

Hartman v. Aveline, 63 Indiana, 350.

In the opinion delivered by Mr. Justice Swiggart, the
Supreme Court of Tennessee writes a new definition of the
term ‘‘fugitive from justice.” 1In effect that decision
amends the Federal statute by state judicial interpretation.
It makes presence after the indictment was returned a
substitute for the corporeal presence at the time when the
crime was committed. As at present adjudicated this is
not the law of interstate extradition.

In the opinion of Judge Chambliss a similar fallacy ap-
pears. While sharply dissenting from the conclusion stated
by Judge Swiggart, Judge Chambliss sustains the right
of extradition of persons not “‘fugitives from justice’’ upon
the ground of an implied waiver. This is likewise an
amendment of the Federal extradition statute by state ju-
dicial construction. Where the charge of crime is based
upon an indictment, that indictment is an indispensable
Jurisdictional prerequisite.

It is not aided by some other indictment. The charge ol
crime is only one of the jurisdictional elements. The cor-
poreal presence of the accused when the erime was com-
mitted is the other essential jurisdictional fact. This may
not be supplied by inference or implication that has no bear-
ing upon the actual presence of the accused in the demand-
ing state when the crime charged was committed.
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VII.

If in an Extradition Proceeding any Effect May be Given
to Proceedings in the Demanding State Subsequent to
the Indictment, then the Validity of Those Proceedings
is an Essential Element Which Must be Passed Upon on
a Writ of Habeas Corpus.

The decision of the Supreme Court of Tennessee gives
effect to the proceedings in North Carolina subsequent to

_ the indictment. Nevertheless, in doing so, it refused to con-

sider the allegations of the petition which showed that these
proceedings were invalid, void and of no effect.

It cannot be denied that if the petitioners were convieted
or were tried in a court lacking jurisdiction or if they were
deprived of their federal constitutional rights, the proceed-
ings were not merely voidable but absolutely void and of
no effect whatsoever.

Miller v, Aderhold, 288 U. S. 206 at 211;
Windsor v. McVeigh, 93 U. S. 274 at 283;
"People v. Sturtevant, 9 N. Y. 263 at 266;
Chase v. Chase, 95 N. Y. 373 at 381;
People v. Lnscomb, 60 N. Y. 559 at 591.

In the Liscomb case, the court said at page 591:

“‘A party held only by virtue of judgments thus pro-
nounced, and therefore void for want of jurisdiction, or
by reason of the excess of jurisdiction, is not put to his
writ of error, but may be released by habeas corpus. It
will not answer to say that a court having power to give
a particular judgment can give any judgment, and that
a judgment not authorized by law, and contrary to law,
is merely voidable and not void, and must be corrected
by error. This would be trifling with the law, the lib-
erty of the citizen, and the protection thrown about his
person by the bill of rights and the Constitution, and
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; ment based thereon is subject either to direct or (?ollgt(?ral
nttack on the ground of fraud affecting the jurisdiction.
(lausman v. Ledbetter, 190 Ind. 605, 130 N. E. 230, 234;
Battle v. Atkinson, 115 Fed. 884; Ba/nk. of Araphoe v. B1:ad-
ley, 72 Fed. 896. The full faith and credit cl.ause of the Umtfed
wJBi;ates Constitution does not prevent the impeachment of a
'judgment, though rendered in the courts of another state,
on the ground that it was procured by f.raud. Cole v. .Cwn-
133 T. S. 107. Under the rule in Tennessee, judg-

creating a judicial despotism. It would be to defeat
justice, nullify the writ of habeas corpus by the merest
technicality, and the most artificial process of reason-
ing.”’

The petition for habeas corpus attacked the legal exist- *
ence of the North Carolina court both as a de jure and de
facto tribunal. Under the rule in North Carolina, this at-

tack could not be made directly, but could only properly be
asserted in a collateral proceeding. State v. Hall, 142 N. C.

ningham,

714,

While the record imports verity and may not be impeached
in a collateral attack, it is well settled that ‘‘evidence out-
side the record but not inconsistent with the record’ may be
introduced in a habeas corpus proceeding to show lack of
jurisdiction, loss of jurisdiction or a denial of due process
in the proceedings i re Mayfield, 141 U. S. 107; Frank v.
Mangum, 237 U. S. 309; In re Cuddy, 131 U. S. 200; Ez parte
Nielsen, 114 U. S. 418; In Hans Nielsen, 131 U. S. 86; Ex
parte Lange, 18 Wall., U. S. 163 ; Ex parte Bain,121 U. S. 1;
In re Bonner, 150 U. S. 42; Moore v. Dempsey, 261 U. S, 86;
Ezx parte Craig (C. C. A.) 282 Fed. 154; Stephens v. Mc
Claughey (8 C. C. A.), 207 Fed., 51 L. R. A, N. S. 390;
Eureka Bank Habeas Corpus cases (Nevada, 126 Pacific
655; Ex parte Davis (Nevada), 110 Pacific 1131; Ex parte
Justice (Oklahoma), 104 Pacific 1003, 25 L. R. A., N. S. 4831,
Creasy v. Hall (Mo.), 148 S. W, 914, 41 L. R. A, N. S. 914;
Bailey on Habeas Corpus, Vol. 1, pp. 117, 159, 168, 174..

The judgment of conviction was attacked in the petition
for extrinsic fraud affecting jurisdiction and on facts which
showed that the petitioners had been deprived of their righi
to a trial by due process of law under the federal Constilu
tion,

False or fictitious recitals of essential jurisdictional facin
are such a fraud on the court and the parties thal any judg

ment from other states may ordinarily be i.mpeached for
Jack of jurisdiction over the present or subject matter or
Jor fraud affecting the jurisdiction. Terley v. Taylor, 65

enn. 376. . .
This is the rule as to property. Life or liberty should have

qual protection.”

* The two-fold aspect in which the petition.was ﬁle.d.—-T}tl_e
revention of extradition was not the qn}y right which gﬁe 1£
oners sought to enforce in their petition fqr the wrl (T
habeas corpus. Under the theory of the petition ‘giley %vzlll e
not subject to extradition re_garfiless of the vah%l{ ydo e
indgments. Such an adjudication W'ouh-i not affor (()30(111}-
plete protection of their federal constitutional glghtsh br i-
Jarily, the place of detention fixes _the venue 1n Bfl ade_:g
",parpus petition. Ferris, ‘Ea.;t-raor.dmary Le.gql eme ﬁzle(i
r‘ Moc. 29, page 49. The court in which the petljclon \g‘is

Jind jurisdiction of the agents of North Carolina. . earrlzl(i
‘(lition warrant recited the Judgmer}ts._ They zleccotilgoners
the requisition papers. It was the 1.ns1s?enfze .ot.pe ey
that in the courts of Tennessee, having jurisdic :1921' o;' 2
purpose (the determination qf the right of .extlza 110 '10(1:11‘: %
af the agents of North (‘/m"phpa, pleading the qtl'(bm 1 e
gonvicetion, also had juriS(}wtlon to afford %etltlonfr;diﬁon
plete rolief both by sustaining the right to de }e; bex r : 'ob-
and declaring that the judgments were V(;.l fcaigits 2
tnlned in violation of the fgderal con.srtltuvu.)ng_t-r bon hid
pelitioners, Sustaining the right to resist extradition
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The petition was filed in a state court but for the purpose
of protecting the rights of petitioners arising under the
Federal Counstitution.

Upon the state equally with the federal courts rests the
obligation to ‘““enforce and protect every right granted or
secured by the Constitution of the United States and the
laws made in pursuance thereof whenever these rights are
involved in any suit or proceeding before them.”” Robb v.
Connolley, 111 U, S. 624.

If, as the demurrer admits, these allegations of fact are
true, the proceeding in the State of North Carolina was
void. Regardless of what the law might be with relation
to extradition, it clearly cannot be the rule that a void pro-
ceeding and a void conviction is a substitute for the statn-
tory requirements for extradition.*

ground that conviction added no force to the charge would
only partially protect the federal rights of petitioners. The
Judgments would still remain a cloud on their reputation
and a menace to their liberty. Since petitioners had no
rights under the federal extradition statute which could be
enforced in the courts of North Carolina, they could only
obtain complete relief in a single proceeding in the courts of
Tennessee. Unless these courts had jurisdiction of both
questions raised in the petition, the federal rights of peti-
tioners could only be asserted piecemeal in the courts of dif-
ferent jurisdictions.

* It was charged and shown in the petition that the courl
was not a duly constituted tribunal for the trial of criminnl
cases in that it was convened by the Governor of the State
in violation of the laws and Constitution of North Caro
lina and held as a Speecial Term of the Superior Courl ol
Buncombe County when the Regular Term of that courl
was actually in session and functioning as a de jure and d¢
facto court of that county.

It was also charged and shown in the petition that the
indictments, returned without evidence, contained [alse
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If the Supreme Court of Tennessee would, under other
circumstances, have been justified in considering the judg-
‘ment of conviction, in this instance it had before it a record
‘which properly attacked that judgment on grounds which

Pecitals of venue, made with full knowled.ge of their falsity
or the deliberate purpose of perpetrating a fraud upon
{he jurisdiction of the court and the f.urther fx"audulent
purpose of dispensing with any necessity of evidence of
venue at the trial. -

'mllt was further charged and shown in the petition: that
the jury panel was selected under the ex po.s{, facto law,
wdministered to the disadvantage of the petitioners; that
{lie jury panel was corruptly and frau(}qlently plckgd by
{he prosecution; that unknown to the petitioners, the jurors
solected from this hand-picked panel had prejudged thglx'
ense: that the so-called Special Term of court at which
il tit’ioners were tried adjourned immediately after sen-
lence was imposed and they therefore had no opportu;nty
o prevent the facts showing that the verdict of the jury
was so tainted by prejudice and misconduct as to be in
pontemplation of law no verdict at all; that an extrgme}ly
hostile court officer tampered with the jury @o_ the pre;udme
petitioners during the trial; that the sol}eltf)r in charge
uf the prosecution, through threats of.lpdlc_tme_nfc and
Wambarrassing publicity’” for persons aiding petitioners
in {heir investigation of the misconduct of the jury, ma-
forinlly interfered with that investigation; that the call
of the Special Term was S0 timed that th'e Grand Jury
aft the Regular Term would find new 1-nd10tments upon
which petitioners would be 'meediately tried on'the_a date of
{hoir appearance for trial under the first indictment;
1hint class and community pre]udlc_e were deliberately in-
pefed into the trial with the connivance and -tl}rough the
%mﬁm\ of the prosecution; that under the additional fa_cts
weesented by the petition, the courts pf .N(.)rth Carolina
Nl neither jurisdiction nor color of jurisdiction to try and
o proceed to judgment agains.t petitioners; and_rr}any other
mnterial extrinsic faets bea_rmg upon the validity of the
proceeding and the jurisdiction of the court.
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were not questioned for sufficiency by the Court in its
opinion. It follows that in refusing to pass upon the va-
lidity of the North Carolina proceedings, the Supreme Court
of Tennessee gave effect to a proceeding which was a nul-
lity in deciding the issue of extradition raised by the peti-
tion for a writ of habeas corpus.

Conclusion.

While no case has been before this Court where exfra-
dition was sought after conviction, such is not an unusual
proceeding.

Judge Chambliss, in his opinion, refers to numerous
cases where extradition was sought and had after con-
viction. It is significant, however, as pointed out in his
opinion, that none of these cases treats extradition as a
substitute for either of the statutory grounds of extra-
dition.

It is only on the theory that the ‘“charge of crime’’ is
not merged in the judgment of conviction that the right
of extradition thereafter is sustained at all. No case holds
that conviction changes the status of the accused as a fugi-
tive from justice. If not corporeally present at the time
the offense charged was committed, conviction on the the-
ory of constructive presence does not put him there.

It is therefore respectfully submitted that the petition
for a writ of certiorari be granted.

Respectfully submitted,

CrarENCE Darrow,
ArrEUR GARFIELD Havs,
L. E. Gwirnw,
Hexry E. Covuron,
JoN SCHULMAN,
Attorneys for Petitioners.
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IN THE

Supreme Court of the United States

at the

OCTOBER TERM, 1933

Neo. 916

STATE OF TENNESSEE, EX REL., LUKE LEA
and LUKE LEA, JR.

Petitioners
VS.
LAURENCE E. BROWN AND FRANK LAKEY,

Agents of the State of North Carolina,
Respondents.

REPLY OF PETITIONERS TO BRIEF OF
RESPONDENTS

The brief of respondents at pages 10-12 thereof
nets forth erroneous and entirely misleading state-
ments of fact that call for a reply.

It is said that the “petition nowhere alleges that
the petitioners were not within the State of North
Carolina prior to the overt act of defrauding the
hank, and during the progress of the conspiracy.”
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We quote from the petition as follows:

“The Solicitor when he s i
, wh ubmitted the indict.-
ments t'o t.he grand jury, knew that petitioners
were within the State of Tennessee at the time

- lent in stating the formation of the alleged con-

spiracies withi
T within Buncombe County, North Caro-

“Therefore, the prosecuti
b j on knew when th
.mdlctme-n.ts were submitted to the grand juelﬂs;f3
that petitioners were within the State of Ten-

nessee when the alle ed iraci
formed’f B35 o, g conspiracies were

“Petitioners, without uestion ithi
the St'ate .of Tennessee at %he time’ O;Vf(j}fi zgllezthelg
c-onsplrac.les in counts one and five, and at %he
time or times of the alleged misap;,)lications in
count seven of the consolidated indictment
There was no evidence nor finding that petition:
ers entered into any agreement in the State of

gorth Carolina, as alleged in counts one and
‘1lve; nor was there evidence or finding that they

‘cooperated within the State of N :
in the orth
In the alleged misapplication. Carolina

“The Supreme Court (of Nor i
. The§ th Caroling). i
1tst.(‘)cplmon, substantially conceded that aHa'l ﬁlllrtl
betitioners did was done withj gt
Tennessee.” (R. 41.) Al b £

“In this connection, petitioners also aver that

a fraud was perpetrated both upon the Governor
of North Carolina and the Governor of Tennes-
see, when the indictments, charging an offense
committed by petitioners within Buncombe
County, North Carolina, were presented for
their consideration in the application to the
Governor of North Carolina for requisition and
in the request that the Governor of Tennessee
honor such requisitions. When copies of the in-
dictments upon which petitioners were convict-
ed and sentenced were presented to the Govern-
or of North Carolina, the Solicitor well knew
that petitioners were not within the State of
North Carolina on or about October 8, 1930, the
date of the alleged conspiracies in counts one
and five, upon which they were convicted, and
that verdicts of “not guilty” or “dismissals” had
been entered upon the other counts of said in-
dictment. He also knew that the conspiracy
charge embraced in count seven of the consoli-
dated indictment, or the single count bill, had

been waived or nol prossed. . . . Petition-

ers therefore aver that they are enti-

tled in this proceeding to show for this and other

reasons heretofore stated, the true facts that es-

tablish that they were not within North Caro-

lina at the time of the commission of the alleged

offenses that constitute charges of crime against

them by the State of North Carolina.” (R. 55,

56).

“Petitioners aver that they have not waived
extradition under the indictments upon which
they were convicted, that they were not within
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the State of North Carolina at or about the time
of the commission of the alleged offenses for
which they were convicted and that the theory
upon which the Court asserted jurisdiction to
convict and sentence them was the making of
agreement and the performance of acts by peti-

" tioners within the State of Tennessee that had,

 or were of a nature calculated to have; an inju-
rious effect or fraudulent result within the State
of North Carclina.” (R. 52.)

“Petitioners aver that they are not now and
never have been fugitives from justice from the
State of North Carolina, and therefore, they are
not subject to extradition under the Federal Re-
vised Statutes, S. 5278.” __(R. 52.)

The averment that petitioners “are not now and
never have been fugitives from justice” presents an
issue of fact and not merely a conclusion of the
pleader. In Kuney V. State (88 Fla., 354, 355),
102 Sou. 547, it was expressly held that such aver-
ment presents an “issue of fact and not a mere con-
clusion of the pleader.”

The petition alleges and the Supreme Court of
Tennessee found as a fact that “neither of the rela-
tors'was in the State of North Carolina at or near
the time such conspiracy is alleged to have been
formed nor when any overt act was committed in
furtherance thereof.” (R. 411.)

.The point which respondents seek to establish is
based solely on the conspiracy alleged in the single
count bill. *The petition alleges that this conspiracy
charge was “nol prossed”.

.That such charge was waived or nol prossed has
hegétofore been conceded by respondents. . We q\é;)tf
from respondent’s brief, page ,-1«'7 (lemb,er 362, : ct.
Term, 1932); opposing petitioners .ﬁr.st applica-
tion for certiorari to this Court, -Whexze, 1B‘speak1ng
of said charge of conspiracy it was said: “The State
Was,fot.ce.d to election, which was equl,yalent._ts.l?
nolpros as to the charge of 9onsp1}“ac3'r:i1n",that ill,
leavinig only ‘the charge of misapplication.”.

Said single count bill was submitted to the jury
' as a charge of misapplication only. (Record 295.)

| igi i t alleged a con-
As originally returned said coun

gpiracy “on or about the 10th day of May, 1939,
and at divers other times both before and after said

date.” (R., 73.)

When the petition alleged that %"elators were: nog. ¢
in North Carolina when any conspiracy was .formef

- Or any misapplication made they raised the 1ssuIeI od

' fact as clearly as such an issue could be made. Ha
this charge not been waived, th.e fact that pe‘mtloxtl}-1
ars at some time may have been in the State of ,ijf
(larolina on some other business would not Justlhy
extradition where conviction could be had on IE' e
theory of constructive presence. (People nggg-
~ pight, Appellate Division, 217 N. Y. Sgp.f~'28. DS
Taft v. Lord, 92 Conn. 539.) v fotie el

Heretofore North Carolina has.claimed‘l,thgp all
uestions under the single count bill were .ac'adem_-
le”. When the conspiracy charge was e.,hrpma.ted
therefrom, and in our view befori? such .ehmmatmrll-,-.
guch indictment is absolutely void on its _face. ‘ ;
was not alleged that .petitioners were members o




the class to which the offense of misapplication is
expressly restricted. ‘“Aiders and abettors” are not
included in the North Carolina Banking Statute and
that State has no general act under which they may
be prosecuted as principal offenders. Said count
was therefore void and the Court without jurisdic-
tion to try petitioners thereunder.

Extradition may not be had upon a “nol prossed”
charge or a void indictment.

Respectfully submitted,

CLARENCE DARROW,

ARTHUR GARFIELD HAYS,

L. E. GWINN,

HeNRY E. COLTON,

JOHN SCHULMAN,
Attorneys for Petitioners.
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lina to stand their trial upon the charges pre-
ferred, all questions concerning the original right
of the State to have them removed or extradited,
and all questions concerning their-right to resist
the same, were thereby terminated.... ...

The requisition having been honored and the
rendition warrant issued by the Governor of Ten-
nessee, the asylum state, the burden was upon the
petitioners to show beyond reasonable doubt that
they were not in the demanding state at any time
when the alleged offenses were alleged to have
been committed. The petition contains no such
allegation and the petitioners did not carry the
burden so imposed upon them______.................

The petitioners are fugitives from justice, within
the meaning of Article IV, Section 2, of the United
States Constitution, and Revised Statutes 5278,
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In the

| Supre me Court of the United States

OCTOBER TERM, 1933

No. 916

STATE OF TENNESSEE, Ex REL. LUKE LEA
AND LUKE LEA, JRr.,
Petitioners and Appellants below,
.
AURENCE E. BROWN AND FRANK LAKEY, AGENTS
oF THE STATE OF NORTH CAROLINA,
Respondents and Appellees below.

drief of Respondents Opposing Peti-
tion for Writ of Certiorari

STATEMENT OF PERTINENT FACTS

Petitioners were first indicted in North Carolina at the
Mnrch Term, 1931, Buncombe Superior Court, by indict-
nent containing six counts. (R. 256.) This indietment
lged that petitioners and Wallace B. Davis, an officer
il the Bank, and E. P. Charlet, entered into a conspiracy
0 defraud the Bank. Petitioners voluntarily came into
State of North Carolina, entered into a bond in the
#um of $5,000.00 each, on March 27, 1931, to appear on
April 27, 1931, before said court “to answer the charge
preferred against him for banking laws, and to do and
I.I:eive what they shall by the Court be then and there
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;})U}(il;l-ed upon_ him there, and shall appear and attend at
Such time or times thereafter ag the Court may appoint,”

ete. (R. 262-263.)

« : , alleging a -
Spiracy to violate the banking laws of North Cg;rol(;z:

;E;i trlll‘e misapplication of its funds. (R. 265-6 ) At th
tun;;ederm, .1931, of ‘s?.id Court two indictments were re(-a
. against petitioners and Davis and Bradford

ments on July 28, 1931. (R. 279-80.)

Th i
€ case against a]] four defendantg went to trial, de

fenda i

it ;t:uﬁzldng present and participating therein which

s itust. Sy 1 a verdict of guilty ag to petitio;lers )
] ) , and seventh counts (the two 1'ndic’cment21

having been consoli
; idated and + ol
having been designated gg thi Se}:znotr}lle-count indictment,

North Carolina,” ete.
26, 1_931. (R. 298-99.)

3

These petitioners then appealed to the Supreme Court
of North Carolina, and that Court on June 15, 1932, gave
its opinion, finding no error in the trial. State ». Lea,
203 N. C. 13. Thereupon, petitioners made a summary
motion, asking the North Carolina Supreme Court to re-
consider the opinion and order a reargument or reverse
the decision. This was denied and the petition dismissed
June 29, 1932. State v. Lea, 203 N. C. 35. Petitioners
then sought review by the Supreme Court of the United
States, and petition for writ of certiorari was denied by
this Court October 24, 1932. Lea v. North Carolina, 287
U. S. 649, 77 L. ed. 561.

Meantime, at July Term, 1932, Buncombe Superior
Court, petitioners made motion for a new trial on alleged
grounds of newly discovered evidence and jury bias or
prejudice. The motion was denied by the Judge presid-
Ing, and they gave notice of appeal to the Supreme Court
of North Carolina. The State made motion to docket
and dismiss this appeal, which motion was allowed and
the action of the Judge of Superior Court of Buncombe
County sustained. State v. Lea, 203 N. C. 316. Again
petitioners sought review by this Court, and on Decem-
ber 19, 1932, this Court denied the petition for writ of
certiorari. Lea v. North Carolina, 287 U. S. 668, 77 L. ed.
[i76. In both petitions briefs were filed in this Court in
behalf of defendants and the State of North Carolina.

In those petitions to the Supreme Court of the United
States and in the briefs in support thereof, these peti-
tioners presented to this Court the identical question
they are now seeking to have reviewed here. Their con-
tention then was, as it now is, that the crime if committed
ul all “was committed outside of North Carolina and be-
yond the reach of its courts”; petition in Lea v. North
Carolina, Nos. 506 and 507, Supreme Court of the United
States, October Term, 1932, page 3, and brief in support
thereof, page 28, Exhibit No. 5, R. p. 442.

The judgment of conviction in the Superior Court of
Buncombe County having thus been affirmed by the Su-

s
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preme Court of North Carolina, and two petitions for
writs of certiorari having been denied by this Court, the
cause was regularly remanded to the Superior Court of
Buncombe County, North Carolina, and when petitioners
forfeited their bonds when called in the Superior Court
on the fourth Monday in January, 1933, capias was issued
for each of them and extradition sought from Tennessee.

The affidavit made by Luke Lea showing their volun-
tary appearance, after receiving advice of counsel that
they were not subject to extradition, “for the reason that
they were not in the State of North Carolina at or about
the time of the commission of the acts charged in said
indictment,” appears on page 31 of the brief of adversary
counsel. All of the foregoing facts clearly appear in the
record, Exhibit 1 of the original petition being the record
of the proceedings in the State of North Carolina.

Petitioners sought asylum in the State of Tennessee,
and after a rendition or removal warrant had been issued
by the Governor of Tennessee, upon a requisition of the
Governor of North Carolina, petitioners sued out a writ
of habeas corpus, which was heard by Judge Cunning-
ham, and judgment filed on the 11th day of April, 1983 ;
and upon appeal from the adverse judgment of that Court
(R. p. 250) the Supreme Court of Tennessee, December
9, 1933 (R. p. 419), affirmed the judgment of the Court
below in a decision holding that these petitioners were
subject to removal to the State of North Carolina under
the extradition laws of the United States; and the peti-
tioners filed this application for a writ of certiorari to
have the said judgment reviewed.

In the original hearing before Judge Cunningham upon
the writ of habeas corpus, the petitioners succeeded in
bringing into the record the entire proceedings in the trial
in which they were originally convicted in North Carolina
(being Exhibit No. 1 aforesaid), and produced no other
evidence whatsoever except that contained in the affidavits

5

and petition filed before Judge Cunning.h.am, and a part
of this record, which were mere repetitions of matters
set out in the original proceedings.

ARGUMENT
1

THESE PETITIONERS HAVING VOLUNTARILY SUR-
RENDERED THEMSELVES INTO THE EURIS-
DICTION OF NORTH CAROLINA TO STAND
THEIR TRIAL UPON THE CHARGES PRE-

ERNING THE
FERRED, ALL QUESTIONS CONC
ORIGINAL RIGHT OF THE STATE TO HAVE

THEM REMOVED OR EXTRADITED, AND ALL
QUESTIONS CONCERNING THEIR RIGHT T(I)
RESIST THE SAME, WERE THEREBY TERMI-
NATED. -

The petitioners Luke Lea and Luke Lea, Jr., are Iﬁn(i‘eex:
bond in the sum of $30,000.00 al.nd $20,000.00 ;:_ac ,VOI_
gpectively, for their appearance 1n North Can:)f 111;1, A
untarily entered into to abide the judgment o : e zt
preme Court of North Carolina, and ::).re, there or.elz, n
in position to maintain this action,. having volunt.am 1\3}7 eil}-;
tered into their said bonds for their appearance 1n INOT

rolina.

C&By voluntarily giving bail to appear, th.e purposg olti
the removal proceedings had been accomplished, ap ;.1
questions in controversy in the habeas 9orpgs and in the
removal proceedings terminated, and likewise the ql}lles(i
tion whether there was a right then to remove them ha

heen terminated.

Unverzagt v. U. S., (C. A.1925) 5 Fed. (2d) 494;
Stallings v. Splain, 253 U. 8. 339; :
Respublica v. Arnold, 3 Yeates, 8 Pa. 263;

Dodge’s Case, 6 Mart. (La.) 569;

Statta ». Buyck, 3 S. C. L. (1 Brev.) 460; 1
U. S. Ex. Rel. v. Tittemore et al., 61 Fed. (2d)198%0,
Cyelopedia-of Federal Procedure, Vol. 5, Sec. ;
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It is axiomatic that habea
: $ corpus cannot be
substitute for writ of error or appeal. used as a

This is a conspiracy case. The o
i.ng the Bank occurred in Buncombe ‘gszni(;fsl\?cfr(ti}?fézud—
lina. On proof that such conspiracy was, formed roci
that thereafter overt acts were committed in further .
thereof, all the conspirators were guilty, even th:l?;}?

they were not i
ki personally present at the time of the overt

St-msskeim v. Dailey, 221 U. S. 281;
Pierce v, State, 130 Tenn. 44; ’
12 C. J., 669; ’

State Ex Rel. ». Bacon, 164 Tenn. 404.

Petitioners having voluntarily entered their appear-
ar‘lce before the Superior Court of Buncombe County
with full knowledge of their rights and upon legal advice,

waived all inquiry into the matte :
; r of the right
Carolina to demand their appearance, ght of North

G'r-a:cie et al. v. Palmer et al., 8 Wheat. 699
Smith v. Jones, 76 Me. 138; ,

In Re: Popejoy, 26 Colo. 32, 77T A. S. R. 222,

Any right which one has to dispute the jurisdiction of

7

“When bail is given, the principal is regarded as
delivered to the custody of his sureties. Their do-
minion is a continuance of the original imprison-
ment.”

Taylor v. Taintor, 83 U. S. 366, 371;

Ez parte Wm. P. Carroll, 86 Tex. Crim. Rep. 301;

Nicolls v. Ingersoll, T Johns. (N. Y.) 152;

Ruggles v. Carey, 3 Conn. 421;

Respublica v. Gaoler, 2 Yeates (Pa.) 263;

Comm. v. Brickett, 8 Pick. (Mass.) 140;

Boardman v. Fowler, 1 Johns. Cas. (N. Y.) 418;

Wheeler v. Wheeler, T Mass. 169.

Petitioners voluntarily submitted to the jurisdiction of
the Superior Court of Buncombe County, North Carolina,
and were tried and convicted, then voluntarily entered
into bond for their appearance to abide the judgment of
the Supreme Court of North Carolina, and thereafter left
the State. They are in the same situation as escaped con-
viets, and are, therefore, fugitives from justice. The
judgment of conviction conclusively established their
guilt, and all that is necessary to convert a criminal under
the law of a state into a fugitive from justice is that such
criminal should have left the State after having incurred

guilt therein.

a court, for any reason, must be asserted at the proper

time, and in the broper manner, or it will be considered

as waived. Roberts v. Reilly, 116 U. S. 80;

Ezx parte Wm. P. Carroll, 86 Tex. Crim. Rep. 301;

Ex parte Weinhause, (Mo. App.) 216 S. W. 548;

People Ex Rel. v. Mallon, 214 N. Y. Sup. 211;

y People v. Benham, 128 N. Y. Sup. 610; |

Ex parte Colcord, (S. D.) 207 N. W. 213; |

Ex parte Williams, (Okla.) 136 Pac. 597; 51 L. R. '
A. (N. S.) 668.

Strassheim v. Dailey, 221 U. 8. 278; ‘

Prentis ». Commonwealth (Va.) 5
_ . ) : Rand. 697;
Holliday ». Pitt, 2 Strange 985;
Chase ». Fish, 16 Me. 132-136;
McPherson v. Nesmith, 3 Gratt. (Va.) 237,

The right to resist extradition i
. 18 a personal right
which must be asserted at the first opportunity, and n%ay

be waived, as any other ri
3 , ght, and has : .
this case. been waived in

To say that one may be lawfully extradited upon indict- {18
ment and before conviction when the law presumes him :
to be innocent, and then to say that one may not be ex-
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tradited after conviction, which conclusively establishes
his guilt, is to assert a legal contradiction. The purpose
of the pertinent provision of the Federal Constitution,
and the statute enacted in aid thereof, is to eradicate
state lines, in order that the persons charged with the
crime may be apprehended and put to trial, and those
tried and convicted may be punished.

Biddinger v. Commissioner, etc., 245 U. S. 127;
Lascelles v. Georgia, 148 U. S. 537.

Acts done outside of jurisdiction, but intended to pro-
duce and producing detrimental effects within it, justify
a state in punishing the cause of the harm as if he had
been present at the effect if the State should succeed in
getting him within its power.

Strassheim v. Dailey, supra (Mass.) ;

Commonwealth v. Smith, 11 Allen 243;

American Banona Co. v. United Fruit Co., 213
U. S. 347, 356;

Simpson v. State, 92 Ga. 41, 22 L. R. A. 248; 44
Am. St. Rep. 75;

Commonwealth v. Macloon, 101 Mass. 1, 100 Am.
Dec. 89.

The provisions of the Federal Constitution and the
statutes enacted in aid thereof have never been construed
narrowly and technically as if they were penal laws, but
liberally, to effect their important purpose.

Biddinger v. Commissioner of Police, supra;
Appleyard v. Mass., 203 U. S. 222;
Roberts v. Reilly, 116 U. S. 80.

It is conceded on the record that petitioners voluntarily

entered their appearance and submitted to the jurisdic-

tion of the Superior Court of Buncombe County, North

Carolina, tments then pending.
Being thus before said Court and within its jurisdiction:

9

for trial upon the indictments then pending.

i ffense
it ight have been tried for any other offe: y
tﬁ};iyﬂrlr;}cgspeciﬁed in the pending indictments, with

out first having an opportunity to return to the State

i i luntarily
hich they were extradlt_ed (or voluntar
fgg’cr;l :‘a),vn& in so trying them z}galns‘c thglzoo:)d:gxgr;

i ht, privilege, oxr immunity secure )
Icllcl)erl(%ronstli)tution and laws of the United States 1s
thereby denied.”

elles v. State of Ga., 148 U. S. 637;
%Zj:tucky v. Dennison, 65 U. S. 717, 24 How. 66,
101;
Ex parte Reggel, 114 U. S. 642;
Kerr v. Illinois, 119 U. S. 436;
Mahon v. Justice, 127 U. 8. 700;
Cook v. Hart, 146 U. S. 183.

even if the second indictments were broader

Therefore, or even if

{n their scope than the original indictments,

they embraced new and distinct offenses, petitioners were

to the jurisdiction of the courts of

i ly tried and convicted
th Carolina, and were properiy t d cc
1'!fvftrhout the violation of any of their constitutional or

atatutory rights. Authorities supra.

nevertheless subject
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II

THE REQUISITION HAVING BEEN HONORED AND
THE RENDITION WARRANT ISSUED BY THE
GOVERNOR OF TENNESSEE, THE ASYLUM
STATE, THE BURDEN WAS UPON THE PETI-
TIONERS TO SHOW BEYOND REASONABLE
DOUBT THAT THEY WERE NOT IN THE DE-
MANDING STATE AT ANY TIME WHEN THE
ALLEGED OFFENSES WERE ALLEGED TO
HAVE BEEN COMMITTED. THE PETITION
CONTAINS NO SUCH ALLEGATION AND THE
PETITIONERS DID NOT CARRY THE BURDEN
SO IMPOSED UPON THEM.

Particular attention of the Court is called to the faet
that the petition nowhere alleges that the petitioners were
not within the State of North Carolina prior to the overt
acts of defrauding the Bank, and during the progress of
the conspiracy. We think the petition is fatally defective
in this particular. The case before Judge Cunningham
on habeas corpus was equally defective as to evidence in
that regard.

Ex parte Crowley, 171 Cal. 58, 151 P. 739;
Strassheim v. Dailey, 221 U. S. 286.

The most recent case on the subject is that of South
Caroling v. Bailey, 289 U. S. 412, 77 L. ed. 1292, We
here quote from what was there said on pages 421 and
422 (1297) :

“Considering the Constitution and statute and the
declarations of this Court, we may not properly ap-
prove the discharge of the respondent unless it ap-
pears from the record that he succeeded in showing
by clear and satisfactory evidence that he was outside
the limits of South Carolina at the time of the homi-
cide. Stated otherwise, he should not have been re-
leased unless it appeared beyond reasonable doubt
that he was without the State of South Carolina
when the alleged offense was committed and, conse-
quently, could not be a fugitive from her justice.”

11

The indictment was for a common-law corllvs[pma(géOT‘t;i
dates named in the indictment were from a:y;lc is, e
November, 1930 (R. pD. 70-74). But conspir rietimes
offense continuing in its nature—referred to S(;-, i
ns a “continuando” offense—and neither upo(ril o]
upon extradition is the State confined to the da

{n the indictment.

State v. Lemons, 18
State v. Peters, 107 :
State v. Burton, 138 N. C. 576;

2 N. C. 828, 109 8. E. 2705

N. C. 876,12 S. E. 74;
50 S. E. 244.

e shows that the conspiracy, apd
d in the accomplishment of _1ts
d both before and during
during which time
ght have entered

The record in this cas
the overt acts concerne .
he perio

urpose, extended over t. per’
ghaf charged in the bills of u%d.lctment, ;
glther or both of these petitioners mil

1 3 CY.
into the conspiracy allace B. Davis, codefendant

he record shows that W' : f
‘Wl’fh these petitioners, was within the Sta‘te, ha;;i hlS(; 1}11:11‘1;
nt Asheville, North Carolina, was there in active

i ts was engaged in
K's affairs, and by overt ac }
:irtr};einlzazut the designs of his co-conspirators, these

defendants.
244 Fed. 967;
Ex parte Montgomery, .
U. S. v. Kissell, 218 U. S. 601, 54 L. ed. 11(258,L -
Hyde v. United States, 225 U. S. 347, 5 . ed.

1114;
U.S. v. Green, (D. C.) 115 Fed. 343.

omery, 244 Fed. 967, only a short

- irator
ithi in the company of a co consp}ra .
i e d in the indictment, but still at a

upon the time name ‘ :
:lc;:e I\)Nhe-n a conspiracy might have been entered into,

was considered gufficient. .
{n the Adams case, In re: Adams, T Law Rep. 386, dis

iti Volume 2, Section 588,
1 in Moore on Extradition, ct
;\:::: (;341). the Court held that Adams was & fugitive from

In Ex parte Montg
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justice, because he came into the jurisdiction after the
alleged crime of false pretense had been committed by
way of representation from Ohio to a merchandising
company in New York. Commenting on this, the writer
of the text says:

“We are free to admit that we do not perceive any
great flaw in the reasoning of the Court, restricting
it, as it was restricted by the facts in the particular
case, to offenses to the commission of which corpo-

real presence is generally recognized as not essen-
tial.”

The petitioners have not shown that they were not in
the State of North Carolina during the progress of this
conspiracy.

Doubtless, realizing this weakness of their position, pe-
titioners seek to substitute for evidence two technical
propositions, neither tenable: (a) that the demurrer to
the original petition for habeas corpus admits that they
were not in North Carolina when the crime was com-
mitted (petition p. 2); and (b) that the Supreme Court
of North Carolina, in its opinion, says they were not
(petition page 2). As to the first proposition, it is un-
tenable because the relators put all of their evidence in
their petition for writ of habeas corpus, and the demurrer
is the equivalent of holding it insufficient, as indeed it
was under the standards of this Court. As to the second,
in the quoted remark of the Supreme Court, that Court
was stating the contention of the defendants, arguendo.

The averment by petitioners in regard to their presence
in North Carolina may be found on page 52 of the Record,
first paragraph, in which they say they voluntarily came
into the jurisdiction, “although they were not within the
State of North Carolina at or about the time of the al-
leged offenses charged in the bill of indictment.” This,
from its context, evidently refers to the date named in
the bill. At any rate, it is wanting in that specific state-
ment of fact requisite to carry the burden resting upon
them, and we have nowhere foynd any case where a gen-

13

rely relative in its nature,
eral statement of that sort, pu terretaﬁon gl

btless reflecting the in . F
z:lli(;ier%ziuned by the pleader, has been accepted as satisfac

ti-

tory evidence of absence from the State. }];’)ut t}:ﬁﬂgg eld
tioner Luke Lea, Jr., is so unfortunate as tp ave ;h .
in the record an admission th]z;t }]Se was I;,l:esli\Id(;l P
in the home of Wallace 3. av1§, ;
%I;,a;klnand his alleged co-conspirator, 1n July or iug:vsa d
1930 ,While as the evidence discloses, the m’s%;i i}]; R
, ; Petitioners 1
ress, dum fovet opus. ( h
1rl:cf))rl*'((i)gof trial in Superior Court of Buncombe County

h Carolina, page 640.) ) '
No;:lis failure of petitioners to establish ;chelx(; z?ste;lr:;:
from the demanding state goes to the subs a.nrcely i
defense, and is not relieved bx.y matters ofda p;lnding o
nature relating 1o the pleadings. The dem

i be as-
has never conceded such absence, and it cannot

: : ¢
gpumed. The question is not moot; and in this aspec

the case is not even novel.

I

THE PETITIONERS ARE I;%(i;’{l‘évgs Alg{T(l)g’IL éli\sf,
ICE, WITHIN THE ME -

;‘ECTION 2, OF THE UNITED STATES5§7%NF;;I‘];-
TUTION, AND REVISED STATUTES :

LATING TO EXTRADITION.

The defendants were corporeally %?fsen}i: i;ledNVng:E
ina i itutional sense while char
Carolina in the consti Y ot
i hey were physically P :
¢rime, inasmuch as t /ere e
their conviction fled from g
e the petitioners voluntarily came to

d shows that untarily
:.;(i:;) rState, submitted themselves to the jurisdiction (;f :gg
Clourt, and were convicted ; gave pbond to reappea

abide the judgment, and afterwards took asylum in the
Biate of Tennessee.
‘hat a person may v1ola1:ett’;clh<::1 l1
i y i 11 settle
heyond its borders 18 we .
lnll.(n the State, be physically present therem,

aws of the State while
aw; he may then come
and, finding

e

K
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ral and legal requirement of

mo :
Tennessee, fills every tution. Article IV, Section 2,

{ugitivity under the Consti
2d paragraph, provides:

“A person charge
ony, or other crime,

himself charged with his crime, then literally, morally,
consciously, legally and technically flee from justice. The
fact that he was corporeally present within the State and
fled from justice can have no necessary logical connec-
tion with either the place where the crime was committed
or the time of its commission, and none, as we can see it,
under the wording of the Constitution. That is to say,
the Constitution looks only to the charge and to the fugi-
tivity, which latter element, of course, involves a physical
presence at some time within the State. In this case the
jurisdiction of North Carolina attached to these petition-

ers when they voluntarily surrendered within the State
and stood their trial.

If the principle announced in Hyatt v. Corkran, 188
U. S. 691, is to stand upon any rational basis, it must be
' . . confined to cases presenting the same factual situation;
' 1 otherwise it is completely at variance with the plain word-
| ing of the Constitution and its declared purpose.

i i fel-
d in any state with treasomn,
who shall flee fro(;n ]ustdwe% ajcr;l(i
o
in another state, shall, on deman
beef:(\)xl‘éixirde 1zﬁl‘chority of the state from Whlcé:l }i? gle;lg,
%)é delivered up to be removed to the state ha

jurisdiction of the crime.” . 1
The constitutional provision ‘referred. to 11s .n(gzrpizx:a '
put remedial, and should be given 2 libera ;: P
‘tlon, in order that it may effectua.te its purpod v M
That purpose is well expressed in Appl?yar ;
chusetts, 203 U. g. 222, 227, 51 L. ed. 163:

ituti isi ing to fugitives
gt nstitutional provision relating |
frorrfl}}?]sctoice, as the history of 1.ts adqptlon ?lll Sh&\&
is in the nature of a treaty stipulation ender:ﬁicient
for the purpose of securing a prompt an

s ; imi s of the several

administration of ?}:}31 ecglll‘f:t}'léilnézgl o e eanie oF

o 'J'-, We will say further that if the Court should go into states—an obJI(:zgC O nd which each state is bound, in
1 | the question of the presence of the eriminal within the the entire country, A faithful,

i he Constitution, to recpgnizq. A\ fai
ﬂglehty tso ;Cni?orcement of that stipulation 1s vital 'tlo
B are of the states. A}n&l VVlhl e

ithi imits o e law,
1d take care, within the lim1 :
‘tlhsz:t? t:hzhg;lghts of its people a,re_pro‘cea‘é’ce(}i1 a%arll?srtl
illegal action, the judicial authorities of the

should equally take care that the provisions of the

Constitution be not so narrowly interpreted as to

i tate to find a
ders against the laws ofas a
;2?rk2§r?eiflinasy1um in the territory of another state.

State, or his absence therefrom, at the time the alleged
crime was committed, as having a bearing on the possi-
bility of his having committed the crime, it would go in
the face of the principle so often stated by this Court, that
on a habeas corpus proceeding growing out of extradi-
tion the Court will not consider the question of guilt in
any aspect, and more especially upon the question of
alibi.

Neither the Constitution nor the Act of Congress says
anything about being in the State at or about the time the
crime was alleged to have been committed. The presence
of these petitioners in the State of North Carolina during
their trial, actively participating in it, giving bond for
their appearance, voluntarily submitting themselves to
the jurisdiction of all the courts of the State, trial and
appellate, while so physically present, and their subse-
quent evasion of the process of the Court and asylum in

T

- T

e, -
e

under such an interpretation: Is ’Fhe
ision sufficient to cover that most im-
f society in relation to erime, the ‘ren—
f an escaped convict who has liter-

The question is,
gonstitutional prov
portant necessity o
dition and removal o?

\ly fled from justice? . :
3 {Nhen is a man charged with crime, an(i for hc;wsg?:ié
Technically, no extradition can be had, o Tc}in::rsh,owever
the charge is put into some legal form. s ad,o iy thé
tn n matter of procedure and has nothing to dc

==

——
I Tl T
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d.eﬁnition of the term “charged,” as used in the Constit

tion; otherwise, the murderer who has fled immediat Iu-
after the crime and before legal accusation would be ie -
mune from removal from the asylum state, The charzr:

existed before indictment, and ¢ ;
. ) oes not m
with conviction, erge into or end

Hughes ». Pflanz, 138 Fed. 980.

T}_1e common-sense view of the matter, and one entire]
.cons1stent with the express wording of the Constitutio £
is that the charge or accusation continues, as is stated 1nn’
}{ughfzs v. Pflanz, supra, until the criminal has expiated
h}s crime. In that view of the matter, a person who has
violated the laws of the State, although not corporeall
pre&_’.enjc,and who has afterwards submitted himself t<})’
fts Jurisdiction, becomes in a very real sense—and there
is rfo_ doubt within the meaning of the Constitution—a
fugitive from justice, when he flees that jurisdiction in
order to avoid the consequences of his crime, that is to
say, the measure of justice which the law has ,prescribed.

Nothing, however could be add
g, hov 3 ed to the completeness
of .the d1s<.:uss1on of this phase of the case by Justice
Swiggart, in the opinion in the case found on pages 413

to 415 of th : age
et e Record, to which we respectfully invite at-

VICTION IN NORTH CAROLIN
NA IN A DIRECT
PROCEEDING, AND THESE MATTERS SHOULD

BE ELIMINATED FROM PRE
il SENT CONSIDER-
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as presented by those petitions, should not again review
the voluminous record submitted by these petitioners in
a collateral proceeding with the same end in view.
Notwithstanding the claim to the contrary, these peti-
tioners have presented nothing new in the record in this
respect.
" In the petition on page 3, petitioners make an assign-
ment of “new Federal questions of substance involved.”
On page 5 they make an assignment of “the Federal ques-
tions of substance not heretofore decided by this Court.”
The two sections are confusing and conflicting. By
analysis it will be seen that on page 3 the Federal ques-
tions involved are said to be (1) ‘“that the petitioners
were not within the State of North Carolina at or about
the time of the commission of the erimes charged,” ete.,
and (2) “that the entire proceedings in the courts of
North Carolina, under which the custody of petitioners
was had and convictions were obtained,” etc., were abso-
lutely void under the due process and equal protection
clause of the Fourteenth Amendment to the Federal
Constitution.

Under section 3, on page 5, it will be found that this is
elaborated into five sections; only section 5 of which, on
page 8, relates to the alleged irregularities and invalidity
of the proceedings in North Carolina.

Petitioners are clearly in error in their statement that
there is anything new in their presentation of this subject
at this time. A brief examination will show that they
were all presented to this Court under the former peti-
tions for certiorari above referred to.

But that there should be no mistake about the matter,
we say now, as heretofore when the proceedings in North
(Carolina were brought here for direct review and dis-
posed of by this Court, as set forth above, that due proc-
ong of law was observed throughout the proceedings in
North Carolina, and the objection of the petitioners re-
lnfe to procedural matters which this Court will not re-

view,

=
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We, therefore, respectfully urge that the petition for

it of certiorari be denied. '
B Respectfully submitted,
DENNIS G. BRUMMITT,

Attorney General of North Carolina;
A. A. F. SEAWELL,
Assistant Attorney General of North Carolina;
A. H. ROBERTS,
A. H. ROBERTS, JR.,
Counsel for Respondents.

The contentions made by the petitioners in this respect,
and the charges made against the procedure in North
Carolina, are found and discussed on pages 41-46 of the
Brief ; by an examination of the petitions heretofore pre-
sented to this Court in former certiorari proceedings,
and more particularly by examination of petitioners’
voluminous Exhibit 1, they will be found to be a rehash
of the charges there made. We do not consider further
answer to them necessary here except to say: (1) the
allegation of fraudulent recitals as to the venue in the
indictment is unjust, untrue, and extravagant, and arises
solely out of the mistaken notion of law with respect to
common-law conspiracy entertained by original counsel
for petitioners; (2) there is no evidence whatever of
either fraud or packing of the jury panel, and the jury
in the main instance was drawn in exact accordance with
the law existing at the time of the alleged offense, as well
as the amendment thereto complained of by petitioners
as being ex post facto; and (8) the question of the legal
existence of the trial court involves only matters that
have been passed upon by the Supreme Court of North
Carolina in numerous instances, and passed upon again
directly in the present case adversely to the position
taken by the petitioners; all of which matters were con-
sidered and passed upon adversely to petitioners in their
two other petitions for writ of certiorari to this Court
referred to above.

No inquiry may be made in this collateral proceeding
into the sufficiency of the indictment, the constitution of
the jury, or other matters not affecting the jurisdiction
of the trial court.

Glasgow v. Moyer, 225 U. 8. 420;
Howard v. Fleming, 191 U. S. 126;
Madtter of Spencer, 228 U. S. 652;
Drew v. Thaw, 235 U. S. 432.
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APPENDIX
From Consolidated Statutes of North Carolina

Sec. 4625. Defects, which do not vitiate—No judg-
ment upon any indictment for felony or misdemeanor,
whether after verdict, or by confession, or otherwise,
shall be stayed or reversed for the want of the averment
of any matter unnecessary to be proved, nor for the omis-
sion of the words “as appears by the record” or of the
words “with force and arms,” nor for the insertion of the
words “against the form of the statutes” instead of the
words “against the form of the statute,” or vice versa;
nor for omission of the words ‘“against the form of the
statute,” or ‘“against the form of the statutes,” nor for
omitting to state the time at which the offense was com-
mitted in any case where time is not of the essence of the
offense, nor for stating the time imperfectly, nor for
stating the offense to have been committed on a day sub-
sequent to the finding of the indictment, or on an impos-
sible day, or on a day that never happened; nor for want
of a proper and perfect venue, when the court shall ap-
pear by the indictment to have had jurisdiction of the
offense.




