Judge Cristy and the Grand Jury

The whites who murdered Joseph Kahahawai almost escaped without facing trial. Despite
overwhelming evidence, a majority of the members of the Grand Jury convened to examine the
evidence were strongly set against returning any indictments in the case. It was essentially one
person, Judge Albert M. Cristy, First Circuit, Territory of Hawaii, who was responsible for
getting the Grand Jury to indict the defendants.

The Grand Jury convened on Thursday, January 21, 1932. Based on the names of the Grand Jury
members it appears that nineteen were Caucasian, one was Hawaiian and one was Chinese. The
Grand Jury began deliberations on Friday. Early on during their deliberations, it was clear from
questions the Grand Jury had for Judge Cristy that they were looking for reasons not to indict.
Judge Cristy re-emphasized the need for them to be impartial. Later the Grand Jury foreman
indicated that twelve grand jurors had voted that no bill should be presented against any of the
defendants for first degree murder or kidnapping. Judge Cristy refused the no bill and
admonished the Grand Jury to not act hastily and directed them to reflect upon their duty. He
then adjourned the Grand Jury until the following Tuesday. One of the grand jurors, E.E. Bodge,
asked Judge Cristy, “Do I understand you are not accepting this report?” Judge Cristy responded:

There has been nothing presented to me. The Court refuses to accept any further report
until the Grand Jury deliberates further upon matters of serious import to the Territory.
After Tuesday | will talk to you. I will ask you to seriously deliberate upon it until you
return for your deliberations at 10 o’clock on Tuesday next.

The next Tuesday, Judge Cristy excused E.E. Bodge from the Grand Jury because Mr. Bodge
had just accepted an appointment to the newly-created Police Commission. Mr. Bodge stated he
was willing to serve in both positions, but he agreed with the judge’s decision. Judge Cristy was
also worried that jurors would side with the defense and justify the kidnapping and murder as an
honor killing under the “unwritten law.” He told them that under the laws of the Territory of
Hawaii no man call kill another unless in legitimate self defense or unless as a police officer
justified by official duties. Judge Cristy explained that “Under the laws of the Territory the
taking of human life by private citizens, in the nature of a lynching or its equivalent, is prima
facie murder. . . .” Judge Cristy, who was white, asked the jurors to “lay aside all race prejudice”
and impartially deliberate on the matter before them. After answering more questions from the
jurors Judge Cristy assured them he had no intention to “coerce the minds of this jury” and the
Court was under a solemn duty, as were the jurors. He also told them:

Further, let’s get down to common sense on the situation. You are all religious men, as |
know, and God has not left this world for an instant, and if you will sit with your God and
your conscience under the evidence, your duties will clarify themselves in your own
minds.

Right to No Bill?

A juror insisted they had voted a no bill on the indictments on Friday and the foreman was
directed to report the no bill to the judge. The juror asked “Have we a right to bring in a bill or



no bill?” Judge Cristy responded that he was not trying to coerce their consideration of the facts,
however:

No matter is finished by this Grand Jury until a report is received in open Court and filed,
and this Court refused at the last session to receive and file a report, feeling it was
necessary for the Jury to further consider the facts and the law, so there is no finished
business until the jury is ready to make a report in open Court and the Court receives and
files that report.

Not a Threat But Deliberations Are Not Completely Sealed

A juror then told Judge Cristy that he thought some of the jurors did not understand or were
purposely evading their oath of office. Judge Cristy responded:

Those matters | will have to leave with you in your own consciences. Frankly, this is a
thing for your information, and you will please not take it as a threat from the Court, but a
thing you are entitled to know, — The deliberations of this jury are not completely sealed
from any investigations; that if it appears from this Court on proper motion that there has
been a situation requiring action by the Court, the Court can require evidence to be taken
as to what transpired in the Grand Jury room. So, don’t for a moment go under the
misapprehension there is no way in the world by which matters which are pertinent to the
administration of justice cannot be investigated and disclosed. | am not saying that in any
way for the purpose of attempting to coerce you, but so you may understand that the
Grand Jury is a body for one purpose and one purpose alone,— that is to listen to the
evidence and perform the duties necessary under the evidence . . . .

Manslaughter?

Another juror asked if they voted a “no bill” on all three charges whether they should then vote
on manslaughter. Judge Cristy answered that a manslaughter indictment was not before them.
Another juror asked if after the Grand Jury was discharged whether any member has “the right to
show the records as to how he stood, as a protection for himself and the community in which he
lives?” Judge Cristy responded:

The only answer | can give to you on that is that the community and the Court know that
it requires the vote of twelve men to bring in an indictment, and if, for reasons that are
legitimate and not within the instructions the Court has given this jury, the jury is unable
to get twelve men to do what might thereafter appear to be a miscarriage of justice, the
juror will have to content himself for the time being with the fact and knowledge that the
community has not gone insane, and will recognize the fact that there are some on one
side and some on another, and any censure that might be raised, if censure was necessary,
which the Court is not indicating any opinion on, it would be of course directed towards
those who had committed the censorious act. Whether ultimately the facts as to the sheep
and goats, if that condition prevailed, were opened, is a matter for time hereafter to tell
and not for the time being.



Judge Cristy then informed the juror that it would be a misdemeanor punishable with a fine to
disclose the Grand Jury proceedings.

The Grand Jury took another vote and it came out the same as the previous week, except that it
was nine for and eleven against indictment because one jury member had been dismissed by the
judge. But when Judge Cristy came to hear the vote, the jury foreman told him that he did not
have a report to make. They broke for lunch and during this break one of the jurors read an
editorial in the Star Bulletin which stated that given the evidence, an indictment was the only
proper action by the Grand Jury. This editorial was passed to the other jurors. Another vote was
taken, but still there was no indictment and the jury foreman again refused to make a report. This
was followed by another vote in which the defendants were indicted for murder in the second
degree by a vote of 12 to 8. Judge Cristy accepted the report along with the resignation of two
jurors who had voted against the indictment.

Judge Cristy Requests Legal Research

After the defense filed a motion to quash the indictment, Judge Cristy took the unusual step of
writing a letter dated January 30, 1932 to Lawyers Cooperative Publishing. He asked if their
research department could research the legality of his actions before the Grand Jury, including
whether the Court had authority to refuse a report of a “no bill” and to “call upon Grand Jurors
for further calm reflection so that their judgment ultimately cannot be exercised on the ground of
ignorance of the law or hasty judgment.” He also asked about the power of the court to resubmit
the matter to the same Grand Jury as he had done, whether his directions to the jurors were
“coercive in a legal sense,” and what the judge’s rights are under these circumstances. Judge
Cristy also asked whether the defendants’ attorneys had the right to examine minutes of the
Grand Jury’s earlier deliberations, when they had attempted to return “no bills.”
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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIE,
TERRITORY OF HAWAII,

TERRITORY OF HAWAIT, g
vS. )
GRACE FORTESCUE, THOMAS H. 3
MASSTE, EDwARD J. LORD and )
ALBERT 0. JONES, %
Defendants. )

CERTIFICATE;

AFFIDAVIT OF GRACE FOHTE&CUE,
AFFIDAVIT OF THOMAS H. HASSIE;
AFFIDAVIT OF EDwARD J. LORD;
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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT,
TERRITORY OF HAWATII.

TERRITORY OF HAWAIIL,

V8.

T W N

GRACE FORTESCUE, THOMAS H.
MASSIE, EDWARD J. LORD and
ALBERT 0. JONES,

Q-

Defendants.

LORVNEPPRE NP

CERTIFICATE

Come now THOMPSON & WINN, counsels of record for
Grace Fortescue, Thomas H, Massie, Bdward J. Lord and
Albert O, Jones, and certify that the affidavits
attgched hereto are made in good faith.

2V
Dated, Homolulu, T. H., Marchffﬁié, 1932.

THOMPSON & WINN /
/ﬂé;‘ZAQ¢/% /. HA At fitsftn

Frank E, Thompson

— .
Montgome E.\Winn






TERRITOFY OF HAFATI,

GRACE FORTESCUE, THONAS E.
MiSSIE, EDWARD J. LORD and
ATBERT O. JONES, {

(

Defendants. ;

ARRPTDAVIT OF GRACE IFOETESCUR

TERRITORY OF HAWAIT,

) ss.
CITY AND COUNTY CF HONOLULU. )

4}

-GRACE FORTELECUE, being duly swern, depoges and says:
That she is one of the four defendants in the above
entitled cause and matfer, znd that she believes and there-
fore avers the fact tc be *thzt the Honorable A. . Cristy,
Second Judge of the Circuit Court of the First Judiecial
Circuit, Territory of Hawaziil, has a personal bias or prejudice

aid cause

-4
b

wn

ner znd the other three defendants

ct

agains 1
and matter, and for that reason seeks that he be disguslified
from further proceeding therein,

The facts and reasons for the belief that such bias
or prejudice exist are as follows:

(1) That the said Honorable A, ¥. Cristy after
having been repeatedly notified by the members of the Terri-
torizl Grand Jury that they had returned a nc dill against
the affiant and the tht?e othor defendants on the charges
of first degree murder, second desree murder and kidnanning

refused to accent the report of no 5ill refurned by the

4

rand Jury und ceoerced the Grand Jury into brincing in a

t

rue vlll of second degree murder zgzainst sald four defendants,





(2) That at the arraignment of the affiant znd
the other three deferndants on Friday, the 28th dzy of January,
1932, counsel for defendants recuested the Honorable A, .
Cristy, the presiding judge, to grant a continuance of one
week within which to plead, and that thereupon Barry O.
Ulrich, Fss., Special Prosecutor, in open court consented
to the resuvest, saying in substance that such a continuance
was ordinarily zranted zs a matter of cowrse, but that the
Honorsble A. I, Cristy despite the consent of the City and
County Attorney refused to grant the continuance renuvested

but ordered the defendants to appear =t the howr of 1:30

'

n.m. on dondzy, the first day of Februzry, 1932, to nlead

(3) That 2t the arraignment of the affiant £nd
the.-other three defendants on Friday, the 28th day of January,
1932, counsel for defendants presented te the Honeorable A,
¥, Cristy, the presiding judgze, a motion that the affiant
be released on bail of Five Thousand Dollzars, and the other
three defendants on bail of Two Thoussnd Dollars each; that
thereupon Barry 2. Ulrich, Esc., Special Frosecutor, in
open court stated to the court that he, representing the
Territory of Hawali, would consent to the defendants being
released upon the same bail as the defendants In the case
of Territecry of Hawail vs. Ben Ahakuelo et zl.; that there-
upon defendants' counsel informed the court that the bail
fixed in the latter case was in the sum of Two Thousand
Dollars for four of the defendants and Two Thousand Five
Hundred Dollars for the remaining defendent, but that tne
Honorable 4. . Cristy despite the remarks of the szid

Barry S, Ulrieh, Bsn, fixed the bail of the affiant and the






agsurance from the Secretary of the United States lNavy

that cooperation would be ziven by the Navy Depariment

in keeping the defendants within the Jjurisdiction of the
court; that after having made said order the Honorable A,
M. Cristy ordered Captain Ward Wortmen to surrsnder custody

of the four defendants to Patrick K. Gleason, Sheriff of

the City and County of Honolulu, Territory of Hawell, to

be incarcerated in the City and County Jail,

{4) That on March 2nd, 1932, the four defendants

filed a motion that their triasl in the above entitled

cause and matter be continued and posiponed uniil Mondsy,
the 1ith dey of April, 1832; thet supporting seid motion !
was an affidavit of Frank 1. Thowjdson and Montgomery %,

Winn, reference to which is hereby made; thaet a hearing

was had on said motion at the hour of ©:15 A.¥. on

Saturday, the 3th day of March, 1932; that st said hearing
defendants' counsel stated to the court that Clarence S,
Darrow would arrive in Honolulu on March 24th, 1932, and
that it would be necessary to have et lsast ten days

for the said Clarence S. Darrow to properly prepare sald
case for trial; that John C. Kelley, fsqg., Public Prosecutor,
did not object to sald continuance, but in this behalf

said that he considered & continuance until Tuesday, the
29th day of lMarch, 1932, would be a reasonable continuance,

but that the Honorable A. M. Cristy, despite the fagt






thaet John C. Zelley, Isq. consented to heving the trisl
of ithe case postponed until March 2%9th, 1932, set the

case for trial oun konday, the 28th day of ”arch, 1932,

v} &@
Subsc¢i,h aﬁﬁ/gkawn to beioﬁL ne

this {a h V. 1932,
v

’Lz{,f

Notary Publlc, Wirst Jtdlclal
Cireuit, Territory of Hawaii.






IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT,
TERRITORY OF HAWAIT.

TEREITORY OF HAWAIT,
¥,
GRACE FORTESCUE, THOMAS H.

MASSTE, EDWARD J. LORD and
ALBERT 0. JONES,

A I T LSRR, W

Defendants,
AFFIDAVIT OF THOMAS H. MASSIE
TERRITORY OF HAWAII, )

CITY AND COUNTY OF HONOLULU. 3 o

THOMAS H, MASSIE, belng duly sworn, deposes and says:

That he is one of the four defendants in the above
entitled cause and matter, and that he belleves and there-
fore avers the fact to be thzt the Honorable A, M. Cristy,
Second Judge of the Circult Court of the First Judicial
Circuit, Territory of Hawali, has a personal bias or
prejudice against him and the other three defendants in
sald csuse and matter, and for that reason seeks that he
be disgualified from further proceeding therein.

The facts and reasons for the belief that such blas
or prejudice exist are as follows:

(1) That the saild Honorable A, ¥, Cristy after
having been repeatedly notified by the members of the
Territorial Grand Jury that they had returned a no bill
against the affiasnt and the three other defendants on the
charges of first degree murder, second degree murder and
kidnapplng refused to accept the report of no bill returned
by the Grand Yury and coerced the Grand Jury into brirnging

in a true bill of second degree murder against said four






- defendants.
(2) That at the arraigmment of the affiant and the

other three defendants on Friday, the 29th day of Janusry,
1932, counsel for defendants reguested the Honorable A. M.
Cristy, the presiding Judge, to grant a continuance of one
week within which to plead, and that thereupon Barry S.
Ulrich, Esq., Special Prosecutor, in open court consented
to the regunest, saylng in substance that such a continuance
wvas ordinarlly granted as a natter of course, but that the

Honorable A, ¥. Cristy desplte the consent of the City and

County Attorney refused to grant the continuance reguested
but ordered the defendants to appear at the hour of 1:30
n.m. on Monday, the first day of February, 1932, to
plead to said indictments.
(38) That at the arraigmment of the affiant and

the other three defendants on Friday, the 29th day of
January, 1932, counsel for defendants presented to the
Honorable A. ¥, Cristy, the presiding judge, a motlon that
the affiant and the defendants Edward J. Lord and Albert
0. Jones be released on bail of Two Thousand Dollars
each, and the defendant CGrace Fortescue on ball of Five
Thousand Dollars; that thereupon Barry S. Ulrich, Esg.,
Speclal Prosecutor, in open court stated to the court

that he, representing the Territory of Hawailil, would
consent to the defendants being released upon the same
ball as the defendants in the case of Territory of Hawaiil
vs. Ben Ahskuelo et al,; that thereupon defendants’ counsel
informed the court that the baill fixed in the latter case

was in the sum of Two Thousand Dollars for four of the

defendants and Two Thousand Five Hundred Bollars for the
£, but that the Honorable A. ¥, Cristy

-B.

remaining defendan






despite the remarks of the said Barry &£. Ulrich, Esg., fixed
the bail of the affiant and the other three defendants at
Fifty Thousand Dollars each umless he, the Honorable A.
¥, Cristy, should receive assurance from the Secretary of
the Unlted States Navy that cooperaticn would be given by
the Navy Department in keeping the defendants within the
Jurisdiction of the court; that after having made sald
order the Honorable A, M., Cristy ordered Captein Wward
Wortman to surrender custody of the fouwr defendants to
Patrick K, Gleason, Sheriff of the City and County of
Honolulu, Territory of Hawaii, to be incarcerated in

the City and County Jail.

(4) That on March 2nd, 1932, the four defendants
filed a motion that their trilial in the above entitled
cause and matter be continued and postponed until Monday,
the 1lith day of April, 1932; that supporting said motlon
was an affidavit of Frank E. Thompson and Hontgomery E. ¥inn,
reference to which is hereby wmade; that a hearing was had
on said motion at the hour of 9:15 a.m. on Saturday, the
5th day of March, 1932; that at saild hearing defendants!
counsel stated to the court that Clarence S. Darrow would
arrive 1n Honolulu on ¥arch 24th, 1832, and that it would
be necessary to have at least ten days for the saild
Clarence S, Darrow to properly prepare said case for trial;
that John C, Kelley, Esc., Publie Prosecutor, did not
obJect to said continuance, but in this behalf said that
he considered a continuance until Tuesday, the E28th day

of March, 1932, would be a reasonable continuance, but

-






that the Honorable A, ¥. Cristy, despite the fact that John
C. Xelley, Esy. consented to having the trial of the case
sostponed until March 29th, 1932, set the case for trizl

on Xonday, the 28th day of March, 1932.

L_’_,fﬁ/“’ Py A g7 D ’(‘-/ //‘fff M/x::,_/‘;‘v\

Subse 4 and.sworn to before me
this ?é%?day q?yﬁafcy, A, D, 1932,

o /K- ]
‘f,f’ Vi &/ @Q’L
Notary Public, Firsm/Judicial
Circuit, Territory of Hawali.






IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT,
TERRITORKY OF HAWAII.

TERRITORY CF HAWAII,
¥S.

GRACE FORTESCUE, THOMAS H.
MASSIE, EDWARD J. LORD and
ALBERT O, JONES,

Defendants.

TERRITORY CF HAWATI, )
CITY AND COUNTY OF HONOLULU. ;SS‘

EDwARD J. LORD, being duly sworn, deposes and says:

That he is one of the four defendants in the above
entitled cause and matter, and that he believes and there-
fore avers the fact to be that the Honorable A. M. Cristy,
Second Judge of the Circuit Court of the First Judicial
Circuit, Territory of Hawali, has a personal blas or
prejudice against him and the other three defendants in
sald cause and matter, and for that reason seeks that he
be disgualified from further proceeding therein.

The facts and reasons for the belief that such bias
or -prejudice exist are as follows:

(1) That the said Honorable A. Y. Cristy after
having been repeatedly notified by the members of the
Territorial Grand Jury that they had returned a2 no bill
against the affiant and the three other defendants on the
charges of first degree murder, second degree ;urder and
kidnapping refused to accept the report of mo bill returned
by the Urand Yury and coerced the Grand Yury into bringing

in & true bill of second degree murder zgainst said four

defendants.






(2)- That at the arfé.igmneﬁtof the affiant and the
other three defendants on Friday, the 28th dgy of January,
1932, counsel for defendants requested the Hénorable A. M,
Cristy, the presiding judse, to grant a continuance of one
week within which to plead, and that thereupon Barry 5.
Ulrich, Es3., Speclial Prosecutor, in open cowrt consented
to the rejuest, saying in subsitance that such a continuance
was ordinarily granted as a matter of course, but that the
Honorable A. M.Cristy despite the consent of the City
and County Attorney refused to grant the continuance
rejuested but ordered the defendants to appear at the hour
of 1:30 p.m. on Hondzy, the first day of February, 1832, to
plead to sald indlctments.

(3) That at the arraignment of the affiant and
the other three defendants on Friday, the 29th day of January,
1832, counsel for defendants presented fo the Honorable A,
¥. Cristy, the presiding Jjudzge, a moition that the affiant
and the defendants Thomas H. Massie and Albert 0. Jones
be released on bail of Two Thousand Dollars each, and the
defendant Grace Fortescue on ball of Five Thousand Dollars;
that thereupon Barry 3. Ulrich, Esg., Special Prosecutor,
in open court stated to the cowrt that he, representing
the Territory of Hawail, would consent to the defendants
being released upon the same bail as the defendants in the
case of Territory of Hawailil vs, Ben Ahakuelo et zl.; that
thereupon defendants' counsel informed the court that the
bail fixed in the latter case was in the swum of Two Thou-
sand Dollars for four of the defendants and Two Thousand
Five Hundred Dollars for the remaining defendant, but
that the Honorable A. M.Cristy despite the remarks of the
said Barry S. Ulrich, Es3. fixed the ball of the affiant
and the other three defendants at Fifty Thousand Dollars






each unless he, the Honorable A, ¥. Cristy, should receive
assurance from the Secretery of the United States Navy that
cooperation would be given by the Navy Department in keeping
the defendants within the Jurisdiction of the court; that
after having made sald order the Honorable A. M.Cristy
ordered Captain Ward Wortman to surrender custody of the
four defendants to Patrick K. Gleason, Sheriff of the City
and County of Honolulu, Territory of Hawali, to be incarcer-
ated in the Clty and County Jall,

(4) That on March 2nd, 1932, the four defendants
filed a motion that their trial In the above entitled
cause and matter be continued and postponed wmtil Monday,
the 1lth day of April, 1932; that supporting said motion
was an affidavit of Frank E. Thompson and Hontgomery
E.Winn, reference to which i1s hereby made; that a hearing
was had on said motion at the hour of 9:15 a.m. on Saturday,
the 5th day of March, 1932; that at said hearing defendants!
counsel stated to the court that Clarence S. Darrow would
arrive in Honolulu on March 24th, 1932, and that it
would be necessary to have at least ten days for the
sald Clarence S, Darrow to properly prepare said case for
trizl; that John C, Kelley, Esg., Public Prosecutor, did
not object to said continuance, but Iin this behalf said
that he considered a continuance until Tuesday, the 28th
day of March, 1932, would be a reasonable continusnce,
but that the Honorable A. ¥, Crilsty despite the fzct that
John C. Kelley, Esc. consented to having the trizl of the

ﬁg”






case postponed until March 29th, 1932, set the case for

trial on Monday, the 28th day of Harch, 1932.

[# - )

Subsc bgd and sworn to before me
this ?aﬁb@ﬁ ﬁarch, A, D. 193
\‘/ ’L/(/\wz/é(:{
Notary Public, First Judicial
Circult, Territory of Hawaii.






IN THE CIRCUIT COURT OF THE FIEST JUDICIAL CIRCUIT,

TERRITORY OF HAWAII.

TERRITORY OF HAWAII,
VS.

GRACE FORTESCUE, THOMAS H.

¥ASSTE, EDWARD J. LORD and

ALBERT 0. JONES,

Defendants,

TS, S, S, SR S P, WP L Nl S

AFFIDAVIT OF ALBERT O. JONES

TERRITORY OF HAWAII, )
CITY AND COUNTY OF HONOLULU. 3 .

ALBERT 0. JONES, belng duly sworn, deposes and says:

That he 1s one of the four defendants in the above
entitled cause and matter, and that he believes and there-
fore avers the fact to be that the Honorable A. M. Cristy,
Second Judge of the Circult Court of the First Judiecial
Circult, Territory of Hawaii, has a personal bias or pre-
Judice against him and the other three defendants in said
cause and matter, and for that reason seeks that he be
disgualified from further proceeding thereln.

The facts and reasons for the belief that such bias
cr prejudice exist are as follows:

(1) That the said Honorable 4. ¥, Cristy after
having been repeatedly notifiled by the members of the
Territorial Grand Jury that they had returned a no bill
against the affiant and the three other defendants on the
charges of first degree murder, second degree murder and
kidnapping refused to accept the report of no bill returned

by the Grand Jury and coerced the Grand Jury into bringing





in 2 true bill of second degree murder agalinst said four

defendants.

(2) That at the arrailgnment of the affiant and the
other three defendants on Friday, the 29th day of January,
1932, counsel for defendénts reqguested the Honorable
A, ¥, Cristy, the presiding Judge, to grant a continuance
of one week within which to plead, and that thereupon
Barry 8. Ulrich, Esqg., Special Prosecutor, in open court
consented to the reguest, saying in substance that such a
continuance was ordiparily granted as a matter of course,
but that the Honorable A. ¥, Cristy despite the consent
of the City and County Attorney refused to grant the
continuance reguvested but ordered the defendants to appear
at the hour of 1:30 p.m. on Honday, the first day of February,
1982, to plead to sald indictments,

(3) That at the arralgnment of the affiant and
the other three defendants on Friday, the 29th day of
January, 1832, counsel for defendants presented to the
Honorable A, ¥, Cristy, the presiding judge, a motion that
the affiant and the defendants Thomas H. Massle and Edward
J. Lord be released on bail of Two Thousand Dollars each,
and the defendant Grace Fortescue on bail of Five Thousand
Dollars; that thereupon Barry S. Ulrich, Esc., Specilal
Prosecutor, in open court stated to the court that he,
representing the Territory of Hawail, would consent to the
defendants being released upon the same ball as the defend-
ants in the case of Territory of Hawail vs. Ben Ahakuelo
et al.; that thereupon defendants' counsel informed the
court that the beil fixed in the latter case was in the sum

of Two Thousand Lollars for four of the defendants and Two

-2.






Thousand Five Eundred Dollars for the remaining defendant,
but that the Honorzble A. M. Cristy despite the remarks
of the said Barry S. Ulrich, Esg. fixed the ball of the
affiant and the other three defendants at Fifty Thousand
Dollars each unless he, the Honorable A, M. Cristy, should
receive assurance from the Secretary of the United States
Navy that cooperation would be given by the Navy Department
in keeping the defendants within the Jurisdiction of the
court; that after having made sald order the Honorable A.
¥, Cristy ordered Captain ¥ard Wortman to surrender custody
of the four defendants to Patrick K. Gleason, Sheriff of
the City and County of Honolulu, Territory of Hawali, to
be Incarcerated in the City and Cownty Jail.

(4) That on March 2nd, 1932, the four defendants
filed a motion that their trial in the above entitled
cause and matter be continued and postponed untll Monday,
the 11th day of April, 1932; that supporting said motion
was an affidavit of Frank E, Thompson and Montgomery E.
Winn, reference to which is hereby made; that a hearing
was had on said motion at the hour of 9:15 2.m. on Saturday,
the 5th day of March, 1932; that at sald hearing defend-
ants'! counsel stated to the court that Clarence S. Darrow
would arrive in Honolulu on March 24th, 1932, and that
it would be necessary to have at least ten days for the
sald Clarence 8. Darrow to nroperly prepare said case for
trial; that John €. Kelley, Esg., Public Prosecutor, did
not object to sald continuance, but in this behalf sald
that he considered a continuance wmtil Tuesday, the £29th

day of March, 1332, would be a reasonable continuance,

-3~






but that the Honorable A. M. Cristy, despite the fact that
John C, Kelley, Esg. consented to having the trial of the
case postponed until Mareh R28th, 1932, set the case for

trial on Yonday, the 28th day of March, 1932.

/ /l, p :
/ éy’£>¢2 ) [,/>J
*37

Subser ad and sworn to tefore me

thls x/g@ arch 1932,
/- fﬁi//’ 52Tbﬂ ;

Notary %blic, Fimt Judicial
Circuit, Territory of Hawaii.
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SoikaE,

Lo

(1) 7That he was a member of the Territorial Grand
Jury convened to lnvestigate the alleged kidnapping and
killing of one Joseph Kahahawal on January 8th, 1832.

(2) That at or about the hour of 1:30 o'clock p.m,
on Friday, the 22nd day of January, 1932, the Grand Jury
commenced their deliberation on the gquestion as to whether
or not a true bill should be rendered against any or all
of the defendants Grace Fortescue, Thomas H. Ma:sie, Edward
J. Lord and Albert O, Jones,

(3) That at or about the hour of 3:00 o'clock p.m.
on sald day the Honorable A. M. Cristy came intc the Grand
Jury room and instructed the Grand Jury.

(4) That after the Honorable A. M. Cristy instructed '
the Grand Jury, he, the said Honorable A, M. Cristy, retired
from the Grand Jury room, and that thereupon a ballot was
taken by the Grand Jurors as to whather or not a true bill
should be rendered against any of said defendants for first
degree nmurder. Said ballots were comted and twelwve of
the Grand Jurora voited that no bili should be presented for
first degree murder against any of the said defendants.

(5) That thereupon a vote was then taken by the
members of the szald Grand Jury as to whether or not a true
bill should be rendered against any of the said defendants
on the charze of kidnapping and upon the ballots beling
counted it was found that twelve members of tne Grand Jury

had voted for no bill against any and all of the deflendants






(6) That thereupon the members of *he Grand Jury
instructed said Harry Franson as foreman of the Grand Jury
to inform the Honorable A. M, Cristy that the Grand Jury
was ready to report to him that it had found a no bill against
each and all of the sald defendants on the charge of first
degree murder and on the charge of kidnapping.

(7) That thereupon the said Harry Franson did go
to the chambers of the Honorable A. ¥, Cristy and remained
there for approximately ten minutes and that at or about the
hour of 3:30 o'clock p.m. the Honorable A. M. Cristy, together
with said Harry Franson, returned to the Grand Jury room
and further instructed the Grand Jury and that at the
conclusion of his instructions to said Grand Jury did adjourn
said Grand Jury until the hour of 10:00 o'clock a.m. on
Tuesday, the 26th day of January, 1932.

(8) That on said occasion the Honorable A, M.
Cristy did say in substance that he refused to accept the
report of no bill which the Grand Jury was then and there
rezdy to render to him and that thereupon the said Grand
Juror E. E. Bodge did say to the Honorable A, M. Cristy
"Do I understand you are not accepting this report?" Angd
that in response to saild question the Honorable A. M.
Cristy did ssy in substance that he refused to accept any
report,that he refused to talk to the Grand Jurcors until
next Tuesday. That thereupon the Honorable A. M. Cristy
did summarlly adjourn the Grand Jury.

(2) That at or about the hour of 106:00 o'clock
a.m., on Tuesday, the 26th day of January, 1932, the Grand

Jury d4id again convene in the court room of the Honorable
A. M, Cristy and that thereupon the Honorable 4. M. Cristy

- did excuse Grand Juror E. E. Bodge from further service N
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excused the Honorsble A. M, Cristy did proceed to further
instruct the Crand Jury and requested Griffith Wight, Deputy
City and County Attorney, to present to the Grand Jury for
its consideration three dills zgainst the defendants, one
charging the defendants and each of them with first degree
murder, another charging the defendants with second degree
murder and a third charging the defendants with kidnapping.
(10) That about or at the hour of 10:15 o'clock a,.m.
the Grand Jury began the consideration of the three indict~
ments presented to them and at or about the hour of 10:55
o'clock a.m, reguested the Honorable A. M. Cristy to give

the Grand Jury further instructions on the law. That after

A

sald reguest was made, he, the Honorable A. M. Cristy,
agaln resumed the bench and again instructed the Grand Jury.

(11) That the Honorable A. M. Cristy left the
Grand Jury room at or about 11:20 o'clock a.m. That there-
after a vote was taken by said Grand Jurors as to whether
or not a true bill should be rendered agalinst any or all
of the defendants on the charge of first degree murder.
That a second vote was taken on the guestion as to whether
or not a true bHill should be rendered against any or all
of the defendants upon the charge of second degree murder.
That a third vote was taken as to whether or not a true
bill should be rendered against any or all of the defendants
on the charge of kidnapping and that upon the ballots being
counted upor the three occasicns they showed that eleven
members of the Grand Jury had voted for a no bill against
each and every one of sald defendants on each and every one
of the bills presented.

That thereupon and at or about the hour of 11:45

olelock- a.m. on said day, the Grand Jury instructed the






foreman of the Grand Jury to report to the Honorable A. M.
Cristy that they wished to report that they had returned
a no bill on all charges as to each and every one of the
defendants.

That thereupon the Honorable A. M. Cristy returned
to the Grand Jury room and upon his taking the bench Harry
Franson, foreman of szid Grand Jury, said to the Honorable
A. M, Cristy "I have no report to make®™., That thereupon
one of the members of the Grand Jury stated to the Honor-
able A, M, Cristy that "The foreman has been requested to
submit a report from this jury, and you have been brought
into the room for that purpose™. That thereupon the Honor-
able A. ¥, Cristy again refused to accept the report of no
11l returned by sald Grand Jury and adjourned the Grand
Jury until 2:00 o'clock p.m. of that day.

(12) That at or about the hour of 2:00 ofclock p.m,
sald day, the Grand Jury did again convene in the cowrt room
of the Honorable A. M. Cristy. That thereupon Harry Franson,
foreman of said Grand Jury, stated to the Grand Jurors
tnat it was necessary for them to bring in a true bill on
one of the three charges submitted and ordered the Grand
Jury to ageiln vote. That thereupon the Grand Jury did vote
on the question as to whether or not a true bill or no bill
should be rendered azgainst any or all of the defendants on
the charge of first degree murder, and a2s to whether or not
a true bill or no bill should be voted against amy or all
of said defendants upon the charge of second degree murder,
and as to whether or not a true bill or no bill should be
rendered against any cor all of said defendants on the charge

of kidnapping., That upon the votes being counted the

Lomey

ballots showed that eleven members of the Grand Jury had





voted for a no bill against each and every ome of saild
defendants upon each of the bills presented.

{13) That thereupon, the Grand Jury instructed its
foreman, Harry Franson, to advise the Honorable A. ¥. Cristy
that the Grand Jury was ready to make a report of no bill
against each and every one of the said defendants on all

of the charges presented. That thereupon the said Harry

Franson refused to report to the Honorable A, M. Cristy

and he, the said Harry Franson, did in substance say that
they were umder the law obliged to bring in a true blll
against the defendants and that he would not report to the
court until said true bill was brought in. That said Harry
Franson then asked the members of the sald Grand Jury whether
or not they had not read an editorial in the Honolulu SBtar-

Bulletin, a daily newspaper printed in Homolulu. That

upon severzl members of the Grand Jury having said that they
had read said editorial that thereupon said Harry Franson
did say in substance to sald Grand Jury that what was

sald in the editorial referred to correctly stated the law
and that there was no reason for calling him, the Honorable
A. ¥, Cristy, again because he had seen the Honorable A. H.
Cristy vetween the hours of twelve o'clock noon and two
o'clock p.m, that day, that is, during the luncheon recess;
that the Honorable A, ¥, Cristy had advised him as to what
the law was relating to Grand Jury and that he, the said

Harry Franson, knew the law,
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FRIDAY, JAWUARY 22, 1932,

VISION, FIRST JUDICTIAL CIRCUIT COUVRYT,

{at 3 o'clock p.m. Judge Cristy and the Court

the Grané Jury hocin.)
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THIZ COURT: I understand you want some instructions and





matter of this sharacter, if the evidence is
sufficient from credible witnesses to indicate that
the erime of kidnepping has been perpetrated

in the community. So that answers your guestion in
that respect. Is thers any other specific ¢uestion
of law the Grand Jurors would like to have answered?
A JUROK: On the penalty,- In 1915 it says five
yvears for kidnapping. That was exﬁendad later.

THE COURT: The penalty has been extended. Of course
the guestion of penalty is not a matter that you
need to worry sbout. It is 1ife or any number of
years in the discretion of the Court, subject o
the usual exscutive handling of it. A4ny other
matters?

A JUROR: Thsre is one more guestion. The indictment
calls for four names. Any of ithose names can be
deleted?

THE CCURT: The question there 1s a question of
general character as %o the dutiss of Grand Jurors
on evidence that may be presented befers them of

a credible character. If thsre is prima facie
evidence to indicete to the minds of an ordinery
cool-haaded individual that a number of persons

by various methods throughout the transaction of
the perpetraticn of a crime have been connected
with it, that is sufficient, and the jusstion of

degree of culpability mey be safely left to a \33
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trisl Jjury. Do not confuse that in your own ming.
In sitting as a Grand Jury, the primary purpose

of the Grand Jury, as expressed in the original
chargs, is, in the first instance, to prevent
malicious or Rix frivolous charges bve ing brought
against innocent people; and the second part of
your duty, however, and the graver rasponsibility,
is that every person whe by credible svidence has
been shown to be connected with any crime, thatl

is violation of any statute of ths Territory of

a criminal nature, hes been shown To be committed
and by credible evidsnce of parties they are shown
%o be connected with 1t, if 1% is shown the charge
is not frivolous, that those psrsons should be
compelled to stand their trial in the ordinary
course of regular procedure. The duties of the
Grand Jury have been so performsd when they so
prasent the matters to the Court. They have there-
by protected innocent peopls as to whom no connection

fxksmriow has been shown; they have prevented such

people from belng put to the expense and disgrace
of a trisl. On the other hand, in connection with
the general duties of grand Jurors, let me agaln
remind you in a cool, unimpassioned fashion, without
any desire to interfere with your discretion as

representatives of the community, let me remind

ot

you of those things in vour oath, that you should j

pragent ne one through envy, hatred or melice, ang,
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on the other hand, you should leave no one unpresented
through fear, favor, affection, gain, reward or hope
therefor. These are the responsibilities which the
community, by drawing you as Grand Jurors, has

placed upon you, and in thut same connection they

have not suggested you should search for any fanciful
defenses for those who have been identified with

g crime that has bean committed to your satisfaction
on credible evidence, and 'they should angwer therefor,
and their guilt or innocence bte determined by a trial
Jury. What may be done as tc defenses, which axte
personal to tersons agcused, the Grand Jury is not
concerned with, after they have convinced themselvas
by the testimony of witnesses who have been produced
here, whom they believe to be credible, that a crime
kas bsen committed, and that persons identified with
that crime by the tesftimony of those credible
witnesses are persons who should answer in the usual
course of orderly procedure, when that duty has been
performed. That is what you are here for, to be a
part of the judicial structure, and if you will

view your duties along those lines I think you will
find vourselves in very little difficulty. A4Are there
any other cuestions?

(Court snd Court Repcrter retire.)

e






{Judge Cristy and the Court Reporter reentered

the grand Jjury room at 3:30 o'cléck DI}
THE CCURT: Under the Statute 1t 1is provided that
the Court may at any time, 1if necessgity reguires,
further charge you upon your dutiss. From informa-
tion conveyed to the Bourt by your foremanj&t the
Court's request, that he thought you were about
ready for a partial report the necessity presents
itself to the Court to, in very simple language,
further charge you upon the situation in the Terri-
tory of Hawaiikin regard to crims in gensral, and
in connection with your duties. I do nct want
sny Juror under any circumstances %o feel that
this Court is interfering in agny respect with your
consclence nor with your deliberations or conclus-
ions on facts, but perhaps the structure of the
criminal procedure might be placed before you
for the enlightenment of thoses of you whom the
Court will ask to think it over,- The protsciion
cf the Grand Jury required by the Comnstitulon I
have explained to you. In other words, for iks
protection of innocent people ageipst the hasty
action of single indiriduals a Grand Jury has been
used by the common law $ExAxexize =nd adoptsd by

j? v 3 g 4 . o Tew % A~ T
the Constitution in our procodurs harse. Oh the

in the strict tsehnical sense, convietlon and
S






punishment, should be tried out and determined
by the Grand Jury. A Grand Jury's function is
quite preliminary from the standpoint of the
community, and 1t is a very careful and serious
situation that the Grand Jury has to face in
connection with the administration of criminal
law, and I want fo be sure thet in connsction
with the information given %o the Court thst you
gentlemen realize and thoroughly study over the
conclusions and after effects, rnot on single
individuals who may or may not have taxen the

law into their own hands, but upon the community
at large, and the further administration of
crderly criminal jurisdiction here; that in your
conclusions and presentments and your failures of
presentments you will understand &nd take the
full responsibilities upon your shoulders for
that result in connection with crimes that you
may have been recently considering. The Court
desires you to connect that duly with the adminis-
tration of all ¢riminal statutes here in the
Territory, the after affects that nmay flow there-
from, and, aftsr taking that into consideration,
your asction Phereon, after full end careful and
guiet consideration with your own conscisnces,

the resulls are then pressated to the Court.

Tha Court at thisz time is not greparvsd o Iacelive






Jusrers that whaetever procsedings you have had
before you, and whatever you have considered, that
you teke that mattsr with yourselves, with the
usual caution of disclosing the same %o others,
and reflect upon it, and reflect upon the con-
sequences of any actions on your part. The primary
guestion before the CGrand Jury is, first, have any
of the statubss of the Territory been viclated;
has a c¢crims been commitied as defined by the
statutes, not as #efined by individual men. If
credible evidence is produced before yocu, thers

is but one conclusion on that. IT the svidencs
produced before you is nct credible, that is another
quastion entirely. After you have determined

in your own minds as grand jurors whether a
criminal statute of the Territory has been
violated and a crime has besen committed, the only
remaining question before you 1s: Has credible
evidence identifiled those who are prima facie
“responsible for that crime. The guesiion as to whether
they should or should not te convicted, from the
matter of personal considerations, the guestion

of whether from some inner ITeeling of your own

I you might have

,
vou might Teell{¥my might Teel
committed the same thing, is not the quesilon,

because whether yvou committed 13, or I committed L

if a crime has te=sn comuitted we do it with
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the laws that are thers to be administered before
us. Whether or not we shall suffer punishment
therefor is, first, within the guestion of
conviction, and, second, a guestion of executive
power. So, the structure of our govermnment is,
first, &= from the standpoint of the Grand Jury,

to find as to whether a crime has been committed,
and the perpetrastors thereof xnown, and the

rest of procedure is orderly and proper trial,

with such defenses as may be permissible to be
admitted and considered by the trial jury, and

vhe gquestion of whether or not the perpstrators
shall be punished is a question within the executive
power of the Territory. If a crime has been
committed and the identity of the ¢riminals !znown, -
that is eriminals in the sense of the fechnical
provisions of the law, and the Grand Jury for
reasons refused under their oath to present an
mindicfment therefor, I'present to you the question
of anarchy in this community. Are you willing to
take the responsibilities for that situation? You
know our recial structure. ¥Whether that 1is

involved in any particular cess and in the particular
case before you is for your consideration, and not
mine. But, really, gentlemen, it 1s a very sserious
situaticn which I want you net tc act hastily on, |
and to reflect upon. If there 1ls any Juror who

-8






cannot conscientiously carry out his oath of offics,
he should resign immediately from the Grand Jury.

We are embarxing upon & very necessary tour of

duty. It 1s one that I do not relish any more than
you do. I will ask the Grand Jury to stand agdjournsd
nntil Tuesday morning at 10 o'clock and return for
further consideration upon the matters presented
before you. You are excused until Tuesday morning
at 10 o'¢locek. There ars the usual resirictions

as to the secrecy of your proceedings.

AUROR BODGE: Do I understand you are uol accepting.a
this report?

THE COURT: There has been nothing x® presented to
me. The Court refuses tc accept any further report
until the Grand Jury delibsrates further upon
matiers of serious import to the Territory. Affer
Tuesday I will talk %o you. I will ask you to
seriously deliberate upon it until you return for
your deliverations at 10 o'eclock on Tuesday next.

{Judze Cristy and Court Reporter retired

from the Jury Room. )
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SUPPLELNERTAL INSTRUCTION
Zlven to the Territerial Grandé Jury by the Honorsble
ALBERT M. CRISTY, Judge of the gecond Division of
the First Judicisl Circuit Court, on Tuesday,

January 26, 1932, at 10 o'clock a.m.

THY COURT: Before you begin your deliberations this
morning there are two or three matters that the Court
desires to c¢call to your attention. Ths first matier
ig, the Court has received since the last session

of the Grand Jury a communication from the rolice
Commission that was created by an act signed
subsequent to your last session, informing the

Court that Iir. Bodge has been appointed to the
Commission and haes accepted 1t, and suggested the
impropriety of a Commissioner on that body further
deliberating as a Grand Juror. The Court has commun-
icated with lir. Bodge and has informed him thsat

the Court feels the same way, that M¥r. Bodse, as

a person, might be subjected to considerable
criticism in occupying both pesitiens, and I am
therefore prepared tc excuse him from deting on

this body. So, kr. Foreman, if you will note on

the minutes that Mr. Bodge has been excussd.

LR. BODGE: I would like the other members 9f this
Jury %o understand I am not trying to evade any

-~

duty. I am perfectly willing %o serve on this jJury.

i)

I am not claiming any exexmption, but the Judge has

ruled it would bs impropsr for me %o S8rvs op both






of these bodies, and I should like to say I did

not xnow this appointment was going to be mads.

The first I knew of it was after the Court adjourned
on Friday. I was not conferred with at all, ang
when I conferred with the Governor later ne said

he had tried to get ms but was unable to do so. I
want it understood that I am not trying to evads
any duty.

THE COURT: The Court understands that, and I think
your fellow'®jurors undsrstand that. It would be a
matter that would be improper if it ecame up with

Py

any individual, and it came up after the Gourt
ad journed the Jjury until this morning, so I think
the mattser is completely clarified as far as the
Jury is concerned and as far as the Court is con-
gerned.

JURCR BCDGE: I want to have 1t understood that I
an perfectly willing to serve.

THE COUHXD: The Cpurt understands vhat.

Further, gentlemen, there are matiers which
the Court, under its perogative as taken last week,
further wishee to charge and instruet this jJjury.
Incigdents occurring outside of the Grand Jury room

ané vefore your consideration of the present cases
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with your minds so fixed and detarmined on perscnal
views of law and fact that you were preparsd 1o
prevent any indictment 1in matisrs now psunding so
far as vou are able to, notwithstanding what the
gvidence might be and novwithstanding what the
Court should advise the jury the law mlght bs.

This is said without any accusstion on the part

of the Court as to any member of this jury that

4]
ct
[
[¢]

vou in any respect were deliberately holdin
laws and the Court in contempt. I am not making
any such accusation. Howsver consclentious the

matters might have been, the

42

decision on thos

ng to criticise that situation

o
i

4]

e

Court is not atitempt
in the mind of any particular juror, but tne law
applicable to any case presented tefore you
ordinarily is explained by the prosscuting attornsy.
ITf there is any question about it, the instructions
of the Court as to the law are final, so far as

vou are concerned. In other words, yvou are the
judges of the credibility of witnasses and the

gxistence of prima facie facts, but the law you

from the Court to be the law, notwith-

1

b5
(14

must ta
standing what you, as individuals, think the law
is cr should be. Any Jjurcr who is wnwilling to
follow the law of any case as propoundsd by ths

izgd idea, howevsr coh~-

Court bzcause of any

4y
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scientiously arrivsed et, has but cng bonorable wa

of meetling such dilemms,- %het is Yo make his
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consclenticus difficulties known to the Court

and ke excused fror this body. 8o, right here,
gantlemsn, I want to emphasize 17 that situation
doss exist in the mind of any Jjurcr, that by

regson of his conscientiocus congictions he is not
prepered and has not been prepared or is not now
prepared to take the law from the Court and apply
it on the fact%s before him, then the Court is
w1illing 39 excuse any such Jjurcr without attempting
to criticise the Jjurcr for his own cpiniocns.

JUROR BUEKEIEY:. 4s far gs I am indivicdually con-
cerned, from the very beginning of my listening

te the charge of Judges Davis, from the time I

took that ocath, which I hsve studisd over and over
azain, Trom the imstructions which I have studied
over and over again, I have been imbued with no
1dea but tc take cut of my mind anything I hearad
pricr t¢ the time the case started, and I have been
actuated by nothing but the solemn cath I have

1

taken and the instructions.

THE COURT: The instructiocn of the Court 1is, therefors,

gentlemen, that if vou have found yourselves in that
s

curious éilemma, which somstimes happens with the

censcientiocus citizens of the compunity, the Court

$
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Further, ugpon ths dutlss or she Grand Jurors,
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under the laws of the Territory of Hewail no man
may legally take the life of ancther exzcept in
legitimate self-defense, unless he be an officer
of the law in the performance of a duty reguiring
or Justifying such action. No psrson can invoke
the law of self-defense who has created the
difficulty by his own illegal acts. That 1s, if
I, not being an officer of the law and in the
performance of my duty, without authority, seek
tc deprive arother cof nils liberty, I cannot justify
the killing of such perscn in order to prevent his
regaining his liberty.

Under the laws of the Territory the ftaking
of human life by privete citizens, in the nature
of a lynching or its equilvalent, is prims facie
murder. Under the statutes of the Territory of
Hawaii all who take part in the commission cf'any
offense or being present, aid, incite, countenancs 6

, g FARE
or encourage others thereto shall be deemsd '

therein. Any person who himself, not being present

¥s o
naEd PN

in the commission of an offense, abets or ailds
gnother in the commission of such offsense, or
gncourages or hires ancther, and in pursuance thereof
the offense 1s committed, shall be desmed an
accessory before the fact to the commission thersof.
The statutes further provideégvery person concerned 4

in the commission of an offense, whether he directly
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commits the aect constituting the offense, or,
being present, aids, incites, countenances or
encourages another thereto, is accessory before
the fact to the commission thereof within the
definition of Section 3918, and may be indicted
and tried as Iif he had directly committsd the
offensaﬁ

Further, where 1% appears that two or
mere persons have conspired togeiher to commit &
felony, such as, for example, kidnapping, and wiailse
the counspiracy is still in foree, znd in furthsrance
tierecof one of the conspirators, known or unknown,
ki1lls another, the offense is murder in such
degree as may be Jjustified by the law, and all
conspirators in that offense would ve indictable
Tor the crime of nurder.

"Murder is the killing of any human
being with malice aforethought, without authority,
justification or sxtenuation by law, and is of
two degrees, the first and second.™

¥hen the act of killing another is proved,
malice aforethought shall bs presumed, and the
burden shall rest upon the party who commits ihe
killing to show that it 41id not exist, or & legal
sxtenuation or Jjustification therefor. The proofs
of the justification or extenuation or preof of i
malicse éforethought or the absence therecf is a

, ‘
mat..r for the trial jury apd not for the grand






Jury.

The Court has requested the prosecuting
gttorney to present before you for your further
delibergqtions three indiotments, one for Tfirss
degree murder, one for secoﬁd degree murder, and
cne for kidnapping, under the instructions glven
this morning and the instructions given hereto-
fore.

The Jury room will be olosed and you will
proceed with your further deliberations. Befere so
doing may I asx you gentlemen, as reprasentavives
of the Govermment and the community, %o lay aside

J all race prejudice, to rise above suh pEEEsxEX trivial
or personal matters, and apply yourselves coolly
and impartially to the question of whether this
government shall sexist, and how it shall exist.
¥EX JUROR BUKELEY: sy I ask one more qusstion,
as & matter of information? Is it not a Tact that
orn Friday we were adjournsd by order of the Court?
THE CQURT: The adjournment was by order of ths
Court.

JURCR BUKELEY: And we d41d not take a recess.

THE COURT: The Court ordered an adjournment to this

morning at 10 ofelock.
JURGCR BUKELEY: Would it be possitle that you make

-

a statement to a5 the newspapers sesnm
tc heve it differently”?

The Court is not responsible for any
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statsments appearing in the newspapers, but this
is & procesding irn open Court this morning. I
notice msmbers of the press are here. There is no
reason why the fact should not be known, as it
is known, thet the Court upon its own motion on
Friday adjourned this Grand Jury to ten co'clock
this morning for further procedure.

The court room will be cleared and the

Grand Jury will resume its deliberaticons.
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irst Juéieial Circuit Court, Territory of Hawall,

L=

on Tuesday, January 26, 1832, at 10:&d ofclock a.m.

udge Cristy and the Court Reporter satered

{

oy

the grand jury room.)

THE COURT: I understand you heve some cuestlon of
further insiructions?

A JUROR: Yes, wour Honor. The cuestion has coms up
by one of the Jjurors whether we have the right to
reconsider what we have done Fridsy.

o COURT: WMy instructicn to you is that this is

not s parlimentary bedy. At any time when twslve





Grand Jury 1s still a legal body to return such
indictments &8s are before them upon the evidence,
and as are justified by the evidence. The withdraw-
al of a Juror is not the same as in a trisl jury,
where there are only twelve to start with and there
rust be twelve to end with.The absence cof a jJjuror

who hesrd part of the evidence at the beginning

of the presentation and by unavcidable conditions

is excused by Court or foreman from the next
sesslon, would not prevent deliberetions by tus
remasining membersof the Grand Jury upon thaet mattsr,
$0 long as thers are at lsast thirtesn members of
the Jury pressnt, end the twelve Jjurcrs who hsard
the evidence throughout agree upon an indiciment,
that 1s sufficisnt as far ass the legality of the
incictment is concerned. The situation that arcsse
as to Mr. Bodge is a matter that neither Lir. Bodgs
nor the Court nor the Jury had any priocr notice

of., If i% had been known that he was under consideration,
and, 1if appeinted, would acceed {to the appointment,
of course thet excuse would have been mmsde prior

to the original sessicn, but the fact that he has
heard part cf the present nroceedings, and is not

with %the Jjurors now, that 1s lmmasterial from the

Ty

peilnt of the present procesdings.
4 JURCE: If we hed several indiciments to worx on P

t possible,

[
ke

and a vote hes been tamen on cone, is

ﬂzﬂ





after recording that vote, to reopen the mattsr

and vote again®

THY COURT: The Court has resubmitied the guestion
to you on the guestion of three indictments, s¢ as
tc the question of consideration end further report
to the Court it is entirely an open matter Tor. the
Jurors themselves. It 1s not a question of reconsider-
ing, beczuse from the standpoint of law until the
matter is reported %o the Cpourt in open Court and
that report filed by the Court there is ncihing
finished, and the Grand Jurors can take many ballots
before arriving at a final result which the Court
accepts and files. DLoes that clarify the issue or

can I stete it differently to vou” The guestion is

not closed until the report is presented and filsd
by the Court. The matter is still open, and befors
the Grand Jury, until that report is in: 50 1t is
not a guestion of parlimentary tacties. It is a
proposlition purely and simply at any time prior

N
v

ne final report to the Court that there ars

O
ot

twelve Jurcrs in agreement on the question of

indictment, and those twelve jurors signify their
assent to the indictment.
There arse thrsee indictments left with you now,

whereas, I understand, you had only two a:i the last

segsion. First, in the matier of sadditicnal evidernce,

-

*

i7T thers iz any point in the ovidence ¢n which the !
IRE ] - . - . o ~ . . . .
Jurcrs wani further light, reexsminastion ¢l a witnass

3






who h&s been tefore you, 1% is salways permissible
to notify the prosecuting attorney of that fact,
if he has the evidencse, to present 1t. 4s tc the
form of the indictments themsélves, if the Grand
Jury report, for instance, an iﬁdictm&nﬁ of szcond

nurder, that ends the consideration of the

[&7]
[

C;

cgre

3

matter of first degree murdsr, becasuse the cne
includes or excludss the other. If an ixndictment
for Tirst dszrse murdsr is returnsd, that ends the

nd degree murder, so if
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or esxcluded by ong, the reiurn
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of cone is sufficient. as far as the indictment for

+ g

xidnapping is coucerned, that does not come within

4 JURCR: Some of the jurors have bteen censuring the
Toreman Tor reporting to you Friday.

EE CUURT: The feoreman did nothing thet he was not
reguired to do by the Court. What happened was that
the fcoreman, upon announcing tc the Court that the
report was resdy, was asked whether or noit an
indicimert or ftrue bill was ready. Upon answering in
the negative the Cpourt announcesd to “he foreman

that the regort would not be received, so shat the

Grand Jury could, efter cool and szlm rsflsciion,

. - $ - 1 + g wre T .
have Sime to consider it, so there would be no
P P N T T I L T T T T P I A T A
cuEstion Thav S maligd Dad 08fn Callly dild COLLLY b
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gorsidared, and the Court adjouyrned you until uhis

ey § e o
s 2kl i e






In closing, let me suszest that as g matser
of Soth law and common sense, 1T there is any nidden

or open idea in the minéd of any Juror that tihis

under a duty Just as solemn ss the Jurors, and tasl
the jurors shall not usurp the function of the
Court. The Grand Jury has just one dubty, wnich has

been fully explained, and under no clrecumstances

can the Court sit idly by. The executive has oblizus-

L=

tions which fthe Grand Jury should nct allow them-

selvas Lo usurp, awy more than the Court can usurgp

your functicn as Lo whether there 1s credible
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evidence subnitted o vou Lo return an in

€.

Mar

ct
o

a2r, let's ged down to common sense

on the situ=stion. You are all religiocus men, as I
know, and God has net left this world for an instant,
and 1L you will sit with your God and your couscizsnce
under the evidence, vour duties will c¢lsyify tham-
seives in yonr own minds.

A JURGH: I think the cuestion was whather we

o~ e 3 ~ N .
0o1nts In the nast.
YT v ey ~ - D e z N " i~ + - o A
JHZ CUTET:  The guestion Is the consideration of zhse
Fad

iozments bafore veu., It is not a qguestion of
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commanted on our uveing God-

f= ; angé of intelligence and common sense.
It sezms to me that under our oath as Jjurcrs some
¢f us do not segem to undsrstand or purpossly evads

cath of office.

COUVRT: Those matters I will have to leave with

in your own consclences. Franxly, this is a
thing Tor your information, and you will pleases not
taxe it as a threat from the Court, but a ithimg you
are entitled to know,- The deliberations of
Jury are not completzly sealed from sny in
tions; that if it sppears from this Court on proper
motion that there has been s situation resguiring
gcticn by the Court, the Court can require evidencs
to be taken as to what transpired in the Grand Jury

. room. So, don't for a moment go undser the mis-

apprehension there 1s no way in the world by which

matters which are pesrtinent to the administration
oT Jjustice cannot be 1investiigated and disclosed, I
am not saying that in any way for the purpcse of
attempting to ¢oerce you, buv 30 you may undersiand
that the Grand Jury is a body for cne purpose and
surpese slone, -~ that is to listen to the

2vidence and zerform the 4uvi ecessary under

Or notify the U st the evidencs

Cwiz






should record thet delibverate Judgment this morninsg.
That is as clearly and franxly as I can stats it,

I think.

A JURCR: If we voted a "no bill"™ on all three
charges, should we vote on manslaughter?

THE COURT: The question of indictment ae¢ to man-
slaughter has not been submitted to you.

4 JURCH: One thing, - thet Just raised another point.
I understeood from Kr. Wight tha®t the subnmitting of
these indictments was made a matter of convenlence
toc us; it was the Grand Jury's province to bring
an‘iﬁdictment on some count, and this was more or
less to save time. If they dsclded on manslaughter or
murder, he would have %o draw The indictment. Neow
you menticn we have three. Should the Jjury bring in
a™n¢e bHill” on thsat count and we ad journ to another
day?

TEE COURT: That depsnds on the evidence. If the
County attorney informs the Court of evidence which

would only substantlates an indictment by the Grand

Jury on the matters befores you, this Grand Jury

would have to stand the charze as being derilect in

its duty.
A JURCR: In case the Grand Jury is discharged, has

Grand Jury the right to show the






is that ths community and the Court know that it
requires the vote of twelve men tec bring in an
indictment, and if, for reasons that are legitimate
and not within the instructicns the Court has given
this Jjury, the Jjury is unable to get iwelve men 10
do what might thereafter agppear to be a miscarriage

of Jjustice, the Juror will hzve to content himseirf
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with the fact and the knowladze
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will recognize the fatt that there are some on one
side and some on ancther, and any censure that nigkt
bs raised, 1f censure was necessary, which the Court
is not indiceting any opinicn on, it would be of
course directed towards thoss who had committed

the censorious act. Whether ultizately the facts

as to the sheep and goats, if thet condition
nrevailed, were opened, is a maitter for time here-~
after to tell and not for the tixe being. It is

a law in the Jjurisdiction, ir. Fernandez, which

pernaps you have familiarized yourself with: "Any

Grand Juror,or any person whe shall appear befors

any Grané Jury,ané who,after being sworn according
to law as a witness befaore the Grend Jury, shall
arterwards divulge either by word or sign, any

s Et=2y about which the withiess may have bDsan
interrogsted, or eny preocseding cor Tsact ohs

may nas ' oy ason of telng & witness,

~10-






be guilty of a misdemsmanor, and, upon convietion,
shall te fined™ end so forth, "Provided, howsver,
that this chapter shall not apply %o persons
required %o testify as to any of the aforesaid
matters before a judicial tribunslY. Perhajs
that statute may inform your minds on the matiter
before you. Any other guesticn on the matisr of
law?

{Judge Cristy snd the Court Repcrisr left

the Jury room at 11:20 a.m.)

12 ofclock m,
{Judge Cristy and the Ccurt Reporter reentered
the grand Jjury room at 12 c'clock noon.)
FOREMAN: I have no report to nake.
COURT: The Grand Jury will be adjourned, to
reassemble this afternoon at 2 o'clock.

4 JURCOR: The foreman has been reguested to submit

g report from this Jjury, and you have been brought

inte the room for that purpose.
T¥S COUHRT: The foreman reports he has no report to
make.You will resume at £ o'clouck this afternoon.

{Juds risty the Cgurt Reporter lefs
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Law OFFiceEs

THOMPSON, Beeer & Wiy

FRANK £, THOMPSON TEAXPHONE 3404

um e e Casie"TOMO™
MONTGOMERY £ wiNN FirTH FLOGR INTER.JSLAND BUiLbmG s CopED o
M % ASHFOAD HoNOLULY, Hawan P.O. Box 380

5 DOUGLAS CROZER

March 9th, 1932.

Honorable A. 4, Cristy,
Judge, Circuit Court, First Judiclal Circuit,
Territory of Hawaii,
Honolulu, T. H.

Dear Sir:

Ve have today filed in Criminal No., 11891 in
the office of the Clerk of the Circuit Court of the
First Judicial Circult, Territory of Hawaiil, affidavits
of the four defendants and certificate under Act No. 292,
Session Laws of 1931, rejuesting that you proceed no
further in the above mentioned case,

‘ie therefore reguest you to mzke an appropriate
order transferring the case to any judge whom you
shall select.

Very truly yours,
THOMPSON & WINN
N
PSS
) Sy .
¥ontgomery E. Winn

NEVW:K
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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL
CIRCUIT, TERRITORY OF HAWAII.

Cs No,118%1.

GR4CE FORTESCUE, THOMAS
T. MASSIE, EDWARD J.LORD
and ALBERT O, JOYWES,

Defendants,

St St i S et Ny ot S B N W S

DECISION O REQUEST COF DEFELSE COUNSEL
TC TRANSFER CAUSE.

On Harch 10, 19232, the undersigned judge

received 8 letter signed by Hontgomery E. Winn of

[

counsel of record Ifor the Defendants. This letter,
dated lerch 2, 1832, notified said judge of the fil-
ing, on tehalf ol the Defendants, of affidavits from
sach of the Defendants and a certificate of counsel,
seeking bto disguellfy =2id judge from proceeding
further in ssid cause, The letter concluded: "We
thercfore request you to wake an appropriate order
trenzferring the case to sny Jjudge whom you shall
select." The affidavits and certificats referred to,
vurported to be based upon Act 292, Sesszion Laws of
Hawall 1931,

The meterisl features of this siatute are:
Tiherever o perly to eny suib, acticn or procesding,
wossher ab law, 1n eguity, criminal, or speciel pro-

ceedlny, shell make end Lile an affidavit thal the
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judge before whom the sctlon or proceeding is to Bbe

tried or heard has a personal blas cor prejudlcs

»

glther azsinet hia or 1in faver of any oppeosite party

Lo the suli, such judge shall he dlsquallifled from

proceeding therein. Every such affidevii shall state

the facts and the reasons for the belisfl that such

blas or prejudice exlsts snd shall be filed before

ct

he trial or hesring of the actlon or proceeding, or
good cause shall be shovm for the failure to file it

within sueh time, Vo perty shall be entitled in any

case to file more than one such affidavit; and no

such affidavit shall be Filed unless acceompanlied 2y g

certificete of counse‘cf record that such grffidsvii is

made in good feith,” (Underscoring ours,.)

This statube, oy reason of obvicus ldentity of
language In major particulers, is agparently an atteanrt-
ed adaptatlon of that section of the Unlted Stalss Code
found in 28 UG.5.C.A, Section 25. There sre certain
departures which have been indicated to the Court. Ths
Territorial Stetubte terminates the firset sentence by
the langusge: "Such judge shall be disquelified from
procesding therein.,” The United States Code uses the
languages "Such judge shall procsed no further thereln
but anocther Judge shall be desiznated in the menner
preseribsd, - - - In other words the United States
Coce provision 1lndlcates the procedure for partisc
pe fer a transfer whereas,

LU N oy ey =1 - 1a ~ e a T T
1T 1s argued, that tne atsence Of vxpress procedure

{1ty






for 2 trensfer and the uss of the wards "shall be dis=-
quelified” indicate that the disgualificatiom ia sbsolute
immediztely upon filing affidavits, (It may be difficult
Lo perceive how "shall be disqualified” means anything
different frem "shall proceed no further®.)

Soth the Territorial Statute and the United
States Code are identical in the language requiring

e T

that the affidavit "shall state the facbts and the reasons

for the belief <hat such blas or prejudice exists™; and

Ihe ordinary rules of statutory constructlon
would apnly where 2 statuts 13 edapted from znother

-

jurisdiction in which the lengrage has besn the svbject

L

of judicial construction pricr te the lsaster enactment.
M™inen 2 legislature in =necting = statute adopts the
words of a like stabtute of another state, the meanipg
wvhich has bee fettled in that state on full considera-
ticn of the highest courts thereof and by the United

States Supreme Court, there is the strongest ground for

holding In zccord with a femilisr canon of construction

ct

I

at 1% enacted the words with thet meaning." Allen v,

tde]

st. Louis ete. 120 U.S8.20; Capital Tractilon Co. vs. Hol,

=
-1

4 U.8.1; Ter, va., Pac. Coast Cas. Co., R2 H.446, at p.

Prior to the enactment of the Territoriasl Statute,

the United Stabtes Code provision hed elready received much






Eighth Circuit Court of Appeals, in holding that "we
cannct indulge the practice of msking a mere denial

of continuance sufficlent feoundation for resort Lo

this provision of Judiclal Code", reviswed some of

the pertinent considrrations appllcable to the Inter-
nretatlion of the language of thnis provision. The Court
said: "The conbrolling principles involved have been
suécinotly sbated. 4 wmotlon to dlscualify a judge under
section 25, wvol. 28, U.S8.C.A. {section £1, Judicisl Code),
can only be mades by e party Lo the litigation, Anchor
Grain €o. v,. Smith {(C.C.4.5) 287 7.204, The sertificase
of counsel that the affidavit and applicetion are made
in good Feith is indlspsnsable as a procaution against
avuse, and striet, and full compliance with the provi-

sions of the statube ig required, Henry v. Speer {C.C.

A.5) 201 F.B69; Berger v. United States, 255 U.3.22,

33, 41 S.Ct, 230, 253 (65 L,Ed.481). The judge against

whom the affldavit is filesd may pass upon the sufficiency

of the affidavit, bubt nobt upon the truth cor falsity of

the faots slleged. Henry v. Speer and Berger v. Unlted

States, supra. t0f course the reasons and facts for the

bellel the lizigant entertains ere an essential part of






of judgwent.! Berger v. United States, surra. This

section of ithe Judicial Code was 'never intended to
X

itigant to oust a judge becausse

.

of adverse rulings mede, for such rulings ere rsview-

anable s discontented

able cotherwlaet!., Ex parte American Steel Barrel Co.,

250 U.S8.38, 44, 33 3. Ct. 1007, 1010 (57 L.EQ.1379)."
It had also heen held In the cagse of Benedict
vs. Seiberling, 17 Fed.(2nd.8.) 831, at p. 836 that
"adverse Judid sl action cannot be mede a basis of
dlequalification, unless facts and reasons ere alleged
which szhow that fhe same wes blssed and prejudiced,
elther agalnst the affignt perty or in favor of the
opposlite party, The facts as steted, &z relied upon

to show personal bias or prejudlce, must be sufficient

such attitude on the part of the atitacked judgse sxlsts”.

‘See also Johnson v. U.S, 35 Fed, (Z2nd.3.) 353; Seunders

v. Pigely, etc. 1 Fed. {2nd.S.) 583,

In other words &t the time of the enactment of
Act 2902, Session Laws of Hawail 1931, the Territorial
Leglslature 1s ordinarily presumed tvo have relied upon
Judicisl construction of the statute so0 far as it nay
soppesr Lo have been copled; flrst, that the judge
attacked had a legal dubty to examine the affidavits
and cerbtificate of counsel S0 ascertain thelr sufficlien-

¢y in form; and second to ascertain that the facts

- g - b b I = s &
wers aufficicnt Lo sugpoert & reasonatle conclusicn that
i e POl B T T - - N PUETAE S - S e
vhe affiant really Telievad L it exlzience 21 &n






But, counsel for the Deferdenta in the instent
nat the provision for the procedure ex-
vreasly in United Stefes Code indicating the necsssity
of an zpplicaticon adg e Lransfer orvder is wholly absent
in the Territoriasl Statubte, Therelore, they argue, the
Legislature of Hawail Intended zn lmmediate disquelifi-
cation upon the filing of affidavitis and certificaile
regardless of sufficiency of ferm or substances

If such a digoualification were asttemplied in

“3

cults of the

..l-

oY
o
Q

connection with any of the outisi

v
w

rritory, presided over by 2 single judge and indlcat-

,“'J

e necessity of avrointing & judge from ancther

fta

ng b7
Circuit, Sectlion 2863, B.l. 1928, would zeem to apoly.
m} the Chief Justi £ the Suprome Court may re-
Tnere, the ef Justice ¢of ithe Suprome Court may re

guire a judge of another Clrculf toc preside in the

gvent of disquelificoecion. The difflculbty lies in
the fact tnat Section 2852 doss nwos complebely affect

o

h

jt2]

Plrst Circuif, where only ong judge ls attacked
and otrner Judges ere svallable in *he same Circult.
It may be that the Leoglszleture relied upen the previous
4

well~lmown custom and procedure in the Pilrst Cireultd by

which & disgualified judge assigned bthe case In which

ot

he was digquaelified to one of the other judges in the
First Circuit. {The reguest of counsel for the Defend-
ents in the 1lnstani csse appears to indicabe that they

glso rely upen the judge who is abttacked Lo wmake the

.
order of tyansfer.,)
= [= ' = - P PN 2 -
Is would seonm that the procedure of Section
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thg aifficuliics in the insbtant case zre By no peans
removed, There czems tc bDe a dearih ol asuthorily as

to the right of the Court to exzmine Inbto the certi-

nes the presiding Judge the rigzht Lo conslder the

this connection?
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The affidavits in the case 2% ba
an alleged fact in support thereof, that the presliding
judge not only feiled te grant as rmuch of & continuance

as thav desired by Defendants but cutbt ths tlne suggest-

2 Monday (Mar.28%th) instead of a Tuesday, (lar,.28th).

The record of

were nobt present when the nobticn Tor continuance was

heard, censidered and ruled upon. T record of the

cass, glso, shows that, even before L[he cause becene

wrged Lhe constifublconel rights ¢f the Defendants to a
speedy trial on Januwary 20, 1932, and had agreed on
Pebruary 9, 1832, to a settlng for trial to teke place

or YMerch 10, 1932. Ths record also shows that at 3:45

th

p.. on March 8, 1922, counsel for the Defendants, ex
parte, sought further to consider the questlion of con-
tinuence beyond March 28, 1832, and tkas the presiding
judge refused to counsider the guestion further for

‘reazons shovn In the record. And the record furthsr

shows thal the affidavibts snd certilficate of alleged
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1n avestlion were dabszd Mareh 8, 182
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of counsel, {[if the Court can consider the record

in the instant case), it anpears that one of the

- = o LI 717 [ T EW Lt -}
grounds of the affidavit alleges that the presiding

cerced the Grand Jjury. Insolzar as such allaga-
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tlon should e considered ac merely a conclusicon of

lew, the recoprd shows thaet & motion to guash the in-

adverse rulling of tne Court thereon. Tre record

i

furtrer shows that, thereaflter, counsel agreed to

attire T iel % be hond hefore Lhe =< indoe nov
- - - -~ —— s as i -
satt N 10T trie w0 De nac Seidre © very julgs now

could not have been in the nrossnce of the Grend Jury o
imow ths bases opesrating on the minds of Jurors [or the
finding of an iundictment, lloreovsr, the record of the

instant case also shows that Defendants thru thelr

rratlively conceded in conmection wibth fhelr

Feid

coungel aoff

motlcn to gquash the indictment, that they were not re-

3

lying <ren upon any insuwfflciency of credible evidence
before the Grand Jury to suppert the indictment, nor
were they relying upen any inswfficlency of guatified

Jurors presenting the instent indictment. Yo addition~

oo

gl faects are recited to indlcate how the trial judge

[
s
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conld or &ld exert sny such "alziihtry” vower over e

~

declelicns of gqualified jurors,






nnection with anciher ground in .
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in restriciing continuance for ples. In this connec=
tion {1f %the record of the Inshbant case cen be con-
sidered), it shows thst on ths date recited by the

o

afifidavit a further continuance for plea was granbed

made for that purpcse,

wwlng that condlitions ulbtimalsly
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arny possible sbuse of certiflcsele of counsgel es well
as all questicns connccbed with falsifization of

affidavit mey noet be considered sither on ithe record

the rrocedure of itransfer; hut that all such questions

o
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nd collateral procesdings, in-

rmast e left Lo o






Territorial Legilslature has provided 1itiganits with
sn "esutomatic palr of handeuffa® so thet neither he,
{the judge whe ls attacked) nor any other judge in
the structure of the Territorial Courts has eny pover,

ority or dubty to touch the affidavits and certifi-~

ate, Their sufficiency as to form and substancs rmst

[

be conclusively presumsd from the fact of filing.
Without agreeing with counsel that the positlion
which they advence is in
of the Act, this Cfourt is cecnstrained Lo obserws ageln
what 1t is unfortunsie
make such 8 controversy between Cowrt snd counsel
nossible. Lspecially 1s this true in the light of the
fact that this kind of leg islation was not new at the
time of leglsletive consideration, but had received re-
reated construction, indicating technical traps which
could have been avolded by aporoprlate language.
However, 1in all the foregelng discussion of the

technical difficulties presented in the use sought Lo






hias or vrejudice, to cbliain a removel oI ihe rneuse
of thet bellef, I clear znd spproprlate salog

—tr L

&
were expressed, this Court is in sntire sympathy with

neture in thait =z continued reiteration of a thought as
though a fact, however errconeous it may be in reality,
may ultimately result ir such a bellef Ttherein that it

cennot be dislodged even By the most complete disclosure
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statute under considernvion goes furtier., It zeems

m
)
ctr

gulte as important froz the medern standpoint thst

litigantes Te provided & method for reglstering in ad-

yance, 2incere tellef {(however 31l-founded) that a

personal srnimus may exist zgsinst them, so that our

judiecial structure shasll be as free as possible from the
direct or Iindirect imputation of bizas or prejudice.
Per=zonal juriadictlion is nsver so importani as ls pudblic
faith and confidencs in the fundamenbal integrity of the
Court as a whole,

Fence the real ghestion in the instent case would
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bow 11l-advized they mey te in fact) res

belisve in ithe oxictence of a personal blas or rvrejudice;
“lTa






and seccndly, whether,‘even the the existence of such
belief may Be deubtful upon the record, still takling
that record as they, the Dsfendants, tresent 1&, is
there any reaszon prejudicial Lo eliher rrosscution or

the defense why &1l doutts zhould nct e rssolved in

favor of the partiecz claiming beliefl thet s particuler
judge is blased agsinst them® Should technicel con-

troversies between Court and Counsel as to the meaning
of statutes be permitited to divert atfention from e
fair end impartlal trial of the resl question, to-wit:
Whether or not Defendants are guilty or innccent of
the crime for which they stend charged?

Viewing the situation hereln pfesented from

T the oplinion
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thies lebter st
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that meny reasons of public volicy whizh nesd not be
expressed support the gonclusion that fechnicalibles
have gone far encugh., A falr and impartiel trisl of
the real issues can in the instant case bs adequately

orovided by resolving all doubts in favor of Defendants

as to the gpplication of Act 292 invoked by them in the
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Tnerefere, without admitting the correctness of
the position teken by counsel for the Defendants as Lo
the construction of technicel matters herein discussed,
this Ceocurt hereby assiumes the btechnicel compliance by
the Defendants themselves, in invoklng seid Act. The

case will be trancferred in zocordonece with the order
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TERTITORY OF HAWAILI,
C.No.11881

GRACE FORTESCUE, THOUAS
e ;;.PLSuIH, EINA p;.D d . LOED

AND ALBERT 0. JONES

Tefendants.

L e b A L S L P S L

ORDER OF FRANSFER.

In confarmity wlith the Decision on the
Affidavits of Disqualification heretofore filed herein,

she atove-entitled cause sgainst sald Defendants {Cr,

Lo

%0.11691) including the sebting for trial

€3]

“larch £8, 1932, 1s hereby transferred to the Third

Division of the Cirecuit Qourt of the First Judicial
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Circuit, iHonorable £.3.Davis
proceedings in conformity with law.
N
Deted st Honclulu, Hawell, this // dey of

Yarch, 1393Z.

Second Judge, lst.Circultilourt
Territory of Kawalil,
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In the Cirruit Conrt of the First Fudirtal Tirenit
) Terrttory of Hatait

Ar—

January Term 1832

THE TERRITORY OF HAWAII

Vs,
GRACE PORTESCUE, THOMAS H, MASSIE, ) MIRDER IN THE STCOND DEGEERE
EDWARD J, LORD and ALBERT 0. JONES, .
Defendant.
Andirtment

The Grand Jury of the First Judicial Circuit of the Territory of
Hawali do present that GRACE FORTESCUE, THOMAS H., MASSIE, EDWARD

Jo LORD and ALBERT 0. JONES3,

at the City and County of Honolulu, Territory of Hawaii, and within
the jurisdiection of this Honorable Court, on the 8ih day of

Janvary, 1932, with force and arms, to~-wit, a certain pistol
losded with gunpowder and bullets, a more partiocular description
of which is to tlie Grend Jury unknom, _hel-d.’ i;x_h‘ t}:_le handa of then,
the said Graoce fortescue, Thomas H. Ehséie; fdward J. Lord and
Albert 0. Jones, unlawfully, reloniousiy; %ilfully, and with
malice aforethought, and wifhout authority asnd without Jjustifi-
cation and without extenuation by lew, did kill and murder one
Joseph Kahahawai, Jr., & human being then and there being, and
did then and there and thereby commlit the orime of murder in

the second degree,





contrary to the form of the statute in such case made and providsad.

A,true bill found this 2L8% day of J’am.lary, 1932,

AH:&A. f;.'ﬂ(s/o)m T2

.............. Forem&n Of the Grand JLI‘Y-

_____________ fith ?isht
Deputy City and Countv Attornay of ‘the
City and County of Homolulu,
Territory of Hawaii.











Jemary 30, 1932,

Lawyers Cooperative Publishing Co.,
Rogchestar, Hew York.

Gentlemsns

In conneciion with your research bureau and the
subscrivtion of the Couri to the American Law Reports,would
it be possible for your Resemrch Buresu to throw  any light
on the within mattera?

A matter of great public Interest both here
and in the mainleand, in gomnectiocn with the functions of a
Orand Jury and a Court in our structurs of orderly criminal
progedure iz lanvolved,

I am enclosing full copy of instructions given
by myself as presiding Judge, in connection with the dutles
of Grand Jurors In a case now of wide-country interest.
Counsel for the accused are attacking the Indietment. Con-
ceding however for the purpose of their #Hotion to {(uash
that there was arple credible evidence before the Grand
Jury to sustain an indlctment for Second Degree Murder;
end alsc conecsding that the Indictument whieh was returned
and is now before the Courit, was spproved by the alffirma-~
tive vote of a sufficlent number of cqualified Grand Jurors.

The questions then involved as you will see from
the instructlons are:

1. The guthority of the Court to refuse to reeccive
a report of & "no b111" and call upon Grand
Jurors for further calm reflection so that
their Judgment ultimately cannot bs excused on
tho ground of ignorancs of the law or hasty

Judgment,

2. Tho power of the Court to resubmit to the same
Grand Jury, either of its own motlon or on
motion of prosecuting authorities, the ques-
tlon of vhether or not a crime had been comw-
rmdtted under evidence before them.





Lawyers Co-onerative Publilshing Co. Jan.30, 1932.

#2.

3. The general power of a Court to dismiss a
Grand Juror on the ground of improprlety of
Grand Juror to sit as police comnlssioner and
as Grand Juror.

4, Tho posaibiliiy of atiack upon Indictment for
dismisesal of Grand Juror wvhen record concedes
twenty qualified Grand Jurors remaining on
panel, suffic¢iency of evidence to warrant an
Indictment, and that indictment returned or
votsd by the regulsits nuubers of gqualifisd
Jurors.

on
®

The gensral gquestion whether or not instructlons
to Grand Jury on opon files of Court, occcurring
ng per transerlist enclosed (which 1s conceded to
be acocurate as to proceedings when Judge was
present) seeking to emphasize necessity of Jurors
to be bound by tre law of the case as announced
by the Court, seeking also to direct thelr at-
tention to the gravity of the charges and the
public interest involved, regulring calm, cool
delliveration and leaving the entlire matter of
crodibilXity of witnesses and sufficlency of
evidence to warrant orima facle showing of

erime and perpetrator entirely to the funcitions
of the Jurors themselves « whether or not such
instructions are coercive in a legal sense cnd
t0 what extend the authorities ahalyze rights

of judge aand Jjury under the cirsumstances.

6. here facts are conceded mufficlent snd gqualifi-
catlons of Jurors conceded, what rights attorneys
of zceused have to examine minutes of Grand Jury
as to ecarlier deliberations, when attempts to bring
in "no bills” are admitted in the record.

Very truly yours,

BY ORDIF OF JUDGE A.WM.CRICITY,

ANC:F Clork.,
encl.
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{Terr. v. Poptascus et al, Cr. l0o.11891.
(Before :he Hon. Albert M. Cristy, Judge.

Jonuarsy 29, 1932.)

RULING OX MOTION TO GUASH 70k THDICTY R NTS:

¥ 0°URT: The Courtts mind is, after argument of
counael and the cltation of authorisle:s, in connection
with the suthorities that the Court had slready consulb-
ad befare ever acting in this matter, gquite clear on

! tre principles of law, that, there belng nc contest on

E tria motlon on the insufficiency of the evidencs be-
fore the Grand Jury to support the indiciment, or
that upon this indictment now before the Court Shat
there were not twelve qualifled jurors affirmatlvely

supnorting it, that the gquestlon of :otive of the

Grand Jury in the grand jury room, reasons for voting
affiraatively In the grand jur. room, rrlor ballots,
and how many ballots and votes were tuken, are not
matters of iInvestigation at this time, espereciallr
- upon the record here shtowing that there 1s no dismute
upon the fact that on Friday, on the first session of
~the drand Jury upon this case, there was an attern+ to
produce before the Court & report, - a partial report
of tre Grand Jury in its tour of duty, .hat & "no biii"
had been rendered on tre matters then before them,
_which_upOn the record bqfore this Court at this tire
__ iqd1capes_that there were two bills hefore them, » one
'ag fc first degres murder and tﬁc other as to kidnapring.
There is no question ebout the law 1in t&e iind of the

Court that the Court at all tiacs “as the righy, the -

: cuty nnal t'hg r-,_}.'\}—lfv.s.sf-{nn .hf.‘.-_.,_.,..,. am 1.1._‘._ ._ :.ﬁ L
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caqclus*ons'tﬁ be etﬁ?assed -aad *hau* he Courn has tﬂe

wowar and thﬂ dut and the author*uy to “uhw*t or re-

submft, even 1 a report had bsen flled snd regelved by
the Court on Priday on the first seszslon of the CGrand
Jury on this case,

Ag to the question of the Court'!s actlion in ex-
cusing ¥r. Bodge, thls Court at that time, as shown
by the record of transcript, which is conceded to be
a trus and corrsct transerint o what occurred in iha
presence of the Court, exnlained at the time the reasons
why the Court found an impropristy as Lo Hr. ﬁauj
contlnulng upon the Grand Jury, in view of the fact

i

that subsegquent o the priosr hearing Yr, Bodge had
received and aceeptad a commisaio 1 upon the police
enforcin: body & the Clty snd County of Honolulu, snd
the Court at that time was nelther aprrised nor in-
Terred that Mr, Bodge umd any oiter conclusion than
that of the Court that the two poslilons wonld be ine
conslstent or ilmproper, dbut that v, Bodge addressed
the CGrand Jury at the tlme the Court or after tre Qouri
had excussd him,and entered the excuss on the record,
addreszing the Urand Jury and not the Court, as to the
gquestion oflbha construction to be pubt upon the mntter
that he was not asking for exemptlion, the Court had
xeusod nim, but without stating to the Court t“at he
could not gee himself any irmproprioty, or demanding as
é_right.tg rema;n upen the Grand Jury, but that “r, Bodg
accerted tre excuse of tho Court after naking his speech

2

Lo the ﬂr nd Jury, and the Court is guite convinged at

+ % »

this tlme it aould he Wighly iﬁor,ﬂer snid wonld jropardize

3
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the eff Ac_e g of
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s*ows w%it Jaa-dane. Whetrery &7 oo the Sourtts astion

that regar

i

4

vslidate tre fact thei trere were leflt upon the Grand

wag improper and erronecus does nct Ine-

Jury twenty Grand Jurors duly qua 1810d, wrose gqaelifi-

<.‘

aations have not heen atbacked, and U

the preport of the Grand Jury o uie

tndlebent thab the Court hed a true bHill,
ntbacked as o mumbers of qualifled Jurors
1 R
“Llon
and trerofore the Court is 3n the posidbién of raling

that all matters of prior sonsidoration are wholly im-

materisl, withoub merit, and heving B

t At - - - Ao 4o, P Y -
roltdlty of the present Indigiment rafare the fonrt.

Mone cabbers belng 1ovcaterisl and Yaving No bearing

upon the ruling, the Gourd canel open o ovidence nny

N - " . o~y gy e 2 . -
furtheor quoesizn about the delibe ratloang op mokiveg OF

. -, 3 -~ T wy VT ~ -~ 2 i "
inducerents, uron ednlssed rumor, AILOGEILODS wde

coungel for the defenss, based upon no obhor showing

" - L%
Dearing unon oo

e

i:.‘.)

ed

with the opportunity and possiblility of Imowing vrab
covngel alleges Oy aszerts he Can Prove,

The Court trerefore, upon Lhe reasons glven, ie
compelled to the solution that the coblon o quash
the indlet-enba as now before the Jourt, wiith the
origzinal and additicnal grounds sheroin alleged, are

wholly withous merii and are ovurrulet.

i, I ey we have an e xeopblion to your Tonort's mailing

ou Qan

bt
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cwE SOURT: 1 want o add one thing to 1t, 89
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1ns of the instructlons st c e Tourd gave thoe Grand






ments therein contained of regord, and not lszolisted

quetations as the devlil may do wii> the Seripiure,
will convinee, I am sure, any reas-nable mlnd, and
T an subaitsing 1t to any highsr arppeal that counsel
may deslire to talle in Sue course of tlme, that this

Court at all times left open and free to ths frand

[y

Jurors of this Territory, and will alwavys hare-
< ¥

e bo lenve open and freo, the crediblllity

t

after contim

f

of witnesses, the wolght to be gliven bto thelr tesiimony,
and te suflilcieney of ewvidence, bhut wlll insist g

3 ., 1., f. 2 2 [ . \ [N 2 L
all Aes al v gqualified uror who aschs in oW

ThuT o ust D taden Lo be presused Lo achk upon the

lgw, wof thelr ucle mrovince will bhe as to whether the
evide oo is safficiont Lo warrant the aetion they are
¢’ ed unon L2 bae under that law &0 glven, no matter
and In gnite 4f what any individual Juror may think
the law ought Lo be. Ths errors of law ars the errors
of the Court and the remedies ars provided by proper
appeals and wrlts of error. The rfrars or lurors who
take the law Inte thelr own hands and who apply thadirp
own law would Dring on a state of anarshy In anxy clvil-

ized compmmity, You mayr heve =n sxcentlon to that

L4 o n ot s -
Tuling, 7@, Vinne

rs -
{v] Luilristy,
Jutge.
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ITORY OF HAWAIT.

TERTTOFY OF HAGATL

-
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N
GREACE FORTEECUR, THOMAS H, /
HASIIE, EDWARD J. LORD *rd :
ALBFET 0. JOWES,
Defendants, N
HCTICN TO. SUASH INDICTHENT

NQTICE OF #HMOTICN

and

AFFIDAVIT OF MONTGCMERY %, WINK

THOMDSON & WINN
T e ey

T e 500 In
P :;l |

AP ™ v

o yap,,ﬂijg CE - Receipt of a copy

: ﬁﬁ: f:’&V : o SR of the foregoing is hereby -
-3~»ffaqéﬁfyﬁ“’;";_ _ - - acknowledged this 27th day
: LE o .- _ af January, 1952.
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Deputy Clty~& _ﬁu £ty Au§grnGVz
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Yow come GRACE FORTESCUR, THOUWAS H, MaBLIE, EDWARD

and ALBERT 0. JOWEL, by thﬁir.“ttorﬂevb, Thomnson
% winn, -nd move this Yonorable Court to auash tne indict-
aent oresented agzinst the above named.defendants in the
sbhove entitled ssuss and matter znd in supvort of said
motion nssizns the following reasons:

Because the Honorable A. i, Cristy, Second

Judge of the Circult Court of the First Judicial Circuit,

refuse to scecent the report of the Terriltorial Grand Jury
that it, tne szid Grand Yury, had returned a no bill
azainst each of the four above namned defendants on the

i1ls charging said defendants with first degree murder

o3

in connection with the alleged kidnapping and iiling

of one Joseph Kahahawail »nresented by the attorney for. the

C4+ty and County of Honoluln LerrltﬁV‘ of &CWﬁli fo said
) ; 2 y _
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nev found 2 true Bill azainst sald

dafendants that thelr action in refusing so to do would
result in "anarehy in this community," and that the
members of the Grand Jury who refused to vote for a true
»ill would be responsible for such state of anarchy and
:n this ponvection the Homorable A. M. Cristy made the
following statement to the Grand Jury: M"Are you willing
to tolke the responsibilities for that situatlo nt  You
wnow our racial structure', the reasonable interpretation

thereaf being that unliess the membders of tl.e Grand Jury

t the defendants that a state of

U)

found 2 true bill again
snareny would nrevail in the community because of the
prévailing racial feeling and structure in the compunity
and that the members of the Grand Jury ﬁould be responsible
for such state of anarchy.

THIRD: Because on Friday, the 22nd day of January,
1932, and after the Urand Jury had been deliberating for
approximately two hours, the Honorable A. M, Cristy was
formally notlfﬁed by Harry 4. Franson, foreman of said
Graznd Jury, and by one other Grand Juror. that = nb bill
had been returned by said Grand Jury as to“each and all

of the above nzmed defendants but thzt despite this fact

the Honorable Al i Ctisty.tbereupon refuse d o accent said






oundéd by one E. E, ;odge; 2 mémber of
Cristy, that he,
the Yenorable s. #. Cristy, in reply thereto did say:
tThae court refuses o accept any furtner report until the
arepd Jury deliberates further upon matiers of serious
imnort to the Territory. ifter Tuesday L will tak to
you.. T will ask you to seriously deliberate upon it until
vou return for your deliberations at 10 o'clock on Tuesday
nevt." That the fair meaning and interpretation of said
remorizs by the szid Houorable A, i, Cristy were that in
the opinion of the Honorable a. #, Cristy, members of the
Grand Jury were not justified in returning a no bill
against each and every one of said defendants, and that
because in the opinion of the Honorable A. i, Cristy the
Grznd Jurors were not so jus tified in returning said no
bill as aforeszid, that he would refuse to accept a no bill
as returned and would compel tﬁe members of the Grand Jury
to deliberate until such a time as they should return a2
bill in accordance with the views held by the said
Honorable &. il. Cristy;‘that in so instructing the Grand
Jury the Honorable A. &, Oristy failed to distinguish the
resnective duties of a Judge who by law is charged with
instructing the members of the Grand Jury on the law,
and the duties of the.Grand Jury as the sole and exclusive

Judge of the facts presented to it.

FOURTH: . That szt or about the hour of 10 o'zlock z.m.
“on Tuesd;y, tho 2eth day ofIJanuﬁry, 1932, the Honorable

. ..Lr;stv arﬁitr?rily d wlthout justificétioa af law
refused to nsrait one of the Grand Jurors, namely, I, H.
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‘be subject to conslderable eriticism in occupyin

lpdsitiénéﬁ meaning t;ere v that said Grand Juror hight.be
subjected to congiderable criticisa in sittinz as a mewmbder
of the Grand sury and as 2z meaber of the Police Commission
of the City and County of Honolulu to which commlssion

Grand Juror had recently been appointed. Thzat in

fone
ey

530

Q_)

response to said remark the saild E. B. Bodze advised the
Heonorahle A. 4. Cristy in open court as follows: "I would
1lixe the other members of this Jury to understand that

am not trving to evade any duty. I .22 perfectly willing to

serve on this jurv, I am not claiming any exemotion, but

the judge has ruled it would be Improper for me to serve
on both of these bodies and I should like to say I did not
wnow this anpoint menﬁ‘was coing to be made. The first I
wnew of it was aftsr the court adjourned on Friday. I

was not conferred with at all, and Wheh T conferred with
fhe Governor later he said he had tried to get me but

was unable to do so. I want it understocd that I am not

trying to evade any duty . . . I want to have it understood

that I am verfectly willine fo serve,"

Thzt subsection 2 and 4.of Section 2397 of the
Revised “aws of Hawali 1925 read as follows:

& person is exempted from lisbility to act as a
juror if he is: |

"z, A salaried judiciai, civil or military offilcer

f the United S+tates or of the Territory;®
"4, A person holding a salaried county, city, town,
municinii, townss;p,'district or'prec1hct ”Picp-"

al

Thot said_provisions rive to 'z Grand Juror the right
ko claim a “eﬂco'ﬂl_Eh ﬂﬂf1on if he is a ‘salariedh

Cludicial civdi or mvlﬂt“rv of“ﬁcev,af_the'ﬁﬁitéd ttaues
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. op pf the Territery of Hawali, or 'z person nolding a

0

tgslaried" county, city, town, = nicipal, township, district

or orecinct office, but that szid provisions do not dis-
19y any urand Juror from acting as such even though
he iz 2 salaried official unless he desires to claim szid
exemption. Lhat the said E, E. Bedge was not entitled to
claim sazid exemntion inasmuch as he raceived no salary
whatsoever 28 a2 member of the Police Commission and even
the event that he was entitled to receive a sglary as a
Pplice Comrmissioner the right to claim an exemption would
ne ~ursly nersonal to him and could be watved if he so
desired, and that the exemption could not be forced upon

him by the court.

FIFTH: That on sz2id occasion, to-wit at or about
the nour of 10 o'clock a.m. on Tuesday, the 26th day of

January, 1932, the Honorable A, i, Cristy again used
coercive language to the Grand Jury, his remark, as
hereinafter set forth, tending to cause the members of the
Grand Jury to believe that unless they voted for a true
bill against the above named defendants their faillure so to
do would be subversive of good goﬁernment and that the
government could not exist unless a true bill were rendered
by the members of the Grand Jury. <That the language

.used by the Honorable A. i, Cristy in part is as follows:
The jury reoom will be closed and you will proceed with

vour further deliberations. Before so doing may I ask

vou gentlemen, as revresentatives of the government and the

ti

srejudice to rise abave

and apply yourselves. cools

Wy 3 - $ T - - 'y i -
f whether this covernment |
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returned the indictment nerein, which was net the voluniary

. . © et amb A a o T 3 o
act of the Grand Jury and that sazld indielment is tnerelore

SEVENTH: For obther reasons to be assigned at the hearir

=
i

Thais motion is based upon the files and records

ffidavit of #ontzomery E. ¥inn hereto attached,
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and upon such other evidence as the court shall permit

ot

o be introduced a2t the nearing on this motion,
Dated, Honolulu, T. H., January 2:‘ 192

GRACE FQORTESCUEL, THOMAS H. MABSIE,
TDWARD J. LORD and ALBERT O, JONES,

Defendants

By THCHPSO & VIINN
Their Attornvys

Per Montggfiery B4 Winn
HOTICE OF MOTION

To JAMES F. GILLILAND, City =2nd County Attorney for the
City and County of Honolulu.

You are nereby notified that the foregoing motion

11 be heard at the hour of /3¢ ofclock m. on

in the court room of the uonorablelf)iﬂ e O s fo
in the Judiciary Building, Homelulw, City and Couniy of
Honolulu, Territory of Hawail.

Dated, ﬁonolulu, T, H,, Junuary l 1932,

THO {PSON & WINU
Attorneys_for Defendants
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GLRACE FOHTESCUE, THOMAS H.
HASSIE, ED}ARD J LOED and
ALBERT 0. JONE

e

AFFIDAVIT QF HOWTGOMERY T, WINN

TERRITORY OF HAWATI
)
CITY oND COUNTY OF HONOLULU. 3

MONTGOMERY E. WINN, being first duly sworn, denoses

That he is 2 member of the firm of Thompson & winn,

zhtorneys for the defendants above named;

That at or about the hdur of 1:30 o'eclock p.m.
on Thursday afternoon, the 2lst day of January, 1932, the
Territorial Grand Jury duly convened in the court raom
of the Honorable A. #, Cristy, Second Judge of the Circuit
Court of the First Judicial Circuit, Territory of Hawaii;

that the Grand Jury at said time znd place was composed of

twenty-one jurors whose names are as follows, to-wit:

Harry A, Fransoﬁ.f Abner Townsley “ongley -
James L. Boly . Walter C. Love . -
Peter A, Anderson Marmion s, Mazoon -~
Edward Ellis Bodge - Robert MecCorriston -
‘“Qo};nh Bukeley - David Namahoe !
John Llewellyn CliFF - Abel &. Mascimento !
Rudolph . Duncan ' - Frank C._?almer: S
;Enfﬁ&ﬁ Chrng ! James A ﬁJth; T,
Vinceﬁﬁ férﬁanﬁex ! . Rolph Collier V‘ﬁcp”r Beott

varren ¥, Laird -0 - ﬁalnn_ Lurtlis Turner
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convened ¥r, Griffith Wwigh

of +the City and Coummty of Henolulu, Territory of Hawalil,
called mmerous witnesses before said Yrand Jury and your
affiant is informed and believes that sald witnesses
testified as to facts surrounding the alleged kidnapping
and alleged xilling of Joseph Kzhahawai on Friday, the 3%
day of January, 1932.

That 2t or about the hour of 4:35 ol'clock ».m. on
said day, the Grand Jury was adjourned until the hour of
10:00 olelock 2.m. on tﬁe following day, to-wit, at the
nour of 10:00 o'clock =z.m. on Friday, the 22nd day of
January, 1932.

That at or about the hour of 10:15 ¢'clock a.m.
on Friday, the 22nd day of Jaﬁuary, 1952, said Grand Jury
resumed its investigation of the alleged kidnapping and
killing of saild Joseph Kahahawsi and that additional
witnesses were called before szid Grand Jury and your
affiant 1s informéd ahd'beiieVes that sald witnesses
testified before said Grand Jury in connection with the
alleged kidnappipg énd alleged killing of the sald Joseph
Kahahawai., |

That at or about the hour of 12:00 otclock noon on
Friday, the 22nd day of January, 1932, #r, Griffith wWight,

" the Deputy City and County Attorney announced to said

dd

- Grand Jury that he had completed the testimony and that

nhe thereupon nresented to the Grend Jury for its consideor.






That said Srand Jury then recessed for lunch znd at

the hour of 1:30 o'clock p.m. on said da returned:ta the
court room of the Hororable &. #. Cristy, Second Judge as
aforesaid, to deliberate and vote upon whether or not any
of said defendants shcoculd be indicted.

Twat 2t or zhout the hour of 3:00 ofclock p.m. on
said day the Yrand Jury recuested the Honorable A. U,
Cristy to instruct it upon certain matters of law pertaining
to the recuested indiciments and that thereupon the Honorable
4, 2, Cristy did enter the Grand Jury room and instructed
the Grand Jury, 2s recuested, and after having done so,
retired to his chambers in the Judiciary Building.

That your affiant is informed and believes and
therefore avérs the fact to be that between the hour of

2:00 and 3

'

20 olelock p.m., and subsecuent to the Honorable
A, #, Cristy having instructed the Urand Jury, members

of the Grand Jury voted on the bills presented to them

and your affiant is wiling znd offers to prove by the
testimony of the Honorable 4. A. Cristy.and by the minutes
of the Secretary of said Urand Jury and by the affidavits
of the Grand Jurors that at or about the hour of 3:30
o'eloek p.m. on said day, Harry A. Franson, foreman of

- said urand Jury, left the Grand Jury room and went into

‘the chambers of the Eonorable 4, i, Cristy, and that he,

e}
=

the said Harry &£, Franson, did thereupon announce to the

“Honorable A. . Lristy that the Grand Jury had deliberated

“for severzl hours and after the deliberztion had voted






. ezcn and every one of tue.bills presented; that whi 1@ said

Franson was in the chambers of the Honorabl le A,

4, Cristy, one of the members of the Grand Ju v, at the
fEﬁ;ESt.Of the other members of the Grand Jury, went into
the chanmbers of the Honorable A. M. Crist*'anﬂ in the
oresence of the Honorable A, #. Cristy and Harry 4. Franson
recuested the foreman to return to the Grand Jury room, and
that zaid Grand Juror likewise infbrmed the Honorable A.

2. Cristy that a no bill had been returned against ach

and every one of the said defendant: and that thereupon

the Honeorable &, «, Cristy informed both the foreman of

the Grand Jury and the other Grand Juror Teferred to that
ne would refuse to zccent 2 no vill and that in order to
nrevent = no bill being returned he intended to adjourn

the Grand Jury until the hour of 10:00 o'cloek a.m. on
Tuesdzy, the 26th day of January, 1932,

Inat thereupon the Honorable A, il. Cristy returned
to the Grand Jury room and reiterated his remarks to the
effect that he would refuse to accept a report from the
Grand Jury and that the Grand Jury had been adjourned until
the hour of 10:00 o'clock a.m. on.Tuesday, the 26th day
of Jenuary, 1932, and that upon said occasion the Honorable
i. #, “risty used the following languagze, to-wit:

MTf 3 criwme has been committed snd the identity

of the criminals known- that is ¢riminals in the

sense of the technic2l »rovisions of the law, nand the

Grand durv for reasons refused under their ouub to
pTCQE”‘ an indictment therefor, I present to vou
the guestion o anarchvy in 4'hvs community. _dAre voun
,williwﬁ Lo fake the responsibilities for that '
situstiony Vou ¥row our racisl striucture. WFhother
that s involved in any sortioulsr case nnd '

o de 2 By B am y & - o4 - R
nnrticular congse before wou is for weour oom
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iThe Court: ‘here has been nothing presented to =e.
The court refuses Lo accent ony further rerort

until the drand Jury delibverstes Turther unon mstters
of sericus import Lo the Territory. &after Tuesday

I will $alk to you. I wilil =2sk vou to serisusly
deliberaze unon it until vou TthTP for your
deliberations =2t 10 o'clock on Tuesday next.v

i3

bout the hour of 10:00 cteloc!
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trhe 26th day of January, 1922, and subse~uent to

refusel of the Honorshle A, i, “risty to sccen® the

voted by the Urand Jury, :ng subse~usnt to the

Juror E, E, Bodge to

the Honorable A. #. Uristy inoulring as to whether or

not the

Honorable £, i, “prigty 1ntended to accept the

no bill voted by the Yrand Jury, the Honorable A. ¥. Cristy

refused to permit said Grand Juror E. B, Bodge %o coniinue

L
[

serve on sald Urand Jury despite the fact that the said

Grand Juror expressly stated to the Honorable A. ¥. Cristy

in cpen court that he was Yperfectly willing to serve®

and thot

he was "mot claiming any exemntion®.

That on said oceaslon the Hornorzble AL ¥, Cristy

used langusage in part zs follows:
#The jury reos will be closed snd you will nroceed
“with vour !urther deliberstions., Peflore so doing
~may 4 oask you gentlemen, as renresentntives of_ike
©government snd. the community, to lay aside 211 race
orejudice, to rise sbove such trivizl or personud
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How cone GRACE EOHT“SCUL, THOHAS H. WASSTIE, EDWARD

4. LORD =nd ALBERT O. JCHES by thelr zitorneys, Thomoson &

rm, =nd in support of the motion to ~uash the indictment
neretofore filed herein and azs further ressons for the
grantine of said motion add thereto the Yollowing zrounds:
BIGHTH: Becanse on Tuesdzy, the 26th day of JENUATY,
1932, at or azbout the hour of 11:45 a.m. the Grand Jury did
voie a no »ill on the charge of first degree murder
nr nted against said defendants, on the charge of the
second dezree murder presented against sald defendants and
on the charge of kidnapping presented against said defendants.
That thereupon the members of the Grand Jury did instruct
Harry A. Franson, duly apnointed foreman of said Grand Jury,
to notify the Henorable 4. M, Cristy that the Grand Jury

was ready to report to him znd that it had voted a no bill

. < + Y 3 r o : ey 4 4
2 had token ais sent the sz2id Harry 2. Frenson, sagainst.

“the instructions of the Grapd Jury, stated to fhe Honcrable.






e Grond Jury nod nothing

instructed the foreman zccordingly. That thereupon, th

Honorztole &, M.Cristy said in substznee that he refused

to zccent sald report znd that the Grand Jury was adjourned

MINTH: T™at the Grand JU.I’:I aftear being ad journed oy
the Honorable A, i, Cristy again convened at two oleclornlc

v.m. and thereunon another vote was tsken and again 2 no

pill was returned on each and every one of the three ¢chorges
'.f

efendants./ That the foreman of the Gran
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Jury was again instructed by the members of the soid Crand
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Jurvy to advise the Honorable A, i

Yoremsn in substunce said to said Grand Juror that they had

v read the editorial in the Honolulu Star-Bulletin and that
1t said it was the duty of the Grand Jury to return a true
bill. That thereunon the said foreman refused to report to
the Heonorable A, ¥, Cristy as hé had been ordered to do.
That thereupon several of the Grand Jurors demanded that a

Vote be taken upon whether or not the City and County

Vi Lttorney's Office should be resuested to prepare and submit

ul

to szid Greond Jury a bill e

or not an Indictment sheuld be rendered sssinst sald defendants
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MOTION AND AFFIDAVIT QF
MONTCOMERY ¥, WINN

THOHPSHON & WINN

00 Inter-Island Bldz., Henolulu

“Attorneys for Defendants. -
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TERRITORY OF EAWATT, )
)
vS. )
)

GR3CE FORTESCUR, THOMAS H.
MASSIE, EDWARD J. LORD and )
ALBEET O. JONES, )
Deferdants, ;

XO0OTION

Now come GRACE FCHTESCUE, THOMAS H. HASSTE, BDWAKD
J. LORD and ALBERT 0. JONES, defendants, by their attorneys,
Thomnzon & Winn, and move this Honoravle Court that they be
adwitted to bail nending the trial of the zhove entitled.

- = - o
couse znd mettse

6]
&1

This motion is based upon the records and files
herein and uﬁon the affidavit of Montgomery E. Winn hereto
attached.

o
‘Dated, Honolulu, T. H,, January 2 & , 1932.
GRACE FORTESCUE, THOMAS H.
MASSIE, EDWARD J. LOED and
ALBERT O. JONES,
Defendants

By THOMPSON % WINN
Their Atiornevs
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AEFTDAVIT QF UONTCOMERY F, WINM

35.

R N

fore avers the fzet to be that Edward J. Lord has no nroperty,
real or personal, or any assets whatsoever, or any income
from any source other than his monthly vay from the United

States Navy of Forty Dollars_(%éO.GO) a month, and that he

ip..!-

is unable to provide bail in.a sum greater than Two Thousand
Bellers and this only throush the possible assistance of
Triends;

That vour zaffiant ig informed z2nd helieves

Tore avers the faet to be that Albert §. Jones hzas no

IS

resl cr personal, or any asseis whatsoe¢er, or any incom

- Frp—_—— . s +1 ) Ty Praal im Tley 4+,
Tome any source ovher than his .-lopu..a.._ DAY 1rom the Unit

Stotes Navy of Seventy-five. Dollars (£75.00) z month, and

. s o 4 1 v —~ . P [
g to nrovide Dall in a sum grezter thzn Two





vroperiy, Teal or personal, Or any assets whatsoever, or any

graster than Twe Thousard Dollars and this only through the
nossible assistance ‘of friends;
Trat yeour z2ffiant i3 informed and believes and there-

fare avers the fzct to be that the defendant Grace Fortescu

hzs no nromerty, real or versconal, or any assets whatscever,
or any income from any source cother then an income of
apnroximately Five Thousard Dollzsrs (£5,000.00) a year,

unable to provide bzil in a sum greater than
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Five Theussnd Voliars, and this only through the nossible
zssistance of friends;

~

Tha ur affiant is informed and believes and there-

ct
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fore avers the fact to be that Major Granville Fortescue,
husband of Grace Fortescue, has no ovroperty, real or personal,
or =ny zssets whatscever, or any inceme from any source

other than an income of aporoximately Two Thousand Dollars
(#2,060.00) a year as a retired officer of the United States

Further zffiant sayeth not.

\

to herfcre me
fa n, D. 1832,

Gtk

 Notary 3L3${c blrsngudicial_
trouls ,.’errx,orv'of'ﬂawaii;_










