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. INVESTIGATION OF THE NATIONAL RECOVERY
ADMINISTRATION

SATURDAY, APRIL 13, 1935

UNITED STATES SENATE,
CoMMITTEE ON FINANCE,
Washington, D. C.

The committee met at 10:05 a. m., in the Finance Committee room,
Senate Office Building, Senator Pat Harrison (chairman) presiding.

Present: Senators Harrison (chairman), King, Lonergan, Couzens,
Keyes, La Follette, and Capper.

The CHAIRMAN. The committee will be in order. Congressman
Boehne of Indiana wishes to make a statement.

STATEMENT OF HON. JOHN W. BOEHNE, JR., MEMBER OF CON-
GRESS FROM THE STATE OF INDIANA

Mr. BoeHNE. I simply desire to read into the record and present
a communication received by me to be presented to the Senate
Finance Committee acting as the investigating committee of the
National Industrial Recovery Administration, and I shall read the
letter and that is all that T will want to present. [Reading:]

AprriL 3, 1935.
SENATE FINANCE COMMITTEE,
United States Senate, Washington, D. C.

HonoraBLE Sirs: We, the undersigned manufacturers, of Evansville, Ind.,
and vicinity, are purchasers and consumers in our manufacturing operations of
pi%érox; and rough castings made from such pig iron.

e beg to bring to your attention unfair price-fixing and discrimination against
us as regards the price of southern pig iron shipped to the northern bank of the
Ohio River, as compared to the price charged to purchasers of this same pig iron
on the southern bank of the same Ohio River.

Since adoption of the Iron and Steel Code under the National Industrial
Recovery Administration, pig-iron producers in the Birmingham, Ala. district
charge consumers on the northern bank of the Ohio River $2.88 more per ton of

ig iron than the price charged to consumers on the southern bank of the Ohie

iver, while the additional cost of transportation to the northern bank of the
river is only 30 cents per ton, thereby discriminating unfairly against consumers
of pig iron on the northern bank of the Ohio River to the extent of $2.58 per ton
which discrimination will seriously affect the operation of many industries in
this district.

We appeal for relief from this unfair discrimination and strongly urge you take
whatever action is necessary to secure the elimination of all price fixing from codes
permitted under the National Recovery Administration, for if price fixing is
tolerated it will be abused as shown by the above example.

We do understand that under the Clayton Act, and other laws of our country,
discrimination in price between purchasers is absolutely illegal, and undoubtedly
such gross discrimination as set forth in this report, namely a difference of $2.58
per ton of pig iron, to consumers of this material in territories immediately ad-
joining, was never intended by the legislative and executive branches of our
Government. If continued, such price fixing and discrimination will prove ruin-
ous to many industries and we hope you may decide it should not be tolerated.

17



1778 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Numerous appeals to administrators of the National Industrial Recovery
Administration and to pit fron furnaces at Birmingham, Ala., for relief from unfair
discrimination due to this price-fixing, have been entirely unsuccessful.

Farm Tools, -Inc., Vulean Plow Division; Geo. L. Mesher & Co., by
. .-F. Koch; Advance Stove Works, J. 8. Hopkins, secretary-
treasurer; Hartig Foundry Co., 8. W. Hartig, president; Sun-
beam Electric Manufacturing Co., J. Harry Schrader, vice
%lresident; Sernal Inc., W. E. Baker, works manager; Blount
ow Works, V. A. Burch, president; The F. Grote Manufac-
turinff Co., Ernest A. Grote, president; the T. Holtz Co., by
%. 7 <il{tz,ksecretary and treasurer; Keck Sonnerman Co., by
. F. Keck.

The CrairMaN. Mr. I. H, Kopf of Cincinnati, Ohio.

TESTIMONY OF 1. H. KOPF, CINCINNATI, OHIO

(Having first been duly sworn by the chairman, testified as follows:)

The CaarrMAN. The committee will give you 10 minutes. You are
from Cincinnati?

Mr. Kopr. Yes. I come before you not as the chairman of any
committee or anything of that nature. I come before you in the
interests of the small merchants who are dominated by what we term
as ‘“‘racketeers.”’” These racketeers operate under an organization
known as the ““Better Business Bureau’’ in the big cities, and in the
Better Business Bureaus now are administered the codes of the N. R.
A., so that if any coniplaint is filed against the small merchant, the
same man who is the head of the Better Business Bureau is the head
of your code authority. In other words, the man is found guilty
before he even goes to trial.

I know of dozens of merchants who receive letters from the code
authorities for violations which did not amount to anything or which
gid not occur. They did not appear before the code and nothing was

one.

Senator King. Who appoints these Better Business Bureau officials
that arrogate so much authority to themselves?

Mr. Korr. It is a closed corporation selected from the merchants
whom they want to belong to it. I do not believe in any Better
Business Bureau in the United States. You will find & merchant
whose capital is between $1,000 and $15,000 & member of the Better
Business Bureau. I think the ones in the Better Business Bureau are
trying to drive them out of business.

Senator King. What do they have to do with the code?

Mr. Korr. The code is administered in almost every city by the
Better Business Bureau. In our city of Cincinnati, Carl Finn 1s the
secretary of the Retail Code Authority. Carl Finn is the manager of
the Better Business Bureau. So if anything happens to a small man,
Carl Finn is the prosecuting attorney, the judge, and the jury, and
the man has no chance.

These small merchants are not coming before you complaining of
the code. They are very happy under the code, providing certain
provisions can be remedied. One of those provisions is that a small
merchant cannot buy goods in the quantity that the large merchants
buy, and when he puts on a sale, the first thing he does is to get
letters from the code authorities or the Better Business Bureau calling
his attention that he cannot buy additional goods. That is what
happens when he is doing business or running a sale of his regular
merchandise.
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For instance, if he is advertising ladies’ dresses at $3.95 and he
runs out of those and feels that he can sell 25 or 30 more, he just can-
not buy them. That is the way it is interpreted. It is things of
that kind that the small merchant is complaining about.

You gentlemen may be interested to know where we differ with
the small merchant from the big merchant. The small merchant is
a local merchant whose capital ranges from $1,000 to $100,000, and
a large merchant is one whose capital is over $100,000.

The suggestion we have to offer to remedy this is to eliminate the
Better Business Bureau and put it out of existence. It is a nuisance
to us and hindering the development of the small merchant, and I
can name you 10 men that I know of that would open small stores
if they could, with capital from $25,000 to $50,000, but they say
‘““What is the use? IF I do this, the Better Business Bureau will
jump on my neck and drive me out of business. They will keep my
ads out of the paper.” Which has been done.

Senator King. How do they do that?

Mr. Korr. By going before, to the newspapers and saying, “We
want to see copies on these stores.” They criticize the copy and
find fault with it and tell these newspapers, “You dasn’t run that
ad.” That has happened within the last 60 days in the city of
Cincinnati. It happens in every big city where there is a Better
Business Bureau.

What do they do? They get the proof of that small man’s ad,
and the day he was going to run the ad, or if he does run it, the other
stores advertise the same class of merchandise at that price or below.

1Senator King. Violate the code as interpreted by them them-
selves?

Mr. Korr. As I say, I am an independent man, coming before you
in the interest of these men, because they cannot organize, they can-
not come before you, because if they did, the Better Business Bureau
would have them out of business in 60 days. They would find fault,
they would criticize them, haul them into court and drive them out
of business. That is why the small merchants are afraid to come
down here. That is why I came at my own expense and not paid
by anybody. I would not take a dol{rar from these men because
they need every dollar that they have to fight this Better Business
Bureau in the big cities.

And this does not only happen in the cities, but it happens within
a radius of 20 miles of the big cities, where the Better Business
Bureau says they have jurisdiction. They say, ‘“We have juris-
diction because we are out for better business.”

They have their own shopping newspapers, to which they will not
permit a small merchant to advertise in. The only way you can ad-
vertise in that paper is by buying stock. If a small merchant wants
to buy stock in it they say, ‘“We have no stock to sell.” In that
paper you cannot find any outside merchant who is in business with
any line of business that conflicts with the big department stores.

The Better Business Bureaus are owned the big department
stores, and their managers are ruled by the {ig department stores
because they contribute to their support.

The way they get their support, they go to a small merchant who
shows that he 1s advancing and they think that he is going to be a
detriment to the big store and they say, “We want you to join the
Better Business Bureau.” ‘All right; how much?” $1,000 a year.”
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The small merchant says, “I cannot pay that.” They will take
$750; they will take $500. They will come down to $50. And if he
don’t join, God help the poor merchant, because he is going to be
put out of business in 18 months; I don’t care who he is. They are
going to drive him out because he shows that his business was progress-
ng. :

We are not down here, none of these small merchants ever made one
remark in regard to the political affairs or anything of that nature,
whether they are Republicans or Democrats—they are not interested.
They want this thing regulated so that they can exist.

Senator King. Are any of the ‘‘small businessmen’, socalled,
named on the codes?

Mr. Korr. No, sir. We have nobody on the codes in the large
cities—I dare say you will find—whose business is under $100,000.

Senator Kinag. I am speaking, of course, of local codes.

Mr. Kopr. That is what I am speaking of. In the cities where
these better business bureaus exist.

Senator KinG. Does that local organization of the N. R. A. or of
the codes, police it in the sense of keeping in contact with and inquiring
into the small business man’s operations?

Mr. Kopr. Only when they think he is doing business, they send
women into his store to create a disturbance on his busy days, and
then they go back and write him letters that such and such was not.
right, and such and such was not right.

I tried to get several letters to bring down here from the code
authorities; but the small business men, the small merchants say,
‘“My names are on those, and they will check up, and when they find
I am making a complaint, they will drive me out of business.”

You can go through any large city and you will find the vacant
room is due not because men do not want to go into business. The
small man has got all of the confidence in the world in the future of
this country and in his city, but he says: ‘I cannot go in business as
long as there is a Better Business Bureau existing, because if T am
successful and do not kick in to their racket, they will drive me out
of business. If I do kick in, they question me what I am going to
do and all, and the big department stores then run ahead of me.”

In regard to sales, as I started to bring that up, the small merchant
cannot buy sufficient goods with a capital, we will say, of $10,000,
because he does not know what is going to sell. He would be foolish
to put the greater part of his capital into certain articles. When he
is running a sale or }iﬁs business is going ahead and he has done adver-
tising, any kind of advertising, which they class as sales now, if a
small merchant does it, they immediately send him notice that he is
violating the code, that the code says he dasn’t buy goods for sales. If
a merchant pays $2.25 and sells at $3.98, they cannot say he is not
malaing a sufficient profit, so they come back and say he dasn’t buy
goods.

Senator King. Do they fix the prices at which he may sell?

Mr. Korpr. No.

Senator Kinag. Does he fix a floor price at which he may sell his
commodities?

Mr. Koprr. Where the code says he must sell, he must sell above
10 percent over his laid-down cost, and no small merchant can sell
under that. He is happy because the people are making more money;
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and if you were in the small stores the w:i I am in Kentucky, West
Virginia, Ohio, and Indiana, you will see that the people are tickled
to death because they have money to buy, and they are buying.

The CuHAIRMAN. Are you a merchant of the type that you have
described? A small merchant?

Mr. Korr. I am an auctioneer; a sales promoter.

Senator King. Do you travel through those States?

Mr. Korr. I make towns from crossroads of 87 people to Cleveland
and Cincinnati.

Senator King. Do the conditions which exist in Cincinnati to which
gou have referred by resson of the course of conduct of the better

usiness bureau organizations go into other cities?

Mr. Korr. In Columbus, Cleveland, Louisville, Indianapolis,
Hamilton, Ohio—in almost every city of any size over 20,000.

The CrairMaN. Do you find that the code has had any effect on
your business as an auctioneer?

Mr. Kopr. It has, for which I am very happy. It drove men who
were in the business and not running a clean business, out of business.
I am very happy that this came about.

The CuairMaAN. It worked to your benefit?

Mr. Kopr. I won’t say to my benefit, but to all who are in the
business who want to do a clean business.

Senator King. You mean auctioneers?

Mr. KorF. Yes, sir; and for which I am very glad, because I happen
to be under the license of four States and under bonds in those States.
I am under license in 19 cities and under bonds in those cities.

Senator KinG. You do not want any competition in your line of
business?

Mr. Korr. We encourage competition, for this reason: If one
merchant has a successful sale, other merchants in that town are
interested.

The CrairMaN. You operate your business independently? It is
not incorporated, is it?

Mr. Korr. No sir; I own and operate the business.

Senator King. I was interested in your statement that they would
censor advertisements that were prepared by the smaller business man
and go to the newspapers and see the proof before it was published.

Mr. Kopr. Yes.

Senator KinG. Is that practiced very extensively?

Mr. Korr. In the large cities.

Senator Kina. And do the newspapers furnish them his copy?

Mr. Koprr. They have to; otherwise the large advertisers will get
off the newspaper, since they have their own papers. In Dayten
they have their paper, in Cleveland they have their paper, in Cin-
cinnati they have their own paper—what they call the Shopping
News, and only the members of the Better Business Bureau and these
whom they want to have stock in that paper can advertise in it.
That is the policy of the paper; you must ge part owner of the paper
or you cannot advertise.

nator King. Would that be true with respect to, say, the Cleve-
land Plain Dealer, or the Cincinnati Enquirer? Would they censor
vour advertisements in those papers?

Mr. Korr. They have censored the advertisements. I can make
this direct statement to that, they have censored advertisements in
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the Cincinnati Post, and they have censored the advertisements in
the Cincinnati Times-Star, and in both cases they held up some
issues to get on the street before the copy was released.

The CHAIRMAN. Was that true of the Dayton News?

Mr. Kopr. That I cannot say, but I understand the same practice
is used in all cities where there is a Better Business Bureau.

The CHAIRMAN. Proceed.

Mr. Korr. The next thing is something in regard to merchandise
given free. There is in the mails, and if you Senators are interested I
can send you a copy of it—I have not one with me—of a manufac-
turer now who is making studio couches. He quotes a price on this
couch; but if you buy 10, he gives you 1 free. I? you buy 20, he gives

ou 2 free. 1 have yet to see the small merchant in any town who
as a capital of $50,000 that can afford to buy 10 of these couches of
one number to get 1 free. That is cutting prices.

The CuairmaN. Has this practice been indulged in before the
code went into effect?

Mr. Korr. No, sir. And this has only happened within the last 30

days,

{‘he CHalrMAN. Within the last 30 days?

Mr. Korr. Yes, sir. That is why I have not got one of those fur-
niture ads; but if you are interested, I will be glad to send you one.
That is one thing.

The next thing is carload lots of furniture. A carload of furniture
as a rule represents 60 pieces of bedroom suites and about 40 pieces
of dining-room suites. The manufacturer has a price on 1, and a
price on a carload, and a price on 10 carloads. If a concern buys 10
carloads he gets a price which is so low that the retailer buying one
cannot buy that number, because the man buying 10 carloads can
sell at retail for the price the small retailer has got to pay. That is
the big complaint all the way through of the codes. If this was sold
and these 10 carloads go into one store of a chain organization, which
are the ones doing this, they could not buy 10 carloads because there
is no store in Cincinnati and no store in Cleveland that could sell 10
carloads of one manufacturer’s furniture in one store, but they buy
the 10 carloads, and then order some shipped to one town and some
to another town, separating these 10 ca.rl}()m.ds, but in the long run
they are not taking any more into any one store than the small
merchant who has a $50,000 to $100,000 capital.

Senator King. Could two or three of these larger merchants combine
and buy 10 cars and buy in one man’s name or & company’s name, and
then distribute to the various persons interested in the venture in
different towns or in the same town in different stores?

Mr. Kopr. They not only buy 10 cars, but I know of cases where
they have bought 116 cars out of Virginia, and that is done through the
consolidated buying offices in New York City of the large interests.
A small merchant has a hard time getting into these buying offices.
For instance, in our town, if they were to have the three or four
largest stores in a buying office in New York, no small merchant in
Cincinnati is going to get into that office.

The CuairmaN. The chain stores take charge of that situation?

Mr. Kopr. Yes,sir.

The CuairmMaN. All right; proceed.

Mr. Korr. The next thing is the discount on merchandise. Some
merchants have gotten bills for merchandise dated 1 day. The
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express shipment showed 5 days later or the freight bill did. Then
when the shipment did get into his house, he had 3 days to pay that
bill before it was due. This did not happen before the Np ﬁ A,
because the present terms now are 2 percent 30 days. In former days
the small merchant got 2 percent 10 days and 60 extra, giving him 70
days on which to operate his business.

o small merchant is going to exist with these kind of terms now,
because furniture men cannot turn their stock that quick.

Here is a suggestion we have for remedying the trouble of the Better
Business Bureau. We think that in every district of every district
court in the United States, there should be formed a board of 7
members, 3 whose business is over $100,000 for taking care of the big
interests, 3 whose business or inventory represents $1,000 to $100,000;
these men to be selected by the groups from which they represent;
these 6 men to select 1 man as the seventh member who must be an
attorney, no one else but an attorney can sit as the seventh member of
this board. He then can advise them legally and tell them if any-
thing has been violated or if any crime is committed in the operation
of a man’s business or anything of that kind, and in the case of a dead-
lock, he has the deciding vote. 1f any crime has been committed or if
the board finds that anything has been violated, then their findings

should be sent to the United States district attorney in that court
district, and I think if you put in a board of that nature, you will
have every small merchant in the country happy, and I think the
future of the N. R. A. is assured, and I think the small merchant will
tell you, as well as the large merchant, that we are headed right, we
are coming out of the depression, because I have known small mer-
chants who, 2 years ago, had 1 help working, and today they have 10.
I saw other merchants who had 1 help working 2 years ago, who have
5 working today. They are not complaining of hours, they are not
complaining of wages, or anything of that nature—they are whole-
heartedly in favor of it, because they realize the more that is paid out
in salaries the more that is coming back to them in business.

The CaalrMAN. The big objection is the discrimination of big
business against them?

Mr. Kopr. Yes, sir. And I would like to leave this statement
with you.

The CrairMaN. Yes; we will put it in the record.

l\il(r. If{OPF. If you want a copy of that advertisement which I
spoke o

The CHAIRMAN (interposing). You may send it down to us.

(Mr. Kopf’s statement is as follows:)

Mr. Chairman, Mr. Pat Harrison, and your committee, I feel the first thing you
are interested to know is what I am doing here.

My business for the past 20 years has been that of sales promoter, merchandise
appraiser, and auctioneer. This work not only brings me in contact with thelarge
merchants but eglually, and more 8o, with the smaller merchants. I feel that
right here I should explain what thousands of others and I class as the large
merchant and the small merchant, and where we make the distinction or division
between them.

Merchants whose inventory is between $1,000 and $100,000 are classed as small
merchants. Those whose inventory exceed $100,000 are classed as large mer-
chants or operators, whether they have one or more stores.

I am here in the interest of the merchants whose inventories are between
$1,000 and $100,000, being classed as small merchants. It is in the interest of
these small merchants that I sent to the United States Senate investigation
committee on March 12 the following telegram:
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“If you want the low-down on the way small merchants are being persecuted
by big shots kindly advise and make arrangements and I will appear before your
investigatin%:committee. I can give you not one but hundreds of legitimate mer-
chants, but because they do not belong to a gang of racketeers in the larger cities
they are persecuted.

t; Tl’J’is can give you not only from Cincinnati but from many of the larger
cities.

From that telegram, you must be interested to know whom we term ‘‘racket-
eers.”” We would term any organization which is a closed organization, selecting
its members and not allowing all merchants to join, anything but a legal organiza-
tion, an organization which only criticizes the small merchant when he is out
fighting for business, who dominates him by sending people into his store to
create a disturbance and distract the public from their purchases, cannot be
classed as operating for the good of the community or the small merchants.

When these organizations are put in charge of the N. R. A. code enforcement
various other branches, how can a small merchant expect to receive justice, when
they are the authority? How can small merchants expect justice when the
managers of these organizations which are known as the ‘“‘Better Business
Bureaus” of the various cities, are secretaries of the Retail Code Authority and
also connected with various other enforcement organizations? What can a small
merchant expect if they eriticize him when one man is prosecuting attorney,
judge, and jury, this man supposed to be in the employ of a big organization
controlled by big interests, can never render a decision in favor of the small
merchant.

If your committee wishes to verify these facts, I can give dates and instances
where they can go to the files and find my statements to be correct. The National
Recovery Administration can never expect to survive when almost every article
in it is broken by big business.

In the first place, if a small merchant was to jockey the hours of his employees,
the employees immediately would run to the Better Business Bureau or the code
authorities, but nevertheless, right today, the big department stores are jockeying
the hours of their help.

Under the code, it appears that no merchandise should be sold for less than
cost, and truth should be stated in advertising. Then here is an instance that
should be investigated, for it almost ruined every small retail furniture store
in the Cincinnati district.

One of the most prominent stores in Cincinnati, in the month of December
1934, advertised a rug sale. These rugs were away below the wholesale cost.
Upon investigating, it was found by retail furniture dealers in this district that
the firm in question had purchased a lot of second and drop patterns. The ad
did not say this. There was 8o much pressure brought to bear by the small
retailers that some of the mill representatives came to Cincinnati, but it did no
good. There was no retraction, no apology of any kind made, but 2 weeks later,
8 small retailer who was moving from one location to another bought some
chairs, and in less than 24 hours he had a letter from the code authority saying
he was buying merchandise for a sale. Of course, this was a small merchant,
and Mr. Better Business Bureau and Mr. Code Authority jumped on his neck
because he was going a little bit of business and was trying to make a little
monev.

It is a serious state of affairs if a small merchant moving from one location to
another, cannot buy merchandise when he is staying in business and when he is
making a 50-percent profit. This only proves that the Better Business Bureau
and the code authority are out to drive the small merchant out of business. I
could give you hundreds of such instances and if you are interested, will gladly
do so when your committee has more time. But you will find in every case when
% small business man begins to do business, he is dominated by the Better Business

ureau.

Now, your thought should be how to overcome these evils——whether or not it
is I cannot say. This can be done by a plan I am about to submit to you which
meets the approval of thousands of smnl{ merchants.

First, the private police department or Better Business Bureau, should be put
out of existence. Appoint a in each Federal district, three members to be
merchants in good standing, whose inventories are between $1,000 to $100,000,
these to be classed as representatives of the small merchants; three merchants
whose inventories will be $100,000 or over, these to be classed as representatives
of the large merchants. These six members are to select a seventh member who
must be an attorney, he is to guide them in legal matters, and in case of a dead-
lock, have a deciding vote. The board to have headquarters in the largest city
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of their district with a secretary to take complaints, and so forth, and vote on
them. If they find that a crime has been committed 1n misrepresentation, and so
forth, merchandise advertised or any other matter which comes before them, the
matter should be recommended to the United States district attorney for prose-
cution. This board should receive a very small salary as their work should be
classed as more for the benefit of the community than for Fersonal gain.

This policy is the suggestion of over 3,000 merchants I have visited and dis-
cussed the matter with within the last 18 months.

I will not take up your committee’s time any longer, but am now open for any
question you may care to ask me at the present time if you wish to question me
by your subcommittee. I thank you.

TESTIMONY OF JAMES E. RICE, TRUMANSBURG, N. Y., CORNELL
UNIVERSITY, PRESIDENT OF THE NORTHEASTERN POULTRY
PRODUCERS COUNCIL AND COORDINATOR OF REGION NO. 9

(Having first been duly sworn by the chairman, testified as follows:)

The CrairMaN. How long do you want, Mr. Rice?

Mr. Rice. I should hope that I might have at least 10 or 15
minutes.

The CaalrMAN. Try to get through in 10 minutes.

Mr. Rice. I would like to leave a brief also.

The CHAIRMAN. Yes, leave that with the clerk. You represent the
committee?

Mr. Rice. Yes.

The CHAIRMAN. You are from Trumansburg, N. Y.?

Mr. Rice. Yes, sir; and a poultryman and for 31 years professor of
poultry husbandry at Corneﬁ University and now professor emeritus,
and operating a farm of 5,000 birds and 22,000 hatching capacity.

What we would like is to urge upon you the continuation of a com-
mercial and breeder hatchery code, and I would like to read in this
connection an extract from a statement which I wrote some time
ago that sets forth concisely the particular reasons for so doing.
This will save time.

Senator King. Let me just make an inquiry, if you will pardon me.
How extensive is your business? Is this organization confined to
New York or is it national in scope?

Mr. Rice. National in scope. I will be glad to present that quite
in detail in the form of a brief and also vergally.

Senator KiNg. Do you have a code for the breeder and hatcheries?

Mr. Rice. We have a code for the commercial and breeder
hatchery industry now in operation, which was approved nearly a
year and a half ago.

Senator Kina. Were you instrumental in procuring the code?

Mr. Rice. I was one of those among a great many 1n the industry
who was relsg)onsible for doing that.

Senator Kinag. Are those sho are rearing chickens in all parts of
the country interested in this matter?

Mr. Rice. Exceedingly so; almost 100 percent.

The CHAIRMAN. I WISE you would put in the record in connection
with your brief, the history of the organization, and so forth, to save
the time of the committee so that we may refer to it.

Mr. Rice. Thank you. I have that right here in front of me.

The inception, development, administration, and financing of the
code is the most significant and far-reaching event in the history of
poultry husbandry. The hatchery industry up to the time of the first

118782—36~—pT 6——2
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code hearing had been unable to meet the situation single-handed.
What was everybody’s business was nobody’s business. Now, due
largely to code organization and reorganization, the hatchery in-
dustry with Government cooperation is becoming master (;—{ the
situation.

The formula for making the Commercial and Breeder Hatchery
Code was rational and not revolutionary. This is an important dis-
tinction. The United States Government proposed but did not
demand a code of fair competition. The hatchery industry accepted
the proposition and submitted several codes for the consideration of
the United States code authorities whose legitimate function it was to
assist in the standardization of rules and regulations in harmony with
the principles and practices established by other industries in coopera-
tion with the Government code authorities in order to provide gegal
enforcement. This in principle was Federal cooperation and not
Federal domination.

Whatever may be said for or inst codes in general, it is clear
that each code must stand or f:ﬁa on its own foundation. Of the
Hatchery Code, the facts before us justify us in believing that it has
come to stay. The best proof of this fact is the all but universal
opinion that the Hatchery Code has been of great benefit to the poultry
industry as a whole. Even sincere critics of the Hatchery Code and
code violators admit that fact. The early opposition to the Hatchery
Code is gradually disappearing. My observation is that at least 95
percent of the hatchery men believe that the code has been and is a
distinct benefit to all, regardless of whether or not they have supported
it. It is not necessary to receive 100 percent approval of any move-
ment, project, law, code, or Government to make it a pronounced
success. ot even the decisions of the United States Supreme Court
or of any legislative enactment of State or national election requires
unanimous agreement. Not even the Ten Commandments or Decla-
ration of Independence met with complete accord.

I would like also now to read a letter which we received this morn-
ing from the managing agent, Mr. Hannah, formerly professor of exten-
sion work in Michigan University.

Senator King. I have a letter iere which you sent to the chairman
enclosing a copy that you sent out to the county agents of New York.

Mr. Rice. Yes, sir.

Senator Kina. Were you using the county agents for the advance-
ment of your organization?

Mr. Rice. Yes, sir; that is universal throughout the United States,
by authorization of the Extension Division of the United States
Government, 3,000 copies of the Commercial and Breeder Hatchery
Code were distributed to the county agents of the United States as
an educational movement. And it is distinctly that. It is the
most important function—education.

Also in your letter you state that you sent out 27 inspectors there
in New York?

Mr. Rice. Oh, no; that is a mistake. Twenty-seven inspectors
for the entire United States.

Senator Kina. Why did you send them out?

Mr. Rice. The letter must be misleading in its English because my
intention was to state that New York alone has one inspector.

Senator KinGg. Your letter states, ‘“Our inspector for New York
will start work within a few days.” .
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ed. Mr. Rice. That is right.
fue Senator KinG. I wanted to know what authority you had to use
in- the county agents to carry out your organization plan?
the Mr. Rice. They have no inspection responsibilities. They keep
completely free from that, but they assist poultrymen with that

ery educational movement, as thciy would with every other educational
lis- phase of extension work, and I know of no opposition.

10t Senator King. In your letter I find the statement that it is going to
ted be stronger for the coming year, a stronger code.

of Mr. Rice. As a result of the revisions of the code which have been
to made, with due care at the public meetings throughout the United
ith States, by mail and otherwise, and by hearings in Washington with
ra- the code authorities, the code of last year was strengthened in a good

ral many particulars, some by eliminations, some by additions, but it is a
ot more workable document. It was a tremendous undertaking to bring
this about. It was the first time in the history of poultry husbandry

\ar in this or any other country that it had undertaken to make a scientific

he study of itself by surveys, cost-accounting records and other ways,

a8 and we were able to develop a code which today is revolutionary in

sal its favorable effect upon the poultry industry.

ry The CHAIRMAN. at are the beneficial effects?

~d Mr. Rice. I will be glad to read into the record some of the things

that are of distinct benefit.

;55’ Senator Kina. You sought to unite, did you not, all of the men who -
a raise chickens in the United States into one big organization, and that
»d is to control prices.

o- Mr. Rice. Oh, no.

»d Senator KinG. Is that not the fact? Is that not the object?

t Mr. Rice. Not to control prices, but to prevent unfair competition
o8 of selling below cost with intent to injure a competitor, and it must
2 be his own cost and not an average cost of the region or the average

cost of the Nation. That would be unfair.

Senator KinG. One of the purposes was then to arrange prices by
- cost accounting or otherwise, at which the producers of chickens might
sell to the consuming public.

Mr. Rice. In order that they and the code authorities might have
I more valuable statistical information on what costs were in the differ-
< ent regions of the United States, and for that reason only a large num-
ber of cost accounting records of hatcheries have been secured, and by |
the pure education process, without any effort whatever at regimenta-
tion or domination, these people have discovered for the first time that
they were selling chickens below a cost that they could afford, and /[
when they took into consideration all the cost accounting factors of/
running a hatchery, they very quickly discovered that they were;
making a mistake.

The CuairMAN. This did not apply just to a farmer who raised a
few chickens, did it?

Mr. Rice. It did not. The hatchery code does not undertake to
deal with any hatchery that does not produce at least 500 chicks to
3 sell, or hatch 1,000 eggs or more for custom hatching, or for dealers

who sell 500 chicks or more.
The CrarrMaNn, All right; proceed.
y Mr. Rice. The question was asked what the benefits are. I would
like to enumerate six.

3

oW il

]



1788 INVESTIGATION OF NATIONAI, RECOVERY ADMINISTRATION

The first benefit, and the greatest of all is to the farmer, because
the farmer produces the eggs that go to the hatchery to be incubated
and sold or returned to the farm as chicks. Seventy-five percent
approximately of the chicks hatched in the United States are hatched
in hatcheries, and of that, a very large proportion go back to the
farmers who produce the eggs. They rear their chickens; finding
it more economical to do that than it would be to operate their own
small incubators or hens.

- The farmer benefited in several respects. In the first place, the
farmer who had been selling eggs to hatcheries, in many 1nstances,

- was not_getting a sufficient premium for the eggs he sold to justif
“i his sending them to the hatchery and make a fair profit. As a result
' of the campaign for improving quality, the hatchery men were in-
. strumental in enabling the farmer to produce a higher quality egg by
urchasing pure-bred males and by methods of management and

y ;ilrocesses of disinfection of incubators, selling a healthier chick.

So the farmer benefited as a result of that.

We have a survey made of the different States, which we will submit
as an exhibit, showing the premiums paid to farmers by hatchery men
in the different States of the United States, which is, as nearly as we
are able to estimate it, would mean that the farmers of this country
who produce eggs to sell to hatcheries would be benefiting to the
extent of $5,000,000 or more. .

Those gains are for the farmers first, but their biggest gain is in
the fact that the healthier and better-bred chicks come back onto the
farms from which as hens they can sell a finer quality of product at a
higher price for people to eat.

The second benef{)t was to the hatchery men, to the small hatch-
erﬁlmen as well as to the large hatchery men. We will submit an
exhibit showing the number and size of the hatcheries of the
United States by States and classified also in groups according to
their capacities. We also have figures to submit with respect to the
profitableness of the business last year which will indicate that the
small hatchery benefited even more than did the large hatchery.

Therefore no one could say that it is a large hatchery business
dominating the small hatchery men. The tendency at the present
time is for the biggest of the hatcheries to reduce in size, making
more local hatcheries rather than have big ones scattered and sending
chickens over wider areas. This we believe is a healthy condition.

The CHaIRMAN. Just as a matter of curiosity, what States lead in
poultry production now?

Mr. Rice. The States of Iowa, Missouri, Illinois are the outstand-
ing of all of the States, and there are a great many that are pretty
close followers.

T}(lle CHaIrRMAN. I have a curiosity to know where Mississippi
stands.

Mr. Rice. Mississippi stands well in many respects, but not par-
ticularly so in the chicken business as far as hatcheries are concerned.

The CuairmMaN. I was afraid of that.

Mr. Rice. I know that, Senator, because I spent one week lecturing
at a farmer’s week in your State at the State College of Agriculture
about 25 years ago, and I can verify the quality of your watermelons.
[Laughter.]
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The third benefit i1s to the customer who buys baby chicks, and they
have been freed to a large extent, but of course not completely, of the
great risks which they have run in the past of E)vlhyin chicks of poor
breeding quality and chicks having disease. I will illustrate perhaps
how tbis (g}u.ng works. Only a few days ago a poultryman reported
to us in New York State that a certain hatchery had sold him a
thousand chicks and that he had lost more than seven hundred of
them within the first few weeks. That matter was investigated.

The chicks were found to have died of pullorum disease, which
might have been completely prevented if the person who bought the
chicks had gotten them from a place that had been accredited as
pullorum clean or the disease might have come through the infec-
tion of somebodys else’s eggs in a hatchery that was not properly
disinfected; but at any rate, this particular person is suffering this
tremendous loss and the hatchery refused to settle the damages.
That matter has been taken up by our code inspector. He will
report the result to the Kansas City central office and the matter will
be properly taken care of, because that is a distinct violation of the
code if it is found that he misused terms which the code defines and
enforces.

The fourth gain is to the breeder. The breeder gains because the
public has become in the last 2 years more quality conscious than ever
before in the history of the industry, and partially due to the effect
of the code; in other words, the farmers are buying more of the high
quality bred males with which to improve their flocks so the breeder
is supporting the code.

The fifth gain is to the laborer, because our records show that the
wage scale has increased materially as a result of the code’s require-
ments, that the hours have been shortened and because of the first
;le:) facts, in the long run it has worked to the material advantage of

abor.

It is a benefit to the farmer’s family as well as to the hired help.
Much of the labor may be performed by the farmer’s own family, who
gets indirectly the benefit of the higher code wage which is reflected
in the general cost of baby chicks and consequently in the selling
price of the chicks.

The sixth gain has been to the advertisers. The poultry journals’
and the agricultural papers of this country were absolutely helpless
through any organization or by their own efforts to stop the dishonest
advertising in their journals. We tried over and over to accomplish
results through the Federal Trade Commission, through poultry
organizations and some pretty tragic results have occurred, even to
the killing of one of the officers of one of the organizations, because
of the fact that he undertook to prevent the dishonest trade practices
of one of the members of that organization before the code was
established.

So that the papers welcomed this, especially those that carried
much advertising. Some of these national advertisers who use
elaborate displays pay a good many thousands of dollars a year for
that privilege. An examination of the advertising of those same
hatchery men before the code went into operation and the advertising
of the same advertisers at the present time is exceedingly revealing.
We will be very glad if you wish to submit those before and after
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records of advertisers to show the wide contrasts. I would not want
to give it publicly because of the use of the advertisers names, but we
are perfectly willing, of course if you wish to have us do so, to give
you proof of all of the facts that I have stated in connection with
these six advantages to the hatchery industry under the code.

Senator Couzens. Do the poultry people use Capper’s Weekly?
[Laughter.]

Mr. Rice. Well, it has a very high reputation, not only in the West
but in the East. Knowing Senator Capper as well as we do, we are
perfectly willing to a.cct:g?iis view.

The CrAIrRMAN. Senator Capper agrees with you.

Senator Couzens. Do the newspapers charge more for advertising?

Mr. Rice. They well could afford to.

Senator Couzens. They charge more, do they not?

Mr. Rice. 1 don’t know.

Senator Covzens. Do you know whether they are getting more
from the advertising than they ever did before?

Mr. Rice. Yes, sir; because partly as the result of the code and
partly as the result of economic recovery, the poultry men this year
arf having a better year than they have had for many years in their
sales.

Senator Couzens. People are eating more chickens and less meat?

Mr. Rice. Chicken is meat.

Senator CouzeEns. I mean beef.

Mr. Rice. It will reflect eventually; yes, sir. The hi%her prices
of those meats will have to reflect favorably upon the poultry meat.

So the two great gains are improvement in the quality of eggs,
chicks, and stock and square dealing in the handling of the business.

The question was asked a moment ago regarding the size and scope
of the hatchery industry, and I will give a few facts in this connection.
The baby chigis produced in the United States will exceed 700,000,000
and of these, the commercial hatcheries will account for 400,000,000.
The value is $54,000,000. The number of persons employed approxi-
mately 10,000 hired help in addition to the hatcheryman’s family
work. This business is national in scope and the chicks are distributed
throughout the entire country on a 72-hour postal regulation by mail
or by express.

I would like now to read a letter from the managing agent, John
A. Hannah, who was unable to be here and was one of the first prime
movers in securing the hatchery code as follows [reading]:

I suggest that you recount briefly the demoralized condition in which the
industry found itself from 1929 to 1933 emphasizing the fraud and deception
practiced upon farmers purchasing chicks and emphasizing the fact that it was
practically impossible for purchasers to determine the true quality of the chicks
}tg tl();.l purchased from reading the advertising and sales literature distributed by

I wgﬁfg ‘work in a little information of the magnitude of the industry, stressing
the fact that chickens provide an important source of farm income for not less
than 4% million American farmers and that approximately 75 percent of all
chickelr;s are now commercially hatched—approximately 700,000,000 of them
annusally.

The Jlrmtchery industry is closely allied with agriculture consisting of the
taking of farm-produced eggs and manufacturing them into chicks, 95 percent
of which are sold back to the farmers.

I would bring out that after 1 year’s operation under the code, State-wide code

meetings were held in practically every State in the Union and a national meeting
was held in Cleveland with some 1,700 members of the industry in attendance.
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Every single State meeting went on record as favoring the continuance of the code
and the national meeting went on record with only one dissenting vote agking for
a continuation of the code.

I would then emphasize the fact that the code has emphasized improved quality
and has been of real benefit to farmers and poultry breeders.

The code was developed by the industry and is being administered by the
industry and I would emphasize the fact that every member of the industry has
always had an opportunity to take part in all discussions and had a vote in select-
ing mernbers of the coordinating committee. I suggest that you ask Professor
Rice to outline the improvements in quality that the code has encouraged and
somewhere in the presentation emphasis should be placed on the cooperation
received from the agricultural colleges in all States but Nebraska.

That was purely the opinion of one person in connection with the
poultry department of the (Nebraska) institution.

Senator King. Is that all?

Mr. Rice. If you can spare the time I would like to give a picture of
the method of administering the code.

Senator Kina. You have had a half an hour. Can you not put it
into the record?

Mr. Rice. I can do so; yes, sir, if that is your wish. It is quite
important, however, that we do get a clear picture of how the code is
administered. I can doitin 2 or 3 minutes with your permission.

Senator King. All right.

Mr. Rice. Geographically the United States is divided into 20
regions, of which we have one coordinator for each. These coordi-
nators are nominated by ballot by mail. Then they are voted upon
by mail. All of the persons who have signed the code compliance
and have paid the fees participate in the election. Therefore, these
persons who have been chosen are leaders of the industry, and they
are persons who themselves all have hatcheries, and many of them
are of the small, medium size, as well as the large size, so there is a
good cross section there.

The way in which the code is financed ; it is entirely by the industry.
The way 1s it enforced is first of all by public opinion and second the
value of the code number to those who have complied and have signed
the compliance certificate. It is enforced by 35 inspectors throughout
the United States who have been selected to do this.

The method of enforcement is not one of coercion, but primarily is
one of education. I can say to you that our inspectors are welcomed
by the hatcheries and are asked to come again. If violations are evi-
dent, nearly all of them are settled purely by having the rules and
regulations pointed out to them, so that this past year more than 500
cases of code violations have been settled out of court by the fact
that when the matter was brought to their attention, they have de-
cided that it was to their business advantage as well as to that of
the industry to comply.

I will bring to you within a day or two a number of exhibits here
to back up the statements which I have undertaken to present in
this very brief manner.

Senator Kine. You may leave them with the secretary of the com-
mittee and they will be brought to the attention of the committee.
Thank you very much.

\
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The following table shows, by States, the number of applications for compliance
certificates under the Hatchery Code during the first season (up to July 1, 1934)
that the code was in effect. It will be noted that a total of 11,838 hatcherymen
and breeders made such applications, also 1,993 dealers who sold baby chicks.

Applicalion for compliance certificates, to July 1, 1984, by States

|
Number
Number
Rank State applica- ha:cnt:lem Capacity %‘::l’g'
tions
breeders

1 0885 858 26, 995, 652 127
2 879 801 22, 929, 066 78
: T 830 |  is: ok, 764 EH
8 6% 601 17, 803, 869 47
[} 662 602 17, 528, 009 60
7 537 496 18, 342, 500 41
8 881 673 15, 520, 187 208
9 649 617 13,046,176 32
10 67 620 12, 479, 530 50
11 574 454 11, 518, 861 120
12 427 351 10, 277, 053 78

13 550 481 9, 424,912
14 684 527 7,602, 789 159
15 309 234 6, 603,971 75
16 279 247 8,275, 571 32
17 263 245 5, 431, 34 18
18 417 344 4, 090, 510 3
19 197 181 3,749, 1 16
20 234 226 3,717, 528 8
21 142 130 3, 502, 081 12
22 149 1 2, 869, 103 38
23 150 127 2,801, 180 23
M 187 149 2, 709, 512 38
25 685 56 2, 080, 198 9
26 89 61 2,077, 184 P>}
27 167 144 1, 856, 345 23
28 116 96 1,803, 787 20
29 124 114 1, 474, 585 10
30 58 39 1,423,052 19
31 123 104 1, 355, 160 19
32 231 201 1,258,415 30
33 76 62 1,191, 14
34 68 58 1,162, 128 10
35 101 7 1,044,474 24
36 134 70 1,039, 465 55
37 85 68 1,037, 166 17
38 88 73 850, 324 15
39 68 64 790, 999 4
40 74 4 503, 628 30
41 19 17 502, 085 2
42 37 24 485, 398 13
43 48 36 430, 512 12
M 68 59 365, 141 9
45 | Rhode Islan 50 37 324,417 13
46 22 19 207, 065 3
47 | Wyoming. .o 1t 9 167, 204 2
48 | District of Columbia. .. .. ... 8 2 33,440 8
49 | Novada. ..o e ceieccicceceecans 5 2 23, 700 3
Total ... e ecemcccmamccaan- 13,831 11,838 | 286, 685,220 1,993

As proof that in this industry the coordinating committee (the code authority)
is not dominated by the larger units, I present the following tabulation of the
membership with each member’s hatching capacity. It will be recalled from tables
given above that there are 7 members of the industry having hatching capacities
of 800,000 or more eggs, also 7 having capacities of 600,000 to 800,000 and 8
having capacities of 500,000 to 600,000. Only two in these larger capacities are
members of the code authority.
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A member of the industry is prohibited from advertising his stock as from the
%trai(xi] of a particular breeder without first getting the written permission of such

reeder.

Guarantees made must be lived up to or modified to conform to the facts.

No member may advertise his products as *‘ disease free’’ unless they have been
officially tested and found free. '

When the term ‘‘disease tested’’ is used in advertising it must be accompanied
by a stz:itement telling for what disease, by what method, and by whom the test
was made.

Scientific terms must be used only in strict accordance with definitions set forth.

Shipments must be sent to customers on the dates promised unless permission
is secured from the customer to ship otherwise.

Auction sales of unidentified chicks at low prices which were formerly held in
some sections as & means of disposing of inferior stocks or chicks weakened by
delayed sale—in other words these auctions were dumping grounds for certain
hatcheries—have now been largely eliminated by reason of the code rule which
requires the hatcheryman’s name and address and date of hatch to accompany
all shipments of chicks. Elimination of this type of auction has not only elimi-
nated the distribution of inferior stock but has helped in preventing destructive
price cutting. The farmer purchaser is also protected against losses that follow
purchases of such inferior stocks.

A provision of the code prohibiting sales below the individual’s own cost has not
only aided in stabilizing prices and eliminating destructive price cutting, but has
tended to restrict production to the actual demand, thereby placing the hatchery
business on a sounder and more businesslike basis. This we consider highly
important and to the ultimate benefit of all concerned, including the consumer and
labor as well as the hatcheryman.

ENFORCEMENT

While the acceptance and observance of this code to date hsa been based largely
on educational efforts and the benefits to the industry, yet it must not be forgot-
ten that for continuous and proper operation of the code we must have definite legal
enforcement provisions, with proper penalties for the wilful violator. The very
small minority of members who violate the code—certainly less than 5 percent—
could gradulally undermine and destroy the code unless effective means of punish-
ment are available.

We therefore feel that the enforcement provisions should be strengthened in the
new National Recovery Act.

The following is a typical letter received from representative members of the
industry asking for the continuation of the code:

JBFFERSON CHICK HATCHERY,
Jefferson, Towa, April 10, 1935.
NaTioNAL COMMERCIAL BREEDER HATCHERY COORDINATING COMMITTEE,
Kansas City, Mo.

Gents: As I have heard of some rumors that the Hatchery Code was to be
done away with I for one would regret very much to see it discarded.

For the last 2 years I think we have been benefited by it, in several ways.
First, it has stabilized prices to a certain extent, of which the hatchery industry
was very much in need.

Second. It helped very much in preventing oversetting early in the season,
eliminating heavy surplus, also in closing down early in June, saving a worthless
lot of stuff being placed in the hands of buyers who only bought the chicks because |
they were cheap. No profit to the hatchery or producer. !

Third. In an effort to place on the market a very much higher quality of
chicks, also the eliminating of the setting of undersized eggs.

Fourth. Last but not least, in its efforts to induce honest advertising and
eliminating worthless premiums with chick orders.

I might say much more in favor of the code and I will say this, that if the code
is abandoned I will have a hatchery for sale and the fellow that makes the sale
will have a good commission out of it.

Yours truly,
L. B. PEEso.

'
[
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TESTIMONY OF FRED BRENCKMAN, REPRESENTING NATIONAL
GRANGE, WASHINGTON, D. C.

(After having first been duly sworn, testified as follows:)

Senator KiNag: You represent the National Grange?

Mr. BRENCEKMAN. Yes, sir.

Senator Kina. Proceed.

Mr. BrReENckMAN. This committee deserves to be commended for
conducting the hearings which have been in progress during the past
several weeks. Before Congress reenacts the Ig . R. A. for another
period of 2 years, it is only reasonable and right that it should make
Inquiry, as to how this legislation has worked during the past 2 years.

he declared policy of Congress as expressed in the A. A. A. is to
reestablish and maintain the same price parity between agricultural
and industrial commodities which existe(f in the prewar period. In
May 1933 when the Adjustment Act was passed, the average level of
farm prices stood at 62 percent of prewar while industrial commod-
ities commonly purcha.seg by farmers were at 101, making a spread of
39 points to the disadvantage of agriculture.
e N. R. A. was approved by the President on June 16, 1933.
One year later, on June 13, 1934, the average level of farm prices had
advanced to 85 percent of prewar, but industrial prices stood at 122.
From this it mfl be seen that the spread between agriculture and
industry was still 37 points. It was not until the scarcity occasioned
by the drought of last year that farm prices began to approach their
prewar level.

The latest price index of the Department of Agriculture issued on
March 29, 1935, shows farm prices to be at 108, while the industrial
price level is 128, making a spread of 20 points. The purchasing
power of the farm dollar as of that date was 84 cents.

This does not include rental or benefit payments under the A. A. A,
but it is worthy of note that only about one-half the farmers of the
country are engaged in the production of so-called ‘‘basic commodi-
ties”” upon which rental or benefit payments are made.

From the inception of the recovery program, the National Grange
has been animated with a sincere desire to cooperate in every possible
way toward making it a success. However, it is my opinion that one
of the major factors in retarding recovery has been the continued
disparity between agricultural and industrial prices. This disparity
has been largely due to the artificial and arbitrary regulation and
regimentation of industry under the N. R. A.

he growth of monopoly, the fostering of illegal combinations for
the artificial fixation of prices, the many and varied restrictions placed
upon industry have all contributed to increased cost of production.

o a large extent, this has placed industrial commodities beyond the
reach of our agricultural population. Is it any wonder that there
are still so many millions of workers unemployed and subsisting upon
Government relief when lack of purchasing power keeps the farmer
out of the market? It may confidently be said that what is true of
the farm population in this connection, likewise applies to other large
groups whose purchasing power has remained stationary or has not
kept pace with the increased prices under the N. R. A.

One of the most glaring examples of the manner in which the con-
sumers of the country are being gouged is by price fixing, which since
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the inception of the N. R. A., has been present in the majority of the
industrial codes. It is true that in many of the codes, the term
“price fixing’’ has been camouflaged under such innocent sounding
titles as ‘“open price filing,”” “price protection,” ‘‘cost accounting,”
and ‘‘“minimum prices.”

On June 7 of last year, the N. R. A. made a half-hearted attempt
to correct this evil by the issuance of Office Memorandum 228, which
in general terms instructed all administrators to withhold all approval
of price-fixing provisions in pending codes and to bring existing codes
into conformity with that policy wherever practicable. The empti-
ness of this gesture is made manifest from the following information
which is on file in the office of the Chief of Post Code Analysis
Division of the N. R. A.

Out of 554 codes and their supplements approved, 552 contain some
form of minimum prices. Codes and their supplements having some
form of open-price filing number 438. Codes caliling for cost-account-
inélsystems number 520. Approved codes that do not conform with
Office Memorandum No. 228 total number 269.

The reports of the Darrow board and the thousands of complaints
received %y Members of Congress show that many of these codes
have been written, interpreted, and administered for the favored few
who through their financial power have been able to dominate and
control the minority groups in the different industries.

We have all heard of many cases where small businesses have been
oppressed under the administration of the various codes.

A case in point that comes to mind is the Code for the Wheat Flour
Milling Industry. When this code was proposed, Mr. Chairman, it
contained & provision that nothing therein contained should be used
to embarrass the little fellow or to eliminate small industries, and
after having paid lip service to that proposition, there was a provision
written into it that the big hiﬁhly mechenized mills should be allowed to
operate on a schedule of 144 hours a week, and certain restrictions were
placed upon the smaller mills that employed more hand labor. If the
code had been adopted as written, there can be no doubt whatever
that it would have in due time driven out all of the independent millers
of the United States. I appeared in opposition to that code and asked
that it be put in fairer shape, just as we did in the case of very many
other codes that have been adopted.

The attempt to regiment this highly competitive industry has led
to the destruction of many small units that were in the aggregate
the means of giving employment to many people. From the promul-
gation of the code, the large and highly mechanized mills have en-
deavored with every means within their power to exterminate the
small, independent millers, and have written into the code provisions
that threaten his economic extinction.

The small millers have not been subservient, but have manfully
fought for their rights. A minority group held a referendum among
all millers regarding the continuance of the code. Out of 658 votes
cast, 70 were for continuance while 532 millers, large and small, voted
in opposition,

The small mills of the country are going out of existence at the rate
of about 300 a year. Every time one of these mills closes, it leaves
the community in which 1t was situated so much poorer and it
strengthens the grip of monopoly on the milling industry.
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On Septeniber 15, 1933, when the Code for the Farm Implement and
Machinery Industry was adopted, the price level of this kind of
equipment was at 139 of pre-war. On December 15, 1934, this index
stood at 146. There have been times during recent years when this
industry was running at only 20 percent of its capacity, and the
¥>rincipa.l reason for it was, as I see it, that in many instances prices
or farm implements and machinery in most common use was prac-
tically twice as high as during the pre-war period.

Let me give you a few examples, Mr. Chairman. Twelve tube-
disk drills that in 1914 sold for $85.38 on the average, in 1934 were
priced at $143.

Six-foot grain binders which in 1914 sold for $131.28, in 1934 cost
$228.

Hay loaders, which in 1914 retailed to the farmer at $66.73, in
1934 cost $117.

A 5-foot 2-horse mower that sold for $47.50 in 1914, cost on the
average $79.90 in 1934.

A 2-row corn planter that sold for $41.96 in 1914, sold for $81.30
in 1934.

This list could be considerably lengthened, but the comparisons I
have made will show the unreasonable increase in the prices of equip-
ment of this kind that have taken place since the pre-war period.

The Grange is asking Congress to enact legislation directing the
Federal Trade Commission to investigate the farm implement and
machinery industry so as to definitely establish whether or not price
fixing a.nlg unfair trade practices are responsible for the unreasonably
high prices that farmers are asked to pay for such equipment.

The main objective of the N. R. A. was to increase employment
and to spread purchasing power. As a recovery measure, 1t cannot
be denied that the result of its 2 years of operation leaves much to
be desired.

At our last annual convention, the National Grange took the posi-
tion that if this legislation was to be reenacted in any form, definite
safeguards should be adopted to prevent all arbitrary and artificial
price boosting in industry. If this legislation is to be continued, we
demand the observance and enforcement of section 3 of the Recovery
Act, which forbids code provisions calculated to eliminate or suppress
small enterprises, and which expressly prohibits monopolies or mo-
nopolistic practices.

enator KiNg. Thank you very much. I would like to ask you
just one question. When some of these codes to which you have
referred, were being drafted, did you appear before any of the gather-
ings and protest against them or insist upon different provisions?

%\/Ir. BrENnckMAN. Yes, indeed. A very large part of our time
during the first year after the enactment of the N. R. A. was con-
sumed in attending code hearings and in the efforts to protect the
interest of agriculture under the Recovery Act.

Senator King. Take for instance the eat Code to which you
have referred, the Flour Milling Code. Who were the dominant
factors or persons in the drafting of that code? Was it the big mills
or the little mills that were there represented?

Mr. BrenckMaN. That code, like practically all of the codes, was
drafted by the dominant people in the industry, and it was written, as
I understand, by the mulling trust, composed of about 33 big cor-
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porations, and they have dominated the code and have administered
1t ever since. -

Senator King. Take the Agricultural Implement Code. Did you
or representatives of the Grange or of agriculturalists, appear there in
the formulation of that code?

Mr. BRENcEMAN. I am sorry to say that we did not appear in con-
nection with that particular code because we could not attend all
of these hearings, and some of them were held at times and places that
we did not even get any notice of.

I want to mention while we are talking of that, of another code that
was adopted and under which there was price fixing that proved very
burdensome to the farmers along with the rest of the consuming
population of the country, and that was the code for the rubber tire
industry. They fixed prices under that code for a time, and it was
estimated that the three increases in the price of tires that took place
after the adoption of that code cost the farmers of the country alone
at the rate of approximately $40,000,000 a year in increased prices.
Price fixing under the Rubber Tire Code was abandoned, I think, on
the first of October of last year.

Senator King. Thank vou very much. Mr. Hollingsworth and
Mr. Meyer, I notice on the list here, represent the Retail Tobacco
Dealers. One is the president and the other is director. Do both of
them desire to testify?

Mr. HovLLiNngsworTH. Mr. Chairman, I am Mr. Hollingsworth, and
Mr. Meyer has Mr. Lefkowitz appearing in his stead. He will take
about 10 minutes.

Senator Kine. How much time do you want, Mr, Hollingsworth?

Mr. HoLLiNGswWORTH. About 10 minutes.

Senator King. All right; proceed.

TESTIMONY OF W. A, HOLLINGSWORTH, NEW YORK, N. Y., PRESI-
DENT OF THE RETAIL TOBACCO DEALERS OF AMERICA

(The witness was duly sworn by Senator King.)

Mr. HoLLiNGswORTH. Mr. Chairman and members of the com-
mittee, I appear here as president of the Retail Tobacco Dealers of
America, the national organization of retail tobacconists, representing
through membership and proxy about 750,000 retail outlets selling
tobacco products in every State.

Never was a great number of people more grateful for an act of
Congress than were the members of the retail tobacco trade for the
N. R. A.; for about the time the N. R. A. was enacted into law,
the morale of the trade was at its lowest ebb. The trade was burden-
ed with constant misery and was suffering from every economic ill
imaginable. Its casualty list was rapidly reaching a balance with its
roster and its inventory was beginning to resemble an entry in the
“doomsday book.” .

Labor employed in the industry, realizing the deplorable financial
condition of their employers, were glad to hold their jobs at any
price, and on any terms. The outlook for the industry was hopeless.

Little wonder the N. R. A. was greeted with thanksgiving and
rejoicing. Eyes were turned hcavenwards and prayers of sincere
oratitude were offered in the name of those who fostered this legis-
Jation. Almost overnight, the Blue Eagle became the svmbol of

119782 ——35—p1T 6——3
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emancipation from debt-ridden depression; and hopefulness, enthu-
siasm, and confidence replaced fear and despair.

Today, retail tobacco dealers are catching upon back bills, amortiz-
ing long-standing obligations, liquidating arrears in rent and, best of
all, regaining their credit standing with the wholesalers and manu-
facturers. A short time ago, one large wholesaler in the metropolitan
area of New York told of restoring credit accounts to more than 7,000
retailers; also, a large manufacturer cited how rapidly his slow-moving
retail accounts were coming into line with the company’s credit terms
throughout the country.

One of the loudest general criticisms against N. R. A. is that it has
operated to hinder small enterprise. Several antagonists of N. R: A.
have framed their protests against the act in this vein, and made asser-
tions that they speak for the small business man.

I cannot speak for other industries, but I do know about every-
thing pertaining to formulating and negotiating the Retail Tobacco
Code, and I want to say here and now that the code of the retail to-
bacco trade was conceived by the little man, initiated by the little
man, operates for the little man, and is administered and managed
by the little man.

Under the code, the little retail tobacco dealer is enjoying progress
and assurances of protection against his natural enemies never enjoyed
before, and he wants it continued. So, to those who profess and assume
to speak for small enterprise—who, according to their assertions,
want N. R. A. done away with—we, the hundreds of thousands of
small shopkeepers say they absolutely do not represent us.

Senator Kinc. Who are his natural enemies? The men in the trade
that sold cigarettes a little cheaper than he did?

Mr. HorriNgswoRTH. The natural enemies are the loss-leader
practitioners, a few cut-rate pirates who demoralized the retail prices
1 the entire trading area, and certain large manufacturing concerns
who had to meet competition, and who were unwilling to stand the
expense of meeting that burden, and instigated a reduction in price
in a trading area which they knew would multiply rapidly and cause
everyone to fall in line with that extremely low price.

The N. R. A. is rehabilitating thousands of small merchants, and if
its protecting arms are lifted, and the lean and hungry wolves of
ruthless price cutting are turned loose upon them again, what slaughter
will take place! The little man will be completely routed out—
muscled out—driven out, and his small remaining capital devoured
by a competition so ruthless as to be inhuman and heartless.

The earnings of thousands of these little shopkeepers may well be
considered as wages, for comparatively few of them do a gross dollar
volume of business exceeding $10,000 a year.

Senator KixG. You are speaking now of these little cigar stores?

Mr. HorrLiNgswoRTH. I am speaking of the little cigar stores and
candy stores, and stores that deal in newspapers, cigars, and tobacco,
and handle a few other items.

On this gross volume, their net income floats between $25 and $30
a week. If the National Industrial Recovery Act is not continued,
and ruthless price-cutting rustlers are again allowed to prey upon
their patrons, these small earnings will vanish and a great number of
families will be added to the rolls of the relief agencies. The only
hope the little retail tobacco dealer has to continue even & meager
existence lies in his code and the N. R. A.
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Labor has given its unqualified endorsement to the Retail Tobacco
Dealers’ Code. It is conceded a substantial amount of reemploy-
ment has taken place in the industry since the code was approved,
and it is also agreed that wages in the industry have increased mate-
rially. The improved condition of the retailer is reflected through-
out the entire tobacco industry, from handling the seed to consumer,
for the wherewithal to meet all the pay rolls of the tobacco industry
flows from the cash registers of the retail dealer.

In the retail tobacco business unbridled competition and price
cutting have proved to be the inhuman instruments of monopoly.

More than 80 percent of the cigarettes consumed in the United States
are manufactured under three standard-brand trade-marks. Thesale '

of these brands accounts for more than 50 percent of the average
retail tobacco dealer’s volume, and his general welfare is iargely
dependent upon profits made from the distribution of these highly
advertised brands of cigarettes. Recentlv, when the dominating
position held by the three big brands was threatencd with the com-
petition of the rapidly growing 10-cent brands, in some mysterious
manner, retail price wars broke out all over the country. Durin
the period of these wars, the little retailers were not only denie
compensation for their services as distributors, but were compelled
to sell these cigarettes to the consumer at an actual loss. The three
big brands came out of the war undisputed victors, but the little
retailers who had been forced to act as shields in the battles were
loft upon the field financial cripples and commercial wrecks.

Worst of all burdens upon the Ettle retailer was the ever-increasing
attacks of the loss-leader pirates upon their small business. Because
cut rating tobacco products had become known as good bait to induce
traffic into establishments depending upon the sale of other lines of
general merchandise, several unrelated and alien businesses sold
tobacco products to the consumer at net invoice cost, or below, to
secure patronage for their Jarge-profit items of merchandise, and the
little retailers were faced with either losing their entire trade to the
l%ss-leader pirates, or meeting the ruinous cut prices established by
them.

Senator Kinc. Has there been any increase in the consumption of
cigars?

Mr. HoLLingsworTH. The increase in the consumption of cigars is
about 6.9 percent.

Senator Kincg. During what period?

Mr. HoLLiNgswORTH. In the latter part of 1934.

Senator KinG. Just recently, then?

Mr. HoLLINGSWORTH. Yes, thatis correct. The retailers’ code and
Sihfl’ price-fixing provision in the retailers’ code went into effect on

uly 19.

S{mator KinG. The principal product you sell is the cigarettes?

Mr. HouLingsworTH. Cigarettes account for about 50 percent of
the volume.

Senator Kina. Cigars amount to how much?

Mr. HovLLingsworth. Cigars about 25 percent, and smoking
tobacco, chewing tobacco, and snuff account for about 25 percent.
That is the round figures.

Senator Kinc. How many stores are there in the United States
where these four tobacco products are vended?
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Mr. HorrLingswoRTH. There are variable estimates. Because we
cannot cover all of the byways where they have a little stand that
will sell soda water, frankfurters, and so forth, we cannot reach it
exactly, but the large manufacturing concerns have it pretty well
tabulated, and they estimate that there are between 780,000 and
800,000 outlets for tobacco products.

1 dare say cigarettes and tobacco products are sold in more avenues
of commerce than any other article we have to deal with.

Senator Kina. I suppose since cigarettes have become so popular
and the ladies are smoking them, the consumption has been greatly
increased.

Mr. HorLringsworTH. That is correct, it has been greatly increased.
They say it accounts for about 35 percent of the increase.

It is a well-know fact that before the National Industrial Recovery
Administration approved an order establishing minimum retail prices
for cigarettes, certain concerns engaged in the sale at retail of products
other than tobacco, had adopted as a permanent policy the practice
of selling cigarettes at less than cost of purchase and handling.

Tobacco products, and especially cigarettes, are particularly
adaptable to the nefarious loss-leader practice:

1. They are in universal demand.

2. They consist alinost entirely of extensively advertised and nation-
ally known trade-marked brands for which a great public demand has
been created.

3. They are sold at retail at low unit prices and their intended prices
are céf such general knowledge that a cut price is immediately recog-
nized.

4. They have an unusual velocity of sale, thus, the possibility of
compelling the frequent return of the purchaser.

The Administrative order establishing minimum retail prices for
cigarettes has been in operation roundly 10 months, and though it
affects and pretends to control the retail price of cigarettes in roundly
750,000 out{)ets, there are not more than half a dozen important viola-
tions now existing throughout the entire 48 States; and the acceptance
by the consumer of the now stable minimum prices of cigarettes has
been so complete that not a single instance of consumer resistance has
been reported to either the National Association or the Code Authority

/ Senator Kinc. Has there been an increase in the price?
"' Mr. HoLLiNngsworTH. The price has been stabilized at what was
. formerly known as the prevailing price.
' Senator King. Hasit been increased?

Mr. HoLuingsworTH. There has been no increase.

Senator King. Then cigarettes have not been increased in price,
notwithstanding the increase in consumption.

Mr. HoLLiNGswWORTH. Yes; that is correct. The loss-leader practi-
tioner was selling cigarettss, as I have stated here, very often at cost.
The general prevailing price for cigarettes was 13 cents per pack, or
twg packs for a quarter, or $1.20 a carton, and that price prevails
today.

That is what was known as the general prevailing price at the time
the cigarette order began to operate.

Internal Revenue figures show cigarette consumption in this
country reached its all-time peak in 1934. During the last half of
1934, the Administrative order establishing minimum prices for cigar-
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ettes operated successfully for the retailers and in the month of No-
vember, cigarette production increased 42 percent over the same
month in 1933. o further evidence should be required to prove
the consumers’ complete acquiescence in the cigarette order. Inci-
dentally, this increase of cigarette consumption added many addi-
tional millions of dollars to the collections of the Internal Revenue
Department.

he inherent characteristics of the retail trades and the particular
kind of economic and commercial ills which they are susceptible to,
makes necessary trade-practice provisions in their codes including
minimum price protection. Some other method may he adequate
to correct unfair competition in the manufacturing industries, but
without a stop-loss minimum price, the retail trades, particularly
those dealing in tobacco products, are, at all times, subject to com-
plete demoralization, or even destruction, by the loss leader use of the
products upon which they depend for their principal income.

The phrase “price fixing” as the term is generally understood,
frequently brings resentment to the surface of any discussion con-
cerning it, because the mere mention of the term in its broad concept
prompts the mind to envisage a scheme which implies collusion be-
tween competing manufacturers or producers to fix prices for mutual
profit. Minimum prices or stop-loss prices differ vastly from this
commonplace construction of the term “price fixing’’, and certainly
no implication of impropriety is justified, as the establishment of
minimum prices is for the purpose of protecting the weak against the
strong and serves only to stop an actual loss.

The retail tobacco dealers of this country feel that the protection
afforded them by their code is both virtuous and equitable—and their
only fear is that selfish interests and big business may conspire to
deprive them of what they have rightfully gained.

here is available a preponderance of evidence to prove the ruin-
ous effects of cut-rating and the loss-leader practice upon small
tobacco dealers. At the public hearing on the Retail Tobaceo Deal-
ers’ Code and at the hearing held on price provisions in codes of fair
competition last January, comprehensive testimony was submitted
to prove the disastrous effects of unfair competition upon small en-
terprise within the retail tobacco industry. Rather than burden
the committee by reiterating it here, I beg permission to submit this
evidence in the form of briefs and exhibits.

Now, rather than burden this committee further with testimony,
I have here three briefs I would like to offer for vour consideration.

Senator KiNG. Those may be filed with the clerk.

Is Mr. Meyer present?

Senator Lla FoLLErTE. Mr. Chairman, after listening through Mr,
Brenckman’s testimony, it has occurred to me that since a number of
these codes were in the charge of the Agricultural Adjustment Ad-
ministration when they were drawn, I think it would be helpful to
have someone furnish us with a list of the codes that were handled
gnd drawn in the Agricultural Adjustment Administration, if there

e such.

-Of course, as we all know, they were transferred by Executive order
some time in March 1935 to the N. R. A., but in order to have a
history of the negotiations of these codes, and which part of the ad-
ministration was responsible for their drafting, it would be helpful
to have such a list.
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Senator King. I think that is a good suggestion, and Mr. Whiteley,
you will take care of that.

Mr. HouLiNgswoRTH. Mr. Chairman and gentlemen, Mr. Meyer
cannot be here, and we would like your permission to have Mr.
Lefkowitz substitute for him. .

Senator King. That will be satisfactory. Please come forward and
be sworn, Mr. Lefkowitz.

TESTIMONY OF ISAAC H. LEFKOWITZ, OF NEW YORK, N. Y.,
PRESIDENT ASSOCIATED RETAILERS, INC., VICE PRESIDENT
NEW YORK TOBACCO COUNCIL. '

(The witness was duly sworn by Senator King.)

Senator King. Will you give your full name?

Mr. Lerkowitz. Isaac H. Lefkowitz.

Senator King. Where do you live?

Mr. Lerrkowitz. Residence or business?

Senator King. Where do you live; in New York?

Mr. LEFkowIiTz. Yes, sir.

Senator Couzens. Is your testimony substantially the same as the
previous witness?

Mr. Lerkowitz. It is entirely different, I believe, to a great extent.

Senator KiING. Are you a member of the code authority?

Mr. LErkowiTz. 1 am a member of the code authority.

Senator KiNg. Some member of the code authority came to see
me a few days ago, and I asked him about his connection with it, and
he said he was an officer and getting $20,000 a yecar, and several of the
secretaries had salaries paid to them. Are you one of these salaried
officials?

Mr. LeFkowiTz. No, sir; I am not.

Senator KiNG. You may proceed.

Mr. LeFkowirz. My business consists of a single small tobacco
store located on a side street, and my customers are principally factory
workers and persons of small means.

I am also the president of a trade association known as ‘“Associated
Retailers, Inc.,”” and the vice president of New York Tobacco Council.
As such, I represent thousands of the small shopkeepers of the city of
New York.

Senator King. Is that council incorporated?

Mr. Lerkowrrz. No; it is not incorporated. That is an organiza-
tion consisting of the various retailers within a radius probably of
10 to 15 miles of New York.

Practically all of my life has been spent in the retail end of the
tobacco business and I honestly believe I can qualify as an expert
witness on conditions in that trade.

At the very beginning I want to say so strongly that there never
will again be any doubt on the point that the Code of Fair Competi-
tion for the Retail Tobacco Trade was the result of a demand from
every part of the country of the small tobacco dealer. If anyone
says that our code was made for us by the jobbers or the manufac-
turers or even by the larger retailers, if anyone states that it is run
by the big men or for the big men, I can answer, from personal knowl-
edge, that he is not telling the truth.

At the public hearings of our code, our attorney filed written
proxies of about 250,000 retail outlets and in each of them a special
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plea was made for the approval of this code. Over 90 percent of those
petitions were made by small shopkeepers doing a business of less
than $10,000 a year, and if we had hadp more money, we could have
gotten many more proxies, for the whole industry realized, then and
now, that only a code of fair competition could save it from certain
ruin.

It is this great number of small shopkeepers, whose interests are so
tremendousg affected, that I must try to represent today. And
when I think of all the small cigar stores, grocers, and' drug stores,
and, in fact, all the 700,000 little men who sell tobacco, and that in a
way I represent all of them, it makes me feel a great responsibility.

I never wished so much that I was wiser or had more knowledge !

because I know that I am speaking for a just cause, and that if I
were only able to find the right words and make you feel the facts,

you would decide to continue the N. R. A. legislation. You see, '

I know of my own knowledge the terrible conditions that existed
before we had a code. If you were interested, I think I could name
a great number of men among my own friends who were ruined by

the terrible price cutting of the year 1933. Those men had been °

responsible merchants; many of them had been successful in a little
way, and some of them even had assistants in their shops. The
assistants, of course, went first, and the long day’s work that some-
times lasts for 18 hours had to be done by the shopkeepers and their
wives. Then their savings went, and at last they locked the door.
You see, small shopkeepers cannot afford bankruptcy; they just turn
the key in the lock when they can go no further. Of course, I cannot
expect you to feel all this the way I do. The story of poor people is
too short and simple to be interesting. But 1 ved with it, and when
I think of those days, it makes me both very sad and very angry.

For that 1933 price cut that I mentioned was in one way different
from other cuts that had gone before. In my opinion, and in the
opinion of hundreds of thousands who suffered with me, that cut did
not start as a matter of chance. No; it was brought about by big
companies who were looking to protect their brands and their divi-
dends and who did not care about the suffering they caused. Yes;
it was brought about by the same ‘‘big four’’ who under cover have
attacked our code at every turn because they know that retail price
control is a menace to monopoly. You gentlemen have listened to
much nonsense about price control fostering monopoly that a few
cold facts to the contrary may be refreshing.

In the fall of 1929, before the crash, the manufacturers’ list price
of the four big brands of cigarettes was $6.40 a thousand, and the
prevailing retail price was 2 packs of cigarettes for 25 cents. In the
summer of 1931, a year and a healf after the crash, the list price of
these cigarettes went to $6.85 a thousand and the prevailing retail
price went to 14 cents. Shortly after this, some brands of 10-cent
cigarettes came on the market and were very successful. Before the
end of 1932 these 10-cent brands had captured over 20 percent of
the cigarette business. In February 1933 the list price of the four
big brands of cigarettes was reduced to $5.50 a thousand and on the
same day the largest grocery chain in the country put posters on the
windows of their 16,000 stores offering these four big brands of ciga-
rettes at 10 cents a pack and at 97 cents for a carton of 10 packs.
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These cigarettes were costing the jobber 9.7 cents a pack and the
small dealer was paying a little over 10 cents a pack for them. Now,
I cannot prove, though I naturally suspect, that the big grocery
chain was paid for its services; but whether 1t was paid or was not
paid does not make the least difference, for I should think that these
facts, at least, are clear.

A year and a half after the crash, when all other retail merchandise

was going down in price, and when the cost of their raw material was
going down too, these four manufacturers increased their list price 45
cents a thousand over the October 1929 figure.
- Although they made the largest profits in their history in the year
1932, they had really made a bad mistake. Not even their big adver-
tising could keep out the competition of the 10-cent cigarettes when the
retail price of their cigarettes when to 14 cents.

Before the end of 1932 they knew they had to do something to stop
the growth of the 10-cent brands. Their attempt to charge more,
just when people could afford to pay less, was bringing its inevitable
results. But they did not want to bring out their own 10-cent brands
to compete with their own profitable brands and they also did not want
to reduce their list price to $4.75 a thousand, the level of their 10-cent
competitors. Either of these ways would have forced them to pay
for their own greedy mistake, and they were looking for a way to make
other people share the paying with them.

So, on the same day, they all reduced their prices, not to $4.75 a
thousand, but to $5.50 a thousand. That is a funny habit these big
companies have. Whether their prices go up or down, they always
change together. If it were not that someone told me it was against
the law, I should think that they consulted about it beforehand.

They alsc made an arrangement, for the very same day, with a big
grocery company to have these cigarettes featured at 10 cents a Eack
and 97 cents a carton. No one knows the nature of the cigarette busi-
ness better than they do, and they just sat and waited for the cut that
they had started to spread like wildfire through the whole country.

And they were successful. The little retailer made his heavy
contribution toward saving the ‘‘four big” brands. When the cut
spread, he had two choices: He could refuse to cut, and lose his
cigarette volume, his customers, and the goodwill of his business; or
he could follow the cut, and do half of his business below cost. Faced
with the choice of two ways of committing suicide, is it any wonder
that many of them chose the latter and for 10 months took a loss on
every cigarette they sold rather than see their customers walk out
of their stores?

” Yes; the trust was successful. The 10-cent brands dried up. The
‘brands of the four big manufacturers regained their volume. In
‘January 1934, they increased their list prices to $6.10 a thousand
and today they are doing a business bigger than ever.

' Oh, yes; the “big four” were successful. At the cost in blood and
tears of more than a half million American citizens, and through the
help of an entirely free ?rice, they were able to stifle competition.
Under the price control of the code, that would have been impossible.
Under the price control of the code, the “big four’”’ could only have
met their competitor’s retail price by meeting his list price. Under
the price control of the code, they would have had to pay the piper
themselves and that is the one thing that they are absolutely opposed
to doing,
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Look at the matter another way. A man would be a child whe
would believe that if right now the cigarette order was lifted any-
one except the four big cigarette manufacturers would be helped.
Their list prices would go up as soon as they could decently raise
them, or perhaps a little sooner than that, the retail price would
stay just where it is, and the little shopkeeper, who, God.danows,
cannot afford it, would pay to make rich companies and rich people
a little richer than they are.

I want to be careful though to be fair to the big companies and to .
say that I do not mean that they have engineered all of the bi
price cuts, or even most of them. No; these cuts come from a
sorts of causes. A big department store may decide to sell ciga-
rettes for the cost of the revenue stamps. Why not? It is only a
tiny part of their volume and will cause a lot of talk. A baby de-
partment store, calling itself a ‘‘drug store’’, will sell brands of
popular cigars at the retailer’s cost. Is not competition the soul
of trade and does not it make grand advertising, particularly when
ciﬁars are 2 percent of your business and 30 percent of the other
fellow’s? A chain of grocery stores will decide to go on a 3 months’
spree of selling cigarette cartons at cost; have not we a free country
and who would want to interfere with the enterprising merchant
whose only object is to help the consumer? But I cannot begin to
tell you all the ways in which cuts start in the retail tobacco trade.
I can only tell you that, when they do start, they spread quickly and
continue for a long time, and that the retailer is made to suffer
cruelly while they last. I can also tell you that our code has cured
this evil, and that for the first time the retail tobacconist is shielded
from the depredations of what we contend is grossly unfair competi-
tion. Is it any wonder then that the whole retail tobacco industry,
and expecially the small retailer, stands squarely behind the code?

After all, what does the code give me? It gives me a gross profit
‘of 11 percent on cigarettes, whatever the manufacturer may allow
on cigars, and for all practical purposes nothing on pipe tobacco.
I am a fairly competent man, as shopkeepers go, and after I allow
myself a salary of $35 a week, my business just about breaks even.
My volume has gone up about 15 percent, and continues to increase
slightly. It does not sound like anything to boast about, but when
I compare what I have now with my condition before the code, I
seem to be living in clover.

Senator King. What was your condition in 1927, 1928, and 1929?

Mr. Lerrowirz. Well, it was probably the same as it is today.

I can pag my bills and take care of my family, and I do not have
to worry about turning the key in the lock of my store. Of course,
that is not much of an ambition, but most people have small ambi-
tions; and I am not telling you all about it because I flatter myself
that anyone is interested in me, but because I believe that some of
you gentlemen will be interested in the 700,000 people that I am trying
to represent and whose position is very much like mine. Their worry
today, like mine, is that you may take away the little that has been
given to them, and they tell you, through me, that it just seems
unthinkable to them that you should do that.

When our President took office and when the ‘“new deal” was
announced, it opened up, for men like me, a new hope; it gave us a
feeling that was almost security. What we felt was that for the first
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time we had an administration that was interested in our problems and
recognized that we were really a part of the business world that
needed help; yes—I think the part of the business world that stood
most in need of that kind of interest and assistance. You will under-
stand what I mean when I say that to destroy that new-found faith
and hope in the hearts of millions of your fellow citizens would be
even a graver step than to take away that first little glimmer of
economic benefit that its code has given to the retail tobacconists
of America.

Senator King. Thank you very much.

Will Mr. Kleinfeld please come forward?

TESTIMONY OF IRVING KLEINFELD, OF NEW YORK, N. Y., REP-
RESENTING THE GREATER CITY MASTER PLUMBERS ASSO-
CIATION, INC.

(The witness was duly sworn by Senator King.)

Senator King. There has been filed with the committee, and the
clerk hands to me, a resolution adopted by the Greater City Master
Plumbers Association. Is that what you wanted to present?

Mr. KLeinFeELD. That has been presented, and I have a statement
here. I am not going to burden you to any great extent and will try
to be as brief as possible.

Senator Kina. The resolution referred to will be incorporated in
the record at the conclusion of your statement, and you may proceed.

Mr. KueinFELD. The association in Manhattan, which is subsid-
iary to and affiliated with the National Association of Master Plumb-
ers, is called the Association of Master Plumbers, Manhattan Branch.
The association in New York State, which is a subsidiary of and
associated with the National Association of Master Plumbers, is the
State Association of Master Plumbers of New York. This national
association has a subsidiary and affiliated organization, in addition
to the aforementioned branch in Manhattan, a plumbing association
in each borough in New York City. The National Association of
Master Plumbers, it is admitted, submitted a code which was approved
by the National Recovery Administration.

The divisional code authority is composed of 13 members, 7 of
whom, or a majority, come from the board of directors of the National
Association of Master Plumbers, and 3 others are appointed by the
board of directors of this National Association of Master Plumbers.
The executive director of the divisional code authority is a past and
the retiring president of the association, the secretary and treasurer
is the executive secretary of the said association and the editor of
their monthly official publication.

The State code compliance committee, which is under the juris-
diction of this divisional code authority, has as its chairman the
chairman of the State Association of Master Plumbers in New York
State, and is composed of 9 members, 6 of whom are members of the
organization. :

he local code compliance committee, under the jurisdiction of the
divisional code authority and the State code compliance committee,
is composed of 9 men, consisting of 6 men who are members and
officers of the State and national associations, as aforesaid, or their
affiliates, and 3 men who are appointed by them.
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The actual management of the divisional code authority, State
code compliance committee, and the local code compliance committees
18 controlled by the members and officers of the said organizations on
the committees, and there is no active participation therein on the
part of those members of these committees who are nonmembers of
these affiliated organizations. '

It is a well-known fact that the members of the Manhattan branch
of this affiliated organization consist primarily of licensed plumbers
engaged in contracting for construction work, involving primarily
big jobs. Approximately 75 percent of the licensed plumbers in New
York City, and more especially in Manhattan, are engaged primarily
in jobbing-contracting work dealing merely with small repair jobs and
}nactically no big construction work. There can be no denial of the
act that the Association of Master Plumbers, Manhattan Branch, is
not at all representative of the plurality of plumbers in New York
City by virtue of that fact.

Despite this situation, a majority of the members of the various
Plumbing Code committees are administering the code which affects
a plurality of individuals not engaged in the same phase of work in
this industry and with whose difficulties, experiences, and hardships
they are not familiar. Despite the many protests for equitable
changes, despite the requests of individuals representing a plurality
of plumbers in Manhattan—which means the licensed plumber en-
gaged 1n small repair work—for representation on these code com-
mittees, the same has been consistently refused.

It must be apparent that the same conditions cannot exist in these
two phases of the plumbing business and that the same regulations
with respect to prices and wages cannot apply to both and that some
differentiation must be made which w1ﬁ do justice to the smusll
plumber engaged in small repair jobs.

To substantiate the fact tKat the present code is unfair, unreason-
able, inequitable, and does not tens to eradicate any of the many
evils that exist in the trade, and causes tremendous hardship and
oppresses the small plumber, this association has in its possession
approximately 800 duly executed and signed protests by plumbers in
the Borough of Manhattan, protesting against the present Plumbing
Code. This should be contrasted with the membership of the Asso-
ciation of Master Plumbers, Manhattan Branch, which does not equal
and has never aspired to that number in membership.

Although the plumbing contracting division is merely one of the
phases of the construction industry and its code comes under the
Construction Code, the budget of the Plumbing Code exceeds by ap-
proximately $1,000,000 the budget of the Construction Code. The
budget of the Plumbing Code is approximately $1,350,000. For the
gurpose of meeting this budget, every plumber in the United States

as been ordered to pay one-quarter of 1 percent of his gross business
done in the year 1933, with a minimum assessment of $5. This
assessment is based on the gross business, irrespective of whether or
not the plumber involved has made a profit or sustained a loss in the
year 1933. In addition thereto, this assessment was imposed in the
latter part of 1934, at a time when it was apparent that no provision,
therefore, could have been anticipated in tﬁe business of the year on
which the assessment is based.
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In addition thereto, all estimates for plumbing work involving more

than $100 must be filed with a bid depository, and with the filing of

' the estimate a filing fee of $1 must be paid. There can be no denial

v/ of the fact that the average small plumber is called upon to estimate

on an average of 25 jobs, involving more than $100 each a month,

and if this regulation requiring the filing of a copy and the payment

of a $1 filing fee were enforced, each plumber in the United States

would, in addition to paying the one-quarter of 1-percent assessment

as above, be required to pay to the bid depository $25 a month; and

this payment must be made, irrespective of whether or not the

plumber filing and paying is the successful bidder and actually pro-

cures the job. This committee must be cognizant of the fact that

on the usual plumbing job anywhere from 3 to 10 plumbers are called
upon to submit bids.

The local code compliance committee in Manhattan has consistently
endeavored to enforce the provisions of the Plumbing Code, and more
particularly the requirement involving the payment of the assessment
and the filing fees on the filing of estimates. Letter after letter, regis-
tered letters, and telegrams have been sent to plumbers directing,
ordering, and requesting them to show cause before the code compli-
ance committee for an alleged violation of the Plumbing Code, more
particularly the requirement involving the payment of the filing fee
on estimates. The code compliance committee refused to accept esti-
mates for filing when offered by plumbers unless accompanied by a
filing fee. Criminal actions have been instituted in the magistrates
court against alleged violators. In the commercial frauds division of
the magistrate courts in Manhattan the judge who presided at some
of these cases refused to enforce the reguiation requiring the filing of
the bid and the payment of the filing fee and found that—

The provision for the payment of the $1I fee is unreasonable and its operation
inequitable and is not properly related to the matter of the code.

He further found that “Such a rule would be unreasonable, harsh,
inequitable, and capricious, and would tend to discourage trade.”
After this decision the chairman of the State code compliance com-
mittee wrote to the attorney for this association and advised him of
the fact that estimates would be accepted with or without the filin
fee. Despite this letter, and despite the decision aforesaid, th: loczﬁ
code compliance committee has continued and persisted in its practice
of citing alleged violators of this provision and ordering, directing, and
requesting them to show cause for a violation of the same.

K (}’ractically every communication from the code compliance com-
mittee, instead of preaching cooperation for the betterment of the
v ' industry, threatens a $500 fine for each day of violation, and jail.
" Threats and statements are made that plumbers’ licenses will be
\revoked unless certificates of compliance with the Plumbing Contract-
ing Code are filed. Plumbers are warned that unless they pay the
salaries to their employees provided for in the code, they wSl go to
jail under body attachments. They are also advised that if they do
not pay the wage rate in the code, the code compliance committee
will advertise in newspapers of all nationalities advising their employ-
ecs to sue for back wages or the difference between the wages paid and
accepted and those required by the code, despite the fact that it is
common knowledge in New York that men working for licensed
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plumbers on construction work have always received a greater wage
rate than those doing minor repairs.

Protests have been repeatedly made to all code committees and to
the National Recovery Administration itself, earnestly petitioning for
hearings dealing with the necessity for more equitable changes in the
present code. No hearings have been granted. Threats by officers
of the local code compliance committee to the effect that if plumbers
“‘chiseled” on filing bids and paying the filing fee by splitting their
estimates, the code compliance committee would reduce the filing
requirement to $50 for estimates and if still continued to a further
minimum of $25. To bear out this threat an amendment has been

roposed to the code of fair competition for the Plumbing Contractin
%ivision by this divisional code authority affiliated with the Nationa
Association of Master Plumbers, reducing the minimum on estimates
required to be filed from $100 to $50. No official notice of this
proposed change was given to this organization, despite its known
interest in the proposition, and the same was merely learned by a
casual visit to the offices of the National Recovery Administration of
the Plumbing Contracting Division. Counsel for this association has
been advised in writing by the Deputy Administrator in charge of the
Plumbing Contracting Code that this amendment is now being drafted
in final form and will be sent forward for final approval withi:i a ver;
short time. -

This association and its representatives have been advised by the
National Recovery Administration, and more particularly the
Division in charge of the plumbing contracting code, that if the
provisions of the Plumbing Contracting Code are found to work a
hardship upon them, each firm or plumber desiring to make an appli-
cation for exemption must furnish the following information:

1. Statement of exact territory the exemption is to cover.

2. Total number of master plumbers in area to be exempted.

3. Percentage of employers in area requesting exemption.

4. Total number of journeyman plumbers employed by master
plumbers in the area and percentage of these employees in favor of
the exemption.

_ 5. A substitute skilled wage rate should be suggested on all appli-
cations for exemption from the skilled wage rate provided in the code.

6. Approximate total volume of business performed in 1929 and
1933 in the locality requesting exemption.

" 7. Wage rates which were paid to journeyman plumbers in 1929
and 1933.

8. A notarized statement to which all applicants are a party to the
effect that they have complied with the wage and hour provisions of
the Plumbing Construction Code since its effective date, June 4, 1934.

9. Give any additional information pertinent to the application
which would tend to substantiate the advisability of having skilled
wage rates under Plumbing Contracting Code reduced or any other
change made in the code.

The mere reading of these requirements indicates per se that com-
pliance therewith by each plumber seeking this relief practically nulli-
fies the opportunity for exemption offered because of the tremendous
hardships and difficulty in complying therewith. Repeated requests
have been made for an arrangement to hold a hearing in the locality
involved on the question o? going through this cumbersome .and
expensive procedure, but the same %mve been refused.
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Some of the affiliated organizations in the boroughs of New York
City, in their organization magazines, have repeatedly gloated over
the fact that the provisions of the code are forcing plumbers to turn
in their license plates, and they proudly announce the fact that many
more are expected to do so. This is merely an admission on the part
of those affiliated with the code compliance that the code is oppressing
the small plumber in New York and forcing him out of business.

This statement is merely a summary of the high lights of the evils
caused by this code. A repetition of all the instances of oppression
and hardship would make this statement too cumbersome to read.
It is the firm belief of this organization, which belief is based on the
experience of its members with the plumbing code, that the same is
unfair and inequitable and oppresses and tends to oppress the small
plumber in New York City engaged in the jobbing phase of the plumb-
ing business involving repair work. It 1s the firm opinion of this
organization and its members that if the National Administration
desires to correct the evil of unfair competition, that a separate and
distinct code should be promulgated for this phase of the plumbing
business and only after an opportunity to be heard is afforded to the
individuals who will be directly affected by this code, which oppor-
tunity was not afforded to these plumbers at the time when the
present Plumbing Code was approved and adopted. There is no
question about the fact that plumbing repair work is a local business,
purely intrastate in nature, and does not, within the widest stretch
of the imagination, in any way affect interstate commerce. )

I also have, Mr. Chairman and gentlemen, a few suggestions in
regard to the proposed law which may be enacted, and I would like
to submit those. ) _ )

Senator King. Those suggestions may be included in the record at
this time. )

(The paper referred to is as follows:)

I am a licensed plumber, duly licensed in the city of New York as such, for
approximately 9 years. I have heen engaged in the plumbin%business for 21
years. I am the executive secretary of the Greater City Master Plumbers Associ-
ation, Inc., of 1123 Broadway, New York City, since April 1, 1935. 1, this day,
submitted to the Senate Finance Committee, investigating the National Indus-
trial Recovery Act, a statement in the support of a resolution heretofore sube
mitted to the said committee, requesting that the National Industrial Recovery
Act be discontinued unless equitable changes are made therein, after a due oppor-
tunity to be heard is given to all interested parties.

In view of the fact that certain equitable changes are suggested, I feel it neces-
sary to refer to the same with my experience in the business and my knowledge
of the reactions of the many members of this association as a basis therefor.

It is my unalterable opinion that an opportunity for hearings should be afforded
to all members of this trade affected by any Plumbing Code, so that the promul-
gators of any new code may understand the evils and oppression caused by the
preseunt code with a view and basis for remedying the same.

Assessments, if any, should be based not on gross business, but on a profitable
return from business. Filing fees, if necessary, should be paid only on jobs
actually awarded to bidders and not on bids. Cost of administration should be
distributed equitably by an assessment in which the entire trade partakes in
ratably out of business procured, instead of business which one may receive and
which never comes. ) )

Compliance and management should be put in the hands of impartial indi-
viduals in no way affiliated with a trade, instead of in the hands of competitors
in a trade, with true representatives of each phase of the trade as advisers to the
members of the compliance committee. Compliance committees, if any, should
not be primarily interested in the collection of assessments and filing fees as they
presentli)y are in this trade, but should be primarily interested in eradicating the
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evils that may exist in a trade and in that way encourage compliance with its
regulations, and voluntary, whole-hearted payment of assessment to a good and
helpful cause. Price fixing should be entirely eliminated because it tends to
stifle competition which is the crux of all business. Compliance should not be
put in the hands of members of a particular association, resulting in discrimina-
tion against other worthy organizations in the same trade because the same must
lead to discrimination against nonmembers of the particular organization which
is administering the code.

In the final analysis, it is my opinion that the National Industrial Recovery
Act, if it is going to affect local plumbers in a particular locality engaged in small
repair work, should be allowed to expire and not continue. That type of work is
purely local and accordingly at the most only involves intrastate commerce, and
in no way affects interstate commerce. The administration of unfair competition
in particular localities should be left to the municipal departments, in the particu-
lar localities involved. 1t is impossible to make a general rule or rules to cover
this entire United States, and attempt to do justice to every particular locality
in these United States. The conditions existing in this business in many in-
stances differ from mile to mile. It is a known fact that in the city of New York
there are differences in the conditions from borough to borough. hey certainly
are not the same in all the cities in New York State. It isimpossible for a national
code to attempt to regulate this business on certain set primary rules affecting
the entire country when this condition exists. :

The present code has oppressed the small business man and will continue to
oppress him. Changes must be made. I do not hesitate to state that the evils
that existed before the adoption of the plumbing code in no way match the added
evils which have continued to burden the plumber in New York since the adop-
tien of the national plumbing code.

I submit this statement with the knowledge and approval of the officers and
members of the Greater City Master Plumbers Association, Inc., which has a
;netrtnberahip of approximately 400 licensed plumbers in the Borough of Man-
hattan.

(The resolution of the Greater City Master Plumbers Association, Inc., here-
tofore referred to, is as follows:)

RESOLUTION UNANIMOUSLY ADOFTED BY THE GREATER CITY MASTER PLUMBERS
ASSOCIATION, INC., OF 1123 BROADWAY, NEW YORK CITY, TO THE SENATE FIN-
ANCE COMMITTEE INVESTIGATING THE NATIONAL INDUSTRIAL RECOVERY ACT

Whereas the Greater City Master Plumbers Association, Inc., consisting of
licensed master plumbers in the Boroughs of Manhattan and the Bronx, in the
city and State of New York, was incorporated in New York State in 1930 for the
following purposes:

“For the betterment of the industry pertaining to licensed plumnbers in the
city of New York; to create a fraternal union and spirit of good fellowship among
its rnembers and by mutual intercourse and group discussion attain a higher
knowledge of all that pertains to the science and art of the useful and important
industry of sanitary plumbing”; and

Whereas the Greater City Master Plumbers Association, Ine., has the largest
membership of licensed master plumbers in the Bough of Manhattan engaged in
the jobbing contracting business, which consists of minor plumbing repairs, and
is the truest representative of that phase of the plumbing trade in that borough;
and

Whereas the said association, as evidence of its patriotism to its eountry, and
to fully cooperate with the President of the United States, prepared, printed, and
submitted to the National Recovery Administration a proposed Code of Fair
Competition for the Plumbing Contracting Industry: and

Whereas the National Recovery Administration approved and submitted to
the President of the United States, and the President of the Umted States signed
a Code of Fair Competition for the Plumbing Contracting Industry, other than
the code submitted by this association, and without notice or opportunity to be
heard to the said Greater City Master Plumbers Association, Inc., and

Whereas the existing Code of Fair Competition for the Plumbing Industry is
one which was submitted by the National Association of Master Plumbers, and

Whereas the administration and enforcement of the said code was placed in
the hands of the officers and members of the said National Association of Master
Plumbers and its affiliated organizations and associations, and

Whereas the Greater City Master Plumbers Association, Inc., is not in anywise
sffiliated with said National Association of Master Plumbers, and
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Whereas the organization affiliated with the National Association of Master
Plumbers in the Borough of Manhattan is not truly representative of the trade
in this jurisdiction, and

Whereas the said code is locally administered through the offices of the New
York Master Plumbers Association, an association affiliated with the Association
of Master Plumbers, and

Whereas the said Code of Fair Competition for the Plumbing Contracting
Industry approved by the President of the United States and now in operation
is unfair, unreasonable, inequitable, does not tend to eradicate any of the many
evils that exist in the trade, does not correct unfair competitive practices which
have existed, causes tremendous hardship to and has oppressed the small plumber,
discourages property owners from making repairs because of the increased cost
caused thereby, did not take into consideration and does not cover the situation
involving jobbing contracting plumbers engaged in repair work, and

Whereas the provisions of the said code and the regulations promulgated by
the divisional code authority after 1933 and during the latter part of the year
1934 imposed an assessment equal to one-fourth of 1 percent of the gross business
done by each and every plumber in the United States in the year 1933, irrespective
of ;vhether or not the individual plumber made or lost money during that year,
an

Whereas all licensed plumbers are required to file written estimates on jobs of
$100 or more with a designated depository and pay a filing fee of $1 therewith,
irrespective of whether or not the plumber procures the particular job on which
he has so filed and paid, and

Whercas there are various phases of the said plumbing contracting industry,
such as plumbers doing new construction work and plumbers doing minor repair
work, which clearly differ from each other and require separate and different
regulations and requirements, and

hereas the said code does not differentiate between the types of work done
by. plumbers, and makes all regulations mandatory on each and all of them, and

Whereas the National Recovery Administration, the divisional code authority,
the local code compliance committee, and all agents and representatives affiliated
with the said code, have consistently failed to comply with any of the requests
for equitable changes, in order to insure fair regulations and avoid oppression to
the small plumber, and

Whereas the said Plumbing Contracting Code, as it now stands, is forcing the
‘“‘small” plumber to retire from business because of his inability to comply
therewith, to the detriment of his business and because compliance therewith
wo.1ld mean annihilation in this said business, and

Whereas the members of this association have, with a thought to their patriotic
duty and cooperation with the President of the _ﬁnited States, actually attempted
to comply with all the rules and regulations of the Plumbing Contracting Code, but
have found that they could not remain in business if they were compelled to fully
comply therewith, with the realization that a continuation of their business on a
reasonably profitable basis would necessitate a violation of the said code; Now,
therefore be it

Resolved, That the Senate Finance Committee to investigate the N. I. R. A.
report back to the Senate of the United States that the N. I. R. A. should not be
continued after June 16, 1935, on the ground that if the same is continued and
enforced in its present form it will result in oppressing the small business man and
the small jobbing contracting plumber engaged in doing minor repair work, and
will ultimately tend to force them out of business and create a monopolistic control
of business by the more influential men in the trade engaged in bigger divisions,
unless equitable changes are made in the National Industrial Recovery Act and the
Code of Fair Competition for the Plumbing Contracting Industry, after an oppor-
tunity to be heard is granted to all members and trade associations of this particu-
lar industry.

Respectfully submitted.

GReEATER CiTy MASTER PLUMBERS A8SOCIATION, INc.,
IrviNng KLEINFELD, Execulive Secretary.
New York, April 8, 1935.

The CHAIRMAN. I want to make this announcement, that it is the
intention of the committee to close these hearings next weck, and that
no other witnesses will be heard excepting General Johnson in public
hearings after Thursday of next week. General Johnson has been
requested to be here Thursday morning, and after he is heard the com-
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mittee hopes to close these hearings and go into executive session in
the writing of the bill.

Senator La FoLLETTE. Mr. Goode is the next witness. Will you
please come forward?

TESTIMONY OF JOHN A. GOODE, ASHEVILLE, N. C., REPRESENT-
ING THE NATIONAL RETAIL DRUG CODE AUTHORITY

(The witness was duly sworn by Senator La Follette.)

Senator LA FoLLeTTE. Will you give your full name and address
and whom you represent.

Mr. Goope. My full name is John A. Goode, Asheville, N. C. I
am chairman of the National Retail Drug Code Authority, and
actively engaged in the operation of a retail drug store.

Senator Lia FoLLETTE. You may proceed.

Mr. Goopk. The National Retall Drug Trade Code Authority
presents the following brief in connection with S. 2445 now before
your committee [reading]:

The code has been effective for 18 months, being approved on October 21,
1933. It is estimated that 60 percent of the trade, which is made up of about
58,000 drug stores, sponsored the code. It has been supported financially by
the trade without cost to the tax-payers, although operated very economically—
the National Retail Drug Code Authority has spent less than $30,000 to date.
The total budget for the trade is $198,979.05 for the 6 months' period ending
April 30. The code is administreed through 340 local code authorities.

That, after being thus in operation for a year and a half, this code is desired
and its continuance, and the continuance of N. R. A. itseif, of course, wanted
by those subject to it, is demonstrated by the answers to a Nation-wide survey
summarized in exhibit A.

That the enforcement of the code has been both satisfactory and effective is
shown by the figures, selected at random, in exhibit B, which details actual per-
formance. That infractions have not been abnormal nor prompt handling of
complaints lacking is shown by exhibit C, which tabulation, incidentally, shows
:pat the local authorities themselves settled over 92 percent of all alleged viola-
ions.

That the terms of the code are effective is thus shown. That they are never-
the less acceptable is demonstrated by the fact that but six exemptions have been
requested during its operation, although it is estimated that the code hour and
wage provisions had, by 1934, increased employment in the trade 10 percent over
1929 employment.

That the code has actually resulted in lower prices has been demonstrated by
an impartial national price survey undertaken by Prof. John H. Cover, professor
of statistics at the University of Chicago. This survey showed drug items to be
the exception among all the 631 items in 17 lines surveyed, in that they alone in
1934 recorded decreases instead of increases. Reports from communities as
scattered as Atlanta, New York, Washington, Brooklyn, Minneapolis, St. Paul,
Hibbing, Mankato, and Winona showed in all instances 1934 drug prices below
the corresponding 1933 prices, the lowering ranging from 6.82 percent to 1.76 percent.
This remkarable fact is detailed in exhibit D. Special surveys instigated by the
code authority and conducted by an independent organization confirm these
rexl?al.)rk%)le results. An example of these confirmatory reports is given in
exhibit E.

That this trade needs the code is demonstrated by the fact that the predatory
loss leader selling and the natural results of the depression had brought its mem-~
bers to a sad plight, which has been only in part corrected by the operation of the
code to date and the improvement in general conditions which has taken place
since 1932. It has been estimated that in 1933 between 50 and 60 percent of
the retail druggists in the country were on a C. O. D. basis, and that the whole-
sale druggists had over one hundred million dollars in past due accounts out-
standing and in 1932 wrote off a loss of 2.49 percent of sales due to bad debts.
The United States Census of Distribution estimated that in 1929 the total sales
of retail druggists were $1,690,399,000. It is estimated this was reduced to
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in 90 percent of the merchandise, we deal in dozen lots, so that the °

wholesale list price was the wholesale list price per dozen of the !

manufacturer, and when it came to the point where the larger buyer
could not use his big discount to sell below the wholesale hist prices
of this manufacturer, the manufacturer then very promptly dropped
some 500-odd items, and the wholesale price went down so that the
consumer got a saving.

By reason of the fact we deal, to a larger extent than possibly any
other type of business, in standardized advertised mercgandize, the
sale of counterfeit merchandise has been great in our industry, and
has been going tremendously.

In order to try to control the wide distinction, or the difference in
prices of competitive articles, which is, of course, what the cut prices
are built upon, they use as bait and advertising this counterfeit
merchandise, which furnishes a wonderfully cheap medium for doing
that. Any number of manufacturers have run into this condition.
The razor-blade manufacturers have a tremendous amount of it,
where they have counterfeit merchandise made out of nothing but
tin, but in all other respects it is the same as the genuine article, and
also the leading perfume manufacturers have had trouble with the
same thing, &nt% I could go on and name many standard merchandises
that have been counterfeited.

Now, no matter how low that price may be on the counterfeit
merchandise, under the code they can no longer sell it below the list
price of the manufacturer, so that it has been quite a protection to
the public and the legitimate dealer, and I may say also to the public
health, in many instances.

Another great disadvantage we have to deal with, the average
independent retail drug store, and 1 speak as a man who works
behind the counter, in the everyday practice of the mechanics of the
thing, so that I know, one of our great problems is discrimination
between the large buyer and the small buyer.

When the time comes that the average efficient retail drug store
can own its retail merchandise as cheap as his competitor, a great
many of our problems will be solved, but we must have some pro-
tection in the retail sale of our merchandise if we are to employ addi-
tional people, for the reason our bankroll is not long enough to
compete with the fellow who has the advantage of the extreme
quantity discount.

One other thing I would like to call to the attention of the com-
mittee is better enforcement of the N. R. A. than they have now.
These unfair practices have been growing for possibly 25 or 50 years,
and we cannot cure them overnight, but possibly a little better job
could be done in the set-up and enforcement of the code than now
exists.

I think if you repealed the N. R. A. and took away all of the pro-
tection, you would see an orgy of cutthroat competition that will
put lots of the small drug stores out of business.

eat many of the large combines, during the period of the de-
pression, have taken advantage of the situation and extended their
outlet, their leases and opportunities for competition, and I say vou
would see a comeback in the sale of counterfeit merchandise, and I
think you would see a great many additional vacant store buildings
in the country.

L/.
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Recovery Act as a code qualifying the organization designated in the Retail
D% Trade Code, and in addition has among its membership over 27,000 small
retail druggists. Based on this experience and this ability to reflect the actual
position of the small man, the institute brings the following as its conclusions
to the attention of the committee, and in 8o doing feels it is acting in the interest
of, and in behalf of, the 60,000 members of the retail drug trade:

First. The first necessities of successful code administration under N. I. R. A.
(8. 2445), or any law generally similar, are prompt enforcement and the giving
to the businesses involved a degree of protection from harmful practices at least
worth the payment of code assessments and the observance of code wages and
hours. Without such effective enforcement and such protective provisions, codes
will be a failure, as will obviously any attempt to enforce merely hours and wages,
while protective provisions remain limited to merely general trade practices of
the sort coming before Federal Trade Commission trade conferences.

Second. So far under N. R. A. enforcement has been ineffective under many
codes and the small man as a whole has not been given protection from predatory
practices which he feels worth the cost of supporting & code. These are the
principal reasons for the failure of the N. I. R. A. in the opinion of many small
men.

Third. Enforcement can be made effective, and the difficulty arising from intra-
state legal questions also largely overcome, by making the ‘“blue eagle”” (or any
other insignia) an effective symbol of trade ostracism within business itself.
The ‘‘blue eagle’’ (or some replacing insignia) is a vital necessity, and this remains
a fact despite its ineffectiveness in connection with the consumer. As a matter of
fact, the “blue eagle’” or a replacing insignia, can be of its greatest use in the
intraindustry manner suggested. In practice, this use of an insignia would simply
mean that all codes would provide that no business subject to a code would
knowingly deal with a business from which the “blue eagle” (or replacing insig-
nia) had been removed because of infraction of the trade practices of the code
governing that business. This would at once give business a real opportunity
to govern itself under governmental supervision, provide real enforcement without
involving a flood of legal actions, and remove the danger of intrastate legal
limitations. The removal of the insignia would then mean something, and some
such method of effective enforcement not involving court action is a prime
necessity.

Fourth. The small man wants N. R. A. if it gives him a code that really protects
him from predatory practices, What he is now objecting to in many cases is that
he has not been given such protection. The duty of the committee is to see that
the small man gets the protection he deserves under codes, and it will not be
fulfilling its duty by allowing N. R. A. to die simply because the small man has
not been protected suitably under codes, or by limiting his protection to more
%‘eneral trade practice provisions such as those commonly resulting from Federal

rade Commission trade conferences. Unless he is given such proteetion now at
the hands of the Congress, the small man will be gradually exterminated through-
out wide areas, and monopoly will spread.

Fifth, The small man in distribution requires protection from the translation
of the advantages of large business in terms of retail prices; the small man in
production requires protection from different types of predatory action hy large
businesses. It is vital that this all-important distinction be kept in mind by the
members of the committee.

Sixth. The committee and the National Recovery Administration should take
steps to meet the unjust situation which code authorities in many instances now
face because of lack of enforcemient, publicity indicating that N. I. R. A. will cither
lapse on June 16 or that many codes will be disbanded, and the failure to give
those sinall business men subject to codes any important degree of protection from
predatory practices. This situation makes it obviously impussible to colleet
code assessments and code authorities face deficits which will be unjustly embar-
rasging. Provision should be made for the payment of code authority obligations
that have arisen under approved budgets if N. I. R. A. lapses or is 8o restricted as
to be of no interest to the small man.

Seventh. The N. I. R. A. offers the only method as yet suggested for protecting
the small man from predatory practices, increasing purchasing power and giving
the consumecr the benefits of profitable business activity under the capitalistic
system. It should be continued and its administration assured along lines which
will realize its possibilities. ’

Eighth. The N. I. R. A. is sound in principle and N. R. A. is making sound
progress toward effective administration.
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Ninth. There are advantageous amendments or clarifications that could be
made to or within S. 2445, of course. For example, the small man in all fields
in which trade-marked articles are important would undoubtedly urge earnestly
that section 4 provide specifically (as a corresponding section of the original law
was intended to) that manufacturers may make agreements, if in good standing
under-the code applying to them, to protect the resale prices of their trade-marked
produects. This could be accomplished by inserting ‘‘ manufacturers and distribu-
tors prescribing the resale prices of trade-marked commodities or products, or
entell';ac% i)nto between and among’’ after ‘“‘among’” in line 3 of section 4, para-
graph (a).

Paragraph (b), section 10 should, by all means, specifically provide for not deal-
ing with disqualified businesses. This can be accomplished by inserting after
‘“‘agreements’’ in line 6 of that paragraph, ‘by requirements that persons dis-
qualified from the use of approved insignia be specified in codes as not to be dealt
with by those subject to codes.”

Tenth. The institute's statisticians have assembled extensive proof that the
Retail Drug Trade Code has increased employment, benefited the small man, and
reduced prices to the consumer. These facts have been presented before various
hearings on the Retail Drug Trade Code (principally on June 7-8, 1934, and Jan.
10-12, 1935), and are of public record. These results have been accom-
plished although only a minimum of protection was given the small man under
the code in question. With an adequate degree of protection given the small
business man in the trade, and the administrative strengthenings herein suggested
made, the beneficial effects of this code would have been far more impressive.
It may be true that the experience is paralleled in but a few instances, but this
does not mean that it could not be made the rule rather than the exception. In
other words, the institute knows from actual experience that N. I. R. A. can be
applied to the benefit of the small business man, the worker and the consumer.
It will be to the lasting disgrace of both the Congress and the administration if it
is not continued and so administered as to realize these objectives. Millions have
been spent under the National Industrial Recovery Act. Not only would these
vast expenditures of time and money be thrown overboard by cmasculating the
law or allowing it to lapse, but, what is more important, the great opportunity to
give the small man a break against large businesses will be lost. And such a loss
in the present temper of the times may endanger in the end the very foundations
of recovery, and thereby of the Republic.

Respectfully vours,
THE DruG INSTITUTE OF AMERICA, INC.,
By WHEELER SAMMONs, Managing Direclor.

BRIEF IN SurpORT OF THE CONTINUATION OF THE NATIONAL INDUSTRIAL
RecoveErY Act, BY THE CoMMITTEE oF TEN THOUSAND

Hon. Par HaARRISON,
Chairman Senate Finance Commiltlee,
United States Senate, Washington, D. C.

My Dear SENATOR: In connection with yvour committee's consideration of
S. 2445, the Committee of Ten Thousand, made up of 10,000 small business men
in every State of the Union, and contacting through thesc members, acting under
48 State chairmen, 1,000,000 other smnall business men in all lines, submits the
following: .

Last ﬁ[arch two important observations were made by two gentlemen today
connected with the National Rccovery Administration, and now, as then, very
ably so—Mr. Blackwell Smith and Mr. W. A. Harriman. Mr. Smith called
attention to the importance of showing that price provisions in codes are necessary
and helpful in effectuating the policies of title I of the proposed legislation for
continuing the National Recovery Act, and that they do not fall under any of
the prohibitions contained in the act, particularly these in respect to monopolies.

Mr. Harriman observed that the question of price control haud long been dis-
cussed, and pointed out as probably representing present opinion the results of
the Federal Trade Commission study, namely, favorable on the part of manu-
facturer, wholesaler, and independent retailer, with—in respect to professional
groups and trade-marked or branded articles—consumers about equally divided;
those (()lpposed, department stores and chain stores; mail-order houses were not
covered.
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Mr. Harriman also pointed to the demonstrated difference between branded
and nonbranded goods in respect to price control, and Mr. Henry 8. Dennison,
representing the Industrial Advisory goard, immediately arose to emphasise this
distinction. Said Mr. Dennison:

‘“Branded goods, it seems to us, have in the past carried certain different, quite
different, circumstances around them than the staple and unbranded gocds.”

Mr. Dennison also emphasized the importance of taking into consideration the
attitude of all branches of the particular industry involved, as intra-industry
differences existed favorable to price control or otherwise.

General Johnson had earlier pointed out the importance of making sure that
cost-control provisions did not either oppress the small man or exploit the con-
sumer, encourage monopoly, or fail to protect the wage level against predatory
and cutthroat competition.

Later a group appointed by General Johnson, representative of all distribution
and service trades, after careful consideration advised the general, among other
things, that the small distributor should be protected from predatory and cut-
throat competition by means of stop-loss cost-control provisions, and pointed out
that these provisions must be so framed as to take into account the fact that the
small man’s purchases are much smaller than the big man’s. This very important
document is, of course, in the administration’s files. '

The above references just about give the entire background justifying the stop-
loss provision in retail codes, a provision which by its success has done much to
demonstrate the possibilities that exist in the National Industrial Recovery Act
to benefit consumer, business man, worker, and Government alike. For—

First. These provisions do effectuate the purposes of title I of S. 2445, because
they both strike at an unfair competitive practice (see records of the hearing on
the amendment to the Retail Drug Trade Code, June 7-8, 1934, for adequate
data on the prevalence of this unfair practice) and at the same time at a monop-
oly. Furthermore, they help to rescue the small man from discriminatiqi and .
oppression.

t-must be clearly kept in mind that stop-loss provisions in the distributive
ficlds are measures that protect the small man from his big competitor who uses
his power in a predatory way by featuring branded articles—usually—at prices
ruinous to the small man. In the production fields the situgtion may well be
exactly reversed—here the big man uses his power to smash the little man by
““snatching’ customers, or other means, and the small man is often the one to
offer the lowest cash price. It is the failure to keep in mind this fundamental
difference between production and distribution which has led to much of the un-
founded feeling that the stop-loss provisions in the distributive codes are a price-
fixing measure, when they are in reality stop-loss provisions qualfying 100 percent
under title I of S. 2445 if any provision in any code ever did. The differences be-
tween production and distribution on such matters—and others—are great, and
““Never the ‘twain shall meet’’; which fact it is imperative to keep in mind to
understand that the stop-loss provisions strike but one blow, and that one blow
is both for the small man and against monopoly—which fits title I of S. 2445
like a glove, of course.

Second. Turning now from Mr. Blackwell Smith’s point to those raised by
Messrs. Harriman and Dennison: The stop-loss provisions in retail codes are
opposed—of course, price cutters themselves oppose it—by the remnants of that
same team mentioned by Mr. Harriman—certain chains (outside of the leaders
in the drug field, to cite an exception to prove the rule) and certain department-
store chains. This is so, because these two classes of outlets like to use branded
articles—particularly those of low-unit value, such as the drug, tobacco, and book
fields have many of—to attract customers when sold at commercially ridiculous
prices, in order that the customer may be importuned to buy high profit, usually
not nationally advertised and branded, lines. In other words, such items have
been used as trade-getters by them, and they do not like to have their use re-
stricted, naturally.

Third. Finally, we come to General Johnson’s point, that the consumer must
not be exploited. Ample facts are on file with the Administration to demonstrate
that while the stop-loss provivions could possibly only cost the consumer an
infinitesimal amount, they have actually resulted in advantages to the consumer,
in that articles ‘‘ written up’’ to cover losses on the ‘“bait merchandise” do not
have to be “written up’’ so much, and have leveled off, while many manufac-
turers have reduced wholesale list prices under their operation, because of a
natural effort to attract retail support by offering a larger margin to retailers.
Hence, the actual result has been an improvement in the retailers’ gross—helpful
to those who were asked to take on code wages and hours—and at the same time
a reduction in price to the consumer.
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Certainly this is & combination which should more than satisfy even the con-
sumer, for it meets exactly what Dexter Keezer, formerly advisor to the Con-
sumers’ Advisory Board of the National Recovery Administration, has stated on
behalf of that Board to be the consumers’ desire: ‘‘ The lowest prices which are
consistent with conservation, with honeést merchandising, with proper quality,
and with decent wages and hours and working conditions.”

Thus it is seen that such provisions fit the effectuating title, strike at both
predatory competitive practices and monopoly. strengthen the small man called
upon to take tax and wage additions, and improve the consumers’ position.
This practically ideal application is, it is probably true, unique among cost pro-
visions in codes. However, it must be remembered that such provisions are
stop-loss provisions, designed to protect small dealers, and in the end consumers,
from a definite preéatory competitive fgetor—the *‘chiseler.”

It is conceivable that other sound provisions—even within this exceedingly
delicate field of price control—could have been deyeloped for many codes %y
the National Recovery Administration if given a sifnilar background of unselfish
all-industry support and the benefit of a small man backing. It is unfortunate
that such similar opportunities did not arise, for obviously the failure of such

rovisions to appear rests not in the fact that they would be harmful but rather
cause they were not worked out unselfishly and correctly supervised and enforced.

Here, perhaps, is a great tragedy, for it was possible—and let us hope is still-

possible—that in such clauses,.properly drawn, supervised, and enforced, lay the
most direct opportunity for codes to carry out the purposes and objectives under-
lying S. 2445. Probably in-the years to come the loss—if it should be Jost through
failure to emact S. 2445—of this great opportunity to retrieve the disorganization
brought by uncontrolled competition, culminating in the depression, and to provide
for a control of destructive abuses of ‘‘rugged individualism’’ in competition as
well as in other directions, will be remarked upon with strong emphasis. It must
be remembered that it has not been demonstrated yet by National Recovery
Administration experience that price-control provisions—properly drawn, super-
vised, and enforced—are socially disadvantageous. Actually much evidence is
opposite, and that to lack of proper drawing, supervision, and enforcement belongs
the real blame.

Be that as it may, the stop-loss provisions of retail codes, with over a year of
enforcement back of them in some cases, with no harm to consumer or business
developing, and much good being instead on record, stand as direct, constructive
code-making achievements. To eliminate them or to let the National Recovery
Administration die, is hardly conceivable—it would be sheer retrogression; a step
backward as destructive as wiping out wage provisions which banish child labor;
an admission of inability to distinguish between distributive stop-loss provisions
and production price fixing; a sure signal that tens of thousands of small merchants
are marked for absolute extinction during the next few years in order that some
chains and some department stores may grow; and, finally, a snuffing out of that
which to the small man seems to be a start toward carrying out the President’s
prescription of the 10-percent chiseling element. Certainly it is inconceivable
that such a price should be even seriously considered.

Respectfully yours,
Turg CoMMITTEE OF TEN THOUSAND,
By ArTHRUR GREENWOOD, Secretary.
AprIL 12, 1935.

Hon. Par HARRISON,
Chasrman Senate Finance Commillee,
United States Senate, Washington, D. C.

My Dgar SeENaTOR: In connection with your committee’s consideration of
the small business man’s opinion of the National Recovery Administration and
8. 2445 as presented to you by some trade association officials claiming to repre-
sent the small man, and particularly as in the testimony before you on April 12
of Rivers Peterson, chairman of the National Retail Code Authority, the Com-
mittee of Ten Thousand, made up of 10,000 small business men in everv State of
the Union, and contacting through thcese members acting under 48 State chair-
men, 1,000,000 small businessmen in all lines, feels it 8 duty to submit to you the
following:

In order to understand the position under National Industrial Recovery Act
of the small business man engaged in retailing it is necessary to keep in mind the
history of the retail codes and the fact that except under three retail codes the

4
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small retailer has had no veice, such as National Recovery Administration contam-
plates, in the making of the retail code applying to him. It is indeed a serious
question if there is actually any retail code, aside from the three referred to, that
is thoroughly qualifiad as truly representative of the small retailers brought under
it.
This remarkable but true statement is explained by the early decision of
National Recovery Administration to attempt to have but one code for retailing
and but onc for wholesaling. As a result of this decision, in ite early stages
National Recovery Administration made the mistake of practically forcing most
lines of retailing, by threat of boycott throuﬁh the then effective Blue Eagle
and of ruinous hours under the President’s Reemployment Agreement under
what i called the “General Retail Code”’. This mistake might not have arisen
had the National Recovery Administration taken pains to see that each type
of retailing worked out a code suited to the needs of the average business involved
and then simply, for the sake of simplicity, brought their codes together under
one coordinating general retail code.

But instead, the National Recovery Administration, in its haste to be under
way, allowed those most effectively organized and those most energetically repre-
sented at Washington—of course the large department stores dominating the
National Retail Dry Goods Association—to work out a code suited primarily to
the purposes of large department stores, and then, regardless of the fact that the
entire membership of the National Retail Dry Goods Association amounted to
but a fraction of 1 percent of the retailers of the country, really cooperated with
the representatives of that association in using every means between blackjacking
and beguiling to get the representatives of other lines of retailing to place the
retailers supporting them under that code. At first the code was actually ad-
vanced, in total disregard of the facts and the requirements of the National
Industrial Recovery Act as truly representative of all retailing. Later, as some
really responsive to the small man’s interests continued to challenge this absurd
claim, and finally threatened legal action, this general code was offered for volun-
tary assumption by organizations purporting to be truly representative of specific
trades. But assumption, as already stated, was still actively proselyted among
the officers of retail trade associations, and the Blue Eagle boycott and disas-
trous President’s Reemployment Agreement continued as ‘‘persuaders.” Of
course, in most instances the large chains at once organized so as to join hands
with the large department stores in forwarding this general code.

A number of trade association officials outside the department store field made
the mistake of advising their associations to help sponsor this general retail code .
under these circumstances. They probably thought it the best thing to do—no one
knew much about National Recovery Administration at the time. It obviously
looked like a fine chance to sit in on a big retail code authority at Washington
and perhaps to become an officer of it. Certainly the small business men who are
members of the associations so acting were thereby brought under this code
knew less regarding what it was all about than the officers of their associations
did. They simply in most cases knew they would get a Blue Eagle, thereby,
help the President in his call for recovery action, and escape ruinous President’s
Reemplovment Agreement hours.

Certainly they did not realize they were becoming subject to a so-called “‘stop-
loss provision’’ which legalized the big chains and the big department stores in
underselling them. Nor did they realize they would become in some cases sub-
ject to a lot of other codes.

The outstanding error and ultimate injustice reflected by these facts was
repeatedly at the time called to the attention of the National Recovery Admin-
istration by some who knew the practical retailing situation and the small man’s
real problems. It was urged that small retailers be left to one side until the
National Recovery Administration program was well under way, and that at
least they be educated to the making of a real code. It was also urged that all
codes be grouped by industries under 40 to 8C general coordinating codes. But
the approved plans of the Research and Planning Division of the National Re-
covery Administration from the start called for a code for each little subdivision
of industry that wanted one, yet for only one retail and one wholesale code, and
the approved plan was forced over. The result is the National Recovery Adminis-
tration’s present plight which S. 2445 evidently seeks to correct—hundreds of
small codes that can be neither adequatelv enforced nor supervised, no effective
wholesale code at all, and a general retail code that has turned many small men
against the National Recovery Administration because they have never been
permitted to learn how the National Industrial Recovery Act could have
helped them, the wage earner, the consumer, and the Nation.
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To return to the speeific retail situation resulting from this general policy, now
in retrospect so clearly a mistake. The small retailers whose trade association
officers had led them under the general retail code instead of demanding a real
code suited to their specific needs, as the National Industrial Recovery Act in-
tended they should have, became disgusted with the National Recovery Ad-
ministration in those lines particularly subject to department store or chain
competition and also particularly liable to fall, because of the number of basically
different classes of goods traded in, under provisions of codes other than the
general retail code.

They did not realize their association officers should have gotten a code for
them suited to their own needs, and of course these paid officers have not admitted
this fact to them. So they are now represented in some cases by these officers as
disgusted with National Recovery Administration, and the ‘“heat’”’ they have
put on some of these officers, often by declining to longer help pay the dues
supporting them, has evidently caused these officers to turn on the very general
retail code authority they themselves helped set up, and on the very National
Recovery Administration officials they worked with earlier hand and glove.

Such is the case with the small hardware dealer. He deals in lines basically
different in many cases, he is frequently a combined roofer, seller of farm equip-
ment, plumber, electrician, contractor, and tire decaler, in addition to being a
retailer of hardware. Naturally when the trade association in his line became a
sponsor of the general retail code, he got a code aceeptable to the big department
stores and chains, but of litile use to him. Next he found the plumbers, roofers,
electrical dealers, builders and contractors did not want him ‘ chiseling '’ on them
when they had to observe the wage dnd hour provision of their codes.

He has not, being naturally unable to spend time at Washington, known that
he could have either gotten a code suited to nis own needs or declined to take
any code. So he has come to feel National Recovery Administration, and not
his trade association officials, to blame.

The Retail Hardware Trade Association was and is the National Association
of Retail Hardware Dealers, an association of retail hardware dealers, and
an association of great and long-standing repute, but one domiciled always in the
West, and not headquartered it Washington. When National Recovery Admin-
istration came into being, as its representative Rivers Peterson naturally came
into notice at Washington as a representative of small retailers. The sponsorship
of small dealers he represented was naturally greatly desired by the large stores
desiring a ‘*backing’’ of small men for the code they were working out feverishly.
His counsel was sought heavily on code matters, and soon the National Associ-
ation of Retail Hardware Dealers was one of the sponsors for the General Retail
Code, being earnestly sought at the time by powerful retail and National Recovery
Administration figures interested in getting small businesses, in addition to-the
large department store and chain-store enterprises, ‘‘signed up’’ for it. Mr.
Peterson became the chairman of the General Retail Code, chairman of the
Committee of Twelve representing retail and service trades, member of the
National Industrial Advisory Board, and finally, as he has stated to the com-
;nittee vesterday, he was offered a position with the National Recovery Adminis-

ration.

But all the time the small hardware dealer was naturally getting less than
nothing out of the code of which Mr. Peterson had become the chairman. The
big department stores and the chaing were getting along all right, because they .
could, under that code, use their immense buying power against Mr. Peterson’s
small hardware dealers to the last cent of their vast resources, to the last ounce
of pressure and ingenuity their most hardboiled buyers could muster and then
add but 10 percent to the rock bottom prices thus obtained. They did not rebel
against the code authority to the chairmanship of which they had helped elect
the little hardware man’s association official, but the little hardware man himself
finally did. He made his rebellion known moreover. When the National Asso-
ciation of Retail Hardware Dealers helped sponsor the General Retail Code the
Government’s figures reported about 32,000 retailers in the trade (37,600 in 1929).
Currently the dues-paying membership of the National Association of Retail
Hardware Dealers is reported as about 12,000. These members undoubtedly
reflected their opinions of the code treatment they had received to Mr. Peterson
and his associates among the officers of the association with great definiteness.
And on April 12, 1835, Mr. Peterson told the Senate Finance Committee, the
code authority of which he held the chairmanship, was in effect hijacking money
from retai'er: cnd that National Recovery Administration is a flop in the small
man’s opinion and his own.
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Mr. Peterson however did not say to the committee that he had failed to stand
out for a code suited to the small hardware dealer. He did not say to the com-
mittee that many small hardware dealers have written to him saying they want
a code like those obtained by the three retail lines whose representatives fought
for and obtained separate codes with some provisions actually helpful to the
small man. He did not tell the committee he could have fought for similar
provisions for the small hardware dealers or have legally refused to place them
under any code. He did not tell the committee that the small hardware dealer
might not want to chisel on the plumbers, roofers, tire dealers, and electricians
if he had the benefit of a code suited to his own needs.

The adverse attitude toward National Recovery Administration of not only many
small hardware men, but of many small grocers, and of small men in many lines
of retailing, is explained b{' the above situation. The grocers’ end experience has
been the same as the small hardware dealcrs’, only along another route. Because
these small men were not given what National Industrial Recovery Act was
intended to give them does not prove that National Industrial Recovery Aet
should be discontinued, that National Industrial Recovery Act could not have
helped them, or that enactment of S. 2445 cannot help them prosper.

Rather, since the tens of thousands of small men in retailing who obtained
under National Industrial Recovery Act a code at least fundamentally geared
to their needs are 90 percent or more for National Recovery Administration, the
druggists, the tobacconists, and the booksellers, to cite examples. It is very
clearly indeed indicated that the mistake involved should be connected under
a continued National Recovery Administration for it is irrefutably demonstratahle
these retailers favorable to National Recovery Administration inereased their
pay rolls and thereby helped the recovery program.

ut in each instance of Retail Code experience satisfactory to the small man, we
find that the code involved was actually drawn up by the small men themselves,
that it is therefore truly representative of them, and that it has been administered
by the small men themselves through representatives responsive to them.
ake a code for the amall man that way, and administer it that way, and then
enforee it and supervise it, and the result will be in the public interest and satis-
factory to the small man. There is but one other requirement: Trade practice
rovisions really helpful to the small man must be included in the code, for if
e is not given enough protection to make it possible for him to pay the required
wages and hours, he naturally will not be able to support the code and a standing
army of 1,000,000 could not make him support it under such circumstances.
Certainly that is a simple enough recipe for making National Recovery Admin-
istration successful among small retailers, and an %\Iational Recovery Adminis-
tration successful among small retailers means a big step taken away from
depression.

Fi‘he small man in manufacturing needs protection from price fixing by large
interests and certain well-known predatory practices, while the small man in
retailing needs primarily protection from the ability of the large competitor to
sell below his cost and from the ‘‘chisler’’ exploiting his fast turning, unidentifiable
lines. In manufacturing the small man requires protection from price fixing
covering large depreciation and overhead items he wishes to avoid. He can
usually pay the required pay roll if given a free hand and protected from outright
commercial murder. In retailing, he must be protected from the big man’s
bu}lrvilx;g power or he cannot pay even part of his pay roll.

ese differences between the small manufacturers’ and the small retailers’
needs must be kept in mind in judging the effect of codes on the small enterprise.
But with these particular needs cared for suitably under codes, and the public’s
interest protected by suitable supervision, the small man in manufacturing can
be given what amounts to a lifesaving opportunity under National Recovery
Administration.

If the National Industrial Recovery Act is allowed to lapse simply because it is
assumed the small man has been harmed by it, while in actuality the real point
is that he has not been given what is really coming to himn under it the small
man will be forced far down again among the ruthless onslaughts of large com-
petitors and the merciless snipings of ‘‘chiselers’’ which were slowly exterminating
at least one of everv two among him before the enactment of the National Indus-~
trial Recovery Act. Perhaps, as some feel, this 50 percent of the small men should
be exterminated. Perhaps with half the small men put out of business the result-
ing monopolies, or semimonopolies, would give the consumer service a few cents
in the dollar cheaper than the consumer is given service today. And perhaps
once the large corporations had grown to that extent the consumer would find
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they were not so anxious to serve him at minimum costs. And perhaps then
the Government would take over all the large eriterprises and in effect attempt to
run American business. And perhaps the Government would provide lower
costs and better service than independent business men. And perhaps about
then the world would come to a sudden end. :

No; the only answer without ‘“perhapses’’ is that either the small man must
be made reasonably prosperous or we face a far different United States of America
than any among us cares to face. The National Industrial Recovery Act offers,
administered along the simple precepts outlined above, a sound opportunity to
assure the small man enough prosperity to make it possibie for him to pay one
way to recovery., The members of the committee will only adequately discharge
the great responsibility placed upon them if thev look beneath reports that the
little man is endangered by, or dissatisfied with the National Recovery Adminis-
tration and codes, to these fundamental explanatory faects.

Tue CoMMiTTEE oF TEN THOUBAND,
ARTHUR GRIMWoOOD, Secretary.
New York Crty, April 13, 1936.
Mr. Goopk. I would like now to have you give a few minutes’ time
to Dr. Kelly, representing the National Rei;agl Drug Code Authority.
Senator LA FoLLETTE. You may come forward, Mr. Kelly.

TESTIMONY OF DR. E. F. KELLY, WASHINGTON, D. C., SECRETARY
OF THE NATIONAL RETAIL DRUG CODE AUTHORITY, THE
AMERICAN PHARMACEUTICAL ASSOCIATION, AND THE DRUG
INSTITUTE OF AMERICA

(After having been first duly sworn by Senator La Follette, the
witness testiﬁe§ as follows:)

Senator La FoLLerTE. Will you please give your full name and
whom you represent?

Mr. KeLry. My full name is E. F. Kelly, Washington, D. C., and I
represent the National Retail Drug Code Authority, the American
Pharmaceutical Association, and the Drug Institute of America.

Senator La FoLLerTE. Will you please, in an endeavor to save time,
not repeat any of the statements which have been made by the pre-
vious witness.

Mr. KeLLy. Mr. Chairman, one or two observations I will make will
be in line with what the chairman of the code authority has referred
to, but I will endeavor to support that by my experience as secretary
of the code authority, and it will be very briefly stated to you.

I am delegated to represent before you the National Retail Drug
Code Authority, of which I am the secretary. The National Associa-
tion of Retail gruggists, the Retail Druggists’ National Trade Associa-
tion, will also file a brief and its past president, John A. Goode, the
chairman of the National Retail Drug Code Authority, is planning to
appear before you. Since all of these organizations are of the same
mind as to the vital importance of the N. R. A. to the small man, it
was felt that this method of presenting their conclusions regarding the
proposed legislation you are considering would not only conserve your
time but give you the benefit of the opinion of the great majority of
the fifty-odd-thousand small business men who have operated under
the Retail Drug Code and also of thousands of other small business
men who have actual experience operating under codes of fair com-
petition.

This combined experience which I shall endeavor to reflect to you
indicates to me what I think are several broad conclusions of extreme
importance in measuring the need for th: legislat'on before you.

119782—35—pr 6——5
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The first of these broad conclusions is that when the small-business
man has actually himself framed his code and has actually adminis-
tered it himself, he had been benefited, has increased his pay rolls,
has obtained observance of it, has financed its support witgout cost
to the taxpayers, and wants it continued. I urge you before finally
evaluating the small man’s reactions to codes to ascertain whether
or not & code actually framed by the small man and actually adminis-
tered by him is involved. In other words, whether a code truly
representative under the provisions of the legislation before you
underlies the opinion you are considering.

A second broad conclusion to be drawn from the wide experience I
lay before youis that the practices that lead to monopoly, the exploita-
tion of the consumer or the ruination of the small man are radically
different in distribution than in production. In distribution the large
unit drives the small man to the wall by using its buying power and
financial resources to undersell him. In production the large unit
uses price controls coupled with superior sales resources to freeze
out the small man.

Therefore, the small man in distribution requires stop-loss provi-
sions, which prevent selling at least below the levels at which he can
buy; while in the production field the small man requires protection
that gives him a free hand, so long as Le plays fair. This fact was
recognized by the Committee of Twelve for Distribution and Consum-
ers’ Service Trades, representative of all distribution and of which
Mr. Rivers Peterson was chairman, appointed a year ago, which as
a part of its final conclusions stated [reading:]

No effective rule for the purpose of preventing sales below cost can be of benefit
to the large majority of retail and wholesale distributors until there is recognition
of the principle that base prices must be established which will approximate the
invoice or current market cost of the efficient smaller operator and that sales
below such established bases are treated as unfair competition in violation of the

respective codes. Nothing in this section shall he construed to prohibit reason-
able and fair differentials in purchase prices based upon sound economic reasons
therefor.

The object of such a provision is not to guarantee a profit to any distributor
nor to perpetuate the inefficient. The committee recognizes the fact that most
efforts of this nature are met with the objection that they will encourage and
perpetuate inefficiency and believes it advisable to point out that too frequently
the size of a business seems to be the gage by which its efficiency is estimated.

The need for the existence of efficient small business establishments is fully
recognized and has been unquestionably demonstrated in the public interest, and
those entitled to continue in business will amply demonstrate their efficiency
when relieved of the price handicaps under which they now labor.

Many businesses are suffering as the result of price differentials allowed large
distributors which are out of proportion to actual economics effected through
quantity purchases.

Problems of the various branches of trade are so different that it is not possible
to outline a definite rule for determining base costs which can be applied to all.
It is recommended that the principle stated in the first paragraph of this section
be approved and that code authorities submit plans in accordance with it which
will best meet the needs of their particular industries.

It follows that stop-loss provisions in distributive codes which
restrict loss-leader an(F_ other predatory retail sales practices are not
price-fixing measures, and instead of encouraging monopoly, help save
the small man’s life. On the other hand, actual price-fixing provisions
in production codes may well ham-string the small man and encourage
monopoly. Keeping this basic fact in mind will help clear up much
confusion that exists on the subject, and as well explain why many
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who really believe they are speaking for the small man’s interests
when they state codes endanger him are in reality putting him in
danger of losing the great opportunity for help which codes can
offer him.

A third broad conclusion of basic importance indicated by the
experience it is my egrivilege to reflect to you is that if the small
business man is asked to increase his pay roll under code provisions
he must be given trade-practice provisions which protect him suffi-
ciently to enable him to pay the larger pay rolls. o program which
does not give this elementary square deal can ever be enforced. Its
record would be the record of the eighteenth amendment.

A fourth conclusion is that quick and positive enforcement is
necessary. Such enforcement should be with a minimum of actual
court procedure. This is possible, in the opinion of those I represent, :
by providing for intra-trade enforcement simply through providing -
in the appropriate codes against trading with those formafly found
guilty by the Government of code trade-practice violations; in
other words, by simply extending the principle under which the
Government itself now prohibits its agents from trading with those
concerns which stand so adjudged. This method of enforcement
may have been in mind when paragraph (b) of section 10 of the pro-
posed legislation was framed.

If it was not, that paragraph should be framed, in our opinion, so
as to provide for this method by suitable Presidential regulation.
Such a method would, we are convinced, have practically removed
the necessity for appealing to the courts had it been available under
the code with which we have gained our actual experience with N. R.
A, in operation. It simply in effect, transfers the insignia idea from
the consumer field, where 1t has been proved ineffective, to the inter-
trade field, where it can be used practically.

The code from which our practical experience with the actual oper-
ation of legislation such as that before the committee has been most
heavily drawn is the Retail Drug Code. This code has been operative
a year and a half. It applies to over 50,000 small business men. It
represents what could be obtained in the approved code from among
the expressed desires of these men. It has been administered by these
small men through their own representatives.

These small men know this code has helped them. They want it
continued. They have loyally supported it, both in the observance
of it and the financial support of it without cost to the consumer. It
has increased pay rolls in the trade and yet actually has resulted in
the drug manufacturers’ prices for many leading trade items being
reduced. That, it seems to me, is the answer to whether the N. R. A.
can be effective, whether the small man can benefit under 1t.

You will want substantiation of the statements I have just made.
First, the statement that these retail druggists want the code con-
tinued. We asked them, and 90.2 percent answered that they wanted
it continued. We asked them also if they wanted N. R. A. continued
after June 16, and 81.1 percent replied that they wanted it continued;
65 percent stated employment had increased as a result of the Retail
Drug Code; 81.6 percent stated that trade practice had improved
under the code; and 71.8 percent stated that wages had increased.
Actually 92.7 percent asked that the stop-loss provisions of the code
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strated to the committee. These accomplishments have taught
already the lessons for duplicating them generally. Obviously, such
lessons can only be crystallized over a rough road of trial, experimen-
tation, and error, and surely 18 months 18 all too short a period in
which to expect them to be definitely established with finality.

The fact to be acted upon is the simply common sense one of follow-
ing up on the most successful results of the experimentation and of
discarding the experiments that were not as successful. And N. R. A.
has proved within 18 months enough successes to justify enactment
of the continuation of legislation be%ore you with absolute confidence
that the final result will be highly satisfactory.

To fail to enact the proposed {egislation and to allow N. R. A. to
die on June 16 would, in the particular trade on behalf of which I
am before you, result in unemployment immediately and a return to
the extremely chaotic conditions which preceded the promulgation
of the code. The entire trade would be prostrated to the benefit of
the chiseling 10 percent.

I am handing to you herewith briefs from each group it has been
my privilege to represent before you. They contain in great detail
statistics supporting every statement I have made in their behalf
and as my personal opinion.

Senator LA FoLLeTrTE. Thank you, Dr. Kelly. The next witness
is Mr. Horowitz.

Mr. FisgeL. Mr. Chairman, Mr. Horowitz was taken ill and could
not appear today, and has asked me to appear in bis stead, if that is
agreeable to the committee.

Senator Lo ForLeTrTE. That will be agreeable.

TESTIMONY OF MORTIMER FISHEL, NEW YORK, N. Y., GENERAL
COUNSEL FOR NATIONAL WORK SHIRT MANUFACTURERS
ASSOCIATION

(After having been duly sworn by Senator La Follette, the witness
testified as follows:) ‘

Senator LA FoLLETTE. Will you state your full name, your resi-
dence, and for whom you appear?

Mr. FisaerL. My name is Mortimer Fishel, New York City, I am
general counsel for National Work Shirt Manufacturers Association.

Senator LA FoLLETTE. You may proceed.

Mr. FisHeEL. I was telephoned to last night, to come down here,
and will take up before you only one topic, about which I think this
committee should be enlightened, so that it may consider whether it
should not be suggested in the new act, if it is enacted, a provision to
prevent the recurrence of what I am going to call to your attention,
and that is the orgies in the handling of the code funds and to provide
guards against what I am going to call to your attention, and that is an
orgy of extravagant expenditures in code funds.

t is the cotton-garment code authority under which this organi-
zation, and the members of our industry operate, and 1 am speaking
of what has been given to me at the last minute on a situation that has
existed, and how far it has gone, this committee can learn.

Between November 1933 and January 1935, the cotton-garment
code authority collected in funds from members of the industry by
reason of label money or assessments, the sum of $1,040,000. That
sum was not deposited in a bank account of the cotton garment code
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authority, but that $1,000,000 was deposited in the private bank
account of a private trade association.

Senator La FoLrLerTE. What was the name of that association?

Mr. FisneL. The International Association of Garment Manu-
facturers, and all expenditures were made by the Cotton Garment Code
Authority. Those expenditures were made by checks on that private
trade association bank account. Those funds were siphoned into the
trade association by assessments and label sales during the period
of 14 months, and this trade association was used as the fiscal agent
of the code authority. What the motive was we have never been
able to fathom.

Senator La ForrLeTTE. Do you charge misapplication of funds?

Mr. FisneL. That is for you to conclude.

Senator La FoLLETTE. I am not on the witness stand.

G Mr. FisueL. 1 beg your pardon, I am carrying here a ‘‘message to
arcia”’,

Senator LA FoLLETTE. I am asking you whether you charge any
misapplication of these funds?

Mr. FisgeL. 1 do not know what has happened to these funds, so
far as an accounting is concerned, but here is the situation: The
affairs of the Cotton Garment Code Authority—their proceedi are
not open to us, their minutes are not open to us, their records amheir
books are not open to us.

In December 1934 an order was made by the National Industrial
Recovery Board requiring the Cotton Garment Code Authority to
.segregate its property and its affairs from that particular association,
and this segregation did not occur until January 1934. About 2
weeks ago, after much effort, we received from the files of the National
Industrial Recovery Board down here in Washington, the proposed
budget for the fiscal year 1935-36 of the Cotton Garment Code
Authority.

In that proposed budget, which I am going to ask leave to file with
ou, is the first statement as to what happened to that million dollars.
hat statement is contained on one page. It is not an accounting, and

it contains this item, for example, “Salaries $361,000; traveling ex-
penses $107,000 with a note which reads as follows:

Allocation is not readily obtainable, but upon request can be obtained on 2
weeks’ notice.

By allocation they evidently mean only its allocation to the code
authority and employees for salaries, allocation to executives and
employees for traveling expenses. That is one page, and that is the
first piece of paper we have ever seen as to the expenditure of that
$1,040,000.

What I am calling to your attention is this, the fact that those
funds were for 14 months kept in the bank account of a private trade
association.

While those funds have now been taken out and put in the bank
account of the code authority, under the N. R. A. there is nothing to
prevent that happening again, not only with this code authority,
but with any code authority, unless there is a mandatory provision
precluding any such act occurring again.

According to this statement, $804,805 was paid for enforcement of
the Cotton Garment Code from November 1933 to January 12, 1935,
exclusive of what they call the subcode authority.
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I do not know whether you are familiar with what is meant by that
or not, but at all events it is another enforcement element of the code
authority. Exclusive of that, the subcode authority, they expended
$805,000 in those 14 months. ,

How many seat-warmers there were, how many seat-warmers there
are, we ask this committee in some way and somehow to have an
investigation made. '

How far nepotism reaches into the employment of personnel, we
ask this committee to inquire. We cannot get it, we cannot have
any inquiry, we do not know where to go for an inquiry.

We say to this committee, if this thing is to continue, the machinery
by which it is to continue must be honest, efficient, and economical.
We are calling your attention to things that do now exist, and asking
you to inquire into it.

Going back to the $805,000 they expended in 14 months from No-
vember 1933 to January 1935, the executive director was paid $25,000
a year. What is to happen for the next fiscal year, are they going to
cut down on that extravagance? On thecontrary, instead of $805,000
for 14 months, the new budget showed $855,000 for the next 12
months, in addition to a contingency fund of $25,000 for possible other
additional expenditures, making it $880,000; in other words, $75,000
more for 1935 as against what they extravagantly expended, $805,000
for the term of 14 months.

I say to you, Senator La Foll .tte, whether the N. R. A. is good,
whether the N. R. A. is bad, is beside the question so far as my dis-
cussion here is concerned. Whether the codes are good, whether the
codes are bad, is outside of this discussion.

I say to you, if this N. R. A. is to continue, and if these codes are to
be enforced, there must be respect for the enforcement authority, and
there can be no respect for an enforcement authority when funds have
been handled in the way those funds have been handled, when there is
that continued orgy of extravagance, and when nepotism is rampant
in the employment of personnel.

I say to you, where you will find seat-warmer after seat-warmer, it
is in this code authority set-up. They have subcode authorities for
which they have allowed in this proposed budget for 1935-36 the sum
of $25,000 for organization purposes, and I understand they have put
in application for about $200,000 for those subcode authorities,
which is in addition to the $880,000 I have heretofore mentioned.

In those sub code authorities they have been sitting there now for
3 or 4 weeks to my knowledge, some of them, without a piece of
stationery, with an allowance of I think $80 per week for a secretary
in addition to a stenographer.

When the request is made of them, what are you doing this week
and what is your program, there is no answer. For 3 wecks, week
after week that request has been made by some members of the
industry with no answer.

Another one of those subcode authorities, for which this $25,000
for organization purposes has been allowed, and for which $200,000
more has been asked for this year, when they are asked why do you
not communicate with so and so, the answer is I have not even been
given a piece of stationery on which to write; I have no letterheads.

That is why I say to you this committee should inquire into it.
There is somewhere we should get relief.
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Here is this proposed budget, where they ask us to file suggestions
and objections, and they say to us, state your facts, which is perfectly
proper, but how are we %?nmg to state facts when their files are not
open to us? How do we know these 150 employees they have in the

ew York office alone are doing the work; how do we know that the
250 employees, all told, that they have, are doing work; how are we in
a position to present facts?

I have given you these instances to which I have referred as to the
subcode authorities, and somebody somewhere should inquire as to
what those people are doing in that New York office and in the other
offices. Are they earning their money; how much time are they giving
to their work; how much time are they giving to warming their chairs;
to whom are they related; what did they get before they came into
the code authority; and how much are they getting now?

Unless those things are done, you never will be able to enforce your
codes, because where there is no respect, when the industry might
concede that the enforcement agencies are vulnerable, there can be
no respect; where there is no respect there is no confidence ; and where
there 18 no confidence or respect, you will never have support.

May I submit budget and the order segregating the properties of
the code authority?

Senator LA FoLLeTTE. They will be considered by the committee,
and if thought wise, will be included in the record.

(The documents referred to by the witness are as follows:)

Bupger oF CorroN GARMENT CODE AUTHORITY, INC., JANUARY 12, 1935, TO
JANUARY 11, 1936

Cotton Garment Code Authority, Inc.

40 Worth Street, New York, N. Y.

Budgetary period from January 12, 1935, to January 11, 1936 (12 months).
Effective date of code, November 27, 1933.

Basis of assessment, sale of labels.

. There are approximately 3,600 plants in the cotton garment industry owned
by 3,200 companies. With few exceptions, the companies order labels for all
plants combined, rather than for each factory. About 100 firms are ineligible for
labels since they are cutters and distributors performing no sewing operations.
Thus there are approximately 3,100 companies who are potential purchasers of
labels. Perhaps 100 companies have thus far failed to order labels. There have
likely been as many as 3,200 firms which ordered lahels at some time since the
commencement of the code, but a number of these have withdrawn from business
or changed to other codes. Approximately 3,000 companics order labels in
contributing to the support of the Cotton Garmnent Code Authority.

Classification of firms ordering labels as of Sept. 24, 1934

S oo

Type of Number
Product fabel of firms
M8 ShIIS . oo em e memm e cmam e - Aol 324
Boys' blouses and shirts_ ... . ... ... | B 92
Men's shirts (CODLIACLOTS) ... oo oo ccceece e e e eemaeaaenan C.. 133
Boys’ blouses and shirts (contractors) I D.. 63
Men’s and boys’ pajamas. ... _......_._.... e ————————————— E 144
Work clothes. . . ..o e e eeee e aemmaeeecm—mmeec e F 898
Workshirts. ... . . ... .l a.. 238
8heep lined and leather. ... __._____ .. H.. 156
Cotton wash dresses ($13.40 and below;- R 1,118
Cotton wash dresses ($18.50 and above) ... i meiicceeao. 302
Ofled cotton garments. . . ..o ceeacuaoa... e em———- 26
Nurses’ and maids’ aprons and uniforms._ - 191
‘Washable service apparel. ... ___.__._.__. .. 137
Men'swashsuits. ... .____________ - 48
Boys wash SUits. .. cmceieccecccemscmceammeean 35
‘Women'’s undergarments and sleeping wear__ . __ ... . . _ooo..... 185
Union-Made Garment Manufacturing Association_ .. ... ... .. .. ....__ 60
Maiscellaneous. ... ... e meemmmmesmam—e—c e mameme e m——man 248
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Classification of firms ordering labels as of Sept. 24, 193/—Continued

Product IR | orarme
WASHABLE LABELS
43
2
8
8
. 12
T U I 4,403
The total exceeds 3,000 since many firms order more than one type of label.
7. GENBERAL INFORMATION
A—Number of establishments in industry/trade (plants) ________ 3, 600
B—Number of establishments to be assessed (companies)..._... 3, 100
C—Number of establishments which have paid assessments (com-
PANEeS) _ . e 3, 000
D—Anonual sales for 1934 (excluding firms no longer under this
COUe) o e —m— e $500, 000, 000
E—Amount of labels on which assessments have been collected
from Apr. 23, 1934, to Jan. 31, 1935 (labels) . ___.____.____ - 486, 591, 000
F—Volume of labels on which assessments will be collected for
period from Jan. 12, 1935, to Jan. 11, 1936 (estimated
labels) e ecaaa 599, 028, 000
G—Numbcr of employees as of December 1934_ _______________ 170, 000
H—Total annual pay roll for industry/trade, year 1934_._______ $112, 000 000
I—Estimated volume of business in each %eographlcal section of
the United States. The sections in the table below are the
classification of the United States Census. The 1934 figures
are based on label and production reports from the Cotton
Garment Code Authority. The Pacific and Rocky Moun-
tain re%mns are closely estimated but data for the other sec-
tions of the country are rough approximations.

Estimated 1934
volume of
business

New England._ ... .. o o___. $43, 000, 000
Middle Atlantic. ... _oo__._ 170, 000, 600
East North Central ____ . . ceccncon 91, 000, 000
West North Central .. ________ ... 40, 000, 000
South Atlantic_ . __ __ . ___- 78 000 000
East South Central ... ______ . _____.______ 38 000 000
West South Central . . . __ ... 19, 000, 000
Mountain . _ e aaana- 2, 000, 000
Pacific ... - 19, 000, 000
Total. - e 500, 000, 000
Schedule of proposed new label prices and estimaled label sales and income for the
year 1935
Provail. | Tro
Sym- Estimated mg( p';.lee n:vgs;glee Estimated
bol label sales | P°% (per | to reslize
sand) | gndy
A | Men’s shirts (excluding work shirts). ... _...... 129,818,00 [{ S22 1} $1.50 | $194,727.00
ACA | Men’s shirts (special washable label)...._.._.... 2, 157, 000 2.25 1.75 3,774.75
B | Boys’ blouses and shirts_......_............_.. wazr,000 { 20} 150| 4240050
C | Contractors_ .. .o oo iiaiiiiiaifeiaice e LS50 | o oo
DJ.... [+ U USRI PP s L8 | L.ola..

1 8pecial prices for contractors to be discontinued.
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D. Regional offices:
D-1. New York:

Director, H. J. Baver_____ ...
Assistant director, M. Bachenheimer______________________.
Assistants to director:
C.F.Foster . _ ... 2, 080
Robert G. Spencer_ _______ . ____...__. 2, 080
Chief field adviser, H. R. Cabot__ ____ . _____________________
Assistant to chief field adviser, W. S. Kirkland______________
Office adviser, R. Beyer____ _ . __________
Field advisers:
V. Shoenberger_ _ . __________ .. ... ______ 2, 600
Harry A.Stern_ _ _ ___ . 2, 600
W. L. Steinhardt ____ . ____ L ______ 2, 600
W.A. Carroll____ .. 2, 340
Charles B. Chambers_ .. _ .. ______ .. __________ 2, 340
Herbert Meyer. _ - _ oL 2,340

Annual
salaries

6, 864

36, 168

5, 200

5, 148

10, 348

3, 900
1,144

ExaiBIT A
Detail classification of annual salaries, effective Feb. 8, 1936—(All full-time
: employees)
1. COMPLIANCE DEPARTMENT
A. Headquarters: :
Compliance Director, E. E. Little. _____ _______________.________
Assistant director, George S. Kent_ _ _______ _______________.____.
Clerk:
Paul F. Head.. .. _____ . ____. $2, 600
W. L. Nieoll .. 2, 600
William L. Rivers._ __ ___ . __ .. 1, 820
Robert Tarrell . __ . __ ... 1, 820
H. Press._ _ . 1, 560
Betty Prather_ _ _____________ L _.... 1, 352
Albert H. Crane_ _ . _____ __ ___________ ... 1, 196
Ethel Schwartz_ _ - __ ... 936
Vincent J. Carlson . - - . _____.____._ 936
Louis Katona. ... _ ... _______ 884
Stenographer:
Alma Gitelson . .. _ ... 1, 300
Corinne Hateh. ... __ . . ________ 1, 300
Lillian Spaeth_ _ _ _________________ ... 1, 144
Elizabeth Beall . _ ___________________ . .____. 1, 040
Henrietta Butler_ _________________________________ 1, 040
Leonora Schattman_ _ __ ______ . ___________________. 1, 040
Total. o e
B. Industrial:
Director, J. W. Spotten.__ .. __ . ....
Stenographer:
Janet Hagnsn .................................... 1, 820
Helen ¥. Budd. - _ .. ... 1, 144
Susana Phelan_________ . ____. 1, 144
Maxine Swan .. .- e 1,040
Total e eeeedimmeeo.
C. Contact:
Department head, Jacob H. Morris_ _ . - ... ______. .
Stenographer, Celia H. Kay . - - - - e mcieeo..
Total. .. e eceecemmccececeas

5, 044

6, 500
3, 900
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Detadl classification of annual salaries, effective Feb. 8, 1886—(AU full-time
employees)—Continued
1. COMPLIANCE DEPARTMENT—continued

D. Regional offices—Continued.

D-1. New York—Continued. Annuat
Field advisers—Continued. salaries
John J. Riley . . oo oo $2, 340
Joseph Z. Pierson_ - ___________________________ 2, 340
Dumont C. Brophy . _ . . ... 2, 080
W.E. Clark _____ - 2, 080
W.J. Crowley, Jr__ . ... 2, 080
Sidney Bernstein_________________ . __._____.__._. 1, 820
Benjamin B. Bloom ________________._____..... 1, 820
Ralph Hauser_ _ - ___ . ___ . ____________._.___. 1, 820
Myron Levy. . ooo-- 1, 820
Henry T. Walsh_ _ __ __ __________ . _._. 1, 820
William J. Williams _ _ . _ . _____ ... .. 1, 820
Myron Bachenheimer__________________________ 1, 560
Anna L. Baster_ _ . ________________ . _.___._.___. 1, 560
R.G. Karolgi_____ ... oo 1, 560
Winfield Rau_ . __ . e 1, 560
—8$42, 900
Stenotypists:
Lillian Vanderwall . _ _ __ . __ .- 1, 820
Ada J. Shoemaker. ___________ ... __. 1, 560
— 3,380
Sten()%ruphers:
Marie Kéak _ ___ ____ e 1, 456
Concetta Di Giulio____________________________ 1, 040
Estelle Greene. . ___________________________.___ 1, 040
Helena O'Driseoll - __ ... 936
— 4,472
Clerks:
Robert Gay .- .- - 1, 092
Eileen M. Casey_ .. ________________________... 1, 040
Catherine Farrell _________________ e 988
Luey Harris_ . - ______ L _______ 936
Margaret Harney. . _ . __ . _____.._.._. 884
Alverna PaPenta____ _______________________.._ 884
5, 824
Totals_ ... e e - 78, 468
D-2. Atlanta: .
Director, G. C. Royall. _ e 5, 200
Field advisers: .
W. W. Crowder_. _ ..o -- 3,120
J. T. Busbee_____ o eeaa. 2, 600
John Haywood Jones. _ _______ ... ____ . ....._.. 2, 600
E. L. WarwicK_ e 2, 600
R. P. Dieckman._ _ _ e 1, 820
12, 740
Stenographer, Jane Lovette_ . ___________ . ____ ... .__ 1, 040
Typist, Edith W. Wiseman_________________ .. __ .. _...._ 936
Total e 19, 916
D-3. Baltimore:
Director, Joseph M. Atkinson_ . _ ______ .. ______________ 5, 200
Field advisers:
Bernard J. Nolan_ _ _ . _________. ... _.. ..._.__. 2, 080
Rachael S. Jabine_ _ . ___ .. _.._. 1, 820
Frederick J. O'Hara . _ _ _____________ . _________._ 1, 820
CGeorge L. Stein_ _ _ _ L ___.___. 1, 820
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"Detail classification of annual salaries, effective Feb. 8, 1936— (AU fudl-time
employees)—Continued

1. COMPLIANCE DEPARTMENT—coOntinued

D. Regional offices—Continued. Annual
D-3. Baltimore—Continued. salaries
Stenogr%;)her, Richard F. Fiske. . . . o _._. $1, 300
Typist, Virginia Kaufman_______ . ______ . ________._... 1, 144
Total e e 15, 184

D-4. Boston:

Director, Matthew L. Lyons._._ . .. . oo _____ 5, 200
Field advisers:
Howard Jersild . . _ . _ . aao._ ————e e $2, 600
J. V. Freeman, Jr_ . oo .. 1, 820
Frank T. Mullaly . o o aeeo 1, 820
: 6, 240
Stenographers:
" Lillian Mullaly _ _ _ _ oL 1, 300
Helen A. Walsh ... __._ 936
2, 236
Clerk, Edward H. Smythe________________________________._ 1,196
Total . . A cdaao. 14, 872
D-5. Chicago:
Director, Harry Folz_______.________________ e mmmee——an- 5, 200
Field advisers:
) C. A. Cantrell . _ . e emmeeeeaaa 3, 900
A. Abercromby _ . ___ ... 2, 080
Willis H. Goodrich. _ . _ ..o _ 2, 080
L. C. Hilgendorf _ _ . __ o o__ 2, 080
Paul R. Ferbend_________ . .ao.._ 1, 820
.« Harold E. Hestevold. - . . - o oo 1, 820
13, 780
Stenographer, Anne E. Robertson_ . __________._____________ 1,170
Typists:
Elizabeth Godshaw . .- . - oo oo . 1,170
Cecelia Brennan . - e oo oo o ocom oo 936
2, 106
Total o e e eeemeeiccmeaoo 22, 256

D-6. Cincinnati and Cleveland:

Director, W. L. Rawlings_ _ _ .- -, 6, 500
Assistant director (Cleveland), R. M. O'Hara____..___.________ 3,120
Field advisors:

J. L. Crewe, Jr_ - oo 2, 600
J. BUumMpuUS. o eo oo c e eeme e 1, 820
Edward M. Davidson_ .. .. ._____.__ 1, 820
O.H. Frommeyer. . - -cmemameeeee e 1, 820
W.G. Shillig. - o e e e 1, 820
Joseph Carey . - - ccoo oo 1, 560
——— 11, 440
Stenographers:
Rgosé) Bante._ . e e oo 1, 560
Catherine Clg{)p ------------------------------ 1, 040
Geraldine O'Horo_ - - .. o..- 1, 040
3, 640
Typists:
yp Henrietta M. Troescher.._ .. ___ .. _____._.___ 1, 040
Mildred Sauer. . oo aaoan 1, 040
2, 080
Total . o oL 26, 780
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Detasl classification of annual salaries, effective Feb. 8, 1946—( AU full-time

employees)—Continued
1. COMPLIANCE DEPARTMENT—continued
D, Regional offices—Continued. Annual
D-7. Dallas: salaries
Director, Sylvan Mineer_ . ______________________________._ $3, 900
Field advisors:

John MeLaughlin____________________ _ . ___.___. 32, 340

H . E. Carbyn_____ ... ‘1, 820

H K. Keamey_ .. ___ .. . ... 1, 820
—_— 5, 980
Stenographer, J. R. Spurgin_______________ .. ___________. 1, 040
Typist, Louise MeDaniel _._____________ ____ . _______.___._ 910
Total o .. PR 11, 830

D-8. Philadelphia:
Director, John E. Morrison_.___._________._____..._...... . 3,120

Stenographer, Mary G. Stewart.__ .. _______ . _________.__._ . 1, 040
Total s 4, 160
D-9. St. Louis:
Director, Perry M, Hanson_ .. ______._____________..___._ _. 3, 900
Field advisors:
.E.Landon_________________________.______. 2, 600
Fred F.O’Brien_____ . ______ . _______._.__ 2, 600
0. V. Patton_________ ... 2, 600
Claude F. Hall_______________________________. 2, 236
Edward H. Robinson_ ______ . ________.___._____. 2, 236
Earle E. Jordan_____. ___._ _________________.. 1, 820
— 14, 092
Sten(i;&ra.phers:
arguerite E. Fulton._.______________________. 1, 560
Estelle Twrner_ .. ___ . ________________..__.__ 1, 144
Edna Flachmeier______ . _______ .. ______________ 1, 040
— 3,744
Typist, Rosemary Condon_ _ _ ____ _____ . _______________.____ 780
Total. - - ieea. .- 22,516
D-10. San Francisco:
Director, ¥red Pruter___.______________________ _______. ... 5,200
Field advisor:
EdS. ¥ox_.___ ... 1, 820
Clifford M. King__ . _ . oo _.___. 1, 820
Robert A. Martin_ . ____ ... _____ 1, 820
5, 460
Stenographer, Francis Priest_______________________.______. 1, 040
Total. e e e 11, 700

. 2. STATISTICAL DEPARTMENT
A. Analysis:

Department head, Alfred Cahen__ ___________________.________. 3, 900
Stenographer:
Betty R. Lipson__ _ . ___.____ . _________.___.... 1, 404
Mildred Gerstenfeld. .. _._._._____ __________________. 88
2, 392
Clerk:
George Hartley._ . ____________ . ________________. 1, 560
Peter Parenty_ .. ______________________________._. 1. 352
Lucille Scudder____ _____________ ___________.___.___ 1. 092
L. Orellana_________ . ____..._.. 1. 040
—-—— 5,044
Total . 11, 336

119782—35—vpT 6——6
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Detail classification of annual salaries, effective Feb. 8, 1986—(AU full-time

employees)—Continued
2. STATISTICAL DEPARTMENT—Continued
Annual
B. Compliance checking: salaries
General supervisor, M. O. Gilpin___________________________.___. $3, 900
Supervisor, L. B. Spivack______ _________ .. 1, 508
Clerk:
T. Durnan_ . . o —maee $1, 040
F.Nunn. . e 1, 040
P.T.Reilly. . 1, 040
J. Viret _____ e _- 1, 040
E. Young_ e 1, 040
Harry Koval _ __ ___ o eo-. 936
— 6,136
Stenographer:
oldie Friedman____ ____________________________._. 832
D. Loewy__ e 832
1, 664
Total . e 13, 208
C. Reporting:
Department head, Merle E. Gould _ . ______________ _ __________. 23, 120
Clerk:
M.Scuers______________.__._____._ . 1, 352
A. Weber_ _ . 1, 170
Frederick Graef . ____ . _____ _______ . ________. 1, 040
Irving Greenberg__._________ . _____ .. __________. 936
Isabelle Kee . _____ . . ________________________. 936
Elle Kyomm ________ . _______ . ____________._ 936
Mary C. Noll. .. ___... 986"
S. Tuomi_ ... _______. 936
— 8,242
Monroe operator, Eva Adler__________________________._______._ 936
Typist:
Kiel. oo 936
Jeanette Kiel .. __ . _________________________.____... 884
1, 820
Total . e 14, 118
D. Hollerith:
Department head, Alice Quinn_______ . _____________________. 2, 600
Operator:
A Myngon__________ ... 1, 144
Al Abrahams______ o _.._ 936
Rosary Badamo.___._____________________________.._ 936
M. Egert_____ . __._. gmmemmm 936
Lillian Harris_ _____ . ______.__. 936
Margaret Jacobsen____________ . _____ e 936
Clara Nagy._ - - __ ... ____________ 936
Catherin Chrystal .. _______________________________ 936
Pauline Nitkin_____ . ______________________________ 936
——— 8,632
Clerk, J. Fero_ .. _ ... _ . ______________. e il 884
Total o .. 12,116
E. Recording: m——
Department head, Ernest MeCormvick. .. ... . _.__ . _____ __ 2,080
Clerk:
Monica Lymph .. _________. e mmmmemeea 936
Margaret McQuade. ___ _________ . . __ IR 936
Ethel Lehman’"_. .. . . e 884
- 2,756
Stenographer, J. Mills____. . ____. e 936
Typist, Florence Levine_.___. . _ . . ______ _. 884
Total ____ o __. 6, 656
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Delasl classification of annual salaries, effective Feb. 8, 1936—(All full-time
employees)—Continued

3. GENERAL Annual
A. Executive office stafl: salaries
Executive director, W. C. Morgan_._____ . ... $12, 000
Secretary to executive director, Evelyn J. Boesch.........._._.__.__. 8,120
Code secretary, A. B. Dickinson..._.._ . _______ . ________._.___ 4, 800
Pirector, shelter workshops, Thomas R. Byrne___________________ 5, 200
Secretary, labor complaints committee, Gladvs Dickason___._.____ 2, 600
Stenographers:
ictoria Bornemann______________________._.._.__._ $1, 560
Josephine R. Donn_________________________.______. 1, 560
Mae Welsing....__ ... 1, 560
Mary Siggins_ _ . .._. 1, 300
Helen Guiton_._ . __ . _.... 1, 196
Ruth Saul___ ..l 1, 144
8§, 320
Telephone operator, Cecelia Donovan____._______.___.____________ 1, 092
Total e ememea ol 37,132
B. Accounting:
Department head, Theodore Christman.___._____ . ________._____ 2, 600
Bookkeeper, Mr. Reilly_ . _ . ... 1, 560
Stenographer, Pearl Kamm_____ _____________________ ... ______ 936
Clerks:
Gertrude B. Moves____ ___ ... 1, 196
Marjorie O’'Rourke__ . __ . . ... 1,040
Total . _ e 7, 332
C. Central files:
Clerks:
M. D. Wilson_ ___ . . e ae . 1, 300
Grace L. Rourke._ . _____ . __ ... 1, 040
Total. . e - 2, 340
D. Mailing and service:
Department head, Robert A. Mulligan_____.__._________________ 1, 300
Reception clerk, H. Barry. _______ . __.._.. 936
Mimeograph operator, Fred Seeber_____________________________ 936
Clerks:
Arthur Semple___________________________________. 936
Lueian Fiore...... .. oo 780
Donald ‘M. Goerg.... ... . ... 780
Albert Semple. .. _________ ... 780
James Bishop____________________________________. 780
4, 056
Total. e 7, 228
E. Label department:
Department head, Ernest Homer Miller_____ . __ ... .. ____.____.__ 3, 900
Assistant department head, Kermit White.___.___________________ 1, 560
Clerk, bookkeeping machine, A. R. Argo___ __ ... _._ .. __..___. 1, 300
Stenographers:
PFrieda Grund.____ . __ .o ._. 1, 248
Martha Sheridan____.__________ . _____________. 1, 196
— 2,444
Shipping clerks:
A. %. Koval________________. e e 1, 196
Daniel Smith_____________________________________ 1, 196
2, 392
Total e e 11, 596
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Detail classification of annual salaries, effective Feb. 8, 1985 (Al full-time
employees)—Continued
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NUMBER OF OFFICES AND LOCATION

(AH wholly devoted to code activities)

New York (general), New York (regional), Atlanta, Baltimore, Boston, Chicago,
Cincinnati, Cleveland, Dallas, Philadelphia, St. Louis, San Francisco; total, 12.

ExsisiT B

Legal fees
Contractual, annually_ . ____ .. ___.._._.___. e e e $12, 000
Contingent, for traveling and other expenses, annually . ______________ 2, 900
Total. e 14, 900

Exuisir C

PROVISIONS LIMITING TRAVELING EXPENSE

A. Travel allowances are made on the following basis:

Railroad fare, $56 per diem while en route, $10 per diem each meeting day.
B. Officials responsible for reviewing and approving expense accounts:
Treasurer, general manager, and secretary.

ExnisiTr D
Functional recapitulation of foregoing expendilures

Estimated Estimated Total ex-
expenditures | expenditures | penditures
to June 16, remainder for entire
1935 period period

QGeneral administrative functions........_............_...._._. $61,348 50 $70, 776. 50 $141,124
Statistical funetions. ... . e, 35, 165. 00 49, 231. 00 84, 396
Compliance functions. ... .. ... ... . ... 165,917, 91 232, 285. 09 398, 203
Label department functions. . ... ... ... . ... . ..... 102,978.75 144, 170. 25 247, 149
Total expenditures by functions..._ ... ... ...._.... 365, 410. 16 505, 461, 84 870,872

Balance sheet, Jan. 12, 1935

ASSBETS
Cash._ o ... $188, 317. 75
Accounts receivable__________ .. . ___ $17, 451. 43
lessreserve________ . _______. —.-- 12,064. 13
_— 5, 387. 30
Inventories: Labels and stickers_ . ___ .. ... ________ 5, 649, 03

Total current assets__ ... ___ _ .. $199, 354. O8
Cash held in escrow (see contra):
Restitution of pay-roll violations__.__.

Col. R. B, Paddock. ... ____.

47, 437. 40
10, 416. 67

- - — 57, 8564. 07
Furniture and equipment____ . T 23, 721. 33
Less portion charged to expense. .. . ______. ... _ 19, 871. 89
_— 3, 849. 44
I'nexpended expense advances_ _____ . __________._.__._..__._._.. 8, 924. 90
Deferred charges:
Stationery, printing, and office supplies__ ____. 1, 939. 60
Postage.. . .. e : 97. 71
Prepaidrent. .. ... _._ .. __. 968, 63
e 3, 005. A

272, 988, 43
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Balance sheet, Jan. 12, 1985—Continued

LIABILITIES AND DEFICIT

Accounts payable. __ . _ . o__ $58, 688. 76
Balance due to minor codes for enforcement of fair-
trade practice__ . ___ ... 180, 982. 15
Code members’ credit balances. _ _ ________o__._.. 12, 211. 70
Accrued expense:
Xies. e $200. 60
Rent_ . _ ... 90. 12
290. 12
Total current liabilities. _ _ .. __ o . __ $252, 172. 73
Cash held in escrow (see contra):
Restitution of pay-roll violations_________.__-_ 47,437 40
Col. R. B, Paddock _ _ ____ ... 10, 416. 67
——— 57, 854. 07
Deficit. . . e memm——nmm 37, 038. 37
Total. _ e em i ———————an 272, 988. 43

Interim statement of tncome and expendilures, for the period from Nos. 17, 1988,
to Jan. 12, 1936

(Exclusive of subcode authorities for enforcement of fair trade practice)

Income:
Labels sold. - .. e —an $926, 579. 68
Less portion applicable to subcode authorities
for enforcement of fair-trade practice.._____. 260, 944. 70
—  $665, 634. 96
Stock identification stickers sold__ ___ _____ . _ o __.__.___.. 23, 620. 97
Pay-roll assessments (two-tenths of 1 percent) . _ ... ___._.__.__ 90, 418. 19
Sale of codes._ _ - oo 320. 31
Total income _ _ _ _ _ _ e 779, 994. 43
Expenditures:
A. Salaries: Chief executives, other executives, clerical em-
ployees, other employees ! . _ __ ___ oo ___._ 361, 830. 88
B. Office expense:
1Y $15, 589. 91
Office supplies_ .. ... ________._. 28, 531. 17
Postage. . o eeeeao 23, 733. 55
Telephone and telegraph__ ______________. 19, 162. 95
Rental of equipment_____________.________ 6, 826. 39
Furniture and equipment._ . . ____________. 18, 771. 10
Office alterations_______________________. 3, 329. 40
Miscellaneous_ . _ - - oo o 18, 186. 10
Total office expense_ - _ - _ . oo 134, 130. 57
C. General expense:
Cost of labels and stickers___________._____ 167, 874. 78
Traveling: Member code authority, em-
ployees ' _ - 107, 029. 55
Legal fees____ . ao_-- 23, 637. 57
Accounting fees__ __ ______________..___. 14, 001. 61
Public relations_________________________ 5, 296. 46
Insurance. .. oo o e 1,728. 77
Prison labor activities_. . ________________ 5, 181. 85
Total general expense_ .. _ . _ oo ____._ 324, 750. 59
Total of all expenditures. .. _____ . ____._.._.__. 820, 718. 04

t Allocation desired is not readily obtainable. It was thought preferable to submit totals as shown rather
;han Lurtlrler delaty presentation of budget. If information is absolutely essential can be furnished within
weeks of request.
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Interim statement of income and expenditures, for the period from Nov. 17, 1938,
to Jan. 12, 1985—Continued

Deduct reimbursement for audits_ - . _ .. ____ . ________________ 8§15, 750. 77
Total . e e ——————m 804, 967. 27
Excess of expenditures over income____________ ... _._.. 24, 972. 84
Add reserve for doubtful accounts receivable_ . _ ________________ 12, 065. 53
Deficit for period. . eo-. 37, 038. 37
Reconciliation of cash surplus or deficit as applied {o the new budgelary period
Cash balance as of Jan. 12, 19356 _ ______________________._.__. $188, 317. 75
Less accounts payable_ _ __________ ... 251, 882. 61
Net deficit . - - ___ ... 63. 564. 86
Estimated receipts to end of current hudget period._____________ 90?‘)_ 0(36.0—0
Accounts receivable_ _ ___________________________. $17, 451. 43
Less reserve._ _ _ _ oo mccmeeemao- 12, 064. 13
—_— 5, 387. 30
911, 387. 30
Net available cash for new period__. ____________________ -_—8:17, 822. 24
AUTHENTICATION

I, Stanley A. Sweet, chairman of the Cotton Garment Code Autnority, hereby
solemnly declare that the items contained in the foregoing budget are proper
and correct and that the proposed expenditures and assessments were duly
approved by the code authority at its session held in New York City, N. Y., on

/ednesday, February 13, 1935, as per certified copy of minutes attached.

Dated ¥ebruary 19, 1935.

STANLEY A. SWEET.
CERTIFIED COPY OF MINUTES

Extract fromn minutes of the meeting of the advisory committee held at the
office of the Cotton Garment Code Authority, 40 Worth Street, New York, N.Y.,
on February 13,19135.

It was moved, seconded, and carried that the tentative budget as submitted
by the auditor today and amounting to $915,872 including cost of labels is hereby
ordered to be submitted to N. R. A.

I hereby certify the above to be a correct copy of an extract from the fore-
going minutes.

W. C. MoraGan, Secretary.

ORDER REMOVING CERTAIN MEMBERS OF CODE AUTHORITY OF THE COTTON GARMENT
INDUSTRY AND PROVIDING TEMPORARY ADMINISTRATION FOR BAID CODE

Whereas it has been made to appear to the satisfaction of the N. I. R. B.
that it is unable to expect from members and alternate members of the Code
Authority of the Cotton Garment Industry proper and satisfactory performance of
the governmental duties and obligations of their respective offices, because of the
situation which now exists, in the industry and in the administrative and repre-
sentative agencies thereof, particularly that arising out of the conflicting responsi-
bilities imposed upon some of such members and alternate members by reason of
their current addditional positions as officers or directors or both of the Inter-
national Association of Garment Manufacturers, and

Whereas such situation has resulted in a condition which manifestly prevents
the proper discharge of the duties of the code authont%, and

bereas it appears to the satisfaction of the N. I. R. B. that the order herein-
alfxteliq set forth is necessary and will tend to effectuate the policies of title I of
the N.1. R. A,,
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Now, therefore, pursuant to authority vested in it by Executive Order No.
6859, by the Code of the Cotton Garment Industry, and otherwise, the N. I. R. B.
does order as follows:

1. That all members and alternate members of the Code Authority of the Cotton
Garment Industry who occupy positions as officers or directors or both of the
International Association of Garment Manufacturers be and they are hereby
removed from their respective positions as members or alternate members of said
code authority;

2. That the code authority of said industry, and its successors, hereinafter
named, separate and segregate forthwith all of its property, interests, and affairs
from those of said International Association of Garment Manufacturers and con-
tinue such separation and segregation at all times hereafter;

3. That {Pending the election of successors to the members of alternate mem-
bers of said code authority affected hereby, and the reorganization of said code
authority as hereinafter provided, the general N, R. A. code authority, selected
pursuant to the provisions of administrative order no. X-84 dated September 7,
1934, shall assume all of the rights, interests, duties, and obligations of said code
authorit{, and shall handle and perform the same in compliance with said code
and the law until the further order of this board.

4. That the members of said industry shall proceed forthwith to select mem-
bers and alternate members of the code authority to fill the vacancies created
hereby, which selection shall be made in full conformity with the provision of
said code, and which persons shall in no event, at the time of such election, be
officers or directors of said International Association of Garment Manufacturers;
such members and alternates shall assume their respective offices only upon ap-
proval of this board, whereupon said code authority shall be again organized and
vested with its proper powers, interests, duties, and obligations.

Mr. FisgeL. That, Mr. Chairman, is all we have to say.

Senator LA FoLLETTE. We have several communications which
have been submitted by the National Recovery Administration and
the National Retail Code Authority in response to requests by
various Senators, and others concerned, which specific in(}ormation
may be incorporated into this record at this point.

(Said communications are as follows:)

NartioNaL ReTaiL CopE AuTHORITY, INC,,
Washington, D. C., April 12, 1935.
Hon. Pat HARRISON,
Chairman Senate Finance Commitlee, Senate Office Building,
Washington, D. C.

My Dear SExatorR HARRISON: There is herewith enclosed a resolution passed
today by the National Retail Code Authority, Inc., advocating the continuance
of emergency legislation for a period not to exceed 2 years, of title I of the National
Industrial Recovery Act, subject to changes which may be recommended by
the constituent trade associations.

Very truly yours,
NartioNaL ReraiL CopeE AurHoRITY, INC,,
(Signed) RicEArRD M. NEUSTADT,
Managing Director.

RESOLUTION PASSED BY THE NATIONAL RETAIL CODE AUTHORITY, INC.,
APRIL 12, 1035

Whereas, the Senate Committece on Finance has under consideration the ex-
tension of the National Industrial Recovery Act; and

Whereas, it would appear desirable that there be made availablie to the com-
mittee all possible facts procurable from informed sources: Therefore be it

Resolved, That the National Retail Code Authority, Inc., the body recognized
as truly representative of the retail trade governed by the Code of Fair Competi-
tion for the Retail Trade (code 60, art. X, sec. 2), favors the continuance of
emergency legislation for a period not to exceed 2 years, for self-government of
trade and industry under self-determined codes, subject to changes which may be
recommended by the constituent trade associations; the vote on this resolution
being as follows:
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(For, 7 votes)

National Association of Retail Clothiers and Furnishers.
National Retail Dry Goods Association.
National Retail Furniture Association.
National Council of Shoe Retailers.
- Natiopal Shoe Retailers Association.
Limited Price Variety Stores Association. )
National Association of Music Merchants and Mail Order Association of

America.
(Opposed, 1 vote)
National Retail Hardware Association.

NaTioNaL RECOVERY ADMINISTRATION,
Washington, D. C., April 9, 1935.
Hon. PaT HaRRisoON,

Chairman Senate Committee on Finance,
Senale Office Building, Washington, D. C.

My Dzax SenaTor Harrison: There is available to the members of the
commitbee further information in connection with the operation of the National
Industrial Recovery Act. This material, which is now in the hands of the clerk
of the commitiee, should prove useful to the members of the committee. I would
appreciate it if you would officially advise the members of the committee that this
information is available by reading the attached list into the record.

Sincerely yours,
(Signed) BLACKWELL SMITH,
Acting General Counsel.

MaTeriaL ConceErNING N. R. A.

The clerk of the Finance Committee has available for distribution to members
of the committee a number of memoranda not previously mentioned in the record,
containing information relative to the operation of the National Industrial Recov-
ery Act. The following is a list of such memoranda:

1. Fertilizer manufacturing industry, examples of benefits under the codes.

2. Limitations on President’s authority in S. 2445 and H. R. 7121.

3. Source of provisions in S. 2445 and H. R. 7121.

4. Narrow fabrics industry, letter concerning operation of the N. I. R. A. in
narrow fabrics industry.

5. Memorandum of law concerning the power of Congress to pass preventive
legislation.

6. Quotations from cases in the United States Supreme Court and elsewhere
relevant to scope of Federal action under the commerce clause.

7. Trucking industry, examples of benefits of N. R. A.

8. Statement of procedure followed by N. R. A. in the promulgation and ap-
proval of codes of fair competition.

9. Report on code authority salaries.

10. N. R. A. handling of code expenditures and contributions.

11. Corporate securities.

12. Trend of wholesale prices, 1929-35, chart.

13. Increase in manufacturing employmeut and pay rolls.

. 12. Produc?tio\n and capacity control provisions of the codes. (Approved prior
o Dec. 1, 16240

15. State of purposes, organization, and administration of the compliance

division of N. R. A.

NaTiONAL RECOVERY ADMINISTRATION,
Washington, D. C., April 11, 1935.
Hon. PAaT HARRIS0N,
Chairman Senate Finance Committee,
United States Senate, Washington, D. C.

DEear SENaTOR: For your information I am transmitting herewith a copy of a
letter which I wrote to Senator King today furnishing him with a copy of our
report to the President on Executive Order 6787. This report was subsequently
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released for publication and I enclose a copy of the release; and I should add that
1 transmitted with it to Senator King one of our office copies of the study of the
Research and Planning Division on which the report was based.
Sincerely yours,
DonaLp R. RICHBERG,
Chairman National Industrial Recovery Board.

APriL 11, 1935.
Hon. WiLLiam H. King,
United States Senate, Washington, D. C.

DEear SenaTor King: On the President’s return we transmitted to him prompt~
if, our report concerning the effects of Executive Order 6767 with the statement

at we desired to release this as soon as it had been received by the President.
I have just been so notified and I am sending you herewith a copy of that report,
dated April 8, 1935. It is my understanding that you have requested also that
the study made by the Research and Planning Division upon which our report
was based should be transmitted to you also for your information. We have
ong a few copies of this gince you will see from looking at it that it is voluminous
and contains a large number of tables and other material which it would be ex-
pensive to reproduce. We would, therefore, appreciate it if you would be kind
enough to return this copy after it has served your purpose.

This study is in two volumes, the study itself and a volume of appendixes and
is transmitted to you exactly as prepared and presented to the board under date
of February 1, 1935.

Sincerely yours,
Doxarp R. RiICHBERG,
Chairman National Industrial Recovery Board.

REPORT OF THE NATIONAL INDUSTRIAL RECOVERY BOARD OF THE EFFECT8 OF
EXECUTIVE ORDER NO. 6767 UPON THE MAINTENANCE OF STANDARDS OF PAIR
COMPETITION IN SALES TO PUBLIC AND TO PRIVATE CUSTOMERS

NATIONAL RECOVERY ADMINISTRATION,
Washington, D. C., April 8, 1935.
The PrEsIDENT,
The White House, Wushington, D. C.

Sir: This report is submitted pursuant to paragraph 3 of Executive Order No.
8767, dated June 29, 1934, permitting the quotation of prices to governmental
agencies of not more than 15 percent below the bidder's filed prices. The order
provided that the Administrator of Industrial Recovery should make a study of
the effects of the order upon the maintenance of standards of fair competition in
sales to public and private customers and report to you therecn.

You will remember that the Administrator caused price hearings to be held on
January 9 and 10, followed by public hearings from February 27 to March 2,
1934. At these hearings charges of price uniformity and excessive price advances
were made by certain purchasing representatives of city, State, and Federal
Governments and certain quasi-public institutions. It was alleged that there
had been a substantial increase in the number of uniform bids, called * tie-bids ",
which were alleged to indicate agreement among the bidders. In addition, the
peculiar circumstances of governmental purchasing agents, due to legal require-
ments as to the lowest responsible bidder, as compared with the ordinary pur-
chaser were emphasized. Many of the charges attributed the difficulties to the
open price filing provisions of codes.

In an effort to meet the situation, Administrative Order No. X-48 and Execu-
tive Order No. 6767 were issued. Administrative Order X-48 gave persons sub-
mitting bids to governmental agencies certain exemptions from compliance with
code provisions governing the making of quotations, and put governmental
agencies in the most favorable buyer classification. Executive Order No. 6767,
pursuant to which the National Industrial Recovery Board now makes this report,
allowed bidders to governmental agencies to quote prices not more than 15 per-
cent below their prices filed under open price provisions in codes.

Subsequent to the issuance of the order and pursuant to the order the National
Recovery Administration had the Research and Planning Division make a study
of the effects of the order.

Method of preparation of the study.—The Research and Planning Division
sought the answer to a number of questions, including the effect of the Executive
order on public purchases; on the number'of tie bids, the number of tie low bids



1858 INVESTIGATION OF NATIONAL RECOVERY ADMINISTBATION

(uniform low bids), and on prices. It was not possible to get really complete
information because of the unusual character of the data required. A certain
amount of information was secured, however, through the use of questionnaires,
field trips to governmental purchasing offices of the Treasury Department, Navy
Department, State of Maryland, Commonwealth of Pennsylvania, and city pur-
chasing offices of Boston and Philadelphia, and other available sources.

Limitations of the study.—The Board is of the opinion that the study cannot be
used a8 a basis for broad conclusions as to the effect of code provisions on prices
and, indeed, such was not the purpose of the study. It may be questioned
whether the study reflects with any degree of finality the effects of Executive
Order 6767. It is pertinent to raise the question whether or not all public pur-
chasers have had the same experience as those in the small sample here covered.
The study states that an answer to this question was sought but not obtained.
Little evidence has been compiled with respect to the number of bidders on each
it«:im, which information would indicate the extent of competition in a particular
industry.

Furthermore, prices bid were not available in sufficient quantity for satisfactor
analysis and as the study states tie bids with increased prices and tie bids wit
decreased prices do not mean the same thing. Under the order, price changes
effective as to governmental purchases might be made either by granting the
governmental purchaser a discount below the filed prices or by changing the prices
already on file. Consideration of the price level is clearly pertinent to any ques-
tion of the maintenance of standards of fair competition and to the effects of the
order upon the maintenance of such standards.

Furthermore, the study does not indicate whether the bidders involved in the
bid openings for which data were available were manufacturers or distributors,
although an effort was made to secure this information. Obviously, uniform
bidding by distributors cannot be attributed, without further analysis, to the
pricing practices of manufacturers. Therefore, compilations in the study made
on the basis of industry products may be misleading unless this fact is taken into
consideration.

It should be noted that only those industries to which tie-bids were most
common at the Treasury and Navy Departments were selected for study. Since
the cases selected were those in which tie-bids were most common, this study
cannot properly be used as an indication of the extent to which tie-bids exist or do
not exist generally in industry, although it can be used as some indication of the
trend of the number of tie-bids.

Tte-bids.—The sixty-nine industries selected were divided into five classes,
based upon the extent of their uniformity in bids, although the small number of
items reported on as to some industries make the information inconeclusive in such
instances.

Class I contains 9 industries which show a very high uniformity in bids since
Executive Order No. 6767 was issued.

Class II contains 10 industries showing a moderately high uniformity or in-
creasing uniformity.

Class 1II contains 18 industries which show an intermediate uniformity in
bidding, with Executive Order No. 6767 having no effeet.

Class IV contains 18 industries in which Executive Order No. 6767 possibly was
effective in bringing about bid diversity.

Class V contains 14 industrics in which tie-bids were infrequent.

While it is tie low bids that create a problem for governmental purchasing
agencies, it is nevertheless true that such bids may indicate the closest kind of
competition for governmental business, a competition which may only be resolved
from the viewpoint of the purchasing agent by consideration of standards of
quality and service. The study indicates definitely that tie-bids were widely
prevalent prior to the codes. Moreover, in numerous industries the percentage of
tie low bids prior to the codes was strikingly high. The codes did not create the
purchasing agent’s problem. Seemingly, the problem was intensified during the
code period, although this was not the case with respect to the products of many
industries; and, at least to some degree, the intensification may well have been due
to the general stabilization of prices at the end of a long period of acute price
changes subsequent to 1929. It is pertinent to note as to class IV industries,
which showed a strong trend toward tie low bids during the code period, that sub-
sequent to order 6767 this trend was sharply reversed. This situation raises
doubt that there was collusion in the class IV industries.
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The outstanding impression which is gathered from the analysis of the mate-
rial examined is that therc was no uniformity in trend of tie bids subsequent to
the issuance of Executive Order No. 6767. Thislack of uniformity of trend exists
a8 between different governmental agencies purchasing from the same industry.
For instance, the low bids on paper were tied on 100 percent of the cases selected
from the Treasury, and not at all at Philadelphia. There are numerous other
examples of extreme differences between the percentages of tie bids in a particular
industry when submitted to different governmental agencies.

Executive Order No. 6767 appears to have had no great effect upon tie bids
in one director or another. It appears that the discount permitted by the order
has actually been used in relatively few of the industries covered in the study
and that there is only an inference that it has affected tie bidding in certain cases.
While in some industries there is a decrease in the number of tie bids after the
issuance of the order, yet in others there has been an increase. Out of a total of”
85 sets of contracts studied, all relating to purchases of the Procurement Division
of the Treasury and the Bureau of Supplies and Accounts of the Navy, there is
little trend either toward increase or decrease. Some 41 showed an increase in
the amount of tie bids after the order was issued, 10 showed little or no change,
while 34 showed a decline. On the other hand, considering the period covered by
codes, a count by imdustries studied shows that the percentage of tie low bids
has decreased subsequent to the issuance of the order in 31 industries, is the same
in 15, and has increased in only 21.

The experience under any particular code and under the Executive order indi-
cates that factors other than the order or the code provisions were operative—
factors which vary from industry to industry in accordance with the individual
price and production technologies and the other ways of doing business common
in the industry or trade. On the whole they are factors that have been in opera-
tion for a long time and center around the possibility of free and open competi-
tive markets. Where the firms are few in number, where the product is manu-
factured according to precise specifications, where the industry is well organized
and where information is widely disseminated, tie-bids are more likely to. occur.
On the other hand, where purchasing agents are alert and aggressive and where
the GGovernment purchases amount to a substantial proportion of the total out-
put of the industry, the number of tie-bids will tend to be somewhat small.

Prices to public purchasers.—As has been pointed out, the evidence as to prices
bid is extremely fragmentary and insufficient for any generalization. The con-
clusion that Executive Order No. 6767 has had any effect on prices can neither
be sustained nor disproved on the basis of the material examined. In the opinion
of the majority of the 102 purchasing agents who replied to the questionnaires,
the order has not had any substantial effect on prices.

Maintenance of standards of fair competition to privale purchasers and others.—
The order appears not to have involved any special benefit or losses to private
purchasers, tor indeed was it designated to do so.

From the point of view of members of industry, it should also be noted that there
is little evidence that the order has had much effect in promoting destructive price
cutting, suspension of open price provisions, or sales elow cost. Apparently, it
has not affected the general market.

Future treatment. If it is a sound conclusion that tie-bids arc not greatly af-
fected by code provisions or by Executive Order 6767 but are mainly due to other
factors which have existed for some time, it seems that National Recovery Ad-
ministration action on individual situations, based on its policies, is the best
method of treatment.

The National Recovery Administration has sought and is seeking to promote
such self-government by industry of business practices in the market places as
would make possible socially beneficial price flexibility. National Recovery Ad-
ministration poliey, as expressed in office memorandum no. 228 of June 7, 1934,
is not only to avoid price fixing but also to prevent destructive price cutting. The
objective is to achieve fair competition based on knowledge of competitive fac-
tors to the fullest extent possilile without unduly curtailing private initiative or
destroying incentives to any individual legitimately to extend his business.

The early days of the National Recovery Administration resulted in many
experiments in the new legislative field of price provisions. Out of the exper-
ience of that period principles have been formulated and will continue to be formu-
lated which indicate the extent to which industry should be permitted to go in
regard to price provisions. Should the Congress renew the National Industrial
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Recovery Act for a further period of time such principles so far as consistent with
the new legislation will be put into effect in all codes. If price provisions in codes
have had any part in permitting the making of tie-bids, the Board believes that
incorporation of such prineciples in codes, as theyv are revised under new legislation,
will effectivelv meet the situation to the extent that code provisions may affect it.
Respectfully submitted.
NATIONAL InDUsTRIAL RECOVERY BoaRD,
By DonaLb R. Ricuserg, Acting Chairman.

NarioNaL RECOVERY ADMINISTRATION,
Washington, D. C., April 13, 1985.
"Hon. PaT HARRISON,
Chasrman Senate Commiitee on Finance,
Senate Office Building, Washington, D. C.

MY DEear SENaTOR HARRIsON: In accordance with the request of Senator
Gore made at the hearing on April 11, 1935, and the practice we have been follow-
ing in connection with the transmittal of information requested by members of
the committee, I am annexing hereto for Senator Gore’s information a list of
the industries and trades in which the code authorities have assumed a corporate
form of organization.

Very truly vours,
BLACKWELL SMITH,
Acting General Counsel.

LIST OF INDUSTRIE8S WHOBE CODE AUTHORITIES ARE INCORPORATED

Retail lumber.

Retail trade (the National Retail Code Authority and 42 local retail code
authorities).

Cotton garment.

Tile contracting.

Roofing and sheet-metal contracting.

Insulation contractors.

Heating, piping, and air conditioning.

Marble contracting

Luggage and fancy leather goods.

Retail jewelry.

Painting, paperhanging, and decorating.

Elevator manufacturing

Cement-gun contractors.

Building granite.

Construction.

Senator La FouLLerteE. The hearing will be recessed until 10
o’clock Monday morning. '

(Whereupon, at 12:45 p. m., the hearing was recessedsuntil 10%a.'m.
Monday, Apr. 15, 1935.)
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ADMINISTRATION

MONDAY, APRIL 15, 1935

UNITED STATES SENATE,
CoMMITTEE ON FINANCE,
Washington, D. C.

The committee met, at 10:05 a. m., in the Finance Committee
Room, Senate Office Building, Senator William H. King, presiding.
KE)Present: Senators King, George, Barkley, Connally, Clark, Black,
Gerry, Couzens, Metcalf, and Hastings.

Senator King. The committee will be in order.

The Chair will read the following into the record:

Code Authority of the Industrial Oil Burning Equipment Manufacturing
Industry, 7 East Forty-fourth Street, New York City.
MarcH 23, 1935.

Hon. WM. H. King,
Senate Finance Comumitlee,
Senate Office Building, Washington, D. C.

DEeaRr Sir: If you have received from any source letters on stationery bearing
the above imprint of the code authority of our industry, please note that such
letters, if any, have been sent without the knowledge and without the authority of
the code authority of this industry.

It is recognized that some slight advantages have accrued to the industry
through the fair trade practice requirements of our code, and particularly through
the fact that our code exempted us from the requirements of the so-called ‘ Qil
Burner Code”’, which is the code covering the domestic oil-burner industry.

On the other hand, the disadvantages of the National Recovery Administration
have very far outweighed any small advantages we may have obtained. National
Recovery Administration has increased our costs and curtailed our market, and
we have no desire to see the requirements of this act continued.

The members of thix code authority are unanimously opposed to the contin-
uance of the National Recovery Act bevond June 15, 1935.

Respectfully vours,
E. H. PeaBoby,
Chairman, Code Authority.

I will read into the record also, letter from the Alcor Manufactur-
ing Co. of Chicago, Ill., dated April &, 1935:

Hon. WiLLiam H. King, .
Senate Finance Commitiee, Washington, D. C.

DEAR Sir: We are taking the liberty of presenting our views on Senate bill
No. 8. 2445, designed to reenact, amend, and extend the National Industrial
Recovery Act.

We believe that the past history of the National Recovery Administration has
proved that it failed to help the small business industry, such as ours is, nor has
it helped our employees. It may have helped the large industries which have a
monopoly on business in general.

The proposed new act would onlv be a continuance of practically all the objec-
tionable features of the present act, and it has many additional provisions which
would virtually place business, employer, and employee under a dictatorship,
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and a consequent surrender of conskitutional rights. It will also add an additiona
expense on us which we are not able to carry at this time.

e believe, for the above reasons that the present act should be allowed to
expire on June 16, 1935, and that the propo new act be voted out. We sin-
cerely hope that our objections will be taken into consideration when the bill is
brought up for a vote.

Respectfully yours,
ALcorR MaNvuracruring Co.,

Per K. J. NIELSEN, President.

Another letter, from the Advance Envelope Co. of Atlanta, Ga.,
dated April 1, 1935:

Hon. WM. H. King,
United Stales Senator, Finance Commiltee,
Senate Office Building, Washinglon, D. C.

DEear SenaTor: Reference is made to the concerted effort on the part of the
Envelope Manufacturers’ Association, to have members bombard the National
Congress, with letters and telegrams, approving the tactics of the industry by
3xtend1ing1 ;gg present National Industrial Recovery Administration code beyond

une 1, .

The present code has not in any way been of benefit to our company, but is
seeming to help out the larger companies, in squeezing out the small business,
and allowing no new companies to get a start.

We heartily approve the hour and wage regulation of the National Recovery
Administration, and if consistent, we will appreciate your support of the new
National Industrial Recovery Administration set-up governing the hours and
wages of labor, but eliminating any price fixing whatsoever.

Respectfully yours,
Apvance EnverLore Co.,

H. F. ZotT1, Owner.

I desire also to place into the record an editorial from the American
Wool and Cotton Reporter, as follows:

EDITORIAL

The National Recovery Administration has been more harmful to southern
manufacturers, this because the South did have an advantage in hours and
wages and in lack of labor domination. And we suppose that the acceptance of
the National Recovery Administration by a great many of the eastern manu-
facturers was because they felt in advance that the ‘‘new deal’’ would hamstring
the South for the benefit of New England and the older manufacturing centers.
Our objection to the whole business is not because of sectional differences but
because all of these policing policies should be left pretty much to States indi-
vidually, if not carried to the ultimate and left to individual manufacturers and
individual operatives themselves. Mrs. Rogers, our able Congresswoman, is
hot for national legislation equalizing hours and wages, and so forth. But her
father, Franklin Nourse, made his fortune as a mill agent in New England.
Their hours were 54 and higher; their wages were lower in his time than were
gmid in the South prior to the National Recovery Administration. And her
ather-in-law, Jacob Rogers, the multimillionaire of Lowell, made his tremendous
fortune by the operation of cotton mills, long hours, low wages, with the usual
proportion of women and minors as operatives.

It seems to us that the backward States—backward industrially—ought to
be givéen the same advantages of building up business that were previously and
all of Europe. ([Sic]. It is just like an individual. If a man is willing to work
12 hours a day, we don’t believe that any law should prevent him from doing it
solely to satisty a lot of more effete people who only want to work 6 hours.

" An interesting thing about this whole National Recovery Administration
business, at least so far as the codes and the institutes are concerned is that a lot
of southern cotton manufacturers were responsible for it in the first place. It was
a few southern men who were responsible for the institute and the Cotton Code
and the acceptance of the thesis that cooperation and limitation of production
and standardization of hours, wages, etc., would be beneficial.
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CONFUSBION WORSE CONFOUNDED

All this regimentation leads only to confusion. We shorten hours to increase
employment and we raise costs so we have to give the cotton fammers a process
tax on their cotton so that they can pay the higher costs; and when we give them
a process tax they try to raise more cotton, so we have to plough under every
third row, and the farmer beats that by using more fertilizer and the fertilizer
goes up in price, so he has to raisc an agricultural product of greater value, so
he raises potatoes, and this raiscs the deuce with the State of Maine potato
farmer; so the Government has to buy the Aroostook County potato surplus off
the market; there is not enough of potato culls to make a starch crop, so starch
goes up and we begin to import Dutch and Japanese starch, and that hurts the
Aroostook County starch factories; so we put a tariff onto imported starch and
in doing all of these things we increase the employees on the Federal Government
pay rolls in Washington from 100,000 to 900,000 pcople; so our taxes go up and
nobody can afford to pay their taxes, so the banks foreclose on the properties;
and there we are and where are we?

I desire to place into the record also a very important letter from
the Pharis Tire & Rubber Co. of Newark, Ohio, dated April 9, 1935:

Hon. Wirnriam H. King,
Senate Office Building, Washington, D. C.

DEAR SENATOR KiNnG: On behalf of my company, the Pharis Tire & Rubber
Co. of Newark, Ohio, a manufacturer of rubber tires, I oppose the Harrison bill
for National Recovery Administration extension since this new bill is worse than
the old act. With mere words they reclothe National Recovery Administration
for another 2 years of bureaucratic control and price fixing.

My company at Newark is the result of more than 20 years of typical American
growth, starting, as it were, from scratch.

We always kept before us a very simple objective: to build as good tires as
any other manufacturer and to sell them at the lowest possible cost consistent
with a low but decent profit.

We felt that there would always be two classes of tire manufacturers in this
country, indeed, in many manufacturing businesses. The one class believe in
size and volume, publicity and high-powered salesmanship and often result from
?romotions and consolidations, with big charges for financing, with large salaries
or executives and with heavy selling expenses, and sometimes with a high cost
of production due to the purchase or consclidation of plants that were probably
somewhat outmoded when taken over. |-

Further, this class spend large sums in advertising. To illustrate, it appears J
that within some 8 or 10 years, the Goodyear Tire & %{ubber Co. spent more than
$70,000,000 for advertising, during which time our little company probably spent |
no more than a half million dollars. Of course, we do not criticize the Goodyear /
nor are we envious of its good fortune and high standing. We are simply showing
some of the basic characteristics of that class. /

But on the other hand, along with other small companies in various industries, °
we relied, as I have said, on the production of first-class goods and the sale thereof |
at the lowest possible prices consistent with a profit. ‘

In our company we had no promotion costs. Every dollar of capital charge
realized 100 cents. Our executive salaries were kept down. We kept our divi-
dends within limit so as to be able to finance our growth from the inside rather
than from the outside. We relied on quality and prices to advertise us. And
we succeeded along those lines. The best proof is that during the whole of the
depression, until the National Recovery Administration began to grip us, we
made decent profits, while many other tire manufacturers. were losing money.
The fact that we continually made money shows that we did not sell below our
honest costs of production and of distribution.

All of this shows that there are two classes with entirely different but honest
methods, and that what helps one may ruin the other.

Then the National Recovery Administration came along, with its tyranny and
bureaucratic control. With others we successfully fought allocation and pro-
duction control and distribution, and for a time defeated price fixing. ut
finally, under the pretext of an emergency, which, if it had any reality, had existed
for 10 or more years, price fixing was established, with ruinous results to our
company. We kept fighting it and finally succeeded in having it revoked, but
only a‘ter we had been so sorely hurt that it will take time to regain what was
once honestly our own.
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You can see the problem. If the big tire manufacturer, with his great consumer
publicity, with his great amount of advertising, with his advertisements in every
newspaper and magazine, with his billboards alwayvs before you, with his great
superstations and free service welcoming you and with his tires on the output of
new automobiles, can force the little fellow up to his prices, the little fellow will
lose his business and the big fellow will gain it.

It requires no argument to show that, if prices be the same, or if the differential
be unfairly small, the prospective purchaser of a tire will naturally seek those
who have national and even world-wide fame. It requires quality and price for
the small manufacturer to attract the average consumer.

We started and have maintained our business on the theory that there are many
tire purchasers in tbis country who are not seeking service but are demanding
quality and value, willing to buy and to carry and to do their own servicing. We
were justified. e did successfully attract those people.

It is surely as unfair for the big fellow to try to bring our prices up to his prices
as it would be for us to try to bring his prices down to our prices.

Price fixing was really hurtful to the whole business, for it created a consumer
strike, founded upon a belief that the tire manufacturer is getting more than he
ought to receive for his tire even when he may be selling it below cost. Indeed,
the people of this country are tired of price fixing and do not propose to stand for
the principle even though they may not for the moment be losing any money

ecause of it.

Moreover, the codes have never been enforced. I have had great opportunities
to check many of the codes and know the results. Even when price fixing was
begun in our own industry, our attorney, Mr. James M. Butler, of Columbus,
and I checked the prices of tires in Columbus day after day and found that even
those who were most insistent upon price fixing were not observing those prices.

We have obeyed not only the National Industrial Recovery Act, but also our
code. We have played the game squarely. We have never done it with joy
but we have done it upon the rather common assurance that the emergencies
were great, that we should all stand shoulder to shoulder for a little time and
that, at the worst, the codes would terminate in June of this year.

We have attended all the meetings and hearings and have voiced our sentiments
everywhere. We were in a position to do that because we were in no sense
evaders or chiselers. We had been successful before National Recovery Adminis-
tration and the code, and the code with its price fixing and its petty regulations
were slowly ruining us.

We lived somewhat on the assurance that presently the Supreme Court would
decide all the legal and constitutional questions. ut it became obvious that
the Government was running away from such a test, which was confirmed a few
days ago when the Belcher case, ready for argument in the S8upreme Court, with a
decision no doubt before the bourt adjourned in June, was dismissed upon the
Government’s flimsy excuse that it was not a representative case. ’

If I read rightly the testimony in the hearings of the Senate Finance Committee
on the National Recovery Administration, it was generally conceded that National
Recovery Administration must be radically changed, that it may include only
interstate commerce, that it must no longer meddle with intrastate commerce,
that price fixing and production and distribution control must be eliminated, and
that the antitrust laws must be fully restored.

But apparently much of this was mere pretense, for when Senator Harrison
introduced the new bill the other day, which many people think was prepared
by Mr. Richberg, it was seen that, instead of any abandonment, any loosening
of control, or any surrender of power, the purpose is to strengthen National
Recovery Administration’s hold upon industry and to make it possible for the
President and his nominees to control every industry in the country, if the Presi-
dent be willing to make some flimsy finding that such control is necessary.

There is a recitation that the antitrust laws shall be restored and enforced;
however, with the usual ‘‘but” or ““if”’, and when one finishes the reading, he
finds that instead of restoring the antitrust laws or of even keeping them on the
plane where they now are, with some possible enforcement, they may be shorn
of all power by some small finding made by the President.

But we might be willing even to be ruined, to be dominated, to be regimented,
if Congress would only fully order it, would only do its own legislating, reach its
own conclusions and register its own will, instead of unlawfully delegating the
legislative power to the President and his nominee and to the code authorities.
If Congress fully legislated, the rules of the game would be known and all would
be treated alike. But when the real legislative power is surrendered to the
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President and to the code authorities, the rules may be altered from day to dhy,
often without reason, sometimes with design, usually with serious resulfs., - Is
it any wonder that all business and all manufacturing halt and hesitate?

If the Congress think it for the benefit of the country, our company has never
opposed minimum wages, maximum hours, collective bargaining for labor,
«destruction of child labor and of the sweatshops. But, if those reforms are to
come and to remain, let Congress plainly decree them, fully and plainly fix the
terms and conditions connected therewith, remove them from the hands of
-designing or incompetent persons and from the political maneuvering of code
-authorities, so that there may be no favorites.

As far as our company is concerned, we have never asked, nor do we now ask,
for the privilege of selling below our reasonable costs. We naturally desire to
make some profit but we cannot make profit while our competitors or the bureau-
<rats more or less manage our business. The fact that we have kept the faith,
the fact that we made some profit during the depression, the fact that we did
not then sell below our costs and a decent profit, are surely proof enough that we:
can be trusted to do the same thing again.

This country has never witnessed more racketeering than has been connected
with some of the industries and especially with some of the service industries.
How these things escape the indignation of the Congress and of the President is
more than we can understand. We think that if Congress would only fix a few!
simple rules and conditions and enforce against all, give business a bit of a chance,
remove it from the fears of daily changes and rebuke the bureaucrats, business
would soon be permanently on the upgrade. :

We do not believe in regimentation nor in the bureaucratic econtrol of indus-
tries, but, if such control is to be fastened upon industry, as has been done in:
some of the old countries, let it be done by the Congress and let business have
at least the satisfaction of knowing that the rules of the game are clearly settled
and that no one can change them, or persuade another to change them, for his
own private advantage or benefit.

If I seem to have written too earnestly, please overlook it. I do regard the
moment as crucial. Unless National Recovery Administration ean now be
thoroughly reorganized, unless the bureaucrats and the code authorities may
now be made to know their places, we are facing a more complete control than
we have yet experienced.

Believe me,

Most sincerely yours,
CaRL PHarIs,
General Manager of the Pharis Tire & Rubber Co.

Senator KinG. I have received scores of letters protesting against
the continuation of the codes, but I shall not encumber the record
with them.

The first witness this morning is Mr. Leon Johnson, of Shreveport,

La.
TESTIMONY OF LEON JOHNSON, SHREVEPORT, LA.

(Having first been duly sworn, testified as follows:)

Senator Kina. Your name is Leon Johnson, and you reside at
Shreveport, La.?

Mr. JouNsoN. Yes, sir.

Senator Kine. Whom do you represent, Mr. Johnson?

Mr. JornsoN. I represent myself.

Senator Kina. How much time do you want? QOur time is limited.

Mr. Jornson. I would like to have time to read this statement
which I have prepared since I came to Washington. It will take
about 20 minutes.

Senator Kine. Read rapidly and compress if you can.

Senator CoNnnaLLy. What industry do you represent?

Mr. JouNson. Retail grocer.

Senator CoNNALLY. A chain or a single shop?

119782—35—pT 6——7
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Mr. JorxnsoN. Independent.

Senator Kinag. Proceed, Mr. Johnson.

Mr. JornsoN. Gentlemen, I have come before your honorable
body to point out the destructive and unprofitable results of the
operation of my two grocery food stores since the National Recovery
Act was put into effect, and to point out, as I see it, the fallacy of
the continuance by the Government of the National Recovery Act
insofar as it affects trade and commerce in purely intrastate business.

On October 30, 1933, the N. R. A. code for the retail trade went
into effect. I immediately called together all my employees and
ex‘gla.ined as best I could the principles and provisions of the N. R. A.
code as it applied to our business, but in reading the provisions,
especially the labor provisions, it was so detailed and technical that
I realized it would be hard for me to properly digest and understand
it all thoroughly, but I gathered one general thought—that the
Qovernment was interested primarily and principally In seeing that
the provisions for hours and wages were adhered to. This was
practiced in my business as near as was possible and practicable.
As regarding salaries, we were already paﬁing, in every instance,
higher wages than were prescribed by the Recovery Act, except in
a few instances for porters and Negro women cooks. We immedi-
ately made this adjustment.

To my very great surprise, about 3 months ago a young man
appeared in my office informing me he was from the legal department
of the N. R. A,, from the office in New Orleans, and informed me he
had some very serious charges against me. I told him I would be
glad to hear all about it, so he proceeded to read two complaints filed by
my employees—one of which stated that he was a helper in the bakery
department and that he had been working longer hours than prescribed
by the code. The other complaint was tiled by & Negro woman, who
stated that she was only receiving $10 per week and that the pre-
scribed wage was $12 per week. I immediately called in mybookkeeper
and store manager, and, after making an investigation of these com-
plaints, found that the helper in the bakery department was one whom
we had fired a few months previously for stealing, and we reinstated
him at the pitiful pleading of his mother, who admitted his theft,
but stated she would see that he did not commit this crime again
if T would only let him return to work. In checking over his hours,
we found he had not worked the hours he stated and, in fact, did
not work all the hours he was supposed to have worked under the
regulation act. In the case of the Negro woman—she told an out-
right lie. She had been approached by some ‘“Bolshevik E. R. A.
worker’’, who had been sent to check my store by the N. R. A.
authorities. She thought by telling this lie she would be able to
obtain back pay.

The young man from the legal department of the N. R. A. in New
Orleans readily realized, after quite a lengthy conversation, that both
the complaints were more or less blackmail and ignorance on the part
of the ones making them. But in the course of the conversation, he
asked me the direct question—if I was living up to all the provisions
of the code for the retail trade in each and every detail. 1 told him
chances were that I wasnot. That I was adhering to hours and wages
as explained above, but that I had not memorized the long document,
as sent out. So he took the copy of the labor provisions, which I had
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in my possession, and went through it paragraph by paragraph. He
asked me how much time my employees took off for their noon rest
period. I informed him that my male employees had 1 hour and my
girl employees had 2 hours off. He called my attention to act 5,
section 6, which states that no employee can take longer than 1 hour
for a rest period. I explained to him that it was mutually agreed
upon between myself and girl employees that they receive this 2-hour
period instead of 1 hour, because some of them lived across town and
1t would be impossible for them to call a taxicab, go home to lumch,
eat and return again in 1 hour. I called his attention to article 4,
section 1, where 1t provides that employees may bargain collectively
or organize for the purpose of collective bargaining for their mutual
aid or protection, but overruled me on this point, and was very un-
reasonable. He admitted that my employees were way above the
average, and after reviewing my pay rolls stated to me that I was

aying higher salaries than any concern he had investigated, but still
ﬁe insisted that technically ‘‘law is law.” He contended that the
extra hour the girls took off for their noon rest period was my loss,
and that I had to pay them for an extra hour. To me that was so
absurd and ridiculous, I flatly refused because I had listened to every
speech the President had made during the planning and organization
of the N. R. A,, and in every instance he emphasized that he wanted
to help small business and see that no hardships were worked on them
and stated, he would necessarily make mistakes, but that he stood
ready to correct them.

Senator Kinc. Were any of the ladies complaining when you gave
them the 2 hours which you asked for?

Mr. Jounson. No, sir. He did not know about this; he found
this out after he came to investigate the other charge which was
dismissed.

Senator Kinc. And if you had given them only 1 hour, they would
have had to hire a taxicab and go across town to go home and get
their lunch?

Mr. JorNsON. Yes, sir; and they could not get back.

Nothing I could say stopped this young man from dwelling on this
technical point. It seemedp to be another chapter in his life. How-
ever, he proposed to settle with me on this extra hour on a reasonable
basis, letting me take out my own ticket regarding these hours, if I
would settle without having to go through with a trial before our
local board at Shreveport, La. This I flatly refused, telling him that
I did not owe the Government 1 cent, neither did I owe my employees
for overtime. I also explained to him, that with the exception of
two or three Socialistic, Bolshevistic persons that would creep into
any man’s organization, that my employees would not accept a check
for back pay because they knew that I did not owe it and that I
always dealt fairly and squarely with them, keeping all of them on the
pay roll during the depression and paying living wages. A trial was
set before the local board and the case of the baker and the Negro
woman came up, which was the cause of the investigation, and it
proved to be a joke, but this Government agent dwelt long and hard
on the technical provisions of article 5, section 6, which provided that
no cimployee should have a rest period longer than 1 hour consecu-
tively. :

Senator Kinag. Who was that gentleman?
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Mr. Jounson. Mr. L. S. Morrison. I refer to him further down.

Senator KinGg. Does he still hold that position?

Mr. JoansoN. Yes, sir.

Senator Kinc. Who are the members of your local board?

Mr. JornsonN. Mr. Samuel Mason, chairman, Mr. Welch and
Mr. John E. Howard.

Senator King. Who appointed them?

Mr. JornsoN. Mr. Howard was appointed from some place to
represent labor. The second man, Mr. Welch, was appointed by the
chamber of commerce, and the two together selected the third man.

On April 1, 1935, I received a letter from this N. R. A. field adjustor
Mr. L. S. Morrison, stating that the Shreveport adjustment board had
made recommendations in accordance with the Government'’s wishes,
and that he had compiled the figures covering the hours of pay in
question, which totaled $6,643.45, together with a report from the
Shreveport adjustment board, all of which is hereto attached. I wish
to call your particular attention to this reﬂ)ort. The Government
agent agmitt.ed that no employee had actually worked more than an
average of 8 hours a day, or 48 hours a week, which are the regulated
hours. He also admitted that it was mutually agreed between myself
and girl employees that they take this extra hour, which was for their
best interest, for, as you gentlemen know, the weather in the South is
very hot in the summer, and for health and happiness sake it is much
better for the girls to have 2 hours instead of 1, in order that they may
lie down for a little rest after their meals. You will, also, note that
in this board’s finding it was their opinion that there was considerable
merit in the special arrangement made between myself and the girl
employees whereby they should have this additional rest, and in
finding me guilty they specified technically so.

There is not a grocery concern in the United States that can operate
successfully and profitably under the code as it is now written. The
details of successfully operating & retail business of today are so
related and contingent upon the particular location served, that it is
humanly impossib%e to lay down inflexible rules, even though they
apply to all alike in the same business without working grave injustice
in the majority of cases. For instance, in my particular class of
grocery business, we are serving the better class of trade, which
demands intelligent and efficient services, and service at the time they
want it. We are operating large departmentized food stores and have
to pay and are glad to pay, wages commensurate with services
rendered. In other words, we are ‘‘between the devil and the deep
blue sea’”—on one side we have the gigantic chain stores operating
mechanical stores, as far as service is concerned. Naturally, their
buying power is greater than ours. For instance, yesterday on the
way to this city, I read an advertisement from a large grocery chain
store advertising flour direct from our own mills, in order to eliminate
all the middleman’s profit. On the other hand, we have the smaller
type stores, such as the ‘“one-horse” grocery store, where man and
wife operate same and live upstairs; the Italian stores, which do the
same thing. These type stores do not employ pcople, thereby
eliminating salaries. Neither type store contribute but very littie
in taxes to charity and to the upbuilding of the community in which
they serve in general. I am attaching hereto an operating sheet,
showing my cost of operating for last year as against the average
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chain-store operating expense, as compiled by the Harvard Bureau of
Research, and in addition to these advantages as mentioned above,
they have added advantages in that they manufacture a great many
products that they sell.

Another very serious clause in the grocery code is the minimum
mark-up clause. In most businesses or industries the gross mark-up
is 25 to 40 percent. In other words, it is based on the gross margin
for the concerns to make a profit under the code regulations based on
operating cost in the past. But, with the grocery price set-up, we
are only given a minimum mark-up of 6-percent gross above invoice
price. I mean we cannot sell an item for less than 6 percent above
what it cost. This has been very destructive in that it has caused
most grocery concerns to mark down to the 6 percent with the ides
of meeting or beating competition.

Senator BrLack. Excuse me just a moment. May I ask you a
question there, because I am very much interested in that particular
point. The retail grocers for a number of years, have been trying to:
get a bill through Congress which would prohibit selling groceries-
under cost, and they have created quite a little sentiment over the-
country on it. Do I understand that from your experience as a
retail grocer, you are opposed to any such law or any such regulation?

Mr. JorNnsoN. Yes, sir; I am opposed to any kind of price legisla-
tion. For instance, as 1 e\plam here, when the Government said we
cannot sell a grocery item below 6 percent of cost, then that has had
a tendency to make all of the grocery stores sell down to 6 percent..
Then that destroys my initiative and my ability to that of my com-
petitor in merchandising and prevents better merchandising if I
have the ability to do so. In other words, I would like to take an
item and figure that that item is a strong drawing card and sell that
item from anywhere from a thousand percent below cost to a thousand
percent above, generally speaking.

Senator BLack. Are you familiar with the Capper-Kelly Law?

Mr. JornsoN. I am not familiar with it.

Senator BLack. AsIrecall, it was the Capper-Kelly Law which

Mr. JounsoN (interposing). I explain myself further down here. I
am in favor of the Government if they so desire, regulating prices
providing they make the mark-up commensurate with the cost of
doing business plus a profit.

Senator BLack. I had this morning, and I imagine every other
Senator had, a paper giving a detailed vote by the retail grocers on a
quesmonnau'e sent out, which showed that 55 percent of them favored
the continuation of the code as I recall it, and 65 percent favored the
price-fixing clause to which you have referred.

Mr. JornsoN. On what mark-up?

Senator BLack. The mark-up as provided in the code. Let me
state it this way: One of the chief complaints which I have had from
all independent retail grocers, and I imagine that other Senators have
had the same experience, as against chain stores, has been that the
chain store will sell below cost on a certain article with the idea of
making that back on something else.

Mr. JounsoN. The independent has the same privilege.

Senator BLack. He has the same privilege?

Mr. JoansoN. Yes.
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Senator BLack. Then you prefer leaving it open to the chain stores
and the independents?

Mr. Jornson. I favor leaving the price fixing out. I am an inde-
pendent merchant

Senator BLack (interposing). How long have you been a merchant?

Mr. Jounson. I have been a merchant 15 years.

Senator BLack. You have always favored that plan?

Mr. JornsoN. Yes, sir. I am against price ﬁxmﬁ

Senator BLack. You believe you can get as muc
that system as the chain store?

Mr. JounsoN. I think I can outmerchandise any chain store on
earth where their headquarters are in New York and I am sitting in
my own locality and meeting the situations as they are there.

Senator BLack. One of the complaints is they have an increased
ability to buy goods cheaply and place the independent at a dis-
advantage.

Mr. Jounson. It does place them at a disadvantage, and my
thought there is to curb the ogerations to some extent of the chain
]sltores. Put a Federal tax on them assessed on 80 many units as they

ave.

Senator BLack. That would be the same somewhat as price fixing,
if the Government attempted to restrict them in any way.

Mr. JorNsoN. In other words, I have in mind a certain grocery
store chain in the United States which are worth nearly a billion
dollars, and they operate in every State in the United States. If the
Government wanted to regulate that sort of thing, if they would
curb their expansion program—in other words, if they were not in
my city, then we independents could handle the situation there and
make money and eﬁf) oy people properly.

Senator BLack. right.

Mr. JounsoN. It cost me last yvear 21.16 percent to do business
.Jand for the first time in my life I lost money. The principal reason
was the 6-percent mark-up clause as authorized in the code, which
demoralized prices. If the Government is going to fix a price that

ur goods are to be sold for, then it certainly should be commen-
surate with the cost of doinf business, plus a reasonable profit.
Speaking for myself—I would love to see this clause done away with
entirely, because it destroys my initiative as a8 merchant and my
ability to outmerchandise my competitors, if I am willing to put
forth the hours and the effort. I worked hard and faithfully last
year, trying to do my part to help this country recover, but lost
money for the first time in my life, as stated above, and I am going
to close one of my food stores on the 27th of this month, which
naturally will mean discharging a group of emplovees, who, 1n most
instances, have done their best. 1 am forced to do this in order not
to go broke, and for your information, so that you will not say that
I am not a competent merchant, wish to say that I started in the city
of Shreveport, La., in a meat market in the rear of a chain store,
10 vears ago, when I said 15 years ago, that was something else. My
career in %hreveport is 10 years. now own and operate the two
largest food stores in our city, and I am the largest individually
home-owned institution. I have seen hundreds of grocery stores,
both individual and chain, open and close during this period of time.

When the N. R. A. first went into effect, everybody was enthused

'advantage from
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and willing to do their part in helping the President in his program
for recovery. Individuals were enthused and would not trade in the
stores that did not display the ‘““eagle’”, but today I find most indi-
viduals against the N. R. A., and in nearly every instance they state
to me that it has only doubled their cost of living. From the em-
ployees standpoint I think they are doomed, when their salaries and
their hours of work are regulated. This has a tendency to destroy
their morale, lessen their ability, and destroy their initiative, which
cannot make anything more or fess of them but somebody working
so many hours a day for so much pay the balance of their lives. I
find my own organization, with the exception of possibly 2 or 3,out
of the 75 total people we work, that they are terribly dissatisfied with
the N. R. A. A great many of them have college educations and are
ambitious and want to work longer hours, if necessary for the best
interest of our business, realizing that if my business prospers that
they always help reap the harvest in increased salaries. Another
thing I wish to mention is that in the South, Negroes are put on a
parity with white girls and white boys under the regulations of the
code. Negroes in the South are uneducated, do not contribute to
society or charity, or help in any way toward the betterment of the
community in which they live. This expense falls on the white
people. I recall an instance last year of about 125 Negroes and poor
white men passing in front of one of my stores with sticks on their
shoulders, going down the street to sweep leaves out of a ditch that
the next wind would blow back, and if the leaves had stayed in the
ditch it would not have hurt. By actual check, when most of these
N. R. A. workers received their pay checks they bought their groceries
from the national chain stores and their overalls from the J. C.
Penney Co.

Senator Brack. Those people who went down to rake the leaves,
it might not have hurt to have had the leaves unraked, but it might
have been better than to have 250 people doing nothing. You are
not objecting to trying to take care of them.

Mr. JorNSON. lingl,]sir. I am heartily in accord with the Govern-
- ment’s program now to do away with the dole and put these people
to work profitably.

Senator BLack. You mean that you prefer profitable work?

Mr. JounsoN. Rather than a dole.

Senator BLack. Something that contributes to the wealth of the
Nation—something constructive?

Mr. JorNS8ON. Yes.

Senator Brack. But the stores and the grocery stores got most of
the money, whether it was the chain or some other kind, they got
most of the money that these people spent?

Mr. JouNsON. Yes, sir; all of the money was spent.

Senator BLack. So it did not injure the stores of that town?

Mr. JorNsoN. Maybe that was a little prejudice on my part.
I might say since I have been hurt as I mentioned, that probably
I am maybe a little bit prejudiced. I hope I am not. g

I do not believe it was, or is, the intention of the President to have
N. R. A. officials delve in and meddle with the successful business
men’s business to such minute technical details resulting in unmeas-
urable detriment, especially in view of the fact that in my business
higher wages are being paid and all employees happy and satisfied.
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I would like to further state that there is no group of men on God’s
green earth that can sit in Washington and make up a set of rules and
regulations in details a mile long to apply to every man’s business
alike throughout the United States where working conditions, com-
petition, and other {actors enter into and make it necessary that a man
conducting a business must run that business according to his best.
ideas and judgment for its success. It is, therefore, my opinion that
the mentaf hazard, worry, and agony of not knowing what is coming
next is retarding business at a terrific rate of speed and that capita
had rather stay ?ocked up in a locked box than take a chance on being
lost in operating unprofitably.

Senator Buack. Capital was taking a chance in 1931, befere the
N. R. A. came along. It did not have much of a chanee to run
profitably in 1931, did it?

Mr. JounsoN. At that time it was not being so regulated. In
other words, when you built a building, you felt like you knew what
you were going to get for it.

Senator BLack. No buildings were being put up, were they, in
1931 and 19327

Mr. JounsoN. There were some being built. .

Senator BLack. Where were they built in 1932? I came all the
way from Birmingham to Washington through the country, and I
looked along the way and did not even see one residence going up.

Mr. JounsoN. I am speaking for my own case. I managed to
get along until last year.

Senator BLack. I understand that you are raising a question that
what we need is to let everything alone. We tried that under Hoover,
and Harding and Coolidge.

Mr. Jounson. I made a lot of money then; not a lot, but all I have

ot.
8 Senator BLack. Some other people made some money, but what
happened at the end of 1929? How was your business in 1929?
r. JouNsoN. It was in a boom. At the peak.

Senator BLack. How were you in 19307

Mr, JornsoN. Tapering off a little.

Senator BLack. What kind of confidence did you and the people
have the day the banks all closed?

Mr. JoansoN. Wae felt like the climax had been reached.

Senator Buack. You felt like the climax had been reached. But
as a matter of fact, you realize, do you not, that it was immediately
following the days when they et business completely alone that we
had the worst crash in all of our history?

Mr. JornsoN. Well, my thought is

Senator BLack (interposing). I agree with some of the things you
say.

SI’VIr. JonnsoN, I do not think the Government should regulate a
one-horse business. I do think that interstate commeree and large
businesses, they probably have to regulate them.

Senator Brack. They ought to regulate the chain stores?

Mr. JoansoN. Not necessarily the chain stores. I ean compete
with them. I have done it, but in other words, I am working boys.
and girls that I have gone to school with, and if I make a dollar, they
are going to get a part of it, and some of the big organizations, as has.
been brought out, and that is possibly the reason for the Government
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regulating this when industry, those people as has been brought out,
in the East are working women and children up East in a shirt factory
for 30 cents a day while they were yachting through the Isle of Capri
or some place up on the Hudson River. They do not come into per-
sonal contact with the people they are working, and they do not have
the heart or the consideration for them.

My thought is for the small business man, the small business man,
pufiel.y intrastate and within the State and the cities and the munici-
palities.

It will be a great day for this Nation when organized labor and the
authorities in Washington realize and understand that capital is not
going to work without a profit. It is further my thought that a
“naked and starved nation” can not get well asking for shorter hours
and higher pay. I started my business career when I was very young,
working as a clerk in a grocery store, and had I not been allowed the
privilege of using my initiative and ability, and had I not felt the
responsibility and been willing to work longer hours, when necessary
for the promotion of the company I was working for, I could not have
succeeded. Many days I worked 18 hours a day, but in the end I
was well paid for 1t, and at the end of the year I could command the
salary I expected. Had I been working under present-day conditions,
I feel certain I would be on the Government relief rolls.

Right in my own city of Shreveport, La., the farmers are allowed
to farm only & portion of their land. Almost within the city limits one
certain grain and elevator company have imported, for the past 6
months, the corn they grind for meal from Argentina. Would it not
be best to farm this land and put more people to work, grow this corn
at home, and possibly export a little corn, rather than import it?-

Therecovery program, as I see it, is helping two classes of people, who
are far in the minority and destroying the happy middle class, who ere
the backbone of this Nation, business, and industry. The first class
I mentioned is the unemployed class, who in many instances never
have worked and never will work:

Senator BLack (interposing). What percentage would you say of
the 11(?) or 12 million out of & job, never have worked and never would
work?

Mr. JounsoN. That might be stretched a little bit. As I stated,
I had to work this up in the room last night after I got here. '

Senator BLack. 1 just want to get your idea of how meny never
have worked and never will work. There are about 15 million that
we know are wholly out of a job. ' o

er(.1 JounsoN. 1 did not know that there were that mehy unem:
ployed. .

Senator Brack. The figures showed that. The figures now vary
to anywhere from 10 to 12 or 13 million. Are we to understand that
the majority of those never worked and do not want to work?

Mr. JounsoN. Maybe I could write that a little differently if I had
the time and it would not sound quite as drastic as I put it.

Senator Brack. Do you know of any unemployed in Shreveport
W].loblga.ve been unemployed, that would go to work if they could get
4 job?

Mr. Jounson. Who would work?

Senator Brack. Yes.

Mr. JounsoN. The thought I have in mind is a general thought.
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Senator BLack. Do you know any in Shreveport that have been out
of a job that you believe would work if they could get one?

Mr. JounsoN. I know lots of them; yes.

Senator Brack. Did you see a lot of them walking around there in
1929, 1930, 1931, and 1932 with frayed collars and worn-out clothes
that looked to you like they were in bad shape, that you knew had
worked and wanted to work?

Mr. JornsoN. We have had a lot of loafers always.

Senator Brack. 1 am not talking about loafers. Am I to under-
stand that you think that everybody out of a job is a loafer?

Mr. JounsoN. No, sir.

Senator Brack. Did you see anybody down there, do you know
anybody that has been without a job, that you think is a decent
enough man that he would work if he could get a job?

Mr. JounsoN. I know a lot of people would like to have jobs.

Senator BLack. A lot of them?

Mr. JoansoN. Yes, sir.

Senator BLack. Then you do not mean to say by that that you
think that most of those who have been out of a job——

Mr. JonnsoN (interrupting). Maybe that is not properly worded,
because it covers, the way that reads there, covers everybody that is
unemployed. I do not mean it that way.

Senator BLack. You did not mean, of course, to leave the impression
that you thought the reason was because they were worthless?

Mr. JoansoN. No, sir. That covers everybody, the way that
reads there-—it more or less covers all of the unemployed.

Senator BLack. Then you do favor whatever 18 necessary to be
done, while you disagree as to the methods, to employ people in
useful work.

Mr. JoansoN. Absolutely. To employ people constructively. I
certainly do. 1 see that I said here, “In many instances they have
never worked.”

The second class is a class of national manufacturers and industries,
who are able to profit by the code in that they are a few in number
and able to agree and put their prices high enough to warrant a
profitable return, regardless of wages or hours. But, in the cases of
thousands of smaller businesses, this cannot be done. Personally, I
am employing more people in 2 grocery stores than some of the chain
stores do 1n 8 or 10 stores together. 1 am paying a higher wage than
the code prescribes and operated last year at a loss trying to comply
with drastic rules and regulations. It is my hope that the Grocery
Code will be modified or done away with entirely, rather than made
more strenuous.

Another reason I am against the N. R. A. is because it is somewhat
like the prohibition law. Prohibition did not prohibit, but created a
lot of bootleggers who reaged tremendous profits from the sale of
illegal liquor. The N. R. A. codes have created many lawbreakers,
the best evaders reaping most of the profits. Those abiding by the
code therefore are paying for their honesty and loyalty in the Joss of
profits.

Since the provisions of the code are so unpopular, they are therefore
unenforceable, and any law which is not enforceable and applied to
everyone with the same degree of enforcement, is unfair and injurious
to the country and violates the American principle of equality and
justice to all alike.
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As mentioned once above, many employees are against hours and
provisions of the code, ‘because these provisions have tendencies
to&%)nng all services down to the minimum and take away their
initiative, putting them in a position where they can see nothing
ahead but a little remuneration for a little effort on their part—the
ambitious and industrious will be held back by the ones who believe
in getting by with a minimum of effort in a minimum period of time
at a minunum basis of pay.

The logical development in any code of fair competition, particu-
larly for the retail trade, is the eventual elimination of free competi-
tion, initiative, resourcefulness, and the placing in lieu thereof a
group of robots, with the result that the public suffers with higher
prices, poorer services, and buying qualities. One of the most
profitable and outstanding principles of the small businesses is indi-
viduality and personal service. These two fundamentals have helped
a great many small concerns to successfully compete with the larger
chain stores, but under the code regulations these elements are being
driven out of small business, which will inevitably result in the
Nation’s business being completely monopolized by the larger busi-
nesses. I wish to mention again that the hours and wages are not
the most objectionable features of the code, but rather the imposition
of having the added burden of trying to make business fit the rules
and regulations down to the most minute details of law drafted by
the composite minds of men who know nothing whatsoever about
retail business or the working conditions. I want to make my posi-
tion clear to the Government that I did not make this trip to Wash-
ington for the sole purpose of contending and finding fault, but I felt
it my duty, first for self-preservation, and second for the best interest
of my country, to give you some facts in the case as having been
experienced, personally, In conducting my business, which is repre-
sentative of small businesses individusally owned.

When I received a wire from Congressman Sandlin that he had
arranged for me to appear before the Senate committee I only had a
few hours’ time in which to prepare my statement. During this time
I telephoned several wholesale and retail concerns dealing in food, that
I was going to Washington to appear before the N. A. Senate
committee and asked them to write their views re%a.rdmg N. R. A
activities. Letters are hereto attached from several concerns in our
citf' for your consideration.

assure you it is my desire to cooperate with the Government in
any plan for recovery, unless is destroys my business and my life
earnings.

Senator BLack. How much was your total business last year?

Mr. JornsoN. I think about $480,000.

Senator BLack. What was it the year before?

Mr. JorngoN. It was less than that.

Senator BLack. How much less?

. Mr. JonnsoN. I do not remember. I do not recall how much
1t was.

Senator BLack. What is your best recollection?

Mr. JoBNsoN. My business last year was, I would say, about 20
percent over the year before.

Senator BLack. What was it the year before that?

Mr. JonnsoN. I do not remember the year before that. I will say
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IRV DAIRYLAND,
» Streveport, La., April 12, 1935,
Mr. LEoN JoHNSON, e ‘
Shreveport, La. I R T R

Dear Mg. Jornson: I was informed by Mr. Ha; Booth, local attorney,
that you were going before the Senate committee in Washington in regard to
the feasibility of working under the National Recovery Administration code.
I would like to take this opportunity of setting forth a few facts pertaining to
the way it works in regard to the milk and ice-cream factories, and the burden
it has caused both men and the company where it was tried to be worked.

1. When it was first put into effect, we operated 100 percent on the National
Recovery Administration code without paying but very few minimum wages,
in fact, practically every one of our 64 employees were well paid over the mini-
mum wage, and on some instances did not work the maximum amount of hours.
During the time that this was operated, we were compelled to work an 8-hour
shift on our vaults, which you know is very impracticable, because going in and
out of refrigerated vaults not only puts a hardship on the men that are checking
these vaults, but also puts a hardship on the company, in that it takes more
fuel and electrical current to refrigerate these vaults because of the refrigeration
that is lost in opening the doors.

2. The next fact that I would like to bring out is that where we had quite a
few of our employees that were well satisfied with their working arrangement,
one or two were not satisfied, and were continually causing the other employees
to have to do more work and keeping them in an unsettled state of mind, thus
handicapping all work to quite an extent. After making a thorough analyzation
of our problem, I talked to the field man here in the city for the National Recovery
Administration Department, and told him that there were certain jobs here at
the plant that it was practically impossible to continue working according to the
National Recovery Administration set-up. At that time he told me there had
been another ice cream company in the city that worked according to the code
for about 60 or 90 days, and at the end of this time, came to him, not only in
oral conversation, but in writing, and stated that it was impossible for him to
stay in business and continue on this set-up, therefore he was discontinuing same
effective that date, and to my certain knowledge this company did same, and I
would like to point out, making it very unfair for companies that tried to work
it to a certain degree of regularity. I also stated to this field man at the time I
talked to him that our salaries were well above the scale set up by the National
Recovery Administration Department, and that we did not dock men when
they were sick or when they wanted to be off for a few days pleasure trip, and
that if I continued to try to work the National Recovery Administration schedule,
I would have to start docking when the man was sick, also when the man was off
for pleasure, and that I would come back to my plant and tell my men that
owing to the fact that we were going to live up to the letter of the National
Recovery Administration code, that from now on they would not be paid when
they were off on account of sickness and that they would not be paid when they
were off for a few days’ pleasure trip.

This Representative at that time told me that he did not think that was neces-
sary as it might be better to continue along the same line that we had been working.
I stated to him that if that was the way he looked at it that I would be glad to come
back and take down my ‘blue eagle’’ which I had at that time, thus causing a
more contented bunch of employees to work with, and thus enabling my company
to put out a better product with these employees than we had done heretofore.

Ip hope that I have pointed out these facts with an unbiased opinion. I merely
want to show just how it had worked in a plant that is a combination ice-cream
and milk plant, which gives a certain degree of service for 25 hours during the day.

Yours very truly,
Souvrawest DAirY Propucts Co.,
Cecir W. WaTsoN, Manager.

K. C. S. WHoLEsaLE Drug Co.,
Shreveport, La., April 12, 1935.
The Honorable LEoN JouNSON,
President Leon Johnson Store, Cily.

Drar FrIEND: After our telephone conversation, you stating that you were
going to Washington, D. C., to appear before the National Recovery Adminis-
tration Board for a hearing, 1 thought that I would take the liberty of writing you
my views on the National Recovery Administration and its workings.
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I have been.in the drug business for the past 25 years, owning and operating
retail and wholesule drug stores in Louisiana, Texas, and Florida. In all my
25 years of business, I have paid my employees at least from 10 to 25 ent
better wages than they vere receiving for similar work in other stores. am at

resent employing about .37 people, their wages and hours conformini to the

ational Recovery Administration code board wages. I do not feel that 1 should
cut the wages of my help; I much prefer to close my doors and retire from business,
as in my estimation the National covery Administration and its workings have
raised the cost of living of the working peogI)le 50 to 100 percent, groceries bei
especially high and rent rising all the time. I am unable to see where the Natio
Recovery Agmm' istration has helped anyone.

I am an independent operator, both retail and wholesale, operating under 4 or 6
different codes. These dues, taxes, extra help and foolish regulations of my busi-
ness by the code, has kept me from earninq any better than a 2 percent on my
volume of business. I can only see that 1 am staying in business for the sole
benefit of keeping my empIOf'ees working, helping them to pay for their homes
and feeding their children. 1, personally, could easily make from 4 to 6 percent
on my capital invested in other lines.

We are being continually harassed by the big interests; and by the big interests,
I mean big manufacturers having connection with other drug trades—similar to
Liggett's and Walgreen and Owl Drug Chains—whereby they are 1&iviug much
better discounts, free goods, advertisement allowances, clerk's P. M.’'s and any
other subterfuge that they can use to put an independent operator like myself out
of the drug business, thereby eliminating the last line of their competition. They

ay their druggists from $18 to $20 per week. We pay ours a living wage from
g3g to $50 per week, including managers.

I have at several times taken this discrimination up with the manufacturers
selling chain interests and refusing to sell me, even in carload lots, cash on the
barrel head, as we have plenty of cash to purchase merchandise with; but daily
we are refused by certain manufacturers because we do not belong to certain
organizations, buying clubs, or because we are too stiff competitors to some of our
chain-store interests in *his city.

If present conditions are not remedied by doing away with the National Re-
covery Administration, and letting business run its own-being built upon fair
competition and fair trade practices, I can only predict that the working publie
will be slaves to certain big interests, in these United States, that are acting like
octopuses, grabbing and holding and destroying the individual business men,
compelling him to retire and have his children work for $10 per week.

Yours very truly,
K. C. 8. WHoLEsaLE & ReraiL Druc Co.,
L. J. BAUMAN, President.

KaLmBacu-Burckerr Co., INnc,,
Shreveport, La., April 11, 1985.
Mr. LEoN JOHNSON,
Shreveport, La.

DEear LEoN: On previous occasions I have talked to you at length as to the
merits and demerits of the National Recovery Administration. You are aware
of the fact that several weeks ago we were hi-jacked by this outfit. When I say
“‘hi-jacked”’, I really mean hi-jacked.

I will endeavor to outline to you how this all came about:

For several years we have employed a night watchman on part time hasis at
our plant on Dalzell Street. His duties were to watch our plant only on the
outside, and for the prevention of fire, there being several other industrics in this
neighborhood for whom he performed the same duties. It was customary that
we prorate his wages. Our portion of tluq expense amounted to $9 per week.
What the other plants paid I am not in a position to say, nor did I ever attempt to
ascertain, fecling sure that their part was equal to, or more tl.nan ours.

This job has been held by § or 6 different parties, and in each case they
accepted the job on the same'bpsm as.thelr predecessor, thaq is watching all
plants in the vicinity, and receiving their pay from each establishment. When
the last man took the job, he was aware of the duties of the night-watching job,
as he had substituted on several occasions.

Bright and early one morning, a letter arrived from the National Recovery
Administration headquarters at Shrex.'eport, advising us that we had violated
the rules and regulations of the code with reference to hours and wages governing
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the job of night watching. This alnrost floored us, a8 we were under the im-
pression we were abiding by all the rules..

I made a visit to Mr. Hickman,; the managing director I believe, explainin
our position to him. After a long and thorough discussion, I thought I hag

e our pogition clear to him. e lead me to believe that our contention was
right and that the complaint would be canceled or dropped. Now, about 8 or
4 weeks later, a youngster about 21 or 22 years old bléw into the office late one
afternoon and raised ‘‘hell’”’ with me. His attitnde was that we were a bunch
of crooks, and had abused and robbed our night watchmen. I stood as much
of his abuse as I thought necessary, then I proceeded to give him a nice ‘‘cussing
out’’, after which he changed his tune and behaved himself more like a youngster
of his age should have, going out on his first job. N\

He demanded of us that we go back to the date of the signing of the Mix
Feed Manufacturers Code, and pay this man the difference between $9 per week
and $14 per week as prescribed by the code. Also that we pay this man time
and one-half for all overtime, claiming we had worked the man 77 hours per
week, and that the code called for only 56 hours per week. I flatly refused to
comply with this demand. After much discussion, I was unable to convince
him that we were within our rights. Finally, we decided to go before the Board,
composed of three gentlemen here in Shreveport, and let them make a decision
in our case.

Well, if you have ever played cards or shot dice with a bunch of crooks, you
knew the cards were stacked against you hefore you even started. As far as the
board, vou are well aware of the attitude taken by these gentlemen of the board.

To make a long story short, I paid, or rather agreed to pay this man on the
basis of the N atlonalr%ecovery Administration demand, but not until after
having been advised by my attorney that it would be cheaper to be ‘“hi-jacked”’
by the National Recovery Administration than to fight it out in the courts.

Now, Leon, I think the National Recovery Administration, or at least the
present set-up is the most unjust, unfair, and the most damnable insuit to the
intelligence of the business men of the United States that I have ever heard of,
and unless something is done to prevent this bunch of hi-jackers from destroying
the principles of the country, all of us little fellows will wind up like the poor
farmers are out in the section of the country where the sand storms are raging
today, and that is on the relief rolls.

This firm has been in business in Shreveport and doing business in the surround- .
ing territory since 1906, and during all these 29 years we have always endeavored
to take care of our employees, and treat them fairly and justly.

During the period of the depression, we have kept our organization together,
not discharging anyone, even though we could have operated with half the force.

employees have been with us from 1 to 29 years, and as far as I know are well
satisfied with the treatment dealt out by us.

Now, Leon, in my opinion if this country ever expects to come out of this
depression, the gang up there in Washington will have to divorce themselves
from unionized labor and the bunch of foreigners who do not want to work or
want anyone else to work, and the sooner they realize this in Washington, and
allow industry to go back on the old basis, that is handling their own problems,
the sooner prosperity will return.

Hoping that your trip to Washington will be beneficial, as well as a pleasant
one, I am

Yours very truly,

W. C. XALMBACH.

Tuae Hicks Co., Lrp.,
Shreveport, La., April 11, 1835.
Mr. LEoN JOHNSON,
Shreveport, La.

Dear MR. JoHNsON: I am very glad to learn that you are going to appear
before a board in Washington with reference to comf)laints arising under the
regulations of the National Recovery Administration. feel that it will be helpful
to the board to have a man, who is familiar with the difficulties of providing pay
rolls for ‘““small’’ businesses appear, and I am taking the liberty of writing you
about some experiences I have had, in the hope that some of the facts contained
in this letter can be presented to the proper authorities.

In June 1934 we were notified that a complaint had been filed against us, and
were directed to submit a sworn statement showing our pay roll and hours,
which we did. This statement showed certain violations as to hours, which we
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immediately corrected, and which viclations had occurred without: the knowledge
of the management, and with no intention to violate the lations. In all
cases our rate of pay waa higher than the eode minimum, and finding showed
violation only as to hours.

Based on our pay rol we were required to pay 11 empiloyees abeut $500, and
we made this paymsnt, in spite of the fact that these employees stated that they
bad no eomplaint against the company, and would have preferred te continue
working on the basis ¢ were ing, knowing that the company was carrying
life inu;mee for their families, and knowing that we paid full time when they
were sick.

We opposed the payment of this overtime on the following grounds:

1. That the business had been fair to its employees in every respect.

2. Were paying more than the code minimum.

3. Were paying full time when employees were sick.

4. Were carrying free for their benefit life insurance.

6.. In an. emergency we had always come to the financial assistance of our
employees without hesitation.

6. Were carrying a surplus organization,

We pointed out, also, the faet, that we had in August of 1933 voluntarily
increased our pay roll about $700 per month, and that we had been responsible
for the organization and operation of several small industries in our city that
had contributed to some extent to at least maintaining employment, and to.
some extent increasing employment.

All of these facts were presented to the local adjuster, the local board, the office
of the administrator in New Orleans, the labor compliance officer in New Orleans
and the State board, and we know of no instance where the board question arose
as to this company having been fair to its emplovees. It was shown that we were
paying more than the minimum; that we were caring for our employees when
they were sick; that we had maintained the maximum organization during the
depression and that we were providing our people with insurance free of charge.

e do not criticize in any respect the officials or boards, who passed on our
casge, for the reason that their actions were apparently limited to decide whether
or not we had technically violated the law. We were unable to get before any
organization or individual, who seemed to have the authority to pass upon the
question as to whether or not we had treated our employees fairly, and that it
. would be better for us to continue in the future as we had for the past 60 years,
by taking care of our people in good times and in bad times.

I feel that to have the situation continue as it has been geoing on, will result in
a more selfish attitude on the part of the employer. The tendency is to feel that
if the National Recovery Administration is going to take an arbitrary, technical
attitude, the employer might as well do the same; pay in all ¢ases the minimum;
get along with as few employees as possible, and feel no responsibility to them,
except when they are working. This is not the attitude that employers should
take, but I believe that it is the attitude many are being forced into by National
Recovery Administration enforcement.

I think we need in every State a board of intelligent people, who will have the
authority to decide the question as to whether or not an employer is fair to the
people working for him, and whether that employer has done, and is doing, his

rt to contribute to the pay roll of his community. I do not believe the National

covery Administration can fairly and successfully be administered under the
present plan. I think this Board ought to have full power to decide the question,
and further that it should be empowered and instructed to make an employer,
who is a chiseler and unfair to his employees, toe the mark. In the same way I
think this Board should have authority to protect the fair employer against
riduculous and technical complaints.

Yours very truly,
(Signed) J. H. BRowN, President.

THE FRANK GROCERY Co., WHOLESALE,
Shreveport, La., April 11, 1935.
Mr. LEON JOHNSON,
Shreveport, La.

DEar Sir: : As we understand that you are to have the privilege of testifying
before the Senate Finance Committee in connection with that committee’s con-
sideration of the National Industrial Recovery Act, we wish to express our humble
opinion that the operation of this law has oppressed the small independent mer-
chants throughout the country and has further assisted the large national corpo-
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rate chain organizations in tightening their menopolistic grip on the trade of the
entire country, most particularly in our line of business.

As you know, we have been operating here for a period of 156 years and have
always employed a large number of people. We are also more or less affiliated
with and are in close touch with all of the independent merchants throughout
this section of the country, and are most vitally interested in the welfare and
success of the independent merchants because the existence of our company
depends entirely on the success of the independent merchants.

we cite for instance, one local company which in 1933 was operating 11 retail
stores in this city and deriving a small net profit from their operations. After
being foreed to comply with the requirements of the National Industrial Recovery
Act that company’s operations immediately showed heavy losses each month,
and after operating in compliance with that law for a few months it became neces-
sary for them to discontinue 3 of their 11 stores to avoid sustaining such losses
that they would have been forced out of business. In closing these three stores a
number of people were immediately thrown out of emplovment, and the final
result of that company's operations under the National Industrial Recovery Act
wasg that they actually had less people employed early in 1934 than they had
before that act became effective.

We have noted that the large corporate chain systems have taken great interest
in the National Industrial Recovery Administration. Locally they seem to have
found in this a weapon with which they could kill their smaller local competitors,
and they have apparently done everything possible to accomplish this purpose.

Insofar as enforcement of the labor provisions of the act are concerned, we have
found that a premium has been placed on dishonesty and disloyalty on the part
employees. We have had no difficulty with our own employees and our company
has had no experience in this respect, but we do know of numerous cases of em-
ployees who had been discharged by various companies for dishonesty, ineffi-
ciency, or other such causes, immediately through a spirit of revenge filing com-
plaints with the compliance officers against their former employers, making affi-
davits to statements which could not be substantiated but having these state-
ments sworn to by two other disgruntled ex-employvees of the same company,
and in such cases these employers have been unmercifully harassed hy the com-
pliance officers.

Our company has always tried to pay emplovees living wages. Prior to the
effective date of the National Industrial Recovery Act we were paying our ordinary
labor, or those employvees who draw the least pay from us, the exact rate of pay
that was specified as the minimum for our industry, and in our particular case it
was not necessary for us to increase the pay of even the lowest in order to comply.
We also, throughout the depression, undertook to continue our employees on the
pay roll, notwithstanding the fact that this made it necessary for us to carry
several emplovees for a period of several years when we were not justified in doing
80, and notwithstanding the fact that during that timne we were gustaining heavy
losses in our business.

From our observation and experience so far, we are of the opinion that the
National Industrial Recovery Act oppresses the small independent business and
favors big national companies and chain-store organizations, who are fast getting
a monopoly on the business of the Nation in many lines of business.

It is our hope that his act, at least in its present form, will not be continued, and
that, furthermore, even if continued, it will not be applied to such lines of business
as ours.

Yours very truly,

Frank GroceEry Co., Inc,
By R. L. BraBsToNn, Treasurer.

STATEMENT OF IRVING C. FOX, WASHINGTON, D. C., REPRESENT-
ING NATIONAL RETAIL DRY GOODS ASSOCIATION

(The witness was first duly sworn by the chairman and testified
as follows:)

Senator GEORGE (acting chairman). How much time do you desire,
Mr. Fox?

Mr. Fox. About 20 minutes, I should say.

119782~—35—pT 6——8
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... Senator GEoBGE. We are not making very much progress. We
will ask you to be as brief as you can. You represent the National
Retail Dry Goods Association?

Mr. Fox. I represent the National Retail Dry Goods Association.

 Senator GEorGE. All right; you may proceed.

Mr. Fox. Qur membership distributes a volume of consumers’
goods of about $4,000,000,000 annually, and are located in practically
every State in the Union.

At a recent convention of our association, a resolution was adopted
approving the extension of the National Industrial Recovery Act
during the period of the depression, which we consider still exists,
but for no longer than a period of 2 years, with certain modifications.

We have a feeling that the full benefit of the National Industrial
Recovery Act was not realized because of the propensities, almost
obsession, of the administration of the N. R. A. for price fixing. We
feel that the devices for fixing prices and the maintenance of high
prices have been a wall in the progress of restoration of volume of
business to provide employment for those who have been unemployed.

I have a chart here which we have ]ilre ared, showing the direct
relation of high prices to volume, whic f) desire to submit for the
record.

(The chart referred to is on file with the committee.)

Senator Couzens. Do you mind an interruption?

Mr. Fox. Not at all.

Senator Couzens. May I ask you if you have had any difficulty
with the multiplicity of codes in retailing?

Mr. Fox. We have had difficulty; yes. Those difficulties, we hope,
are gradually being eliminated by administrative action. We have
had difficulty with respect to assessments, with respect to the attempt
of industries to impose their provisions to assess retailers on account
of operations which are necessary to the conduct of their business,
incidental to the sale of merchandise.

Senator Couzens. How many codes have your retailers had to
subscribe to, do you know?

Mr. Fox. A great deal depends upon the organization itself; but
there has been, as far as our members are concerned—some of them
have been obliged to operate under six or seven codes. A few
under a greater number of codes.

Senator Couzens. Would that apply to the large department
stores too?

Mr. Fox. That applies to the large department stores particularly.

Senator Couzens. Do I understand you to testify that they have
to subscribe to six or seven codes and to the maintenance of six or
seven codes?

Mr. Fox. They do.

Senator Couzens. And some more than that and some less?

Mr. Fox. Some more and some less, depending on the size of the
.organization.

enator Couzens. Do you justify that?

Mr. Fox. No; we do not.

Senator CLark. There was a gentleman in my office the other day
who stated that he was under nine different codes in various items
constituting only 11 percent of his business. Do you know whether
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or not that is an abnormal case or a fairly common practice, even in
the hardware business? o ' o

Mr. Fox. That is a common practice, particularly with .these
various industries who are attempting to impose these assessments on
retailers where they are permitted to do so. The little hardware man
has had a problem with regard to that, because the construction
industry insists upon assessing the hardware dealer and other retailers
for the services which a technical man or a handy man might render
incidental to the general business that he has always done. It isan
unjust and unreasonable thing and should not be permitted.

enator CLARK. They enforce collection of these charges or threaten
to take the Blue Eagle away.

Mr. Fox. They enforce them in many ways. Many ways are
-even more radical than that.

Senator BARKLEY. et me ask you as a practical man, where a
-store is a store of an omnium gatherum of everything manufactured
by different groups and different industries, how can you have codes
-set up for those branches of the industry without having a store-
keeper handling all of these products under the different codes by
manufacturers of all of these things? What is the remedy for it?

Mr. Fox. The control of the fair trade competitive practices in
retailing is not so objectionable, because there 1s some justification
.and necessity for it. The abuse is in the activities incidental to
retailing itself. If a retailer sells jewelry as well as other commodities,
.and he sells groceries, there is no reason why he should not observe
the competitive practices in those retail codes. There is every reason
why he should not be assessed for the support of their code authorities,
why he should be assessed simply on his main line of business, because
there ought to be a certain number of members in any industry to
-support the code authority without attempting to collect from every
member of industry who might do some part of that business.

Senator BARKLEY. Aside from the assessment matter, which I can
understand and which complicates the situation, it would be impossible
to have a code just applying to the department store, for instance, or
the hardware store, or any store that handles a variety of things made
by different industries. It would be impossible just to have him all
under one code, would it not?

Mr. Fox. Yes; it would be for competitive reasons; and there is
not, as I say, any particular objection to operating under the fair-
trade practices of codes if any retailer does a substantial business
under various codes. We have never objected to the department
store being under the same trade practice of the Drug Code or the
.Jewelry Code if we have a jewelry department or a drug department;
but we do say that if a smaﬂ retailer incidentally sells a %ittle jewelry,
he should not be bothered or harassed. It is a matter of degree.

Senator BARkLEY. Itis largely a matter of administration, is it not?

Mr. Fox. It is largely a matter of administration.

Senator BARKLEY. You cannot set up all of those metes and bounds
in the law.

Mr. Fox. No; but I think the law can and should state that it sets
up a single assessment.

Senator CLark. The overwhelming majority of your members are
-engaged solely and purely in intrastate business, are they not?

r. Fox. That depends on the final decision as to what is and what
is not intrastate business.
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Senator CLARK. Most of your members sell a very small proportion
of their goods across the State lines, do they not?

Mr. Fox. It depends upon their location.

Senator CLarRk. 1 understand if they happen to be located in a
city right close to & State line, they might sell certain things by mail
across a State line.

Mr. Fox. And by delivery.

Senator CLArk. But the overwhelming majority of you members
are engaged solely within the limits of a State and are conducting
business solely within the limits of the State; are they not?

Mr. Fox. I should say so.

ge?ator CouzeNns. And in spite of that, you desire renewal of the
code

Mr. Fox. We do. Wae feel that the administration of the National
Recovery Act has gone far afield in the purposes of the act and the
intention of Congress. We find among codes miniature Capper-
Kelly bills. Fortunately, not many of them were approved; some
of them were. We find vestal bills incorporated in codes for the
elimination of style piracy; and this in emergency legislation is for
one purpose only, and that is to promote more business and more
employment. These things of necessity do just the opposite.
bluSenator Brack. You mean that you are against the Capper-Kelly

il?
b Mr. Fox. We are against the Capper-Kelly bill and always have
een.

Senator Brack. You are against that provision of the code which
fixes & minimum price?

Mr. Fox. No; we are not. The Capper-Kelly bill was a resale
price maintenance bill rather than a limitation of minimum price.
Woe feel that the act itself or the amendment to the act does not control
price fixing but leaves it just as wide open as it always has been.
Price fixing has been direct and indirect. The indirect methods of
price fixing through price-listing provisions and open-price associations
are more dangerous than the direct price fixing.

Senator BARKLEY. What would you do about a situation where
under the codes wages have been increased and hours have been
reduced so that the cost of the manufacturer is greater than it would
otherwise be? Would you eliminate all floors as they call it, or all
provisions against selling below cost?

Mr. Fox. We would not. Our proposal is to amend the present
act so that it shall read:

That such code or codes are not calculated to promote or sanction the creation
or maintenance of a monopoly or monopolistic practices destructive of fair com-
petition; and are not calculated to eliminate or oppress small enterprises, or to
discriminate against them; and are not calculated to promote or sanction devices
for fixing prices such as all price listing provisions, standardization of or elimina-
tion of cash and quantity discounts, classification of customers, and any and all
fixed differentials for such classifications; or regulation of delivery charges, or
the fixing of resale prices by manufacturers or wholesalers or distributors; and
are not calculated to control or limit production or distribution excepting produc-
tion or distribution of natural resources; and nothing in said code is designed to
or does suspend any of the provisions of the antitrust laws of the United States
excepting to such an extent as to permit devices for controlling prices in a proved

emergency to prevent predatory price cutting and to permit establishing of
‘‘loss limitation’”’ provisions without profit content.
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Senator CLaARk. That makes it discretionary with the Adminis-
trator, does it not?

Mr. Fox. No, sir; it does not, because you limit the right of the
Administrator to fix minimum prices in proved emergencies which
have no profit content; in other words, which are at cost, and we do
not believe that at this time anybody should be permitted to sell
below cost, and we do believe that predatory price cutting at this
time should be limited at any rate to a floor such as in the retail code
which fixed a minimum price at the net invoice cost plus 10 percent.

Senator CLARK. When you say ‘‘ practices which are calculated to
create monopoly’’, who is to determine whether they are calculated
to create monopoly or not?

Mr. Fox. I go on to specify them.

Senator CLaARK. But the Administrator is to do the calculating,
and General Johnson insisted that price fixing did not tend toward
monopoly, and if the Administrator took that view, under the lan-
ﬁuage employed here of the practices calculated to create monopoly,

e could sanction such prices as Pittsburgh-plus and such other things.

Mr. Fox. If you specifically exclude the provisions in codes of such
elements as T have listed here, there would be very little chance of
doing it. These are the devices by which it is done.

Senator CLARK. In my opinion it would be as discretionary with
the Administrator as it is now.

Mr. Fox. I doubt it.

Senator CLARK. In other words, you have written a stump speech
instead of a law.

Mr. Fox. No;I doubt it very much, because it specifically prohibits
these devices which have been used for price fixing. When you say
that in an emergency, a minimum price may be fixed without profit
gor_xtent, that means the cost of production, and that is not price

xXing.

Senator BLack. Why should we not add to that, if we adopt that
feature, why should we not say that if they have a floor, they should
also have a ceiling. Fix both & minimum and & maximum price, or
should we leave the sky as the limit without any ceiling over the floor?

Mr. Fox. I think the consumer takes care of the sky.

Senator BLack. How can he if you fix a price at all?

Mr. Fox. The consumer won’t pay for merchandise, and it is quite
apparent from the trend of events that the consumer won’t pay for
merchandise if it is too high, if it is beyond his reach.

Senator BLack. Some of it he has to have anyhow.

Mr. Fox. Unless he must have it.

Senator BLack. I am referring to the things you are talking about
that he has to have; some of them he has to have, doesn’t he?

Mr. Fox. To a certain degree, yes; eventually he has to have most
of them.

Senator BARKLEY. Have you a prepared statement there?

Mr. Fox. I have proposals for amendment or modification of the
present amendment.

If you will look at the situation that the Government places itself
in when it indulges in permission to fix prices, you will find that it is
working at cross purposes with itself. 'Il)‘he Federal Housing Admin-
istration, for example, is doing everything possible to induce people
to build. The little home owner is asked to build, and yet if you look
at the report issued by the Research and Planning Division of N. R. A.
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ou will find that the weighted average of 20 building materials is as
igh as they were in 1927 or 1928 am% 1929; even higher.

hat is the inducement to build? A man whose income has been
depleted is asked to pay prices for materials that are as high as or
higher than they were before the depression.

e ask that the discount provisions be eliminated from codes and
code provisions and credit provisions. The Government is anxious
to help the smaller merchant and smaller manufacturer in his financial
situation and in his credit conditions, and yet we find the contrac-
tion of credit by fixed credit terms in codes. We think all of that is
wrong, that it should be left absolutely open.

If a manufacturer or a wholesaler can afford to extend credit to
its customers, he should be permitted to do so and it should not be
made illegal for him to extend credit.

The argument is used that the big merchant is against these pro-
visions because it is advantageous t(ﬁlim in his so-called ‘‘hard buying
operations.”’” That is not true. The large merchant has a habit of
taking care of himself. The complaint against these limitations of
credits and discounts comes from the small merchant. The manu-
facturer has no choice, he cannot extend credit and he cannot extend
his discount period, it is illegal for him to do it. If the small man
cannot pay his bill, there is nothing for him to do except to lose the
discount. Formerly a manufacturer could say to a customer that he
has been doing business with for 20 years, “Aﬁ right, send me a post-
dated check.” Now he cannot do it; it is illegal. :

You see, all of these things have restricted the fulfillment of the
possibilities of the Recovery Act. I think the act itself was a good
piece of law, but the restrictions that immediately were hedged
around it, we think, militated against its full and complete success.

Senator King. Do you agree there should be quantity discounts?

Mr. Fox. We believe that there should be quantity discounts
allowed where they are available to all under like terms and condi-
tions. We do not believe that codes, as a few codes have, should have
classification of customers. Classification usually consists of mail-
order houses, chain stores, department stores, and other retailers.
In some instances with the discounts fixed, differentials fixed in favor
of the larger organizations, and we say that is all wrong, it should not
be permitted in codes. Why they were ever approved in codes, we
cannot see and we find manufacturers operating under them. Surely
there is no argument in favor of a thing like that and vet we find
them going into codes.

We do feel that the administration of N. R. A. should be a little
more careful about what they do. Here is a proposal on today in a
code standards of health and employment, in which N. R. A. is now
going to go into the regulations for the buildings in which industry is
engaged, the standards of construction. I do not believe the legal
division of the N. R. A. has given a thought to what this is going to
do to existing laws and to existing mortgages.

Senator King. Is that a new proposition?

Mr. Fox. That is a new proposition, evidently; one I have not
seen before, at any rate. he number of outlets, the number of
elevators, fire stairs. The N. R. A. going into these things. I say

-they are going far afield. ) .
Senator BArkLEY. What is that document from which you are

reading?
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Mr. Fox. This is a notice of opportunity to be heard in one trade
for which the standards have been approved.

Senator Buack. What trade?

Mr. Fox. This one happens to be the optical retail trade.

Senator BARKLEY. And they regulate elevators?

Mr. Fox. Yes, fire doors, exit doors. A building of more than two-
stories in height shall be provided with at least two exits. This will
affect many leases. I do not think the N. R. A. has even given a
thought to that; mortgages are affected by this.

Senator CLARK. What would a man do if the Optical Retail Code,
for instance, required one type of elevator, and the Jewelry Code
required a different type of elevator, and the dry goods Retail Code
required a different type of elevator, and a man happened to be
engaged in all of those businesses right in the same building.

r. Fox. I wonder. You would have to ask the N. R. A.
genfator BARrgLEY. Does that cover the retail or the manufacturing
end of it?

Mr. Fox. The optical retail trade, approved standards for safety
and health.

Senator KinGg. Does it prescribe the diet of the employees?

Mr. Fox. No, it does not. That is one thing they missed.

Senator BARKLEY. 1 suppose it goes on the theory that anybody
that needs optical treatment needs as many elevators and fire escapes.
as possible.

Mr. Fox. I imagine so. I am just pointing that out to show some:
of the things they do are a little bit beyond their province. They are
not carefu%senough about these things. Industry comes down and
says ‘“We want this”’, and they give it to them. It is things of that
kind that militated against the complete success of N. R. A.

Senator Brack. Is not the only answer to that to limit the power of
the N. R. A.?

Mr. Fox. Yes, by the law itself.

Senator BLack. That is what you favor?

Mr. Fox. That is what I favor, and I have here our complete
zlfgestions on a modification of the proposed amendment, which I

ill not take the time to read, but will submit for the record.

Senator BARKLEY. Have you read the bill that has been introduced
as a basis?

Mr. Fox. Yes, sir; and that is what I am referring to. We are
proposing modification to that bill. To make it an emergency act in
the first place instead of extending it for 2 years. To control the
extent to which administration may approve provisions in codes with
regard to price fixing, credit terms and so forth, and to control and
limit other activities of the N. R. A.

I will submit this to the record.

(The same is as follows:)

BriEr FILED BY THE NATIONAL RETAIL DRY GooDps A880CIATION, THROUGH
Irs CommirrEE APPOINTED TO CONSIDER THE NaTiOoNAL INDUsTRIAL RECOV-
ERY AcT For 1935, or WHicH FrED Lazarus, oF CoLumBus, OHIO, 18 CHAIR-
MAN

This committee was appointed in order to formulate a program to effectuate
a resolution adopted by the association, in convention assembled on January 15,
1935, as follows:

Whereas it is the opinion of the National Retail Dry Goods Association that
the interests of the consumer, employment, industry, and trade are better served



1888 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

by voluntry self-regulation of industry and trade than by inflexible legislation on
trade practices and employment conditions; and

Whereas it is apparent that during the present emergency some form of con-
tinued regulation is essential:

Resolved, That emergency legislation providing for a continuance of the general
principles incorporated in title I of the National Industrial Recovery Act should
be urged upon the Seventy-fourth Congress.

The committee recommends to the Congress of the United States that the
present National Industrial Recovery Act, amended as hereinafter suggested,
be continued.

There is now before the Committee on Finance, Senate bill S. 2445, introduced
by Senator Harrison, which is entitled ““A bill to amend title I of the National
Industrial Recovery Act.”

It is the opinion of this committee that modification of this proposed amend-
ment is essential in order to eliminate certain dangerous trends developed under
the National Recovery Administration which have prevented the realization of
the full benefits possible under the National Industrial Recovery Act, and that
the proposed amendment to that act will not effect the changes necessary to
continue the National Recovery Administration along such sound lines as will in
fact accomplish the primary purposes of the National Industrial Recovery Act
itself, namely, to increase employment, establish fair wages, and restore purchas-
ing power to the people.

e therefore recommend the following modifications to bill S. 2445:

1. That section 1 (d) of the amendment be modified as follows:

“(d) This title shall cease to be in effect and any agencies established hereunder
shall ceast to exist at the expiration of two vears after the date of enactment of
this Aect, or sooner, if the President shall by proclamation, or the Congress shall
byd;L%in’t resolution, declare that the emergency recognized by section 1 (a) has
ended.’

The time element of the expiration date is fixed as of June 16, 1937, regardless
of whether or not an emergency continues to exist, whereas the old act gives the
President the right to revoke the provisions of the act in the event that he de-
termines that the emergency no longer exists. This right should continue for
obvious reasons.

2. That section 3 (a), paragraphs 1 to 6, be eliminated from the proposed
amendment to the act and in the place and stead of section 3 (a), paragraphs 1
1;odﬁ,2 there be substituted the following proposed section 3 (a), paragraphs 1
and 2:

‘“Sec. 3. (a) 1. Upon the application to the President by one or more trade or
industrial associations or groups, the President is authorized and directed to
approve a code or codes of fair competition for the trade or industry or subdi-
vision thereof, represented by the applicant or applicants, if the President finds
(1) that such association or groups impose no inequitable restrictions on admis-
sion to membership therein and are truly representative of such trades or industries
or subdivisions thereof; and (2) that such code or codes are not calculated to
promote or sanction the creation or maintenance of a monopoly or monopolistic
practices destructive to fair competition; and are not calculated to eliminate or
oppress emall enterprises, or to discriminate against them; and are not calculated
to promote or sanction devices for fixing prices such as all price-listing provisions,
standardization of or elimination of cash and quantity discounts, classification of
customers, and any and all fixed differentials for such classifications; or regulation
of delivery charges, or the fixing of resale prices by manufacturers or wholesalers
or distributors; and are not calculated to control or limit production or distribu-
tion, excepting production or distribution of natural resources; and (3) that noth-
ing in said codes is designed to or does suspend any of the provisions of the anti-
trust laws of the United States excepting to such an extent as to permit devices
for controlling prices in a proved emergency to prevent predatory price cutting
and to permit establishing of ‘loss limitation’ provisions without profit content:
Provided, That where such code or codes affect the services and welfare of persons
engaged in other steps of the economic process, nothing in this section shall de-
prive such persons of the right to be heard prior to approval by the President of
such code or codes. The President may, as a condition of his approval of any
such code, impose such conditions (including requirements for the making of
reports and keeping of accounts) for the protection of consumers, competitors,
employees, and others, and in furtherance of the public interest, and may provide
such exceptions to and exemptions from the provisions of such code as the Presi-
dent in his discretion deems necessary to effectuate the policy herein declared.
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Sec. 3. (a) 2. That fair-trade practices proposed for approval in codes of fair
competition which are not specifically prohibited by section 3 (a) 1 of this amend-
ment shall be submitted to interested parties engaged in further steps in the
economic processes of such industry or trade prior to public hearing thereon and
an attempt made to arrive at an agreement on such proposed fair-trade practices
between proponents thereof and the interested parties, in accordance with regula-
tions approved by a governmental agency designated for this purpose.”

The National Retail Dry Goods Association, ever since the inception of codes
of fair competition, has vigorously opposed any and all Price-ﬁxing devices of
any kind whatsoever. It has, however, advocated such ‘‘loss-limitation’’ pro-
visions, without profit content, which will limit predatory price cutting and
prevent competitive practices that enable members of any industry from de-
stroying competitors.

Unfortunately, the administration of the National Recovery Act by indi-
viduals with diverse opinions on this subject has led to devices being approved
in codes which have, in effect, completely nullified the antitrust laws. By
means of such devices certain industries have fixed prices and selling terms so
that their members can operate profitably on a considerably smaller volume of
business, thus defeating the very purpose of the Recovery Act and establishing
a complete monopoly in the industry.

We believe that the time has arrived when the act itself should make the
approval of such provisions in codes impossible, and that, with the exception
suggested, the antitrust laws should remain in full force and effect.

Our objections to such code provisions which we recommend be specifically
prohibited under 3 (a) are as follows:

A. Price-listing provisions. This device has been a favorite method of accom-
plishing indirect price fixing. It has been conceded, time and again, by the
majority of industries which have incorporated such plans in their codes that it
was done solely in the hopes of arriving at a fixed price level and that without
such result price-listing provisions would be of no value to them.

The administration first approved price-listing provisions with a waiting
period, then decided that the waiting period did result in price fixing and elimi-
nated the waiting period. It is our contention that it is immaterial whether the
provisions contain a waiting period before prices become effective or not, since it
still provides a means of avoiding the provisions of the antitrust laws. The method
devised by the members of industry does not matter—the result is the same.

So much evidence has been presented at public hearings by purchasing agents
and buyers, both industrial and governmental, with regard to this price-fixing
dlelavicefthat there can be very little question as to the intent, purpose, and result
thereof.

B. Standardization of cash discounts. This is a step toward price fixing,
because it establishes the principle of joint action by manufacturers to regulate
an important element in the price which experience has disclosed results in hidden
price increases by a large percentage of the industry standardized, and results in
an arbitrary establishment of terms of sale which usually ignore differences in
credit risk and other variables in marketing conditions that cannot be standard-
ized equitably for all types of sellers and buvers. '

In order to obtain the approval of such standardization of cash discounts,
industry used the argument that it was for the protection of the small retailer or
the small buyer. Nothing could be more ridiculous. Practically all the com-
plaints with regard to the operation of this provision have come from the small
merchant. The large merchant with his cash resources has always sufficient
funds to discount his bills on the due date and to earn his discount, but the small
merchant often finds himself short of cash and if he requests an extension of time
for payment so that he may enjoy his discount, the vendor, even though he de-
sires to do so, is estopped from extending the time by this standardization pro-
vision in the code, and the small merchant loses his discount. Formerly it was
discretionary with the vendor and he usually accepted a check dated in advance,
or extended the time of payment.

This provision has likewise retarded the purpose of the act in that it has com-
pelled many merchants to buy in much smaller quantities, carry much smaller
inventories and has generally contracted credit.

C. Provisions preventing quantity and volume discounts and rebates. Any
manufacturer should be free to offer quantity discounts as an inducement to
obtain orders of such quantities of his product as will permit him to effect savings
in his cost of production and distribution. Such discounts and rebates should be
open and available to all under similar conditions.
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D. Mandatory classification of an industry’s customer and any and all fixed
differentials for such classifications. Strange thought it may seem, there are
several codes which provide for classification of customers and for the establish-
ment of fixed differentials for such classifications, and usually the classification, as
far as retailer are concerned consists of (1) chain stores and mail-order houses,
{2) department stores, {3) other retailers, with a differential which results in a
discrimination in prices as between these various types of distributors regardless
of other factors. Any differential in prices or terms should be based solely on
such factors as size or order, cost of service, volume of business done with the
particular manufacturer and not on any arbitrary classification. Each individual
manufacturer should determine solely for himself the value of his own customers.

By means of this type of provision a manufacturer is prohibited from selling to a
small merchant at the same price at which he sells to a larger merchant, or to a
mail order, or-a chain organization. In other words, he is compelled by law to
favor the large buyer as against the small buyer, even though he does not desire
to do so. e do not believe that any further argument is necessary with regard
to eliminating such provisions from codes.

E. Regulation of delivery charges. This device has been used in codes to
transfer from the manufacturer to the retailer a factor in cost properly chargeable
to the manufacturer, and heretofore borne by him. This has resulted in the
removable of a variable in marketing conditions and tends further to enable an
industry to establish uniformity of prices and pass on hidden price increase to the
consumer.

F. The fixing of resale prices by manufacturers or wholesalers or distributors.
A most objectionable form of price fixing is this type which, in effect, permits one
no longer holding title to property to dictate the terms at which it shall be dis-
posed of by the owner. It does not take into consideration variations in services
and types of retailers, their locations, and differences in operating costs. Carried
to a logical conclusion, it will, in effect, make the retailer simply the agent of the
price-fixing organization, and take from the retailer control of his own business.

G. Allocation and limitation of production which tend unduly to raise prices.
While overproduction may result In unreasonably low prices, at the same time
the allocation and limitation of production is a device which can be used to
produce a ‘‘scarcity level.”” This results in increasing prices to levels which are
unreasonably high and its tendency is to produce monopolistic control even
though under Government supervision. It is a dangerous experiment that in
our opinion it is far better to permit production to be controlled by the sound
business judgment of the producer rather than by governmental agencies.

Recommendation is made for inclusion of a new section 3 (a), paragraph 2.

We suggest the inclusion of paragraph 2 of section 3 (a) for the reason that the
majority of fair trade practices control the relatons of buyer and seller. These
provigions usually seek to establish uniform contracts, restrict return of mer-
chandise, control cancelation of contracts, limit allowances for advertising and
demonstrators, control consignment selling, selling to the ultimate consumer
by manufacturers or wholesalers, and other similar problems.

It is quite obvious that since both producer and distributor are vitally interested
in such matters and are necessarily parties thereto, that an agreement reached
thereon will not only facilitate the work of the a@mipistration, but will likewise
produce such amicable relations between the parties interested as will result not
only in better compliance but likewise in more complete accomplishment of the
purposes of the act. .

3. That paragraph (f) of section 3 be amended by adding the following words
to the first sentence thereof (lines 4 to 7 on p. 11) which now ends with the
words ‘“‘administration of such code” so that the first sentence shall read:

“(0 Any code prescribed or approved under this section may require person
subject thereto to make equitable and proportionate contribution to the expenses
necessary for the administration of such code, provided, however, that no member
of a distributing trade shall be assessed for the administration of a code other
than that regulating the principal line of the business in which such member of a
distributing trade is engaged.” ] .

Distributors of merchandise, particularly retailers, must of necessity perform
services which are of a nature governed by the definitions of other codes and yet
are incidental to the selling of merchandise and for the accomodation of customers.
Attempts to compel these retailers to segregate such activities, maintain separate
accounts thereon, and to pay assessments to various code authorities therefor
have resulted in much dissatisfaction and hardship and are manifestly unfair. If
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a code authority cannot be supported by members of the industry whose main
line of work is under such code, then they are not entitled to a code.

A small hardware dealer, for example, in isolated regions particularly, finds it
necessary to have a general utility man who is capable of doing plumbing work,
electrical work, steamfitting work, etc. Under present regulations he is consider-
ably harassed by code authorities in their attempts to compel him to maintain
separate accounts on this work, and to pay assessments thereon. In some in-
stances 9 or 10 code authorities have attempted to collect assessments from 1
small hardware dealer. This should be prohibited in the act itself.

4. That section 3 (¢) be amended by eliminating the words “and the examina-
tion thereof’”” in line 7, page 8, and from section 3 (d) the words ‘“‘and such
examination thereof to be made’’ in line 2, page 10.

The right generally to examine the books and records should not be lightly
given. It is undoubtedly a means of oppression and harassment particularly
where it may be delegated even to code authorities or their inspectors, and wi
result in many ‘‘snooping’’ expeditions. Under the present act on a specific
complaint a report may be called for. If the Compliance Divigion determines
that there has been a violation of the code, action may be commenced accordingly
and in the event of such action the administration has the right to subpena.
No further general right of examination should be necessary. To grant it under
this proposed amendment is both dangerous and unnecessary.

5. That the proposed amendment to section 7 (a) be modified so that the intro-
;itiftory statement thereto, lines 15, 16, 17, and 18, on page 14 shall read as

ollows: .

““S8ection 7 (a). Every code of fair competition or agreement approved, pre-
scribed, or entered into, under this title shall contain a provision that: (1) Em-
ployees, ete.”’

It is our opinion that while it is the desire of the administration to permit
employees to organize and bargain collectively under certain conditions, that no
law should contain the broad statement that certain prerogatives of employees
shall be declared and affirmed as ‘‘rights of employees’’ thus tending to indicate
that employees have established or inherent rights. This emergency act should
not in itself attempt to vest employees with ‘‘rights’’ but instead should go no
further than grant permission to them to do certain things during the period of
-emergency.

6. That section 10 (b) be modified by the addition of the following sentence
after the word ‘‘title”’, line 8, page 17:

‘‘He shall, however, not impose any responsibility with regard to any labeling
regulations or provisions of any member of the industry or trade other than the
members of the trade or industry for which labeling regulation is approved.”

There has been a disposition under the code to seek to compel the distributor
of merchandise to police the labeling regulations in producers’ codes. Since these
labeling regulations are approved at the insistence of the industry desiring to
utilize labels for purposes of its own, and since these labeling devices are always
used as a means of obtaining revenue for the support of the code authority of
such industry, and for its activities in enforcing the code, the control of and com-
pliance with these regulations should be solely the responsibility of the industry
adopting the same, and no one should be given the right to compel members of
another industry in any way to police the enforcement of such provisions.

7. That paragraph (d) of section 12 (p. 22, lines 15 to 23) be amended to read
as follows:

““If the violator does not comply with the order on or before the date fixed in
such order, the complainant may within 6 months from the date of the order
file suit in any State or Federal court of competent jurisdiction for the collection
of the damages which such employee deems he is entitled to. Such suits shall
proceed in all respects like other civil suits for damages.”’

The amendment to paragraph (d), section 12, as proposed is undesirable in
that the findings of a governmental agency are to be made prima facie evidence
of the facts which caused the complaint without setting up in any way, or con-
trolling in any way, the personnel or the rules of procedure, or of evidence which
may be presented. It gives to an undisclosed agency certain judicial powers
without providing that such agency shall be competent to control properly a
presentation of evidence to safeguard the rights of contesting parties.

Most important of all, it may operate to prevent the constitutional right of a
-defendant to have the facts in the case passed upon by a jury of his peers.
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STATEMENT OF A. P. HAAKE, CHICAGO, ILL., MANAGING DI-
RECTOR FOR THE NATIONAL ASSOCIATION OF FURNITURE
MANUFACTURERS

(The witness was first duly sworn by the chairman and testified as
follows:)

Senator GEORGE (acting chairman). State your business and your
connection and for whom you appear here.

Mr. Haakki. I am managing director for the National Association
of Furniture Manufacturers with headquarters in Chicago, Ill. We
have a membership of approximately 700 members who represent
approximately 65 to 70 percent of the business done in the section of
the country that our association covers.

Senator CouzENs. Does that include Grand Rapids?

Mr. HaakE. Yes, sir.

Senator Kinc. Is that the same association for which Mr. Irwin
appeared, who is a member of the code authority and is a large
manufacturer?

Mr. Haage. Mr. Irwin is a member of our board of directors.
I do not know that he appeared for the association.

Senator Kinc. He appeared here and testified for your association,
as I understood.

Mr. Haake. I understood he appeared for the committee against
fixing prices and control of production.

Senator King. He went further than that, but we won’t argue.

Mr. HaAkE. At any rate, he is a member of our board of directors.

Senator GEorGE. How much time would you require?

Mr. Haake. I will limit myself as you desire. I will limit myself
to 15 minutes. I have not prepared a written statement and I am
bringing out a few pertinent facts.

Senator GEORGE. We will appreciate it if you will be as brief as
you can in dealing with the subject. There are a number of witnesses
to testify.

Mr. E{A.AKE. The furniture industry as a whole would prefer to see
the N. R. A. discontinued, not because it is not in sympathy with the
purposes of N. R. A., but because it has come to the conclusion that
the N. R. A. and codes are futile, that it is not possible to accomplish
the purposes and the ends through the machinex%y and the methods
that have been set up or that may be set up. Therein, there is no
criticism of the personnel of the men in the N. R. A. organization.
‘We recognize that there are many able and earnest and honest men
in that organization.

It is a recognition of the fact that probably it requires nothing less
than omniscience, to say nothing of omnipotence on the part of any
administrator to have sufficient understanding of the various indus-
tries and their interrelationships in order to take the place of the
more or less automatic contro{) of industry, to replace that with a
deliberate planning that means that some individual has got to sit
down and determine specifically what things may and may not be
done. The net effect has been that there has been probably more
mischief created, more disturbance, than there has been benefit.
Even a Philadelphia lawyer could not have followed our code, which
we believe was one of the best in its application to the industry. No
one could anticipate the situations that would arise when the actual
application of the provisions was begun.
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There is just one provision in the entire code which we think should
be continued for all industry, and that is the provision for mimimum
wages. We think that actually the presence of minimum wages
has operated as a floor below which wages could not be cut, with the
codes, and below which they undoubtedly would have been ctit: had
there been no codes.

We are keenly appreciative of the fact that the moment we have
minimum wages, those wages should not be left merely to a bargaining
process between labor and industry. The whole process of setting up
codes was primarily a bargaining process which was not nearly as
much concerned with the wisdom of any one action, but on the part
of labor or its representatives consisted of trying to get the wages as
high as possible, the hours as low as possible, and on the part of
industry in trying to make as good a bargain as possible with as
little interference and restriction as possible. There was not a
conseious and cooperative effort on both sides to work out the prob-
lem as such. It was a bargaining process in which, I am frank to
admit, labor taught industry something about bargaining.

The provisions with respect to hours were undoubtedly earnestly
meant, and there are still a good many people undoubtedly who feel
that even such a piece of legislation as the Black bill with its perfectly
splendid motive could do nothing more than simply spread the work.
In order to have effective the restriction on hours such as our business,
suggested in the new bill, between let us say 30 and 40 or whatever
the figures might finally be, such a provision would be utterly imprac-
ticable unless one first found some way of controlling all of the factors
that influence a business and an industry.

For instance, in the furniture industry, one could talk about the
regularization and the balancing of production and distribution or
production and consumption. We were told from time to time that
if we were intelligent managers, we would not need more than 40
hours, because the furniture manufacturer with real intelligence would
anticipate what people were going to buy, and he would make it in
the season when it was not being sold, and that when people came
along and wanted to buy it, he would have what they wanted. All
that he had to do was either to know what they were going to buy or
see to it that they bought what he made.

That was seriously proposed as the reason for not allowing us
sufficiently flexible hours, and while I do not want to be facetious,
honestly the only way that one could control that sort of thing would
be to control the weather, the time of moving, the house cleaning
habits of women. You nnght control the weather, but I would not

suggest trying to control the house-cleaning habits of women; and yet
it would require a control of factors such as this to make it possible
for the manufacturer to absolutely regularize his production and his
distribution.

Therefore probably the most mischievous—and we did not antici-
pate it as such—but probably the most mischievous feature of our
code has been the restriction on hours. We simply requ1re a greater
flexibility than even the present code permits.

The wage situation, if 1 may turn to that for a moment, is such
that where there are a number of codes with different minimum
wages set up as the result of bargaining, there is produced a situation
wherein certain industries have advantages over others. And that
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brings about a new situation. For example, in furniture. There are
people who make lumber. The Lumber Code from the point of view
of people who want to pay low wages, was more fortunate than was
the Furniture Code. gt secured a lower minimum wage. The

| machinery that is in a lumber plant for sawing off of lumber is 1dentical

; with that in a furniture plant, and it is not difficult for a lumber
manufacturer to introduce additional machinery, and in consequence

! a number of lumber manufacturers and manufacturers of so-called
““dimension stock’ which is wood cut to length and width and thick-
ness, found it to their advantage to go into the furniture business, and
so instead of being content to manufacture simple dimension stock,
lumber cut to size, width, length, and thickness, they began manufac-
turing actual furniture parts so that anyone could buy these parts,
which would consist of this side of the chair [indicating], the back, the
stretcher, the seat and so on, could take all of those parts and put them
together with a hammer and paint them and he would have a chair.
Mrs. Jones could even buy one of those from a retail store and she
could make her own furniture.

The lumber people insisted that that was not furniture, that that
was lumber. e insisted that it was furniture. And the problem
would not have been there if the two had had the same minimum
wage. With the lower minimum wage, the lumber manufacturer
coa;.ﬁd sell that at a price that would make the competition more than
unfair and difficult for the furniture manufacturer.

We began in December 1933 to try to settle that, and I have made
for your interest, and it may be of some value to you, a list of the
various acts in connection with this controversy, which I think might
become a part of the record, and I offer it as such.

Senator KiNng. Showing the procedure when you tried to get that
matter adjusted?

Mr. Haake. Yes. These are the various steps that were taken,
and it is one of the prettiest pieces of evidence that could be produced
as to many questions that arise under N. R. A., due again, if you
please, not to human factors, but because of the complexity of the
things, and it means that many of these intricate questions wﬁ not be
settled when Gabriel blows his horn for breakfast.

Senator Kina. It is not settled yet?

Mr. Haake. No.

Senator Kina. How long have you been working on it?

Mr. Haake. We are still working onit. The last was ““ You fellows
ought to be able to get your heads together and act like sensible human
beings.”” We did, but they did not. They will be quite as eloquent
in this belief that they did but we did not. We were told, “If you
don’t get together there will be a hearing.”” We welcomed the
opportunity, but the hearing has been postponed.

nator KiNg. The contention is made that one of the virtues of
the N. R. A. is that you can very quickly settle any controversy
between employers and employees and between conflicting interests
in the industry. This does not demonstrate the accuracy of that
statement.

Mr. Haake. Unless one is prepared to admit that 14 months is
rapid action. I am inclined not to think so.

(The statement offered by the witness is as follows:)
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CHRONOLOGY: FURNITURR PaRTs v8. DIMBNSION STOCK
(Total 51 entries, 24 marked ‘“*”’ for emphasis)

CONFLICT OF CODB JURISDICTION BETWEEN THE LUMBER CODE AUTHORITY (L. C. A))
AND THE FURNITURE CODE AUTHORITY (F. C. A.)

1933

Fall: At precode conference Lumber Code Authority asked that definition
make clear that plywood for sale came under their code, but made no other
protest. ’

*December 11: Furniture Code effective containing careful definition of
“‘parts’’, because competitive trouble was foreseen:

“The term ‘furniture parts made of wood’ as used in the first paragraph of
this article, means wood parts for furniture where the process of manufacture
has advanced so far that the product can be used only in the production of
furniture, but not including hardwood dimension stock nor plywood, as defined
in the code for the lumber and timber products industry, and for sale as such.””

December 18: Date of letter from Lumber Code Authority protesting.

*December 19: Date of letter from Dimension Manufacturers’ Association
objecting to inclusion of parts.

*December 21: Letter from J. T. Ryan (then acting secretary of Furniture
Code Authority) to Barton W. Murray, Deputy Administrator, eonfirming
understanding that definition was suspended, suggesting hearing in February.

1834

* January 9: Brief filed by Furniture Code Authority in general hearing on
Lumber Code, showing that suspension would drag down wages, would force
furniture manufacturers to close machine rooms, would affect over one-half of
the workers and three-fourths of the investment in the industry-—again asking
hearing if necessary.

January-February: Exchanges of correspondence—claims of Lumber Code
Authority over porch and lawn and garden furniture, as well as complete sets of
wood parts—warning to National Reocvery Administration that unfair compe-
tition would endanger compliauce.

February-March: Correspondence and conferences between the code authorities,.
without conclusion.

February 8: Furniture Code Authority recommended that National Recovery-
Administration investigate character and quantity of parts and furniture made
by lumber mills. None made, reaffirmed desire not to cramp normal development.
of dimension stock.

* March 30: Notice received by Furniture Code Authority that the dimension:
stock producers were trying to amend lumber code to include unassembled
furniture, previous definition of dimension stock being vague. National Recovery
Administration was found to be considering, though they had not acceded to
Furniture Code Authority request for hearing. Protest was filed agianst approval
of such a definition.

April 6: Furniture Code Authority repeated understanding of dimension stoch
:g. firempted from furniture code, to be blanks sawed to length, width, an

ickness.

April 10: Telegram from J. T. Ryan to Barton W. Murray quoting rumor that,
no stay was ever granted suspending definition of furniture parts and code was
in full force.

April 11: Telegram from C. R. Niklason, Deputy Administrator, to J. T. Ryan
finding no records of stay—confirming impression of April 10.

April-May: Verbal advices by Messrs. Murray and Niklason that because of
above situation it was merely necessary to file complaints of noncompliance
against firms making furniture parts at lumber wages. After fruitless efforts to.
arrange voluntary cooperation, several complaints were so filed. Two or three
firms voluntarily complied with Furniture Code or discontinued making com-
plete sets of parts.

April 26: Conference of Furniture Code Authority and Lumber Code Authority
representatives in office of deputy for Lumber Code, urging that we assent to a.
definition of dimension which would include all furniture parts. Furniture deputy
not invited. Assistant deputy for dimension stock very partisan.
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May 1: Letter from Hardwood Dimension Manufacturers Association stating
that Furniture Code definition of parts is and has always been suspended.

*May 15: Agreement by Barton W. Murray at Furniture Code Authority
meeting that an automatic stay existed, and setting a hearing for June 5.

*May 23: Letter from Lumber Code Authority to Barton W. Murray with-
-drawing objection. Hearing canceled, but deputy unwilling to write ruling con-
firming effectiveness of code.

July 18: Letter from Furniture Code Authority to C. R. Niklason asking either
a clear ruling or a public hearing.

June—July: Sundry correspondence in effort to obtain action by Compliance
Division on complaints filed.

July 20 (approzimate): A compromise proposal talked over with us was warped
.and rewritten by the deputies in the Lumber Division until it gave the dimension
makers more ground than they had preempted. This had almost been signed
.and issued before the effect of the changes was noted.

July 20: Publication of courteous gesture by Lumber Code Authority declaring
30-cent minimum for employees on a few machines in dimension plants, but not
covering about 50 percent of the employees involved. National Recovery Ad-
ministration legal opinion found it unenforceable in any case.

* July 28: Issuance of Public Notice 9-65 (see exhibit) slipping over the de-
finition requested by the dimension makers and previously denied. This was
concealed in an order ostensibly for the purpose of merging small uncoded groups
with the lumber and timber products industry.

August 1: Protest against order 9-65 of July 28 by Furniture Code Authority
within the required time.

* August 8: Correction made by new Division Administrator in public notice
-9rra1;a :d eet. Reprimand or warning rumored to have been issued to the deputies
involved.

* August 8: Resolution at code authority meeting giving executive committee
power to withdraw code authority efforts to enforce minimum wage if unfair com-
petition of lumber mills not eliminated.

August 9: Visit of committee of Furniture Code Authority to Division Ad-
ministrator to explain seriousness of situation.

August 15: Memorandum from Division Administrator Murray to Chief of
‘Compliance stating Furniture Code in full effect since June and asking action
against lumber mills violating. He offered to exempt them from Furniture Code
jurisdiction if theﬂ'ewould observe labor provisions.

September 4: Letter from Dimension Manufacturers Association to Canton
Wood Products Co. directing that they make their assembled furniture under the
Furniture Code, but not covering the parts problem specifically.

* Septemnber 11: Reports from Compliance Division that two firms had
adjusted their wages in accord with the ruling of August 15. The largest violators
however, continued without change, protected by some uncanny force within
National Recovery Administration.

* September 14: State Compliance Director for North Carolina unable to act
on violation because instructed by Assistant Deputy Wickliffe that chair parts
belonged under the Lumber Code.

* September 25: Letter from Barton W. Murray to Furniture Code Authority
pointing out that Assistant Deputy Wickliffe had no authority to issue a ruling
contrary to that of his superior officer. ] .

*September 26: Statement by Mr. Wickliffe that he did not consider Mr.
Murray’s decision correct, and removal of the Lumber Code from that division
made it possible to carry the matter beyond Mr. Murray as an interdivisional

roblem.
P *(October 9: Furniture Code transferred from Mr. Murray to another division.

*October (approximately): Lumber Code transferred to Division Adminis-
trator Ellis. Deputy administrators for lumber shortly after drafted for new
chief’s signature an order approving the broad 'dlmensmn stock definition which
had three times previously been denied. Furniture Code Authority again regis-
tered protest by telephone. (Dates not in our file. Requested from National
Recovery Administration but not received.)

November 7: Letter from Furniture Code Authority to National Recovery
Administration giving notice that unless decision has been made by November 20
steps will be made looking toward lower wage rates in furniture plant machine
reoms.

November 8: Conference in Colonel Brady’s office, attended by representatives
.of both codes. Dimension stock makers again requested to include ail woodworking
at Lumber Code wages. National Recovery Administration proposal for 30 cent
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rate on certain workers covered only about two-thirds of the trouble and was not
acceptable. No provision was made to insure compliance.

*November 20: Letter from Furniture Code Authority to Colonel Brady
naming the six dimension firms who were producing most of the furniture, and
asking that code jurisdiction rulings be ma(Fe on the specific cases.

November 22: Amendment submitted in accord with notice of November 7
by Furniture Code Authority to National Recovery Administration proposing
lower minimum wages for machine operations necessary to meet the competition.

November-December: Sundry conferences with Colonel Brady regarding the
extent and character of the trouble, showing that it centered with five firms.

* Mid-December: Ruling which definitely classified two of the largest vie-
lators, and required furniture to be made at furniture wage rates, was waylaid
at last moment and never issued. (Dates not in our files.)

* January 7: Conference of interested parties, which had been postponed
from dates in November and December. Eompromise proposal covering about
90 percent of the wage differential was drafted to be submnitted to the respective
code authorities by their committees. It was agreed by Colonel Brady that a
public I;earing would be held unless the dimension producers agreed to the
proposal.

* February 9: Furniture Code Authority confirmed willingness to accept the
compromise. Lumber Code Authority asked further concessions.

* February 15 (approx.): Furniture Code Authority asked public hearing.
Were refused by Colonel Brady, apparently under orders not to air any conflicts
while new act was being considered.

February 21: Case was appealed to D. M. Nelson, assistant to the chairman,
who ordered immediate investigation and arrangements for a public hearing.

February 28: Dimension manufacturers held convention at Louisville after
declining Lumber Code Authority’s suggestion that a furniture representative
be present. At least one member expressed opinion that small minority seeking
unfair advantages were putting remainder in an awkward position.

* March—-April: Field trip by Maj. J. Marshall Mayes, and notice issued for
hearing on April 15 on code conflict.

Early April: Letters from several dimension makers to Furniture Code Au-
thority in response to notice of hearing, indicating syvmpathy with fairness of
furniture industry position. :

* April 9: Hearing canceled on ground that precarious state of Lumber Code
made official representation impossible.

* April 12: Letter from Furniture Code Authority to National Recovery
Administration showing how dimension mills are now free of all labor restrictions’
because of break-down of Lumber Code, thus aggravating the unfair competition.
Public hearing again requested, to determine code jurisdiction.

Senator Brack. As I understand it, your objection is to the flexi-
bility in the minimum wage. Is that correct?

Myx". Haake. We would prefer to see a minimum wage, Senator
that would not be arrived at merely by bargaining but that would
also equalize competition in competitive industries. What differ-
ence does it make if I am a furniture employee or a lumber employee,
or whether I work in a grocery store or in a dry-goods store, or what-
not; minimum means that it takes a certain amount of food to keep
me alive, shelter, and so forth; and when we are not going beyond
minimum wage and not dealing, if you please, with a question of
subsistence, we might just as well have the same minimum wage for
all of the workers, certainly in associated industries.

Sex}?ator Brack. Then you object to a flexibility in the minimum
wage

Mr. Haage. That is right; and we would even go so far as to pro-
pose this

Senator Brack (interposing). I want to be sure that I understand
you. I understand also that one of the reasons is that it is not fair
to one industry to pay one minimum wage and have to compete with
other industries that have to pay a different minimum wage?

119782—86—pT 6——9




1808 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

Mr. Haakg. That is also correct; yes, sir.

Senator BLack. Because there is a competition with reference to
those wages?

Mr. Haake. That is correct; yes, sir.

Senator BLack. Then may I ask you, forgetting for the moment
that you are against any hour law, why does not exactly the same
arﬁment refer to a competition in hours?

. rld Haaxke. I think, Senator, you could answer that better than
could.

Senator Brack. I think I have answered it. As I understand it,
your objection to the wage idea is that if you have a different wage
for different industries, then the competition with reference to wages
is not fair?

Mr. Haake. That is right.

Senator Brack. Between industries?

Mr. Haake. That is right.

Senator Brack. If you have different hours fixed by law for
different industries, is the competition fair between industries?

Mr. Haake. It can be; yes, sir.

Senator BrLack. It can be in hours but not in wages?

Mr. Haake. Yes, sir.

Senator BLack. Is it not true that the reason you object to it in
wages—one of the reasons—is that the place where they get the
highest minimum wages is where the best workmen would want to

o?
g Mr. Haake. Precisely.

Senator BLack. Is it not also true that the place where they
could get the lowest hours with the same wages—would that not take
the best workmen to the place where they could get the lowest hours?

Ml.‘? Haaxe. When you say ‘‘wages’’, do you mean wages or wage
rates? .

Senator BLack. 1 mean wage rates—what they are getting.

Mr. Haake. If the wage rate is the same, the larger number of
hours simply means higher pay. I do not follow your point there.

Senator Brack. Let us assume that you have a minimum wage of
$10 a week for every industry in the Nation. That would be lower
than a lot of us would like to see, but suppose we had that. And you
had some of them working for that $10 minimum wage on 12 hours
and some of them on 6. Which industry would have the advantage
in getting employees?

Mr. HaakEe. The one that offered the lower hours, of course.

Senator BLack. Then is it not true that the same argument identi-
cally that you apply and give as a reason for a standard minimum
wage wouldy likewise apply to a standard working hour so far as the
industries are concerned?

Mr. Haake. No, sir; it does not, if you will pardon me.

Senator Buack. It does not?

Mr. Haake. No, sir; it does not; and for this reason, that the way
you are speaking of a wage, minimum wage, you are speaking of a
minimum wage rate.

Senator Brack. Certainly.

Mr. Haake. And you are dealing only with one group of workers
at the bottom. The moment that you legislate hours, you are deal-
ing with all workers, and you are affecting not a part of the cost of
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production but are affecting the operation of the entire plant, which
1s very different. o

Senator Buack. We are affecting cost of production in both, are
we not?

Mr. Haake. Yes; but to a different extent. o

Senator BLack. It is just simply a question of degree. But it is
true —is it not?—and you are bound to admit, that if you have hours:
in 5 local plants in a town that has only 5, and one of them has a
6-hour day and one of them an 8-hour day and one of them a 10-hour-
day and one of them a 12-hour day, that the one that has the 6-hour
day is likely to get the most employees of the best type.

Mr. Haake. If it is in business, certainly; but the chances are
that it will go out of business.

Senator BLack. We are assuming that they are in business. There
are five of them, they are in a town, and they have different hours..
We will say the hours are 6, 8, 10, 12, and 14. Would it be fair to
the company that had the 14-hour maximum to put it in competition
with those that had 6 hours?

Mr. Haake. I would love that kind of competition.

Senator BLack. You would like that?

Mr. HaakE. Yes.

Senator Brackx. And you would like to work yours 14 hours and
have to hire them when somebody else is giving only 6?

Mr. Haake. Yes.

Senator BLack. And pay them as much as he did?

Mr. Haake. Yes; because I will stay in business and the 6-hour
fellow is going to get out.

Senator Brack. Then that is not fair to business as whole, is it?

Mr. Haake. No; it is not fair.

Senator BLackx. Then is it fair to have some industries working
some hours and others working other hours?

Mr. HaakEe. Senator, there are many things that are not fair, if you
will pardon me. It does not seem to me fair that there should be dust
storms, for example, in the westerly part of the country. It is not;
but what are you going to do about it?

Senator Brack. It would seem to me that it is very easy if you
admit it is unfair and unjust. Is it fair and just to have a law fixing
hours, one number of hours for this industry in the same town, this
number of hours for another industry in the same town, and a differ-
ent number of hours for a different industry in the same town? Is
it fair and just as a law?

Mr. Haake. I do not think that would be just; no.

Senator BLack. That is what is done under the codes.

Mr. Haake. Yes.

Senator Brack.. You do not think it is for the best interests of
business?

Mr. Haake. No.

Senator Brack. Or for the country?

Mr. Haake. No.

Senator Brack. Then if there is going to be any reduction in hour
fixing, do you not think it should be uniform?

Mr. Haake. I would say if there is to be any fixation of hours, that
the Black bill would be better than the fixation of hours given in an
N. R. A. code.
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Senator Buack. What you oppose is the fixing of hours at all?

Mr. Haage. That is right.

Senator Brack. I agree with you to that extent,.

Mr. Haake. I was at the moment at the point that I put this in
evidence as an illustration of the necessity for having minimum wages
as simple as possible.

The Senator raised the point that I must not let go. There is
apparently a conflict; in otﬁer words, I apparently stand for having
a simple one-minimum wage which would be at a subsistence level,
and then almost in the same breath I point out that we must recognize
competitive conditions, and I think that is perfectly logical; in other
words, there are always forces which conflict, an({ any action that
follows is always a resultant of a group of forces. This draws it this
way [indicating]; and this, the other {indicating]; somewhere between
the operating of those two principles, the resultant would operate.
We suggest that if this new act were to be passed that there be
written 1nto section 7 the following provision:

Provided, That where industries or processes are directly competitive, the same

minimum wage scales for unskilled labor shall apply in all of the competing units
in the same territory.

Senator GEoOrRGE. Do you mean wage rate?

Mr. HaakEe. The wage rate; yes, sir. And I presume I would have
to mean also a minimuin wage in terms of 10 or 12 or whatever dollars
it would be.

Senator Kixg. You are not in favor of price fixing or any of the
devices which might contribute to the fixation of prices?

Mr. Haaxe. Senator, I think that industry—Ilet us be quite frank
about it—industry generally would love price fixing if it were not
futile. The opposition that one finds to price fixing is, in my judg-
ment—and 1 speak for my own judgment only—the most eloquent
evidence that we are convinced that it won’t work. It is absolutely
futile and makes a tremendous amount of mischief.

Senator King. They had it in the seventeenth century and in the
sixteenth century, and wherever there were dictators and kings, and
feudal barons, did they not?

Mr. Haake. They tried it time and time again. The mercantile
system was built up around it.

Senator King. It did not work?

Mr. Haake. It did not work.

Senator KiNc. And it brought poverty?

Mr. Haake. Yes, sir.

Senator KinG. It did not promote the general welfare?

Mr. Haake. That was what I meant y—ierhaps I was a little
overearnest in speaking of it to Senator Black—when I mentioned
the dust storms. That is due, primarily, Senator, to a basic human
element; and I think one of the basic things in legislation is that we
sometimes get away from human beings as they are. We assume a
kind of being exists whose existence is necessary to the law, but the
being does not exist. The plain fact is that when there is not enough
business to go around, men will do whatever that is necessary to get
what they think is their share of the business, and no law on the face
of the earth is going to stop them.

Senator King. Is it your opinion that the present N. R. A. Act,
as it has been administered, has contributed to monopoly or monop-
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olistic prices to the injury of the smaller man and to the advance-
ment and betterment of the large manufacturers, such as the Steel
Corporation, or the Cement Co., or many of the larger industries?

Mr. Haake. I cannot speak with any authority outside of our own
industry, Senator, but in our industry I do not t{ink it has operated
to the harm of the small manufacturer. If anyone has been injured,
it has probably been the large manufacturer, and that for this reason:
that the smaller manufacturer has thumbed his nose more frequently
at the code than the larger manufacturer has done so. In other words,
the larger manufacturer has been more or less on the spot. He could
not successfully refuse to observe a code. We could watch him and
see him. The smaller manufacturer almost to & man—that is not
true—but the smaller manufacturer to a much larger extent than the
large manufacturer did not live up to the code. If the small manufac-
turer had observed the code, I am frank to say to you that he would
have suffered.

Senator Kina. Proceed.

Senator GEORGE. You think on the whole the code has not done
your industry any substantial good?

Mr. Haake. That, again, is extremely difficult to say, because we
cannot do what the chemist does. The chemist can take a set of
conditions and make an experiment and then reproduce the same
conditions and change the one factor he wants to test. We cannot do
that. If we could reproduce the conditions of 1933 or 1934 and then
change only that one factor, we would know. As it is, we can only
guess more or less intelligently.

My guess is, my own judgment is, and it is not very much more than
a guess, that it has not substantially aided the industry. It has
helped to some extent because to some it has provided a floor for
minimum wages. We know right well that if it had not been for the
code wages, we would have continued a good deal lower than they
were. In several parts of the country they had gone as low as 5
cents an hour, 50 cents a day. There are no such wages now. 1 am
afraid there might be if it had not been for the code. I must concede
that the code has done that for the industry.

Senator Kinc. You are speaking of conditions during the depres-
sion and not prior to 1929?

Mr. Haakke. Exactly.

Senator HasTiNGgs. They were pretty low before that, were they
not, in some places?

Mr. Haakg. The furniture industry has never been a high-wage
industry on the average. Prior to 1929—and I am afraid I cannot
give you the exact figures, I will recall as best I can—prior to 1929,
our average wages probably averaged between 30 and 35 cents. In
1933, just before the Industrial Recovery Act was passed, those
wages were averaging in one section of the country, the Southeast,
approximately 20 cents. I may be several cents off. They were
averaging the rest of the country—that would be west of the Missis-
sippi and north of the Ohio—about 26 cents, and in that average
were some men who were getting as high as 75 and 80. There were
some who were getting as low as 5 cents per hour.

Senator HasTiNGgs. I remember in Indiana, a company that was
engaged in building kitchen furniture were complaining of conditions
3 or 4 years ago, I tiink, and said that there were places in the country,

L
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and my recollection is that it was in the South, where they were
employing children to put some kind of lacquer on furniture they
made, and paying them something like 5 cents an hour, and that was
one of the conditions that this particular person was complaining
about, while in that place they paid their people who did the same
kind of work 30 cents an hour, and I was wondering if that condition
did not exist some 3 or 4 years ago?

Mr. Haake. It may have; I have no personal knowledge of it. I
have been in probably, well, over a thousand furniture factories, in
the plants, and I Wﬂ{ say to you frankly that I have never seen a
, chi](i) using a spraying machine, on any occasion, covering the period

from 1928 to tge present. I would not say that it was not the case,
because I do not know; I would simply say that I have never seen it.

Senator KinG. Proceed.

Mr. Haake. We are opposed to any effort to regiment production.
At the outset we thought it might be an excellent thing, and there
again, Senator, we must recognize a human trait. I have heard it
said again and again that what this industry needs is a dictator, and
when the National Recovery Act was passed, I have no doubt in
thousands and thousands of business men there was a feeling of
relief, because they felt that now somebody is going to make the other
fellow behave. It had been said to me time and time again, “If you
knew your job, you would make yourself a dictator of the furniture
industry.” I still have a sense of humor and did not take it seriously,
but what lay back of that suggestion was this: The man who wanted
something of that sort to happen would like to have seen somebody
in the industry make everybody behave in accordance with his
standards so that he could do as he pleased and get away with it,
and the dictator would have an extremely interesting time when he
began to follow some one course of action and found that someone

anted something else.

So that while we hoped that that relief would come, we found
again it was not feasible, because the thing they wanted was some
way of preventing the other fellow from getting so much business
that I could not get as much as I would lhke. %he fellow that was
more energetic, more ambitious and a better merchandiser—some way
of adjusting ought to be arranged to keep him from doing that. So
we tried to set up restrictions of one kind or another. Perhaps there
should be; I am not prepared to say that there should not be. But
I have extreme doubts as to the ability of any human being to have
the necessary understanding and ability to set up those restrictions
and even beyond that, to make them work.

] am not a very intelligent person but I can lick any code that any
man ever drafted if I want to, if I depart from the standards of
living which I presently subscribe to, and I have no doubt that if I
faced an extreme necessity of doing so, I might even depart from
those; I don’t know. The test has not been sufficiently severe yet,
but I can sympathize with a lot of men who face the possibility of
Eoin out of business a.lon%l with observing a code, if on the other

and by violating a code they can go on in business. I think even
some of the members of the Senate might take the second choice.

I think, Senator, that is all I have to bring out unless you have
some further questions.
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There is one thing I must put in the record, if I may, and that is
that the operation of the N. R. A. during the years through 1934 has
resulted in a decrease in the annual income of the workers in the
furniture industry, which, combined with a general rise in prices,
leaves the worker in the furniture industry worse off after the opera-
tion of the N. R. A. than he was prior to it.

Senator Kina. You would not subscribe to a statement which I
think was made by one of the witnesses that wages have been in-
creased during 19347

Mr. Haake. The wage rates. Their earnings have not.

Senator King. Thank you very much. Mr. M. J. Pessin.

TESTIMONY OF M. J. PESSIN, NEW YORK, N. Y., MANAGING
EDITOR OF THE DAILY FOOD NEWS

(Having been first duly sworn, testified as follows:)

Senator King. State your business, please?

Mr. PessiN. Managing editor of the Daily Food News, which is a
retail grocer’s newspaper, published in New York City.

Senator KiNGg. Do you know Mr. Charles Ackerman?

l\élr. PessiN. Yes, sir.  Mr. Chairman, I would like before I pro-
ceed to :

Senator King (interposing). How much time do you want? We
have four or five other witnesses here. Make it 10 minutes if you can,

Mr. Pessin. I would like to make a statement which has been made
by the first witness this morning regarding price fixing in the Food and
Grocery Code.

Senator King. Speak a little louder, please.

Mr. Pessin. I would like to correct a statement which was made
by the first witness this morning regarding price fixing in the Food
and Grocery Code. We have no price-fixing provision in our code,
but we do have a minimum mark-up of 6 percent above cost. The
price that the consumer pays for the food product in a store is not
regulated or fixed by the code. There are other factors which regu-
late the price such as agricultural conditions, commodity market
exchanges, and so forth. :

I also want to say for the record that the code for the grocery
trade has not been imposed by the National Industrial Recovery
Board. It came from the industry itself, from the independent
merchant who wanted protection against the price-cutting practices
of the large chains and cut-rate markets.

Senator KinGg. Are you speaking for New York or for the whole
country?

Mr. PessiN. I am speaking for New York.

The Code of Fair Competition for the Retaill Food and Grocery
Trade has been the lifesaver of close to 300,000 independent retail
grocers in the country.

Large corporate interests, backed by Wall Street money, have been
attacking the independent merchants and driving them to the wall,
with the object of acquiring control over the food distribution business
of the country.

Their work was making such headway, that under Senate Resolu-
tion 224, Seventieth Congress, first session, the Federal Trade Com-
mission was directed to make an inquiry into the chain-store system
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of marketing and distribution and the consolidation of such chain
stores into the development of monopolistic organizations.

In carrying on their plan, not only were the independent and small
food merchants being driven out of the business or reduced to pov-
erty, but labor and agriculture were made to pay a heavy price, in low
wages and very low prices for agricultural commodities which pass to
the consumers through the grocery store.

Loss-leader selling was the common practice of these chains, and as
the system developed, other vicious practices came into the field—
the results of which brought chaos into the business of food distribu-
tion. Following the example of the chains, other factors such as the
large or giant markets, came into the field. The ‘“giants’ or cut-
rate markets operated on the principle that when they will drive the
smaller retailers out of business, they will be able to buy whatever

r stock he has from the auctioneers at from 10 to 25 cents on the dollar.
As more and more food products were placed on the auction block,
with more food being solg below cost, the price of agricultural prod-

cts kept declining and as a result, at the end of 1932 the entire food
dustry, from agriculture to processing, manufacturing and distribu-
ion was at or near bankruptcy and at the mercy of the price wreckers,
xploiters of labor and agriculture.

When the code of fair competition abolished all these vicious prac-
tices, when food merchants were prohibited from selling below cost
it made it possible for the small neighborhood independent retail
grocer to stay in business, pay labor a living wage, and the fall of
agricultural commodities has been checked.

For this reason the independent retail grocers ask for the extension
of the N. R. A. and the code, in order that they may not only share
in the recovery program, but also help reestablish bﬁis country to a
position of economic security.

The consumer is benefiting from the fair-trade provisions of the
code in a very substantial way. Price cutting inevitably leads to
misrepresentation, dishonest merchandising, short weights and meas-
ures, and now when these have been outlawed, the public is getting
a square deal, because the merchant does not have to overcharge more
on one item to make up the loss on others.

When a man buys a product—say a certain brand of coffee—at 27
cents a pound, and offers it for sale at 23 cents, taking a clear loss of
4 cents a pound, superficially the consumer is getting a bargain, but
the merchant has to pay for the merchandise, pay his help, rent,
light, and other overhead items.

If this is done by a chain store, the object is very clear and defi-
nite—to drive out other merchants in the immediate vicinity. If an
independent store operator did that, and it was done prior to the
enactment of the code, he did it because he had to follow others,
but in doing so, he had to cover the loss in some way.

Senator King. I find in this paper which I understand you edit—it
is published in the Jewish language as well as in Enghsh. It has
been forwarded to the committee.

Mr, Pessin. It is published in two languages, Jewish and English.

Senator Kina. I notice retail food prices are 35 percent higher.

Mr. Pessin. Right.

Senator King. And the paper this morning indicates still higher
prices and that buyers’ strikes have taken place.
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Mr. PessiN. Senator, that has not been as a result of the code
operation. For instanee, at the present moment, on April 1, the
total stock of butter in the wareﬁouses of the country was about
5,000,000 pounds, compared to 17,000,000 pounds last year. The
retail food merchant has nothing to do with it. :

Senator King. I find that in your paper, which has been sent to
the committee, it is urged that all retailers should write immediately
to the-committee on their own letterhead.

Mr. Pessin. Right.

Senator Kinag. That was your article, was it?

Mr. PessIN. Yes, sir. :

Senator King. I mentioned Mr. Charles Ackerman, general secre-

of the organization of United Independent Retail Grocers and
Food Dealers Association of the State of New York, and he was here
and he was very much opposed to the code, and he has written a
letter to the committee enclosing this little leaflet of yours, a paper
as you call it, which you circulate among the retail grocers of New
York, and he states [reading]:

My reason for bringing it to your attention is the feeling that you, as a member
of the Senate Finance Committee beforé whioh I testified on Monday, April 8,
as to the activities of the job holders, particularly in this city, who are interested
in the collection of assessments and are guided by a strong combination beginning
with the National Food and Grocery Distributors Code Authority and down to
the local code authorities, may find the article of interest. The job-holding
gentlemen above referred to did not appear to like my disclosing of the true facts,
and in order to diseredit my testimony, which they apparently fear may endanger
their jobs, and in order to save themselves, they are making false statements in
{eggrd to my appearance before the committee and are seeking to mislead the
rade.

He was, when he testified, the secretary of that organization?

Mr. PessiN. Charles Ackerman has an organization with a very
indefinite and unknown number of members. ,

Senator King. The United Independent Retail Grocers and Food
Dealers Association of the State of New York—that is a different
organization from yours?

Mr. PessiN. I have no organization.

Senator KiNG. For whom are you speaking?

Mr. PessiN. I do not represent any one organization. There are
a number of retail grocer trade associations in New York, and at a
conference of these retail grocery trade associations, I was asked to
come down here.

Senator KiNg. Then there are several organizations of retail
grocers?

Mr. PEssIN. Yes, sir. And as far as Ackerman is concerned, I
might enlighten you that he is against the code because he could not
be a member of the code authority or use the code to drive members
into his organization.

Senator KiNG. Are you a member of the code authority?

Mr. PessiN. Yes, sir.

Senator BLack. Dou you have any public job?

Mr. Pessin. No, sir.

Senator Kine. What was your business before you were publishing
this little paper?

Mr. PessiN. Newspaper and advertising. I have been in the
neswpaper business since 1919.



1006 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

" Senator King. Is this a regular issue?

Mr. PessiN. Published three times a week, and has been in existence
for over 12 years.

If the small merchant employed a clerk, he could not pay that clerk
morﬁ than seven or eight dollars per week for 14 or 16 hours a day
work.

When bills became due, he could only pay part of it and as a result
he was always behind, always struggling and uncertain about the
next day and whether he will remain in business.

Because of the protection the small merchant received against the
unscrupulous price cutters, because of the fact that he no longer has
to sell a number of items below cost and juggle prices on other items
to make up losses, because of higher wages paid to the employees,
and because of the indirect improvement it has brought to agriculture
the N. R. A. Code of Fair Competition in the Retail Food and Grocery
Trade should not only be extended, but it should be so organized
that its provisons be enforced to a greater degree.

The independent retail grocers of the country, want a code because
it has benefited the entire industry and individual small merchants.

genator HasTings. Are all of those associations in favor of the
code?

Mr. PessIN. Yes sir.

Senator Hastings. How many associations are there?

Mr. PessiN. We had a meeting in New York for the various differ-
ent grocery trade associations on March 12 in connection with a city
ordinance, and we had 21 different local trade associations represented.

Senator Hastings. Twenty-one?

Mr. PessiN. There are sectional associations for the Greater City
of New York.

Senator HasTiNgs. And they were unanimous?

Mr. PessIN. Yes, sir.

Senator Kina. Thank you very much.

Mr. Pessin. May I add something? The question comes up very
often as to the retail grocer, between interstate and intrastate. To
my mind he is engaged in interstate commerce when he sells peaches
from Delaware, spinach from Florida, oranges from California, peas
from Indiana. He does not sell a single article which is manufactured
by himself or in his immediate vicinity. It comes from all over the
country, and he is the distributor, and whether directly or indirectly
he is doing an interstate commerce business of helping interstate
commerce.

Senator HasTings. Do you know anyone that is not engaged in
interstate commerce from your point of view? From your point of
view all commerce is interstate within the Constitution?

Mr. Pessin. To a certain degree; yes, sir. The shoe man, for
instance——

Senator Hastings. Is it to a degree that Congress can control it?
That is what I am interested in.

Mr. PessiN. 1 think Congress can do a whole lot to stabilize busi-
ness as far as competitive basis is concerned for the benefit of the
public as well as for the benefit of the producer.

Senator HasTINGs. Is it your position that the Constitution applies
to all commerce so far as the control that Congress may have over
commerce whether it is interstate or whether it 1s not interstate.
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Mr. PessiN. The Constitution I presume applies to all business and
all commerce.

Senator KinG. I suppose your view would be that if a barber should
shave Senator Hastings over in New York, the barber is engaged in
interstate commerce because Senator Hastings is from Delaware?

Mr. Pessin. He renders a service; he does not sell a commodity.

Senator Hastings. He does use things that have been subject to
interstate commerce?

Mr. Pessin. I do not see where the barber would enter into the
interstate commerce business.

Mr. King. You do not claim to be a lawyer or an interpreter of the
Constitution?

Mr. PessiN. No, sir.

Senator Kinag. 1 have here a letter addressed to the clerk of the
committee from Mr. Francis M. Curlee, counsel, giving the result
of a telegraphic poll of the National Industrial Recovery Association
of Clothing Manufacturers relating to the National Industrial
Recovery Act, and 1 desire to place it into the record.

WasmiNaTON, D. C., March 80, 1985.
Mr. FeLTOoN M. JOHNSTON,
Clerk Committee on Finance,
United States Senate, Washington, D. C. .

DEARr Sir: Pursuant to the re(}uest of the committee, I took a telegraphic
gfl)ll of the membership of the Industrial Recovery Association of Clothing

anufacturers.

On March 26, 1935, I sent telegrams (73 in number) reading as follows:

“I request that vou wire me Mayflower Hotel, Washington, D. C., your
attitude toward continuance of National Recovery Administration by sending
me the following telegram: ‘I am for continuing the National Recovery Adminis-
tration’, or by sending me the following telegram: ‘I am against continuing the
National Recovery Administration.’”

Five replied as follows: ‘‘I am (or we are) for continuing the National Recovery
Administration.”

Twenty-five replied: ‘I am (or we are) against continuing the National Recov-
ery Administration.”

Fourteen replied in varying language which makes it impossible to tabulate
them. Exaet copies are as follows:

1. “I am in favor of continuing National Recovery Administration provided
Bresent influences and discrimination as affecting our industry are removed.

ersonally believe minimum wage, maximum hours, and abolishment child labor
should be continued but if we are to be constantly subjected to harassments
and intimidations of the past then I am opposed to any continuation whatsoever.
The welfare of a business that has been established for half a century and the
employment of 1,200 people is constantly placed in jeopardy by the willful
attitude of a handful of selfish people.”

2. “‘In favor of National Recovery Administration principles but opposed to
certain sections and present method of enforcement.”

3. “In favor National Recovery Administration governing maximum hours,
minimum pay, but not in favor of the provisions of Men’s Clothing Code Author-
it),.,l

4. ““We favor continuance of National Recovery Administration with modi-
fications.”

5. ‘““We favor continuance of National Recovery Administration with modi-
fications.”

6. “We favor continuance of National Recovery Administration with modi-
fications.”

7. *‘Re. tel. personally do not favor continuance of National Recovery Adminis-
tration as believe too great an opportunity for abuse of power as well as being
impracticable, but believe national laws for abolishing child labor and estab-
lishing minimum wages and maximum hours in industry meritorious.”

8. “I am against continuing the National Recovery Administration unless
codes contain only minimum-wage and maximum-hour provision.”
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9. ““We are against continuing the National Recovery Administration under
existing conditions.”

10. “We are against continuance of the National Recovery Administration
because of the malicious administration of the Clothing Code by mob rule of
thltlm_se ifn control who make and break their own laws in accordance with their
whims.”

11. “We are against continuing the National Recovery Administration under
present set-up.”

12. ““We are against continuance of National Recovery Administration due to
manner in which code has been administered.”
¢ 13. “We are against continuing National Recovery Administration in present
orm.”’

14. ‘‘Reference your telegram March 26, because of pending litigation we are
advised by our counsel not to express ourselves on this question at this time.”

Twenty-nine did not reply. & these, I can identify 14 as firms that are now
involved in critical issues with the Clothing Code Authority or with one or more
of the governmental enforcement agencies. Others have been so involved.

I am turning the original file of telegrams over to Mr. Horton of the staff of
technical advisers of the committee.

Yours truly,
Franxcis M. CurLEs,
Indusirial Recovery Association of Clothing Manufacturers.

Senator King. We will adjourn now until 2 o’clock this afternoon
to reconvene in the District of Columbia Committee room in the

Capitol. )
(Whereupon, at 11:55 a. m., recess is taken as noted.)

AFTER RECESS

(The hearing was resumed at 2 p. m. in the committee room of the
Committee on the District of Columbia in the Capitol Building.)

Senator KinG (acting chairman). The committee will be in order.
Mr. John F. Evans?

(No response.)

Senator Kina. Mr. Leslie C. Smith.

STATEMENT OF LESLIE C. SMITH, REPRESENTING THE NATIONAL
ASSOCIATION OF ICE INDUSTRIES; CODE AUTHORITY FOR ICE
INDUSTRY, WASHINGTON, D. C.

(The witness was duly sworn by the chairman.)

Senator KinG. Do I have the findings here of the Federal Trade
Commission (addressing Mr. Whiteley)?

Mr. SMmiTH. I can give them to you.

Senator KinG. State your name and your business and whom you
represent.

r. SmiTH. My name is Leslie C. Smith; I am executive secretary
of the National Association of Ice Industries, of Chicago. I represent
that national organization, composed of all branches of the ice indus-
gry, covering the entire United States. I have membership in every

tate. :

The ice industry itself is composed of 55,000 distinct operating
units, The national association represents 69 percent of that body
numerically, and 83 percent of the volume of business done in the ice
industry.

The industry has an investment of in excess

Senator Kine (interrupting). How much time do you want,
Mr. Witness?
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Mr. SmitH. Twenty minutes at the most, sir. )

Senator King. We have five or six witnesses to be heard this
afternoon.

Mr. Surte. Very well. I will make it very brief.

Senator Kinc. All right.

Mr. SmiTH. The industry has an investment in excess of a billion
dollars, on which the turn-over is a quarter of a billion doliars a year.
In other words, it requires an average of 4 years to turn over the
capital investment in this industry.

t employs 176,000 people directly, and fully as many or even more
than that number are members of the industry as independent dis-
tributors of the product. With their families that means that there
are at least 550,000 people of our population in this country who are
dependent upon the ice industry for a livelihood.

geventy—two percent of the membership in the ice industry sell less
than 10,000 tons of ice a year. In other words, it is an industry com-

osed in the major part of small units, because they extend, as you
Enow, to every town, every village, every hamlet in the country.

It has been my work in this field for 18 consecutive years to travel
among these men constantly. In the last few years I have traveled
over 100,000 miles and have met these men in their groupings and in
their conferences of the unit groups, and there are 44 distinct unit
organizations affiliated with the national body.

Senator Kinc. How long has the national body been organized?

Mr. SmitH. The national body has been organized since 1917.

Senator King. And who are the principal units in it?

Mr. Smita. The principal units?

Senator King. Yes.

Mr. SmitH. You mean from sizes?

Senator King. And from sizes,

Mr. SmitH. There are many. The City Ice & Fuel Co., of Cleve-
land, is perhaps the largest.

Senator Kinag. That is the largest? I beg your pardon.

Mr. Smita. That is the largest, the City %ce & Fuel Co., of Cleve-
land. The American Ice Co., of New York, Philadelphia, Baltimore,
Washington, and Boston is one; New England Services Co., of the
six New England States; the Atlantic Ice & Coal Co., of Atlanta, Ga.,
with its headquarters there, covering seven States, I pelieve; Union
Ice Co., of California, operating some 72 properties within that State;
the American Service Co., with headquarters in Kansas City, operat-
ing in 13 States, and having 97 plants. Those are some of the out-
standing ones.

Senator KiNe. Why would those very large corporations to which
you have referred extend their operations outside of the States in
which the corporations exist?

Mr. Smite. Many of them were organized as mergers of smaller
properties, very many of them.

Senator KiNna. Some of these big companies are the result of the
absorption of smaller ones?

Mr. Smite. That is true in some instances. That is not true in
all instances.

Senator KiNg. There is a gravitational force under which small
units are being absorbed by the large units the same as in the steel

industry?
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Mr. Smrth. That is not at all true of the current time, and that has
not been true since 1928.

Senator King. 1928?

Mr. SmitH. Yes. There was a tide of merging beginning in 1926
and extending through 1928, since which time tﬁere has been prac-
tically no activity.

Senator Kina. What groportion of the total output of the United
States of ice is produced by say 8 or 10 of those large corporations, the
lq.rges;t companies which are the result of consolidations and absorp-
tions?

Mr. SmiTH. The 10 largest companies put together probably would
sell 10,000,000 tons. The output last year was 40,000,000 tons.
‘That would mean 25 percent.

Senator Kine. Have you found that there has been a reduction in
the production of ice by reason of the refrigerators?

Mr. SmitH. Very markedly. The production in 1931 was close
to 65,000,000. In 1932 it had dropped 23.6 percent. In 1933 it
dropped another 11 percent, or nearly 35 percent in 2 years. The
relative sale of mechanical units has increased from 40,000 perhaps
8 years ago to their own figures 1,315,000 units last year.

Senator KiNng. Are there not a large number of individuals who
were making on their farms and in and about their homes quantities
of ice sufficient for their immediate needs and possibly for a few of
their men and neighbors?

Mr. SmitH. That is true only in the cold regions where there is an
opportunity for natural ice. ﬂat is not true, of course, covering the
entire country, because the making of ice is mechanical and entirely
a manufacturing process.

The proportion of natural ice last year to the sale of manufactured
ice, the total of which was close to 40,000,000, was 1,870,000 tons
last year, so it is rather a negligible quantity after all.

Sanator Kinc. Proceed.

Mr. Smita. In my trips among these people I know, I think as
well as any other one man, their attitude, their thinking, I know their
limitations perhaps, and what they are seeking to do. I also am
strongly impressed with the fact that as an industry, they are pre-

onderantly behind the N. R. A. movement and preponderantly in
})a.vor of their code. This is evidenced by a conference held here just
a month ago, in which there were 96 delegates sent by 44 of these
units, chosen of their own volition, and sent here to review a year’s
experience or a year and a half’s experience under the code.

At the conclusion of that conference, 3 days of intensified work,
they passed a resolution unanimously endorsing N. R. A. and unani-
mously in support of the Code of Fair Competition for the Ice Industry
in practically its present form.

The ice industry has grown tremendously. In 1904 there were only
68,000 tons of daily capacity. In 1934 there were 367,240 tons of
daily capacity. And yet with that increase constantly taking place
in productive capacity, the decline in the sale of the product or in
the business in the market has been 35 percent in 2 years.

Senator KinG. Is it not a fact that a large number of persons made
application to the Ice Code for permission to set up little plants?

Mr. Smita. First of all, permit me to correct the thought on that.
The Ice Code Authority has no jurisdiction whatsoever over the
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granting of a permit for the creation of a plant. That is in the hands
of the Admimstrator of N. R. A. entirely.

Senator King. I refer to the N. R. A. I find here that Mr. Rich-
berg reported that there were a large number of applications filed for
permission to manufacture.

Mr. SmitH. There have been exactly 350 applications, 51 of which
only have been denied. The others have been granted.

Senator KiNG. Are you sure of that?

Mr. SmitrH. Those are the figures on tabulation in the code author-
ity and I think I have the support of the administration or the deputy
33;11111' istrator for those figures.

Senator King. There have been quite a number denied?

Mr. Smita. Fifty-one out of three hundred and fifty.

Senator KinG. Yes, sir. They denied the application of the man
in Florida?

Mr. SmiTH. He did not make application. The man in Florids,
after the law was passed bought his machinery and built his plant in
defiance of the law.

) S%nator Kinc. He was prosecuted because he did not get permis-
sion?

Mr. SmitH. He was prosecuted for violating the law, and the
prosecution was brought by the N. R. A.

Senator King. He did not get permission and was prosecuted; is
that not a fact?

Mr. SmitH. Prosecuted to what extent? He was investigated.

Senator KinGg. Do you not know what prosecution means?

Mr. SmitH. Yes; I think I do. The code authority of the ice
industry did not prosecute him. 1t was done by the N. R. A. through
the Federal Trade Conmunssion.

Senator KiNG. You are connected with the City Ice. & Fuel Co.,
are you not?

Mr. SmrrH. 1 am not.

Senator King. Do you have any connection whatever with it?

Mr. SmitH. None whatever so far as my occupation or business is
concerned.

Senator KinG. Is that part of the organization you represent?

Mr. SmiTH. It is. They are members of my organization. They
have one vote in my organization just the same as & man who has a
5-ton plant and belongs.

Senator King. Their net profits in 1933 were $3,852,390.

Mr. SmitH. May I remind you that the City Ice & Fuel Co.
handles in excess of 1,000,000 tons of coal, and has three or four
breweries, and they have the largest individual cold-storage holdings
in America. They have a very thoroughly diversified business.

Senator King. They had assets amounting to $8,000,000 and net
profits of nearly $4,000,000 in 1933 approximately.

Mr. Smita. Well, this rapid decline in sales of 1ce first brought the
industry under the economic conditions of recent years, brought the
industry into a very serious state. In other words, there was not one
out of every 50 of them, of which I have any knowledge, and I know
most all of them, who were making any money. They were in a
serious condition.

Therefore, when the National Industrial Recovery Act was passed
by Congress, this industry was called together and asked if it wanted
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to participate. The invitatieons were general. They were not
confined to membership of any organization. In conference its first
action was taken by & group composed of 104 men who met in a 3-
day session in Chicago in June of 1933. ' Thirty-four of that 104 had
never belonged to the national organization, although that body did
call the meeting as the representative body of the industry.

The need was certainly striking. The code was written

Senator KinG (interrupting). By whom?

Mr. SmitH. Written by the industry in consultation. It was
rewritten six times in consultation with the authorities of the N. R. A.

Senator Kine. Who were the principal factors, if I may use that
term, in the drafting of the code?

Mr. SmrtH. If you please, it was done by a committee of 21 men.

Senator Kina. Who were they? I won’t ask their names. Were
they representatives of these 10 or 12 large companies?

Mr. SmitH. Some of them were, yes. The preponderant number
of them represented small units.

Senator King. There is an Ice Code, I suppose.

Mr. SmiTH. Yes, sir.

Senator King. Does it have a code organization?

Mr. SmitH. Yes, sir.

Senator King. Who is the president?

Mr. Smita. The chairman of the code organization is Mr. Mont
Taylor, of Texas.

Senator Kinc. What is his salary?

Mr. Smita. His salary is $10,000. He devotes his entire time to it.

Senator Kine. How many secretaries are there?

Mr. Smita. There is only one executive secretary.

Senator King. Who is he?

Mr. Suita. I; with a salary of $3,000.

Senator King. Is that your entire salary?

Mr. Smita. No. That is for part-time service under the code
authority.

Senator Kinc. Do you belong to the multiple service, these repre-
sentatives of several other corporations?

Mr. Smitr. Other industries, you mean?

Senator King. Other industries.

Mr. Smita. No.

Senator King. Or units within this industry?

Mr. SmitH. I am absolutely within the ice industry for those who
make and sell ice.

Senator Kinc. How many of those organizations do you represent?

Mr. SmirH. None.

Senator Kina. You stated it was part time. What is the rest of
your time devoted to?

Mr. SmitH. Well, secretary of the national association, the trade
association.

Senator King. I see.

Mr. SmitH. My headquarters are in Chicago.

Senator King. And what do you get from that trade association?

Mr. SmitH. I draw $12,000 a year from the trade association.

Senator Kinc. And $3,000 from the code authority?

Mr. SMiTH. Yes.
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Senator Kinag. Who levies the assessment from the ice manu-
facturers? '

Mr. Smita. The assessment is levied under the executive order
which germits code authorites to levy assessments. The assessment
18 listed by N. R. A_, not by the code authority.

Senator King. Is it not a fact that this code authority fixes it, and
then they transmit it to the N. R. A., and in some instances it meets
the O. K. and others it has not been acted upon as yet?

Mr. Smita. That is quite true. It has to be done as an estimate,
of course.

Senator Kine. What is the amount, the estimate sent up by your
¢ode authority?

Mr. Smita. $232,000.

Senator Kinc. For 1 year?

Mr. SmitH. For 1 year to administer this in every State, 55,000
units.

Senator Kina. Two hundred and how many thousand?

Mr. Suvrra. $232,000.

Senator Kinc. $232,000. And how many assessments have been
levied to date?

Mr. SmitH. How many?

Senator Kinc. Yes.

Mr. SmiTa. Just the one for the year.

Senator Kina. Just the one for this year, 19347 :

Mr. Smrtn. For the yvear ending April 30 of this year.

Senator Kina. For the year. This $230,000-0dd, who gets all
that sum? '

Mr. SmitH. Fifty percent of it goes to the code authority for the
paying of the expenses of the code authority, the operation of its
oflices, payving assessment of 10 regional field men, or advisers, regional
advisers, territorially arranged.

Senator KiNnc. Who are they—I do not ask their names, but are
they members of the code authority or local code authorities?

Mr. Smitd. They are field representatives of the code authority.
They are approved by the Administrator.

Senator Kinc. And I suppose they are engaged in the ice business?

Mr. Smith. Yes.

Senator King. And have their own salaries and their own busi-
ness?

Mr. Smita. They have their own business; I know nothing about
their own salaries.

Senator King. What do they get as field representatives?

Mr. Smith. Nothing; they are paid no salary.

Senator KiNG. What is their authority?

Mr. Smit. Their authority?

Senator King. Yes.

Mr. SmitH. Merely as ex-officio members of the various commit-
tees of arbitration and appeal within their territorial districts. Each
of the unit groups has a committee arbitration and appeal. It is
an arbitration committee. All of those within the territorial district
come under what is known as a regional adviser, who is merely an
agent for the code authority, and his work is supervisory in the sense

119782—35—rT1 6——10
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of a counsel advisory arbitrator entirely. He has no final decision
upon any case.

Senator KiNG. Are you familiar with the Purity Ice Co.?

Mr. SmitH. Yes, sir.

Senator Kina. Which came before the Federal Trade Commission?

Mr. SmitH. Yes, sir.

Senator King. Were you a party to the initiation of that suit?

Mr. SmitH. No, sir. That suit was initiated by N. R. A,, not by
us.
Senator King. That was for the purpose of preventing the appli-
cant from manufacturing ice, was it not?

Mr. SMiTe. Well, it was because the man was in violation of a
Federal law.

Senator Kinc. He wanted to manufacture ice?

Mr. SmiTH. Yes, sir.

Senator Kina. And the N. R. A. tried to restrain bim here before
the Federal Trade Commission?

Mr. SmrtH. Until he had obtained a certificate as the law requires.

Senator Kina. Oh, yes; and it went before the Federal Trade
Commission and they dismissed the suit?

Mr. SmitH. They decided that the man—that that particular
operation was not in interstate commerce.

Senator Kina. They dismissed the suit under the complaint?

Mr. SmitH. So far as jurisdiction was concerned.

Senator KiNng. They dismissed the complaint, did they not?

Mr. SmitH. So far as jurisdiction was concerned.

Senator King. Did they dismiss the complaint or still maintain
jurisdiction?

Mr. SmitH, So far as I know they are through with it.

Senator KinG. They dismissed it. Why could you not answer that
frankly?

Mr. SmitH. 1 did not quite get the term. I am not a lawyer.

Senator KiNg. You do not know what dismissal of an action means?

Mr, SmitH. Yes, sir.

Senator Kina. All right. You may proceed.

Mr. SmitH. When the code was drawn and improved, the code im-
plied or involved very marked considerations upon the ice industry,
so much is that true that in the year 1934, as opposed to 1933, the
1 year under the code and the 1 year prior to code operation, that the
number of employees added to the ice industry for the same amount
of business has increased 14.4 percent, or nearly 25,000 men. The
pay rolls in the ice industry have increased 14.21 percent, or
$26,461,000 and the hourly rate of pay for all employees in the ice
industry has been increased 18); percent under the code, as opposed
to the year just preceding it.

Senator King. What was it in 1929 and 1928, the weekly or annual
wages per employee? '

Mr. Smita. Well, the annual wages in 1928 were practically pro-
portionate to the volume of business or to the stand-by charge, as
they were in 1933.

Senator King. They were larger, were they not, per man and per
week and per year than in 19327

Mr. Smita. To the best of my knowledge, Senator, they were not.
There has been very little, if any, actual decrease in wages, but there
were fewer men employed, that I shall grant you, but in the rates of
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wages paid—and I speak now merely from my own conviction—I
have no figures to justify it—— '

Senator King (interrupting). All right.

Mr. SumiTH (continuing). But I know there has been very little
change in the wage rates of employees in the ice industry.

Senator King. When you say ‘‘wage rate’’, do you mean per day,
per hour, or per year?

M(f SmitH. I mean per whatever basis of payment, per week or

er day.
P Sengtor King. Were not the actual earnings in 1926, 1927, 1928,
and 1929 larger than they were in 1933?

Mr. SmrtH. Oh, yes.

Senator King. And 19347

Mr. SmiTH. Yes; emphatically.

Senator King. All right. Proceed.

Mr. SmitH. On the acceptance of these impositions it cost the
industry, as I said, $26,461,000 in pay roll and it added 25,000 people
to its employment. In exchange for that, there were certain things
issued, stated, and granted by N. R. A., announced by the President
himself, in the form of trade-practice divisions, or trade-practice
provisions, and those trade-practice provisions were accepted by this
industry, who met the imposition of wages and hours practicall
without protest, and have proceeded to operate under them until
today at least 99 percent of this industry is operating under this code
and is perfectly satisfied with its code. It is strongly in favor of its
continuance.

It has been charged repeatedly here that this industry has fostered,
and that the code of this industry has fostered, monopolies, and
oppressed small enterprises. If, please, sir, nothing could be further
from the truth. The fact is that 72 percent of all this vast army of
operators are confined in small territories, most of them without com-
petition, and the very protection granted under the code keeps them
from being imposed upon by having their investment jeopardized by
an influx of plants built for nuisance value to force the buying of the
property by the already operating unit. We have had no complaints
whatsoever anywhere 1n our national organization as a trade group
or before any of our code work indicating that there was the slightest
imposition 1n the line of depressing small enterprises under our
operation of the code.

Now this industry, of course, with that tremendous decline in its
business added very materially to its overproduction. The industry
is perfectly used to overproduction. The load factor of this industry
back in 1925 was only 47.4 percent of productive possible output.
Now, in these later years, that has decreased to approximately 38
percent.

May T ask you to consider this, that in the decline of load factor,
that is quantity sold as related to its possibility of production, in
the decline of that the fixed charges remain practically stationary?

An ice plant must operate 365 days a year, 7 days a week, 24\
-hours a day. It cannot be stopped and started. Its very processing !

demands that sort of thing. Therefore, when a plant is operating at
50-percent capacity the amount of operating force, the overhead of
that plant, barring possibly power and to a very limited degree
some labor, remains just the same as when it is operating at full
capacity, every bit. So that in your overproduction, from which

|
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grew the clause in the Ice Code demanding that certificates be ob-
tained showing necessity and convenience, before additional produc-
tive capacity could be thrown into a market already overproduced,
that discretion, let me insist again, contrary to the testimony given
before this committee, does not lie with the code authority or any
agency with this industy, but it lies exclusively with the Govern-
ment. That control is absolutely necessary. A new plant in a flooded
market adds nothing whatever to any feature of benefit. It is an
“'investment drawn in. It does not sell more ice. It only divides up
‘the market and causes cut prices in the market which is already
here existing.

In 1933 there were 34 percent of the productive capacity in August,
if you please, the peak of the season, in 1933, of the metropolitan
markets of this country, covering all phases of it, and all sections of
the territory were closed down in August because there was no sale
for the product, and yet into those markets there was built in those 2
years 118 additional plants, with a productive capacity of 887,400
tons per day, when there was 34 percent of the productive capacity
already closed in the peak season. It does not reduce the price to
the consumer. A new plant going into a territory merely gets its
trade by proselyting, by stealing customers from already existing
plants at a lesser price.

Remember, ice is a perfectly standard product. It is not trade-
marked. The production from one plant is identical with that of
another. In distinction nothing in the wide world takes so much
capacity for refrigerating. It is the same every place. The quality
of the ice even by its own process of freezing is far purer than the water
out of which it is made, by that very Erocess. Our water is invariably
treated by that process no matter how pure the health conditions,
supervised, superintended, examined under all the different conditions
in an ice plant; and, therefore, these new plants are built by people
who have become known to us for the major part as men who simply
go in and build a plant for its nuisance value, knowing they can hurt
all the investment in that market until they are given either contracts
for a fair proportion of their outputs, or, better still, as they see it, if
they are bought outright to save the stupendous loss, because a very
few cents cut in the price of ice will influence a customer without any
other compensation whatsoever.

- Remember, when the price of ice is cut by one person it is either
:met or almost invariably in retaliation is still further reduced. That
' process brings about price wars, which have cost this industry close

. to $30,000,000 a year for 15 years or longer, utter price wars caused

by the invasion of just that type of thing, adding more where nothing is
needed. And the price invariably after being cut after this new plant
has secured its portion, or at least a satisfactory amount of the busi-
ness, almost invariably they are the petitioners to have the prices re-
stored or put up. And these losses must be retrieved by the consumer.
This tremendous overproduction has kept the price during recent
years from coming down gradually, because this new plant must be
supported and the old one must be supported; an ice plant is long- .
lived and cannot be shifted into something else. It cannot be made
into something else and moved across the street, or put in some other
capacity. It stays there as an ice plant. If I am forced to s:ll mine
at a sacrifice it merely gives him that much more advantage and he
goes right on operating it as an ice plant. In none of these price
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wars a3 I recall now was there an actual closing up of one single,
solitary ice plant as the result of a price war. Those are the condi-
tions that exist in the ice industry. It is a strictly seasonal product.
It does two and a {raction percent of its business in February and
does 17 percent of it in July.

There has also been brought here a protest on the part of a certain
witness who claimed that the object of this code and the action of its
code authority, first its charging that they had denied him an applica-
tion, which I assure you is not possible under the law or under the
code, but charging further that the whole intent was to throttle
invention. May Fremind you that that gentleman has a patented
process that has been on the market for 7 years. To my knowledge
only four plants have been erected in that 7 years. He has simply a
patented way of reproducing a flake or a small curled cake of ice,
which is identical in all its performance with crushed ice in any form.
He has the opportunity as anyone else has who has any portion of an
existing cake plant to have a portion of it removed and his process
put in without adding anything to any other part. The reason he
has not been able to make any more progress with it is that it is bulky
and very awkward, and there are those who are very much against it.
That has been his prerogative, and he has had an opportunity to sell
anyone in the ice mdustry. I have even gone so far as to put his
process on two different occasions before my national organization as
something new, something which they might use. I have shown him
every courtesy and have done everything to help in that direction
we might do.

I want to remind you also in conclusion that the code authority of
the ice industry is made up of 1 man from San Francisco, 1 from New
York, 1 from Ohio, 1 from Atlanta, and 1 from Texas, and 2 of these
are operating individually owned small units.

The chairman of the code authority is not 8 member of the national
association and has nothing to do with its operation or its busii:css.
He holds no position in it. He operates in a town of 3,000 people a
40-ton ice plant, and he is the chairman, and during the interim of
board meetings he is the executive head of the code authority. Itis
not dominated by large interests. It is controlled entirely by this
independent man, operated under his guidance and his direction, and
he is not even & member of my organization.

Senator Kinag. The chair will put into the record the order of dis-
missal and the opinion of the Federal Trade Commission in the matter
of the Purity Ice Co., Docket No. 2203.

(The document referred to is as follows:)

UNITED STATES OF AMERICA BEFORE FEDERAL TRADE
COMMISSION

AT A REGULAR S8ESSION OF THE FEDERAL TRADE COMMISSION, HELD AT ITS OFFICE
IN THE CITY OF WASHINGTON, D. C., ON THE FIFTH DAY OF APRIL 1638

Docket No. 2203—Order of dismissal

In the matter of Purity Ice Co., Inc., a corporation, et al.

Commissioners: Ewin L. Davis, Chairman, Charles H. March, William A.
Ayres, Garland S. Ferguson, Jr.

This matter coming on to be heard by the Commission upon the complaint of
the Commission, the answer of the respondent, the testimony taken in support
of the allegations of complaint and in opposition thereto, and the briefs and oral
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arguments of counsel for the Commission, and the relator and for the respondent,
and the Commission being now fully advised in the premises;

It is ordered that the complaint herein be, and the same is, dismissed upon the
ground that the transactions complained of are not in or affecting interstate
comimerce.

By the Commission.

Oris B. JonN8ON, Secretary.

UNITED STATES OF AMERICA BEFORE FEDERAL TRapE COMMISSION
Docket No. 2203

In the matter of Purity Ice Co., Inc., a corporation, et al.
OPINION

The complaint in this case charges the Purity Ice Co., a corporation, and
Felice Ferlise, individually and as president of the said company, with the viola-
tion of certain provisions of the Code of Fair Competition for the Ice Industry.
Complaint was issued upon the relation of the National Recovery Administra-
tion, and counsel for that administration and for the Ice Code Authority were
permitted to intervene and to prosecute the complaint,

The complaint alleges that respondents violated the code in question by failing
to apply for or to secure from the Administrator for Industrial Recovery a cer-
tificate of public convenience and necessity as required by the provisions of
article XI.!

That article provides that any individual, firm, corporation, aor partnership,
or other form of enterprise, desiring to establish additional ice production,
storage, or tonnage in any given territory must first establish to the satisfaction
of the Administrator that the public negessity and convenience require such
additional ice-making capacity, storage, or production.

Under the provisions of section 3 (b) 2 of the National Industrial Recovery
Act, after the President has approved a code, the provisions of such code become
the standards of fair competition for the trade or industry or subdivision thereof
involved. Any violation of such standards in any transaction, in or affecting
interstate or foreign commerce, is made an unfair method of competition in
commerce within the meaning of the Federal Trade Commission Act, as amended.

Respondents admit that they established a plant or factory for the manufacture
of ice at Lakeland, Fla., subsequent to the approval of the Code of Fair Compe-
tition for the Ice fndustry without securing or attempting to secure a certificate
of public convenience and necessity as required under article XI of said code.
They deny, however, that they have at any time been engaged in any transaction
in or affecting interstate or foreign commerce. Other defenses are raised by
respondents which will be stated hereinafter.

’Fhe record shows that the code for the ice industry was approved by the
President on October 3, 1933, and became effective October 16, 1933; that
early in 1934 the respondents established a plant for the manufacture of ice
at Lakeland, Fla., with a capacity of about 15 tons per day and an actual sale
of approximately 10 tons daily, and proceeded to sell the ice manufactured in
that plant in the city of Lakeland and the territory immediately surrounding
said city. The respondent company employed 14 persons. At the time that

1 If at any time an individual, firm, corporation, or pnrtne_rship, or other form of enterprise desires to
establish additional ice production, storage, or tonnage in any given territory, said party must first éstablish
to the satisfaction of the administrator that public necessity and convenience require such additional ice-
making capacity, storage, or production. The ice manufactured from any plant that was not in actual
operation on Sept. 8, 1933, shall not be sold to any purchaser for a period of 12 months from the date sub-
sequent to Sept. 8, 1933, upon which the operation of such plant may be initiated or resuie, at prices lower
than the lowest corresponding prices in good faith published, as required by this code, in a schedule or
schedules governing prices to such purchasers; providing and excepting that this provision will not apply
to the _of ice manufactured by the following: . )

‘(a) PHnts installed upon authority, of a certificate of necessity and convenience duly issned by the
administrator: or X i i .

‘“(b) Plants temporarily shut down for repairs for a period not in excess of 12 months prior to Sept. 8,
1833; or X

‘‘(¢) Plauts that were owned or whose output was controlled by companies or operations that were on
Sept. 8, 1933, in good faith engaged in the business of selling ice to the general trade in the market in which
the fce from such plants {s proposed to be sold, such plants being on Sept. 8, 1933, out of operation because
of the intent in good faith to further the economic conduct of the business of such company or operation.’”

1% After the President shall have approved any such code, the provisions of such code shall be the stand-
ards of fair competition for such trade or industry or subdivision thereof. Any violation of such standards
in any transaction in or aflecting interstate or foreign commerce shall be deemed an unfair method of com-
petition in commerce within the meaning of the Federal Trade Commiission Act, as amended; but nothing
in this title sball be construed to impair the powers of the Federal Trade Commission under such sact, as
amended. ”
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this plant was established, there was in operation in that area one other ice plant,
with a daily productive capacity of about 375 tons. This latter plant was
operated by the Federal Ice Refrigerating Co., a subsidiary of the City Ice &

uel Co. The latter company is the largest ice manufacturing concern in the
United States, owns and operates approximately 18 plants in the State of Flori
and has some 26 subsidiaries or ?)ranches throughout the United States an
Canada. The Federal Ice Refrigerating Co. did not ship or cause to be trans-
ported any ice outside the State of Florida and the ice which it supplied for
refrigeration of cars, and trucks was sold and delivered to such cars and trucks
in the city of Lakeland or vicinity.

The record fails to disclose a single instance where the respondents sold or
shipped ice outside the State of Florida. All of their manufacturing operations
were carried on in the city of Lakeland, and all of their sales were restricted to
that city or its immediate vicinity. éonsequently, the respondents were not
engaged in interstate commerce.

nder the National Industrial Recovery Act, the jurisdiction of the commission
over unfair methods of competition is extended to transactions ‘‘in or affecting
interstate or foreign commerce.”” Do respondents’ transactions as disclosed by
the record affect interstate commerce? '

In support of the allegations of the complaint it is contended that the ice manu-
facturers in the Lakeland competitive area are engaged in business affecting
interstate commerce in that they supply ice at Lakeland or vicinity for the
refrigeration of cars and trucks which transport perishable commodities from
Lakeland and vicinity to other States, and also in that they supply in Lakeland
ice for the refrigeration of food stuffs imported into Lakeland and vicinity from
outside the State of Florida. It is further contended that in view of the relation
between ice and transportation of perishables the mere construction of an ice
plant affects interstate commerce. 1t is to be noted that aside from a single sale
and delivery in Lakeland of ice to a truck engaged in transporting perishable
vegetables from Florida to the District of Columbia, and sundry sales of ice to
grocerymen in Lakeland for the purpose of refrigerating meats which had been
shipped into Florida from other States, there is no evidence to show that any of
the ice sold by the respondents had the slightest effect whatsoever uponinterstate
commerce. Did the sale and delivery of ice to the truck in Lakeland and the sale
and delivery of ice to the grocers in Lakeland affect interstate commerce go as to
confer authority upon the Commission to proceed under section 3 (b) of the
National Industrial Recovery Act?

The question whether intrastate transactions so affect interstate commerce as
to come within the purview of Federal regulatory authority under the Cominerce
Clause has come hefore the Supreme Court most frequently in litigation arising
under the antitrust law, although other Federal legislation has called for judicial
determination of this question. Following Hopkins v. United Stales (171 U. S.
578, 592), which declared ‘‘there must be some direct and immediate effect upon
interstate commerce’’, the holding in Swift & Co. v. United States (196 U. S. 375,
397), that the effect of the restraint upon interstate commerce was ‘‘ not accidental,
secondary, remote, or merely probable’’; and the declaration in Hammer v.
Dagenhart (247 U. S. 251, 272), that ‘‘the mere fact that they were intended for
interstate commerce transportation does not make their production subject to
Federal control under the Commerce Clause”, there developed a line of cases
squarely controlling the instant proceeding.

In United Mine Workers v. (?oronado (259 U. S. 344), a civil suit under the
Sherman Act, the court in determining whether the conspiracy involved was in
restraint of interstate commerce, declared that while coal mining is not interstate
commerce, and the power of Congress does not extend to its regulation as such,
nevertheless if the practices in connection with coal mining are likely to obstruct,
restrain, or burden interstate commerce it is within the power of Congress to
subject them to restraint, but that the practices themselves not being of an inter-
state character, ‘‘the intent to injure, obstruet, or restrain interstate commerce
must appear as an obvious consequence”’ of the acts.

In United Leather Workers v. Herkert (265 U. S. 457), also a civil action under
the Sherman Law, the court held that prevention by means of a strike, of manu-
facture of goods destined for interstate commerce was not an interference with
such commerce, stating at page 471:

“* * * the mere reduction in the supply of an article to be shipped in inter-
state commerce, by illegal or tortious prevention of its manufacture, is ordinarily
an indirect and remote obstruction to that commerce.”

Industrial Associalion v. United States (268 U. S. 64), presented a case under
the Sherman Act of a combination of builders and dealers restricting the purchase



1920 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

of building materials used in San Francisco to products made by open shops.
This necessarily raised the question of the effect on interstate commerce in
products sold and shipped to San Francisco in such commerce. Referring to the
alleged restraint upon the purchase of interstate products, the Court stated (at

. 80):

‘“The effect upon, and interference with, interstate trade, if any, were clearly
incidental, indirect, and remote—precisely such an interference as this Court
dealt with in United Mine Workers v. Coronado (259 U. S. 344) and United
Leather Workers v. Herkert (265 U. S, 457).”
and further, the Court stated (at p. 82):

““The alleged conspiracy and the acts here complained of, spent their intended
and direct force upon a local situation—for building is as essentially local as
mining, manufacturing, or growing crops, and if, by a resulting diminution of the
commercial demand, interstate trade was curtailed either generally or in suecific
instances, that was a fortuitous consequences so remote and indirect as plainly to
cause it to fall outside the reach of the Sherman Act.”

Levering v. Morrin (289 U. 8. 103), involved a conspiracy to suppress local
building operations solely for the purpose of compelling employment of union
labor. The Court held that it could not be adjudged a conspiracy to restrain
interstate commerce merely because, incidentally, by checking the local use of
building materials it would curtail the sale and shipment of those matcrials in
interstate commerce. The Court stated (at p. 107):

“Prevention of the local use was in no sense a means adopted to cffect such a
restraint. It is this exclusively local aim, and not the fortuitous and incidental
effect upon interstate commerce, which gives character to the conspiracy.”

In the light of these decisions the facts of the instant case dirlose a very apparent
weakness and remoteness in any effect they may have upon interstatec commerce.
Of the ice business, the Supreme Court has stated (Neuw State Ice Co. v. Liebmann,
(285 U. 8. 262, 279)):

‘““We are not able to see anything peculiar in the business here in question which
distinguishes it from ordinary manufacture and production.”

The further contention of the relator to the effect that supplying ice for refrig-
eration of foodstuffs imported into the State of Florida counstitutes intcrstate
ocommerce, is disposed of by the following principle of law laid down in the case of
Industrial Ass’'n v. United States, supra, in which the Court (at p. 78) held:

“It is true, however, that plaster in large measure produced in other States
and shipped into California was on the list; but the evidence is that the permit
requirement was confined to such plaster as previously had been brought into the
State and commingled with the common mass of local property, and in respect
of which, therefore, the interstate movement and the interstate comimercial
status had ended.”

Since the transactions of respondents, as to which complaint has been made,
were not in interstate or foreign commerce and did not substantially or directly
affect said commerce, the Commission has no authority to issue a cease and desist
order against them, and the complaint must be dismissed.

This is not to say that power does not exist under the National Industrial
Recovery Act and under the Federal Trade Commission Act to take all necessary
measures, including control of transactions wholly intrastate in character,
whenever indispensable to protect or foster interstate commerce. This principle
is not applicable here. The facts show no burden, restraint, or cffect upon inter-
state commerce.

Respondents further contend that the National Industrial Recovery Act is
unconstitutional; that the refusal of a certificate of public convenience and
necessity would, in the instant case, permit a monopoly in violation of section 3
(a) of the National Industrial Recovery Act; and that article X1 of the Code of
Fair Competition for the Ice Industry violates both the fifth and tenth amend-
ments to the Constitution. These contentions need not be considered since the
Commission has decided that it lacks authority in the matter for the reason that
the transactions complained of are not “in or affecting’” interstate commerce.

The complaint must, therefore, be dismissed,

By the Commission.

APRIL 5, 1935.

Senator King. Mr. Platt B. Walker, of Minneapolis, Minn.? Is
Mr. Walker here?
(No response.)

Ewin L. Davis, Cratrman
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TESTIMONY OF STEVEN F. VOORHEES, NEW YORK, N. Y., REPRE-
SENTING THE CONSTRUCTION LEAGUE OF THE UNITED STATES;
CONSTRUCTION CODE AUTHORITY

(The witness after having been first duly sworn, testified as follows:)

Senator King. State your name, residence,and whom you represent.

Mr. Voorutes. Steven F. Voorhees, New York; I am an architect
and I am representing the Construction Code Authority, of which I
am chairman.

I am also speaking for Col. John P. Hogan, who is chairman of the
Construction League of the United States, so in answer to your
request I will spezﬁ{ for both, if that is agreeable.

enator Kinc. Chairman of what code authority?

Mr. VoorugEgs. Construction Code Authority.

Senator Kinc. Buildings? .

Mr. Vooruges. All kinds of construction.

Senator Kinc. Who elected you?

Mr. VoorueEEs. I was elected by the Construction Code Authority,
which was made up of the representatives of some 29 trade or pro-
fessional associations in the construction industry.

Senator Kine. How much time do you want, Mr. Witness?

er. VoorHEEs. I think I can do it in 10 minutes if I can shoot
along.

Senator KinG. All right.

Mr. Vooraees. The Construction Code Authority is made up of
appointees from the following trade associations in accordance with
the terms of the code:

The Construction League of the United States; the general con-
tractors’ division, representing the Associated General Contractors of
America; the International Society of Master Painters & Decorators,
Inc., representing the painting, paperhanger, and decorative division;
National Elevator Manufacturing Industry, representing the eleva-
tor manufacturing division; Cement Gun Contractors Association
representing the cement gun contracting division; National Electrical
Contractors Association, representing the electrical contracting
division; Roofing and Sheet Metal Industries Conference, represent-
ing the roofing and sheet-metal contracting division; Mason Con-
tractors Association of the United States and Canada, representing
the mason contractors’ division; Tile & Mantel Contractors Associa-
tion of America, representing title contracting division; National
Association of Master Plumbers of the United States, representing the
plumbing contracting division; National Kalamein Association,
representing the kalamein division; National Wood Flooring Con-
tractors Association, representing the wood floor contracting division;
National Resilient Flooring Association, representing the resilient
flooring contracting division; Asbestos Contractors National Asso-
ciation, representing the insulation contracting division; the National
Terrazzo & Mosaic Association, representing the terrazzo and mosaic
contracting division; Heating, Piping & Air Conditioning Contractors
National Association, representing heating, piping, and air-condition-
ing contractors’ division; National Association of Marble Dealers,
representing the marble contracting division; International Associa-
tion of Contracting Plasterers, representing the plastering and lathing
contracting division; National Stone Setting Contractors Association,
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representing the stone setting contractors’ division; National Building
Granite Quarries Association, representing the building granite divi-
sion; Construction News Service Association, representing the con-
struction news service division; and the Cork Insulation Contractors
National Association, representing the cork insulation division.

In addition to which the following associations are also official
sponsors of the code: American Institute of Architects, American
Society of Civil Engineers, American Road Builders Association,
National Association of Metal Furring and Lathing Contractors,
National Association of Building Trade Employers, National Asso-
ciation of Builders Exchanges, and American Construction Council.

Senator KiNng. How many codes are there represented?

Mr. VooruEEs. There is one code divided into divisions, sir.

Senator KinGc. No; are there not codes for various of those units?

Mr. VooruEEs. It is'one code with various divisions. Each divi-
sion has a chapter, which covers the special conditions surrounding
the relations in that particular division. And one chapter, chapter
no. 1, is general for the entire industry—that is to say, for instance,
the general contractors’ code would consist of chapter 1, the general
conditions, and chapter 2, which happens to be their division chapter,
which covers s eciag conditions applying only to general contractors,
and the same throughout.

Senator King. T%ere was a witness on the stand a few days ago,
who is also a code authority member, and he challenged attention to
the fact that in the little organizations which he represented the same
vendor of commodities would be under a dozen codes, most of which
ia.)re in the building codes, or come within the categories just mentioned

y you.

Mr. VooruEES. 1 do not know what the code was.

Senator King. The plumber’s code, as I remember it; no, he was
a hardware dealer, and he came in 10 or 15 or 20 codes

Mr. VoorreEs. This code has chiefly to do with installation, Sen-
ator, and not to do with manufacturing. There are two or three
exceptions to that rule, but it is chiefly to do with the installation in
the building or in the structure.

Senator KinG. You do not build the houses?

Mr. Vooruees. That is under this code.

Senator King. Under this code?

Mr. Vooruegs. Yes, sir. That is what I mean by installation,
design, and construction, those two functions.

Senator King. There is a separate code for cement, is there not?

Mr. VooraEEs. For cement manufacture; yes.

Senator King. And for bricks?

Mr. VooruEgEgs. That is true; entirely separate.

Senator King. And for furniture and lumber?

Mr. VoorHEEs. Yes; that is right.

Senator King. And for iron sheeting?

Mr. VoorRHEES. Yes, SiT.

Senator King. Separate codes?

Mr. VoorHEES. Entirely independent of this code, and has
nothing to do with it.

Senator King. You mentioned sheet roofing, did you not?

Mr. VooraEees. That is in the application to the building.

Senator King. But there is a code for that?
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Mr. VooruEEs. That is part of this code, sir.

Senator King. Sheet roofing?

Mr. VoornEEs. Yes, sir; roofing and sheet metal we call it.

Senator Kinc. Would the steel plates come under that code?

Mr. VoorHEEs. No, sir. It is the installation; construction is the
word we use, design and construction of buildings and other types of
structures, such as highway, dams, railroads, and so on, and so on.
The definition of the code is the design and construction of structures
such as building structures, and these other structures, both high-
ways and the so-called ‘“heavy engineering structures.”

enator King. I was shown a draft 2 or 3 days ago prepared by one
of the Federal agencies which showed that the organizations under your
code, if T understand your code, clearly show a substantially uniform
line of costs from 1927, 1928, 1929, right on down; now, whereas in
other commodities the costs are less, and the inference was and the
statement by the representative of one of the departments was that
the heavy industries, so-called, were not reducing their costs. For
instance, a manufacturer of engines, cars, and so on, that the costs
were substantially the same and were maintained, as is contended
and I expressed my opinion there was a sort of a monopolistic control
of those industries. Do you care to comment upon that?

Mr. VooraEs. So far as the construction industry is concerned, and
I am professionally on the buying end of the market as an architect, I
am taking bids on work, we are buying for bids at the present day
and they are far under the bids that we were taking; I am speaking
now on buildings in 1929.

Senator KiNG. Are not brick about 25 or 30 percent higher than
they were 3 years ago in 1933?

Mr. VooruEgEs. I am sorry I cannot answer that question, but if
you will take

Senator King (interposing). And lumber, is not that 40 to 60 per-
cent higher, or was here a few months ago, than it was in 1933, and
even higher than it was in 19297

Mr. VoorHEES. I cannot answer those questions. Those industries
are not under our code for one thing, and, secondly, the price the
architect or owner knows is the whole price that comes in for his
house. For example, that takes those into account; namely, 1 have
had to professionally make an examination of the costs of buildings
of certain types in New York since beginning around 1919, and build-
ings we had designed, so I knew what they were, and the cost follows
very closely the Federal Reserve curves if you know what that curve,
of course, 1s. There is no particular reason for that, but that is a
fact and that is materially under 1926 in certain phases.

Senator Kinc. I am interfering with your statement. If you care
to proceed it is all right.

Mr. VoorHEEs. 1 want to say that the code authority is made u
of representatives appointed by these various divistons I have read,
and I was elected by them. You may question why they should
elect an architect, but they were so unwise as to do that.

At a meeting of the code authority on March 8, a resolution—-—

Senator King (interposing). What year?

Mr. Vooruegs. This year, 1935; a resolution was passed urging
the extension of the act for 2 years. We sent a copy, an ofhicial
copy, of that resolution to the committee.
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Senator King. March 12?

Mr. VoorueEs. Dated March 12. The meeting was held on
March 8.

Senator Kina. I notice here from this resolution that you recom-
mended changes?

Mr. VoorHEES. Some suggested changes, and I have a few others
that I would like to put in at the end of my testimony, if I may.

Senator Kina. The principle of the resolution as I read it is that it
is the sense of the Contruction Code Authority, Inc.—it is incorpo-
rated, isn’t it?

Mr. VoorHEEs. Yes, sir.

Senator Kina (reading).

That the National Industrial Recovery act, with proper changes, be cxtended
for a period of at least two years after June 15, 1935.

Further,

. That the act contain a provision granting immunity from civil or criminal
liability to code authorities.

Would that mean grant immunity from antitrust prosecution or
violation of the antitrust laws?

Mr. Vooruegs. Not if they are within the scope of their authority.

Senator King. Have you read this new bill that has been oﬁ‘ereg?
You have, have you not?

Mr. VooraeEs. 1 beg your pardon?

Senator King. Have you read this new bill?

Mr. VoorHEeEs. This S. 2445?

Senator King. Yes.

Mr. VooruEEs. Yes, sir.

Senator King. Did your organization construe that as to absolve
ymi1 frgm responsibility for violation of that act, the Sherman Act,
rather?
hMg‘l.HVOORHEES. The organization did not have time to consider
the bill.

Senator Kinag. You want any immunity from civil and criminal
liability to code authorities. Did you mean by that likewise to repre-
sentatives of the Government?

Mr. VoorHEES. You mean who are members of the code authority,
or generally? You see there are three Government members.

Senator King. The law-enforcing agencies of the Government.

Mr. Vooruees. We did not go beyond the code authority, sir.

Senator Kinag. I see.

Mr. Vooruaees. The purpose of that was we incorporated so that
we could persuade men that they could serve without being subjected
to unfair ethics.

Senator King. In the courts?

Mr. VooruEEs. In the court; yes, sir.

Senator KinG. And the next resolution is—-

That the act be changed to substitute appropriate cuforcement of the code of
fair competition other than by criminal action in the courts.

That was a clear expression, was it not, of the desire that you
should be immune from criminal prosecution under the antitrust act?

Mr. VoorueEs. No sir. That had to do with our belief that
violators of the code could be more readily dealt with if necessary,
to——
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Senator King (interposing). All right, proceed. You said you
wanted to submit some further recommendations?

Mr. VoorRHEESs. Yes, sir.

Senator KiNnG. Do you care to read them?

Mr. VoorHEES. Do you want them now or shall I read them?

Senator KinG. Just as you wish. You may submit them to the
secretary.

Mr. VoorHEEs. I just have a few; and it will not take me very
long to read them.

The Construction League of the United States is an organization
.of trade associations, not individual members, but trade associations,
and I am speaking for them. Also, they asked for appearance for
‘Colonel Hogan, who is chairman, and who is here, and if it is agreeable
I will try and serve both parties.

Senator KinGg. Go ahead.

Mr. VoorueEs. Again, I think it is perfectly clear, but I would
like to emphasize the fact that the code has to do with design and
construction of buildings and not with manufacture of construction
materials. That is entirely outside of this code, with two exceptions,
one is the elevator manufacturers were put under this code and the
entire process from manufacture to installation, and the same with
building granite.

Senator King. And it has been kept under your code?

Mr. VooruEEs. Yes, sir. That is both manufacturing work and
installation. That is one of the exceptions.

Now the industry in 1929—1I think these are understatements—had
something like 3 million employees directly, and 150,000 employer
units, with an estimated volume of business of about $10,000,000,000.

Senator Kina. It would be then substantially the same in 1928 and
19277

Mr. VoorEEES. Somewhere in that same order. Not today; today
it is probably 25 percent of that. It reaches into every village and
hamlet of the country. Some of the men on the code authority think
it is the last resort of the small business man, because there is no
restriction on a man coming into the construction industry or in
going out.

In our code we have no production features, and no requirement as
to who do the work.

Senator Kina. You do not favor price-fixing, do you?

Mr. Voorrgegs. No,sir. And I think it ought to be in fairness said,
8o far as our own product is concerned, it would be almost impossible.
You know how building prices are determined. The contractor takes
estimates, a whole group of specialists. Those are added together.
The final cost comes out of that sort of competition. I know no way
in which you could set up prices, price-fixing, that would be effective.

Also, there is the price for large purchases, I mean from the con-
struction material manufacturer, so there is none in it.

We have a warning against doing work for less than cost, but I sup-
pose anyone can give such a warning.

Senator Kinag. Did you have open prices?

Mr. VooraEEs. These chapters have an open-price filing, but it is
the exception again. In the bidding practices, the bidder 1s invited
and required to submit their bids to a depository for the purpose of
checking their bids to see whether they adhere to them.
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Those bids are made available to bidders, but only to the bidders,
and there is no open price in the full sense of the word.

Senator KinG. Those persons intending to bid have to submit their

rices?
P Mr. VoorHEES. No, sir; after they have bid. They file their bids
simultaneously with a depository, to check so that we can see whether
they have adhered to the code, so that having placed a bid they shall
not have a chance to go ahead and chisel.

Senator KinG. Proceed.

Ar. VoorHEES. But those are not submitted in advance, to any
bureau. They go in simultaneously with the closing of the bids.

Now, the benefits that we believe are in the future, and which are
somewhat evident at the present time are, first, the unification and
integration of this industry, which is so large and widespread.

And, in the second place, throughout the industry, having some
definition which we believe very greatly will improve labor relations
and will improve employer relations. We have in article III of the
code what will prove a charter for very fine industrial relations in the
industry.

One provides for the making of agreements to cover specific areas,
and a specific type of construction work, by mutual understanding
between representatives of the groups of employers and employees.

And the other one is a national construction planning and adjust-
ment board, which is composed equally of employer and employee
representatives, with an impartial chairman appointed as the presi-
dent. We are hoping that through the operations of that board we
will be able to reduce the jurisdictional disputes, which have been the
plague in the construction industry, particularly in building construc-
tion, where there is such a high specialization.

A plan has been well advanced, and when the building trades
department has settled some of its internal difficulties, which have
been very pressing in recent months, I am very hopeful that that
will be put into effect. That is one of the possibilities of being able
to unite in activities, joint activities.

So far as the employers are concerned, the matter of setting up fair
trade practices for bidding, when competitive bids are asked for, it
will be not only to the advantage of the employers, but to all con-
cerned, because a man who takes a construction job at less than cost,
has got to chisel, in the first place on quality an(i in the second place
on labor. That is the only way they can come out.

Senator KiNnc. Some manufacturers, I assume, judging from our
limited knowledge of human nature, are satisfied with a smaller profit
than some other organizations.

Mr. VoorHEES. You are speaking of manufacturers, sir? Just get
what happens in our industry. Every job has a new assembly of
elements. It is rare that you have the same general contractor, the
same architect, and the same special contractor, such as plumbing
and plastering contractors on the same job.

On every job, practically, they are assembled for each job, and then
again reassembled, a different group, for another job.

You see, we do not have a fixed group, any more than you have the
same mechanic going through continuously. There is not a carry-out
through.
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Now, the competition in the industry, it being free and open
competition, makes it so that the members of our industry are satis-
fied at the present time to break even. You see, there is not enough
opportunity—that is what I am getting at—on the competitive situa-
t,ionfi such as where we have to face prices and can acquire a large
prohit.

Senator King. Would you say that was true with the plumber’s
organization?

r. Vooruegs. I would say so. I know of no plumbers who are
well-to-do.

Senator Kina. Or with those manufacturers of plumbers’ ma-
terials? Is it true, that is manufacturing.

Mr. VooruEges. That is outside.

Senator King. Nevertheless, your organization is dependent upon
the plumbers’ supplies, in your buildings, is it not?

Mr. Voorugees. That is true.

Senator KiNng. You would be interested, of course, in obtaining
as low prices as you can, on commodities which you purchase?

Mr. VooruEEs. Yes, sir; very definitely so.

Senator Kine. You think that would present among manufacturers
of plumbing materials combinations, or attempted monopolies of the
prices, or of the output, monopolistic control of the prices, or
monopolistic control of the output?

Mr. Vooruggs. I think that is a temptation that always exists,
everywhere. ‘

And, I am inclined to think from what I know, that it is not ve
successful. Somebody breaks out whenever that action is attempted.

Shall I cover some of the further matters, or shall I leave them here?
They are very brief.

Senator King. Just as you wish.

Mr. Vooruees. You have referred to the matter of the liability
of the code authority, so I will pass that over.

We are suggesting, under section 2(c), the definition of ‘‘truly
representative’’, that that be clarified, so far as we are concerned, by
limiting truly representative to those who are regularly engaged in the
industry. In our industry a man may come in and do a little work
and then disappear. We want some further definition of that sort.

Then we would like to see some provision under the enforcement
section 12 that would permit a code authority to take the case of a
code violation directly to the United States district attorney, in the
place where the alleged infraction of the code occurred, so as to pro-
vide for a very prompt determination.

Senator KiNGg. For criminal prosecution?

Mr. Vooruegs. We would prefer that they were not criminal
prosecutions, but whatever the enforcement of the law may become;
that is, I am talking for decentralization of the provision.

Senator Kina. That is to say, you are not in favor of making those
who are interested in the industry the judge and jury of alleged
violators of the code.

Mr. Vooruees. When those interested in the industry have
exhausted the powers of persuasion—I mean honest powers of per-
suasion and nothing else—then I think they are out except as com-
giainalrllts, if you will. No, sir; I certainly do not think that would

well.
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Senator K1ing. Do you believe that in being a part of your organiza-
tion you must have that insignia in order to be considered in good
standing and be competent to bid on contracts of the Government,
or municipalities, or States?

Mr. VooruEeESs. Our code has not provided for that provision of the
“blue eagle.”” Under the P. W. A. operations, as you know, the
certificates of compliance are required.

The last suggestion we would like to make is it shall be added in
section 7—1 think it is (b)—a paragraph which provides for collective
bargaining by representatives of employers and employees selected
by & majority of those veting at an election when all employers and
employees affected have been given an opportunity to vote.

Back of that, if I may just explain a moment, we provide for these
area agreements. For example, the first one was in the mason con-
tracting division in the city of New York. That was five counties of
New York City, and set wages, hours, and conditions of employ-
ment. The question that we would like to provide for is a proper
determination of what constitutes the truly representative; that is, it
seems to us that not trade associations and not unions should be dele-
gated with that unless they can properly show it. In other words, in
an industry of our sort we think another situation might be well set
up to take care of it.

Senator Kina. Would you favor the policy and laws to compel the
policy to be enforced that the majority may coerce or compel the
minority to accept the decisions of the rest?

Mr. VooreEES. It seems to us that that is a general provision we
are all under in all political actions. If we have the opportunity to
vote and are in the minority, we carry on even though we are in the
minority.

+ Senator King. If a majority should support a policy affecting the
independence of individuals socially or religiously do you think the
majority should govern, or if a majority insists on voting the Re-
publican ticket, would you insist that the minority also do the same?

Mr.5VoorHEES. I would limit it to actual provisions of the code.
Being a Republican I would resent that; I like to vote Democratic
occasionally.

May I leave these papers with the secretary?

Senator Kinag. Yes, sir.

(The papers referred to will be filed with the committee.)

Senator Kina. Mr. Q. Forrest Walker.

(The following letter was subsequently submitted by Mr. Voorhees.)

ConstrucrioNn Cope AuTHORITY, INC.,
Washington, D. C., April 15, 1985.
SENATE FINANCE COMMITTEE,
Senate Office Building,
Washington, D. C.
(Attention of Hon. Pat Harrison, chairman.)

Sirs: The Construction Code Authority feels it necessary, so that the Senate
Finance Committee may be advised, to answer on behalf of the construction
industry the statement of the National Association of Real Estate Boards regard-
ing the application of the National Recovery Act, and particularly the attack
made by this group on the Construction Industry Code.

The National Association of Real Estate Boards sponsored a Code for Land
Development and Home Building which is still pending approval in the National
Recovery Administration. This proposed code is composed of certain functions
of recognized industries, viz., real-estate operations as applicable to distribution
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and sales; construction as it applies to building dwellings for sale or rent; and
banking as it applies to transactions in mortgages. It is the uniting of these
functions of other industries used primarily to further a selling plan that forms
the basis of their claims to the standing of a trade or industry as required under
the terms of the National Industrial Recovery Act.

Home building is one of the major features of the building branch of the con-
struction industry. The proponents of the proposed Code for Land Develop-
ment and Home Building claim that from one-third to one-half of the single-
family dwellings are constructed by realtors. It is our opinion that less than 25
percent of the homes annually built in the United States are built by the pro-
ponents of the proposed code. By far the greater number of homes are built by
members of the construction industry.

Speculative home building has been one of the greatest disturbing factors in
the construction industry, not only from a labor standpoint but from a value
standpoint. It is largely due to this speculative feature that the various Federal
Home Loan Corporations had to be created in order that Americans could still
own thgir homes and not lose all their life’s savings which they had previously
invested.

It has been found essential to public welfare to divorce banks from agencies
selling securities. It should be equally desirable to divorce building from those
selling mortgages thereon. Many speculative builders have derived an unfair
profit in the 3-year financing and refinancing of mortgages. To overcome the
repetition of these 3-year commissions the Federal Government has deemed it
necessary itself to grant a 15-year amortization plan. When a family builds a
home of its own it is careful to see that the house is built in accordance with its
needs and requirements. When a house is built by a speculative builder who
does not know who will purchase or live in it, the individual pride of ownership
is absent. It is the recognized function of the construction industry to construct
homes as required. It is the function of the real-estate operator or broker to
sell this structure as and when completed. The builder or contractor is a
producer; a realtor is generally a distributor.

The construction industry offers no bar nor does it prevent anyone from
operating under the Construction Code so long as the uniform rules of conduct
are observed. There appears no logical reason for separating the construction
of houses and the preparation of land therefor from the construction industry.
The proposed Code of the Land Developers and Home Builders would disrupt
all elements of the construction industry including planners, contractors, material
dealers, and labor.

The objections to the Construction Code as contained in the statement to the
Senate Finance Committee by the National Association of Real Estate Boards
present no particular problem nor work any undue hardship.

The question as to whether development of land or construction of homes is or
is not interstate commerce is amply covered in the proposed bill 8. 2445 extending
the National Industrial Recovery Act.

Regarding the claim: that is made that ‘“the Construction Code seeks by defi-
nition to control activities not commercial in character’’ we wish to advise the
committee that certain exemptions from the Construction Code have been granted
to farmers and others; however, no exemptions have been granted which permit a
speculative huilder to build homes on a different basis from that on which the
larger majority of homes are built.

Referring to the allegation that ‘‘construction is not an industry’’, we wish to
advise that construction is not only an industry but, in importance, is second
only to agriculture and is codified as an industry in its entirety, not as a component

art of any other industry, which is entirely in accordance with the National

ndustrial Recovery Act. ~No stronger indication can be given that construction
is an industry than the fact that the Congress of the United States in the passage
of the Work Relief Act has used construction as a basis for work relief and re-
covery. It has always been recognized that construction is an industry. The
primary importance of the code lies not in establishing construction as an industry
but in bringing about its integration and coordination.

The National Association of Real Estate Boards asserts that ‘‘the Code
Authority of the Construction Code is not representative.” The reason they
express is that the business of land development and home building is not rep-
resented. Your attention is invited to the fact that a member of that group
gerves 88 & member of a divisional code authority of the Construction Code.
Further, under the provisions of the Construction Code, if this group qualifies

119782—35—pT 6——11
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with sufficient representation to become a chapter of the code, a representative
is automatically seated on the Construction Code Authority and becomes a
member with full privileges. As set forth above, at least 75 percent of the homes
built in this country are constructed by contractors who are members of the
construction industry as codified. The National Association of Real Estate
. Boards represents less than 25 Eercent of home building of the country, but as
such attempts to dominate the field of home construction.

It is alleged that ‘“the Construction Code levies forced contributions on those
not represented in the code authority.” We fail to understand on what this
point is based as to our best knowledge this g&ljxp has contributed nothing to the
cost of administration of the Construction e. The National Industrial Re-
covery Act contemplates that the expenses of administration of the codes be
borre by the members of the industry. All regulations of the Construction Code
regarding contributions to the support of code administration are entirely in
accordance with the act and with the regulations of the National Recovery
Administration covering such matters.

It is alleged that ‘“the Construction Code is impractical because it cannot be
administered.” The Construction Industry Code represents the integration of
the industry and is a charter of fair trade practice and regulations for the govern-
ment of this industry in its entirety. It consists of the basic code, known as

- ““Chapter I, which covers general rules and regulations for the government of
the industry and the rules governing the relations between employers and em-
ployees. In addition to this basic code, eath division of the industry has a
separate chapter which includes rules necessary to the particular problems of its
branch. Progress in administering this code has been more successful then has
been contemplated in the integration and coordination of so great an industry.
We have pioneered in the field of employer-employee relations in the provision
for area agreements and in the establishment of the National Construction
Planning and Adjustment Board on which industry and labor have equal rep-
resentation.

Contention is made that ‘‘the Construetion Code is decreasing employment.”
The allegation that the Construction Code is responsible for any decrease in em-
ployment is unfounded. In fact, the code has increased employment and cannot
hi any v;ay be held responsible for any decrease in home construction or em-

. ployment.

It is further contended that ‘“the Construction Code has increased the cost of
construction.” This cannot be substantiated as the Construction Code nor any
of its chapters provide for any price fixing or production control. The only
possible justification for making the charge that the Construction Code has in-
creased construction costs is that this code has eliminated the sweating of labor
by establishing a 40-hour maximum week and a 40-cent minimum hourly wage.

With respect to the allegation that the Construction Code is averse to public
interest because the effects of the Home Loan Bank, the Home Owners’ Loan
Corporation, and the National Housing Act have been nullified by price increases
thus placing home ownership out of range of the average citizen, your attention is
respectfully directed to the fact that the Construction Code does not embrace
materials, therefore, any price increase with respect to materials must be charge-
able to some factor other than the Construction Code. May we again repeat
that the Construction Code has increased cost only by the establishment of a
40-hour week and a 40 cents an hour minimum wage. It is respectfully presented
that this increase is infinitesimal when compared with the average cost that the
prospective home buyer is called upon to pay in the purchase of a home from a
speculative builder governed by no code, particularly with reference to the original
cost of the land and the price at which it is included in the final sale. Likewise,
in the actual building of the structure the opportunity of using the cheapest
material and workmanship that it is possible to secure exists, and lastly, the
finance charges including a possible resale of existing mortgages at a discount
which is all part of the price the buyer pays for the home.

In conclusion, this attack upon the Construction Code can only be construed
as an attempt by a minority group to exclude itself from all rules and regulations
of the National Recovery Administration so that it may proceed without inter-
ference with the above-outlined practices, to the detriment of the consumer.

Respectfully submitted,

S. F. VooRHEES,
Chairman Construction Code Authority, Inc.
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STATEMENT OF Q. FORREST WALKER, ECONOMIST OF R. H.
MACY & CO., INC.,, NEW YORK, N. Y.

(The witness was first duly sworn by the chairman and testified as
follows:)

Senator King. Give your name and address, please, to the reporter.

Mr. WaLkER. Q. Forrest Walker, economist for R. H. Macy & Co.,
Inc., New York City.

Mr. Chairman and ladies and gentlemen, I do not propose to-
take up a great deal of your time. I wish to read a brielP statement
and outline our position on this particular bill.

Senator KinG. You represent R. H. Macy & Co.?

Mr. WaLkER. I represent R. H. Macy & Co., Inc., a department
store. :

Senator King. A department store of New York. They have a
store outside of New York?

Mr. WaLker. L. Bamberger & Co., of Newark, N. J., a large de-
partment store, and we havg financial interests in two other smaller
stores, one, the Davison Paxon Co. in Atlanta, Ga., and the LaSalle
& Koch Co. at Toledo, Obhio.

We appear today to present a brief statement in opposition to the
extension of N. R. A., any extension of N. R. A. which will sanction
direct or indirect price fixing and monopolistic practices by industrial
groups acting in concert under the so-called ‘‘codes of fair competi-
tion.” Wae believe that for the duration of the emergency, there are
sound reasons for the continuation of the labor provisions of the present
statute, but the continuation of the so-called ‘‘fair-trade Eractice”
provisions as incorporated in most codes is contrary to the public
interest and should be promptly abandoned.

The broad theory of the National Industrial Recovery Act is based
on the idea that a new and wholly salutary economic system can be
constructed on the principles of benign cooperation under codes.
Slowly we are beginning to realize that when individual groups meet
to solve their economic problems, they are not dominated by broad
social purposes. Only in the ideal state will the natural and human
objectives of controlling the price-making process for selfish ends
ever be absent. It is axiomatic that the worst possible substitute for
competition is the enlightened self-interest of the industrial or trade
group. Now in its practical meaning, monopoly is not limited to a
single enterprise or to a small group; it can often be more potent when
exercised by a combination of dominant enterprises under the mask
of a code of fair competition. Beyond question, Mr. Chairman, no
single piece of legislation has done more to foster monopoly and
monopolistic practices. In this legislation we have outstripped Ger-
many in the promotion of cartels.

It is our opinion that we cannot wisely grant such broad powers to
industrial groups without setting up government machinery to direct
and contrcﬁr their activities in the public interest. Manifestly, it is
impossible for government to provide protection against the abuse of
power over the entire industriai) front. We cannot provide regulator
control of all industry from powder puffs to iron and steel and still
maintain economic liberty under a democratic form of government.
Therefore, the only effective public protection against the evils of
monopolistic practices under codes is the prompt restoration of the
antitrust laws.
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There is no opportunity here to outline and explain the manifold
ramifications of price fixing in nearly all codes. Perhaps mere inci-
dental comment on the use of the open-price association as a means of
price control may be helpful. ] ]

_ As originally conceived some years ago, the open price association
simply contemplated the filing of prices received in past transactions
with a central authority for the purpose of affording a guide to the
actual prices at which the bulk of production had moved in a past
geqod. The purpose was not to suppress competition but to afford a

asis for the continuance of more intelligent competition. In the
Maple Flooring Manufacturers Association case (268 U. S. 588), the
United States Supreme Court handed down a decision which was a
forward-looking recognition of its lawful purpose. The court set
forth the guiding principle of lawful trade cooperation as follows:

We decide only that trade associations or comhinations of persons or corpora-
tions which openlv and fairly gather and disseminate information as to the cost
of their product, the volume of produection, the actual price which the product
has brought in past transactions, the stocks of merchandise on hand, the approxi-
mate cost of transportation from the principal point of shipment to the points
of consumption, as did these defendants, and who as they did. meet and discuss
such information and statistics without however reaching or attempting to reach
any agreement or any concerted action.with respect to Frices or production or
restraining competition, do not thereby engage in unlawful restraint of commerce.

There has been complete failure in N. R. A. to recognize the limits
of this decision. In neither the administrative order of June 9, 1934,
nor any subsequent action which has come to our attention, has there
been any effort to restrict the filing of prices to prices received in
past transactions. It is true that the worst features of the waiting

eriod have been eliminated with respect to codes approved since
gune 9, 1934, and also with respect to those in which open-price pro-
visions were pending prior to that date, but in the most important
codes already in force on June 9, 1934, the waiting period has been
retained. In their present form, with or without waiting periods,
the open-price associations serve no main lawful purpose. They
permit filing of present and future prices and are not limited to past
prices. They constitute an approved device under which business
men today feel that they are at complete libertIy to enter into price-
fixing agreements, express or implied, with full immunity from our
basic laws against restraint of trade. It requires an exceedingly
naive and simple faith in human nature to believe that the filing of
present and future prices does not lead to wholly unwarranted re-
straints clearly contrary to the express language of N. I. R. A.
against the promotion of monopolistic practices.

If there was ever any doubt about the price-fixing character of
open-price associations as incorporated in approved codes, that
doubt was removed by the administrative order of June 29, 1934,
relative to bids on public contracts. This order was made necessary
to meet the condition caused by uniform bids on public contracts.
When the law requires that a bid be awarded to lowest responsible
bidder, it is impossible to solve the riddle when all bids are alike.
Under this order, members of an industry were permitted to depart
from their posted prices by not more than 15 percent when biddi
on public contracts. If after investigation, it was found that the order
caused destructive price cutting, the tolerance was to be limited to
5 percent. As originally interpreted, the lower prices were to be
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made available to all buyers; but later interpretation seems to have
denied this advantage to all except governmental buyers. It is
apparently considered good business to allow the taxpayers to bene-
fit by Government purchases at lower prices, but to extend the
principle to private contracts when conditions of purchase are the
same or very similar, is apparently considered bad economics.

Under the Book Code and the Tobacco Code, permission has been
granted to publishers and manufacturers to control resale prices.
Under the Retail Drug Code, the price-making process has, in effect,
been vested in the drug manufacturer. Quite apart from the well-
known economic absurdity of such price control, we have been unable
to discover any provision of the National Industrial Recovery Act
which would authorize such complete abandonment of competition in
distribution.

Senator King. What do you mean exactly by that, ‘‘competition
in distribution’’?

Mr. WaLkER. If everyone sells at the same price, at retail, there is
no competition in retail distribution. Resale price maintenance al-
ways has been held illegal by the highest courts. Its economic merits
and defects have been exhaustively argued before congressional com-
mittees and during the past 30 years Congress has always refused to
enact legislation permitting this practice.

Under some 30 codes we have permitted industries to disregard
their fixed prices when selling abroad. We have sanctioned mechan-
isms to boost prices for the domestic consumer and at the same time
have permitted complete freedom to sell at any price in foreign
markets.

It is a proven fact that during this depression the industries whose
prices have been made most flexible have suffered the least diminution
of production and employment. If we are to aid recovery, we must
facilitate free and open competition and let prices adjust themselves
naturally to existing levels of demand. When prices are rasied by
price-fixing devices and monopolistic practices, we arbitrarily curtail
the amount of goods which the public can buy. Reduced consump-
tion means lowered production. Lowered production means less
employment and mounting relief rolls. Beyond all question of doubt,
our codes with their direct and indirect price-fixing controls have
become one of the most powerful forces retarding economic recovery.

For this all-important reason, even if there were not others, the
new act should be limited to labor provisions solely. Such provisions
are the only ones of a true emergency character which require the
present attention of Congress. The time will come no doubt when
the beneficial features of the trade practice conferences of the Federal
Trade Commission can be embodied in trade association legislation
along lines which properly safeguard the public interest. Such perma-
nent legislation requires the fullest possible public discussion. It has
no emergency character and can well await further progress toward
recovery.

Now, Mr. Chairman, in view of the fact that a full presentation of
the price-fixing devices in codes would take days and tax the strength
of the committee as well as the witness, I want to request permission
to incorporate in the record my address of June 9, 1935, against price
fixing at the time of the public hearing of the N. R. A., if you have no
objection.
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Senator Kinc. There ig no objection and it may be inserted in the
record.
(The address referred to is as follows:)

Tax Case AcaINsT PricE Fixina UNpER CoDESs

Address by Q. Forrest Walker, Beonomist of R. H. Maey & Co., Inc., at publie
hearing on price fixing before the National Industrial Recovery Board, at
Washington, D. C., on January 9, 1935

This is the most important public hearing ever held under the National Indus-
trial Recovery Act, because it deals with the basic principles of the competitive
system. Economic liberty rests on the right of private contract, and the essence
of all private contracts is the price. We have long recognized the necessity for
abridgment of the right of private contract in the railroad and public-utility
fields, because these industries naturally are vested with monopolistic charac-
teristics. Both Federal and State Governments have intervened in our economic
life to set up certain minimum labor and public-health standards. It has also
been our public policy to protect freedom of contract in industry and trade from
impairment and possible destruction by monopoly. Prior to this act the essential
aim of government has been to preserve and enlarge individual opportunity and
to stimulate private initiative by promoting price freedom.

INDIVIDUAL AGAINST GROUP SBELF-INTEREST

The competitive system is not wholly perfect, but it is the only economic
system consonant with the spirit of democratic institutions. Under the National
Industrial Recovery Act we have sought to improve, and possibly to supplant,
this system by a new economy, based on the theory of benign cooperation. This
theory is not new, for it has been tried again and again by all commercial peoples.
Economic history is replete with the records of its failure. Economiec institutions
can be torn down and rebuilt, but there is no possibility of reconstructing human
nature. We are beginning to understand that when individual groups gather
to plan their economic salvation, they are rarely dominated by a broad social
purpose. The natural and thoroughly human objective is to control and regulate
the price-making process for the benefit of the group rather than the general
public. If we eannot trust the self-interest of the individual in price making,
the worst possible substitute is the enlightened self-interest of the industrial or
trade group.

CODES FOSTER MONOPOLY

Our codes are chiefly charters for the elimination rather than the improvement
of competition. We have wandered far from the original ﬂurpose of eliminating
unfair competition based on starvation wages, unduly long hours, and child labor.
The prime objective of the so-called ‘‘business statesmanship’’, which urged
relaxation of our antitrust laws, has been to limit,abridge,and circumsecribe price
freedom or private contract by nearly every direct and indirect restraint which
human ingenuity could devise. Beyond question, our codes tend to foster
monopoly and monopolistic practices, and they harass and oppress small enter-
prise through the economic tyranny of trade majorities. e have largely
removed the price-making process from the *Collective wisdom, error, judgment,
and mistakes of a free market’’, and we have placed upon government the impossi-
ble task of protective intervention at the crucial points of competition on a
million business fronts. If we persist in price fixing, our benign cooperation
must be displaced ultimately by a malign paternalism which will arbitrate the
economic destiny of all private enterprise.

FREE-BORN AMERICAN ENTERPRISE

It is probably not a mere coincidence that the decline in industrial production
in 1934 closely followed the practical completion of codification. The plain fact
is that our codes have become complicated mechanisms for artificial, arbitrary,
and capricious price controls. They have increased price disparities and set up
in the business structure a new series of stresses and strains which threaten eco-
nomic equilibrium. They shackle industry and trade at a time when credit is
superabundant and when deferred demand for the products of industry, due to
the depression, is at the highest peak in our business history. They have raised
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prices, retarded physical production, and delayed improvement in employment
conditions. We may well paraphrase Rousseau and say: ‘ American enterprise
was born free under our Constitution; and everywhere it is in chains.”

THE BARE, CRUEL FACTS

It is reported that a recent analysis of the 677 codes and supplements now in
effect shows that 51 prohibit ‘ destructive price cutting’’, 96 provide for minimum
prices in emergencies only, 12 l'Five power to the code authorities to establish
minimum prices with cost restrictions, and 352 prohibit selling below cost. In
at least 137 codes we find open-price associations. Many codes restrict produc-
tion and several limit new investment in the industry. Scores of others restriot
selling terms and otherwise raise prices and costs. When the historian of the
future examines these charters of price slavery, he may conclude that the chief
obljective of American business in 1933 and 1934 was to make profits by selling
below costs. He may marvel at the strange spectacle of the country which gave
mass production to the world seeking to freeze its costs at the low production
levels of this depression. Perhaps he will write another chapter to show once
again how a great commercial nation has tried the futile experiment of attempting
to solve its Problems by regulation and control of prices—the symbols but not
the causes of economic maladjustments.

THE SIMPLE FUNDAMENTALS

Since the main purpose of this hearing is to discuss basic principles, it may be
helpful to consider price fixing in its broadest aspects and then proceed with analy-
sis of particular price restraints. In all of our price-fixing experimentation under
these codes, we have largely ignored the simple fundamentals of competitive
price makin%. The economist defines price as exchange value expressed in terms
of money. In other words, it is the monetary exgression of the meeting point of
supply and demand. We may of course change the monetary yardstick, but that
action does not solve the fundamental problem. We should know that unless
we can control the supply of and the demand for goods and services, all efforts
to fix and control prices are grave economic blunders. This is not esoteric dogma,
unless the plain truth is esoteric. More than a century ago, Pelatiah Webster,
in his Political Essays, said:

“It is not possible to form a limitation of prices which shall be f‘ust and there-
fore the whole scheme necessarily implies injustice * * * It is not more
absurd to limit the precise height to which a ship shall be fixed at a wharf, where
the tide is constantly ebhing and flowing. A great force will be required to keep
the ship from rising or falling with the tide, and a mighty little use to pay for the
trouble; besides the probability of more severe damage which the ship must incur
by the application of the necessary force, * * *’

REVIVING THE TRUST AND POOL ERA

Under many of these codes we have attempted to harness the economic tides
by a wide variety of production controls. We place limitations upon machine-
hours, the number of shifts, the installation of new equipment, assign quotas,
fix basing points, and otherwise restrict production by all of the time-worn
monopolistic devices which flourished in the trust and pool era prior to the Sher-
man Act. We have raised prices by these methods, but we have also choked the
demand which we cannot control. These devices are doomed to economic failure
because they can operate only to foster special privilege, destroy initiative and the
opportunity for private profit. We cannot safely grant such power to code
groups, because, in effect, it is the grant of power to control prices. Our so-called

‘business statesmanship’’ has created a system which, if not promptly abandoned,
must ultimately compel complete governmental control of private business.

PRICE FIXING I8 A PROP

One of the chief objectives of our code makers has been to prohibit ‘‘destruc-
tive price cutting.” It is important to understand the precise meaning of this
term. We may dismiss from consideration all price cutting undertaken with the
intent and effect of fostering or promoting monopoly. Adequate legal means
have always existed to prevent this practice. Clearly, this is not the kind of
price cutting which the code makers have had in mind. Close examination of
code hearings shows that this term chiefly connotes the objections of particular
groups within an industry to the prices of other groups. We have built up a



1986 INVESTIGATION OF NATIONAL RECOVERY ADMINISTRATION

strange eoonomic dootrine to the effect that a competitive price lower than that
of the dominant group within an industry is necessarily an unfair price. We
have sought to remove the normal hazards of business competition and substitute
a price-fixing prop. Under several codes price-fixing devices have been adopted
which effectively prevent or retard the building of increased volume by lower
prices. Our codes operate to raise instead of to lower unit costs.

WHEN I8 AN ‘‘BMERGENCY’'?

In 96 codes price fixing is to be invoked only in emergency cases. The plea of
emergency is the perennial demand of the high-cost producer and the price fixer.
In. several industries which have been granted emergency-price protection, the
alleged emergency is a chronic condition. In itself, it is not the peculiar product
of this depreasion. If there was ever a time when governmental policy should be
directed to avoid the dangers of artificial price disparities, it is in the early stages
of recovery from a great depression. Nascent demand is never more easily de-
stroyed than when it is hemmed in by price barriers.

We have never hitherto supported the doctrine that internal trade can be
promoted by setting up the counterpart of protective tariffs in each branch of
domestic industry and trade. The most specious plea advanced for emergency

rice protection is that it is needed to meet the code minimum wage requirements.
f A and B pay the same wages, neither A nor B needs special price protection
because the increase in labor costs, if properly enforced, applies to the whole
industry. If they represent the marginal fringe of industry and cannot exist
without price protection, it is not sound public policy to support such groups.
There is no reason why an entire industry should be hamstrung to protect its
marginal fringe from the cost burdens of the low minimum wages of the codes.

THE GENTLE ART OF PROTEST

We should not overlook the sgfcial activities of code groups in the gentle art
or promoting an emergency. ecently we received a letter from one code
authority asking us to send a telegram to Washington urging that the industry
be granted price fixing. The letter very helpfully stated just how our telegram
should read, but it also cautioned us not to fallow the exact wording because
that might create suspicion of collusion. Some months ago, after an official
statement against price fixing, it was reported that a deluge of protests reached
Washington. This is a perfectly natural result for the price fixers are the best
organized of all industrial or trade groups. Within an industry, the opposition
of certain groups to price fixing must often be carefully concealed for fear of
antagonizing important groups. The consuming public, except perhaps State
purchasing agencies, is altogether too unorganized and inarticulate to give
effective support to the restoration of price freedom.

ABRBITRARY AND CAPRICIOUB COSTS

In nearly half of our codes we prohibit sale below costs. There are wide
variations in the determination of these costs. Some codes stipulate that the
minimum prices shall be “fair and reasonable.” Others set the minimums at
the ““lowest reasonable cost of production,” the cost of the ‘‘lowest cost repre-
sentative firm”’ and the ‘‘weighted average cost.”” All of these average or typical
costs are inherently arbitrary and capricious. We know that many efficient and
favorably located plants have costs below the averages. When we establish such
“floor levels” we give the low-cost firms great financial advantage and we per-
petuate in the marginal groups production activities which sooner or later intensify
the competitive problems of the industry. Recent suspension of this price-fixin
plan in the lJumber industry is a belated but wholly encouraging recognition o
the fallacy of such plans.

THE COST-FINDING RIDDLE

In the majority of the manufacturing codes the minimum price for competitive

urposes is the manufacturer’s individual cost. In general, these costs are to
ge determined by uniform and standard methods of accounting, approved by
independent accountants, or the code authority itself, and subject in each case
to tg:n final approval of the Administrator. In manufacturing there is usually
little difficulty in ascertaining raw material and direct labor costs, but the deter-
mination of & proper basis for computing overhead costs is an intricate and
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difficult protilem. In cost formulas some allowance for overhead is usually man-
datory and if the Recovery Administration is to approve these costing methods,
it is required to give its sanction to arbitrary and uniform percentages or allow-
ances for this important item in costs. Fortunately, few of these standard
aystems have been ap(rroved by the Recovery Administration. We may illus-
trate the price-fixing dangers in such formulas from the standard cost methods
recently approved for one industry.

UNCLE S8AM A8 “COST ACCOUNTANT”

The details of this formula have been printed in a booklet which was circulated
to the industry. In giving examples of the determination of costs, a 50 percent
allowance for overhead costs is used, although the fixed minimum allowance for
overhead is set at 33'% percent. At page 2 of the original draft, we find this
statement:

‘‘Any concern actually able to produce their product at a cost less than 33}
percent above the total cost of raw materials and direct labor will be compensated
through the additional margin of profit between cost and selling prices.”

At page 2 of the final release, there is this comment:

‘““However, no percentage shall be used less than 33% percent even though the
actual budget figures would suggest a lower percentage figure.”’

The booklet gt‘)les state, however, that the low cost manufacturer may obtain
relief if he is willing to submit his figures to an agency of the code authority and
prove that he can properly figure a lower overhead cost. Obviously, there is no
encouragement for him to take this course of action when the code authority is
composed of his principal trade competitors. We can, of course, eliminate much
ignorant and stupid pricing by more intelligent ecosting; but there is grave danger
in uniform costing which requires a fixed minimum addition for overhead costs.
The onus of fixing the overhead allowance, or a substantial part of the final price,
is placed directly upon a governmental agency. Morever, the uniform percent-
age must inevitably be an arbitrary and perhaps capricious allowance which sub-
stantially usurps the right of private contract, even though cumbersome processes
of administrative relief are provided.

CONBTANT OR VARIABLE COSTS?

The fundamental defect of all cost restrictions, however, lies in the complete
failure to recognize differential and residual costs and joint costs. In less techni-
cal language we may say that certain costs in manufacturing are relatively
constant regardless of the volume of business done, and other costs vary directly
with volume. We describe joint costs as those costs incurred in connection with
production of byproducts. We cannot here discuss the refinements of cost ac-
counting, but we can illustrate the broad significance of constant and variable
costs. Certain costs are fixed or constant, such as real-property taxes, deprecia-
tion, part of maintenance, etc. Other costs, such as material and direct labor
costs vary with the volume of output. Within a single industrial group, there
are wide variations in these two kinds of costs and in the single company producin
several articles there are also wide differences. The plant constructed in a perio
of high commodity prices has a heavier dollar depreciation burden than one
constructed at low costs. Property taxes are often high in one locality and low in
another. Similarly, dollar depreciation of equipment varies from plant to plant.
It is a fundamental error to extend a cost restriction beyond the cost of materials
and direct labor, because every dollar of income over and above these direct
costs contributes to the reduction of overhead costs. For the most part, all
cost restrictions, if enforced, constitute crude and absurd restraints upon com-
petitive industry. They are the E:aythings of impractical theorists and far more
dangerous to the public interest than the natural intuitions of business men.

WHAT DOES THE FIRST CAR COST?

We have given scant consideration to the practical implications of these cost
restrictions. Unit costs are functions of production. The first automobiles which
come off the assembly line could not be sold if the minimum price were fixed at the
instant cost of production. The producer never knows whether the price asked
will repay cost until he knows the number of units he can make and sell. If he has
overestimated demand, every single car may be sold below its true cost for several
months, perhaps years, before he builds a production volume which will show a
profit. If a manufacturer wants to sell below his costs during a slack season, to
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keep his plant organization intact, he is violating his code. Again, if he wants to
out below total cost to stimulate demand in the hope of ﬂﬁng enough additional
volume to achieve a final profit on his entire output, he been guilty of a code
violation. As it has been said, ‘It is often less costly to produce and sell at a loss
than not to produce and sell at all.”

‘A ROSE BY ANY OTHER NAME”

Generally, these cost restrictions constitute the rankest kind of economie
quackery. They operate to kill initiative and prevent adjustment of price to
existing demand. They are the product of emotional strain and half-baked ideas
of the economic nature and significance of industrial costs. We need not band
words in an effort to differentiate this kind of price fixing from other types. e
may attempt to sanctify it with euphonious names of one kind or another, but the
fact remains that underneath it is insidious price fixing.

1,500,000 MUTUAL SPIES

One would be perversely blind not to recognize that violation of these pro-
vigions has been widespread, that no effective machinery has heen or can be set
up by the Government, and that no effective machinery has been or can be set
up by anybody to detect and punish vielators. In the retail trade, this is especi-
ally true. It is impossible without an enormous and costly organization to
police the 1,500,000 retailers throughout the United States. Nor can trade
R(l)licing be substituted for impartial but impossible Government enforcement.

erchants should not be put to spy upon each other. Such a system breeds
ill will, animosity, and favoritism. ]{ocal code authorities cannot, by the nature
of their composition, he impartial or be permitted to determine who should or
should not be prosecuted for violation.

At the first public hearing on the Retail Code, we stated:

Trade ‘‘lynch law’’ administered by competitors, may be substituted for the
pre‘;;lqntbp?cedxlre of fair and orderly investigation by an impartial and responsible
public body.

Experience has amply justified that warning. Nor can these price-fixing pro-
visions, particularly in the retail trade, be policed by manufacturers. In the
drug trade, where this is done to some extent, it enables the organized manu-
facturers to coerce small retailers into obeying their price-fixing mandates with
the alternative of prosecution or immunity in the hands of the manufacturers.

REMEMBER PROHIBITION?

The whole system breeds oppression, hypoerisy, evasion, trade feuds, and a
trade-feudal system, and above all, that contempt for law which inevitably
follows widespread nonenforcement. Moreover, if these price-fixing provisions
could or should ever be enforced, we would have to build many more
institutions to house the code violators.

A8 TO CASH DISCOUNTS

Price fixing in manufacturing codes has not been limited to the establishment
of floor levels, or minimum prices. In scores of codes we have fixed arbitrary
cash discounts, and in many instances we have reduced discounts which have been
accepted practice for many years prior to this depression. There has been
general failure to recognize that so-called ‘‘cash discounts’’ are not merely com-
pensation for prompt payment of invoices, but rather a method of pricing. We
need not repeat the arguments we have made so often in code hearings. Even
if we oonced% there have been abuses, there is no known method of setting uniform
discounts which does not result either in hidden price increase or in wholly unjus-
tified encroachment upon the right of private contract. We can build a dam
across the stream of bargaining, but the water inevitably rushes over or around
or seeps through.

‘““OPEN COVENANTS” TO FIX PRICES

Perhaps the most dangerous of all price-fixing devices in manufacturing codes
is the open price association, now incorporated in approximately 137 codes. We
outlined our objections to this form of price fixing in some detail at the group I1
hearing last March. Since that time there have been minor changes which have
met some of our objections, but they have not materially altered the price-fixing
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character of these open price associations. The administrative order of June 9,
1934, has not been extended to cover cpen-price associations incorporated in prior
codes. In alarge number of industries, the waiting-period device is still retained,
and prices of all vendors are filed with the code authority and not with a dis-
interested third party. There has been complete failure to observe the guiding
principles set forth by the Supreme Court in the Maple Flooring Manufacturers”
Association case (268 U. S. 586). We have not limited the filing of prices to past
transactions, but we have made the open price association the method for pro-
moting collusion on present and future prices. We have permitted this method in
a wide range of industries where its use can foster only monopolistic practices.
It should be promptly stricken from all codes and only reinstated when properly
circumscribeg to prevent unlawful use. The need for this change is apparent to
all purchasing agents because never before has there been such striking uniformity
of prices for important commodities.

RETAIL PRICE-FIXING SCHEMES

We may now turn to a consideration of price-fixing devices in the more impor-
tant retail codes. In the general retail code the bottom limit of competition is net
invoice cost or market, whichever is lower, plus 10 percent to Partially cover labor
costs. In the Retail Drug Code, it is fixed at the manufacturer’s wholesale list price
in dozen lots. In cigarettes we find a cost-plus basis and in cigar retailing, the
manufacturer’s list price. In the book-selling trade, the principle of resale price
maintenance is approved. In retail lumber, coal, groceries, and automotive ve-
hicles there are various price restraints on competition. At this hearing, we may
discuss only some of the basic principles of price fixing found in these codes.

‘‘ONE MAN’s MEAT”

Inconsistently, the most ardent retail supporters of the loss limitation sectionr
in the general retail code are bitterly opposed to all forms of price fixing in manu-
facturing codes. The purpose of article VIII of the retail code is to eliminate the
use of loss leaders. No greater tempest in the distribution teapot was ever brewed
than this contest over loss leaders. It is difficult to get any common agreement
a8 to the accepted meaning of the term. It may mean the sale of an article below
net invoice cost, below net invoice cost plus the average cost of doing business in
the trade, or below net invoice cost plus the average selling costs of the individual
retailer. These conflicting viewpoints are very delicately reconciled in the retail
code in this language:

‘“In order to prevent unfair competition against local merchants, the use of the
so-called ‘loss leader’ is hereby declared to be an unfair trade practice. These
‘loss leaders’ are articles often sold below cost to the merchant for the purpose
of attracting trade. This practice results, of course, either in efforts by the
merchant to make up the loss by charging more than a reasonable profit on other
articles, or else in driving the small merchant with little capital out of legitimate
business. It works back against the producer of raw materials on farms and in
industry and against the labor so employed.’”’

In subdivision 1 of the same section, it is stipulated that the selling price should
include an allowance for the actual wages of store labor and this allowance has
been fixed at 10 percent. Subdivision 2 practically denies this so-called ‘‘protec-
tion”’ to retail establishments in small communities which are not a part of a
larger trading area.

A THEORETICAL AND PRACTICAL IMPOSSIBILITY

Seldom indeed has so much economic sophistry been packed into a single code
provision. Everv intelligent merchant knows that very little merchandise,
except in normal clearances, is sold below net invoice cost. This fact is con-
firmed by every comprehensive official and private investigation. It is, of course,
true that a very large amount of merchandise is sold below net invoice cost plus
the average cost of retailing and a still larger amount is sold below net invoice
cost plus the selling costs of the smallest retail units. We have said that price
fixing is a theoretical and practical impossibility in manufacturing when supply
and demand cannot be controlled. Similarly, in retailing, there is no method of
controlling the excessive multiplicity of selling outlets, nor of regulating retail
competition by control of price. It is futile policy to attempt to remove thou-
sands of inefficient retail units from the normal inescapable hazards of competition.
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PRICE FIXING HITS THE ‘‘INNOCENT BYSTANDER’

Moreover, it should be noted that although the claimed and sole purpose of
the minimum price provisions as stated in the quoted preamble is to eliminate
the so-called ‘‘leader’’, nowhere defined, the (fﬂrice prohibition is in fact directed
against every one of the hundreds of thousands of articles dealt with in the retail
trade, whether trade marked or not, branded or otherwise, comparable or non-
comparable with other merchandise, and wholly without regard to whether or
not, under any possible definition, the goods could be regarded as a ‘‘loss leader.”

An undefined evil is set up with respect to one type of merchandise in order to
accomplish a different object, i. e., price restriction on every item in practically
every merchant’s stock without regard to the basic principles of his operation or
his customers’ needs.

A PREMIUM FOR BTUPIDITY

When we set up a legal minimum, we remove the economic penalties of direct
loss for engaging in ignorant and stupid price competition. We place a premium
upon merchandising stupidity. Retailers are tempted to seek trade by advertising
that their prices are the lowest permitted by the retail code.

DISCRIMINATION AGAINBT LOW-COST STORE

Statistics prove and nobody can fairly deny that a cash-and-carry store render-
ing a limite(f) service can do business at less cost and afford to sell goods cheaper
than a credit and delivery store or one which gives more service.

The high-cost operator under the code can select certain articles in his stock
and advertise them at the code minimum, with the assurance that the low-cost
operator cannot offer the goods at a lesser price which should reflect the normal
and proper differential between the cheaper and more expensive methods of
operation. This enables the high-cost-operator to give the false impression that
he can and does sell his merchandise generally, plus his added service, at as cheap
a price as the low-cost competitor.

CODE ACTUALLY MULTIPLIES ‘‘PRICE LEADERS"

Minimum price fixing has thus created a new form of unfair trade practice by
the creation of deceptive ‘‘stop-loss leaders.” The efficient and economic low-
cost operator has been deprived of the right to protect himself from the false
impression thus created. Before the code, by the application of the natural price
corrective based on the inherent differential in cost of operation, such uneconomie
price raids ended quickly. Now, exploitation by the high-cost operator at the
expense of his competitor and, ultimately, the public, is encouraged and this form
of uneconomic warfare is waged on a wider front and over a longer period. There
is no social good in subsidizing the competition of the marginal fringes of retailing.

LOSS IS ITS OWN BEST MEDICINE

The sale of merchandise below net invoice cost is not fundamentally different
from expenditure of an equivalent amount for advertising. If a merchant spenda
too much for advertising, or if he sells too much merchandise below cost, he suffers
the normal economic penalities of such action. If either form of advertising is
productive of additional volume in sufficient amount, it permits lower prices for
the aggregate of the merchant’s stock. In both retailing and manufacturing,
the sale of particular articles at or below cost is wholly economic if the final re-
sults are commensurate with the expenditure. When a legal minimum is set and
enforced, it causes many articles which formerly bore profitable margins to be
sold at the minimum price; and in the last analysis we have simply shifted the
incidence of the advertising expenditure. There is no final net gain to either the
small or large retailer. Some men are born merchants; others become merchants;
and the remainder cannot be made merchants by legislation or by code.

OVERCHARGING FORECASTS BUSINESS FAILURE

The statement that sale of particular merchandise below cost results in over~
charging on other merchandise is a rank misrepresentation of the elemental
facts of merchandising. It assumes not only an extremely gullible public, but it
ignores the nature of competition in retailing. The aim of every true merchant
is to find the price levels which will move the maximum quantity of goods at the
greatest aggregate profit. There is no quicker road to business failure than to
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ignore competition and overcharge the customer. It would be just as rational
to claim that when style changes cause the disposition of a stock at a loss, the
retailer overcharges his customers on the popular and fast moving items. This
wholly untenable theory has no recognition in manufacturing and it is not recog-
nized by any intelligent retailer. It has been the stock ‘‘argument’ of price
fixers for more than a generation.

ALL RETAIL MERCHANTS KNOW

All retail services, like manufacturing production, are produced under conditions
of constant, variable, and joint costs. hen we fix the limit of retail competition
at net invoice cost plus 10 percent, or at any other arbitrary and uniform per-
centage, we are setting up legal barriers to the operation of these costs. ew
retall organizations have developed their costing to the point which permits mathe-
matical application of the principle of differential costs. Most real merchants
have only an intuitive knowledge of the subject. But we all know that a sub-
stantial part of retail profit is obtained by sale of large quantities of merchandise
at prices which permit only a slight margin above the cost of goods and direct
selling expenses. On this basis there are hundreds of individual articles which
can be sold advantageously at less than cost plus 10 percent. In a strictly cash
retail business, most of these costs are lower than in a credit business and the
limitation constitutes a direct discrimination against the cash method of retail
operation. There i8 no economic wisdom in denying any retailer the right to
determine his own prices in any lawful way which may increase his profits. This
provision in the retail code is price fixing of exactly the same nature found in the
cost restrictions of the manufacturing codes.

PUBLIC SERVED BY LOW ‘' JOINT cosTs”’

The theory of joint costs is applicable to all multiproduct retailing. It would
not be considered sound Eractice to prohibit the manufacturer who produces
byproducts from selling those byproducts at lewer prices than the competing
manufacturer who produces the same article as his principal product. We have
never accepted the principle that the integrated producer is to be denied the right
to sell all parts of his output at whatever price his differential and joint costs
may permit or may make necessary. We have never protected the single product
manufacturer from the competition of the multiproduct manufacturer, except in
the case of unreasonable restraints under the antitrust laws. The primary
objective of economic policy hitherto has been to set up no barriers to the reduc-
tion of costs and prices in order to promote greater consumption, more production.
and more employment.

TAIL WAGS DOG

In our distribution codes we have denied this bLasic principle. We have set
up special price protection in the Retail Tobaceco Code, when only about 20 per-
cent of the tobacco products are sold in stores which are exclusively tobacco
stores. In the trade-book field, only about 30 percent of the output is sold by
the exclusive bookstore. In the drug field, a substantial part of the retail sales
are made by units other than drug stores. We have attempted to prohibit the
application of differential and joint costs in multiproduct retailing in order to
protect the highest cost segments of the retail trade. In the Book Code and in
the Tobacco Code we have accepted the principle that the tail must wag the
dog, and the general public must pay the bill.

IN DRUG SBTORES FOR INSTANCE

We spend the tax?ayer’s money to study the facts of distribution and when
we draw distributors’ codes we proceed to ignore the facts and set up systems to
extract unnecessary additional sums from his pocketbook. The retail drug trade
survey is a case in point, although part of the expense was financed by the industry.
The typical drug store is a multiproduct retail establishment. According to the
St. Louis survey, only 12.2 percent of the volume of selected stores was obtained
from sale of packaged medicines, 3.2 percent from hospital supplies, 5.4 percent
from sundries, 8.5 percent from toiletries. Over 26 percent of the business was
from very profitable fountain trade and about 19 percent from tobacco depart-
ments which are distinctly profitable. The package-medicine department, which
is one of the focal points of code price fixing, was found to be very profitable,
although many individual items were sold at very low prices. The toiletries de-
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partment was in the ‘‘red’”’ for the stores as a group but some stores showed a
emall net profit. In drug store operation, the profitable departments carry the
unprofitable departments. In this trade we fix the bottom limit of retail compe-
tition at the manufacturer’s dozen-lot price and many manufacturers had no
dozen-lot price before this code. Simply stated, the policy means that it is
deemed unsound to let any profitable department bear the expense of advertim
incurred in the low-margin departments. The plea for price fixing was b.

on the allegation that the retail drug trade was threatened with extinction by
competition of loss leaders. Yet the undisputed facts show that no branch of the
retall trade has a lower business mortality rate.

A GOOD SMOKE, A GOOD BOOK

The typical book and tobacco stores for which price protection has been estab-
lished are not the multiproduct stores, but bookstores sell a minor part of the
‘trade books and tobacco stores sell a still lesser part of the tobacco products.
In books, only a few titles have ever been subjected to severe price competition
.and there has always been opportunity to obtain profits of substantial amount on
a wide range of titles. Many outside factors such as the radio and the movies
have been responsible for most of the troubles of this trade. In tobacco products,
we have an infinite variety of retail outlets, such as drug stores, news stands,
hotels, restaurants, etc. Their joint costs and differential costs are such that
they have always been able to make satisfactory profits by selling at lower prices
than the exclusive tobacco store.

MANUFACTURER COERCES RETAILER

But the cardinal error of policy has been the grant of power to manufacturers
to fix retail prices. In the drug and cosmetic trade, manufacturers have sought
to fix and control retail prices. The dozen-lot provision gives them power to
alter at will the basic prices. Since thousands of drug and cosmetic articles are
bought in greater than dozen lots by most drug stores, we have given effective
control of price to the manufacturer. In the Book and Tobacco Codes we have
sanctioned systems of resale price maintenance. At the group II hearings last
March we presented the bare outlines of the argument against this form of eco-
nomic stupidity. It may again be useful to summarize very briefly from that
statement.

RESALE PRICE FIXING ILLEGAL

Resale price-fixing agreements have been held consistently by our highest
court to be either unlawful restraints upon common law rights of alienation or
unlawful restraints of trade under statutory law. Powerful lobbies of price-
fixing manufacturers have sought unsuccessfully for over a generation to obtain
legalization of this method of price fixing by Congress, and each attempt has been
a flat failure. The only important retail proponents have been the booksellers
and the retail druggists, and the latter have been largely the mouthpiece of the
manufacturer. Farmers, consumers, and organized labor and intelligent retailers
everywhere have opposed this method of making the retailer a vending machine
for the manufacturer.

UNIFORM PRICE UNFAIR TO CONSUMER

There are many powerful economic arguments against resale price fixing but
our present purpose will be served best by emphasizing only one. Resale price
fixing assumes that the manufacturer can fix fair uniform prices for all retailers
who handle his product. No manufacturer knows true retail costs of selling
particular items, nor has he any way of determining what percentage of profit is
fair and reasonable. No uniform price can be a fair price because the costs of
selling at retail are largely lost in the intricate maze of differential and joint costs
and cannot be determined except by detailed analysis of each case.

SBELLING COBT8 VARY WIDELY

Retail selling costs differ widely in small areas because of differing types of
retail outlets such as department stores, grocery stores, drug stores, specia.ltg
stores, gift stores, etc., because of differences in types of service rendered suc
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as cash and carry, cash and delivery, credit and delivery and full and limited
service to the customer; because of wide variations in ra.piditx of turnover; and
because of the infinite differences in managerial ability. Any uniform price
denies the principle of differential and joint costs in distribution and inevitably
it is fixed at the level satisfactory to the full-service and highest cost distributors.

SUBSIDIZING HIGH RETAIL COSTS

It constitutes a subsidy to high cost retailing and freezes prices at levels which
immeasurably delay progress toward cheaper and better methods of distribution.
Price fixing in the Tobacco Code prevents greater production and works back
eventually to the grower of tobacco leaf. In the book trade it makes the reading
of new books practically, prohibitive to great masses of people and it penalizes
authorship by reducing sales and royalties. We have subsidized culture by
making it too expensive for the common people.

BUMMARY

The road to price freedom

In conclusion, we may appropriately summarize our basic objection to all
formas of price fixing found in these codes of strangled competition.

We have reached a point in our business recovery where price fixing constitutes
an insuperable barrier to continued recovery.
hagefither industry nor trade can make any notable progress half-shackled and

-free.

We cannot remove the leavening forces of competition without some adequate
substitute.

That substitute is neither economic combinations under codes which foster
monopoly and monopolistic practices nor is it progressive encroachment of
government upon the right of private contract.

Prices are merely the symbols but not the causes of economic maladjustments.

fIf we cannot control supply and demand, we cannot achieve economic control
of prices.
ur price controls have thrown the economie system out of balance.

They are intended to, and actually do, raise prices, even when imperfectly
enforced.

Partial enforcement causes gross unfairness.

Increased prices reduce consumption which, in turn, reduces physical produe-
tion and employment, and the alleviation of unemployment was the main objec-
tive of this act.

Price fixing ignores and denies the fundamental laws of joint, differential, and
regidual costs.

It stifles individual initiative and engulfs private enterprise in a morass of
doubts and fears.

Qur economic wealth was created by the application of time-tested principles
of political and economic liberty.

To preserve it from the insidious forces of destruction, we need to turn at once
to price freedom in both production and distribution.

Senator King. I would like to ask a question. I have read your
address, and I think it properly should go in the record. You ex-
amined, as I recall from that address, as well as from your testimony
today, many of the codes?

Mr. WALKER. Yes, sir.

Senator King. That have been promulgated?

Mr. WaLkeR. Over 300 codes of the manufacturers from whom we
buy; we are directly affected by those codes.

genator KinG. You have examined those?

Mr. WALKER. Yes, sir; and many others besides.

Senator Kina. Many others. To what extent did you find in the
codes the following practices: open prices?

Mr. WaLker. About 137 codes. That is the last count I made.
It is rather difficult to keep up to date on those things. The last
count I made 1 believe showed 137 codes that had the open-price
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assoeiations. I think, Mr. Henderson, the research director of the
N. R. A,, published the complete story at the time of the last hearing,
That is the document [indicating].
Senator King. You have seen this document [indicating]?
Mr. WALKER. Yes, sir. I am not sure that he gives all the open-
rice associations there. I compiled my list by counting the number
In one trade service.

Senator KiNg. Just pardon me one moment. He states that 560
of the 677 codes. 1 am reading from part 3, page 101, have some sort
of provisions relating to minimum prices and cost methods, and then
analyzes others and breaks down that generalization.

Mr. WaLkER. Yes, sir. That does not give the exact number of
open-price associations as such. I think my figures are substantially
accurate. Before the general order was issued that I mentioned a
few moments ago, there were 68 codes approved with waiting periods
varying all the way from 48 hours to 10 days. I am not up to the
minute on what has happened since that time with respect to the
other codes, but my best guess is about 137.

Senator King. Do you regard selling below cost as being a proper
inhibition in the code? He states, as I see here, 403 of the codes of
the 677 codes have provisions prohibiting it.

Mr. WaLger. Mr. Chairman, the first question you have got to
answer on a prohibition of that kind is what is cost. And in the 37—
I think it is 37 and odd—approved accounting systems, approved by
N. R. A, we have attempted to define the determination of cost.
And there is never any real difficulty in ascertaining the direct cost of
labor and the direct cost of raw materials. The difficulty always
comes in the estimation of overhead costs, because no one knows what
his overhead costs are going to be until he knows how much he can
produce and how much he can sell. But in many of these codes
under standard and approved accounting systems, approved by offi-
cials of the N. R. A., we have definite stipulation regarding the
amount of overhead which may be included; specifically the Builders’
Supply Code, I believe, is one of them. In the Paint and Varnish
Code—I may not have the correct technical title—raw materials are
to be priced on the basis of reproduction values. In other words, if
I buy linseed oil at 6 cents and the current price is 10, or whatever it
might be, in figuring my cost, if I am a paint manufacturer, I am re-

uired to take that current replacement value. That provision I
aﬁnk has been incorporated in several other codes. In the graphic
arts industry we have gone much further.

This week I received a pamphlet of perhaps 100 pages, with types
of every kind of engraving done in the United States, and with the
suggested prices which should be charged for every one; also prices
for quantity; and accompanied by a letter from the code authority
saying that if this schedule was enforced it would have a wonderful
effect upon the industry in the community.

Senator King. One of the witnesses before us, speaking about the
graphic arts, called attention to the fact that there was difficulty in
determining the basis of cost accounting, and they reprimanded him
and brought him before the compliance organization because he did
not include the proper figures for obsolescence and for the cost of the
plant which he purchased. Do you regard that as one of the ques-
tions that needs consideration in legislation?
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Mr. WaLker. That is another one of the things that requires, sir,
an arbitrary judgment. I do not believe that any individual can sit
down and ]tzatermine for an entire group as complicated as that indus-
try what the proper charge might be.

I might add that suggested prices given out by this authority,
whether you do your printing in San Francisco or in New Orleans, or
New York City, all of these suggested prices are said to include an
element of fair profit, whatever that might be. It does not make it
clear just what the profit is, but I suppose somebody in the industry
might have a fairly good idea what the profit might be.

genator King. Is there anything else you care to say?

Mr. WaLkeR. I believe that covers it. The main argument is in
the brief.

Senator King. Are there any other witnesses present?

(No response.)

The committee will adjourn until tomorrow morning at 10 o’clock.

(Whereupon, at 3:30 p. m., a recess was taken until tomorrow,
Tuesday, Apr. 16, 1935, at 10 a. m.)

119782—35—pT 6——12
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INVESTIGATION OF THE NATIONAL RECOYVERY
ADMINISTRATION

TUESDAY, APRIL 16, 1935

UNITED STATES SENATE,
CoMMITTEE ON FINANCE,
Washington, D. C.

The committee met at 10 a. m., in the Finance Committee room,
Senate Office Building, Senator Pat Harrison (chairman), presiding.

Present: Senators Harrison (chairman), King, George, Costigan,
Gerry, Guffey, Couzens, Keyes, La Follette, and Capper.

The CeAIRMAN. The committee will be in order. Is Mr. Harrn-
man present?

(No response.)

Senator GEorce. Mr. Chairman, before you call the witness, I
have here some letters that I wish to enter in the record because 1
have not called these manufacturers from Georgia. Most of them
are from the State.

I wish to put into the record a statement by the president of the
Southern Brighton Mills, manufacturers of cotton and special fabrics,
o§ S}lllalilllonR, é&., and Atlanta, Ga., protesting against the continuance
of the N. R. A,

Hon. WaLTER F. GEORGE
United States Senale, 'Washington, D. C.

DEear SENATOR GEORGE: Some days ago I forwarded to Senator Pat Harrison,
as Chairman of the Senate Finance Committee, a copy of a letter which I had
addressed to Mr. George A. Sloan, chairman of the Consumers Goods Industries
Committee, with respect to a resolution which had been passed by that com-
mittee and which had been transmitted to the Senate Finance Committee. I
desire also to place a copy of this letter in your hands, as a member of the Senate
Finance Committee, and I respectfully request that you endeavor to have this
letter made a part of the record in connection with the investigation of the
National Recovery Administration which is now being conducted by the Senate
Finance Committee.

Very truly yours,

ArriL 12, 1935.

JuLian K. MoRRIsoON, President.

ArriL 3, 1935.
Mr. Georage A. SLoan,
Chairman Cotton Textile Code Authority, New York.

Dear MR. 8roan: I have for acknowledgmeént your letter of April 1 requesting
an expression of my approval or disapproval of the resolution recently adopte

b{ the Consumers Goods Industries Committee, in connection with the matter
of the extension of the National Industrial Recovery Act for a period of 2 years.
To give my approval to such a resolution would be entirely inconsistent with the
views which I have held since the inception of the Recovery Act. I have been one
of those who from the very outset, and quite aside from a feeling of doubt as to
its constitutionality, have felt that the legislation was unsound and unworkable
and would wholly fail to correct the evils from which we were, and are, suffering.

1947
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The present sad state of affairs in this country would seem adequately to prove
that these doubts were not without foundation.

Certainly it cannot be argued that conditions in our own textile industry have
tended toward improvement under the bureaucratic control which has been
applied under the provisions of the code of fair competition which was approved

. by the National overy Administration for this industry. No man evem
casually acquainted with the facts can argue that our present state is not in-
finitely worse.than that which existed before the adoption of the code for this
industry. As I expressed it to a member of the code authority to whom I wrote
just the other day, it seems to me that we have sold our birthright for a‘‘mess of
pottage’’—but that the ‘‘pottage’ has not been delivered.

The net result to this industry of the operation of the Cotton Textile Code has
been a Nation-wide textile strike which cost the industry hundreds of thousands
of dollars at a time when it could least afford it; a restriction in the demand for
our products by reason of the excessively high cost of production resulting in pro-
hibitive prices, which has meant the virtual elimination of the marginal consumer;
and it has further made us the victims of a virtual flood of imports from our foreign
competitors, who, being entirely free of the restrictions which are imposed upon
us, are able to 8o far undersell us that the hope of being able to compete is non-
existent. Furthermore, our export markets have all but disappeared and it
seems entirely improbable that such feeble attempts as may be made through
the medium of reciprocal trade agreements with foreign countries will serve even
partially to help us recover these markets which seem irrevocably lost.

I do not challenge the statement made in paragraph 1 of the resolution to the
effect that abolishment of the codes now would create another downward spiral
of deflation and financial chaos, because I think that is entirely likely, but I do
believe that sooner or later we must pay the price of this costly experiment.
Nor do I challenge the statement that this step would temporarily check recovery
and perhaps temporarily disrupt confidence; ultimately, however, I believe that
the abolishment of the National Recovery Administration would tend to restore
confidence and thereby bring about a recovery which, in my opinion has been
seriously retarded during the past 2 years. owever, I do challenge the state-
ment that industry, labor, and the public have adjusted themselves to the codes.
Certainly present conditions in the cotton textile industry would not indicate a
velljly high degree of adjustment.

urthermore, I challenge the statement in paragraph 2 (a) of the resolution to
the effect that the provisions of codes relating to hours and wages, the abolish-~
ment of child labor, and other unfair conditions have been enormously beneficial
to labor. As to the matter of child labor, no reasonable individual can doubt that
the abolition of such child labor as existed prior to the National Recovery Act
has resulted in great social good. It has been definitely proven, however, that a
virtual political mountain has been created out of an existing molehill. The
elimination of such child labor as existed in industry would have been easy of
accomplishment by other means than the enactment of the National Recovery
Act. As to the provisions of the code relating to hours and wages, however, and
their beneficial effect to labor, all existing records seem to prove conclusively
that the condition of unemployment which existed in the country prior to the
enactment of the National Recovery Act has not been improved, and certainly
it cannot be maintained that the purchasing power of the wage-earning classes in
this country has been increased. It is, of course, true that the hourly wages paid
in industry have been enormously increased, but this has not resulted in any
universal increase in weekly ¢arnings. I contend that rather than having been
enormously benefited, the condition of labor has actually been damaged b
National Recovery Act. Of what benefit is it to the wage earner to have his
hours of labor drastically reduced and his wages per hour tremendously increased
if he is not permitted to work the full allotted time? Furthermore,of whatadvan-
tage is it to him to receive a greatly increased hourly wage if his weekly earnings,
as compared to pre-National Recovery Act conditions, cannot be malntained or
even increased? The fact is that real wages being paid in industry in this country
today have suffered a very sharp decline under the National Recovery Act.
Through enormous increases in the cost of the necessities of life and those essen-
tials which go into the workingman’s budget, a tremendous reduction in his
purchasing power has been very effectively accomplished.

I do not, however, challenge the propriety of the minimum wage. In theory
the provision is to be greatly desired, since only through some such means, does
it seem possible to control the unserupulous employer, who has in the past given
no indication of conscience in his dealings with his employees. From a practical
standpoint, however, the establishment of mininum wages in industry would
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seem to be open to grave question. The theory that labor is a commodity and
48 directly controlled by the supply of and demand for it—has never been dis-
roven.
P As to paragraph 2 (b) of the resolution, I seriously challenge the efficacy of
any provision by which industry will ever be given the right effectively to econtrol
its production and check, or eliminate, competitive practices, both of which would
be necessary to make possible the supporting of the burdens entailed in other
restrictive provisions of the average code of fair competition. Under the bureau-
cratic system of control which has been established under this act, it has been
virtually impossible to obtain the relief which has been proven to be necessary
in the matter of these restrictive measures. It is the history of any bureau-
-eratic form of government that its powers increase rather than diminish as time
goes on, and it would therefore be reasonable to expect that it would become
ncreasingly difficult to obtain the cooperation from these bureaucratic sources
which would seem to be necessary if industry is to obtain the full benefit of the
so-called ‘‘partnership” into which it has entered with the Government.

As a clear example of the above I cite the failure of the Code Authority of the
Cotton Textile Industry to press a petition for a reduction in production pre-
-sented to it by the print cloth group at a meeting of the code authority held in
the forepart of December 1934. The reasons given by the code authority for its
unwillingness to present such a request to the National Industrial Recovery
Board, and to press for its allowance were, among others, that the time was not
‘then propitious for such a request; that Congress was about to convene on Jan-
uary 3, that it would have before it such measures as the Wagner labor disputes
bill and the Black 30-hour bill. Furthermore, that it was generally known that
the administration was pressing for a 36-hour week maximum, and that by and
large, on the grounds of a ‘“‘political expediency’” it did not seem wise to press
-guch a request at that particular time. It was argued before the code authority,
however, that this section of the industry was in dire need of some restriction of
production; that stocks were beginning to pile up; that production was far in
excess of current demand; and that the price structure was already beginning to
reflect this condition. It was argued that ‘political expediency’ or not, this
industry was being gradually bled to death and that we had much better take
the consequences of such a movement no matter what they might be, than to
-suffer a slow death by strangulation. Notwithstanding these arguments the code
:authority did not believe the request should be presented, and it was not done.
The result of that failure on the part of the code authority to act on a specific
recommmendation of a given group within the industry has been that the price on
64/60 print cloths declined from 6% and 674 cents per yard to 6 cents per yard in
‘the face of alarming weekly increases in the stocks of goods, and the industry
was finally forced to demand that corrective measures be adopted notwithstanding
‘the fact that ‘ political expediency’’ was more pronounced at the time the request
was finally made than it was at the time it was first proposed.

Instead of being about to convene, Congress is actually in session, and the Wag-
ner labor disputes bill together with the Black bill are still matters which are
-currently and actively before the House. Again, therefore, we have been guilty
-of locking the stable door after the horse has been stolen, and the result of the
-curtailment which has finally been ordered will in all probability serve only to
freeze the price of print cloths at the ruinous levels to which they have dropped,
through the failure of the bureaucratic system under which industry is being forced
‘to operate under the National Recovery Act.

It is my well-considered opinion that no means have yet been—or will be—dis-
-covered by which the simple, fundamental, and immutable laws of supply and
demand and the survival of the fittest can be circumvented. To my way of
thinking that man is much more couragecus who is willing to admit his mistakes
-and his errors in judgment and who is willing to accept the consequences, what-
-ever they may be, than is that man who realizing that he has made an error,
nevertheless persists in trying to salvage something out of a bad bargain. No one
can doubt that chaotic conditions will in all probability follow abandonment of
the present scheme but it would seem wiser to acecept the chaos, even though in
some Instances—perhaps even in many instances—the consequences would be
fatal, than to continue our attempts to work out a fallacious policy which can only
Tead us to an eventual condition which in all probability will be far worse than that
-condition which might temporarily exist immediately after we had determined
finally to retrace our steps along a path which has been leading us up a blind alley.

Very truly yours,
JurLiaNn K. MORRISON, President.
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Senator GeorGEe. I wish to file for the record a letter from Mr.
John M. Gunn, of the Peerless Basket Co., of Cuthbert, Ga., 8 small
town and a small enterprise, specifically pointing out the impossi-
bilities of operation under the National Recovery Act so far as his
line of business is concerned.

FEBRUARY 21, 1935.

Hon. WaLTErR F. GEORGE,
United States Senate, Washington, D. C.

DEeAR SENATOR GEORGE: Knowing that you are vitally interested in all phases
of business in the South and the facts controlling labor conditions, we beg to
submit the following vital information.

Under the National Recovery Act plan, our basket-manufacturing operations
come under the Lumber and Timber Products Code, administered by Standard
Container Manufacturers’ Association, an old organization whose members are
the manufacturers of fruit and vegetable crates, boxes, and baskets, in Alabama,
Florida, and Georgia. In the beginning, the men who finance and operate the
60 individual mills had confidence both in the plans and in each other and the
percentage of code compliance was high. Having had unfortunate experience
after an honest effort to make it succeed has destroyed so much of that con-
fidence, necessary for success, that the future success of it or any other similar
plan is doubtful to many of us who were hopeful in the beginning.

There are a number of reasons for this break-down of confidence, but the
following, quoted from a personal letter from the manager of this association to
the National Industrial Recovery Board, gives the most important ones:

“The manufacturers have but one outlet for sales, the grower and shipper of
fruits and vegetables who are subject to the hazards of flood and drought, ex-
tremes of heat and cold, disease and insect depredations. No more packages
can be sold at any price than shippers may employ profitably in marketing
their produce.

‘““These cumulative losses have fallen very largely upon the package manu-
facturers, through low prices for their goocf; and inability to make collection
of accounts. In addition, the industry has suffered from excessive taxation on
its reserve timber auppfy.

“* *x % Packages were sold far below the out-of-pocket cost and with some
resumption of manufacturing, the buyers who are generally organized, and buy
cooperatively, refuse to recognize justification of our minimum wage of 23 cents
an zxour'a.s*a proper element of cost when they employ common labor at 10
cents.

“* * x Tiguring the 1934 product at approved minimum (cost-protection)
prices, it has been ascertained that 20 representative manufacturers suffered an
aggregate loss of $280,000”’ (not including some of the larger units).

e interest of the present employed laborers as well as those whom all of us
hope to see employed soon will not be served by regulations which cause bank-
ruptcy to their employers. There may be instances where laborers have been
oppressed but during the past 18 months there has been such oppression brought
to thousands of small employers in the South as to result in their near annihilation.
Theoretically, the small operator was to be given protection, but he was not.

Monopolies were not to be permitted, but the trade associations are dominated
by the big operators who have written into many of the codes, provisions which
give them every advantage and which, if continued, will eliminate their smaller
competitors.

Theoretically, we were to limit each employee to 40 hours per week and when
more productive hours were needed we were to get additional laborers from the
available unemployed. The unemployed in neg{f' every community have
pr0vlen to be so unprofitable as to become practically impossible for the small
employer.

he}oretically, chiseling was to be stopped, actually countless numbers of men
whose business ethics were above reproach have been forced, for their own self-
preservation, to resort to new and worse methods of chiseling than were formerly
practiced.

Since the greatest number. of workers among your constituents are employed
by the smaller operators, we are sure that you will consider these facts seriously
before casting your vote for blanket continuation of the N. I. R. A.

Yours very truly,
PeerrEss Basker Co.,
By Jno. M. GunN.
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We em-

P. 8. Our 1934 experienoce is covered in the figure quoted on paﬁzt 2
ankrupt us. (2

ploy 50 to 150 local laborers and one year more like 1934 will b

need help.
JNo. M. GunN.

Senator GEorRGE. I wish also to offer for this record a most
informative letter from Mr. Schwob of the Standard Tailoring Co.
manufacturers and merchants of Columbus, Ga., detailing the actual
everyday practice of assessments and efforts of adjustment by his.
business with the N. R. A.

AprrrL 8, 1935.
Hon. WaLTER F. GEORGE
United States Senate, Washington, D. C.

DEar SENATOR GEORGE: You will recall that I conferred with you in Wash-
ington on April 2, at which time I stated I was opposed to the extension of the
National Industrial Recovery Act. You reques me to write you a letter
setting forth the difficulties I had experienced under the administration of the-
act in connection with my particular business, and my reasons for opposing its
extension. This letter is in response to your request.

I am a manufacturer of men’s clothing, namely, men’s suits, including wash
suits, and single pants. My manufacturing plant is located at Columbus, Ga.
I operate a number of retail stores in various cities in the South, in which T sell
products manufactured exclusively by me. I also do a tailor-to-the-trade busi-
ness, which is making and selling clothes to individual order. I am the sole owner
of the businesses, and conduct my manufacturing business under the name of
Standard Tailoring Co. and my retail business under the name of The Schwob
Co. Both of these are trade names.

My manufacturing plant is far distant from the centralized clothing markets.
These big clothing markets are located principally in Chicago, Rochester, Phila-
delphia, and New York. I employ in my manufacturing plant normally about
200 workers. There is no reservoir of labor in this community skilled in the manu-
facture of clothes. My employees are obtained from the local community, but.
have to be trained over a long period of time before they become useful workers.
About 85 percent of them are women. My workers are not discharged during
the peak and dull season, but are given continuous employment throughout the-
year. So far as the State of Georgia is concerned the business of manufacturing
clothes is an infant industry.

I am subject to the Code of Fair Competition for the Men’s Clothing Industry.
The code authority administering this code is controlled by the large manufac-
turers in the centralized markets. The plants of these large manufacturers are
highly unionized by the Amalgamated Clothing Workers of America, a labor
union affiliated with the American Federation of Labor. This union and the big
manufacturers dominate and control a large majority on the code authority.
My manufacturing business is comparatively a small one. It is not unionized
by the Amalgamated. I, in common with a number of other smaller manufac-
turers, and particularly those whose shops have not been unionized by the:
Amalgamated, believe the code authority is administering this code solely in the
interest of the big manufacturers and the Amalgamated and to the serious detri-
ment, if not the destruction, of the smaller manufacturers, particularly those not
affiliated with the Amalgamated.

Furthermore, the Amalgamated, through the code authority and otherwise,
has harrassed and sought to coerce into affiliation with it those now operating
open shops. 1 wish to give vou a few experiences that I have had.

Last April the code authority sent an investigator here to investigate my
records to determine whether I was living up to the letter of the code. This
investigation was made while I was absent in New York. Upon my return I
found he has presented himeelf at my office and had been given full access to
my records and full cooperation by my subordinates. I learned that his atti-
tude was verv obnoxious and that his conduct was more like a hurly policeman
than that of a Federal investigator. The Clothing Code provides a minimum
wage of 37 cents per hour and a maximum of 36 hours work per week. I know
I was living up to these provisions. This investigator mingled with my workers,
talked with them openly, and told them I was a ‘chiseler.”” His conduct was
that of an agitator rather than that of an investigator. As further evidence of
this fact he stood by while the pay envelops were hecing handed to my employees.
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and when they received their pay amrdl thanked the cashier he stated openly to
them as follows:

“You should not thank them for giving you your pay but they should thank
you for warking for them.”

Again, he snatched from the hands of the workers some of the pay envelaps,
tore them open, and stated to them ‘that he wanted to see that they were not
being chiseled. Furthermore, he openly stated, in the presence of rome of my
employees, that his investigation would result in my having to pay out thousands
of dollars. He openly stated to outsiders that I was a chiseler. This man was
very arrogant at all times. The name of this man was Robertson. It was a
violation of the law for him to damage my business as he did by any such open
criticisam. Any information he may have obtained was supposed not to have
been divulged to the workers or to the publie, but was for the confidential infor-
mation of the code authority.

Upon my return from New York and heing apprised of the matter, I immedi-
ately went back to New York and complained to Mr. Bell, executive director of
the code anthority, of the conduct of the investigator. What, if anvthing, was
done about the matter T do not know. At this time T asked Mr. Bell to furnish
me with a report of this investigator, a= I desired to know what, if any, complaint
of violations were made against me. Mr. Bell stated he would furnish the report
to me within a few days. He further told me to go ahead and operate upon the
same basis I had been operating until I received further notice from him. In
June following I received a report from Mr. Bell of alleged violations of sections
of the code applying to the pressers, to the effect that in some cases I was paying
a lower wage than the code provided. 7This complaint was adjusted. T was
under the impression that the complaint in regard to the pressers was all that the
investigator had made. However, on December 7 following, I received an
alleged deficiency bill amounting to approximately $10,000, involving alleged
violations of other wage provisions of the code. This deficiency hill arrived after
I had manufactured and sold clothes through a period extending over 8 months
and during the fall peak season, notwithstanding T had been told by Mir. Bell in
April to continue operatini on the same basis I was then running. In view of
the direction given me by Mr. Bell it was an act of oppression and duplicity on
the part of the code anthority to permit me to purchase materials, manufacture
my products, and sell them through the peak season and then to demand of me
pavment of this alleged deficiency. If the code authority had any complaint to
make it should have heen made promptly so that I might have had knowledge
of the alleged deficiencies while I was purchasing, manufacturing, and selling
during the period named.

Last fall the Amalgamated Clothing Workers of America attempted to unionize
my plant. A small minority of the employees joined the Amalgamated. An
overwhelming majority of my employees preferred to, and did, form an organiza-
tion of their own. n December 22, &st, the Amalgamated filed with the
Atlanta Regional Labor Board a complaint charging me with violating section
7 (a) of the National Industrial Recovery Act. The specific charges were that
one employee had been discharged because she was an official of the local union
of the Amalgamated and that the management of my company had interfered
with union activities of the workers and had discriminated against the Amalga-
mated and coerced the workers into forming a company union. I deny that I
am guilty of any of these charges.

One point I wish to make here is that the code authority’s charge of deficiency
under certain wa%e rovisions of the code and the charges by the Amalgamated of
violating section (g) of the code were apparently timed together and filed against
me in the month of December.

Furthermore, on January 7, 1935, the Amalgamated amended its complaint
filed with the Atlanta Regional Labor Board by charging violations of certain
wage provisions of the code and by requesting the regional labor board to take
proper action to secure compliance. In other words, the amendment to the com-
plaint of the Amalgamated involved the exact deficiencies which had been sent to
me by the code authority on December 7. Subsequently, the Amalgamated’s
charge of alleged violation of the wage provisions of the code were referred to the
State compliance division of the National Recovery Administration at Atlanta.

Mr. H. Blumberg is vice president of the Amalgamated, and is also on the
clothing code authority. Mr. Blumberg was in Columbus on two occasions when
the Amalgamated was trying to organize my plant. The alleged deficiencies were
based upon the report of the investigator of the code authority above referred to.
Since Mr. Blumberg was a member of the code authority, he had access to the
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information regarding these alleged deficiencies and undoubtedly in his capaeity
as an official of the Amalgamated furnished this information as a basis of the
amendment to the charges against me before the regional labor board. I know
of no other way that the Amalgamated could have obtained this information. I,
of course, deny liability of any such deficiencies, but the point I am making here
is that if the code authority furnishes information which it has obtained to Mr.
Blumberg so that he ean use the same in s dispute between me and the Amalga-
mated, then the code authority is nothing more than an agency of oppression.
If Mr. Blumberg takes the confidential information which he obtains as a member
of the code authority and uses this information in his capacity as an official of
the Amalgamated to harass an employer, then such a situation is intolerable.

In connection with these deficiency charges I wish to call your attention to the
fact that they were made originally by the code authority and later by the
Amalgamated before the regional labor board and the State compliance division.
Thus I was faced with these deficiency charges before three separate Federal
agencies at the same time. I might add, however, that the regional labor board
refused to take jurisdiction of these deficiency charges.

The point I wish to emgh&size here is that apparently the Amalgamated, through
its representatives on the code authority, obtained information regarding the
alleged deficiencies and used it to harrass me in my controversy with the Amal-
gamated. The code authority must either approve or at least wink at such prac-
tice. As stated above, Mr. Blumberg is vice president of the Amalgamated and
is & member of the code authority. No member of the code authority should
occupy a triple position of administrator, judge, and prosecutor. Such a situation
;g)pelarsdutterly ridiculous, not to speak of unfairness and of the unamericanism

volved.

I might add here that Mr. Sidney Hillman, president of the Amalgamated, is a
member of the National Recovery Board.

I wish to state some further experiences I had with Mr. Blumberg. Mr. Blum-
berg made two visits to Columbus last fall, one in October and one in November.
I conferred with him on several occasions. I knew that in addition to being vice

resident of the Amalgamated Union he was also a member of the Men’s Clothing
de Authority. When he was in Columbus last fall I had not received the bill of
alleged deficiencies from the code authority. I asked Mr. Blumberg whether the
report of the investigator who examined my books for the code authority in April
?hlcl)wed any deficiencies. To this inquiry Mr. Blumberg replied in substance as
ollows:

“If you will sign a collective-bargaining agreement with the Amalgamated you
can forget about any deficiencies.”

This suggestion on the part of Mr. Blumberg was promptly declined by me.
This suggestion, to my mind, had only one implication, namely, that Mr. Blumberg,
by reason of his position on the code authority, could secure for me immunity from
alleged deficiencies claimed to be due under wage provisions of the code, if any,

rovided I would sign a collective-bargaining agreement with the Amalgamated.

he further implication was that if I did not sign up with the Amalgamated I
might expect trouble. As a matter of fact Mr. Blumberg went further and stated
that if I signed up with the Amalgamated the piece rates then in force in my plant
would not be disturbed. I would not purchase immunity by any such dealings.

As stated above, a large majority of my workers preferred to, and did, form an
organization of their own. This organization contained in its membership a large
majority of all my workers. They demanded that I recognize them as the collec-
tive bargaining agency. This I finally did. When Mr. Blumberg found this out
he requested that [ sign a collective bargaining agreement with the Amalgamated
to apply only to my workers who were members of the Amalgamated. The

gamated workers constituted a very small minority. 1 was advised by
counsel that I was required, for the purpose of collective bargaining, to recognize
the majority group as the collective bargaining agency for all the workers. For
this reason, I declined to sign with the Amalgamated.

After I declined to sign with the Amalgamated, Mr. Blumberg stated the sole
issue between me and the Amalgamated was organized labor versus company
union; that the Amalgamated and its affiliates in the American Federation of
Labor fought company unions wherever they reared their heads; and that I
would regret within a short time my refusal to sign with the Amalgamated.
Mr. Blumberg then informed me of the methods at his command, and intimated
that he and his organization would use all these methods against me.

As g result the Amalgamated workers, about 25 or 30, struck on November 19,
1ast, and have been out on strike since. Their places were promptly filled. The
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Amalgamated and its affiliates have circularized in this city and others, where

T have stores, propaganda to the effect that I am unfair to organized labor. They

lh:ge put my product on the *unfair” list and ‘“don’t patronize’’ list of organized
or. .

They have attempted in many ways to coerce my employees who are not mem-
bers of the Amalgamated. They have even gone so far as to attempt to get local
taxicab companies not to haul these employees to work. They have picketed my
places of business.

Since my refusal to sign with the Amalgamated under the circumstances stated,
the code authority and the Amalgamated have concurrentl J)ursued me with
charges before various agencies set up under the National f; ustrial Recovery
Act. Although I deny that I am guilty, yet if I am finally found guilty by these
various agencies, they will publicize me as a violator of the law by removing the
“blue eagle” and denying me the use of National Recovery Administation labels,
even though I may subsequently appeal to the courts and be found not guilty.

There is no authority in the act for granting or denying the use of ‘“blue eagles’’
and National Recovery Administration labels. The granting and denial of the
use of such insignia is an unwarranted scheme to impose an economic boycott
?pon ax; employer for alleged violations of the code even though he may be

nnocent.

As above stated, I do a tailor-to-the-trade business. Under the code a tailor-
to-the-trade is allowed to work his employees 40 hours a week during the peak
season for a period of several weeks, provided request is made. Last year I
requested such permission, but was denied the privilege, on the ground that my
business consisted of only 40 percent tailor-to-the-trade, notwithstanding that
during the peak season such ﬁart of my business amounted to approximately 80
percent of the total. My workers were demanding that I permit t%em to work the

hours a week in order that they might be able to make more money. The
denial of the request resulted in loss of pay to my workers, loss of current and
future business to me, and inability of the customers to get their clothes made to
-order locally.

The particular business which I lost as a result of the denial of the request
naturally went to the big manufacturers in the clothing centers, where there is
an abundance of labor supply which they employ in peak season and lay off in
dull season. This is not possible in smaller communities, for the reason there is
no surplus experienced help available. It is necessary in communities like this
to Igive our workers continuous employment to keep our organization intact.

will not relate any further experiences I have had under the National Indus-
trial Recovery Act, but wish to point out that the Clothing Code and its adminis-
tration tends to create a monopoly of the clothing industry in the big manufac-
turers in the large centers, principally Chicago, Rochester, Philadelphia, and New
York. This monopolistic tendency has been brought about by a failure on the
part of the big manufacturers who wrote the code and by the same group who
administer the code to recognize the following factors:

(@) The production of men’s clothing for the most part is in the highly indus-
trialized centers of Chicago, New York, Rochester, and Philadelphia. A small
part of men’s clothing is produced in other widely scattered communities, in-
-cluding Columbus, Ga.

(b) oducers in the centralized markets possess many economic advantages
-over producers in the outlying sections of the industry. For example: They
have a large reservoir of trained and skilled labor to draw upon. They are able
to await demand and then in the dull season they are able to lay off their workers,
with the assurance that they will have an abundant supply of skilled labor to
«draw upon during the busy seasons.

(¢) The conditions referred to in the preceding paragraph do not exist in the
-outlying communities, such as Columbus, Ga. In this and other remote sec-
tions manufacturers must train their labor and give them continuous employ-
ment in order to hold them. The effect is that manufacturers in the remoter
.areas are engaged in manufacturing clothes long in advance and in anticipation
of an unknown demand.

(d) Productivity per man-hour is larger in the industrial centers than in remoter
-sections. This is due to the fact that in the centralized arcas there is a background
of training incident to the industry extending over a long period of years; whereas
in the remoter areas the industry is comparatively new and there is no such back-
-ground of training and experience.

(e) Apprentices have to be paid the minimum wage under the code from the
time they are employed, notwithstanding utter want of prior experience. The
‘big manufacturers are not bothered by this question of apprentices, for the reason
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that their plants are in centers where there is a large amount of unemployed
labor skilled in making clothes. The paying of apprentices under the wage pro-
visions of the code is an added burden of expense to manufacturers in the remoter
section where there is no reservoir of trained labor to draw upon.

(/) There is a wide difference between the two groups in the character of the
product, the methods of production, the machinery used, ete.

(9) In the centralized areas manufacturers are close to the supply of raw mate-
rials. They can get these supplies delivered for a mere trucking charge. They
do not have to travel or maintain agencies in the markets in order to purchase
raw material. The reverse is true of manufacturers in the outlying sections.
These latter manufacturers are put to additional expense of going to or main-
taining purchasing agents in the markets, and in addition thereto have to pay
heavy freight charges to get their raw materials delivered.

(h) In the centralized areas population is congested. Manufacturers in these
sections have many thousands of customers right at their door. This condition
does not exist in the South, where the customers of manufacturers are scattered
over a wide section.

(1) The prevailing wage scale in the various communities where manufacturers
conduct their business varies widely. The wages in any community should be
somewhat commensurate with the prevailing wage scale.

In my opinion the Clothing Code and its administration by the code authority
will ultimately result in a monopoly by the big manufacturers in the North, and
will centralize the clothing-manufacturing business in a few large cities in the
North. This means the destruction of the industry in the South, including my
business in Georgia.

Furthermore, it is my opinion that the code authority, which is controlled by
the big manufacturers and the Amalgamated Union, is administering the code
selfishly for the benefit of the big manufacturers and for the Amalgamated, to the
detgxéxent of the smaller manufacturers and those not affiliated with the Amalga-
ma .

The Amalgamated seems to think that the National Industrial Recovery Act is
& mandate to the clothing industry that the industry shall recognize no labor or-
ganization other than itself. The Amalgamated is undoubtedly seeking to extend
its control over the entire industry, and apparently is working in conjunction with
and with the aid of the code authority.

1 believe that no law along the lines of the present National Industrial Recovery
Act can be enacted or administered fairly or justly to the various elements of any
large industry such as the clothing industry. It has resulted in confusion and,
in many cases, chaos.

For the above reasons I believe that the National Industrial Recovery Act
should not be extended but should be scrapped in its entirety.

1 thank you for giving me an opportunity to express my views.

Yours very truly,
S. Scawos.

P. S.—I am mailing this letter to you from New York.

Senator GEorGE. I wish to offer a letter from the manager of the
Villa Rica Hosiery Mills, of Villa Rica, Ga., a small enterprise, pro-
testing against continuance of the N. R. A. on any terms.

AprIL 10, 1935.
Hon. WaLTer F. GEORGE,
United States Senate, Washingion, D. C.

DEeAR SexaTOR: We hesitate to add ours to the babel of voices that must come
to you now in regard to the extension of the National Recovery Act and the
various codes, however, self-preservation prompts us to write you briefly.

We have cooperated from the start in trying to live up to our code. It bas and
is proving a burden under which we cannot much longer operate. We could
write at length and in detail, but, while there is a possibility that some good has
resulted, we are convinced that its continuance will result in the earl% demise of
the smaller units of the industry, particularly those of the South. There is no
need to remind you that we are penalized by a long and expensive freight haul to
the primary markets, as well as by the fact that this distance prevents close con-
taet with the customer. We have surrendered the only weapon we ever had in
competing with the North and East, that of lower labor costs, and it only remains
for us fo close up shop and quit unless we are given relief.
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We are an old-established plant, operating continuously for over 20 years, now
employ 225 people, and beg the right to exist, carry on our business in our owny
way and to the best interests of our stockholders and employees.

We thank you for your consideration, and will be glad to give you further and
detailed information should you desire.

Very truly yours,
Virua Rica Hosiery MiLns,
H. G. CoLEErs, Manager.

Senator GEORGE. And I wish to offer for this record a letter from
T. J. Aycock, Sr., of the Vita-Foods, Inc., of Jacksonville, Fla. I
know Mr. Aycock personally, as I know the writers of the other letters
that I have offered in evidence. This letter sets forth facts which
Mr. Aycock states, Mr. Aycock being very reputable, capable, and
competent, makes it impossible for him to conduct this enterprise
which he and his sons established at Jacksonville, Fla.

ApRri 8, 1935.
Hon. WaALTER F. GEORGE,
United States Senator,
Washington, D. C.

My DEear SExaTOk: I know you are getting an earful these days on the
National Recovery Act hearings, though I know you will be interested in a few
facts I would like to present to you with reference to the administration of the
Mayonnaise Code.

After graduating from Babson Institute in 1930 and Yale College in 1931, my
son spent a year in the North trying to get a position with some of the larger
companies. This he was unable to do. In 1932 he organized Vita-Foods, Ine.,
a small produce manufacturing company here in Jacksonville. This company
made some progress. It started out with 10 or 12 employees during the first year
of existence.

The mayonnaise industry was coded on March 21, 1934. The code was secured
through the work of the old mayonnaise institute, which was dominated by Best
Foods, Inc., and Kraft-Phenix Cheese Co., manufacturers of advertised brands,
and has since been dominated and run by this same crowd.

Vita-Foods, Inc., began cooperating with the code authority with the intention
of sticking to the code. My son was appointed chairman of this district organi-
zation.

On July 7, 1934, the code authority advised that an emergency existed in the
industry; the emergency being caused by Best-Foods, Inc., slashing prices. By
reason of this emergency, it was ordered by the code authority that prices be put
in effect, which placed advertised brands at 13.4 percent higher than the unadver-
tised brands.

On July 23, 16 days after the first prices were put into effect by the code
authority, this same authority raised the prices on unadvertised brands to a point
where the advertised brands were only 8.7 percent higher than unadvertised
brands. They stated that their reason for raising the prices of unadvertised
brands was on account of increasing prices of oil. As the advertised brands
claimed to put more oil in their products than the unadvertised brands, it is quite
obvious that increases should have been made in both advertised and unadver-
tised brands.

The Industry Code No. 349 prescribes the manner in which mayonnaise and
salad dressing must be made, and the size containers that it must be put in. In
other words; the code authority, dominated by the advertised brands, furnish
the yardstick by which the little manufacturer must do business, and then pro-
ceeds, through its huge advertising funds, to gobble up the business, and let the
little manufacturer dry up.

When the firat containers were adopted by the code, the price of oil was approxi-
mately 6% cents per pound. Oil has advanced practically 100 percent since the
first containers were adopted. Therefore, the prices at which mayonnaise and
salad dressing can be sold in the prescribed containers do not fit the pocketbook
of the people, and for this reason and for the further fact that Vita-Foods’ unad-
vertised brands were being offered to the wholesalers within 8 percent of the
advertised brands, and by the retailers to the consumer at a less differential, the:
volume of business of Vita-Foods decreased from 12 to 15 thousand dollars per
month to 5 to 7 thousand dollars per month. This loss in volume caused an.
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actual loss in operation that reached a point where Vita-Foods, Inc., must either
quit operating under the code rules or shut up shop.

After the first of this year, this company decided to quit operating under the
code, and so advised the code authority. It commenced putting up containers
that the public wanted and suited the public pocketbook, and its volume of sales
immediately increased to where it could stay in business, and its number of em-
ployees increased from 14 to 33.

'lzhe code authority, through its regular channels, has started the ball rolling
by which they expect to prosecute this company for violation of the code.

In order to further conform to the consumer’s demand, this company put on
the market Ye Olde Style Dressing, copy of which label I am enclosing, and which
product, on account of its label, does not come under the provision of the code,
.and which is not prepared by the code yardstick. This product immediately met
favor by the eonsumer and is being ordered and reordered in large volume—as
volume is computed by small concerns. In the short time of 30 days, consumers
in six Southern States have sent in repeat orders for this Ye Olde Style Dressing.

The code authority immediately proposed an amendment to the Mayonnaise
‘Code, as per notice of hearing no. 662—A, copy of which 1 am enclosing to you.

You will note that they proposed to amend article & by the addition of a new
-gection to be known as ‘‘section 4, which intended to bring under the code Ye
Olde Style Dressing that we are producing, and would be making the production
and sale of this dressing a violation of the code.

You will also note that the code authority proposed to amend article 10, making
it compulsory to file prices to retailers as well as prices to wholesalers, and to
further require that the wholesalers enter into a contract with the manufacturers
by which the wholesalers do not sell the products they buy from the manufacturers
-at a less price than the filed prices. This, if adopted and made a law, as you can
readily see, will mean a drastic curtailment of mayonnaise and salad dressing that
is sold by the wholesaler; and instead of 69 percent of the products being sold
direct to the retailers, in a short while the sales by the big companies direct to the
retailers will be of such a volume as to practically eliminate all the small manu-
facturers and wholesalers.

There never should have been a Mayonnaise Code, if its administration is to be
<conducted in the selfish interest of the big producers as has characterized the
present administration of the present code. Less than 10 percent of the cost of
'froducing mayonnaise and salad dressing is direct labor; and this code, which

understand was prepared and put through by former employees of the big
-concerns which produce advertised brands, has been used by them to strangle
competition.

I am not filing any brief protesting against any of these amendments at the
notice of hearing which will be held before the Deputy Administrator in Washing-
ton, for the reason that I know it would be useless for a small manufacturer to
protest; though, if you and your friends, with the power that you have, can block
this scheme to strangle the wholesaler and independent manufacturer of mayon-
naise and salad dressing, it will be appreciated by your friends in the South, and
I am sure by the American people.

With highest regards, I beg to remain

Yours very truly,
T. J. AYCOCK, SR.

ScHEDULE A. PROPOSED AMENDMENT TO MAYONNAISE INDUSTRY

‘ 1zl&mend article 2, section 1 (¢) by substituting a new subsection (c) to read as
ollows:

‘““The terms ‘‘mayonnaise industry’ and ‘‘industry” mean the manufacture
and sale by the manufacturer of mayonnaise, salad dressing, French dressing,
Thousand Island dressing, tartar sauce, Russian dressing, and all other products,
the basic ingredients of which are the same as contained in the products above
enumerated, and which are used for the same purpose and such related branches
or subdivisions a8 may from time to time be included under the provisions of
this code by the President of the United States, after such notice and hearing
a8 he may prescribe.

“That article II be further amended by deleting entirely subsection (d)
thereof and renumbering the remaining subsections of this article.”

Amend article VIII by the addition of a new section to be known as ‘“section 4",
which is as follows:

‘‘ No member of the industry shall sell or offer to sell any product of the industry
not conforming to the standard for mayonnaise or salad dressing, irrespective
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of the manner of labeling such product, or whether or not the same shall be labeled
by the use of either of such names, if the product itself shall be designed to, or in
fact shall resemble in ap ce or consiatencwayonnaise or salad dressing
conforming to such stan , or if the same s contain such ingredients or
shall for other reasons be such that it may reasonably be considered to be deceptive
to consumer purchasers.” .

Amend article X, section 1, subsection (a) to read as follows:

‘““Each member of the industry shall file with such confidential and disinter-
ested agency as may be designated by the code authority, or if none, then with
such an agent designated by the National Industrial Recovery Board, at its
office, within 10 days after the effective date of this code, schedules tabulating
such member’s list prices to retailers for all products of the mayonnaise industry
sold by him and all discounts, delivery charges, if any, and terms of sale of any
kind based upon such list prices for all sales by such member of the indus
including sales to wholesalers and retailers. The said agency shall make sue
schedules available to buyers as well as sellers without interpretation or comment.
Revised schedules of prices, discounts, terms, and conditions of sale may be filed
from time to time thereafter with said the agency by any member of the industry
to become effective immediately upon receipt thereof by said agent, provided
however that any other member of the industry may file revisions of his prioe
schedules and discounts, terms and conditions of sale, which may become effective
on the date when the revised price list or revised terms and conditions of sale
first filed shall become effective. All schedules must conform to the provisions
of this code and all sales made by each member of the industry shall be at the
prices and discounts then on file as effective by such member of the industry with
the eialfi, agency, except as provided in the last paragraph of section 3 of this
article.

Amend article X by inserting a new section to be known as ‘‘section 7”’, to
read as follows:

“Sec. 7. (a) Inasmuch as approximately 69 percent of the products of the
industry is sold by members of the industry direct to retailers and the remainder
is sold to nonmembers for the purpose of resale to retailers, therefore in order to
further carry out and safeguard the principles of open-price competition, any
sale of the products of the industry to a trade buyer other than a retailer shall be
made by the member under a contract wherein such trade buyer shall agree either
to resell such products in strict accordance with the current price list filed with
the code authority by the member selling such trade buyer or to resell in strict
accordance with his own price list which shall have been filed with the code author-
ity by such trade buyer in accordance with and following the procedure provided
for members of the industry in sections 1 and 2 of this article X.

“(b) Said contract shall further provide that said trade buyer shall not make
or permit to be made any direct or indirect price concession to retailers; said
term ‘direct or indirect price concession’ means any variation from the current
price list governing the sales of such trade buyer and then on file with the Code
Authority, whether by means of a rebate, brokerage, refund, credit concession,
allowance, payment, special service, free deal, gift or any other means whatso-
ever.

““(¢) The members of the industry shall, within 30 days after the effective date
of the amendment incorporating this section 7 of article X into the code of fair
competition for this industry, complete the placing under contract as above pro-
vided all trade buyers affected by the provisions of this section.”

Amend the Code of Fair Competition for the Mayonnaise Industry by adding
a new article thereto to be known as ‘‘article XII, damages’’, to read as follows:

‘“‘Recognizing that the violation by a member of any provision of this code
will disrupt the normal course of fair competition in the industry and cause
serious damage to others, and that it will be impossible accurately to determine
the amount of such damages, it is hereby provided that those members of the
industry who desire to do so may enter into an agreement among themselves
embodying the following provisions:

“SecrioN 1. Each member violating any of the provisions of the code shall
pay to the treasurer of the Code Authority, as an individual and not as treasurer,
in trust, as and for liquidated damages upon determination of violation by the
Administrator or by the trade practice complaints committee of the Code
Authority, the amounts as set forth helow.

‘(a) For the violation of any wage provision, an amount equal to the differ-
ence between the wages which have been paid and the wages which would have
been paid if the member had complied with the applicable provisions of the code;
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‘“(b) For the violation of any hour provision, an amount equal to the wages
pavable for the overtime at the regular rate payable for the overtime at the reg-
ular rate payable under the terms of the code, to the employee or employecs who
worked overtime;

‘“(¢) For the violation of any labor provision of the code other than an hour or
wage provision, $100;

“(d§) For the violation of any provision of the code (other than a labor pro-
vision), $100; and if the Administrator or the trade practice complaints committee
has determined that such a violation has occurred, and the violation continues,
$100 shall be paid for every day the violation occurs after said determination.

“SEc. 2. The amount to be assessed as liquidated damages under section 1,
subsections (a) and (b) shall be determined by the Administrator or the trade-
practice complaints committee.

“SEc. 3. All amounts so paid to or collected by the treasurer of the Code Au-
thority, under the provisions of this article, shall be applied by him as follows:
First, if the violation shall have been of a labor %iovision of the code, equitable
distribution of all damages paid therefor shall made among all employees
directly affected by such violations; second, if the violation shall have been of a
code provision other than a labor provision, the damages arising therefrom shall
be utilized to defray proper expenses of the administration of this article and the
balance, if any, remaining in the hands of the treasurer shall be distributed equally
semiannually among members of the industry who assented hereto and who
have not been determined to have been guilty of a violation of a code provision
during the preceding semiannual period.

‘‘Sec. 4. Assent to this article by any member shall be evidenced by a signed
statement signifying assent, filed with the Code Authority. Failure to assent to
this article shall not deprive any member of any right or privilege under the code.
i1131{i 80 ;sscle?ting, each member agrees with every other member and the treasurer,

ividually.

‘(1) That violation of a code provision shall breach this agreement and shall
re:gdgr the violator liable for the payment of liquidated damages as herein pro-
vided;

“(23 All rights and causes of action arising hereunder, are assigned to the
treasurer, individually and in trust; and

“(3) That the treasurer, as such assignee and as attorney-in-fact for each as-
;entingdmember, may take all proper legal action concerning damage found due

ereunder.

‘“Sec. 5. The Code Authority may waive liability for payment of liquidated
damages for any violation it finds has been innocently made and resulting in no
material injury.

“Sec. 6. The treasurer of the Code Authority, as an individual, and not as
treasurer, by accepting office, accepts the trust established by this contract and
becomes an assenting party to this contract by filing his acceptance with the
Code Authority and agreed to perform the duties of trustee hereunder until his
successor in office shall have been appointed.

“Skc. 7. Nothing contained herein shall be construed or applied to (a) deprive
any person of any right or right of action arising out of this code, or (b) relieve
any member of the industry from any contractural or legal obligation arising
out of this code or of the act or otherwise; nor shall violation of this agreement
by an assenting member be deemed a violation of the code, so as to subject the
violator to any consequence arising under section 3 (b), section 3 (¢), or section
3 (f) of the National Industrial Recovery Act, nor to any criminal prosecution
of any kind.

‘“Sec. 8. When the majority of the members who have assented to this article
in any particular trade area petition the Code Authority that they be relieved
from the effect of their consent to this article, the Code Authority shall thereupon
cancel the effect of this article on all the members in that trade area, and this
article shall not be effective upon the members in such trade area, regardless of
any prior consent hereto.

‘The existing article XII of the code be renumbered to read ‘Article XIII,
Modifications’, and that the remaining articles of the code be renumbered to
read ‘Article XIV, Monopolies, ete.’, ‘Article XV, Price Increases’, and ‘Article
XVI, General’.”

Senator GEorGE. I wish to offer a letter from Mr. Walter Estes, of
the Estes-Wolcott Co., Inc., of Rex, Ga., manufacturers of porch
swings and porch rockers, and so forth, pointing out the objections
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to the bill now before the committee or the extension of the National

Recovery Act as it now stands.
Armiv 11, 1935.
Senator WALTER GEORGE,
Washington, D. C.

DEAR SENATOR GEORGE: ] have just read a cogy of bill S. 2445, to amend title
I of the National Industrial Recovery Act, introduced by Mr. Harrison. I can-
not refrain from writing to you this protest and to urge your effarts to prevent the
enactment of such a law.

It is impossible for me to find words to expreas the weight of my conviction as to
the harm and danger involved in this proposal. The original National Industrial
Recovery Act was a ‘‘noble experiment’’ that had possibilities of good, but was so
incapably administered by the dele%a.tion of authority to such hopelessly incompe-
tent appointees, that the result has been doubtful if not positively negative.

The broader authority given to these incompetents by this new proposal will so
completely tie the hands of industry that no one will want to go into business and
everyone will get out, if and when he can. There will be no incentive to expand
orinvest in business. The hope of financial reward from investment and effort has
been and is now rather far-fetched, due to the depression and taxes. If industry is
to be tied, bound, and shackled by inexperienced and unpractical theorists there
can certainly be no pleasure in business, then why invest, or even carry on?

I will have to admit that the proposed bill is not altogether digested with one
reading, but enough to see the danger.

Section 6 (f) provides for assessments for administration of codes.

Section 12 (b) provides penalties for violation and due to the fact that so man
contingencies arise that cannot be anticipated, slight violations cannot be avoided,
especially in small industries.

Section 12 (d) is a perfect set-up for persecution by unscrupulous attorneys
and disgruntled employees.

These are a few samples of trouble makers that occurred to me on first reading.
The original bill was bad enough that it should be allowed to die a natural death
on June 16, or at most retain only the best of it. It has been burdensome enough
to those who have tried honestly to live up to it. The thought of having so
much more power given to the type of administrators with which we have had to
deal is positively discouraging.

I believe this is a general sentiment and I hope you will use all the power at
your command to prevent the enactment of this proposed bill.

Yours very truly, W E
ALTER EsTES.

Senator GEORGE. There are three out of the State letters that I
wish particularly to put into the record because they shed light upon
the actual everyday operations of National Recovery Administration,
and Mr. Chairman, after all, that is the test.

The CrairmAN. Very well. All of those will be in the record.

ArriL 8, 1935.
Hon. WaLTER F. GEORGE,
Senate Finance Committee, Washington, D, C.

HoNoORABLE Sir: From all a.prﬁarances the Industrial Recovery Act is in process
of rejuvenation as Government higher-ups unquestionably feel that it is a worth-
while move.

As a small manufacturer, employing between 15 and 50 men, depending upon
seasonal demands, we feel it our duty to express to you our views on this subject.
There are possibly several hundred manufacturers in our particular industry of
our same size, who from my contacts with them have the same feelings. ile
these several hundred smaller manufacturers are in the minority from the stand-
f)oint of dollars and cents investment and also volume of business done, we would

ike for you to keep in mind that our industry is no different than hundreds or

rather thousands oF other industries and that all these industries coupled together

:{5‘ unquestionably allied together, for we have all either benefited or suffered
e.

We admit that the Industrial Recovery Act was a necessary step and undoubt-
edly one that will eventually be the basis for some kind of permanent, industrial
and social legislation. In its present form, however, it has worked hardships on
both employer and employee.
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With the exception of child labor, hours, wages, the National Industrial Re-
covery Act as applied to the batterv industry has been a more perfect failure than
the Government experienced with dirigibles.

We have innumerable restrictions and specifications as to quality, guarantees,
terms, selling below cost, and other common sense rules written into our particular
code, the same as all other codes had. The result has been that specifications
have not been lived up to; guarantees do seem to be a little bit more uniform than
they were; terms are whatever the seller can get, the same as they were before;
consignment, prohibited by our code, is more prevalent than ever in the form of
subterfuge.

The result of our code, as the writer sees, has been that out of fundamentally
honest people there has developed a pack of liars and chiselers.

From a common-sense standpoint, you as a successful man surely realize that
we as a small manufacturer cannot possibly compete on the same terms and same
bases, when we are up against large organizations with high-salaried department-
ized officials, who with the national advertising and expensive radio programs
create a public acceptance that we must overcome to sell our product.

All we can do is express our opinion to you as our representative; and that is,
that should the National Industrial Recovery Act continue in force for a much
longer time, especially under its present form, you will see the elimination of all
smaller manufacturers and I believe small merchants as well. The result will
be as a boomerang defeating its own purpose. The codes were written for the
little fellow, but don’t forget the big man representing big industries prepared
these codes and while he did not have a selfish motive in doing so, it was only
human nature that the big man protect himself.

We ask you in all fairness to America’s backbone (small American business)
please do not let this measure continue any longer than possible as a law. 1t is as
unpopular as the Volstead Act and therefore just about as successfully enforced.
We, who travel and get into various sections, realize that there is still lots of boot-
legging going on and it is not all confined to the ‘‘ whiskey racket.”

We thank you for your attention in reading this long letter and can assure you
that we appreciate the time given. Anything that you can do in your course of
publie 'dlt‘l:gl' to further and better the chaotic condition that exists today will be
appreciated.

t’s forget all codes except the blanket code, as all any of us care about ia
child ],abor,ghours, and wages. Why have codes and with them the terribly heav
expense of supporting them to see that everyone does everything alike, when a
any of us are interested in, is to see that each of us gets a fair living wage.

Most sincerely and respectfully yours,
Rep Cap BATTERY CORPORATION,
H. DANIEL SABEL, President.

MarLBoro, N. H., March 7, 1935.

Senator GEORGE,
Senate Building, Washington, D. C.

DeAr MR. GeorgE: The writer has just read an Associated Press dispatch
which outlines your recent comments in regard to the National Recovery Adminis-
tration. Although not a resident of Georgia, we want to take this opportunity
to congratulate you on your courage to openly state that the Nationa overy
Administration should be discontinued.

Possibly you would be interested in the views of a small manufacturer. We
employ 25 to 30.

We should like to see the National Industrial Recovery Act completely elimi-
nated and its two good features incorporated in Federal law, if this is legally

ossible.
P We are for the minimum wage; in the toy industry it is 30 cents per hour; that
feature is excellent as it prevents some unscrupulous employers from taking
advantage of their employees in times of depression.

The elimination of child labor is also obviously excellent and should be incor-
porated in Federal law.

We believe, however, that the above two features are the only two good points
of National Industrial Recovery Act which should be permanently retained. For
the small industries like our own, the 40-hour week limitation is a hardship. We
are not large enough but what the extra costs of running a night shift coupled
with the fact that we do not have business enough to warrant running a night

119782—35—pr 6——18
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shift except for a very short season, make it impossible for us. We have never
overworked our employees. However, when our fall toy season is at its peak,
we would like to be able to employ our regular employees more than 40 hours—
even up to 50 hours at regular rate of pay—and they would all be glad to earn
that extra money. There are many other features that make the 40-hour-week
limitation & hardship to the small industry which we cannot go into here.

We believe that you will readily appreciate that we are not too bad a concern
to work for when we tell you that we have employees who have been with us for
periods of 8, 12, 16, and 25 years. We give this information in order that you
may more readily appreciate that we treat our employees decently. And no
doubt this is true of the great majority of employers. The unscrupulous employers
are a small minority just as criminals are a amall minority of socicty. It seems
unfortunate that the employer with good and honest intent should be penalized
because of a few unscrupulous employers.

We understand that there are bills being presented which would reduce the
40-hour week to 30 hours. Such a bill would necessarily reduce the weekly pay
of employees. We could not afford to increase our employees pay 33% percent
8o that they could earn in 30 hours what they now earn in 48' hours. In addition,
it would be impossible for us to turn out enough business, during our toy season
from July to December, on one 30-hour shift to make our expenses.

Our opinions are entirely free from partisan policies. We have tried to express
our sincere beliefs based on sound economics and our hectic experiences of the
last few years.

" 'We hope that you may be successful in having more Senators have the courage
of their convictions so that our country may sooner recover from this depression.
Cordially yours,
WaiTNEY Bros Co.,
RoLaAND A. WHITNEY.

Marcr 16, 1935.

The Hon. WALTER F. GEORGE
Untted States Senate, Wasfu'ngton, D. C.

My DEArR MR. S8BNATOR: In connection with the study your committee is
making of the effects of the National Industrial Recovery Act upon small business
concerns, I take the liberty of directing your attention to the attached article,
The Men the Codemakers Forgot.

" As author of this article, permit me to say that I have always approved, and
still approve, the fundamental purposes of code making and have served to the
best of my ability in endeavoring to make the plan work in the retail field.

I acted as a trade advisor for the Administration in the formulation of the Retail
Code, as chairman of the Distribution and Service Trades Committee appointed
by General Johnson, am a member of the Industrial Advisory Board, and have
been chairman of the National Retail Code Authority, Inc., since its formal
organization.

t must be apparent that I could not have fulfilled these obligations had I been
anti-N. R. A. or can any implied eriticism contained in the article be charged
to political partisanship since I have never voted any but the Democratic ticket
in any national election.

Nevertheless, I am firtnly convinced of the practical impossibility of applying
a multitude of codes to small business establishments and there does not appear
to be any way to reduce the number to a single code. While that might be
accomplished for the retail field, the activities of retailers, as the article shows,
carry them into functions which are not classed as retailing.

The inevitable result is confusion and resentment and, based upon Nation-
wide contacts with retailers, I am convinced that the movement is politically
harmful to the administration.

Yours very truly,
RivERs PETERSON,
Editor Hardware Retailer.

(The article, “The Men the Codemakers Forgot,”” will be found at
the conclusion of Mr. Peterson’s previous testimony.)

Senator GEORGE. 1 also wish to put into this record statements
from Mr. Henry McD. Tichenor, the president of the Walton Cotton
Mill Co., of Monroe, Ga., protesting against the extension of National
Recovery Act upon the conditions outlined in the present bill.
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Marcu 7, 1935.
Senator WALTER F. GEORGE,
Washington, D. C.

DEAR SENATOR GEORGE: We were glad to note in today’s Constitution that
you had given a statement to the press favoring a revision of the National Re-
coverykAct 80 as to retain only voluntary codes fixing wages and maximum hours
of work.

We helieve that such a change would go further to promote recovery than any-
thing that has been suggested in recent months. The capital goods industry
will not make any forward strides until business confidence is restored and we
believe that there are many concerns ready to make necessary changes just as
soon as the objectionable features of the present laws are a thing of the past.
We believe that the most vicious feature of the recent legislation has been section
7-A of the National Recovery Act, for this has caused more friction in industry
than any legislation within the writer’s memory.

Our own plant has been in a constant turmoil on account of the union issue.
There have been examples in our plant of fathers who would not speak to their
own sons and vice versa. Apparently the question is not one which every man
must decide for himself. Our hands have been intimidated by every known
means from the threats of losing their jobs to personal violence, in an effort to
organize them 100 percent. Under the law the management of the mill has been
unable to do anything to correct the situation though we feel that 8 or 10 men
are entirely responsible for the unhealthy situation.

The cost of operation has been increased, due to this lack of cooperation in the
mill and the friendly feeling which has always existed between the management
and the help has been largely dissipated through the efforts of paid agitators who
make a life’s work of stirring up trouble. We do not wish to leave the impression
that we intend to discharge our union help in case this law is changed. We are
very proud of the class of our operatives who have been held up as an example
for many of the mills in our locality. We are sure, however, that if we are allowed
bto di?chgrge any agitators, and they know this, that the root of the trouble will

e solved. .

We have in mind improvements which will total more than $100,000, but
which are being held up by the one reason that section 7 (a) has created such an
unhealthy condition that we are unwilling to go ahead with such a large expend-
iture. We also know that many of the plants which are in a much worse
physical condition than our own are liquidating their properties in preference to
making the expenditures necessary to put them in a modern condition.

Let us repeat, therefore, that we appreciate the stand you have taken. We
also most earnestly request that your support will not be given to any substitution
which in its effect will be similar to section 7 (a).

Respectfully yours,
WartoNn CorroNn MiLL Co.,
By Hexry McD. TicHENOR, President.

Senator GEorGE. I also wish to put into the record a letter from
Mr. Ernest L. Rhodes, one of the largest millinery manufacturers in
the Southeast, the company being Ernest L. Rhodes Co. of Atlanta,
Ga., in which he specifically points out the inequalities of the industry
in the South under the code provisions, and also specifically the budget
for this particular industry for 1935, which is stated in an attached
exhibit as $259,136.71. In part this letter of Mr. Rhodes deals with
the burden of the assessment upon the smaller industries of the

country.
Marcr 7, 1935.
Senator WALTER F. GEORGE,
United States Senate, Washington, D. C.

My DEeARr SENATOR: It was certainly a pleasure to read in the Constitution this
moming{that you felt that there would be some very radical changes in the set-up
of the National Recovery Administration. Let us hope and pray so, for I do
not feel that the set-up of many codes that I have looked over has increased the
consumption of labor at all, and especially where the codcs are set up such as the
Millinery Code, and where there is classification of labor, which is Approved Code
No. 151, Amendment 2, Registry No. 228-03.
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It makes it doubly hard upon a corporation with classification of 1abor, as some
departments become dull and you try to take care of your people to shift them
from one department to the other and this code forbids it, and many others, and
with many inspectors or detectives constantly checking and rechecking, and I
believe that the National Recovery Administration would bring greater success
if it were put upon a basis of a maximum of hours, minimum of wages, and let
Government through some of its many now existing bureaus, as we have an
oversurplus of them today, take charge of the issuing of labels, and only allow the
houses meeting those requirements upon inspection to be issued these labels,
and then appeal to the general public only to buy merchandise carrying the
National Recovery Administration labels.

It would certainly reduce the tremendous cost that comes under the 600 codes
that have been passed. And likewise about 450 of them have received anywhere
from 1 to 3 amendments on the original.

Take the millinery budget, which I am herewith attaching—they ask an
expense budget of $259,000 for 5% months. If you will note in this budget the
chairman of it is to receive at the rate of $20,000 per annum (more than Senators
receive), the executive secretary $10,000, the auditor or confidential agent $10,000,
and so on all the way down the line. And also you-will note that they charge us
$5 for labels that cost $1.05 for hats sold from $7.50 to $48 per dozen, and when
we make better hats than $4 each they charge us $20 per thousand for the same
label. Now, if you can call that anything but profiteering, I don’t know.

Now, the reason that I say that there is less labor employed is, because a cer-
tain percentage of the people we have to pay $17.50 per week to a trimmer,
whether she makes it or not, and consequently we keep the work stacked right
up behind her so that she must make the code, and if she can’t make it, if busi-
ness is good, she is let out. Also, with the subnormal workers, there is s0 much
red tape over it, and then you are required to pay them $10.50 per week for 35
hours, and consequently in our trimming department I don’t think we have hardly
a subnormal worker, as a year ago we were using about 10 or 12 who had many
infirmities, and they were happy to come in and be associated with the younger
people, even though they made only $1.50 a day, when the worker next to her
made her $3 and $4.

So I judge that we will have a more simple National Recovery Administration.

And I sometimes wonder (of course it would be a great political question)
whether we should draw a distinction between the white and the colored, as you
know from your own experience how much work you get out of a colored man or a
colored woman in comparison to the white on the same job.

Yours very truly,
ErnesT L. RERODES CoO.,
ERNEsST L. REHODES, Prestident.

P. S.—If you will note on the last page of ‘“‘general information’” you will
find that the number of established assessments is 1,375 and taking those estab-
lished as a whole, with a budget of over $260,000 for 5% months it cost them
an average of $189 for each plant, which on a yearly basis would cost them over
$400 per year per plant, and roughly speaking for 5} months it cost $8.50 per
employee for their inspection.

Yours very truly, E L R
. L. RHODES.

NATIONAL RECOVERY ADMINISTRATION,
February 15, 1935.

(Registry No. 228/03—Approved Code No. 151)
SUPPLEMENT TO NOTICE OF OPPORTUNITY TO BE HEARD
(Administrative Order No. 151-37)
MILLINERY INDUSTRY
(Code Authority Budget and Basis of Contribution)

Fourth line of first paragraph reads:

“x * * gajd Budget is $259,136.71.”

Application has becn made by the code authority to increase the sum by the
addition of $1,000 representing an allowance of $500 each for the office of the
Deputy in Philadelphia, Pa., and for the proposed office of the Deputy in the
New Jersey area.
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Fourth line of first paragraph should therefore read:
“* x * gaid Budget is $260,136.71.”
NATIONAL INDUSTRIAL RECOVERY BOARD,
By W. A. HARRIMAN, Adminisirative Officer.
BurToN E. OPPENHEIM,
Acting Depuly Administrator.

N. B.—To code authorities and trade and industrial associations and agencies:

The above contains notice of possible action in which your members or other
parties known to you may be vitally interested. You are urged to exercise every
reasonable effort to cause the subject matter to be called to their attention.

NaATIiONAL RECOVERY ADMINISTRATION,
February 7, 1936.

(Registry No. 228/03—Approved Code No. 151)
NOTICE OF OPPORTUNITY TO BE HEARD
(Administrative Order No. 151-37)
MiLLiNERY INDUSTRY
(Code Authority Budget and Basis of Contribution)

The Code Authority for the Millinery Industry has made application for the
ag)proval of its budget and basis of contribution by members of the industry to
the expense of administering the code for the period from January 1, 1935, to
June 15, 1935. The total amount of said budget is $259,136.71.

: ('ll‘h% basis of contribution is as follows: Sale of labels to the members of the
industry.

Copies of said budget and basis of contribution are attached hereto and hereby
made a part thereof. Additional copies are available at the office of the National
Recovery Administration, room 3016, Department of Commerce Building,
Washington, D. C., and at the office of the code authority at 469 Fifth Avenue,
New York éity.

Notice is hereby given that any criticisms of, objections to, or suggestions con-
cerning said budget and/or basis of contribution must be submitted to Acting
Deputﬁ Administrator Burton E. Oppenheim, room 3016, Department of Com-
merce Building, Washington, D. C., prior to Thursday, February 28,1935, and that
said budget and basis of contribution may be approved in the form now sub-
mitted and/or in such form, substance, wording and/or scope as they may be
amended and/or amplified on the basis of criticisms, objections, or suggestions sub-
mitted, and supportingfacts received, 1gursua.nt to this notice, or other information
or consideration properly before the National Industrial Recovery Board.

Any person submitting any such eriticism, objection, or suggestion must state
his name, the persons or groups whom he represents, and the facts supporting
his criticism, objection, or suggestion. All matter submitted will be given due
congideration and the National Industrial Recovery Board will act only after
consulting with such of ite advisers as it may deem appropriate.

NarioNaL INDUSTRIAL RECOVERY BoOARD,
By W. A. HArrRIMAN, Administrative Officer.
BurToN E. OPPENHEIM,
Acting Deputy Administrator.

N. B.—To code authorities and trade and industrial associations and agencies:

The above contains notice of possible action in which your members or other
parties known to you may be vitally interested. You are urged to exercise
every reasonable effort to cause the subject matter to be called to their attention.

CopE AUTHORITY OF THE MILLINERY INDUSTRY
469 FIFTH AVENUE, NEW YORK CITY

Estimated Budget for Period Beginning January 1, 1935, and Ending June 15,
1935 (5)% Months) as Temporarily Approved by the Administration (Effective
date of Code, Dec. 26, 1933. Effective date of Amended Code, Nov. 19, 1934)
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BASIS OF ASSESSMENT

A—Labels sold to members of industry manufacturing hats sold
dozen or less.

at $7.60 per

B—Labels sold to members of industry manufacturing hats sold from $7.51

per dozen to $48 per dozen.

C—Labels sold to members of industry manufacturing hats sold in excess of

$48.01 per dozen.
Estimated tncome

Estimated
Label mumber of | (R TR" | Sousind | net income
A e e 23, 870, 000 $3.50 $1.05 | $58,481.50
B 32,081, 5.00 1.05 | 126,721.93
L P, 862 5«) 20. 00 1.05 16, 164. 87
Total. oo R 36, 804, 000 mx,oozso: .......... 201, 358. 30
Summary
Salaries . . . e eo %40, 517. 58
Office expense, New York _ . .o o mcmeccaeccan- 16, 156. 28
General expense._ __ . _ .. o mmcm - 19, 990. 90
Compliance, New York _ _ _ oo 68, 434. 67
Special millinery board .. .. eena 9, 450. 85
10_regional officers_ _ _ . . e iaaaa 44, 492. 23
Total e mmmmm—ena 199, 492. 51
Actual cost of labels. . . oo -. 59, 644. 20
Total . e aaaa 259, 136. 71
Salaries:

Director and chairman ($20,000 per annumn) ... ... .oo...-- 9, 166. 69
Executive secretary ($10,000 per annum) _____._ .. ___.___.._ 4, 588. 35

Auditor, confidential agent ($10,000 per annum), supervisor of
regional offices_ __ _ i aa-. 4, 588. 35
Director of publieity . .. e eao-- 2, 750. 00
Bookkeeper, assistant bookkeeper, filing clerk, billing clerk - _ 2, 359. 50

4 stenographers, telephone operator, office boy, porter, inforina-
tion elerk _ _ o e 5, 124. 19
11 employees in label department_ .. __ ... ________ 6, 149. 00
9 statistical clerks. . ... L . eieaaa-. 5, 791. §0

Office expense, New York:
Rent . e .-
Water and light . _ . _ e eo_
Telephone and telegrams_____ ... ______________.____...
Office equipment . _ . e ao___ -
Stationery, printing, and supplies_ . ____ ... __._ .. ._...
Postage. - - - o e
Towels and cleaning supplies

General expense:

Advertising (general) - ____ . . o.._
Traveling expense.__ - . oo,
Legal fees (attorney retaining) .. _ . ___ .. .. ___....
Insurance. oL
Mget-ing expense, including traveling of code authority mem-

L] - J U
Packing materials_ . ___ . ______.
Parcel post, expressage, and car fares______________________
Misecellaneous _ . i ieoo.

© 40,517.58

3, 666. 69
550. 00
3, 437. 50
916. 64
5, 041. 69
2, 245. 82
207. 94

16, 156. 28

2, 204. 18
2, 979. 18
4, 588. 35

458. 32

5, 500. 00

343. 75
1,077. 12
2, 750. 00

19, 990. 90
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g
i.; Summary—Continued
= % REGIONAL OFFICEs—continued
— Cleveland—Continued.
=2 RENb - — o - o o oo e $137. 50
= Telephone and telegrams_ .. _____________________________.._ 91. 70
- Fares e 229. 19
Postage _ . 91. 70
oost Miscellaneous________________ L _______ 91. 70
?i Total e eeeeeae- 3,675. 95
-y Philadelphia:
PUNREE 4 Deputy director__.____________ L _.__. 687. 50
CIL 2 inspectors_ _ e 1, 549. 19
4 Stenographer. - - _ . ____. 429. 00
) Rent_ - oo oo 137. 50
. Telephone and telegrams_________________________________ 165. 00
T Fares s 275. 00
i Postage _ . 91. 70
S Miscellaneous_ .. _____. 91. 70
ST Total e 3, 426. 59
< New Jersey:
2 Deputy director________ . _____ L ____. 916. 70
= 2 inspectors_ _ ... 1, 658. 32
- 1auditor .. 953. 38
1 Stenographer. ... .___. 429. 00
N Rent . e e 165. 00
Telephone and telegrams...______________________________ 137. 50
. Fare. e 229. 19
i Postage 91. 70
- Miscellaneous_ .- . ______.__. 137. 50
L Total o e 4,728. 29
) 8an Francisco:
-3 Deputy director. o _. 1, 650. 00
g lingpector . e 834. 19
Tk Stenographer. - . o _._._. 429. 00
g ReNb o~ oo oo oo 220. 00
L Telephone and telegrams. .. ______________________________ 275. 00
. Bares. . 137. 50
. Postage. - .. 91. 70
. Miscellaneous____ . _ ... ___.___ 91. 70
E g B 3, 729. 09
. Los Angeles:
5 Deputy director. _ .. 1, 145. 85
: 2 inspectors._ _ . e .. 1, 668. 32
Stenographer. - oo .____ 412. 50
: Rent . - oo oo 192. 50
Telephone and telegrams 229. 19
Bares . e 412, 50
Posta.ge 91. 70
Miscellaneous_ _ _ - oo ... 91. 70
g T 4,244, 26
New England:
Deputy director - o - oo .. 1, 145. 85
Inspector_ _ o ... 1, 237. 50
Rent_ _ .. 192. 50
Telephone and telegrams. . - ________________ 137. 50
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Summary—Continued

REGIONAL OFFICES—continued
New England—Continued.

P ATe8 o o e e mmm——emm——————————— $229. 19
Postage - .. e memammmmmmmmmmmmmm—————— 91. 70
Miscellaneous. - . _ o oo oo oo cccecccemeea 91. 70
Stenographer. . _ . . . ciaeeeaa 412. 50
Total o e e mmmmmmm——e———eee- 3, 538. 44
Atlanta:
Deputy director. _ .- 1,191. 70
Part-time inspector (Birmingham) . . _ ... . _.___. 229. 19
Stenographer._ . . ... meccamccaenan 393. 26
Rent . e mmmacecceeee 165. 00
Telephone and telegrams_ . _ . . 91. 70
Fares. . e mc—————— 229. 19
Postage. .- e 68. 75
Miscellaneous. _ . - o oo mcccecmececeemc——em——e 68. 76
Total . e eemcmmmcm————————— 2, 437. 63
Dallas:
Inspector_ _ - - e mmcecmcmmc————a- 1, 145. 85
Stenographer. . .o e oo eeamae- 333. 69
Rent. _ e mmmem————————— 165. 00
Telephone and telegrams____ . _ . _ .. .o ___..__. 45. 82
BT - o o o e e e e mmmemmmmm—m——mmm——— - 229. 19
Postage . _ . e emmm—mamn 68. 756
Miscellaneous_ _ . e mmmmc————— 68. 75
Total - o e mm—m——————- 2, 057. 05
General administrative funetions_ _ _ _ . . o .o o___.__.__ 58, 715. 04
Compliance functions_ __ __ oo e——ae- 185, 179. 32
Statistical functions._ _ - . o e cme———————— 5, 791, 50
Special millinery-board functions (exemptions and exceptions) . ... 9, 450. 85
Total e e mm—mem—————an 259, 136. 71
General informalion
Number of establishments to be assessed.____ ... _________._.____ 1, 373
Number of establishments in industry . - ... ____ . _._._._..._.. 1, 373
Annual net sales for year 1934 _ __ ___ ..o _. $105, 000, 000
Number of employees as of Aug. 31,1934 _____________________ 30, 954

Senator GEORGE. I offer also for this record a letter from one
manufacturer of men’s and boy’s pants and work clothing, the Barrow
Manufacturing Co. of Winder, Ga. This letter also points out the
particular hardships suffered by the industry in the State and in the
Southeast to the manufacturers of men’s work clothes, and I believe
it indicates the number of manufacturing enterprises in this particular
category that have been compelled to go out of business.

MarcH 4, 1935.
Senator WaLTER F. GEORGE,
United States Senate, Washington, D. C.

DEear SENaATOR GEORGE: 1 greatly appreciate your recent letter regarding the
N. R. A,, the renewal of these codes, etc.

We might as well face the issues, Senator, the “new deal” is proving quite a
flop. No one doubts the good intentions of our President, and no doubt if he had
surrounded himself with men who could be relied upon to carry out his wishes and
no more, it would have been some better.
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The trouble is, business has no faith in this administration, all the ballyhoo in
the world will not shake business away from the beliefs that it is dangerous to do
business now. Due to so much changes, regulations, etc., on codes and the
National Recovery Administration, business really has not had a chance to ste
out and do things needed to be done. No one in busineas could think of expan
ing or those out of business would he foolish to go into any new business of any
kind, when it is coded to death. More people are unemployed today in spite of
what they say in Washington than when Mr. Roosevelt went into office. It is
true those who are fortunate enough to be emploved are faring well due to the
short hours and high pay, but that does not help the unemployed. The big
mistake the President made was in sctting a wage scale based on living conditions
in New York City, for the whole country, rural and urban. The result was that
industry went about a program of doing away with labor with modern machinery,
and today mills and garment manufacturers are producing more goods on these
short hours than they did on the long ones because of systematizing their factories
and eqt&iipping them with modern equipment, without increasing employment a
man. r. Roosevelt simply overplayed his hand on this high wage scale.

I certainly believe, Senator, it is now time that Congress take a stand in these
matters: The peoples’ rights are being so flagrantly violated that Georgia is
more like Russia we read about than good old Georgia of old, with all these high-
stepping code authority detectives stamping in and out of our factory, stopping
your operations, and trying to stir up trouble with the employees. It has been
the program all the way through, it seems to me, for these northern fellows to
stir up trouble with labor down here, when no cause for trouble exists. The
North is simply jealous of the South’s growth in a manufacturing way, and as
the northern men have in hand all code matters, and the National covery
Administration itself, it has been their purpose aud plan all the way to do every-
thing possible to injure the southern manufacturer.

The South is now on the spot—it can go forward or it can be ruined. The
whole matter is now in the hands of the southern members of the Congress and
Senate. I say, Senator, it is serious, and what happens in Washington during
the next 6 months will determine the destiny of the industrial South. I firmly
believe that our southern representatives brains are equal to if not superior to
those of the northern representatives, but the trouble and danger lies in the
fact that our southern members are following Mr. Roosevelt too far.

Industrially speaking, Mr. George, the Civil War is being fought all over
again, and now is the big chance for the South to win. It will be won or lost
forever on the Washington battlefront—mnot down in the deep South.

With my highest regards, I am,

Very truly yours,
Barrow Manvuracruring Co.,
W. H. JENNINGS, President.

The CHAIRMAN. I desire to have put in the record a statement by
Mr. Kilbourne Johnston as to some of the testimony that has gone
in. It will save him from going on the witness stand.

NATIONAL RECOVERY ADMINISTRATION,
Washington, D. C., April 11, 1986.
Hon. Pat HaRrRISON,
Chairman Commitiee on Finance,
United States Senate, Washington, D. C.

My Dear SeNaTor Harrison: On April 1, 1935, at the hearing on National
Recovery Administration held before the Committee on Finance, Mr. A. J.
Hettinger, a former employee of National Recovery Administration’s Research
and Planning Division, read into the record (pp. 1855 through 1858 of the tran-
script of testimony) a statement of Mr. Charles F. Roos, another former em-
ployee of National Recovery Administration’s Research and Planning Division,
which had appeared in the Colorado Springs Telegraph for Friday afternoon,
March 15, 1935, and a paragraph of a letter received by Mr. Hettinger from
Mr. Roos, in which Roos made a series of untrue statements, implying that
National .'Recovery Administration had been unfavorable to small enterprises
and alleging that either Mr. Richberg or I had suppressed the unfavorable data
ang made public the favorable data. This is not true.

e said:

1. That he ‘‘prepared the data which Richberg and General Johnson’s son

used to answer the reports of the Darrow Board.”
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This is untrue. None of the data prepared by Mr. Roos was used in answering
the reports of the Darrow Board. The research in which he played a part was
not complete until after the reports had been made.

2. “These,” (the answers to the Darrow Board) ““made public only the figures
which were favorable to National Recovery Admimstration.”

This is untrue, since none of the figures were used. Mr. Roos’ ccmpilation
had not even heen submitted to me at that time.

3. “To illustrate,”” (National Recovery Administration’s deception), “‘itis true
that of those firms which showed increases in net worth in 1933, the greatest per-
centage increase occurred among the smallest firms, as reported by National
Recoverv Administration, but it is also true that in every one of 16 industries
examined, of those firms which showed decreases in net worth, the greatest per-
centage deerease oceurred among the small firms. The latter, however, was not
made publie.”

This statement is untrue on two grounds. TFirst, National Recovery Adminis-
tration did not make public either statement. Sccond, Mr. Roos’ own figures
did not show that in every one of the 16 industries examined declines in net worth
occurred during 1933. They showed that declines in net worth oceurred only in
9 of the 16 and in only 3 of these 9 cases did small enterprises have the greatest
percentage decline.

The statcment is deliberately misleading on still other grounds in that Mr.
Roos did not mention the fact that his figures also show that the rate of decrease
in bankruptcies during the period of National Recovery Administration has never
been equaled within the scope of existing records and, furthermore, that fewer
enterprises out of every hundred in husiness became insolvent in 1933 than in any
vear since 1920. Small enterprises shared proportionately in this rapid decline
of bankruptcies and also in the low level of insolvencies which has l:cen main-
tained to the present time.

4. Mr. Roos further states that the figures and charts drawn up by him ‘““made
very favorable impressions on Congressimen, especially on Senator Robinson.”
None of the figures or charts submitted to me by Roos were ever presented to any
Senator or Congressman, or used in anv other way.

The standard index of business failures supplied by Dun & Bradstrect has
been used several times to indicate the true fact that small enterprises have been
saved by National Recovery Administration at a startling rate, but thcse figures
were not compiled by Mr. Roos but were made public by Dun & Bradstreet
before the Darrow report. Even these well-known figures however, were not
used in General Johnson’s and Mr. Richberg’s reply to the Darrow rcport.

5. Mr. Roos further states ‘I have a suspicion that Johnston” (the under-
signed) ‘‘showed only the charts favorable to National Recovery Administration,
but I do not know.”

This is a direct insinuation against my personal honesty and since this innuendo
has been made a matter of the highest public record, I urgently request that my
reply be made a matter of the same record.

As T have stated above, the charts came too late to be included in the answer
to the Darrow board. None of them was shown to either Mr. Richberg or
General Johnson, by me. They were submitted to me and kept in my files until
they became out of date, when they were discarded for more recent data. The
original figures, however, are still in the files of the Planning and Research
Division.

Respectfully,
KILBOURNE JoHNSTON, Asstsiant Code Adminisiraiton Director
(Formerly Aide to the Administrator).

The CrairMaN. 1 also wish to put into the record some information
which has been turned over to the committee by Mr. Blackwell
Smith, acting general counsel, as requested by Senator Gore.

NATIONAL RECOVERY ADMINISTRATION,
Washington, D. C., April 16, 1935.
Hon. PaT Harrison,
Chairman Senate Committee on Finance,
Senate Office Building, Washington, D. C.

My Dmar SenaTor HaRRIsON: In accordance with the request of Senator
Gore, I am enclosing herewith and making available for the members of the
committee a table indicating which codes eontain provisions requiring permission
of the National Recovery Administration before new plants may be crected or
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tion of motion pictures, unless the parties mutually agree that a different form
be used.” The only criticism that I have ever heard of this provision of the code
is that the provision is not strict enough in compelling the exclusive use of such
form of agreement.

With respect to arbitration, the provision of the code as above cited is that
arbitration of disputes arising under any exhibition contract shall take place, ‘if
the parties shall agree on arbitration.”” There is nothing whatsoever mandatory
about arbitration, and the optional method provided for is the customary one, in
which each side to the controversy appoints its representative. In case of disa-
greement, the matter is submitted to an inépartial umpire.

I1. Likewise, before the Senate Finance Committee on April 8, 1935, Abram F.
Myers testified. With respect to his statements, I desire to introduce the
following:

Reference is made by Myers to the procedure in drafting of the code, the naming
of the code committees, and the naming of the code authority.

There is annexed hereto, as exhibit 1 to this statement, the report on the code
of the undersigned as Deputy Administrator in charge of the code, such report
being made to General Johnson in connection with the presentation of the code
to the President for approval. The reports of the advisers upon the code are also
annexed as part of exhibit 1. The procedure questioned is fully covered and ex-
plained therein.

The review of the draftsmanship of the code as originally presented was done
and the code in its final form was ﬂrepared by Mr. Rosenblatt, with the assistance
of his advisers, and particularly his legal advisers. The innuendoes made with
respect to the participation of Mr. Natﬁan Burkan in the drafting of the code are
declared to be unequivocally erroneous. Mr. Burkan had no more to do with the
draftmanship of the Motion Picture Code, as approved by the President, than did
any of the pages of the Senate.

ith respect to the number of theaters in the United States exhibit 2, annexed,
is the publication of the Bureau of Foreign and Domestic Commerce, of the
Department of Commerce of the United States Government, issued on February
1, 1935, stating the number of theaters in operation at that time.to he 10,143.
The exact figures may be open to question, but this is the best information on the
subject at this time. At the time the code was promulgated there were no
statistics available worthy of the name.

In this connection the committee should know that as of Mareh 12, 1935, there
were 9,169 written assents received by the code authority from motion-picture
exhibitors and that an additional number of 340 exhibitors had taken the benefits
conferred by the code, even though not signing the form of assent. Thus, a
total of 9,509 exhibitors have cither assented to the code or taken its benefits.
Of this number, 7,393 are in the status of unaffiliated exhibitors.

Myers’ statement that the code was signed in secret is not correct. It was an
open secret, since the signature and assents to the code at the time the code was
approved by the President on November 27, 1933, represented the overwhelming
majority of the exhibitors of the United States. here is annexed hereto, in
exhibit 3, a statement of all the assents which accompanied the transmittal of the
code to the President.

Myers’ statements with respect to the protest of General Johnson and the
inclusion in the record of the memorandum of October 31, 1933, do not complete
the record. General Johnson, after hearing the protestants personally, turned
over all matters in connection with the code to Col. Robert W. Lea, at that time
assistant administrator for industry, and Colonel Lea, with an attorncy of his
own choosing, reviewed the entire matter and reported to General Johnson. As
a result, General Johnson issued a statement on November 4, 1933, annexed
hereto as exhibit 4, which completely vindicated the acts of Mr. Rosenblatt.

Myers’ reference to the interpretation of the Executive order approving the
code signed by the President makes no mention of the fact that such interpreta-
tion followed a conference at the White House and was at the direction of the
President. I may add that every case determined by the code authority has been
carefully reviewed by the National Recovery Administration.

Myers' statement with respect to the votes cast by the code authority against
the intcrests of the independent exhibitors, is not supported by the facts, and anal-
gsis of such votes shows that from the very first meeting of the code authority

eld December 20, 1933, up to and including February 28, 1935, the total number
of votes cast were 1,091 of which 1,019 were unanimous, and of which 72 were
split, and that therefore, of the total votes cast, 93.9 percent were unanimous;
that is, by the action of all the members of the code authority, including those
designated by Myers, as representative of the independent exhibitors’ interests.
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The letter presented by Myers from Yamins speaks of a number of subjects
which Myers adopts. His statement as to the method of appointment of local
boards, while undoubtedly well-intentioned, nevertheless does not disclose that
there were over 3,000 nominations received respecting membership on these
boards, and that there were actually 372 members appointed by the code authority
and that there was unanimous agreement on such appointments by the code
authority in 370 cases.

The statement, that practices have occurred tending to avoid strict conformity
with the standard form of exhibition contract, makes no reference to the fact that
that brief is now before the National Recovery Administration for consideration
on lt;l;e_a question of whether or not the practices complained of amount to code
violation.

The statement made with respect to failure of members of the code authority
to attend meetings is misleading. The first meeting of the code authority of
the motion-picture industry was held in New York City on December 20, 1933.
Up to and including the meeting held on Friday, April 5, 1935, there have been
42 regular meetings, 10 recess sessions, and 1 special meeting, a total of 63 meetings
by the code authority in a period of slightly more than 15 months.

These meetings have in almost every instance, lasted the entire day, in addition
to which members of the code authority, their permanent and temporary alter-
nates, have devoted much additional time attending committee meetings and
appeal hearings.

orty-six different members of the industry have sat as members, permanent
alternates, or temporary alternates of the code authority at the above number of
meetings. It must be borne in mind that the widespread supervisory activities
frequently called for special advisory service, and the industry I})\as had the benefit
of its most expert personne! in attendance at the various meetings.

The statement that the code authority has exclusive power to recommend
changes in the code is not correct. Annexed hereto as exhibit § is the National
Recovery Administration Office Memorandum No. 266, Office Order No. 86, and
that portion of the National Recovery Administration Manual, all of which are
relevant and disclose that any interested party, including the National Recovery
Administration, may propose amendments to any code.

With respect to the form of assents to the code, there is annexed hereto as
exhibit 6, a statement issued by General Johnson and Deonald Richberg, as
counsel, respecting the effect of the form of assent to the Motion Picture Code
(which in the form it was signed, was approved by Mr. Rosenblatt, and was in
accordance with statements previously made by him to the same effect), as well
as the Executive order of the President, No. 6949, as exhibit 7, hereof, respecting
the rights of signatories to codes.

The Myers statement that it is impossible for exhibitors to get relief before the
code boards, is not borne out by the facts.

Considering exhibitors’ problems alone, the code provides three chances to one
for relief through local grievance boards which consider fair trade practices only.
Relief has been granted to exhibitors in 75 percent of cases tried. Out of 1,020
cases tried by local grievance boards, 771 cases brought relief to exhibitors. In
only 24 percent of cases—or in 237 complaints—was relief denied. In 205 of the
cases appeal was taken to the code authority as a court of appeals and in 85 per-
cent of the appeals the local board was sustained; in 30 cases, or 15 percent, the
local board’s decision was reversed.

Until the code was achieved, there was no such thing as relief for clearance and
zoning problems generally. The clearance and zoning boards are in operation to
pass wholly upon those questions. In the first 289 cases brought to these boards,
relief has been granted to 172 exhibitors—59 percent of the complaints filed.
Appeals were taken to the code authority in 78 of these cases. Eighteen percent
of the appeals heard were reversed and sent back to the zoning boards; judgment
was affirmed in 82 percent of the appeals. .

I1I. On April 8, 1935, there also appeared Melvin Albert, who testified.

Most of the statements made by Albert will be found refuted in the above and
in the exhibits. One statement made by him particularly stands out. Albert
stated that the code provides ‘“that no exhibitor may complain that a distributor
has given advantage to a theater operated by a distributor.” There is a fair
sample of the worth of Albert’s testimony. The code provides nothing of the
kind and such is not the fact.

The code does provide in article VI, part 2, section 5, that a local grievance
board shall not have jurisdiction to hear any complaint based upon the fact that
a distributor has licensed the motion pictures distributed by it for exhibition at
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its own affiliated theaters. It would indeed be anomolous for a distributor to
be deprived of its right to show its own pictures in its own treaters as the law
now stands.

With respect to the statements made by Albert concerning the labor provisions
of the code, the committee will find in exhibit 3 the signatures of all labor organiza-
tions employed in the motion-picture industry to the code, constituting thereby
an agreement with the employers in the industry.

Albert’s statements respecting motion picture machine operators in New York
are unfair, to say the least, considering that the code protects a tremendous
number of workers in the industry, estimated at more than 260,000, and of which
the annexed enumeration, marked * exhibit 8, is illustrative.

The foregoing is adduced, not by way of complete answer to the unnumerable
petty, irrelevant and immaterial matters touched upon by the foregoing wit-
nesses with respect to the Motion Picture Industry Code, but should serve to
advise the committee generally of the inaccuracy and inadequacy of the teati-
mony given by such witnesses.

In order that the remarks of all the witnesses with respect to the report of the
Darrcl;v;{) .lzo;.rd on the Motion Picture Code be fairly dealt with, there is annexed,
a8 exhibit 9:

(A) The letter of General Johnson to the President, dated May 15, 1934, con-
taining reference to the undersigned.

(B) Comment on the majority report of the Darrow Board by Donald R.
Richberg with respect to the Motion Picture Code; and

(C) The answer of the undersigned to the Darrow Report on such code.

I have been advised of the desire of the committee to expedite its hearings,
and in conformity with its wishes I am therefore refraining from requesting an
opportunity to be heard. In view, however, of the testimony and of the materi-
ality of this reply and of the exhibits annexed, I respectfully request that they
be all incorporated into and made a part of the record of proceedings before the
committee.

Sincerely
’ (8igned) SoL. A. ROSENBLATT,

Division Administrator, Amusements Division N. R, A,

EXHIBIT NO. 1

REPORT To GENERAL JOHNSON BY DEPUTY ADMINISTRATOR ON THE CopE OF
Fair CoMPETITION FOR THE MOTION-PicTURE INDUBTRY AND REPORTS OF

THE ADVISERS UroN THE CODE
OcToBER 26, 1933.

To the National Recovery Administrator:
GENERAL BTATEMENT

The code for the motion-picture industry embraces all economic divisions of
the industry, and, indeed, all subdivisions thereof. It embraces and considers
every step taken by the industry from the production of motion pictures to their
distribution and thereafter to their very exhibition in theaters before the public.
Every division of this industry is interrelated with and dependent upon the other
for its very existence.

Prior to August 8, 1933, your deputy was advised that numerous groups repre-
senting those engaged in the motion-picture industry were severally formulat-
ing proposed codes of fair competition for this industry. The divergence in views
expressed in such activities was so marked, and the complete devotion of each
group to its own special interests was so pronounced, and the apparent inability
of any group to formulate any code upon which a hearing might be called was
so great, that your deputy proceeded with all due dispatch to call a meeting of
all the separate groups and divisions of the industry in order that through such
representative groups the formulation of a code might go forward.

On August 8, 1933, at the meeting hall of the association of the bar of the city
of New York, at New York Citv, vour deputy cealled together representatives of
the several divisions of the industry and named, for the purpose of formulating
a code, a committee of producers and a committee of distributors, under Sidney
R. Kent, president of the Fox Film Corporation, as coordinator; and a committee
of exhibitors, under Charles L. O’Reilly, president of the Theater Owners’ Chamber
of Commerce, of New York City, as coordinator.
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Such committees embraced the following in their membership:

Producers’ Committee.—George Bacheller, president Chesterfield Pictures;
Phil Goldstone, president, Majestic Pictures; M. H. Hoffman, president Allied
Pictures; W. Ray Johnston, president Monogram Pictures, Inc.; B. B. Kahane,

resident Radio Pictures Inc.; Louis B. Mayer, vice president, Metro-Goldwn-
ayer Distributing Corporation; J. T. Reed, president, Academy of Motion
Picture Arts and Sciences; William Saal, Admiral Pictures; Joseph M. Schenck,
resident United Artists borporation; H. M. Warner, president, Warner Bros.
ictures, Inc.; Adolph Zukor, president Paramount I‘ictures Distributing Cor-
poration; M. H. Aylesworth, president RKO Distributing Corporation; J. Berko-
witz, Standard Film Exchange, Inc.; A. C. Bromberg, president A. C. Bromberg
Attractions; R. H. Cochrane, vice %lresident Universal Pictures Corporation;
Jack Cohn, vice president Columbia Pictures Corporation; H. Gluckman, presi-
dent Majestic Pictures Corﬁgration' Edward Golden, general sales manaﬁg
Monogram Pictures, Inec.; rle W. Hammons, president Educational F
Exchanges, Inc.; George J. Schaefer, general manager, Paramount Pictures
Distributing Corporation; Nicholas M. Schenck, president Metro-Goldwyn-
Mayer Distributing Corporation Harry H. Thomas, president First Division
Pictures, Inc.; Charles W. Trampe, president Midwest Film Co.

Ezhibtlors’ commitiee.—Harry C. Arthur, president Arthur Theatres Corpora-
tion; Jos. Bernhard, Warner Bros. Theatres Circuit; M. E. Comerford, Scranton,
Pa.; Sam Dembow, Paramount-Publix Corporation; Harold B. Franklin, Radio-
Keith-Orpheum Corporation; John Hamrick, Seattle, Wash.; Harry E. Huffman,
Denver, Colo.; Ed uykemiall, resident, Motion Picture Theatre Owners of
America; Gus O. Metzger, president Independent Theatre Owners of Southern
California; Jack Miller, Exhibitors’ Association of Chicago; Abram F. Myers,

neral counsel Allied States Motion Picture Exhibitors Association; H. M.

ichey, secretary Allied States Motion Picture Exhibitors Association; J. C.
Ritter, president Allied States Motion Picture Exhibitors Association; Sidney
Samuelson, president Allied Theatres of New Jersey; E. A. Schiller, Loew’s,
Inc.; A. H. Schwartz, Century Circuit; George Skouras, Skouras Bros. Theatres;
Fred Wehrenberg, St. Louis, Mo.

Buch committees, therefore, comprised in their membership a truly representa-
tive industrial group.

It is your deputy’s opinion, and it is respectfully submitted, that the foregoin
procedure with respect to formulation of a code upon which a public hearing coul
be called was highly necessary, because there is in the motion-picture industry
no trade or industrial association fairly representative of this industry.

The code for the motion-picture industry formulated by such representative
industrial group, as aforesaid, was submitted to the Administrator on August 23,
%ggg, and a hearing was forthwith set with respect to the same for September 12,

THE PUBLIC HEARING

A public hearing was held commencing on September 12, 1933, and ending on
September 14, 1933, in the large auditorium of the United States Chamber of
Commerce Building, at Washington, D. C. A list of witnesses is contained in the
transcript of record of such public hearing. The names of more than 200 wit-
nesses were called at such pubic hearing.

Upon the public hearing, the following sat with your deputy as advisers:

iliam P. Farnsworth and Bernice Lotwin, Legal Division.

George A. Renard, Consumers’ Advisory Board.

Donald K. Wallace and H. H. Thurlby, Research and Planning Division.

E. N. Hurley, 8r., Industrial Advisory Board.

John P. Frey, Labor Advisory Board.

Representatives of all groups and divisions of the industry were heard. Repre-
sentatives of persons engaged in other steps of the economic process, whose
services and welfare are affected by the Motion Picture Industry Code, were also
heard. Reprsentatives of consumers, employees, and others who sought exemp-
tions from the provisions of the code were heard.

The statistical position of the industry was satisfactorily presented. Com-
munications received from interested parties who had not requested to be heard
were read into the record.

Upon the hearing, your deputy ruled out of consideration by the Administrator
all proposals which in any way sought to modify or interpret the provisions of
section 7 (a) of the National Industrial Recovery Act.
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Further upon the public hea.ring, proposals in the codes submitted relating to so-

called “poster exchanges,”” which if accepted by the Administrator would have

completely destroyed the business of such poster exchanges, were ruled out of

consideration by your deputy.
* % * * * * *

Commencing with the evening of September 12, 1933, your deputy on each
and every day to and including the date of this report has held conferences with
all parties interested in this code.

our deputy has attempted to relate the provisions in the code 8o that the;
will be equally protective of the interests of all groups and parties affected. It
is your deputy’s opinion that whether the results sought to be achieved there-
under will actually be achieved can be resolved only by the actual operation of
the code itself.

The code is designed to safeguard and J)roteet the rights of the minority in-
terested affected by it. It is especially designed to safeguard unaffiliated ex-
hibitors, for whom, for the first time in the history of this industry, a forum has
been provided where they may assert applications for relief in situations where
presently either no legal remedy exists or the legal remedy presently existing is
Inadequate. The smallest exhibitor, who has heretofore contended that his
grievance never sees the light of day, and that he is unable to direct the same to
the attention of the responsible representatives of the industry, has now been
afforded every opportunity to do so, and what is more important, to secure speedy
and equitable relief,

This code requires constant, careful, and intelligent supervision and enforce-
ment. Its success or failure depends upon such supervision.

* * * » » * *

FACT8 RELATING TO THE INDUSTRY

The motion-picture industry embraces all activities connected with the pro-
duction, distribution, and exhibition of motion pictures in theaters.

While this industry dproduces less than one-half of 1 percent of the total volume
of goods manufactured in the United States, it assumes a position of unusual im-
portance because of its far-reaching influence upon social and economic standards
and conduct throughout the world. Since approximately 70 percent of the
screen time of the world’s cinema is in exhibition of American-mnade films, the
importance of this industry cannot be overestimated.

The total investinent in all branches of the industry in the United States is
estimated at $2,000,000,000, of which investment $95,000,000 is represented by
production studios; the balance of the investinent is largely in theaters.

Although, according to the 1931 census reports, there were 137 concerns
engaged in the production of motion pictures throughout the United States,
nevertheless the industry is largely concentrated in California, with a relatively
small number of studios, all located in or near Hollywood. This comparatively
small number of studios produces over 70 percent of a total output of motion
pictures valued at $151,000,000. From the standpoint of plant investment, the
studios of the so-called ‘“major producers’’ represent more than 80 percent of the
total investment.

Annual production approximates 650 feature fibns. Of the estimated produe-
tion of feature films for the 1933-34 season, the relatively small number of pro-
ducers, hereinafter called ‘‘the major producers’’, have scheduled for production
some 400, or 65 percent, of the 626 features announced for production during
the current season. The remaining 35 percent is divided among about 25 other
producers, hereinafter called ‘‘independent producers.” The balance of the
number of producing firms engaged in the industry will be found to have con-
tributed their production under a ‘“‘unit’’ systein which feeds into and becomes
part of the productions scheduled by the said major producers.

Similarly, the distribution of motion pictures has been concentrated in a
comparatively few large producer-distributor companies. The volume of film
distribution accomplished through producers’ exchanges in 1929 was 94.67 percent
of the total volume of business reported by all exchanges. A marked geograph-
ical concentration in the wholesale distribution of motion pictures also exists, 99
percent of the total distribution being done out of 32 key cities in this country.

The total number of motion-picture theaters in 1933 is reported as 19,311,
with a total seating capacity of 11,161,193. Of these theaters 15,231 are reported
as sound-equipped, and 4,080 silent. From annual admissions to these theaters
the industry takes in $1,100,000,000 per annum, at an average daily admission

119782—35—p1 6——14
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of 25 cents, and an average daily attendance per theater per show of 226. Of the
seating capacity of the theaters, the same is divided approximately equally
between producer-distributor controlled theaters, commonly known as ‘“circuit’’
theaters, and the independent theaters, i. e., those not affiliated through owner-
ship, control, or management, with producer-distributor companies. he scale
of theater construction and operation ranges from the small place with one show
weekly to the de luxe city theater, and from straight picture entertainment to
combined picture, stage and orchestral entertainment.

The concentration of this industry, wherein production, distribution and exhi-
bition are both horizontally and vertically integrated, is tremendously significant
in that this corporate ownership in the hands of a comparatively few large com-
panies has created an economic division of the industry between major and inde-

ndent interests, the economic consequences of which are reflected in all prob-

ems of the industry.

The change in fortunes of the larger companies from 1929 to 1933 is significant.
The combined figures for net income for seven of the largest companies show a
decrease from such income in 1929 of approximately $59,296,100, to a deficit
in 1932 of approximately $37,335,127.

The decrease in attendance at motion-picture theaters during such period
approximated 35 percent.

uring the same period of time, from 1929 to 1933, we find that of 19,311
theaters reported as existing at the end of 1932, 6,064, or 31.5 percent were closed.
New theater construction has declined rapidly from $163,559,000 in 1929 to
$17,500,000 in 1932.

The decline in profitability of the industry has been attributed to a number
of factors, including overexpansion in the direction of seating capacity of theaters,
the erection of theaters at a high cost per seat, the effect of the depression upon
the demand for entertainment, the general lowering of admission prices, short-
sighted and inefficient management of corporate enterprises, and the payment
of inordinately large compensation for services.

In your deputy’s opinion, an increase in theater attendance, with the main-
tenance of proper admission prices, would be accompanied by an increase of
&rgﬁt: for this industry far greater proportionately than possible in any other

ustry.
» = * * » * »

In the production of motion pictures, the 1931 census reported the number
of employees as 14,547, with prevailing hours of labor per week varying from
48 to 54 hours.

In the distribution of motion pictures at the end of 1929, there were 9,342
persons employed in the exchanges, with prevailing hours of labor approximately
the same as in production.

In the exhibition of motion pictures, the number of workers employed is
estimated to approximate 250,000, with prevailing hours from 23 to 62 per week.

According to estimates furnished your deputy, the increase in the number of
employees in this industry, whose employment is attributed to the operation of
the proposed code, is estimated to approximate 25,000 persons.

A brief analysis of the code follows:

ARTICLE 1I. ADMINISTRATION

Administration of this code principally revolves about the code authority pro-
vided for. The code authority is named in the code with the assent of the repre-
sentative groups in the industry whose belief it was and is that were a method of
selection provided for, the designees could not commence to function until many
months have passed. The actual naming of the members of the code authority
was therefore done in order to expedite the administration of the code.

(;I‘he code authority is fairly representative of the economic divisions of this
industry.

Its personnel is constituted of the outstanding representatives of both affiliated
and unaffiliated producers, distributors, and exhibitors. The character of its
membership and the responsibility attached thereto should, in your deputy’s
opinion, insure high-minded, fair, just, and impartial administration.

Provision is made for the seating upon the code authority of representatives of
classes of employees whose interests may be affected, upon proper occasion; and
also for the designation by the Administrator of three impartial persons appointed
by him as his representatives thereon.

Your deputy confidently expects that the code authority will function in open
public, and that a penetrating spotlight of public interest will be focused upon it,
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Under such circumstances, your deputy believes that no just grievance or com-

laint can be disregarded with impunity by the members of the code authority.

e fact that the code authority is fairly constituted, that it is composed of men

of the highest reputation for fair dealing in the industry, and the fact that it will

be subjected openly to a scrutiny from every group and division in the industry,

as well as without, should assure the Administrator and every element in the
industry, no matter how small or large, of its proper functioning.

It is respectfully submitted by your deputy that in the event the code authority
should fail to be representative, or should fail to be impartial, fair, and just, the
Administrator charged with the responsibility for it creation must alter its con-
stituency. However, your deputy does not believe that this code authority could
fail to be mindful at all times of the trust reposed in it for the benefit of the
industry.

x

* * * * * *

ARTICLE IV. LABOR PROVIBIONS

A. In the pro duction of motion pictures, as the general rule, skilled and un
skilled labor is given a 36-hour week, while so-called ‘‘ white collar’’ help is given
8 40-hour week.

The hourly rate for classifications of employees ranges from 40 cents an hour to
$2.25 an hour, the wage increase generally being approximately 15 percent and
representing an increased pay-roll expense upon the producers estimated upward
of $8,000,000 per year. 1 classifications of the employees, according to their
experience and skill and according to the locality of employment, have been pre-
served, with maximum hours of labor, minimum rates of pay, and other conditions
of employment necessary to effectuate the purposes of the code, and carefully
safeguarded.

ile provision has been made for the exigencies of motion picture production
work, specified employees engaged therein receiving $70 or less per week have re-
ceived the benefit of lay-offs with pay for working over a stipulated number of
hours per week. Undoubtedly a committee will be established by the code au-
thority for the further study of problems affecting employees employed in pro-
duction work.

News-reel cameramen and soundmen have for the first time been given a limita-
tion upon hours of employment with compulsory days off with pay under stipu-
lated conditions.

Studio mechanics working more than 6 hours per day are compensated at not
less than time and one-half for their overtime.

Special effort has been made to safeguard those workers in any locality who are
receiving higher minimum wages and working & lesser number of hours than the
minimum wages and maximum hours specified in the code. Such higher wages
aund lesser number of hours are preserved to such employees.

With respect to extras and ‘‘free lance’’ players, not only is a standing com-
mittee provided for to aid and protect such players, but extras are provided with
a higher minimum rate of pay than has heretofore existed, ranging from 35 per
day for crowds and atmosphere people to $7.50 per day for extras, with their pay
graded upward according to the character of the performance and personal ward-
robe required. Extras are also provided with working conditions safeguarding
th%il‘ em floyment and compensation for interviews lasting more than one hour
and a half.

Child labor in the production of motion pictures is absolutely prohibited, except
that children may fill roles or make appearances upon compliance with the pro-
visions of State laws appertaining thereto.

B. In the distribution of motion pictures a 40-hour week is provided for, with
minimum wages according to population, ranging upward from $14 per week.

Child labor is absolutely prohibited.

C. In the exhibition of motion pictures:

Part 1. For employees other than actors: Child labor is absolutely forbidden,
and a general 40-hour week is prescribed, with minimum hourly rates of pay
provided for with respect to general unskilled labor, such as ticket sellers, door
men, ushers, cleaners, matrons, watchmen, attendants, porters, and office help.

In your deputy ’s opinion, the provisions relating to skilled employeces employed
in the theaters, such as billposters, carpenters, electrical workers, engincers, fire-
men, motion picture machine operators, oilers, painters, theatrical stage em-
ployees, theatrical wardrobe attendants, constitute one of the most construc-
tive portions of this code.
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For a great many years there has been constant industrial strife existing in the
communities where union labor is employed in the theater, and it was your
deputy’s determination that this code could not effectuate policies of the act
unless sound provisions were incorporated for ameliorating this condition.

With the full approval of labor, therefore, provision is made for the establish-
ment of the prevailing scale of wages and maximum number of hours of labor of
organizations of any such employees affiliated with the American Federation of
Labor with respect to their respective type of work in a particular class of
theater or theaters, in a particular location, in a particular community.

The unions have agreed that in those communities wherein they are directly
and regularly employed by the exhibitors, that any and all disputes relating to
determination of scales and hours with respect to the particular class of theater
or theaters in a particular location, in a particular community affected, that they
will arbitrate and not strike, and the employers have agreed that they will not
lock out such employees.

The National very Administrator is given power to appoint the impartial
additional person to finally determine the dispute where the parties themselves
are unable to agree, and all such action is finally subject to review by the
Administrator.

Where such unions do not exist, and union employees are not directly or regu-
larly employed by the exhibitors, the minimum wage is 40 cents an hour.

Moreover, in order that the Administrator might be assured that no such
skilled employee as above named might lose his position, the code provides that
in no event shall the duties of any such employee directly and re rly em-
ployed by the exhibitors as of August 23, 1933, be increased so as to decrease the
number of such employees employed in any theater or theaters in any community
except by mutual consent.

A general pledge that the employers and employees shall attempt to arbitrate

disputes is also contained in the code.

Part 2. Actor employees in vaudeville and presentation theaters: Actor em-
ployees, including chorus persons, are for the first time in the history of this
industry safeguarded with respect to their rates of pay and working conditions.

Reference to part 2, division C, of article 1V of the code, discloses the elaborate
safeguards provided for in the code to protect this class of actor labor.

Child labor with respect to such employees is also forbidden, except that where
roles are to be filled or appearances made by children in vaudeville and presenta-
gﬁm 1?(I)maters;, they shaﬁ be in compliance with the State laws appertaining

ereto.

UNFAIR PRACTICES

Article V-A. General: Included in the statement of general unfair practices is
a proposal under which the code authority is authorized to investigate whether
any employer in the industry has offered an unreasonably excessive inducement
to anyone to enter his employ. If so found, then with the approval of the Ad-
ministrator, such employer may be assessed the amount of the unreasonably
excessive inducement, up to the amount of $10,000. Nothing in the proposal,
however, affects the validity of the agreement of employment so entered into
between the offemding employer and his employee (pt. 4).

The aim of the proposal is to check and correct certain alleged abuses of which
widespread notice has heretofore been taken in investigations and legal pro-
ceedings.

Your deputy makes no recommendation with respect to continuing this pro-
vision in the proposed code.

B. Producers: Generally recognized unfair practices are declared such. There
are two proposals, however, which demand comment.

The provisions relating to agents are of special interest. Briefly, it is provided
that no producer shall transact any business relating to the production of motion
pictures with any agents who have been guilty of what is generally recognized as
unconscionable conduct. The claim was made upon the public hearing and at
the conferences thereafter that unrest and dissension had been caused and
fomented by agents representing the employees of producers, and that by reasun
of such activities the producers had in effect been deprived of the benefits and
advantages of their contractual relationships with their own employees. Such
claims were flatly denied and directly contradicted by representatives of such
agents. In your deputy’s opinion, there is a great deal to be said on both sides.

However, in view of the fact that employees under eontract to producers con-
stitute undoubtedly the most valuable asset of the producing companies, this
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code provides for the creation of an agency committee, consisting of five repre-
sentatives of producers and a representative each of agents, actors, writers,
directors, and technicians, who shall sit to recommend to the Administrator with
respect to any proposed regulations or rules governing the relationship between
producers and such five classes of employees, and also with respect to possible
registration of agents, in order that the problem, if existent, may be adequately
dealt with. Any and all such actions, however, by such agency committee are
directly supervised by the Administrator, whose approval is necessary in order
to effectuate any action taken by such committee. In your deputy’s opinion,
such provisions are fair and equitable to all interested parties, and are carefully
designed to safeguard the rights of all concerned. (Pt. 4.)

There is another provision which is intended to effectuate the same purpose—
the preservation to a producer of the relationship existing with his employees.

Before discussing the specific proposals contained in the code in such regard,
vour deputy points out that when emplovees are regularly employed by a pro-
ducer for a period of time, the relationship is customarily mutually beneficial,
The producer in such case contends that his organization and his efforts result in
building up the value of such employee. The employee, while usually recogniz-
ing the justice of the producer’s contention, on the other hand contends that were
it not for the innate abilities of such employee, the producer would not be
able to realize value from the employment. These contentions of both producers
and their employees are not only made with respect to actors, but are also made
with respect to all employees engaged in creative, artistic, technical or executive
capacities. (Employees whose labors are purely creative, such as writers, authors,
and dramatists, contend that they are in a different position from other employees,
and urge that any of the producer’s contentions as aforestated are not applica-
able to them.)

To the end, therefore, that both producers and their employees shall receive
free from interference, full benefits and advantages arising out of the contractuai
relationship, the code provides that no offers shall be made by a producer to or
for such employees of another producer until 30 days before the expiration of the
then existing contractual relationship. The code further provides that as and
when a firm bona fide offer has heen made by the then employing producer to
the employee involved, that during the last 30 days of the strictly contractual
relationship such then employing producer shall receive notice of offers from the
competing producer, so that the bidding for services shall take place in the open
and the then employing producer shall have an opportunity to meet any offers
made by a competing producer, and thereby, but only upon the free choice of the
employee, be agle possibly to continue in his own employment such employee.
The employee’s choice as between such offers made is entirely preserved. Such
is the procedure provided for by the code up to the expiration of the contractual
relationship (pt. 5).

Before continuing with the further provisions of the code upon this subject,
it is pertinent to point out that the further provisions relate primarily to a theory
of prior repute, that is, the theory of producers that those employees receiving
very substantial compensation have been enabled to a large degree to secure for
themselves such large compensation by reason of the efforts and facilities of their
producer employers, and that by reason of such fact the producer employers
have an ethical and moral right to be made acquainted for a stipulated period of
time after the expiration of the contractual period of employment with offers
made for the services of such former employees by competing producers, in order
that the last employing producer may be able to meet such offers or at least
negotiate with such former employee for a continuance of the employment with
the last employing producer; and if such negotiations are successful, thereby
preserving to the last employing producer an asset of undoubtedly great value.

These further provisions, relating to a time after the contractual relationship
has ended, are presently opposed by organizations of the employees affected,
upon the grouncf) that such provisions will tend to decrease bidding for services
and thereby directly tend to limit the compensation which such employees might
expect to receive, if such provisions for open bidding were not embraced within
this code. Your deputy offers no opinion with respect to this theory of price
repute, advanced by producers, nor with respect to the arguments adduced by
employees opposing such provisions, except to say that the provisions in the code
relating to such subject matter are not, in his opinion, such as to work a hardship
on either producers or such employees, and that the treatment of such proposals is
entirely from the standpoint 0? fair practice on the part of producers, with entire
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fx;ee(tifom of choice left to the employee with respect to their acceptance or rejection
of offers.

Briefly, the proposals immediately above referred to are that when the last
employing producer has made a bona fide firm offer for the services of such em-
ployee who has received compensation of from $300 per week to $1,000 per
week, or of fromn 85,000 per picture to $10,000 per picture, the last employing
producer shall have notice of offers made by competing producers for a period of
3 months following the expiration of the employment; and in cases where the
compensation of such employees was more than $1,000 per week or more than
$10,000 per picture, the period during which such last employing producer shall
be entitled to receive notice shall be 6 months following the expiration dute of the
contractual relationship previously existing (pt. 5, sec. 4).

Provision is made with respect to the determination of the good faith of offers
made so as to entitle producers to notice of subsequent offers, and procedure is
also devised whereby after notice has been given to the last employing producer
he shall have the very shortest reasonable time within which to ncgotiate to
meet an offer made by a competing producer, together with adequate safeguards
for the exercise by the former employee of his free choice in acceptance or rejection
of offers (pt. 5, sec. 6).

One further provision with respect to the contractual relationship existing be-
tween producers and such above-described employees is deserving of special
comment. Such provision declares that if the code authority, or any committee
appointed by it for that purpose, after notice and hearing, shall find that any
employee of any producer has refused without just cause to render services under
any contract of employment, the code authority shall have full power, with the
approval of the Administrator, to order all producers to refrain from emploving
any such person for such period of time as may be designated by the code au-
thority, and making it an unfair trade practice for any producer to cmploy such
person in violation of such order, or for any distributor or exhibitor, respectively,
to distribute or exhibit any picture produced during the period preseribed by the
code authority by or with the aid of such person. The interests of all parties
concerned have been safeguarded with respect to the application of such provi-
sion of the code (pt. 5, sec. 7).

The foregoing provision is especially designed to meet instances where, with-
out just cause, an employee under contract has declined to render his services,
thereby in effect wasting the assets of the employing producer and otherwise
jeopardizing or impairing his business, with resultant loss not only to the em-
ﬁloying producer but also to his other employees and to all those interested in

is business. The provision, while drastic, is supportable upon the theory that
if an industry has the right to make rules and regulations with respect to fair
practices, it has the concurrent right to make rules and regulations in the nature
of self-discipline within the industry for the mutual protection and benefit of all
concerned by or under such rules and regulations.

Your deputy respectfully submits the provisions of article V, division B, part
5, for consideration. In your deputy’s opinion, these provisions require the most
careful supervision, with thorough investigation and frequent reports demanded
by the Administrator concerning their operation.

On the general subject of abuses and payment of excessive compensation, your
deputy recommends thorough investigation, with report made to the President
respecting such subject.

(Your deputy begs to comment that a fair method of determining compensa-
tion, where it i likely to run into large figures, especially with respect to pro-
duction activities, would be employment at a minimum stipulated figure against
a %eg;;z%ntage of the receipts of the production with which such person is asso-
ciated.

C. Producers-distributors: Attention is respectfully directed to the provision
which makes it an unfair trade practice for any producer or distributor to know-
ingly and intentionally interfere with the existing relations between an outside
or associated producer and a producer or distributor, and forbidding negotiations
with any such outside or associated producer at any time prior to 60 days before
the termination of any agreement betweecn such outside or associated producer
and any other producer or distributor (pt. 2).

Justification for this provision is based upon the same theory of preserving to
the parties thereto the mutual benefits and advantages of their contractual
relationships.

D, E, and F. Distributors and exhibitors: In addition to the creation of local
grievance boards and local clearance and zoning boards composed of exhibitors
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and distributors, hereinafter more fully referred to, the code provides prohibi-
tions upon distributors in their relations with exhibitors. Thus, prior to negoti-
ations and during the course of negotiations between a distributor and an ex-
hibitor, the code prohibits a distributor from—

(1) Threatening the exhibitor in order to coerce the exhibitor to contract for
the distributor’s pictures, or to pay higher rentals therefor, that the distributor
will build a theater in competition with the exhibitor’s theater (D, pt. 1).

(2) Exacting as a condition of the licensing of feature pictures, to the exhibitor
who seeks to contract for them, that the exhibitor contract also for short subjects
of the distributor in excess of the exact proportional ratio of the exhibitor’s full
program that is supplied by the distributor (D, pt. 5).

Other limitations upon a distributor’s usual right of contract are:

(1) The distributor may not, in any contract where the license and rental fecs
paid by the exhibitor are not based on a percentage of the receipts of the exhibitor’s
theater, designate the day of the week upon which such pictures may be played;
and even if the contract is upon a percentage basis, so that the disttibutor’s
revenue is directly affected by the day of the week on which the pictures are
played, and the distributor designates a picture for a certain day, the exhibitor
may nevertheless be relieved from the obligation to play the pictures on that day
if the local grievance board determines that the picture is unsuitable for the
exhibitor’s theater for that day (D, pt. 9).

(2) The distributor is deprived of the right to contract that he may substitute
for certain types of motion pictures covered in the contraci, and in cases where
the right of substitution is allowed it must give notice of such substitution within
the time and according to the manner prescribed in the code (hereinafter more
fully discussed) (D, pt. 3).

(3) The distributor, where it contracts to give the privilege of sclection to an
exhibitor who contracts for less than 85 percent of the motion pictures die-
tributed by the distributor, is prohibited from contracting to permit the exhibitor
to take more than 21 days in which to exercise its right of selection. By a pro-
vision in the code, if the exhibitor fails to exercise his right of selection in 21 days
the picture is deemed to have been selected (E, pt. 1).

Furthermore, the code makes uniform certain clements of the contract rela-
tionship between exhibitors and distributors.

The contract to be executed Lietween distributors and exhibitors, unless the
parties otherwise agree, must be on the form of the optional standard license
agreement (1933). That form was negotiated hetween representative distribu-
tors and exhibitors and contains all the terins of the contract to be performed by
both parties other than the license fces to be charged, and the clearance granted.

The clearance granted to the exhibitor by the distributor under the contract
must not exceed the applicable clearance established in the schedules formulated
by the local clearance and zoning board. Previously the clearance to be granted
was one of the most determining factors in arriving at an agreement regarding the

. license and rental fee to be received by the distributor. Now this element in the
contract is regulated by the clearance and zoning board, and the parties to the
contract may not grant or receive, respectively, clearance beyond that prescribed
as fair and reasonable by the representative boards (art. VI, pt. 1).

After the contracts have been entered into, the code makes provision with
regard to the enforcement of the contract and the remedies for enforcement:

(1) There is a provision that if for any reason certain pictures are not delivered
under a contract in which the exhibitor has contracted upon the basis that the
rental fees of the picture when averaged shall be a certain sum, that the distributor
must make a fair adjustment in the rental price of the picture which are delivered
under the contract so that the average may be achieved; and that the local
grievance board may hear and determine any disputes with regard to such
adjustment (D, pt. 8).

(2) There is a provision that if the distributor makes a special production he
must first offer such special production to the exhibitor who has contracted for
50 percent or more of the distributor’s motion pictures (D, pt. 11).

(3) The distributor is prohibited from transferring its assets for the purpose
?{) a.v?d%lg delivery to exhibitors of pictures which it has contracted to deliver

, pt. 7).

(4) The distributor is prohibited from divulging any information received in
checking the receipts in the exhibitor’s theater where the distributor’s rental and
license fees are determined upon a percentage of such receipts ascertained by
checking (D, pt. 6).
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(5) The distributor is prohibited from licensing motion pictures for non-
theatrical accounts contrary to ang determination, restriction, or limitation by
the local grievance board that such exhibition is unfair to the exhibitor. The
right of such accounts to secure motion pictures is preserved. however (D, pt. 4).

In addition, if the contract with an exhibitor is made and it should be found
by the local grievance board that the exhibitor bought more pictures than such
exhibitor required, with the intention and effect of depriving his competitor of
those pictures, the distributor must, if the local grievance board so determines,
license those pictures to the complaining exhibitor. Furthermore, the distributor
must comply with other determinations made by the code authority with respect
to its contracts where exhibitors complain before the grievance board and the
grievance board certifies such complaints to the code authority. (E. pt. 2 and 3,

sec. 3.)

If the exhibitor defaults in the performance of his contract, if he has agreed
to arbitration as provided by the optional standard license agreement, the dis-
%;‘ibutorz )must resort to arbitration {o determine any dispute or claim of default

. pt. 2).

In such cases the distributor may not refuse to perform other contracts with
the exhibitor.

Some corresponding obligations are imposed upon exhibitors to distributors:

(1) An exhibitor is prohibited from transferring his theaters for the purpose of
avoiding existing contracts with distributors (E. pt. 4).

(2) The exhibitor is prohibited from exhibiting motion pictures at admission
prices lower than those publicly announced or those specified in the contract for
such motion pictures (E. pt. 3, sec. 1).

Rebates are forbidden, and the use of premiums is regulated (E. pt. 3, sec. 2).

(3) The exhibitor is prohibited from showing the picture prior to the dayva for
which it is licensed, to show the picture in the license agrecment (E. pt. 5).

While a local grievance board has jurisdiction over any contention that a non-
theatrical account is unfairly competing with an exhibitor, nevertheless the code
specifically provides that nothing in the code shall be interpreted to prohibit the
licensing of motion pictures for exhibition at Army ports, or camps, or on board
ships of the United States Navy or ships engaged in carrying passengers to foreign
or domestic ports or at educational or religions institutions or at institutions
housing ‘‘shut-ing”’, such as prisons, hospitals, orphanages, etec. (D, pt. 4 (b)).

The proposal by exhibitors that distributors be prohibited from charging score
charges in connection with the licensing of motion pictures has not heen acceded
to by your deputy, for the reason that such proposal, if granted, would con-
stitute an act of interference with the sales policies of the respective distributors.

Another proposal by the exhibitors that no distributor should have the right
to require that the exhibitor license the exhibition of short subjects where he
desires to license only feature subjects has heen dealt with by a proviso that no
distributor shall require as a condition of entering into a contract for the licensing
of the exhibition of feature motion pictures that the exhibitor contract also for -
the licensing of the exhibition of a greater number of short subjects (excepting
newsreels) in proportion of the feature pictures for which a contract is negotiate
bears to the total number of feature pictures required by the exhibitor. This
proviso is in the code by assent of the distributors. Were it not for such assent,
it is your deputy’s opinion that the practice of “tying-in” short subjects with
feature motion pictures in exhibition contracts would not be a proper subject of
decision under this code, as such practice is one relating to the individual sales
policy of the distrhutors involved. Your deputy is frank to state that the validity
of such practice is not determined, and this code makes no attempt to determine
that question (D, pt. 5).

Proposals that double-feature programs, that is, the use of two feature pictures
on the same program, be abolished outright or upon the vote of a majority of the
exhibitors in any territory, were opposed by independent producers. Your
deputy did not regard it within his function to jeopardize the business of inde-
pendent producers nor to even partially place the stamp of disapproval upon a

ractice which in certain portions of the country has existed for many yvears.

he exhibitor’s right to show a double-feature program, the producing company’s
right to refuse to permit its pictures to he shown on a double-feature program,
and another producing company’s right to insist on being able to sell its pictures
on a double-feature program, all involve questions of individual policy. This
code makes no attempt to determine such questions, each and every one highly
controversial and, in your deputy’s opinion, outside the scope of this code at the
present time.
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SUBSTITUTIONS (D. P, 3)

It is the practice and custom of this industry for exhibitors to license motion
pictures approximately a year in advance of their exhibition. There is no
uestion but that the exhibitor in making such license to a large extent knows
Jittle or nothing about the kind or quality of the photoplays which he is licensing.
His desire in making such license is to take advantage of the standing, position,
and reputation of the producer whose product he is contracting. Insofar as it is
possible to do so under such system of licensing, the kind and quality of the product
should be, and customarily is, indicated to the exhibitor.

Your deputy holds no opinion with respect to the advantages or disadvantages
of such a system of licensing. While considerable claim has been made by ex-
hibitors that they desire to license their product as and when same is made and
screened for purposes of their purchase, the fact is that the present systcm of
licensing is in vogue, the producers claiming that they could not assure exhibi-
tors of either & continuous flow of product or a budgeted production program
otherwise.

Considerable latitude to the producer is therefore essential under the present
system of licensing the exhibition of motion pictures. Not only may illness or
death of players or unadaptability or untimeliness of the subject matter make
necessary changes in the cast or nature of the production but frequently changes
in cast, production, and plot are necessary to immprove the motion picture. More-
over, producers have found it desirable to require or select stories or plays on
timely subjects which could not be anticipated at the time when the license
agreement with the exhibitor is made.

Percentage bookings, that is, the licensing of motion pictures by the distributor
with revenue to the distributor dependent upon the gross income to the theater
and which system of bookings has now become quite common in this industry,
is a practical assurance to some extent that the producer will and should make
evexiyt effort to create a more desirable motion picture rather than one of poor
quality.

A degree of elasticity in the requirements of definiteness is therefore warranted
under the present system as above described.

The practice of substituting another motion picture for one which has been
described in the exhibition contract as made or to be made with the participation
of a named star or stars, or named director or that of a named well-known author,
book, or play, constitutes an unfair practice. The substitution in such case is
a species of fraud and should not be permitted..

onsequently, this code declares that no distributor shall substitute for any
feature motion picture described in the license agreement as that of a named star
or stars, a named director or named well-know author, book or play, another
feature motion picture not conforming to such description (D. pt. 3 (a)).

The optional standard license agreement, the use of which is provided for in this
code, also affords the parties the opportunity of marking described photoplay,
‘“No substitute”, and the code provides that photoplays thus designated may not
be substituted for, even if there be no named star, etc., described.

Moreover, even when the distributor has under specified circumstances the
privilege of substitution, he is obliged under the code to give reasonable notice of
such substitution prior to the release date of the motion picture in question
(D. pt. 3 (¢)).

CANCELATION (F. PT. 6)

The practice in vogue in this industry as above described whereby a number of
motion pictures are licensed without the exhibitors having a right of individual
selection, is known as ‘‘block booking."”

The subjeet of block booking has long been a subject of controversy in this
industry. The adherents to any policy of block booking, claim that this practice
is economically sound, not only for the reasons of affording a continuous and
steady flow of product to exhibitors, and at the same time stabilizing on a budgeted
program the production activitics of the respective studios who make numbers of
featurc motion pictures, but they further claim that the practice is economically
esgential because sale of motion pictures on an individual basis would result
in raiging the license fees to a prohibitive extent without benefitting either ex-
hibitor or distributor. Such adhcrents also claim that by virtue of this practice,
exhibitors are obliged to a great extent to exhibit a finer grade of motion pictures
which may not be popular from a box office viewpoint and therefore an outlet is
assured for those photoplays which tend to lift the standards of the screen.
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The opponents of the practice of block booking assert that this practice obliges
an exhibitor to exhibit motion pictures which he would not otherwise select or
exhibit. Your deputy does not doubt that there is a great deal more which can
be said for or against this practice.

The fact is, however, that this problem involves a sales policy which in your
deputy’s opinion is not within the purview or scope of this code. As a practice
block booking has heretofore been the subject of litigation and as the sales policy
of an individual company, it has been held to be a legal practice. On the other
hand, the courts have held that when such practice is employed in combination
with restraint of trade, the same is an illegal practice and will be enjoined.

There is nothing in this code which affects or impairs such decisions of our
cour:_s. Such decisions must still stand as the law of the land with respect to this
practice.

Your deputy believes, however, that since it is the exhibitor’s expressed desire to
eliminate those motion pictures which he deems he should not be required to
exhibit, he should be given a right to eliminate a percentage of the same without
payment therefor.

n the past, cancelation privileges have existed to some extent. Under the
optional standard license agreement, provision was made for a cancelation privi-
lege but such cancelation ¥rivile was inadequate in the opinion of your deputy,
and even then a number of the ributor companies declined to use such form of

ment on the theory that a cancelation privilege is economically destructive.

he majority of exhibitor and distributor code-formulating committees recom-

mended a cancelation clause. This code proposes a cancelation clause affording

eater relief to exhibitors than they have ever enjoyed before. The exhibitor

s granted an outright 10-percent cancelation privilege without payment for the

license fees of the motion pictures canceled. The optional standard license

agreement for use of which the code provides has been amended so as to grant this
extended cancelation right.

The method of the operation of the cancelation privilege in your deputy’s opin-
ion is fair and works as follows:

Assume the exhibitor has licensed the exhibition of 36 motion pictures. This
entitles him to cancel four of such motion pictures without payment. If the
third motion picture of the first group of 10 is canceled, payment is made for the
same, but the tenth picture actually exhibited need not be paid for. If none of the
first 10 are canceled by the exhibitor, he may cancel without charge any one in the
gsecond 10 licensed without any payment therefor, and if he desires to cancel any
in the second 10, he would pay the license fee for the second so canceled and
receive credit for the amount of such payment upon the twentieth motion picture
exhibited. The privilege is accumulative so that if none are canceled up to the
thirty-second photoplay exhibited, the exhibitor would have the right to cancel the
remaining four without any payment whatsoever.

The only condition attached to the cancelation privilege is that, if after an
exhibitor has canceled certain motion pictures licensed under his exhibition
contract without paying therefor but thereafter fails and refuses to substantially

erform the terms and conditions of such license agreement, he may be held
iable for the license fee of the motion picture theretofore canceled as part of his
}ial;ility for his breach of contract. This provision, in your deputy’s opinion, is
us

The application of the cancelation privilege to only those exhibitors who have
contracted to exhibit the motion pictures offered and the licensing fces of all
thereof average $250 or less, will embrace the vast majority of the exhibitors of
the United States.

CLEARANCE AND ZONING BOARDS

Motion pictures have the greatest drawing value when they are new. Ex-
hibitors, therefore, are keenly desirous of licensing the early exhibitions of the
various photoplays. The license fees reflect the advantage of a prior exhibition.
Thus the very same photoplays for which the distributor may receive a license
fee of $10,000 for a first run, will be licensed to a last-run exhibitor for as little
a8 35. The exhibitor who pays a large license fee, in consideration of the priority
of exhibition, specifies this right in his contract with the distributor.

The provision involving priority of exhibition in license agreements is com-
monly referred to in the industry as ‘‘clearance’ or ‘‘protection.”

There have been claims of economic abuses with respect to clearance. The
exaction by an exhibitor of an unreasonably long period of time during which his
competitor may not exhibit the same photoplay, or the exaction of an unreasonable
area over which these rights are obtained, are the abuses complained of. In
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other words, it is conceded that in consideration of a larger license fee, the exhibitor
is entitled to attract audiences to the prior exhibition without fear that competitors
will either at the same time, or so soon thereafter that the public will be inclined
to wait, exhibit the same photoplay. It is contended, however, that if the period
of time during which competitors are excluded is too long, or if the area over which
the right is asserted is so distant that it does not embrace competitors, that a
legiitimate right has been turned into an abuse.

n order that this abuse might be eradicated, and this complicated and technical
problem be fairly solved by experts within the industry, the code establishes
clearance and zoning boards (art. VI). These boards will be established in the 32
motion-picture industry territorial subdivisions of the United States. They will
be constituted of distributors and exhibitors representative of the various classifica-
tions concerned. These boards are not expected to destroy and thereafter rebuild
the present system of clearance in force throughout the country. Their Erincipal
function is to regard situations as they presently exist or as they may hereafter
exist, and to right that which may be wrong, to correct abuses which may exist,
and to be thoroughly constructive. The board will be composed of 2 distributors,
2 first-run exhibitors, 2 subsequent-run exhibitors, and 1 person approved by the
Administrator who will have no affiliation with the motion-picture industry, and
who will be an impartial representative in the event that the board is deadlocked
in its decision.

To further assure the fair composition of the board, distinctions have been
made between affiliated and unaffiliated exhibitors, so that both classes may be
fairly represented. The schedule will be binding upon exhibitor and distributor
alike. In this manner the purchasing power of the large exhibitor will be cur-
tailed to the extent that he will be unable to insist upon and obtain unreasonable
clearance bevond the fair provisions of the schedule in the territory. Thus,
while the legitimate rights of the prior runs will be preserved, the rights of the
subsequent runs usually represented by small exhibitors, will be granted pro-
tection against the economic pressure behind unreasonable demands. he
code also provides machinery for the filing of claims or protests against any
decision of the board, and an appropriate appeal from any adverse decision.

Your deputy believes that clearance and zoning boards will eliminate an abuse
which has been the cause of great differences in this industry for many years,
and will aid in effecting peace and harmony amongst the competitive elements
of the industry.

With respect to the clearance and zoning boards and grievance boards pro-
vided for in this code, your deputy desires to point out that they are created
for good and not for wrongdoing, for constructive and not destructive work, for
the rectification and not for the creation of abuses. The test of their value
will be forthcoming by the results they accomplish.

One of the most constructive efforts made under this code to insure ethical
and fair dealing is the creation of local grievance boards.

LOCAL GRIEVANCE BOARDS

There can be no question but that abuses exist with respect to the licensing of
motion pictures by exhibitors who are in competition. The very existence of
affiliated motion-picture theaters to the largest degree affiliated in interest with
producers and distributors is sufficient in itself to raise the problem. Moreover,
the presence in the exhibition field of large circuite of independent theaters is a
great contributing factor to the presence of the problem. So long as circuits of
theaters exist, whether affiliated or independent, the problem will remain, in your
deputy’s opinion, because the “buying power’’ (a misnomer for ‘‘booking power”’)
of such circuits is a factor which cannot be overlooked.

The licensing of motion pictures for a great number of theaters undoubtedly
entitles the licensec to a discount, but when the discount approximates the secur-
ing of benefits or advantages not usually or customarily given to another licensee,
the very root of the problem is touched. Coexisting with wholesale booking by
large circuits of theaters, whether affiliated or otherwise, is the right of the indi-
vidual producer and distributor, exercising their dominion under the copyright
laws of the United States, to frecdom of choice in the selection of those with whom
they wish to deal.

The problem of securing motion pictures of value for exhibition in their theaters
has been inaptly referred to by exhibitors as the ‘“‘right to buy.” Innumerable
clauses and proposals by exhibitors with respect to this alleged right to buy have
been examined by your deputy, and extended conferences have heen held with
exhibitors and others with respect to the same.
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Your deputy has consistently declined to entertain any proposals with respect
to the alleged right to buy without there accompanying such proposals, safeguards
and protection to the producer and distributor, who have urged a contravening
phrase inaptly called the *‘right to sell.”’

Neither the drafters of proposed clauses on behalf of the exhibitors, nor the
exhibitors themselves, have clearly defined their proposals. Their inability to
do s0, in your deputy’s opinion, has heen caused by the fact that each exhihitor
has his own particular situation in mind with respect to this problem. This is
true also with respect to the distributors, who have insisted that they have the
right to deal with each situation as it presently exists or arises.

This industry is, in your deputy’s opinion, one of the most highly individualistic
in our country. Each distributor proposes his right to his own cales policv. and
each exhibitor opposcs that he has the right to conduct his own husiness as he
sees fit. The ancient phrase that ‘“‘what is sauce for the goose is sance for the
gander’’ well applies to this situation. As a professor of law once put it: *One
man’s rights end where the other man’s nose hegins."”

The determination, therefore, of the problems gencrally relating to sales policy,
and of the problems of exhibitors in connection therewith, required that vour
deputy walk upon the invizible and intangible line of demarcation separating the
two contentions. In decrees of the United States courts condemning certain
practices of motion-picture producers and distributors under the Sherman Act,
where such acts condemned are done in combination and conspiracy, the same
decrecs provide that if such acts are done by the individual producers and dis-
tributors not acting in comhination, they arenot condemned. There is nothing
in this code for this industry, so far as your deputy can learn, and certainly there
is no intention that there should be in this code anything whieh vitiates or im-

airs the decrees of our courts enjoining the acts condemned heretofore, when done
in combination.

So, with respect to the problem of exhibitors licensing motion pictures in open
competition, your deputy has carefully avoided approving any policy which at
the outset would restrict and limit a distributor in pursuing his own sales policy
(except with his assent) or which would restrict any exhibitor (without his
assent) in his atterapt to do that which he feels is necessary for the proper con-
duct of his business. Approximately 85 percent of the complaints coming to
the attention of your deputy from exhibitors have been with relation to situations
where their competitors have licensed so much of the available valuable motion-
picture product that they themselves are unable to secure a sufficient amount of
such product to properly run their theaters. Such a complaint is against a
practice which is commonly known as ‘‘overbuying.”

In your deputy’s opinion, while broad regulation of sales policies and the
exhibitors’ rights cannot be satisfactorily solved at this time under this code,
nevertheless abuses incident to the licensing of motion pictures or incident to
the “buying’’ of motion pictures, in your deputy’s opinion, are directly within
the scope og the Administrator’s functions.

Consequently, there are proposed specific provisions to eliminate abuses
incident to the licensing of motion pictures.

Where one exhibitor with the intention and effect of depriving his competitor
of a sufficient, number of the available valuable motion pictures which such com-
petitor requires to operate his own theater,—has licensed more motion pictures
than are reasonably required by him, or has adopted an unfairly competing
operating policy of unnecessary and too frequent changes of motion pictures,
or has exacted without just cause an agreement from any distributor as a con-
dition for entering into a contract for motion pictures that such distributor
refrain from licensing its motion pictures to his competitor, or has committed
any other similar act, with such intention and effect, the code provides that such
practices are unfair.

While the declaration that any of such practices constitutes a violation of the
oode is as far as the code could ordinarily treat with such a matter, it was desirable
that further provision be obtained, if possible, which would not only outlaw such
rractices but would grant affirmative relief to the competitor. In other words,
t was necessary that in such a case there be some authority to direct the offending
exhibitor to surrender some of the photoplays to his competitor, even though he
had licensed them under contract. This involved further difficulty, for the
distributor who was party to the contract and who might be innocent of any
offense could resist the interference with his contractual rights. Your deputy
therefore sought a voluntary compliance with the additional relief, and such
compliance and provision is now contained in article VI, part 2.
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Thirty-two local grievance boards are to be appointed and to be constituted
of distributors and exhibitors fairly representative of the respective elements of
the industry. These boards will consist of 2 distributors and 2 exhibitors, and
1 person not affiliated with the motion-picture industry who shall be approved
by the Administrator, and who will be the impartial representative of the code
authority and will cast a vote if the board is deadlocked.

To further assure the fair composition of the board, it is required that one of
the distributors be a national distributor with theater affiliations, and that one
of the distributors be without theater affiliations. Similarly, one of the exhibitors
shall be an affiliated exhibitor and one shall be an unaffiliated exhibitor. All
members of the local grievance board are required to take an oath that they will
fairly and impartially determine disputes before them. Any exhibitor may file
a claim with the local grievance board, and if it is determined that an exhibitor
with the intent of depriving another exhibitor of sufficient motion pictures to
operate his theater has licensed more motion pictures that are reasonably required,
or that he has accomplished the same purpose by adopting an unfairly competing
operating policy of unnecessary and too frequent changes of motion pictures, or
has induced a distributor not to license motion pictures to his competitor, or has
committed any other similar act with the same intent and effect, relief may be
granted to such complaining exhibitor.

The grievance board will have the power to direct that certain photoplays
thus acquired by the offending exhibitor be licensed instead to the aggrieved
exhibitor upon certain terms and conditions specified in section 3 of part 2 of
article VI of the code. These provisions mark a new advance in the regimenta-
]:i(()ln 2f industry so as to eradicate abuses existing since the inception of the
industry.

In an industry of the complexity of this, numerous other complaints and
grievances, whether justifiable or not, and whether embraced within the subject
matter of the code or not, will arise. Heretofore such complaints could only be
solved by the voluntary amicable adjustment between distributor and exhibitor,
or by resort to law courts, involving all expenses and delay necessarily incident
to legal procedure, or by resort to propaganda of public and political variety
which has contributed its share to the antagonisms within the industry in past
years. Such internal industrial wars should be stopped. Stability and harmony
should be substituted for the belligerency which has existed in the past. This can
only be achieved if a fair forum is created whereby just grievances may be aired
and remedied. This forum should be an industrial forum composed chiefly of
experts in the industry who are familiar with its problems and can better deter-
mine the validity of the complaints made.

The local grievance boards will act as such a forum and the code provides
(art. VI, pt. 2, sec. 4) that all complaints and grievances are specifically desig-
nated to be heard or passed upon by the code authority by arbitration or by the
local clearance and zoning boards, shall be heard by the local grievance board.
Thus the motion-picture industry, by its own industrial courts, fairly consti-
tuted of the conflicting elements and with an impartial and Government-
approved representative on the grievance board to determine deadlocked cases,
should afford speedy, just, and uncostly relief to any exhibitor or distributor no
matter how small or large.

Your deputy considers the establishment of the local grievance boards a great
advance in the interest of industrial peace. All eonstructive elements in the
industry should join in giving these boards a fair opportunity to function

roperly.
P On this subject your deputy’s adviser from the Administration’s Division of
Economic Research and Planning has stated:

‘““I heartily subscribe to the principle of self-government on the part of the
industry as expressed in the provisions for local boards and code authority
review. It appears to me impracticable and unnecessary for the code to state
explicitly such standards of competition as the ‘‘right to buy’’ and thereby
raise questions of a definitive nature when the practical approach to the matter
is an analysis of the policy or procedure in a specific situation which may be
brought before a local board and reviewed by a national board. No code pro-
vision on such practices could be written, in my opinion, that would not result
in a serious economic readjustment of contractual relations. A possible lack of
uniformity in industrial regulation as a consequence of localized jurisdiction on
problems of trade practice may be effectively guarded against, 1 believe, by a
close supervision over local arbitration by the national authority.”

Your deputy believes that with respect to the code provisions designed to
eliminate the presently existing abuses in this industry, the industrial forsum
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wéxich bave been created for the solution of such abuse problems should be
effective.

Whether or not these agencies will do that for which they are being created is
beyond the power of your deputy to know.

our deputy respectfully submits that the administration of the boards here-

inbefore referred to must be at all times carefully supervised, and feels that it is
his duty to state that if such boards, or indeed if any of the provisions of this
code, do not accomplish that for which they are intended, they should be speedily
and expeditiously changed and remedied.

GENERAL TRADE POLICY PROVISIONS

Under this code this industry has pledged its combined strength to maintain
right moral standards in the production of motion pictures, and to maintain the
best standards of advertising and publicity procedure, and to those ends has
pledged itself to adhere to the regulations promulg{ated by and within the industry
to assure the attainment of such purposes (art. VII).

With respect to this subject the consumers’ advisory board has heretofore
advised your deputy as follows:

‘“ Moral standards: Consumer interest is intensified in this industry, for, in
addition to the cost of entertainment, the public is concerned with the educational,
social, and moral values of motion-picture entertainment. In fact, the entire
industry has sufficient possibility for good influence on the adolescent public to
bring recommendations that it be treated or controlled as a quasi-public utility.

Nevertheless it is now generally recognized that moral standards are elevated
by education rather than by policing or enforcement agencies. The claim that a
morals provision be inserted in the code is confronted with the Erobability and
disappointment of ineffective enforcement. We believe that truth and propriety
in advertising * * * should be made mandatory, but on the intangible
factor of moral standards the industry itself should define and publish a satis-
factory policy.”

It is needless to add that, in your deputy’s opinion, it is entirely within the
Administrator’s functions to require that the pledges by this industry as above
stated be observed by the members thereof, since such subjects affect the public
welfare and the standards of living of the American people, and otherwise relate
to the rehabilitation of this industry.

* * * * * * *

This code is approved and adopted by the authorized representatives of repre-
scntative groups of motion-picture producers, distributors and exhibitors, and
labor, as appears from their approval in writing appended hereto.

There are also appended hereto the reports on this code, of the Labor Advisory
Board, Consumers’ Advisory Board, Division of Economic Rescarch and Plan-
ning, Industrial Advisory Board, and Legal Division.

Your deputy finds that:

(a) The code as revised complies in all respects with the pertinent provisions
of title I of the act including, without limitations, subsection (a) of section 7 and
subsection (b) of section 10 thereof; and that

(b) The respcctive producers’, distributors’ and exhibitors’ committecs, under
their coordinators, were and are industrial groups truly representative as a whole
of the motion-picture industry; and that such groups imposed no incquitable
restrictions on admission to membership therein; and that

(¢) The code is not designed to promote monopolies or to eliminate or oppress
small enterprises and will not operate to discriminate against them, and will tend
to effectuate the policy of title I of the National Industrial Recovery Act.

Accordingly, your deputy hereby recommends the approval of the Code of
Fair Competition for the Motion Picture Industry.

Respectfully submitted,

SoL A. RoseNBLATT, Deputy Administrator.

LecaL Division, October 25, 1933.
Mr. SorL ROSENBLATT,
Deputy Administrator National Recovery Administration,
Washington, D. C.
Dear MR. RosENBLATT: We have raised and discussed with you the various
legal problems presented in connection with the Code of Fair Competition for
the Motion Picutre Industry, and understar.d that all points which we have raised
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have been fully considered. The draft which you have submitted to us today has
been examined and passed by the legal division.

May we personally thank you for your cooperation and compliment you on the
solution which you have achieved for many of the difficult problems presented
in the industry.

Sincerely yours,
LeGcar Division,
By BErNIiCE LoTwIN,
Lawrence M. C. SwmiTa.

OcroBER 18, 1933.
To: Sol A. Rosenblatt, Deputy Administrator.
From: John P. Frey, Labor Adviser.
Subject: Revised Motion Picture Industry Code.

REPORT OF LABOR ADYVISER

In addition to numerous conferences in connection with the preparation of the
Code of Fair Competition for the Motion Picture Industry, I have made a careful
examination of all of those portions of the code dealing with labor. I have also
been in contact with the official representatives of these several labor groups.
It is gratifying, in view of these facts, to advise you of my approval and endorse-
ment of the code.

May I be permitted to make this personal comment: I have thoroughly en-
joyed my association with you as your labor adviser because of your constant
effort to secure all of the facts and to give full consideration to all phases of the
problems which were called to your attention.

Sincerely yours,
JouN P. FreY, Labor Adviser.

OcToBER 24, 1933.
Memorandum to: Sol Rosenblatt, Deputy Administrator.
From: Consumers’ Advisory Board.
Subject: Approval of Code for the Motion Picturc Industry.

The Consumers’ Advisory Board approves the above code (third revision) and
commends the manner in which difficult and controversial problems have been
met in the code as now formulated.

L. F. Borriy, Consumers’ Advisory Board.

INDUSTRIAL ADVIsSORY Boarp,
October 256, 1933.
Deputy Administrator SoL RoSENBLATT,
National Recovery Administration, Washington, D. C.

DearR MR. RosEnNBrLaTT: Mr. E. N. Hurley, industrial adviser, has approved
the final copy (third revision, draft available October 23) of the Code for the
Motion Picture Industry, and the Industrial Advisory Ioard hereby confirms
this approval.

Very truly yours,
Epw. R. SterTINIUB, JR.,
Washington Representative Industrial Advisory Board.

Hanrvarp UNIVERSITY,
GuADUATE ScHOOL OF BUSBINESS ADMINISTRATION,
Boston, Mass.
Mr. SoL A. ROSENBLATT,
National Recovery Administration, Washington, D. C.

DeAr MR. RosExsrLaTT: I wish to acknowledge receipt of copies of first and
second revisions in the motion-picture industrial codes, for which I thank you.

Without the formality of a written report, but meeting, I believe, the require-
ments of the Division of Economic Research and Planning in code procedure, may
I state the following opinions on the code as it may be written.
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I heartily subscribe to the principle of self-government on the part of the
industry as expressed in the provisions for local boards and code authority review.
It appears to me impracticable and unnecessary for the code to state explicitly
such standards of competition as the ‘“‘right to buy’’ and thereby raise questions
of a definitive nature when the practical approach to the matter is an analysis
of the policy or procedure in a specific situation which may be brought before a
local board and reviewed by a national board. No code provision on such
practices could be written, in my opinion, that would not result in a serious
economic readjustment of contractual relations. A possible lack of uniformity
in industrial regulation as a consequence of localized jurisdiction on problems
of trade practice may be effectively guarded against, I believe, by a close super-
vision over local arbitration by the national authority.

While I have mentioned only the so-called ‘“right to buy”, the principle would
also be effective in deciding the vexatious problems of conflicting interests in
double-featuring and other practices.

An attempt to codify a control over maximum salaries and emoluments to actors
and executives of the industry is, in my opinion, inconsistent with the principle
of self-government, and an unwise procedure from the point of view of industrial
development. To put a check of any sort upon the exercise of managerial judg-
ment as to a worth-while expenditure for services on a particular feature pro-
duction or a group of productions in an industry where judgment of artistry
plays such an important part, would destroy incentive and have a deterrent effect
upon the quality of the product. This opinion would be substantiated, I am sure
by an analysis of any half-dozen pictures produced by a particular company,
whether from a social or economic point of view.

I regret that I have not the opportunity of serving you further.

Very respectfully yours,
H. H. THURLBY,
Assistant Professor of Industrial Management.

Ocronkr 25, 1983.
Mr. SoL A. ROSENBLATT,
Motlion Picture Industry.

I have perused Mr. H. H. Thurlby’s letter in which he comments on the Code
for the Motion Picture Industry and I wish to state that I concur in his conclu-
sions.

As regards control over maximum salaries to actors and executives, especially
actors, even though they are usually remunerated on the basis of artistry, the
most important feature is the potential volume of business obtainable through
the employment of certain actors. In other words, the salaries of so-called ‘‘high
salaried stars”” might represent a considerably smaller ratio when compared with
the volume of business obtained from a given production than the salary ratio to
volume of low salaried actors. In other words, from a managerial standpoint,
the return on salary investment is more important than the salary itself.

It is also felt that managerial judgment, initiative, and incentive should not be
stifled by maximum salary provisions inasmuch as the foregoing conclusions
apply in that case as well.

urthermore, the very nature of the industry makes it extremely hazardous to
employ low caliber executives and that might be the result if maximum salary
rovisions are included in the code. The ability to forescast future requirements
18 highly essential in this industry and this necessarily is coupled with careful
judgment and execution.

In view of the above, it is felt inadvisable to attempt to control maximum
salaries in the Code for the Motion Picture Industry.

DonaLp K. WALLACE.

EXHIBIT NO. 2

PusLIicaTION OF BUREAU OF FOREIGN AND DoMEsTIC COMMERCE OF THE DEPART-
MENT OF COMMERCE, IssUED FEBRUARY 1, 1935

(This exhibit which is a chart showing the number of motion-picture theaters in
the United States to be 10,143, will be found on file with the committee.)
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EXHIBIT NO. 3

STATEMENT OF AsSsENTS TO CopE DELIVERED TO PRESIDBENT

The undersigned do hereby approve and adopt the foregoing Code of Fair
Competition for the Motion Picture Industry.
Building trade department of the American Federation of Labor, M. J. MeDon-
ouillll,lpreeident, William C. O'Neill, secretar%.
erican Federation of Musicians, 1450 Broadway, New York, N. Y., Joseph
N. Weber, president.
Brotherhood of Painters, Decorators, and Paperhangers of America, L. P.
Lindelof, general president, by William J. Gallagher.
International Alliance Theatrical Stage Employees and Motion Picture Machine
?r}éerators of the United States and Canadsa, Fred J. Dempsey, general secretary-
Asurer.
International Union of Operating Engineers, John Possehl, general president.
International Brotherhood of Electrical Workers, Dan W. Tracy, president.
International Brotherhood of Firemen, Oilers, Helpers, Roundhouse and
Railway Shop Laborers, John F. McNamara, international president.
Chorus Equity Association, 110 West Forty-seventh Street, New York, N. Y.,
Dorothy Bryant, executive secretary.
Fleischer Studios, Ine., Max Fleischer, president.
Educational Films Corporation of America, E. W. Hammons, president.
Educational Pictures, Inc., E. W. Hammons, president.
Warner Bros., H. M. Warner, President.
First National Pictures, Inc., H. M. Warner, president.
Stanley Company of America, H. M. Warner, president.
Vitagraph, Inc., H. M. Warner, vice president.
Fox Film Corporation, S. R. Kent, president.
Universal Film Exchanges, Inc., Carl Laemmle, president.
Universal Pictures Corporation, Carl Laemimle, president.
RKO-Radio Pictures, Inc., M. H. Aylesworth, chairman.
B. F. Keith Co., M. H. Aylesworth, chairman.
Keith-Albe&Or%beum Corporation, M. H. Aylesworth, chairman.
Loews Ine., N. M. Schenck, president.
Metro Goldwyn Mayer Distributing Oorg?ration, N. M. Schenck, president.
Metro Goldwyn Mayer Corporation, N. M. SBchenck, president.
Paramount Productions, Ine., E. Cohen, vice president.
Paramount Pictures Distributing Corporation, G. J. Schaefer, vice president.
Motion Picture Theater Owners of America, Ed Kuykendall, president,
representing 4,819 theaters located in all States of the United States, except
Nevada, and including the Distriet of Columbia.
Kuykendall-Sanford Enterprises, Inc., Ed Kuykendall, president.
t;';I\OJI. E. Comerford Theaters, Inc. (66 theaters), Ed Kuykendall, under power of
attorney.
Ed Kuykendall, under power of attorney, for Toney Sudekum Enterprises,
Ine. (38 theaters).
Theater Owners Chamber of Commerce, Charles L. O’Reilly, President, Sam
Sonin, secretary.
National Industrial Recovery Act Code Committee of Independent Theater
Owners of the Omaha territory, Calvin Bard, chairman.
Golden State Theater & Realty Corporation (31 theaters), L. S. Hamm, secre-
tary and attorney. .
T. & D. Jr., Enterprises, Inc., L. S. Hamm, secretary and attorney.
Redwood ’f‘heatem, Inc., Morgan A. Walsh, vice president, and L. S. Hamm,
secretary and attorney.
National Theaters Syndicate of California, Morgan A. Walsh, vice president
and L. S. Hamm, secretary and attorney.
Independent Theater Owners of Northern California (150 members), Morgan
A. Walsh, president, and L. S. Hamm, attorney.
William Berinstein, estate, B. N. Berinstein.
f Cornell Theaters, fnc., B. N. Berinstein.
Independent Theater Owners of Southern California (300 members), B. N.
Berinstein, president.
Baysam, Inc.; Sydor, Ltd.; Bunsam, Inc.; Luberco, Ltd.; B. N. Berinstein,
secretary.

119782—35—pT 6———15
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[Telegraph]
Los ANGELES, CaLrr.
Hon. SorL A. RosyNBLATT,
Deputy Administrator National Recovery Administration, Chamber of Com-
merce.

This confirms action our president, Berinstein, in signing code. His authority
to do so full and complete. We wish to express our sincere thanks and apprecia-
tion for many courtesies and help you have extended our president, Berinstein.
You are assured of our complete cooperation. Sincere best wishes.

INDEPENDENT THEATRE OWNERS OF SOUTHERN CALIFORNIA.

The undersigned do hereby approve and adopt the foregoing Code of Fair
Competition for the Motion Picture Industry:

Fox WesTco,

GEORGE S8K0URAS, Vice President.
Sxouras Taeaters Co.,

GEORGE S8xOURAS, Vice President.
PARAMOUNT-PUBLIX CORPORATON,
Sam DeEmMBOW, JR., Representative.

Mzurais, TENN., October £3, 19883.
Hon. SoL A. ROSBENBLATT,
Adminisirator, Washington, D. C.

We, the theater owners of Arkansas, Mississippi, and Tennessee, unanimously
voted endorsement of you and code as written by you for the motion picture
industry in our Twenty-third Annual Convention at the Chisca Hotel, Memphis,
today. We pledge our whole-hearted support. Regards.

M. A. LicETMAN, President.
ALmMa WaLToN, Secretary.

Endorsement of the code has also been received by telegraph from the following:

Robb and Rowley Theatres, representing 51 theaters in Oklahoma, Texas,
and Arkansas; Charles W. Picquet, president, representing Theatre Owners of
North and South Carolina; M. A. Lightman, representing 35 theaters, Memphis,
Tenn.; Geo;%e F. Bromley, secretary re%resentmg Independent Theatre Owners
of South California (300 members); H.F. Kincey, representing North Carolina
Theatres, Inc.; Roy L. Walker, owner, representing 5 theaters, Walker Theaters,
Texas; H. H. Cluck, representing Beltonia Theatre, Belton, Tex.: Allan Garcis,
executive chairman, representing Supporting and Extra Players, Hollywood,
Calif.; Frank Woods, representing Supporting and Extra Players, Hollywood,
Calif.; Sol E. Gordon, representing Jefferson Amusement Co. and East Texas
Theatres, Inc.; Martin G. Smith, owner, representing § theaters, Toledo, Ohio
and secretary, Motion Picture Theatre Owners of Ohio; H. J. Fitzgerald, repre-
senting Wisconsin Amusement Enterprises, Milwaukee, Wis.; Jack Miller, E i-
dent, representing Exhibitors Association of Chicago (200 members); E. V.
Richard, Jr., representing 90 theaters, New Orleans, La.; ¥red Wehrenberg,
St. Louis, Mo., representing as chairman of the board, Motion Picture Theater
Owners, and as individual theater owner; C. L. Niles, president, representing
Allied Theatre Owners, Inc., representing independent exhibitor members and
nonmembers, Iowa-Nebraska territory; Love B. Harrell, secrctary, representing
Southeastern Theatre Owners Association (200 members, 400 theaters) in 4
Southern States; A. J. Brylawski, president, representing Motion Picture Theater
Owners of the District of Columbia; Karl Hoblitzelle, president, representing
Interstate Circuit, Inc., Dallas, Tex. (80 theaters); Hollywood Picture Players
Association, Hollywood, Calif.; R. M. Clark, representing Griffith Amusement
Co., Oklahoma C"i'ty, Okla.; Morris Lowenstein, representing Majestic Theatre,
Oklahoma City, Okla.; A. F. Baker, president, Kansas-Missouri Theatres Asso-
ciation; F. B. Pickrel, representing Murray Theatre, Ponca City, Okla.; O. M.
Enloe, representing Criterion Theatre, Elreno, Okla.; L. K. Brewer, representing
Royal Theatre, Pauls Valley, Okla.; E. G. Kadane, representing Ramona Thea-
tre, Frederick, Okla.; and Pat McGee, representing Regal Theatres, Inc., Okla-
homa City, Okla.
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EXHIBIT NO. 4

STATEMENT OF GBNERAL JoHENSON ON MotioN Pictrure Cobs, NaTiONAL
RECOVERY ADMINISTRATION

(Immediate release Nov. 4, 1933. Release no. 1555)

General Hugh S. Johnson today issued the following statement:

(1) Upon receipt of the Code of Fair Competition for the Motion Picture
Industry from the Deputy Administrator, I was advised by a certain group of
exhibitors that they desired a hearing and an investigation in respect of the
conduct of the Deputy Administrator in the formulation of said code and in
respect of the provisions thereof.

“(2) I personally heard this group and referred the whole matter to R. W. Les,
Assistant Administrator for industry, who accorded the requested hearing and
carefully investigated the representation of this group.

“(3) I have received Mr. Lea’s report and discussed it at length with him, and
I find that the charges made against the Deputy Administrator are wholly
without foundation and that the complaints made with respect to the code are
based principally upon fear and suspicion that just decisions may not be made
by the administrative boards set up in the code, and further, that others of the
g;)nﬁplainta could not be taken care of in the code without the invasion of legal

ghts.

*‘(4) This code, as stated in the report of the Deputy Administrator, will require
most careful supervision, and such supervision the Administrator proposes to
exercise over all of its operations at all times.”

EXHIBIT NO. 5

NaTioNaL RECOVERY ADMINISTRATION OFFICE MEMORANDUM No. 266—OFFICE
OrpeER No. 86, PORTION OF NATIONAL RECOVERY ADMINISTRATION MANUAL

(Office memorandum no. 266, July 18, 1934)
PROPOSED AMENDMENTS TO CODES

Where amendments to codes are proposed, it is still desired that the procedure
set forth in office order no. 86 be followed and that, in order to reduce separate
treatment, improvements in codes be effected in conjunction with amendments
ﬂll]&t_m:.ilst otherwise be made. However, the following points must be em-
phasized:

(1) Determination as to whether such suggested additional modifications should
be noticed for hearing and effectuated is sti%l the sole responsibility of the Division
Administrator subject to disapproval by the Administrator.

(2) Where legal defects or definitely harmful or troublesome aspects of code
provisions have been developed in practice, modifications to correct the same
should be made in connection with proposed amendments, unless extraordinary
circumstances (need of speed or otherwise) indicate the advisability of limiting
the particular proceedings more narrowly.

(3) Recommendations of advisory boards for the consideration of amendments
should be supported by a statement setting forth the need for the amendment,
intzlluding any facts which may have been developed in the administration of the
code.

(4) Division Administrators should give notice of rejection and reasons therefor
to advisory boards and others whose suggestions for modifications are rejected.

(6) Advisory boards and others should endeavor, in their suggestions for such
modifications, to confine themselves to matters of importance and, in the absence
of new light on the subject, should not endeavor to reopen for consideration
the issues which were thoroughly discussed and decided in connection with the
adoption of the existing version of the code.

By direction of the Administrator:

G. A. LyncH, Administrative Officer.
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5100 2. SUBSTANTIVE GUIDES

5100 (5109) a. Content

(1) The substantive rules set out in Code Making Substantive Guides (see pt.
I1-1000 above) will apply to the content of amendments.

5101 (5108) (Unassigned.)

5109 Miscellaneous.

5110 (5119) b. Scope

5110 (1) Administration proposals.—In addition to amendments proposed by
industry, amendments designed to correct code provisions which in practice have
roved to be defective, harmful, or troublesome should be proposed by National
ecovery Administration itself and considered at the same time as, and in con-
nection with, amendments proposed by industry, unless extraordinary circum-
stances (need of speed or otherwise), indicate the advisability of limiting the
articular proceedings more narrowly. Amendments so proposed by National
covery Administration itself are hereinafter referred to as ‘‘ Administration
proposals.”

5111 (2) Issues previously decided.—Administration proposals should be con-
fined to matters of importance. In the absence of new light on the subject, such
proposals should not contemplate reopening issues which were thoroughly dis-
cussed in formulating the existing version of the code.

5112 (3) Special situations.—In the original formulation of codes, certain
proposed provisions, directed to special situations requiring particular treatment,
were often rejected in order to save the time necessary to explore such special
situations. In such cases sponsors were told to propose amendments to meet
these situations at a later time. Such proposed amendments should now be
considered.

5113 (5118) (Unassigned.)

5119 Miscellaneous.

5120 (5129) ¢. Nature of proceedings

(1) Whenever a likelihood exists that a substantial minority or group will
object to a proposed amendment, or where the nature of the subject matter
involves the public interest, a public hearing should be called. In other cases
notice of opportunity to be heard or to file objections will ordinarily be sufficient.

5121 (5128) (Unassigned.)

5129 Miscellaneous.

5130 (5189) (Unassigned.)

5190 (5199) Miscellaneous.

5200 (5299) 3. PROCEDURE
5200 (5209) a. General

5200 The promulgation of an amendment to a code has the same force and
effect as the promulgation of the code, since the amendment becomes part of the
code. Therefore, the formation and approval of an amendment should be given
the same balanced consideration as a code. No final approval or disapproval of
proposed amendments will be made except over the signature of the Administrator.

5210 (5219) b. Who may propose
5210 Any interested party may propose an amendment.
5220 (5229) ¢. To whom proposed

5220 (1) The code authority.—If a code delegates to the code authority the
power of the sponsoring group or association to assent to amendments on behalf
of the industry, all proposed amendments on behalf of the industry should be
referred to the code authority with the request that it apply therefore to the
Administrator.

5221 (2) The sponsoring group or associalion.—If the code authority has not
been delegated the power of the sponsoring group or association to assent to
amendments on behalf of the industry, such proposals on behalf of the industry
should, nevertheless, hbe referred to the code authority with the request that it
obtain the recommendations of the sponsoring group or association and transmit
these to the Administrator together with such comments as it may see fit to make
on its own initiative.
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5222 (3) National Recovery Adminisiration.—No amendments on behalf of
the industry will be considered by National Recovery Administration unless
they have been referred to the code authority and a reasonable opportunity for
reply has been allowed. The Communications Division will establish a control
on such reference.

5223 (5228) (Unassigned.)

5229 Miscellaneous.

65230 (5239) d. Adminisiration proposals

5230 (1) With whom filed.—All proposals originating in National Recovery
Administration will be currently filed with the Research and Planning Division,
the Review Division, and the appropriate deputy administrator.

5231 (2) Supporting facts.—Such proposals will be accompanied by a state-
of the necessity for such an amendment and of the facts supporting the contention
of necessity.

6232 (3) Time of proposals.—Advisory boards and others should not wait until
the code authority has proposed an amendment (as for example, an assessment
provision) to come forward at the last moment with sweeping plans for wholesale
amendment, but should be constantly studying all codes—proposing amendments
as the results of these studies indicate.

5233 (4) Duties of National Recovery Adminisiralion divisions.

5233.1 (a) Research and Planning Division: The Research and Planning
Division will compile, study, and file all administration proposals as received.
Whenever a code authority proposal is referred to it or at any time upon the
request of the deputy, the Research and Planning Division will submit a report
and recommendation upon the economic advisability of all such proposals to the
Deputy Administrator.

5233.2 (b) Review Division: The Review Division will compile, study, and
file all Administration proposals as received. Whenever a code authority pro-
%osa.l is referred to it, or at any time upon the request of the deputy the Review

ivision will submit a report and recommendation to the deputy upon all such
proposals from the standpoint of consistency with approved policy and the elimi-
nation of conflicts.

5234 (5238) (Unassigned.)

5239 Miscellaneous.

5240 (5249) e. Presentalion of documents

5240 (1) A code authority recommending an amendment to an approved code
will submit to the Administrator, through the Communications Division (hitherto
through the code record section) the following documents: 12