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Inre ST. JOSEPH-CHICAGO 8. 8. CO.
THE EASTLAND.
(District Court, N. D. Illinois, B. D. December 23, 1919.)
No. 32231.

1. SALVAGE €&>=14—LIFBE SALVORS WHO DID NOTHING TO AID VESSEL CANNOT
SHARE IN SALVAGE AWARD TO ONE WHO RAISED VESSEL. B .

Where a vessel loaded with excursionists overturned in ‘a narrow river

and sank, life salvors, who performed their main services at the time of

the accident, are not, under Act Aug. 1, 1912, § 3 (Comp. St. § 7992), known

as the Salvage Act, entitled to share in the sums paid a wrecking com-

pany for raising and refloating the vessel; the work of the latter company

being performed a considerable time after all services by the life salvors

had been rendered, and the statute contemplating a divided service where

@ For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests. & Indexes



g )
536 262 FEDERAL REPORTER

both lives and property were simultane i i
_ ously imper -
U A i e y periled and both are res
2. SAL}/:GII;Z i:m‘}()—u LAST SAI:ivon HAS PREFERENCE OVER FORMER SALVORS.
t well-recognized rule of maritime law that the last s¢
§ entitled to preference over former salvors. it
. SALVAGE @&=40—
el 40—SALVOR OF VESSEL HAS PRIORITY OVER CLAIMS OF LIFE
A vessel loaded with excursionists capsi
£, Yea o ) sts psized and sank, many persons
being lost. Thereafter, gnder contract with the owners, it was Ix)'ialzted
and reﬂ.oated; such services being performed a considerable time c;lfter
}?e accident, an_d after _llfe salvors had ceased to render any services
\ e?d that, n_otw1thstandmg Act Aug. 1, 1912, § 3 (Comp. St. § 7992) re:
atm_g to claims of sal_voys, the salvor of the vessel, having performe('l its
i Sservmes last, takes priority over claims of life salvors.
. SALVAGE 4
SALvons.@; 0—SALVOR OF GEAR OF VESSEL HAS PRIORITY OVER LIFE
One who salvaged gear and other i
g 2 property of vessel, which had cap-
51_Led and sunk w1th. great loss of life, which gear and property was solpd
\‘V}th the vqssel, thlch was also salvaged and sold, has priority to the
(Seexlt‘e?ct; Sot;1 tfntsh se;:_vwe ofver the claims of life salvors, who rendered their
rvices e time of the accident; the s
i A salvage of the vessel and gear
5., SALVAGE &=451%, New, Vol. 9A Ke, i
H , Yol. y-No. Series—NECES * PRE
INIGJ c&.AIMSs lFOR LIFE SALVAGE WITHIN TWO YEARS. erdt dUPe:
nder Salvage Act, § 4 (Comp. St. § 7993), providing that sui
: 4 mp. 5 suit fo -
ml}nerathn for rendering assistance or salvage serviceté cannot be ngagg-
tainable, if brought later than two years from the date when such assist-
ange, etc.,‘ shall_ have been rendered, life salvors cannot recover compen-
fﬁ 1oyn for services rendere('l out of the fund resulting from the sale of
the ‘es_sel, which, after ha_vmg capsized, was righted and refloated, where
ey d_1d not present their claims within two years after the Eime of
ren_dex:mg services, f_'or_the section creates a new right, and unless the
claim is presented within the time fixed the right is lost.
6. SALVA‘GE &>=50—JUDGMENT IN FAVOR OF SALVOR AGAINST REPRESENTATIVES
OF THOSE LOSING LIFE NOT CONCLUSIVE AGAINST CLAIMS OF LIFE SALVORS
A _:iu.dgment entered on a decision of the Circuit Court of Appeais
sgstam.lng as a preferred lien the claim of the salvor of a vessel as against'
t e_clalms_of personal repre'sentati'ves of those who lost their lives in the
accident, is not a _concluslve adjudication against the claims of life
salvors, who saved life at the time of the accident.

In Admiralty. In the matter of the petition of fhe St. Joseph-Chi-
cago Stearpsh_lp Company, owner of the steamer Eastland, for limi-
tation of }lllablhty.d fj)n ‘exceptions of the Great Lakes Towing Com-
pany to the amended claims of life salvors. Excepti i -
tained, and in part overruled. IR PR RN

Goulder, White & Garry, of Cleveland, Ohio, and Wilkér

» e 3 » ’ S 3 C =

sels, Potter & Gilbert, of Chicago, Ill., for Great Lakes TO\:/)irrllg éz.
Edward Maher and Justus Chancellor, both of Chicago, Ill. (Charles

S. Thornton, of Chicago, Ill.,, of counsel), for life salvors.

CARPENTER, District Judge. The steamer Eastland, heavily la-
den with excusionists, sank at its dock in the Chicago river on July
24, 1915. 'The loss of life was appalling. Through the magnificent
and heroic efforts of the life salvors, intervening in this. petition, the

@==Tor other cdses see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes.
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lives of many men, women, and children were saved. The Eastland
was fast to the dock at the time of the disaster, and for lack of proper
ballasting turned over on her side, settled, and sank in 20 feet of
water on the bottom of the Chicago river. As she lay on her side, a
censiderable part of the steamer was above the surface of the water,
and she constituted an obstruction to the free navigation of the Chi-
.cago river; indeed, a menace to safe navigation.

It became the duty of the owners, under the law, promptly to raise
and remove her. To this end, on July 27, 1915, the owner of the ves-
sel entered into a contract with the Great Lakes Towing Company
“to raise and deliver said steamer, righted and pumped out, to a dock
in the vicinity where she lay sunk, for the sum of $34,500, no cure
no pay.” Under this contract the towing company began the work
of raising the steamer on August 4, 1915, completed the work, and
turned the steamer over to her owners on August 16, 1915.

On August 17, 1915, limitation proceedings were begun in this court
by the owners of the steamer. The steamer was conveyed to a trustee
appointed by the court, and on August 27, 1915, a monition issued,
~mrnable the following December, requiring all persons having claims
= the steamer Eastland, or her owners, arising out of the dis-
aster of July 24, 1915, to file such claims on the return day of the mo-
nition. On September 1, 1915, the Great Lakes Towing Company
filed its petition in this court setting up its contract for raising the
steamer, the performance of the contract, and praying that it be paid
$34,500, the price agreed upon. On December 15, 1913, the trustee
of the court sold the vessel at public auction for $46,000, and that
sum was paid into the registry of the court.

Many claims were filed in this proceeding by administrators of es-
tates of people who lost their lives when the vessel capsized, and by
other persons who suffered personal injuries or lost property at the
same time. On behalf of these claimants objection was made to the
payment of the claim of the Great Lakes Towing Company, and the
District Court, on November 3, 1916, entered an order denying the
payment of the claim of the Great Lakes Towing Company as a pre-
ferred lien claimant. On July 23, 1918, the Circuit Court of Appeals
‘handed down an opinion, reversing the order of the District Court and
remanding the cause, with directions to allow the towing company’s
claim, stating in the opinion:

“Gince it afirmatively appears that appellant’s claim is the only one of
‘the preferred class, there is no reason for delaying payment.”

On November 25, 1918, and March 24, 1919, applications for writs
of certiorari in the Supreme Court of the United States to review
the action of the Circuit Court of Appeals were denied. On March
29, 1919, the present claimants, the salvors of human life, so called,
made an application to the District Court for leave to file an interven-
ing petition in this proceeding, claiming a fair share of the remunera-
tion allowed to the towing company for its service in raising and right-
ing the steamer. On April 24, 1919, leave was given to the life salvors
to file their claims. ’
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On May 5, 1919, the District Court denied a motion of the
Lakes Towing Company for a decree and immediate payme;teo(rirf}ilg
ground that the mandate of the Court of Appeals mere]y'direct,ed it to
allow the claim for raising the boat, together with interest and costs
but did not direct its allowance as a preferred claim against the life
salvors. Excepppns were filed by the towing company tg the amended
intervening petitions of the life salvors, and the question presented
here is whether the life salvors, performing their services on July 24
25, and 26, 1915, may participate in the contract salvage allowance
made to the Great Lakes Towing Company for raising the Eastland

‘?gtlvgeen- August 4 and August 16, 1915, under the contract of July 27,

4 [.1]_ ’I""he amended claims admit that all of the services renderéd. by
the: life salvors were performed on or before July 27, 1915. They
make their claims under section 3 of the act of Augu’St 1, 1912 (37

Stat. 242), known as the Salvage Act (U
7994 [9 Fed. Stat. Ann. (2d Ed.) 121?):( i DY AP AR

“Chapter 268. An act to harmonize th i '

ha . An : e national law of salvag i

g\ﬁfevslségi[tllsl x?f theé tlnternzgmnal convention for the wunification bgfw:g;'tftililg
espect to assistance and salvage at sea, and for other :

1 v : a, urposes.
Sta?e 1tfef;1acte'd by th_e Senate and House of Representatives of th% Upr(l)ited
R qets'l 1(1)ce ol?esrzﬁg }gn Cong_fress rllssembled, that the right of remuneration for

sta age services shall not be affécted by common own i
thf.:svessgls rendering and receiving such assistance or salvage se?',viecgsshlp g
£ c':fl. dé S’(I)‘hvr;gtltlgleltriifitgrsoa personminhcharge of a vessel shall, so far as

s rious danger is own vessel, crew, o ' s
render: assistance to every persoﬁ: who is f B { Mg g i

! si I d at sea in da £ i
lost ; and if he fails to do so, he shall eameion ng Lyt

, i i 8 , upon conviction, be liable to 4
of not exceeding one thousand dolls i i f LTl
oty e &- e T ollars or imprisonment for a term not exceed-

“Sec. 3. That salvors of human life, wh

) g 0 have taken part in th i
:gn;lefx;leicll' g}x:alt‘geog(:lzlasxon of thet accident giving rise to sglvage fa.rg i?lﬁélcgg
e remunerati 'S b
D ke on awarded to the salvors of the vessel, her
“Sec. 4. That a suit for the recove
! 1 ry of remuneration for renderi ist-
32;5;333}\ ztlhgee §e1;v1ce§1 shall not be maintainable if brought latgimtﬁa&:lsstlvsvto
ate when such assistance or salvage
the court in which the suit is brou e, i i il g
: ght shall be satisfied that duri
period there had not been any reasonable o tuni s Ty o
ot b ty of arresting th is
or salved vessel within the jurisdiction ofptpt)xor o i e
o 3 : j e court or within the territori
waters of the country in i i i incip e
fr oo by untry which the libelant resides or has his prinecipal place

“Sec. 5. That nothing in this act sh

e a 1 all be construed as applyi ips
of war or to government ships appropriated exclusively to a pll)lli)lbi’::nsgert\?iczmpé

“Sec. 6. That this act shall tak i
first, nineteen hundred and twelve.(?' R e B

The life salvors claim that they “are entitled to a fair share of th
remun.era’tlon awarded to the salvors of the vessel, her cargo, and #
cessories,” and that therefore the claim of the Great Lal?es, Towianc—
Company ought not to be paid in full to their prejudice. The g
ceptions of the towing company are as follows: i -

“I. Said am ; 3
S0 4hs Gl e BTN 4ot Libte & Ehnee it Bty © 1 ek

“II. It appears on the face of said i
. € a) ] claims as amended that the a serv-
ices were rendered entirely disassociated from, independent of aen:]u‘;es:geig ;)';«;r
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in time to the services of the Great Lakes Towing Company, and were in Do
manner connected with or related to the services rendered by said Great
Lakes Towing Company.

“III. It appears on the face of said claims as amended that any such serv-
jces alleged in said amended claims were of an entirely different character to,
were prior in time to, and constituted no part of the services of the Great
Lakes Towing Company, under its contract set forth in its petition in this
cause and referred to in the libel and petition of the St. Joseph-Chicago
Steamship Company, and Jikewise heretofore passed upon and adjudicared by
the Circuit Court of Appeals in this cause, which said services of Great Lalkes
Towing Company are also referred to in said amended life salvors’ claims.

“1V. It appears from said amended claims that the services of said life
salvors, and all and each of them, were performed more than two years prior
to the making or filing of any such claim, and no sufficient excuse or reason,
under the statute, for said delay is given.

«V. The matters set up in said amended claims in bebalf of said life salvors
are foreclosed and made res adjudicata by the decision and decree of the
Circuit Court of Appeals in this cause.

«y]. There is no substantial or material difference in the amended claims
now filed from the original life salvors’ claims filed by said Sherwood S.
Mattocks and others, to which exceptions made by Great Lakes Towing Com-
pany have recently been sustained, so all matters and things set forth in
these claims are res adjudicata by decision and order of this court.

«yII. There is palpable and manifest misstatement of fact in the amended
claims as filed, of which this court will take notice from the files on record
in this case, and from general knowledge of such matters, to wit: In the
original claims of said Sherwood S. Mattocks and others, as life salvors, it
was alleged on oath that the life salvors’ services were performed on the
day the said steamer Eastland tipped over and sank, to wit, on July 24, 1915,
and this court will take judicial knowledge of the fact that any services ren-
dered in the saving of human life connected with the sinking of the steamer
Eastland would have to be rendered within a few minutes, or at most within
a few hours, of the time said steamer tipped over and sank.

«yIIL. There is an effort in the amended claims to ask for an award in
favor of said claimants on account of the salvage of property, as to which the
claimants have no standing in this court, both by reason of the decree and
opinion of the Court of Appeals, and also by reason of former orders of this
court.”

First. It is admitted that the life salvors have no claim against the
steamer, or the towing company, of the fund, save under the statute
heretofore quoted. The Eastland, immediately after the catastrophe,
while lying on her side on the bottom of the Chicago river, was in 1o
further danger of destruction by the elements; that is to say, where
she sank she was in a position to be raised without danger to the
salvors. No effort was made at the time of the accident to save or
protect the boat. When the services of the life salvors were rendered,
the steamer had already safely settled in the mud at the bottom of
the river in about 20 feet of water. The efforts of the life salvors were
directed solely to saving from drowning the passengers and crew of
the steamer. There was nothing to distract those salvors from their
humane purpose. The statute, T think, presupposed possibly a divid-
ed interest, and probably a sordid interest, in the average salvor. It
imposed penalties of fine or imprisonment, or both, upon the master or
person in charge of a vessel who failed, so far as he could do so with-
out serious danger to his own vessel, crew, or passengers, to render
assistance to any person who was found at sea in danger of being
lost. It also aimed to stimulate, or excite, at least as much effort
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to save human life as ordinarily would be spent in saving vessel or
cargo. The statute, however, presupposed an emergency where both
lives and goods were at hazard, and aimed to encourage the saving of
life. Itis a sad reflection to contemplate this law. However, we may
not inquire into the wisdom of Congress in its passage. Suffice it to say,
the circumstances of this case do not bring it within the law. - These
life salvors were put to no choice between passengers and crew-and
cargo. They had no chance to hesitate in determining whether it
was more profitable to save the ship, or the men, women, and children
on board. What they did was irepired by the spirit which since
Christendom has been the foundation of the great brotherhood of
mankind. Their work was done, and well done. Their reward they
have; it never can be taken from them, and it is measured by a stand-
ard greater than money. They would not have done less for great
promises.

At the time the life salvors were performing their heroic deeds, no
effort was made to save the steamer or its appurtenances. There was
no time for that. The steamer could not have been saved, because she
was then practically lost. All of the efforts of the life salvors would
not have saved her. The purpose of the statute being to engage the
interest of the life salvors at least equally between human lives and
property, it can have no effect in a case where there was no association
of effort or co-operation between those saving lives and those saving
ship or cargo. The lives were saved before the contract was made to
raise the boat; certainly before work was begun under that contract.

After all the lives possible were saved, the steamer was still lying at
the bottom of the river a worthless wreck, an obstruction, a menace
to navigation, which had to be removed. The boat at the bottom of the
river was of no value, and a reading of the statute here involved shows
clearly that it was intended to apply only to cases which might be
termed “pure salvage”; that is, cases where the service was rendered

~voluntarily at the time of risk, and not under contract after the emer-
‘gency had passed. The service here rendered was a wrecking service

in the nature of a salvage service, but not in any sense “salvage,” as
understood in ‘the statute. The Elfrida, 172 U, S. 186, 19 Sup. Ct.
146, 43 L. Ed. 413; The Annie, 6 Aspinall (N. S.) 117.

The statuté in question was intended only to apply to cases where

‘the vessel and cargo, together with her crew, including also passen-

gers, were exposed to a common danger threatening their destruction
and loss; to cases where service is rendered by a volunteer adventurer,
and such service is successful in saving lives and property, consisting-
either of the cargo, the vessel, or both. The services rendered in the
saving of lives were to be considered when remuneration for salvage.
was awarded, so that they might participate in and be given a part
of any sum paid for saving the vessel or other property. In such
a case, the life salvor, by virtue of his service rendered at the time
that the property was saved, became a cosalvor, with a right to re-
cover compensation for a service, when, under the general maritime
law, he would get nothing. It was for the purpose of enabling such a
salvor to recover for his services that the statute was passed. It was

#
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not intended that, as between different sets of salvors, the life salvor
was to participate in awards which might be made for services ren-
dered months, and even years, after the life-saving service had been
pe’rl‘fl(l)grz;?\;age service in saving life, to be compensated for under this
statute, must have been performed substantially at the time and while
both lives and property were in distress and danger ‘of loss; _not',rof
course, at the same instant of timne, but during the period Qf peril. hf.t
life salvors, therefore, are not entitled, under the statute, to any par&
of the contract price awarded to the towing company for raising an
ighti astland. !
nb[h;,l%g] tSh:c'(Eld. The claim and lien of the towing company, being for
services last in point of time, is paramount and preferred over .all
others, including those of the life salvors. The life salvors rendered
their services on the day of the disaster and the two days following,
and we may assume that those services were fully accomplished some
days before any attempt was made to raise the steamer. We have,
then, this situation: All of the lives §aved that could be, and the
steamer lying on the bottom of the Chicago river, an obstruction to
navigation, and-of no value to any one as she lay there. Th?e townzg
company entered into its contract to raise the boat on July 27, 1915;
began work on August 4, 1915; completed the contract and turned the
ship over to the owners on August 16th of that same year. The serv-
ices, therefore, of the towing company were subsequent in point of
time to those of the life salvors. There was no connection between the
services of the towing company and those of the life salvors. The life
salvors had no claim for their services against anybody at the time
they were rendered. The towing company was engaged in the wrecking
business on the Great Lakes, and was under no obligation, legal or mor-
al, to raise the steamer; and if it had not done the work successfully
under its contract there would have been no property to sell, and no
fund, or at least a very small one, for distribution. Nothing that the
life salvors did contributed to the success of the subsequent service
the towing company. i

rel}geige(; t;?/,ell-known Tule é)f the maritime law of the United States
that the last salvor is entitled to preference over the first or former
salvors. The two services, namely, life-saving service and wrecking
service, were rendered at different times, and were not allied in any
way. The first service in no way helped the second service, or pre-
served any of the property that was finally salved by the towing cogn—
pany. As priority, in point of logic, depends upon the rank of benefits
conferred, so, therefore, must the towing company’s claim be prejferrqd
to the claims of the life salvors. As the Court of Appeals said in this
case (Great Lakes Towing Co. v. St. Joseph-Chicago Steamship Co.,
253 Fed. 638, 165 C, C. A. 264):

¥ it is unnecessary that appellant’s service be defined as s_al-
vaglg.ut’l\laa%etli‘lr?gl’liens arise from many kinds of acts and services, and pno}'lty
is determined by rank of benefits conferred. The .John .G. Stevens, 170,T" S.
113, 18 Sup. Ct. 544, 42 L. Ed. 969. Appellees’ liens, if any they have, at-
tarhed to the Eastland as she lay on the bottom of the river at the end of
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her 'voyage Appellees, as well
\ 1 . s as the o > '
service, and their claims are therefore Su!)vgr;g;'x,lax::ie ekl RE RIS

See, also, Hugh i
wee, ! ghes on Admiralty, p. 331; Kennedy on th
Cn'gileSzll_IE/age,lp. 8; '{‘he Veritas, 9 Aspinall (N. S.) }237 o R
e life salvors’ ¢ aims, like the death and accident .clai
. . - rr,-s
Zﬁ?gldczratlon in Greath Lcair.kes Towing Co. v. St. Joseph-Chicago ’S‘;lenaclflr
Co., supra, attached to the Eastland as she 1 i
the river. As she thus la j Ao i b
3 y, she was subject to claims of i ki
and among those who were entitled t i ki i
: o a fair share of the 1
awarded to the salvors of the vessel i e B
ki, Hoidm e Dot essel were the life salvors. But the
; tom of the river, could
her valuable she had to be rai oV i . A S
raised, pumped out, and righted
‘Llﬂllgéev.ah;eh thfe t(i;)ntracltls with the Great Lakes Towi%g C(.)m'pl)‘ecl)n;ecvlvlz
; and i e well-recognized principle of iti i
the courts have announced, that priori Tt e S
1 t priority among various clai
pends upon the order in which the servi ko
g e e Ay ervices are rendered, were not the
; secured to raise the Eastland. M
employed, materials were purchased, ti e ieostmin
& , time and effort it, 1
order to raise that boat, and it can e
1€ ) t be that the co i i
that work at its convenience e X e i
, under contract, and safel i
boat at the dock for the ben , St e
efit of all concerned, i i i
outlay and fair compensation for i i o
] _ or its services—in this ¢ h
tract price. If this work had not b d ¥ e B
nothing available for claimants b i it
: of any class. Clearly sectio
gilrll\éafz VI:xct %ﬁeslpfot affect the priority of claims as sZttled Iinnt}?e(i\fl;ge
.. e life salvors were entitled only “to a fair sh .
remuneration awarded to salvors” of the sam vk i
- K e
VOI[i]W}éOSC claims were entitled to priority. e by
uggestion is made that some part of the f i
\ und der ;
2}11; rIslal(f:f (;;fl t}g Eastland should be withheld from contributli;‘;dtofr?lrlré
e savedeso rx;leeat$ é_,gggs Toxtxﬁngf Company because one Capt. Walter
3 worth of property, which w 1d
of the vessel, and for which he w ' e
, and : as allowed $500 as salvag
pears that, beginning with August 4th, and My
er the accident, Capt. Scott pi i the Chic 535 S
accident, : picked up in the Chicago ri jous |
of the equipment of the Eastland. Th i Sl ety R
; t equipment
boat, and when the boat wa disposi S L s
= s sold was disposed of with i
Capt. Scott and the towing A Rl
ying company were cosalvors; th ising
the wreck, and the other bsa.vin i Rt Tome At
| : g tain goods which d
floated down the river. It ca e 2 et s
] nnot for a moment be a d
were cosalvors with those who saved h i e
i gt uman lives. Inasmuch as the
old together, there i ini
what the part of the property saved by e L i |
d by Capt. Scott was sold
évgs;tt};iv gl;(ég(ejrtg saaredhby the flowmg company brought. The fI%Ii"st?'?cci
cott what it thought was reasonable £ i
he performed for the benefi g
. t of the steamer Eastland, and thi
was paid to him out of the proceeds of Jhe e i
1 the sale. No objecti
ge;(él:lybtyhear;}rr g:ret mtere;tgd ;C no application was made gc?Ctslf?l? svggs
{ operty saved by Capt. Scott. The servic e
treated as services for the benefit of the whole Stet;inr:: dSvr}??c}? ?rr:
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cluded the hull and all the different parts of the ship, boats, tackle, ap-
parel, and furniture.

Capt. Scott had a lien not only upon what he actually saved, but
upon the whole vessel, which included what he saved. The towing
company rendered its service in saving the FEastland, and that included
everything that belonged to her and had always been a part of her.
The life salvors have no more claim against the property saved by
Scott than they have against the property saved by the towing com-
pany.
* [B] Third. It is provided by section 4 of the act, upon which the
life salvors base their claim: '

“That a ‘suit for the recovery of rem
vage services shall not be maintainable if brought later than two

the date when such assistance or salvage was rendered.”

uneration for rendering assistance or sal-
years from

Under this statute the time for filing claims against the Eastland
expired on July 25, 1917. 'The steamer practically came into the
custody of the .court on the 16th day of August, 1915, and after the
sale in December, 1915, the proceeds were placed in the registry of
this court, where they still remain. The towing company filed its
claim on September 1, 1915. The monition advised the world of the
pendency of proceedings. The life salvors, or at least most of them,
resided in Chicago, and had ample opportunity to file their claims at
any time, and were given every right to do so. They took no part in
the trial of the case of the towing company to recover its claim in the
District Court. They took no part in the hearing of the case in the
Circuit Court of Appeals, and they were heard of for the first time,
so far as this court is concerned, on March 29, 1919, more than three
years after their services were rendered, and more than three years
2 fter the towing company had filed its claim, and more than two years
after the hearing of the towing company’s case in_this court. They
are therefore not within the two years provided by the statute.

The act of Congress under which these life salvors proceed created
2 new cause of action. “A statute which in itself creates a new lia-
bility, gives an action to enforce it unknown to the common law, and
fixes the time within which that action may be commenced, is not a
statute of limitations. It is a statute of creation, and the commence-
ment of the action within the time it fixes is an indispensable con-
dition of the liability and of the action which it permits. Such a stat-
ute is an offer of an action on condition that it be commenced within
the specified time. 1f the offer is not accepted in the only way in which
it can be accepted, by a commencement of the action within the speci-
fied time, the action and the right of action no Jonger exist, and the

defendant is exempt from liability.” Partee v. St. Louis & S. F. R.

Co., 204 Fed. 970, 123 C. ¢ A e ol TR AL [N B 721, and

cases cited.

It is, however, now contended that inasmuch as no claim is made

against the steamer or her proceeds directly, but only against the
amount awarded to the towing company, that the two-year limitation in
the statute does not apply until after the award to the towing company
had been established, and it is argued that until the decision of the
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Court of Appeals on July 23, 1918, the right of the towing company to
recover for its services had not been determined, and that therefore
the life salvors had until July 23, 1920, to file their claims for a
fair share of the remuneration awarded to the towing company.

The language of the statute is plain, and not in any degree ambigu-
ous or doubtful. On the day their services were rendered the life
salvors had some sort of claim, present, contingent, inchoate, or other-
wise, and they were bound, under the law, to present that claim to
this court where the limitation proceedings were pending. They have
not brought themselves within the exception noted in section 4, and
no explanation is made of the reason why they were late in asking
for relief. Indeed, I am of the opinion that, inasmuch as the funda-
mental law required the claims to be filed within a certain time, no ex-
planation would excuse the delay. The court is powerless, under the
language of the act, to grant an extension of time beyond the two years,
except as provided by the statute, and this case does not come within
that exception.

This argument of the life salvors is very seductive for the moment,
but an analysis of the statute must demonstrate that it is unsound. It
is conceded it was the purpose of Congress to grant some compensation
to the salvors of human life. It cannot for a moment be supposed that
it was put in the power of the salvors of the vessel or the cargo to
defeat the claim of the life salvors. Those saving the vessel or the
cargo might make a private settlement with the owner with reference
to salvage. Clearly that ought not to defeat any claim of those who
saved lives. A reasonable construction of the statute would permit
the salvors of human life, in the absence of the salvors of the vessel
and the cargo, to appear in the District Court having jurisdiction over
the vessel or its proceeds, stating in their petition that salvage services
were rendered the vessel and the cargo on the occasion of the accident,
and ask that the owners or claimants of the vessel be required to pay to
them a fair share of the remuneration which was earned, or ought to
be paid to the salvors of the vessel and the cargo. The vessel and cargo
salvors could be made respondents, and cited into court to show cause
why, as cosalvors, those saving human lives should not participate
in the total remuneration for services rendered. Indeed, such a
petition filed would prevent private settlement by the owner and the

vessel salvors, or would permit it at the owner’s risk of making fair

compensation to the life salvors in addition to the private settlement.

In any event, the statute created a new liability, gave a new cause of
action, and it cannot be presumed that it was intended that the liability
or right of action should be dependent upon the conduct of others.
‘Of course, if there were no other salvage services rendered than the
saving of human lives, no remuneration could be recovered under the
statute; but, granting that in the emergency on the occasion of the
accident services were rendered which resulted in the saving of the
vessel or cargo, the salvors of human life, acting during the same
peril, were entitled to compensation, to remuneration, at least to some
extent, and their right to claim it in this court is clear. ‘This being my
construction of the statute, it follows necessarily that under section
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d to comply with the conditions prescrib-

i ek s they were permitted to be compensated

ed by Congress under which
for their services.
[6] Those except
rer to the claim of t
that the claims were no
involving res adjudicata are overruled.

i i ic to a general demur-
to the libel which amount en :
;?eniife salvors, and the exceptions raising the point
¢ filed in time, are sustained. The exceptions
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