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ABSTRACT

This case-study in the sociclogy of law is an examination
of social influences on the fcre and content of the legal
prohiﬁition against rape in the Hawaiian Islands during the
pericd froa prior tc Westernm contact through 1981. It
engloys a model which integrates concepts from the werk of
W.1l. Thomas and other symbolic interactionists with
macrc—-strvctural and cultural variables. The model is used
to analyze the effects upon rape law of changes in sexual,
ethnic, and class stratification, és well as the importation
of an Anglo—-American legal system, a "generalized sex
tatoo,"” and other Western cultural forms.

The findings suggest that the Westernization of Bawaii
transformed the status of women into sexual property and
relegateé them tc non-public roles. Women also were divided
into "respectakle™ and "unrespectable™ categories based on
their observance or non-observance of norms of sexual
exclusivity. Rape law at the operational level protected
only those who were "respectable.™ Rape and rape law becaae
laden with symbolism. The symkclic content increased as
marked ethnic and class stratification developed in the late
nineteenth and early twentieth centuries, leading to a

number of socially defiped "sex crime waves." pDuring these
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episodes, the male, Caucasian (haole) elite rade demands on
the legal system to control the presumed dangerous sexual
proclivities of the non-vhite underélass. These demands
were shaped and filtered through whatever Lkehavioral model
had hegemony at the rarticular time, be it
hereditarian-eugenic, sccial-environmental, or individual
psychiatric. The English-lanquage newspafpers were the prinme
definers of these situations, providing the Lasic
information and images upon which legal demands were based.
Constructed on false or guestionnable premises, and assuming
the subordinate status of wvomen, the episcdes of rape
concern and rape law reform had little or no lasting
significance other than the support of the existing sexual,
ethnic, and sexual stratificaticn systems.

The post-World War II pericd brought am iacreasing
breakdown of the ethnic and sexual stratification systeas in
Hawail and in the rest of the U0.S. as well as a loosening of
the norms of sexual regulation. Changes in the sexual
stratification systen Lecame self-conscious in the feminist
movement in the 1970's. The feminist movement in Hawaii and
elsevhere took rape over as its own issue and .disasissed such
concepts as the protection of "honor" and "womanhood™ as the
primary values underlying rape law. Rather the value of
self-determination and the assaultive aspects of :aée vere
emphasized. Significant changes in rape statutes and in

rage law administration were made. Rape law was extended to
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protect those women who would have previocusly been defined
as "unrespectable." It is suggested that in some ways
Hawaii is coming full circle with resrect to sexual
stratification and rape lav after a long pericd of
aberration when traditional Anglo-American rage law

dominated.
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Chapter I

IBTRODUCTION

1.1 PUBRPOSE OF THE STUDY

During the past two decades scholars in the sociology of
law and in criminolcgy bhave increasingly realized that
detailed case studies of the conditicns related to the
crimipalization of certain behaviors, and the study of the
patterns of enforcement of these proscriptions, can make
important contributions to the understanding of the role and
proccesses of lav in society.

The purpose of this study is to add to the growing Lody
of descriptive and theoretical knowledge of criminal law by
examining the law against forcible rape in éauaii. Tﬁe
study will take a single behavior, the gaiping by a male of
sexual access to a female by force or duress, in a single
socio—geographical unit, Hawaii, and examine its
institutionalization as a prohibited behavior, and changes
in the fora and content of.the prohibition froa the period
prior to Western contact with the Islands up to the present.

This is a study in the sociology of law in the sense that
it attenpts to analyze the linkages between elements of the

legal systen and other, nor—-legal, social institutions,
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patterns and processes.! Among cther things it addrésses the
issues proposed by Jeffery (195€:672) as the central
corcerns of the sociology of criminal law: 1) "the
corditions under which behavior comes to ke defined as
crimin2l, 2) how legal pnorms intersect and are integrated
with the norms of other instituticnal structures,™ and 3)

how the preceding are affected ty social change.

! Rheinstein (1954:x1vii) describes the subtject marter of
the sociology of law as followus:

If understood in its full purport, sociology of
law would have to coaprise an investigation into
the relationship betveen all legal and all other
social phenomena. It should thus concern itself
first of all with the guestion of why las, in the
sense of politically organized enforcement of a
social order, has arisemn at all; how the
enforcement machinery can ke organized and how it
operates; to what extent it is effective, and by
vhat factors the varying degrees of its
effectiveness are determined; what factors
influence the ccantent of those rules of social
conduct which are legally enforced; why, how, and
in which ways the content of these rules is
changed with changing social conditiors; which
factors determine which fields of human conduct
are under given circumstances to be subject to
legal control, shich are toc te subject to ethical,
religious, conventianal, or cther forms of social
control, and which are to te left free of all
social control altogether. These are just some of



1.2 SUBJECT BATTER AND SETTING

Rape 123 1is an appropriate subject for study in the
sociology of criminal law for several reascons: first, theie
is tremendous cultural variation in social definition of and
social reaction to the act. Although rape is nearly
universally proscribed in all cultures,2 the sanction and
specifics of the prohibition vary widely. At one extrene
vas the traditional reaction (lynching) in the American
South to an alleged rape of a white wcman by a black.3 At
the other extreme are the numercas societies in which the
offender is merely reguired to provide coapensation to the
victim or her kin {Strathern, 1974:27). 1In some societies
the phencmencn of rapre is unknown (Mead, 1935:1C4), and in
some it is instituticnalized as a sanction in itself (Mead,

1921:195, 1956:4C00; Strathern, 1974).¢

the problems which would have to constitute the
subject matter cf a systematic sociolagy of law
aiming at comprehensiveness.

2 In a sample of 110 societies selected from the Human
Relations Area Piles, Brown {1962) found that 99% punished
in some manner the rape of a married woman, and 95X
runished the rape ¢f an unmarried wvoman.

3 There is a large literature of examples; see for exanple
Lollard (1957), Purdem (1936), Raper (1933), and White
(1929) . QOne observer of the Southern social systen
regarded Southern shites® fears of rape of a white wcman
ty a black as a "Southern rape coaplex.™ (Cash, 1941)

4 For an encyclopedic treatament of rape and social reactions
to it, see Brownailler (19795).
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Second, rape tends to be a bhighly symbolic act which has
often emerged as the focus of ccamunity concern and
indignation. As such, it provides an opportunity for
investigation of criminal law as it relates to and is
affecrted by bhighly charged expressive sentiments and syabols
which focus mass action and porular demands on the legal
Systen.

Third, it is a behavior which has historically been
troublesome for the legal systez (cf. UOviller, 1952).

Kalven and Zeisel (1966) in their study of American juries
found that there tended to be serious disagreements between
judges and juries on wvhether they would ccnvict or acguit in
rare trials. In 26 cases in a saaple of 102 in which the
jury reached a verdict, there was disagreement Letween the
judge and the jury. In twenty (76.9%) of these disagreements
the jury acquitted when the judge would have convicted. The
difficulties of elements of the legal systea in satisfying
comaunity comcerns akout rape have led to freguent demands
for legal change.

Finally, rape and its social meaning are integrated with
core social patterns and institutions, e.g., sex roles, and
ethnic and class relaticns. It has even been proposed that
rape is the fundamental mechanism which histcrically has
been used by men as a group to subjugate women as a group

(Brownmiller, 1975).



Hawail 1s a particularly appropriate setting for a
socio-historical study of criminal law in general and
esgecially of rape law. During the pericd covered in this
study social change has been the domipant feature of human
existence in Hawaii. Begimning with a hcmogenecus angd
isclated Polynesian society and culture, Hawaii experienced
an influx of persons of Americap and Europear background in
a manner that transfcrmed every aspect of indigenous
culture. But even Lefore this intercultural confrontation
worked itself out, the importaticn of large nuaters of
persons of Asian background added an additicnal element of
diversity.

In addition to the marked diversity that has
characterized the human population of Hawaii, there has been
a changing pattern of access to powver, prestige, and wealth.
To the extent that cultural diversity has been manifest in
law making and law breaking behavior, the differential
access of ethnic groups to political power is crucial to the
pattern of change in the criminal law.

Given this situation, then, Hawail fprovides an ideal
opportunity for analysis of social change and change in the
criminal law, especially in relationship to fower and
cultural diversity.

Unfortunately, such concerns have heretofore escaped
sociologists and historians of Hawaii. The history of legal

institotions in Hawaii has yet to ke written. (onsequently,



a major burden of this study has been the search for
information cn the broad trends of legal change in Hawvwaii as
the necessary context for the comprehension of developrents
in the sgecific area of rape law.

The study departs from the dominant mode of
criminological research of past decades which focused on the
criminal offender and the etiolcgy of criminal rehavior. It
is not the purpose of this study tc explain rates or
freguencies of rape, exglain why some individuvals engage in
rare and others do nct, propose how persons who rape can be
cured or deterred, cr describe the characterisitcs or
bebavior of victims or the best methods for their treatment.
These are, of course, important issues which are currently
receiving the attention of other investigators.S These
matters do hecome relevant to this study as popular or
scientific thecries about them form the ideational basis for

action or reaction that affects the legal systen.®

S See, for example, BRuch and Chandler (1978, 1979).

6 Both Sutherland (1950a) and Tappan (1955) have
demonstrated howv popular misccnceptions akout the nature
cf sex offenders became the basis for "“sexual psychopath"
legislation in pany states between 1930 and 1950.



1.3 THE SOCYOLOGY CP CRININAL LAE

1.3.1 Antecedents
Bdvin Sutherland, long the dean of American criminology,
- began the first edition of his long lived and influential

text, Criminology, with the observation that the field of

criminology includes not only the study of crisminal conduct
but "the policies used in dealing with crime and criminals.™
He went on to say that:
An understanding of the nature of lavw is

necessary in order to secure an understanding of

the nature of crime., A coamplete explanation of

the origin and enforcement of laws sould be, also,

an explanation of the violations of laws.

(Sutherland, 19243:11)

Althoughk the study of the origin and eanforcement of law
was valued as a requisite of the explanation of criainal
conduct, Satherland's conception of the toundaries of
criminology was broad for its time. By the time the fourth
edition (Suctherland, 1947) of his text was published
criminology was described as comprised of three principal
divisions:

{(2) the sociology of law, which is an atteapt at
scientific analysis of the conditions under which
criminal lavs develop and which is seldoa included
in general books on criminclogy, (b) criainal
aetiology, which is an attempt at scientific
analysis of the causes of crime; and (c) penology,
which is concerned with the control of crime.”
(Satherland and Cressey; 19837:1)

This explicit recognition of the importance of the
sociology of crininal law to criminology has been retained
in the subsequent six editions c¢f Sutherland (1955), and

Sutherland and Cressey (1960, 1966, 1970, 1974, 1980).



Sutherland's interest in the sociclogy cf criminal law
vas not limited to the first page of his texts. In 1928 he
putlished "Crime and the Conflict Process'" in which he
prcposed a version c¢f crime and culture conflict that could
have been written by a conflict theorist of the 1970°'s.

According to Sutherland:

Thus crime is conflict. But it is paret of a
process of conflict of which law and punishment
are other parts. This process tegins in the
coamunity before the law is enacted, and continues
in the conmmunity and in the Ltebavior of particular
offenders after punishment is inflicted. This
process seens to go on scomewhat as feollows: A
certain group of people feel that ane of their
values--life, fproperty, beauty of landscape,
theological doctrine--is endaungered by the
behavior of others. If the group is politically
influential, the value important, and the danger
serious, the members of the group secure the
enactment of a law and thus win the co-operation
of the State in the effort tc protect their value.
The law is a device of one party in conflict with
another party, at least in modern times. Those in
the other group do not appreciate sc highly this
value which the law was designed to protect and do
the thing wvhich bhefore wvas not a crime, but which
has been made a crime by the co-operation of the
State. (Sutkerland, 1929, in Schuessler,

1973:103)

Indeed, this noticn of the ccnflict of cultures became a
fundamental assumption underlying "differential
association,™ Sutherland's best kacwn comtribution to
criminological theory. XNevertheless, despite early
indications of an interest in the sociology of criminal law,

Sutherland never did much in the area.? Like others of his

7 A notatle exception is Sutherland's (1950a) classic piece
cn sexual psychopath laws in which he traced the process
ty which maay states adopted sexual psychopath laws as a



generation he was primarly concerned with develcping a
scientific criminology with the capacity for prediction and
control of criminal conduct (Schuessler, 1973;x).

Other mainstream c¢riminologists who tcuched on issues of
relevance to the sociology of criminal law were Sellin
(1€38) and Vold (1S58). Sellin rejected legalistic
definitions of crimes and proposed the scientific study of
underlying condact norms. He suggested that individuals
become caught in situations of conflicting conduct norms
based in the diverse groups to which they belong. However,
most criminologists did not follow Sellin's suaggestioan,
finding conduct rorms every bit as changeable as criminal
laws. Gibbons (1979:67) points out that Sellin's primary
influence on later criminologists was the incorporation of
culture conflict in most discussicns cf crime causation
during the 1940*'s and 1950's.

Vold, on the other hand, vent further than either
Satherland or Sellin in pursuing the iaplicatons of the
conflict idea on crisimal law. Drawing on Simmel's work on
group conflict as a normsal element of social life aand the
motivation of groups to protect their positions, Vold
extended this perspective to the concerns of law making and
law breaking, the former being the actions of political

grcups enlisting the ™assistance of the organized state to

result of a process of community mcockilization based on
false perceptions c¢f the nature of the threat and its
solution.
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help them defend their 'rights' and protect their
interests.™ {Vold; 1958:208) However, Vold viewed his
conflict foramulation as limited tc rather clear instances of
grecap conflict such as political rebelliom, industrial
conflict, and open racial conflict. It is doubtful that
Vold would have viewed rape as a consegquence of the kind of
greoup conflict encompassed by his thecry.?

The greatest interest iu the sociology of law came not
from within the field of American criminology but from the
field of law. Jerome Hall, close frierd and associate of
Sutherland, was a critic (1936, 1941) of "positivist
criminology,™ with its focus on the offender, and advocated
a criminology that is synonomous with the sociology of
criminal law (Ball, 1945:354). 1Indeed, Hall's description
of the general boundaries of criminology (socioclogy of
criminal law) are entirely consistent with the approach that
guides this research. According to Hall (1985:355-56)

criminology:

8 Vold (1958:219) wrote:

On the other hand, it is also clear that group
conflict theory is strictly limited to those kinds
of situations in which the individual criminal
acts flow from the collisiocn of groups whose
members are loyally upholding the ipn-group
position. Such theory does not serve to explain
many kinds of impulsive, irrational acts of a
criminal nature that are quite unrelated to any
battle betveen different interest groups in
organized society.

Jowever, see Brownmiller's (1975) political analysis of rape
wvhich regards it as a key mechanism by which men as a group
establish and enhance their dcminant position over women.
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myst be concerned, firstly, with meanings ¢f the
rules of criminal law--and this reguires
investigation of their origins, the legislative
history, the relevant preceding and accompanying
social probleas with emphasis on the opipicns and
attitudes of various groups, marked out from the
more or less passive "majority," and, of course,
the authoritative interpretations of the courts
and other official organs are essential to this
inquiry. Against this background of the social
meanings of the variocus prescriptions under
scrutiny it is necessary tc study intensively the
penetration of the various symbcls, relevant
affective states, opiaions, attitudes, etc., iato
the particular grotoz wbeose behavior is of special
interest. <This requires an elaboration of the
various modes of activity that emphasize
correspopdence with or divergence from the gemeral
social "ideoclogy." Since it may ke assumed that
there will always be both corresrondence and
divergence in ary given society, the need, as
regards "culture conflict," is accordingly,
twvo—-fold: firstly, to supplement studies pointed
in that directicn with others on "culture
correspondence™ and, secondly, tc carry on the
most detailed investigations possible into the
various relevant social forces--religions,
educational institutions, nevspapers read, local
traditions including the comeraderie of gangs,
local leadership, etc.-—until the point 1s reached
vhere a vivid, realistic insight into the local
meanings of the geperal social normative systeas,
especially those embodied in the criminal law, can
be secured. The goals of the above two sorts of
investigation are gquite definite
ones--determination of the meanings of the
prevailing criminal norms in the society
generally, and their specific intergretation by
the particular group under study.

These were not armschair exhortations by Hall. He had
produced in 1935 ({Hall, 1935) a study of the law of theft
which remains a classic study in the sociology of lavw.

Despite the work Lty Sutherland, Sellin, Vold, and Hall
which might have opened up criminology cr general sociology
to analyses of criminal law, very little was done until the

1560 's.
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During the 1960's and 1970's serious challenges were
directed at mainstream criminolcgy from critics both within
the field and in the related field of deviance. In the
field of deviance, original labeling formulations by lemzert
(1851) led to a shift of interest from the nature of
behavior of the deviaat to the social process by which
persons came to be placed in deviant statuses. Labeling
theorists do not view any behavior as inherently deviant but
rather propose that deviance is the successful creation of
deviant categories and the applicaticn of them to particular
individuals. Labeling theorists have tended to have a
certain syampathy for the deviant and a rather critical view
of the motives, morals, and behavior of the official
agencies of deviance definition (e.g., Becker, 1963;
Erickson, 1966; Scheff, 1964). Labeling theory has been
controversial in the fields of deviance and criminologye.
However, despite many criticisss (e.g., Akers, 1963; Gibbs,
1966; Taylor, et al., 1973), a major influence of labeling
theory on criminology has been the calling into guestion of
definitiocns cf crime and the behaviors of those who develop
and apply them. This was a major break froam the criminology
of preceding decades and provided an important stimulus to
the more fundamental reorientatiocns of criminoclecgical

analysis to be discussed bhelow.
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1a3.2 Conflict and Radical Criminology

Gibbons (1979:165) observes that the increased interest
in coaflict-oriented perspectives in criminology did act
arise out of a need to provide new approaches tc anomalies
in existing explanatory paradiges of crime. Rather, events
in the world outside of sociological research and theorizing
such as black militancy, the Vietnam war, and associated
political turmoil, the development of youth counterculture,
videspread police illegality and brutality, and recognition
of white-collar crime have seriously called into guestion
the underlying assumptions of mainstrear criminology
concerning the social bases of the law.? At the same tinme,
the entire field of sociology, in part for the same reasoas,
has been undergoing the same challenges as criminology, with
sharp critigues of the structural-functional paradiga in
sociology {(e.g., Gouldner, 1970) and new interests in
Marxist and general conflict theory (e.g., Collins, 1975;
Duke, 1976).

Huff (1980) points out that the tera "radical
criminology™ is used to refer tc a variety of theoretical
perspectives with important differences even though they all
incorporate conflict as a central concept and reject
normative consensus as a major organizing eleament of

societies. One major distinction among conflict theorists

9 Gibbons (1979:165) cites Horowitz (1971), Sykes (1974),
and Allen (1974) as his sources on factors leading o the
rise of conflict and radical criminology.
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concerns the distribution of poser among groups. Some
theorists adopt a more or less fpluralist or interest-group
position on the distribution of political power (e.g.
Chambliss, 1964; Chaambliss and Seidman, 1971; Quinney 1970;
Turk, 1969) .10 The other position, which regresents nore of
a clear break with mainstream cririnology, adopts a Marxist
position that specifies that the powverful groups that define
law are in fact the ruling class and that law is a major
mechanisms through which it retains pover (e.g., Chambliss,
1976a, 1976b; Platt, 1974; Quinmney, 1974, 1977, 1979; Taylor
et al., 1973).

The rise of conflict perspectives in criminology has been
beneficial in redirecting sone scholarly efforts ta amalyses
of crimirnal law. In a sense it has rejuvenated criminoclogy
and bhas tended to reintegrate criminology with the forefront
of sociological theorizing. It is unfortunate, ut -perhaps
inevitable, that the debate in criminolcgy has at times been
more politicized and polemical than reasoned and scholarly.
Some radical work has concentrated more om attacking
mainstreaas criminology than in providing alternative
theoretical propositions or empirical findings {(e.g., Taylor
et al., 1973). Defenders of the mainstream have replied in

kind.12

10 Chambliss and Quinney have more recently mcved from their
earlier interest group perspectives to Marxist positions.

11 See Turk's (1980) and Schurt!s (1980) calls for moderation
and reason and Klockars? {1980) and Toby's (1980) attacks
on the radicals.
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Another negative consequence of the form and content of
the dialogue Letween the painstream criminoclogists and the
adherents of the conflict perspective is the gross
oversimplification of major issues into a simple-minded
conflict-consensus dichotomy. Horkins (1975) contends that
the models have not Lbeen unambiquously forrulated and are
insufficiently speqific in their predictions as to be
falsifiable., Thus, conflict theorists rpoint to studies that
shov poverful interest groups as the prime movers in
criminal legislaticn. Their opponents point oant that the
behavior at issue in these studies is usually some
victimless crime that is not at the core of criminal lav.
They point to their own studies purporting to show a high
degree of consensus, evemn cross culturaly, about wrongful
behavior (e.g., Newman, 1976; Rcssi, et al., 1974§).
Conflict theorists ccunter with the concegts of false
consciousness and objective conflict. Consensus theorists
point to enactments appearing to be inimical to the
interests of elites and conflict theorists counter that
these are not really against the interests of the ruling
elite and, in any event, are only aminor concessions
necessary to retain the basically exploitative systen.

Hopkins (1975) contends, and I agree, that at this foint
attenpts to adjudicate between the two models are likely to
be unproductive. Rather, eampirical wvork should use the

insights of both to propose gquestions about how criminal law
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emerges, is maintained, and is changed. Questions about
grcup pover, orientation toward values, exfrressions of
interests, ccmpromise, and the existence or nonexistence of
ompipotent elites should not be prejudged. Alsc, while the
extent to which all criminal lav or particular criminal lavs
reflect "puklic crpinion"™ or the dominance of particular
groups is an interesting cne, it is not the ¢cnly interesting
and important question in the sociology of criminal lavw.

This study was not begun with a parricular agproach or
set of assumptions Leyond a general orientation grounded in
the sociology of law. It started with a rroblenm
orientation, an interest in examining and exrlaining the
controversy about rare law that was emerging in the mid
1970's. Before much had been done with that limited
temporal focus, it becanme apparent that current
controversies are grcunded in sc¢cial arrangements, concepts,
and an images that have a long recorded history im Hawaii,
and even longer one in England and America. As these links
vere investigated it became clear that rape law in Hawvaii
has had a rich and varied history, the analysis of which
could be a contribution to the sociology of law. It further
became clear that rare and rape law have had a high symbolic
contene, that change has tended to follow some crisis, that
the subject has beenm a topic of intense debate, and that
class, ethaic, and sexual stratification have strongly

influenced rape law. As these ratterns became clear certain
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sociological concepts came to ke seen as relevant and
necessary tocls of analysis. These ccncepts, related iato a

podel of sorts, are presented belovw.

1.4 LEGAL ACTICK AND THE DEFINITIOR

F THEE SITOATION

This study attempts to explain legal acticn as it is
induced by social change. The legal actin that it seeks to
exrlain is rape law. Legal acticn is the making of demands
on the parts of the legal system—- legislatures, courts and
enforcement agencies, the passing of statutes, the
patterning of enforcement activities, the issuing of
appellate and trial court judicial decisions, the finding of
jury verdicts, etc. Legal action is goal directed; that is,
it is directed to achieving or reredying some state of
affairs. It is also a "gesture" in the symrtolic
interactionist sense in that the taking of legal action
indicates meaning to the actor amnd communicates meaning to
other persons.

A major insight of the symbolic interactionist approach
to the analysis of human behavior is that action cannot
proceed in the absence of some set of understandings on the
part of actors of tae elements of the state of affairs they
are confronting., The process of arriving at these
understandings and the set of understandings themselves were
called by Theomas (1917) the "definition of the situation.™

In relation ro action Thomas contended:
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definition of the situation is a necessary
preliminary to any act of the will, for in given
conditions and vith a given set of attitudes an
indefinite plurality of acticns is possible, and
one definite action can appear only if these
conditions are selected, interpreted, and combined
in a determined way and if a certain
systematization of these attitudes is reached, so
that one of them becomes predominant and
subordinates the others. (Thomas and Znaniecki,
1918-1920 reprinted in Volkart, 1951:57-58).

In a later vork Thomas further explained the importance
of the actors' definition of the situation to actions:-

An adjustive effort of any kind is preceded by a
decision to act or not act along a given line, and
the decision is itself preceded by a definition of
the sictuation, that is to say an interpretation,
or a point of vies, and eventually a policy and a
behavior pattern. (Thomas, 1937:8 as guoted in
Stryker, 1980:31).

Volkart (1981:85-87) points out that the nature of
Thomas' concept of the definition of the situation changed
throughout his work. 1In his earliest work using the tern
{Thomas, 1917) he enphasized the externality of situational
definitions as cultural attributes of the group which

socialize and control their members. But in The Polish

Peasant (Thomas and Znaniecki, 1918-20) the concept kad been
shifted to focus more directly on the subjective orientation
and interpretive processes of the individual actor
atteppting to come tc terms with prcblematic situations in
his or her life. Nevertheless, while Thomas®' attention Rmay
have turned more to iandividual psychological grocesses in
defining situations, he did not reject the importace of

externalities. Also, in The Polish Peasapnt he said:
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Every concrete activity is the solution of a
situation. The situation involves three kinds of
data: (1) the objective coaditions under which the
individual or society has to act, that is, the
totality of values—-economic, social, religious,
intellectual, etc.--which at the given moment
affect directly or indirectly the comscious status
of the individual or the group. (2) The
pre-existing attitudes of the individual or the
group which at the given mcment have an actual
influence upon his behavior. (3) The definitiocn
of the situaton, that is the amore or less clear
conception cf the conditiors aad consciousness of
the attitudes. (Thomas and Zpaniecki, 1918-20
quoted in Volkaret, 1951:57)

So, it is clear tThomas still gave importance to
externalities but regarded them as one coxponent ouat of
which the definition of the situation is ccnstructed, not
thenselves the definition of the situyation. Thomas®
reiteration of the ipmportance cf group Lased cultural
elements, even as he moved to the more individualistic
social psychology that has come tc be a distinguishing
characteristic of modern symbolic interactionisa, is a point
to be more fully considered belcw.

The tern "definition of the situation" contains two key
words: "definition®" and "situation." The definition and the
defining process will ke treated in more detail in the next
section, but "situation™ is a key concept for this study
vhich merits discussion at this pcint. Thomas telieved that
the particular activity he meant bty definiticn of the
situation is evoked when a disturbance arises in routine

(Velkart, 1981:79-81). The actor is called upon to examine,

interpret, and pcssikly act. There is no such thing as a
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"ncrmal situation,™ then. If it is "pormal," it is not a
"situation."

Thomas also used the term "crisis" to refer to
situatioas. According to Thomas when things are running
smoothly behavior is mostly influenced Ly "habit." The
disturbance of habit is a "crisis™ and the result is
"attention.” Attention leads to attempts to establish new
hatits and policies to meet the crisis--in Thonas'
words--"control.” Thomas viewed the response to crises as a
ma jor source of social change. The relation of crisis to
definition of the situation is again test revealed in
Thcmas?! own words:

Such conditions as the exhaustion of game, the
intrusion of outsiders, defeat in battle, floods,
drought, pestilence, and famine illustrate one
class of crisis. The incidents of tirth, death,
adolescence, and marriage, while not
unanticipated, are alwvays foci of attention and
occasionrs for ccntrol. They throw a strain on the
attention, and affect the 3ental life of the
group. Shadovs, dreams, epilepsy, intoxication,
svwooning, sickness, engage the attention and
result in various atteapts at control. Other
crises arise in the conflict of interest betveen
individuals, and betsween the individual and the
group. Theft, assault, sorcery, and all crimes
and misdemeanors are occasions for the exercise of
attention and control. To say that language,
reflection, discussion, logical analysis,
abstraction, mechanical invention, magic,
religion, and science are developed in the effort
of the attention to meet difficult situations
through a readjustment of habit, is sinmply to say
that the nind itself is the product of crisis.
Crisis also produces the specialized occupations.
The medicine-man, the priest, the law-giver, the
judge, the ruler, the physician, the teacher, the
artist and other specialists, represent classes of
men vho have or profess special skill in dealing
with crises. (Thomas, 1909 reprinted in Volkart,
1951:219) :
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Yolkart (1951:219) observes that Thomas (1937) later
referred to these specialists as "special definers of the
situation,” a comment significant not only because it
specifically refers to M"lawgivers®™ and "judges," of srecific
sutstantive interest in‘this study, but also because it
Teveals Thomas! telief that not all definers of the
situation are egual--some perscns occupy culturally
recognized statuses in which they perfora roles which permit
or require themx to develop authcritative definitions of the
situation for the consuaption of others. This element
represents an important link between the concept of
definition of the situation and social structure, a concept
and a relationship to be considered in more detail belcw.

Summaing ug, the ;e;spective adopted in this study is that
if one wishes to understand legal action as it relates to
rape lawv one must investigate the defining ¢f situatiocaos
leading to the legal action, with the view that the actioas
taken are attempts to control or remedy the situation as
defined. Situations are the same as "crises,"™ that is sonme
disruption of habit such that the smooth course of action
may no longer be pursued. Crises lead to "attention®™ which
is followed by interpretive processes by actors in order to
copprehend their situation. 1In defining situations several
important components come to the fore. PFirst, actors engage
in creative interpretive processes drawing in part om their

personalities, life experiences, etc.; in s¢ far as this is
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true, definiticns are not determined by such external social

facts as social structure and culture. Howvever, Thomas
clearly indicates his belief, and it is one which guides
this study, that cultural elements influence the meanings
eventually developed by actors, language for example being a
key formative cultural element. Thomas also makes sone
meption of the influence of specialized rcles in defining

situations, again ap interest shared with this study.

1.5 SYMBOLIC IRTERACTION

W.I. Thomas, whose work was discussed aktove, is usually
regarded along with G.H. Mead, John Dewey, C.H. Cooley as
one of the founders of the perspective ot husan behavior
which later was named by Blumer (1937) "syambolic
interactionism."12 Although "syasbolic interactionsia" has
many varieties and closely related perspectives (cf.
Meltzer, et al., 1975:53-81)) ve can take Blumer's (1969:2)
presentation of its core concepts as an adegquate beginning
of this discussion. Pirst, is the premise that "human
beings act toward things on the basis of the meanings that
tke things have for them." Second, "the meaning of such
things is derived frcm, or arises ocut of, the social
interaction one has with one's fellows." 7Third, "these

meanings are handled in, and modified through, an

12 Both Meltzer, et al. (1975) and Stryker (1980) provide
discussions of the development of the symbolic
interaction persgective reviewing the contributions of
key figures in psychology, philcsorhy, and scciology.
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interpretive process used by the person in dealing with the
thizgs he encounters.”

In this view, then, human behavior is not fully explained
by reference to such extermally coercive factors as social
structure and culture or such internally coercive factors as
instinct and personality. Nor is human tehavior explained
by a stimunlus-response model in which humans mechanistically
respond to stimuli of invariant meaning. Rather, if one
wishes to understand behavior one must study the emergent
meanings, definitions, classifications, and interpretations
of acters upon which their behavior is based. Meaning for
an actor is a rproduct of social interaction in which
meanings are "formed in and through the defining activities
of people as ihey interact." (Blumer, 1969:5) Meaning is
built uwp through coamaunication by use of symbols. Syabols
are entities that may be used by the actor to call forth the
saze response both in himself and in the other with regard
to an object or event. Language is a primary set of syabols
constructed, applied, and manirulated to develofp and
coamunicate meaning.

But the actor is pot the passive recirient of meanings
communicated in interacticn. Symtolic interactionisa's
nodel of the person is one of the person as the creative
interpreter and =anipulator of info?mation. Again quoting
Blumer (1969:5), "The actor selects, checks, suspends,

regroups, and transfcras the meanings in the light of the
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situyation in which he is placed and the direction of his
action." Situations are defined and redefined continually
and one may not completely predict the response of an actor
by knowing the external stimuli to which the actor is
exposed. Herein, of course, lies the indeteraminacy which is
a distinctive element of the symkolic interaction
perspective and which sets it off against, at least in its
dosinant formulation, positivist socioclogy.

Symbolic interactionists generally do not deny the
usefulness of such ccncepts as culture and social skructure
but view them as secondary to, and the product of, day to
day interaction. Culture anrd sccial structure are
copstituted and reconstituted by interaction as they enter
and affect the meanings of actors; and they are changed as
meanings are changed by human creativity in symbolic
interaction.

Rumerous criticisms have been m§de of the symbolic
interaction perspective both by persons friendly to it and
by non-symbolic interactionists.!3 Critics have contended
that key concepts such as "self" are poorly defimned,
concepts are not well operationalized, nor are testable

propositions easily gemerated.!* The ferspective is overly

13 The best review of c¢riticisns of the symtolic interaction
perspective is contained in Meltzer et al. (1975). This
brief presentation of criticisms draws on that source and
Stryker (1980).

14 ghile Blumer {e.g., 1969) rejects the standards of
positivistic science for symkolic interactionism as
inconsistent with the perspective, others, for example
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individualistic in its focus rather than sociolcgical. It
focuses on the ephemeral and processual aspects of everyday
life and neglects such "macro" level elements such as social
structure, social power, and historically and economically
determined relations.1S It is also said to he ideologically
biased to support a liberal versica cf the status quo. The
objective realities cf stratification, and the differential
distribution of status, wealth, and power in society are
neglected (Stryker, 1980: 147).

¥hile all of these criticisms are important and have
occasioned extended debate, it is those that critigque
symbolic interactiocnism for neglect of macro-structares that
are of most interest to this study. Clearly a study such as
this one, which attempts to examine a political system of
action (law) over 150 years of history, aust use a framework
that not only allows for the consideration of emergent
meaning, but also allows for consideraton of precisely those

social elements neglected by most syakolic interactionist

Manford Kuhn (1964), have attempted to apply te symkolic
interactionisa such conventicnal scientific practices as
rigorous conceptual definiticn, proposition developrment,
and precise measurement.

1S Maines (1977) contends that Blumer and symbolic
interactionists generally have been wrongly criticized
about an inability to deal with social organization and
social structure. He points out the coampatibility of
information theory (structured coamunication) with
symbolic interactionrism and also points to a large number
of empirical studies analyzing the negotiated order of
interaction that pediates between formal structure aand
rules (particularly of organizations) and actual
interactional processes.
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work--history, powver, social stratification, and social
organization.

Fortunately, as Stryker (1980) and Maines (1977) contend,
and I agree, there is nocthing inherent in symbolic
interactionism which precludes consideraticn of these
elements. Indeed, they demand inclusion in so far as
symbolic interactionisa presents itself as a general
sociclogical perspective and not a limited social
psychologye.

Some recent work has atteampted to develop symbolic
interactionisa or use its concepts in ways that avoid the
compon criticisas. Stryker (1980) points to Turner (e€.g.,
1976, 1978), McCall and Siamons (e.g., 1978) Weinstein and
Tanur (1976), and Burke and Tully (1977) who, alcong with
hisself, attempt to develop

an eamapirically kased, testable set of general
theoretical propositions, who take seriously on
theoretical, conceptual, and empirical levels--the
realities of sccial structure, and who dc not rule
out in principle any of the scientific methods and
technigques available for the study of human
behavior. (Stryker, 1980:135)

These efforts have, howvever, attempted to relate symbolic
interactionism to social structure through the concept of
role, emphasizing the iaportance of roles in shaping
interaction with self. Less apparent is conceptual or
empirical work integrating the insights of symbolic

interactionism and those aspects of social structure

relating to stratificatioan, powver, and class conflicret.
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Another, certainly less developed, set of efforts
atteapts to relate these concepts to symtolic interaction.
Ball (1972), for example, presents a symkolic interactionist
analysis of politics 1n which he conceptualizes politics as
a pegotiated order in which power is used for purposes of
infression management {in a Goffmanesgue sense) and for
convincing cothers tc accept particular definitions of
situations such that they behave in desired ways. Control
of information flow and the ability to mobilize support
through the deployment of symbols are key aspects of this
preccess and the province of elites. Hall ccncludes that

The paradigm (symbeclic interactionism), once
harnessed to a concern with stratification and
pover, is ideally suited to handling the
inevitable sources, manifestations, [rocesses, and
conseguences of conflict and change. It seems
designed to deal with the vitality and reality of
a social life which has a political systeaz that
never stops or runs down but faces new
contingencies, issues, groups, conditions, and
decisions as well as the reinterpretaticn of
formerly rationalized matters. (Hall, 1972:70)

A considerably more rudimentary attempt, from an exglicit
Marxist perspective is Lichtman'’s (1970) essay on symbolic
interactionism. lichtman proposes the necessity of
integration of the subjectivisa of symbolic interactionism
with the objectivisa of Marxism. For lichtman a complete
understanding of society involves comprehension of it "as it
officially understands itself" and "as it exists

objectively." O0f primary interest to Lichtman, like Ball,

is thke question of the controlling influence of the
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definition of the situation and how it is Ekuilt up.
‘Lichtman (1970:7%) contends that "The chanpelling of
interpreted mearning is class structured. It is formed

through lived engagesment in the predominant class-controlled

(20

nstitutions of the society.”™

In conclusion, symbolic interaction is the means by which
the definition of the situation is Jdeveloped and
cosmunicated. Most traditional symbolic imteraction
analysis has focused on micro-level prccesses despite clains
that syaztolic interacticnism is a general perspective. To
the extent that such "external™ concepts as culture and
social structure have been used they have been regarded as
an outcome of interaction and little analysis has been done
of their shaping and coanstraining influence. Some attention
has been given to sccial structure throuagh the coacepts of
role and status. Recently, an attempt has Leen nmade to
bring into symktolic interactionisa the macro-concepts
associated with sccial stratification, e.g., class and
pover. Some symbtolic interactionists would regard these
attempts as violative of the very fundamental premises of
the perspective. Others see nothing inhereant in syabolic
intéractionisu to prevent the use of these concepts.
Certainly, the integration of the perspectives is suggested
by the subject matter of this study and by the sociology of

lawvw generally.
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We now turn to a discussion of social structure, and
later culture, to examine how they might be used in the

forthcoming analysis.

1.6 SOCIAL STRUCTURE

Thus far it has been proposed that legal action,
following ¥.I. Thomas and others, must te preceded by
definiticn of the situation. Such definition is developed
and changed by the rrocesses of syambolic interaction. It
has further been proposed that these processes are
influenced, but not determined, by social structure. Now it
is necessary to look more closely at the way in which this
study will analyze sccial structure as an influenrce on rape
lavw.

As traditionally defined "sccial structure" refers to the
organization of statuses and roles as ccompcnents of social
systems, e.g., Bredemeier and Stecthenson, 13564, Many recent
studies in the sociology of criminal lawv, usuall: wvithin a
copnflict perspective derivative of Marx, have focused more
specifically on these aspects of social structure related to
the econoric organization of a society and to its class
structure. The appearance of these studies has led to the
"ceonflict-consensus™" debate that dominates the current
literature. While this study will not directly enter that
detate, with its many oversimplifications, it does share

with the conflict perspective the premise that the class
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structure of a society is of fundamental importance in
shaping criminal law and legal ckange. 21l aspects of the
criminal lav are the result of purposive human action to
protect or 2nhance particular values and interests. While
the distribution of adherence to particular values, and
abstract ideational elements, throughout the class structure
rerains an important empirical gquesticn, specific interests,
the relationship of rersons toc material resocurces in a
society, by their very nature are not evenly distributed
among the meambers of different classes.

One major way that social structure affects symholic
interaction and thereby definition of situations is through
the differential distribution ¢of interests and experience.
If one attributes any validity to Marx's observation that
existence shapes comnsciousness, then one would have to
accept the proposition that different classes and status
grcups in a society would have an initial predispositicn to
develop different consciousness and, because of social
segmentation and compunication and interaction patterns, to
develop shared definitions of the situation based on their
interests.

Secondly, those persons at the tor of the class
structure, with the greatest vealth and fpower, are able to
use these resources to influence, consistent with their
definition of the situation, the content of criminal law and

the form in which it is used toc control theatening behavior.
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In order to do so in a manifestly democratic scciety, they
must seek the support or acquiescence of persons in less
powerful positions. This activity may take the form of
convincing them or revealing to them that some conditicn or
situation threateps fpurported widespread values or
interests. Thus one of the majcr ways in which criminal law
is developed and changed is thrcugh the defining of
situations such that widespread support is mobtilized for
change. The ability to have one's definiticn of the
situation promulgated and accepted depends in large part on
one's resources and status in the compunity. And the
ability to defire situations is the ability to determine
cutcomes. As Hall (1972:51) observes, based on Goffmanm, a
basic method of controlling the behavior of others for one's
o¥n interests is by influencing their definition of the
situation.

The media are prime definers of situations, providing
selected factual material and appropriate symbols to evoke
desired responses. Although exceptions do exist, the media
are almost always a key part of the fpower structure of a
community and usually define situations to serve dominant
interests.

As mentioned above, Thomas pointed out that various
specialists are recognized defirers of situations. These
include officials, educators, ministers, etc. Again,

occupiers of these statuses are unlikely to attempt to
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define situations in vays which radically vary with dominant
interests. PFirst, they are selected for their rositions in
part due to their demonstrated conventionality, and
continuance in their positions depends on continued
conformity. In sum, then, we expect that key definers of
the situation will act in such a way that the definpiticaos
constructed will suprort or at least not seriously threaten
class interests.

Now, I must hasten to say that it is not teing contended,
as some conflict theorists seea to, that all aspects of
criminal lav are the direct expression of class interests.
First, many issues in criminal lawy and criminal justice just
are not all that important to the general rattern of
security of persons and property which is a prime interest
of dominant groups in society. Many of the specific issues
that excite criminal justice personnel and specialists,
e.g., flat versus indeteraminate sentences, are not of great
interest to economic elites as long as it appears that
whichever is being used reasonably assures the safety of
persons and preoperty. Second, since verifiable knowledge
abcut what policies and practices best repress crime is
scarce, elites are hard pressed to know which policies to
surport, thus there may be disagreement even among
representatives of elite interests over the details of
criminal law content and procedure. Ends, the repressiom cf

crime, pay be shared but specific means Ray occasion
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disagreement. As groups disagree over means they may employ
their ovn symbolic manipulation and construct their own
definitions of the situation which snggest lines of action.
To propose, then, that criminal law largely serves the
interests of elites is only telling half the story. If one
wishes to investigate the details of crimimal law and
criminal procedure one must view as problematical the
expression of these interests ip criminal law.

Two other major aspects qf social structure are of
interest ip this study: ethnic and sexual stratification.
The most visible characteristic of the population of Hawaii
is its ethnic diversity. Beginming with a large aboriginal
population, Hawail has received successive waves of
impigrants of Anglo-2merican, Chinese, Japanese, and
Pilipino ancestry along with small numbers of persons of
other ethnicity. The timing anéd conditions of sigration,
amcng other factors, resulted in differential ethnic
placenent in the stratification system in Hawaii and
differential relationship to all aspects of the legal
system. Although overt ethnic conflict has been less
prevalent in Hawaii than in many other ethnically diverse
societies, ethnic ccnflict has existed throughout Hawaii?'s
history and has influenced Hawaii's criminal lavw.

The final major aspect of social structure of direct
relevance to this study is sexual stratification. The

patterns of relationships between men and women affect all



34
asrects of rape and rape law. In particular the subordinate
status of wvomen in Anglo-lAmerican society and in Asian
societies, the first of which contriktuted some immigrants
and the dominant culture, and the later of which copntributed
many iammigrants, has influenced the Lkasic conceptualization
of the act of rape, and important elements of how rape lavw
has been formulated and enforced. VYot the least of these
effects was the nearly complete abpsence for most of the
recorded history of Hawaii of wcmen in official roles in the
legal systen.

In sum, the position taken here is that any study that
wishes to seriously investigate law and social change must
be sensitive to the influences of social structure. Social
structure influences the definitions of situations likely to
be constructed by different segments of a society and it
influences the prokatility that these definiticns can te
made to become the ccntrolling definitions upon which legal

change is based.

1.7 CULTURE

It vas stated above that social structure is an important
deterninant of the general form and content of criminal lév.
Neverthelass, lavw cannot be analyzed in any satisfying
detail, by exclusive referemce to the structural
characteristic of a society. It is useful to introduce the

concept of culture. Although some sociclogists regard the
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concepts of social structure and culture as virtually
identical, an analytical distinction is useful. Kroeber and
Parsons (1958:582) have offered one such distinction
focusing on culture as ideatiomnal and social structure
("social systeme™) as relational. Culture they regard as
wtransnitted and created content and patterns of values,
ideas, and other syasmbolic~meaningful systems as factors in
the shaping of human bebavior and the artifacts groduced
through behavior.™ They define "society"™ or "social
structuire” as "the relational system of interaction amoang
individuals and collectivities." Extending Kroeber aand
Parsons! emphasis on culture as ideal, syetolic, and
meaningful, Jaeger and Selznick (1964) define culture as
expressive symbolisam and emphasize the importance of symbols

to provide focus, direction, and shape to what

otherwise might disintegrate into chaotic feeling

or absence of feeling. Mass political action

gains coherence and discipline from syambolic

leadership, ritual, and exhortation. Without

symbolism, it is often difficult to transforam an

important occasion ... into a meaningful

experience. {Jaeger aad Selznick, 1964:662-63).
They suggest the analysis of elements of culture (language,
norms, values, knowledge, religiomn, art, law, etc.) in teras
of their coatributiom to the syabolic order.

Peterson (1979) in turn extends the notion of culture as

symrbol and in a wide ranging analysis of the literature

contends that there has been a shift in the analysis of

culture literature to down play the focus on norms arising
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from values and to fccus on expressive symbols. Various
strains of writing and research emphasize symbolic¢ products
as indicators of underlying social structures, and
expressive symbols as the code for creating and recreatiag
society, expressive symbols as a produoct of "specialized
milieux such as the arts, science, religicn, and the law®
({Peterson, 197%9:139).

In the discussiocn of symbolic interaction it was noted
that culture as a concegt is not one that has concerned
syebolic interactionists. Culture has largely been seen as
secondary, the conseguence rather than the shaper of day to
day interaction. Nevertheless, as thcse interested in
cultural anaiysis become more and more interested in symbols
one can see lines of convergence as culture is brought back
in.

The position taken in this study is that culture, which
consists importantly of established symhols; is a key
ingredient of interaction and influences its outcomes.
FPollowing the symbolic interactionists, it is true that
husans are not oversccialized autcomatons mechanistically
acting out roles by following norms derived from general
social values. 2And it is true that interaction is emergent
and situational. But humans are not tabula rasa who must
reinvent all of the social vorld each time interaction
arises. They carry with them ccmplex, problematic, and

often vague sets of symbols and meanings, supplied by the
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society, and mediated by their experience, which provide the
rav material for the comstructicn of meaning. To the extent
that the situaton is defiped as similar to situations
confronting the person in the past, these existing elements
may strongly suggest themselves and may aonly be overturned
with effort. In arguing for a concept of culture that is
defined in terms of shared symnbtolic experience, Jaeger and
Selznick (1964:669) contend:

To participate in culture is to ke implicated in a
system of symbolic meanings. The content of that
system, and its guality, obviously make a
difference for the way men think and behave. The
symbolic meanings of culture become part of mind
and self and this is the chief socurce of
culture-boundedness.

One of the most isportant formative aspects of culture as
it affects interaction is language. Words have a powerful
ability to evoke complex sets of mearings and images.
¥riting and speech are perhaps the most eccnomical and
efficient methods of making gestures that will evoke a
highly predictable response in their audien;es. The ability
to control discourse and to disseminate certan linguistic
cues is directly related to the ability to control emerging
definiticans of situations.

Summarizing, this study is interested not only in the
symbols and meanings that emerge froa interaction as
definitions of the situation are constructed. It is also

interested in pre-existing symbocls and meanings existing in

the culture of segments of the society and which constitute
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rav material for syalolic interaction and the definition of
situatioans.

Before leaving the concept of culture several additional
points should be made. In using the concept of culture we
must be aware that we are discussing with reference to
Hawali an extremely hetercgenocus population with porticns of
the populaticn being Polynesian, dnglo-America, or Asian.
It will not do to discuss "the culture” of Hawvaii. Rather
it nust be kept in mind that culture has meaning only in
reference to specific groups. The opportunities for groups
to express their cultures, in wvays that nust be taken into
account by other groups depends on their location in the
social structure. Certainly the dominant group ia Hawaii
from the »id-1840's until at least the late 1950's with
respect to shaping the political aad legal culture has been
the Anglo—-American group. But even within groups there may
not be consensus on important aspects of culture. As will
be shown in succeeding pages there were from time to time
important conflicts within groups over the evaluations of
bebavior.

One important division that may occur aamong members of a
grcup over evaluations of conduct is betwveen what Taylor et
al. (1973) call "lay ideologies"™ and those ideas that
purport to'be scientific or which represent the most
"advanced" social thinking of the period. The former, of

course, are the cultural constructs of the "public at large”
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wvhile the latter represent the thinking of specialized,
usually elite, groups. There may, of course, be more than
one lay ideology and more than one school cf advanced social
thinking contending for hegemony at a given tinme.

Addivionally, under the general rubric of culture,
attention must be given to culture of law and culture about
law. The former are those cultural elements that are
internal to the legal system and which are used by or apply
to official legal actors. The culture about law consists of
the orientatiocns and practices of the rest of the society,
persons vho are not official legal actors, as they pertain
to the legal systea. Here vould enter such things as
attributions of legitimacy, knowledge and beliefs about the
rature of the efficacy and the fairness of legal procedures,
agreement with the substantive conteant of law, etc.

Although this is a useful analytical distinctiosn it amay blur
in such activities as voting and jury duty. 1In voting, the
culture about law presumably becomes directly or indirectly
copverted to the culture of law. In jury duty this is also
sonevhat the case, hovever, at the same time jurors receive
a poverful dose of socialization into the culture of law.
The culture of lav and the culture about law are not
identical and there is often tension tetveen the two such

that the analytical distinction is useful.
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1.8 THE RELATIONSHIP BETW¥EEN THE INTERNAL AND EXTERXNAL
CONNMUNITIES

Hawaii is the most geographically isolated major grcup of
islands in the world. Despite increasing ease of
communication and transportation, it has always been and
continues to be somewhat cut off from the rest of the worlgd.
Hawaii is an island community with its own set of ongoing
putlic and private institutions and its own dynaaic. It has
been an arena in which individuals and ethnic groups have
vigorously ccmpeted for social, political, and econormic
advantage. Because of the geography and the compositiocn of
the populaticn some aspects of this process have been unlike
any other place in the world.

Nevertheless, Bawalil has been strongly influenced by
external forces. EvVer since Western contact the activities,
exrectations, and interests of extermnal actors have had a
strong influence on life in Hawaii, be it the aAmerican Board
of Commissioners of Foreign Missiocns in the 1820's, the
imperialistic interests of Britain, Framce, and the United
States in the 1840°'s, the national security interests of the
United States in the 1930's and 40's, the world price of
éugar since 1850, or the disposable income in potential
tourists in the U.S. and Japan in the 1970's and 80°'s.

Throughout the post-contact history of Hawaii segments of
the community have had at various times much to lose or much
to gain dependent on the activities of external actors.

These actors have had actual or potential military povwer
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over the Islands, legal power at times, political pover at
tizes, and almost continuous sStrong economic influence. 2s
one important method of manipulating this fover, or
directing it to serve certain interests in the community,
great pains have been taken to panage impressions and to
control the images of Bawail received and held Lty external
actors. Segments of the community in Hawvaii have from tine
to time, either at their own initiaiive or in response to
particular eveants, embarked on long campaigns of
communication with extrernal audiences in crder to comnstruct
for them a definiticn of the situation ir Hawaii that would
form the basis of action beneficial or not detrimental to
local elites. Law making and law enforcement activities
have been one important type of symbolic gesture made to
external audiences. If one wishes to understand the history
of rape law in Havaii opne mpust give some attention to its
place in the conversations of interests and gestures that
occur bhetvween segrments of local community and external

audiences.

1.9 SUNNMARY: AN ANALYTICAL PRAMEWORK

Thus far the ma jor concepts for the forthcoming analysis
have been discursively presented. It is proposed that law
is action and must therefore be preceded by a defirition of
the situation. The definition of the situation is

constructed through symbolic interaction which is the
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response to "crisis,"™ the disrugtion cf smocth pétterns of
behavior. The defipiticns of the situaticn are influenced
by both social structure and culture (wvhich influence each
other). Both the definition of the situation developed and
the legal action taken may either change or reinforce the
structural and cultural characteristics of the society. The

model is portrayed in the accomtanying figqure.
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Chapter II
ANCIEE? EAWNAIIAN SOCIETY AED THE CONSEQUENCES OF
FPOREIGN CONTACT

As a first step in the examination of social and legal
change in Hawaii it will be useful to descrite the aajor
characteristics of ancient Hawiian socciety before contace,
particularly focusing on those aspects relating to law and
social control, the status of males and females, and noras
of sexual regulatica. This chapter will also examine some
of the major consequences of foreign contact with the
Islands beginning with the arrival of Captain James Cook in
1778, and ending with the arrival in the Islands of American

Prctestant missioparies in 1820.

2.1 NCIENT EARAIIAN SOCIETY

2.1.1 Basic Characteristics

current archeological evidence indicates that the
Hawaiian Islands were initially populated by migrants from
other, distant Polynesian islands, possibly initially the

Marguesas,1!% and later Tahiti, as early as 400-600 AD

(Hommon, 1976:179). There vas some continued contact wWith

18 Emory (1963) propases the Marquesas as the initial place
or origin with later larger scale immigration fronm
Tahiti. The Marquesan link is not universally accepted
{(Goldman, 1970:210) but the strong influence of Tahitian
culture on Hawaii is ipdisputable (Goldman, 1970:202).

- 44 -
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the places of origin until about 1400 when the Hawaian
Islands were apparently completely cut off and followed an
isclated course of internal developnment.

During the more than 1,000 years prior to ¥estern contact
social organization in Hawaii changed from an aggregation of
small, kin-based chiefdoms, absent consolidated political
authority and marked stratificatioa, to an'aggregation of
vhat Hommon has called primitive states characterized by:

{1) a government with a monopoly of pover
(2) at least two socioc—-economic classes
{(3) boundaries maintained and modified by govern-
mental force and authority (Hommon, 1976:4)
Goldman (1970) observes that Hawaii represented the highest
developaent of Peclynesian social evolution.

The aost important organizational aspect of pre-contact
Hawaiian society was its stratification into two distinct
classes, the ali?!i, (chiefs) and the paka'ajnana
(ccamoners) .17 The ali'i vere themselves graded into eleven
ma jor ranks, the basis of rank being genealogical
relationship to the paramount chief (cf. Goldman,
1970:228-29). The maka'ainana were undifferentiated by rank
(Hcmmon, 1976:105). The ali'i provided the administrative

hierarchy for socio-political regulation and for econonric

17 sahlins (1958) distinquishes three and perhaps four
status levels—--the ali'i (high chiefs), the konohiki
(local stewards who were chiefs of intermediate rank),
the makatainana (commoners), and the kxaunwa {a small
outcaste class of slaves). Goldman (1970) also regards
the lovwer ali'i as a "functicnal middle class."” Malo
(1971:52-62) is a primary source on the ali'i and
maka'ainana. There also existed a class of priests,
Kahuna.
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production. They distibuted land and organized its
productive use, waged war, organized public vorks projects,
€.g., building of waterwvays, agricultural field systems, and
teaples, and collected and distrikuted the economic surplus
produced by the maka®ainana.

Ali'i status, and rapk among the ali'i, were determined
by mana, a sanctity or supernatural power received from the
gods through one's ancestors, vhich was quantitatively
correlacted with rank. The paramount chief had the most mana
and held complete power over the lives and activities of all

commoners and infericr chiefs.

2.1.2 The Status of Women

The status of women in pre-ccntact Hawaii vas a coaplex
matter. In some respects they approached equality with
males and in octher respects they were clearly subordinate.

Given the importance of genealogy in Hawaiian culture,
perhaps the most significant fact is that descent was
bilateral: rank wvwas inherited from both the father's and
mother's ancestors (Haandy, 1931:7). Although males vere
preferred for political leadership, -primogeniture rather
than sex vwas determipative of rank. There are many
instances in Hawvaiian history vhere great pclitical power
vas held by female chiefs (Goldman, 1970).

While ali'i women enjoyed sanctity, fpower, and the

ability to operate in the public sphere, women wvere
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nevertheless less favored than men. Women were believed to
bhave descended from their ovn set of female gods but vere
regarded as profane, while males were sacred. Due to their
lack of sacredness they were bcund by a set of kapus
(taboos) which restricted their freedoa of acticn in order
to prevent defilement of men. The most well kncwn of these
kapus was the prohiktition on wosen preparing food for rales
or eating with then.

Goldman (1570) believes that the status of women in
ancient Hawvaiian society was dynamic due to the
contradiction betveen ali'i women's mana, froa primogeniture
and bilateral descent, and the restrictiveness of the kapus.
In the late pre-contact period, bilaterialisa, and ritual
and social equality were forces iﬁ raising the status of
vosen. By the early nineteenth century, Goldman (1970:215)
contends, there was "an irresistible movement toward sexual
equality.m

Most important toc note for purroses of this study is the
fact that the social status of a vwoman was not dependent on
or affected by the status of the man she married. For the

maka'ainana there were no ranks within class; for the ali‘ti

a wvoman's status vas independently derived from her
genealogy and not the status of her husband. The trend in
Havaiian society pricr to Western contact was toward greater

sexual egquality.
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2.1.3 Ancjent law

All aspects of lawv and social control operated within the
coatext of the Hawaiian status system. Higher chiefs
directed the activities of lowver chiefs, and all chiefs held
pover over the commoners. Failure to follow rules or
directives could result in confiscation cf all of the
of fender's property, dispossession of land, or even death.

Ali'i control over land tenure was a major meamns of
social control. Authority over land resided in the
paramount chief and use rights devolved down the chiefly
hierarchy to the cormoners. Failure to provide the gaods
and services expected by a higher chief could result in
dispossession of control or use of the land or other
sanctions {Malo, 1971:53, 61).

Another major institution of direct social coatrol uas
the systex of kapus. Handy (1931:3) says "The princifple of
kapu was the keystome of the arch that supported the
traditonal culture of old Bawaii.™ The principle of kapu
defined that which was restricted c¢r prohibited, either
because it was sacred or defiling. The kapus were an
elaborate set of rules that defined patterns of deference
and obeisance among status uneguals, the sexes, and also,
wvhen promulgated by the high chiefs, were practical rules
for the conservation and allocation of such fundamental
natural resources as particular fish species and fishing

grcunds. Since kapus were rules issued and maintained by
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legitimate political authority and since their enforceaent
was carried out by persons in specialized roles (often
executioners), violatiom of kapus could well be
conceptualized as pukblic wrongs or criaes.

If kxapu violatiocns would currently be conceptualized as
crimes, the many personal wromgs that might occur, usually
among persons of egual or nearly egual status, could be

vieved as torts, that is private wrongs wherein the burden

of proceeding and gaining satisfactory redress falls to the
victia or his or her kin groutg.

Irmediate retaliaticn, often death, was the prevalent
response for wrongs in which the offender was caught in the
act. If he could safely make his way to a "place of refuge"
a rrocess of negotiation might take place between the
persons wronged and the family of the offender such that
cospensation may be paid and the breach in relations healed.

There is disagreement among various coamentators over the
extent to vhich chiefs would involve themselves in disputes
among the coammoners. Malo (1971:58) comments on the absence
of judges or courts of justice but points out that a
suitable gift to a chief might induce him to use his power
and authority on one's behalf. Sahlins (1958:19) points out
that Ellis contended that the hierarchy of chiefs formed a
structure of courts ¢f appeal to adjudicate disputes. Prear
(1894) contends that chiefly authority was restricted to
occasions wher the offender was of superior rank to the

victim or if the wrongdoer belonged to another chief.
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Prear, writing from the perspective of a Westerm lawyer of
the late nineteenth cenrury, characterized chiefly
intervention as extremely arbitrary and often severe by
contemporary standards:

Much depended not cnly upon the character and
enoraity of the offense but often alsc upon the
personal disposition of the chief or the favor or
disfavor in which he held the respective parties,
or upon the intervention of friends who had
influence with him. There was no distinction
between public and private wrongs. The relief
granted might be legal or egquitable, restorative,
compensatory or punitive. In case of theft,
restoration of the stolen property and payment of
damages in the nature of a fine was often
adjudged, but if the theft was from a high chief
the culprit might be bound hand and foot and set
adrift far out at sea in an o0ld canoce. The remedy
for disturbance of a water right was restoration
of that right. Adultery among the higher ranks
vas sometimes punished by decapitation.

Banishment to another island vas not uncozmmonly
imposed for various offenses. The penalty for
breach of etiguette by 2 tenant toward his lord
vas often extrenely severe, the eyes might be
scooped out or the limbs Lkroken, and after several
days of torture the victim might be finmally put to
death by burning, strangling, clubbing, or in sone
other way. (Frear, 1894:3-4)

2.1.4 Noras of Sexual Requlation

James S. Coleman (1966) has proposed that exglanations
for strictness of premarital sex codes and rigidity of
standards of sexual morality should be sought nct in other
normative phenomena such as socializatiom, but ultimately in
the structure of social interactions. He suggests that
"rigidity of premarital sexual codes varies inversely with

fesale doainance in the determination of farmily
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status."” (Coleman, 1966:217) He reasons that in societies in
wvhich the female is dependent on the male for status,
achieved through marriage to him, she will be motivated to
carefully guard and conserve her sexual activity and access,
her only "good-in—-exchange,"™ by which she can achieve
status. Having received this valuable commodity, exclusive
sexual access, the pale will be inclined to view the woman
as his sexual property and be motivated to fprotect such
property from those who would deprive him of it.

Conversely, when a female's status is inderendently achieved
she need not use sexual access as a scarce and valued
coammodity by which sccial status is achieved and may enjoy
sexual activity for its own sake; Societies or groups in
vhich a wvoman'!s status is independently determined will
exhibit looser noras of sexual regqulation.

Coleman's proposition is appealing for its logic and its
consistency with the data on noras of sexual regulatioﬁ in
pre-contact Bawaii. As was discussed above, Eawvaiian vomen
did not gaim rank or status through marriage. The
maka'ainana were unranked, and ali'i vomen obtained their
status through their geneologies, not their mates. Thus,
according to Coleman we would expect to find a sexual code
that was not strict.

In fact, available data are consistent with Coleman's
proposition. The sexual code of the Hawaiians, typical of

Polynesia, permitted a variety cf oprortunities for sexual



52

contact outside of a monogamous marriage relaticnship.
Handy (1931) states that "fluidity" wvas the principal rule
in both pre-marital and post-marital relaticnshifps between
men and women and that personal affection was the primary
determinant of mating. The virginity of daughters of ali'i
class was closely guarded until parriage and the passing of
her genealogy toc her first born. But after the first torn
evea ali'i women could take other lovers (Pukui, er al.,
1972:89) . For young, unmarried persons "freedoz of choice
and spontaneous, casual, or passionate attachment vere the
sanctioned prelude tc¢ unions which became more permanent.™
(Handy and Pukui, 1972:161). Burrows (1947:30-31) states
that a number of love affairs among ycung feofple uas
nexpected" tehavior and that chastity wvas not valued.
Pukui, er al., (1972:95) say that pricr to the missionary
inposition of concepts of sin and shame associated with sex,
"Havaii's traditional feeling was that sex was good,
natoral, and a source cof profound pleasure.”

Although marriage for the Bawaiians was casual and easily
dissolved (Campbell, 1967:136; Alexander, 1899:33),18 it did
place constraints on sexual activity. Marriage partners

were expected to okbtain the permissicn of their spouses

18 Both Campbell {1967:136) and Alexander (1899:33) say
marriage could be terminated for cause, but Campbell says
that the termination could be initiated by either party
vhile Alexander indicates that the will of the male was
determinative. Malo (1971:74~75) points out that
changing rartners frequently was considered wrong. Pukui
et al. (1972:93) say that coraoners criticized women who
frequently changed partners.
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before engaging in sex outside of marriage. Sexual jealousy
on the part of males was not unccmmon (Campbell,
1967:136) .19 Wife stealing was a serious crime which
entitled the victim (the husband) to seize all the progerty
of the offender (Kamakau, 7961:191). However, even for
married persons there were mechanisns for access to
extramarital sexual partners. The games of ume for the

maka'ainana and kilu for the ali'i provided for the

institutionalized exchange of partners under non-threatening
circumstances.29 In addition the institution of punalua, the
taking of secondary coansorts, vas practiced by both men and
wvomen. Dibkle states:

Por huskands to interchange vives, and for wives

to interchange husbands was a common act of

friendship, and persons who wvould not do this vwere

not considered on good terms of sociability. Por

a man or voman to refuse a solicitatican for

illicit intercourse was considered an act of

meanness. (Dibkle 1909: 107)

Pukui et al. (1972:108) say that rape existed and was

"ouytlaw" behavior, but was not an offemnse against the

gods.?! As such, it likely fell within the category of

19 Kamehameha I becasme so exasperated vwith his favorite
wife’s sexual escapades that he promulgated a law that
any man who had intercourse with bhis wife would be
executed. He subseguently executed his favorite nephew
for the offense (Kapakau, 19€61:194).

20 See Malo (1971:214-218) for a description of these ganmes.

21 The existence and wrongfulness of rape can also be
inferred from Browan's (1952) findings on the universality
or proscriptions against rape and on Malo's (1971:193)
statement that one of the duties of the King was to
prevent the male members of his cocurt from ravishing the
vomen of the countryside as the court traveled throughout
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personal wrongs such as theft and murder; the offender was
expected to compensate the victim. But the harm would be
conceptunalized quite differently than in ¥Yestern culture.

In a culture in which virginity and chastity were not
valued, the rape of a woman did not result in a radical
transformation of her status toc one of sgpoilage, ruination,
and shame, nor was it a psycholcogical trauma greater than
that acccmpanying other assaults. Rather it was a bodily
injury to be dealt with as other assaults, by instant
retaliation or by compensation to the victim. As one early
source says referring to the Hawaiian evaluation of rarge:

There is no disgrace attaching itself to the

character of the injured female, either in her own

eyes, or that of the pative ccmmunity generally.

She is just as much respected as before, and her

chances in future life are not at all

diminished.22

In sum, available information suggests that in indigenous

Bavaiian society there existed a system of social control in
vhich personal wrongs vere redressed bty retaliation or
negotiated compensation. There also existed cultural
orientations which defined the victim of rape as having

undergone a personal haram of an assaultive nature. The two

orientations intersect in the belief that a raped woman

the Ringdom. Further evidence (to be discussed below)
exists in the correspoandence generated by the Wiley rape
case in 1884 in which indigencus orientations were
discussed.

22 This statement apreared as part of an anonymous letter to
the editor of the Polynesian newspaper published on
November 30, 1884. Editor J.J. Jarves refers to the
letter writer as a "source which ve highly esteem.”™
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should receive compensation from the offender for the bharaz
he caused to her. But the harm dcne carried little or none
of the symbolic meaning attached to rape in Western

societies.

2.2 HR RBSULTS OF SESTERE CONTACT (1778-1820)

2. 2.1 Political Consolidaticn

Homamon (1976) has proposed that prior to first Western
contact , in 1778, Hawaiian political organizatioa had
evolved from a number of chiefdcas to several island-wide
"primitive states."™ With firearns, ships, and assistance
provided by foreigm visitors, who were arriving in Hawaii in
increasing numbers after 1778, the Hawaiian chief,
Karehameha, succeeded in conquering and consolidating under
his own anthority all the previocusly autonomous islands and
districts.

As part of the process of full state creation Kamehameha
reduced the power of the local chiefs and priest class and
appoiated his own agents as governors of the several
distrxicts. Be regulated all trade with foreigners. BHe
abolished those kapus which interfered with his own growing
authority and brought more closely uander his control those
behaviors which previously would have been left to private
settlement, but which were potentially disruptive to the
peace of the community. He promulgated laws against murder,

rokbery, theft, extortion, and confiscation (Frear, 1906:19,
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Kamakau, 1961:191-192). BHis most famous lawv, mamalahoa,
provided that "the aged, men and vomen, and little children
might lie by the roadside and not be molested" (Frear,
1906:19) . It is not known if these laws, in their
interpretation, provided the King's guarantee of safety fron
rare. Nevertheless, they are evidence of the beginning of
the creation of a Body of crimipal law; Ltehaviors that were
previously wrongs against private persons and not part of
the political—-governnmental realm, came t¢ bte regarded as

¥rcngs aganst the King.

2.2.2 Social Disarganization

If consolidation ¢f the Islands, rationalization of
aathority, aad advancement of the state are seen by many to
be positive aspects of Western contact, there were many
other consequences of a clearly negative nature. 1In
addition to providing the materials to enakle Kamehameba to
begin the creation of a modern state, foreigners introduced
other elements of biclogical, material, and non-material
nature that had profcund conseguences for the Hawaiian
pecple--and for their norms of sexual regulation.

Revievers of accounts in ships' logs and journals
produced by visitors to Hawaii during the early period have
concluded that moral and social conditions worsened
drastically as the commercial importance of Hawaii

increased, accompanied by rising numbers of visiting seamen
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and foreign residents (Handy, 1931; Bestarick, 1924:74-87).
This conclusion is supported by Kamakau (1961) .

Several factors contributed to, or are indices of, the
general social and sexual disorganizatica that cccurred
after contact: (1) prostitution of native women to seamen in
return for iron and Yestern trinkets, (2) the weakening and
eventual abolition of the kapu systeam, {3) the introduction
of alcohol and techniques of distillaton (Dibble, 1909:106),
{4) the tremendously disruptive effects of a 50% decrease in
the native population between Cook's discovery of the
Islands and 1820, due to the effects of diseases to which
Hawvaiians had no immunity (Lind, 1838:80, 97), and (5) the
greater killing effectiveness of foreign veaponry over
native fighting methads.

Thus the fragile ecological relationship of the Hawaiians
to their physical and social environmeat was greatly
disrupted by the presence of foreigners. The major
cosmological systen and systeam cf social control were
overthrown. The random effects of disease devastated
fasilies. It is clear that by the time ¢f the arrival of
the missionaries from America in 1820 Hawaiian society vas

considerably disorganized.



Chapter III

LEGAL TRANSFORMATION AKD RAPB LA¥S:1820-1850

3.1 THE AMERICAN NISSIONARIES

3.1.1 Genmeral Background

As wve have seen, Kamehameha, by the time of his death in
1819, had significantly changed the political organizatiocan
of the Havaiian Islands and had begun to ccnstruct the
rudiments of a crimipal law system. However, the year 1820
may reasonably be designated the time of the beginning of
the interposition of significant eleaents cf foreign
political and legal culture into Hawaii. The death of
Kamehameha in 1819 and the abolition of the kapus left a
void. The growth of coamerce, accoampanied by increasing
nuabers of foreign visitors, rendered remaining traditional
legal practices inadequate in setting the conditions for
coamerce and in regulating the behaviocrs of natives and
foreigners vis a vis each other. The influence of the
non-rissionary traders was indirect, creating comditions ,
stresses, and strains necessitating changes. Until the
mid-1840's direct influence on the form and content of the
new laws came largely froa the American protestant
missionaries, who landed in Hawaii in 1820, spiritual

descendents of the New England Puritans.
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After some 1initial opposition to their landing,23 the
missionaries became well-established, and their influence
grev rapidly. According to Jarves (1843:235,23€), the
chiefs increasingly grew to trust them because of the value
of the skills they taught the chiefs and because only they,
amcng the populatican of foreigners, cculd ke trusted to give
disinterested advice.2¢ The missicnary historian Dibble
{1%909:147) says that "NMissionaries ... having gained
confidence and esteen, were in a mcdified sense adopted into
tke family of chiefs...." The ccnversion in 1824 of the
Queen Regent Kaahumanu, who threw the full weight of her
influence behind the missionary grogram of moral reform, was
also of major importamce. By 1826, Jarves (1843:266) says,
"the powverful chiefs ... were under the religious influence

of the missicraries ecce.”

23 The landing of the missionaries met with iamediate
opposition from an apparently unified, already preseant
foreign population which, correctly as it turned ourt,
feared dilution of its own influence with the chiefs
(Jarves, 1843:221; Dibble, 1909:138).

24 Missionary C.S. Stewart (1970:320) reveals missionary
consciousaess of the benefits of this chiefly trust in a
statement made in his journal in 1824 after missionaries
had given advice to the chiefs in putting down a
rebellion on Maui.

The whole result of this ccamotion prorises to be
propitions instead of adverse to the cause of
Christianity. The chiefs have felt their
dependence on the NMission for right cocunsel in
time of anxiety and emergency; here experienced
the happy conseguences of our instructions in
meliorating the horrors c¢f varfare; and have,
apparently fixed their confidence and affection
upon us with fresh warmth and firmness.
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The missionaries viewed all that they behkeld in Hawaii as
a crisis. They sawv the Hawaiians as a biblically fallen
people with a history of despotic exploitative rule by the
getty chiefs, recently compounded by depredations of greedy
foreigners with their appetites for sex and their
introduction of alcchol and disease (cf. Bingham, 1848;
Dirble, 1909). The Puritan sensibilities of the
missionaries were offended by nearly all aspects of native
life.

Of particular concern to the missionaries were the sexual
activicies of the Hawaiians wvith each other and with the
foreign seamen. Endless pages cf missionmary journals and
resiniscences lament the Mlicenticusness" of the natives
(cf. Bingham, 1848; Dibble, 1909). A rather straightforwvard
logic led to the nmissionaries' preoccupation with the sex
lives of the Hawvaiians. Por the Puritans of the
Massachusetts Bay Colony, and their spiritual descendents in
Hawaii, the nuclear family, founded on a meonogamous marriage
relationship, was the fundamental unit of the econoaic and
social order.25 All cther important institutions, political,
religious, econoaic¢, etc., vere based upon it. Thus, in
order to build a moral Christian community, the missionary
task in Hawaii, one nmust begin with the family. All threats
to the family must te suppressed, including

mlicentiousness,™ the scourge of the natives, and, in the

25 See Haskins (1960) for a description of the Puritan
orientatica toward the family.
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missionary view, the antithesis of monogamy.2% lav was an
aprropriate instrument for this task.

Thus, Puritanism swas the standard that defined the
culture and behavior of the Hawaiians. 9The missionaries
were not cultural relativists; the extent of deviation from
their norms of behavior vas the extent of heathen
degradation. Public and private behavior was to be judged
by absolute standards revealed in the Bible which vere
bipding oa all men, Christian or heathen (Haskins,
19€0:33) .27 The missionary sav his task as being to educate
the heathenm to the content of the Puritan moral systea and
to exhort or ccerce his conformity to its kehavioral

precepts.

3.1.2 The Bissionary Program—-Bducation and Law

One of the reasons the missicnaries were so successful in
Hawaii is the essential compatibility and consistency cf
many aspects of missionary and Hawvaiian expectations atout
politics and religicr and power and morals. It is likely
that the missicnaries and the Havaiians vere gquite

comfortable with each other's conception of the proper

26 mlLjcentiousness™ was seen as an additional threat to the
comaunity because it spread venereal diseases which vere
a primary cause cf the depcpulatiocn of the Hawaiians.

27 The missionaries vere consistent with their spritual
ancestors in this respect. Baskins (1960:39-40) refports
a 1646 Massachusetts statute making tlasphemy a capital
crime for both Christians and Indians in the
jurisdiction. The extension of the lawv to the Indians
was justified by reference tc natural lav.
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relationship of politics and religion. In Hawaiian culture
they were highly integrated in the kapu system. & close
relationship also existed for the Puritams. According to
Haskins!'! description of Massachusetts Puritanism:

Because Puritanism was a way of life it had social
and political isplicaticas of great magnitude. It
assumed that its disciples would regulate not only
their own conduct but also that of others, so that
the world could be refashicned into the society
ordained by God in the Bible. Pursuant to this
assumption, the Puritans placed great reliance
apon religiocus dogmas as the basis for reforming
social and governmental institutions.

Thus a zeal to reform both the individual angd
society is one of the very notable features of
Puritanism, which was active rather than
contemplative. ... they accepted the principles of
contemporary poclitical philosophy which prescribed
that religion and politics vere cne, and that, as
a matter of religiocus duty, men must submit to
their governing superiors, who had full powvers to
lead, to discipline and to coerce. (Haskins,
1960:16-17)

Education wvas the most impcrtant tool of the missiocnaries
and was employed in a most effective manner. One of the
first tasks undertaken was the creation of a written
Havaiian language which vas then eaployed in the printing of
instructional materials, often of a religiocus nature. First
eduacational efforts vwere concentrated on the chiefs, wvho

were eager and able students.28 Convinced of the value of

28 The instruction of the chiefs began almost immediately on
the arrival of the missionaries. Always looking far
ahead, the missicnaries had by the early 1840's perfected
a vehicle for the appropriate edqucation and socialization
of future chiefs. As one missionary described their plan:

More fully to secure to the rising generation the
advantages of rulers adapted to educatiocn to their
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education, the chiefs put the force of their aunthority
behind the efforts of the missicnaries to educate the rest
of the population (Kamakau, 1961:248-249). In 1825
Raahumanu, after undergoing conversion, announced a law
requiring school attendance (Stewart, 1970:318). Kuykendall
(1538:109) states that by 1831, "The bulk of the population,
certainly more than half, vere taught to read, many of then
learned to write, and a few acquired the rudiments of
arithmetic.™ The enthasis on education continued, with a
strong requirement ccntained in a law enacted in 1841 that
no illiterate man bcrn since the beginning of the reignm of
Liboliho (1819) could hold office nor could any illiterate
person, born in the same time period, marry {(Havaii,
1842:Chap. VII, Sec. 16).

Of particular influence in isplementing the missionary
pregram of social change vas the Mission Seminary
established near Lahaina, Maui in 1831, A survey conducted

in 1842 of the 158 living graduates found that 113 wvere

more enlightened desires, the youthful chiefs,
embracing their heir-presumptive tc the crown, the
intended governcrs of the several islacds, and
others of both sexes, destined for important
offices of state to the number of twelve, were
four years since placed in the faamily of an
American missicnary, who receives his support fron
their parents. A large and commodius building vas
erected for their accomodation. 1In it, apart fron
all evil influences to be derived from their own
countrymen, they are reared in all the refinements
of a civilized and Christiar family. The systzen
of education emtraces all the branches necessary
for the important stations they are expected to
£ill. (Dibble, 1909:373)
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teaching full or part-time and 35 had become officers of the
government (Ditble, 1909:279). The graduates of the Lahaina
Missionary Seminary clearly became an elite group in
Hawvaiian society (Kasakau, 1961:308) providing a powerful
forum for missionary views.?29?

The missionary enphasis on education did not preclude tke
use of more direct methods of social control. According to
the missionary view, no society courld be civilized without a
set of laws grounded in divine law. The missionaries
exerted their considerable power to secure such.

An analysis of the totality cof the missionaries'
contribution to the development of substaptive lav in Hawaii
is beyond the scope ¢f this paper; the reader is referred to
Bradley (1942) for an excellent summary and discussion on
the topic.30 Many enactments reflect the advice of
missionaries on secular ratters as wvell as the more obvious
enactezents concerning morality. As early as 1823 the local
chiefs of Lahaina, Homolulu, Kauai, and Niihau enjoined
their subjects from performing unnecessary vork on the

Sabbath (Bradley, 1942:144). In succeeding years there

29 Ruykendall (1938:157) mentions Daniel Ii, Timothy
Haalilo, David Malo, and Boaz Mahune as graduates of the
seminary who became advisors io the Kisg. Of particular
influence vere Ii and Malo wha participated in the
drafting of the Laws of 1842 (Bradley, 1942, 329).

30 Although the American missiconaries were clearly the most
influential advisors to the King and chiefs on legqal as
vell as other nmatters advice was received from other
sources. Kuykendall (1938:158-9) points out that =many of
the ships' captains who visited the island offered some
advice about law and government.
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follovwed a spate of laws prohibiting intoxication, gamkling,
adultery, and prostitution.

During the 1830's the Hawaiian governzent wWas
increasingly buffeted by foreigners and the demands and
problens they brought with them to the -Islands. (cf.
Kuykendall, 1938:133-152). Indigenous institutions were
clearly inadequate tc deal with changing conrditions. 1In
1838 missionary William Richards left the misson to enter
the service of the King as instructor omn pclitical econoay
and government. He taught the chiefs such principles as
eguality before the law (Ramakau, 1961:343) and lectured the
chiefs in Hawaiian on principles of government and ecoaomics
using his translation of Prancis Wayland's (1837) Politrical
Economy. These efforts, and Richards' assistance in
drafting, {(Xuykendall, 1938:160) had nearly immediate
results. The King granted a "Declaration of Rights"
(Bawaii, 1839) in 1839 and a Constitution (Hawaii, 1840) in
1840, the former defining the rights of the chiefs aad
people and the latter formally establishing the framework of
government, including a legislative bcdy of two houses,
trial courts, and an appellate, Supreme Court.

There was by no means consensus anoﬁg either the
porulation of foreigners or the native Bawaiians regarding
the beneficence of the missionary influenced laws. Sone of
the resident and visiting foreigners, and séveral of the

Havaiian chiefs viewed the laws as contrary to their
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interests and actively opposed them. The anti-prostitution
laws in the seaports of Honolulu or Lahaina resulted in
great opposition in the form of a series of riots by
sailors. Such a riot in 1826 nearly resulted in the death
of missionary Hiram Bingham at the hands of angry sailors
(Bradley, 1942:179). Kuykendall describes the chiefs in the
late 1820's and early 1830's as divided into two facticms.

The larger and more powerful group favored and at

times enforced a strict puritanical regime; the

other favored a liberal regime which in this

unstable commuanity had an incorrigible tendency to

run into license and disorder. 1In the midst of

the contending groups the King was an important

but uncertain factor. (Kuykendall, 1338:123)
Not only was there ccnflict among the chiefs over the new
lawvs but also between the traders and the missionaries, the

former resentful of the puritanical restricticns on their

activities and econcmic livelihoods.

3.2 THE RAPE LANS OF 1835 AND 1881

Within a period of fifteen years, 183%5-1850, the Kingdon
of Hawaii had three distinct written statutes proscribing
rape. Although all three statutes reflected the grand
transformation of legal culture occurring Lbetween 1820 and
1850, the first two enactments, those of 1835 and 1841,
reflected largely the concerns of the missicnaries as an
interest group, and their definition ¢f the problem to be
addressed by rape law. The lawv of 1850, it will be

suggested, reflected the concerns of a different, or at
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least additional, interest groug, with a scmewhat different
definition of the situation. Fcr purposes of this
discussion the first two enactients will ke discussed
together and the discussicn of the rape law of 1850 will

follow.

321 The Pirst RBritten Rape law in Hawaji: 1835

L]

The first vritten Hawaiian rape law was an outgrowth of
the nmissionary program c¢f sexual regulaticn. It vas notice
to males that they vere prohibited from taking by force
{rape) that which they wvere prohibited from purchasing
(prostitution) or receiving for free {fornicaticna,
adultery). Like the earlier laws against these latter
activities, the rape lawv arose out of aissionary conceptions
of harmfulness, sinfulness, and morality, and the coancern
for establishaent of a stable fasily. In addition, the law
¥as consistent with Hawaiian conceptions of wrongful
behavior.

As vwe will see throughout this discussion of the history
of rape law in Havaii, one of the recurrent elements of the
definiticn of the situation foramulated as a basis for legal
action is the identification of scme segment of the
porulation as constituting the primary threat. This first
instance of rape legislation is no exception. It is clear

that the perceived threat was fror seamen and other
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foreigners to native women.3! As the missicnary program to
prevent consensual sex outside of marriage progressed,
visiting foreigners ltecame increasingly frustrated and prone
to take pative women by force. In discussing the efficacy
of stronger rape pemalties in 1884, Secretary of State G.P.
Judd said: "For who among us is ignorant of the effects of
litidinous conduct in these islands and of the share of the
blame attributable t¢ foreigners.m32

It is doubtful that the rape laws of 1835 and 1841 were
in response to a perceived threat to foreign women by native
men. By the 1840's there were still ocaly twenty to thirty
foreign women in Honolulu,33 and they were treated with
respect. At the time Jarves (1843) was writing, there had
been only ome incideat of apparent attack Ly a native c¢n a
foreign woman, Mrs. lucy Thurston, a missionary wife, and
this vas more comical than sericus.3* Rriting in 1847,
Bingham {1848:125) remarks that, other than the approach to
Mrs. Thurston, the uomen~of the missicn had received no

other "insult™ from the natives. According to ome source

31 See for example Bditorial, The Friend, July 31, 1843:36.
Stewvart (1970:162) als¢ mentions the forcible abduction
of native females by foreigners for iamoral purposes.

32 In F.0. and Bx. Judd to Brown, September 14, 1844,
Archives of Hawaii

33 See Wyllie (1884:91).

34 See her book (Thurstomn, 1882:49) for an account of the
incident. Apparently an intoxicated old Hawaiian priest
made aggressive advances tc ber in her haone shortly after
her arrival vwith her husband in 1820.
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7"During at least a hundred years after the modern discovery
of Bawaii, there is, so far as 1 am avare, no authentic case
of a consummated assault by a Hawailan man upon a white
voman"” (Judd, 1932:4). And Restarick (1924:85) concluded,
based on extensive reading of early accounts, that ™white
vomen vere sacred to Hawaiian men." The cther logical
possibility, that the sStatute was aimed at Hawaiian men
raping Hawailan wvomen, while nct ruled out by direct
evidence, is not supported by complaints akoutr such events
in the writings of the tine.

The first rape statute appeared in the little five-part

Penal Code of 1835 (Hawaii, 1835) under the section

prohibiting millicit connections™ of all types.

But the man who with a strong arm, emgloys
force upon a woman because his vishes are not
assented to by the woman wvhom he forces, he shall
pay f£ifty dollars to the woman on whom he uses
violence; or in want therecf, other property to
the value of fifty dollars; or he shall Le
imprisoned five months, or be condemned to five
months labor. Rhen the person guilty of rape pays
fifty dcllars, fifteem shall be for the judge, and
thirty-£five for the woman on whor he used
violence. This is the punishment ror rape.
(Havaii, 1835:8ec. 3)

~ By current standards the statute is crude; it makes no
distinctions in situaticas, degrees of harm, age of victim,
or attempted and completed acts. However, a variety of
sanctions are offered to fit the resources of the offender.
In order to assess the seriousness of rape relative to other
acts'defined as criminal, it is instructive to compare the
sanction prescribed for rape with others in the same code.

See Table 1.
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TABLE 1

SCALE OF SANCTIONS IN THE PENAL CODE OF 1835

Act

Malicious Murder

Manslaughter
Robbery
Treason
Theft

Deception
Adultery

Prostitution/
Fornication

Drunkenness

Sanction

Death

Four years prison
Four years prison
Banishment for life

Restore twice value of
property, prison, labor,
or whipping

$50 fine or five months
prison or labor

Restore twice value of
property or four months
Prison or labor

Four months prison or labor
$15 fine
$10 fine

$6 fine or 24 lashes or
one month prison or labor
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Judging by the relative severity of the sanction, rape
falls toward the low end of the scale of =seriousness. It is
closer to prostitution that it is to-murder or robbery.
It is unknown if the rape statute included in the Penal

Code of 1835 wvas a reaction to some particular act or eveat.

It may be more than coincidence, though, that missionary
Levi Chamberlain notes in an entry to his jcurmal for
Petruary 25, 1838 that a npative girl, one o¢f the members of
the congregation, was raped by a foreigner on the way hoae
frem a church meeting a few days before {(Chamberlain,
Petruwary 25, 1838).

The rape law, like the other laws in the code, is an
attempt by the missicpnaries, through the King and chiefs, to
begin establishing a body of legal norms protective of their
values within the toundaries of what could be expected,
given patterns of native behavicr and the indigenous legal
culture. Once they tecame familiar with Bawaiian legal
practices, the missicnaries must have been struck by the
sieilarity betveen these practices and certain aspects of
Hetraic lav established in the 0ld Testament. The
institutions of private retaliation, restitution, and place
of refuge were dominant features of both systems.35 If the
Havaiians vere comfortable with a law of theft with a
restitutive component, and this was to be made unifora in

the written law, the 0ld Testament suggested that

35 See generally Goldinm (1952).
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restoration of double the property taken was a suitable
standard (Exodus 22:3). And whipping was a Biblical ortion
if the offender could not make restitution (Goldin,
1952:52) .

If rape vas to be discouraged in Hawaii, but if
indigenous legal culture treated it as a relatively minor
offense, the 01d Testament again suggested a rule that, with
modifications, Hoﬁld be apprcpriate: a fifty dollar fine. 36
However, some flexibility in the use of the Bible as a
source of law is indicated by the fact that adultery, which
vas a capital crime under Biblical law, was not made so by

the Hawaii Penal Code of 183S.

So, the restitutive component of indigenous lawv is
clearly expressed in the requirements for comfensation to
the victim in cases cf theft, adultery, rape, fraud, and
injury toc a person or property by a person while rioting or
drunk.

One Buropean visitor to Hawaii in 1836 did not think much
of Bawaii's first written rape lav. Career diglomat
Theodore~-Adolphe Barrot on his way to become French consul
at the Philippines wrote of the penal code of 1835 in

gepneral and of the rape law in particular:

36 nTf a man find a damsel that is a virgin, that is not
betrothed, and he lay hold of her, and lie with her, angd
they be fcund; then the man that lay with her shall give
unto the damsel's father fifty shekels of silver, and skte
shall be his wife, because he hath humbled her; he may
'not put her awvay all his days." (Deuterocnomy 22:28-29)



73
The Hawaiian code contains ten articles. It is a
sort of commentary on the decalogue, or rather the
law of nature, amplified and disfigured by
civilization. Every crime is punished by
imprisonment, fcr a shorter or lomnger time, or by
involuntary labor, but there is no omne who cannot
be bought off Ly a sum of money. Premeditated
murder is the only crime that does not admit of an
equivalent in mcney, and is punished with death;
yet the premedi*ation is sc easily set aside that
the law becomes a nullity. It demands two hundred
dollars for the life of a man, and every man who
can command fifty dollars may commit a rape.
Hence it appears that morality is not fixed at a
very high rate. In fine, the part of the code with
vhich civilization had tc do, is not the most
moral. (Barrot, 1978: 103)
Barrot may have been the first to attribute great symbelic
significance to Sayaiian rape law, but this study will show
he was not the last.

Of the administration of the rape law of 1835 very little
can be said. The law of 1835 remained in force until
replaced in 1881 by a newv law. During this period criae
statistics were collected only for HBonolulu and only for the
years 1838 and 1839 (Schmitt, 1966:325). No estimate can be
made of the nuaber of crimes reported because only
convictions for various crimes vere reported. Duriang 1838
there were 522 convictions of which 345 (66%) were for
sexual transgressions, but none of which were for rape. 1In
1839, there were 866 convictions of which 452 (52%) wvere for
sexual offenses, but no convictions for rare were reported.
Of course, these statistics tell nothing about the incidence
of sexual offenses in general or rape in particular during

the period covered. They do tell us that the authorities
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were active in repressing adultery, foraicatiom, lewdness,
and prostitution. The numbers reported are a better
indicator of the activities of the police and judges than of
the residents and visitors of Hcnoclulu. Apparently
officials did not succeed in getting any convictions for
rape in HBonclulu during this twc year period.

One further comment is possitle ccncerning the
administration of the rape law of 183S, During this period
police officers and judges received a portion of the fines
levied for crimes. 1In the case of rare, the victim received
33% of the 350 fine and the judge $15; in the case of
adultery, the spouse of the offender received 310 and the
judge the remaining $5. The statute authorizes such a
division without gualification. Howvever, the new rape lay
passed in May of 1841 and a new set cf provisions for
payment of police and judges passed at the same time changed
the situation somewhat. The new rape law provided that:

But a woaan of tad character, evern thcugh she

suffer violence shall receive no part of the fine

of the condemped man. Women of good character and

they only shall receive 2 portion of the finme from

the criminals. {(Hawaii, 1842:Chap. 43, Sec. 16)
Three days after passing that provision, the Nobles and
Representatives passed a "law Respecting the Pay of Police
Officers for Seizing Foreigners."™ The preaable to the lavw
read as follows:

At the present time many of the folice officers

are blamed and spoken evil of; and it is said that

they entice people to violate the law and then

seize thea to ocktain their money, and some are
seized unguilcily, and conseguently much evil
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results.37

The law provides that nc part of the fine frcm arrest and
conviction of foreigners may go directly tec the police and
judges but rather be held by the governor of the island and
paid out at the end of the year to officials based on the
amount of business each had done and the "correctness™ with
which he did irt.

The inference is that some constables and magistrates
were operating in collusion with certain wvomen of "bad
character" to entrap foreigners, especially seamen, by
falsely charging the men with adultery or rape and splitting
the fine.38 Thus the administration of the 1835 rape law

became itself a problem. The 1835 rape statute, as written,

37 The previous Octoker, in anticipation of changes in the
lav by the chiefs, the official government newspaper, the
Polynesian, also commented on the probleam:

The gross abuses growing out of the system of
paying judges from fines collected froa offending
parties has engaged their (the chiefs) serious
attention and measures will ke takem to put a stop
to the infamcus species of peculation and
extortion which has so long disgraced the petty
officers entrusted with the execution of the lavs,
and produced evils quite as injurious to society
as those it was intended toc correct.

Much of the previous difficulties, particularly
with foreigners can be traced to the officious

zeal, or mercenary rapacity of the underlings in
office.

38 Bates (1854:296-297) provides a graphic description of
the police practice in regard to adultery.

A more unprincipled set of fellcws than the police
at the Sandwich Islands gemnerally -- and
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provided a substantial material incentive for native wcmen
to falsely claim rare, often in collusion with law
enforcement officials. Such activities reduced the
legitimacy of existing legal institutions in the eyes of the
foreign population. The King and his ccuncil responded in
1841 vith statutory changes designed to alter the

adainistrative procedures at issue.

3.2.2 The Rape lay

£ 1881
d

o}
The simple Penal Code of 1835 rapidly grev oksolete in

the face of changing econoaic ard social conditions during
the late 1830's.39? Nev laws were passed from time to time to
meet changing conditions. They were collected and published

as the Laws of 1842 (Bawaii, 1842). Translator willianm L.

especially at lahaina -- can not be found. They
can be bribed to do any thing but commit murder.
Many a time they have gome and laid a snare, not
only for foreigners, but for their own
unsuspecting ccuatrymen. When the plot has been
ripe for development or has just reached its
crisis, the base hireling who led him into the
coil has gone and brought his posse along with
him, and pounced upon him like a wild beast. Like
'Saason?! shorn of his locks he has been dragged
most brutally tc the fort, while the 'Delilah,’
wvho was employed as the principal bait, skulks
away, giggling at her escarpe from public
recognition and lodgings in prisomn. 0Of course the
crest-fallen vicitim does not wish to ke placed in
confinement, and yet there is no alterative
between that and the payment of $30 to these
sagacious bloodhounds, who chuckle over the folly
of their victim as they pocket the 'spoils.' In
most cases, the female culprit is treated on the
same plan.

39 See Ruykendall (1938) for a discussion of these changes.
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Richards noted that:

Some of the lavs ... wer: first proposed by
foreign visitors and cozmanders of vessels of wvar,
some vere proposed by fcreign residents, and one
or two wyere written by them; but not so with by
far the greatest proportion, 49

The Laws gf 1842 reflect both the increasing econoaic

cozplexity of Hawvaiian sociecty and the ability of the
missionaries to have their values emkbtcdied in the lav. A
large namber of civil laws were established to define
relationships and to regulate ccmmerce.*! The area of
behavior defined as criminal was expanded in the 1842

code.*2 The basic provisions of the Penal Code of 1835 were

expanded with prckhibited behaviors more closely specified
and differentiated. Missionmary influence is also evident in
the marriage and family laws expressing the Puritan ccncern
for family harmony and stability, correct raising of
children and adequate provision for their welfare, and exact

specification cf the conditions for marriage and divorce.*3

40 See the Preface to the Laws cf 1842:viii.

41 These lavs included port and quarantine regulatioas, tax
laws, landlord-tenant rules, labor laws, laws of business
partnership, rules of debt settlement, rules for the
establishment and management of trusts, procedures for
the management of government property, adoption of the
Massachusetts standards of weights and measures,
specification of the rights and duties of husbands and
wives, and marriage and divorce laws.

42 Among the newly criminalized behaviors were
counterfeiting, gambling, forgery, liguor producction,
carrying a dangerous veapon, disturbing the fpeace, and
vagrancy. Included was also a strong and detailed law
reguiring observance of the Satbath.

43 See Chapters XX and XXI in the laws of 1842 and compare
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The Laws of 18832 contained a greatly expanded chapter on

levdness. Included were prohibitions of adultery,
fornication, illegitimacy, prostitution, pimping, bigany,
incest, lewd conversation, seductive language, lascivicus
conduct, libidincus solicitations, and rape.** In addition
to the inclusicn of rore hehavioré as criminally lewd, the
basic provisions of the Penal Ccde of 1835 were greatly
elaborated tc cover various situations, relaticnships, and
degrees of harm. Penalties vere made more severe.

The text of the rape law appearing in the Laws of 1842 is

as follovs:

7« If a man commits a rare upon a woman,
making use of force upon her, because the woman
does not assent to his solicitations, and actually
have carnal intercourse with her without the
consent of the woman, the fine of that mam shall
be fifty dollars. But if the man thus committing
a rape upon a wcman be a man of distinction or a
man of property, or if the woman be a persom of
distinction, and the criae of the man have special
aggravations, the judges aay increase the
punishment of the man thus highly criminal, and if
the judges think best they may banish him to
another land, there to dvell for four years, or
cthey may put hiam to hard labor inm a prison, at the
discretion of the Jjudges.

2. If a man by violence atteapt to coammit a
rape upon a voman, and the woman by fleeing, or by
her strength, or by making an ocutcry, or by the
aid of another escapes, sc¢ that the man has no
carnal connection with her, he shall in that case
be brought to trial, and ob conviction thereof,

with Haskins (196C:80-81) description of the early
Puritan orientation towvard the family apnd the role cf
government in its prctection.

44 The statute was actually passed by the Notles and
Representatives on May 29, 1841 and was to take effect
upon notice.
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shall be fined to bhalf the amount of the man who
actually consumates the crime. In all cases of
punishment for rape cne fourth of the fime shall
go to the government, and three fourths to the
assaulted woman.

3. If a man go secretly to the fplace of a
voman while she is asleep, for the purpose of
having carnal connection with her without her
consent, that is the same as rare. A man that
does this shall be punished in the same manner as
in case of rape mentioned above.

But a woman of bad character, even thcugh she
suffer violence, shall receive nc part of the fine
of the condemned man.. Women of good character and
they only shall receive a portion of the fine frosn
the crininals. (Hawaii, 1842:Chap. 34)

Like the other laws pertaining to lewdness, the rape law
of 1841 represents an increase in complexity from the rape
law of 1835. As previously discussed the character of the
victia explicitly became ap issue in the new law.
Indoubtedly the problem arose in admipistering the 1835 law
under which only completed, not attempted acts, could be
sanctioned. The 1841 statute made attempted rape a crime.
A more severe penalcty was provided if either the offender or
victim was of high status. This was apparently an
incorporation of the Hawaiian notion of special protection
for high status persons and special expectations concerning

their behavicr.
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3.3 THE ¥ILEY CASE

As the 1840's progressed the Hawaiian Government found
itself more and more involved in legal difficulties with
foreigners and forced to become involved in disputes between
foreigners. As one aspect of 1its claims to sovereignty, of
course, the Hawaiian Government asserted legal jurisdiction
over all persons within the kingdom and the bindingness of
all criminal lavs on all persons. However, foreign
resideats often did not submit willingly to these claisas
and, in fact, through the intercession of their home
governments forced the Hawaiian Government to make
concessions and sacrifice elements of its savereignty.

¥o issue vas mpore troublesome than the issue of juries.
Rere foreigners in Havaii entitled to trial by jury tefore
any sanction, no matter how small, could be administered?

If so, was it to be a jury of foreigners or natives? If
not, were foreigners to be subject to the justice of lowly
native magistrates?

In 1839 the French had imposed a treaty on the Hawaiian
Government, under threat of hostilities, that, among other
things, provided that FPrenchamen accused of any crime coculd
only be tried by a jury of foreign residents proposed hy the
Prench Counsul and accepted by the Hawaiian Governnment
{Ruykendall, 1938:166-67) .*5 In 1844 the same privilege vas

extended to British subjects (Kuykendall, 1938:231).

4S The treaty is known as the "la Place Treaty" named after
the Prench frigate captain who imspcsed it.
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The Hawaiian Government atterpted to handle the difficuiltc
issue of jury compositicn by enacting a law in 1842 (Hawaii,
1842:Chap 47) which provided for jury trials in all cases in
vhich the fine or damages could arount to at least $100 and
which prcvided for juries of foreigners in cases between
foreigners, native juries in cases tetveen natives, and
mixed juries in cases with a native on one side and a
foreigner on the other. Howvever, the Freanch retained their
right to a consul jury in all cases of criumes.

These provisions were crucial in the "Wiley Case™ which
vas the most significant event in the administration of the
1847 rape lawv and which developed into a crisis for the
Hawaiian Government.

John Wiley, an American ciiizen, vas convicted by a
native magistrate on dugust 23, 1844 of having raped Kamaka,
a native girl, and was fined $50 for the offense.*s
Suksequent to conviction, Wiley, hovever, contended that he
vas entitled toc the same treatmeat as French and British
sutjects accused of crimes -— that is, trial by a jury of
foreigners chosen by the American Counsul.

U.S. Commissioner George Brown interceded on behalf of
¥iley and pressed his claim contending that Americans vwere
being subjected to discriminaticmn. There followed a lengthy

and acrimonious exchange of letters between Brown and G.P.

46 An Bnglish traanslation of the transcript of Wiley's trial"
is printed in Correspondence Between B.H.M. Secretary of

——— —— -

Wiley, An American Citizen. Archives of Hawaii
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Judd, Secretary of State for the King. The positioa of the
Hawaiian Government was that rape in Hawaiiaa lawv (law of
1841) was only a misdemeanor and therefore not covered under
the provision guaranteeing foreign juries in the case of
ctimes committed by foreigners. Thus, although the
controversy was about the composition of juries, a good deal
of discussion occurred about the nature of rape as a
criminal act. Judd and others taking the governrment's side
were put in the peculiar position of arguing that while it
was true that all civilized men knew that rare wvwas an
"enoraous®" crime in all civilized countries, it wvas
"upnfortunately™ only a aisdemeancor presently uander Hawailan
law and thus citizen Wiley vas out of luck.*? Typical are
the following excerpts from a letter from Bawaiian Foreign
Minister R.C. Wyllie to Freanch Counsul Louis Perrin:
I will say farther that Rafpe, seduction and all
outrages upon the weaker sex, I look upon as
crises of the most detestatle and horrible kind,
bat ay moral sense of their enormaty (sic) has
nothing to do with the shameful, if you will, facrt
that under the preseat lavs cof these Islands ...
Rape, except under circumstances of particular
aggravation is not a crime, but a simple police
offense punishatle by fin€.... But I am happy to
tell you that in the new laws sooa to be
promulgated Rape is justly placed in this
category, and is to be punished as such.
I render you these explanatioas that you may
not retire froa the Islands with a belief that I
or any foreign officer of this Gcecvernment view

that offence of Rape with anything but feelings of
just abhorence.*8

47 See the letter Judd to Brown, September 18, 1844, F.0.
and Ex. Archives cf Bawaii
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The import of the Wiley case with regard to rape law was
to make very salient and visible to powerful foreign figures
in the Hawaiian government the inconsequence of the act
under Hawaiian lavw and to commit them, by their utterances,
to changes in the lawv to conform with Western conceptions of
rare's seriousness.

Qutside of the difficulties that arose in conanecticn with
the Wiley case, little information exists comcerning the
adsinistration of the 1841 statute. NoO crime statistics
exist until 1845 vhen convictions for all of Oahu are
shcwn.*? No rape coanvictions are reported.

The next relevant statistics appeared in the Polynesian
(Janunary 9, 1847:138) as a "Statement of Offenses Punished
January 1st to Decemlker 4th 1846," but was limited to
Hopnolulu and for natives c¢nly. Tvo native males were
reported to have been punished for rarge.

Two native males were convicted during the year April 1,
1846 to March 31, 1847 and were fined a total of $50, or an
average of $25 per coffense. Although these were reported as
convictions for rape they could have been coanvictions for
attenpted rape vhich, under the law c¢f 1841, vould have been
sukject to a maximum fine of $2S5. These were the only

convictions for rape for the islands of Cabu, Maui, Hawaii,

48 From Wyllie to Perrin, April 1, 1846: P.C. and Ex.
Archives of Hawvaii

49 See the file "Courts - Miscellaneous, 1845" in Archives
of dawaii.
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and Kauai during this period (Scheitt, 1966:329-330).

In sum, the few statistics that do exist up to 1850 show
that a fev natives were being punished for rape or attempted
rape under the law of 1841, although in the two cases in
vhich the amcunt of the fime was reported, the fine was only
half of the maximua fpermitted by the statute. No record vas
found of any foreigner being convicted of rape under tke

1841 statute subsequent to the Wiley case.

3.8 SOCIAL ABD LEGAL CHANGES DURING THE MIDDLE AED LATE

—— S——r——— P —— 2

1840*S

During the early and middle 1840's the political-legal
institutions of the Islands were increasingly unable to cope
with changing conditions. The secular interests and
conflicts of the growing mercantile class of resident
foreigners supplanted the missionary interest in morality as
the prime catalyst fcr political-legal change. As conflicts
involving foreigners became more freguent, the Bawaiian
government was confronted with crisis after crisis due to
the inability of its legal system to contain conflict. The
forcible taking of the Kingdom ty the British in 1843 was
precipitated by coaplaints of British sutjects about their
legal treatment by the Hawaiian government. As foreign
pressure on the gcvernment grew, it became clear that there
vas an imasediate need for legal institutions that foreigners
would regard as civilized, authoritative, and legitimate if

Hawaii was to have any hope of retaining its sovereigntye.
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The Hawaiian government had already suffered intermaticnal
entarrassment when thke Wiley case revealed that rape in
HBawaili merited only a $50 fine.

Subseguent to the Wiley case Attorney General John Ricord

warned the chiefs:

There is almost a total deficiency c¢f laws, suited
to the Hawaiian Islands as a reccgnized nation in
reciprocity with others so mighty, so enlightened
and so well organized as Great Britain, Prance,
the United States of America, and Belgium. These
povers having received His Majesty into
fraternity, it will become your duty to prepare
his goverpment to concert in some measure with
theirs. W%hen ycu have done so by the adoption of
a proper code of laws, there are still other
mighty nations whose people have already coame
hither that ¥will be ready to welcome him into
their confraternity.

But in order to bring about such a desirable
end, it is indispensable to frame such a code as
those nations can understand and appreciate. It
is not enough that we understand our laws; they
too must understand them and witpess in thems sonme
civilized confornity to their own. {Ricord,
1845:5)

If the need for such grand symbolic gestures to the
family of nations existed in the eyes of the foreigners, the
Ring, and the chiefs, so did the means. It haprened that
the aforementicned Jchn Ricord was the first trained lawyer
in Hawvaii upon his arrival in 1844. He was soon appointed
attorney general by the King wh¢ @as anxious to secure for
the government Ricord's legal talents.

Ricord suggested a complete new set of organic acts to

define the structure of government, and a civil code and a

criminal code, the development of all of which was a task
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delegated to him by the chiefs (Kuykendall, 1538:262).
Ricord is descrired Lty Kamakau (1961:402) as having the
opinion that the Hawaiians should not adopt the laws of the
Bitle, of Rome, England, France, or any other ccuntry, but
shculd adopt laws adapted to Bavaiian ways of living.So©
Nevertheless, one sees little in the organic acts drafted by
Ricord that could e regarded as expressive of the
indigenous Hawaiian legal culture.

Ricord's efforts resulted in three major acts: (1) An Act
to Organize the Executive Ministry (Bawaii, 1845), (2) An
Act to Organize the Executive Departments (Hawaii, 1846),
aﬁd (3) An Act to COrganize the Judiciary (Hawaii, 1847).
These acts defined the structure of government and specified
many substantive rules of behavior for government officials
and for the citizenry.

0f particular sulbstantive importance for this study was
the inclusion in the Second Act, the Act to Organize the

Executive Departments, of Anglo—-American concept of

S0 Kamakau (1961:399) makes another, more critical comment
abour the results of Ricord's efforts:

A learned man had arrived wvwith knowledge of the
law, and the foreigners who were holding office in
the goverament hastened to put him forward by
saying how clever and learned he was and what good
laws he vould make for the Hawaiian people. The
truth was, they were laws to change the o0ld laws
of the pnatives of the land and cause them to lick
ti leaves like the dogs and knawv bones thrown at
the feet of strangers, while the strangers became
their lords, and the hands and voices of strangers
vere raised over those of the native race.
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coverture to be applied to married women. Asato (1981) has
shcwn that this provision, which gives a husband control of
his wife'!s real property and ownership of wife's persocnal
property, vas at variance with pative Hawaiian customs and
that it was a part of the subordination cf women that
accoapanied the Westernization of Hawaii.S! It, along with
other lavs, and the missiomary moral and educational
prcgram, sought to restrict women to the private sphere of
wvife, child bearer, and homemaker and to take them out of
the reala of public life. This law along with the rest of
the missionary prograa pertaining to the family, and the
more secular effects of Westernization, sukordinated
Hawailan women and deprived them of their independent
status.

The newv legal structure and types of legal actions
established by the Crganic Acts, along with the arrival and
participation of lawvyers, greatly increased the possibility
of litigation. Successful pursuit of damages due to
breaches of contract and tort actions using established
Anglo—-American legal concepts became a realistic
possibility. It is not surprising, thén, given the rather
trivial purishment fcr rape established in the 1841 statute,
which was in effect until 1850, to find some tort actioams

arising out of rape cases in the late 1840's. Examination of

S1 Further erosion of women's status occurred in the
Constitution of 1852 (Hawaii, 1852) which formally
limited the right to vote for members of the Hawaiian
House of Representatives to aen,
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First Circuit (Oahu) and Supreme Court records cshows two
tort actioms in 1889 arising out of alleged rapes.

These cases are ¢f interest for several reasons: first,
actions for damages against rarists are a remedy that seens
to have been rarely used in the histcry of Hawaii, although
their incidence may te increasing at the present tine;
second, their existence may indicate a perceived lack of
usefulness of the existing criminal law; and finally, the
caées reveal the ongcing transformation of the legal status
of women and the institutionalization intoc the law of the
concept of sexual property.

The first case, Cakely vs. Mcduff, was brought by Hovard
Oakely against James McDuff in April of 1849 in the Superior
Court of Law and EqQuity as a "Trespass on the Case."
According to his petition Oakely sued for

the sum of $3,000, for damages resulting to hinm
for injury done by the said defendant to the
property and feelings of the undersigned,
Plaintiff, in that the defendant did, on the 28th
day of March, 1849, enter upon the premises of the
undersigned during his absence from home and

mal treat the wife of the undersigned, Mary Ann
Oakley, by first abruptly soliciting her to retire
to her room with him, defendant, for the purpose
of cohabitation, and secondly, upon refusal of the
Plaintiff's wife to yield to his, defendant's,
request, that he, defendant tock hold of
Plaintiff's wife and attempted by violence to
force her to a coapliance with his wishes. All of
which acts, were done in contravention of his
private rights uander the law. {emphasis added).

A jury of twelve foreigners sustained Oakley's claim and

awarded damages of $670.18. It is noteworthy that the case
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reflects the newv status of married wvomen in Hawvali under the
coverture concept. The victim cf the attempted rape had no
role in the case. It wvas the feelings, property, and private
rights of the husband which were injured. The case was
brought by him and the award of damages was to him. In fact,
the victin did not even testify in the case.S?

Apparently encouraged by the outcome of the Qakley vs.

broaught by the same lawyer in December of 1849, this time
for $8,000 for an alleged completed rape. While worded
sukstantially the saze as in the prior case, the petition in
this case did mention damage to to the feelings and
character of the plaintiff's wife, the victim. While at
least acknowledqing the victim's feelings, the petition did
incorporate the Anglo-American notion that the character of
a victim of rape was damaged. In this case the jury of

eleven foreigners, all males, found for the defendant.S3

S2 There is no explanation in the documents for this case
why the victim did not testify, but in the other case of
its type, Coffin vs. Reynolds, Judge William L. Lee ruled
the testimony of the plaintiff's wvife, the victin,
inadmissable.

53 One juror was excused for illmess during the trial. The
vote was ten to one for the defendant. Juries were not
required to be unanimous, a majority of nine being
sufficient for a verdict. It should be noted at this
point, as a further indicator of the secondary status of
wozen in the new legal system, that women were not
alloved om juries. In fact, juries vere all male in
Hawaii until 1953.
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These t¥o cases, revealing-as they are, appear to be the
only civil prosecutions for rape through at least 18%2,
although there vere some civil suits for "Criminal
Conversation®™ arising out of seduction and adultery. Why no
cases were brought fcr rape after 1849 is at present

unknown.

3.5 THE PENAL CODE QF 1850

———— | ———— ———— ra— ————

Ricord did not write civil and criminal codes; these
tasks fell to William L. lee, who arrived in 1846, the
second lawyer in Havaii.5* Lee completed the penal code in
1850 (Hawaii, 1850a). BHis comments tc the legislature upon
its presentation are indicative of his view of his attempt
to equip the legal system to respond to demands made ufpon it
by the changing character of BHawaiian society.

I am greatly indebted to the labors of the
commissioners agppointed to prepare a fpemal code
for Massachusetts, as given in their regort, and
also to those cf Mr. Livingston in the penal code
of Louisiana. From both of these able works, I
have borrowved largely. )

In this chrysalis state of the naticn, I have
thought it proper to keep an eye to the future as
vell as to the present. Accordingly, while I have
studied, as far as it coascnant with justice, to
conform to the ancient lavs and usages of the
kingdom, I have in the main, adopted the
principles of the English common law, as the
foundation of the code best adapted to the present
and approaching wvaats and condition of the nation.
To prepare a system of lavs equally well adapted
to the native and foreign porticas of our

S4 Lee 4id not complete a civil code tefore his death in
1857 and this task fell to others. A civil code wvas
f£inally passed in 1859 (Hawaii, 1859).
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community, —— one not too refined for the limited
m=ind of the former and yet encugh so to meet the
wants and capacity of the latter, it will te
evident, is no easy task. -- I have nc confidence
to believe that I have performed this task
successfully. My chief aim has been to be so
brief, simple, clear and direct in thought and
language, as nct toc confuse the native, and yet so
full as to satisfy his increasing wants, together
with those of the naturalized and unnaturalized
foreigner.

I have subaitted this ccde to several gentlemen
in the profession of the law, -- to the
representatives of foreign governments resident in
this Xingdom, -—- to merchants, and aissionaries
well acquainted with the wants and conditiom of
the natives, requesting thea to make such
suggestions for its improvement, as their wisdom
might dictate. ({Hawaii, 18S50a:ziiv-iv)

It is one of the great ironies of Hawvaiian legal history
that the "labors of the commissioners appointed to pregare a
penal code for Massachusetts" referred to Ly lee is the

Rerort of the Penal code of Massachusetts edited by Willard

Phillips and Sauel B. Walcott (i844), which was develogped
for Massachusetts, tut never passed in that state. Havwaii's
penal code passed in 1850, houever, is almost completely
dravan froa it in organization, form, and sukstance.SS
Although no systematic, line by line, comparison has yet
been done, most of lee's modifications appear to have teen
simplification and deletion of certain fpcrtiocns of the

prcposed Massachusetts code.

S5 The proposed Massachusetts code, however, did not sgecify
sanctions. The penalties included in the Bawaii version
were presumably supplied by lLee, and, prescribing a fimne
and/or imprisonment, were consistent with then current
Mainland practices.
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Although Lee claimed that his ccde incorporated
indigenous principles of law, they are not as clearly
aprarent as they are in the earlier laws. According to the

enal Code of 1850 all fines went to the governament;

restitution to victims was abolished except for the crime of
receiving stoclen goods. Llong prison sentences and
sutstantial monetary fines vere prescribed for most crimes.
The content of the ccde reflects a strong concern with the

security of persons and property. The Pepal Code of 1850

vas the largest single instance of importation into Hawaii
of Anglo-American sulstantive law.

With respect to sex offenses, what had teen in the Llaws
of 1842 generically regarded as ™lewdness"™ was in the 1850
code differentiated into two sets of acts based on the
willingness or unwilliaganess of the participants. One
chapter (Chapter XI) dealt with rape, atduction, and
seduction. Another charpter was concerned with polyganmy,
adultery, fornicaticn, incest, and scdomy.

The penalties prescribed in the code of 1850 indicate
that the traditiopal Hawaiian orientaticn toward rape was no
longer expressed in the law. In 1850 rape became a very
serious crime in Hawaii. Rather than a $50 fine, the
maxizum penalty in the new code for the rape of an adult
voman wvas a $1,000 fine and life imprisonment. If the
victinm wvas under 10 years of age, the penalty was death or

life at hard labor. Attempted rape was fpunishatle by a
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maximua fine of 31,000 and up to five years imprisonment.
The law made no provision for compensating the victim. The
sections of the chapter pertaining to rape are reproduced

below:

1. Whoever commits a rape, that is, ravishes or
has carnal intercourse with any female, by force
and against her will, shall te punished by a fine
not exceeding ocne thousand dcllars, and
imprisonment at hard labor for life or aany number
of years.

2. Whoever ravishes or carnally abuses and knows
any female child under the age of tem years, shall
suffer the punishment of death, or imrrisonment
for life at hard labor in the discretion of the
court.

3. Whoever maliciously assaults any female with
the intent to commit the crime of rape, or
paliciously assaults any female child under the
age of ten years, shall be punished by fine not
exceeding one thousand dcllars, and iaprisonnent
at hard labor for not more than five years.

7. The fenmale upon whom rape is alleged to have
been comaitted, or who is alleged to have Leen
abducted or seduced, is a conmpetent vitpess in a
prosecution for such rape, seduction or abduction
but no person shall be convicted of rage,
seductiocn or abduction, upcn the mere testimony of
such female ancorroborated by other evidence
direct or circuamstantial. (Hawaii, 1850a: Chapter
XI) .

In sum, the transformations taking place in Hawaii in the
early and middle 1840's led to a series of crises involving
the Hawaiian governzent and external powvers. The Hawaiian

chiefs were convinced by foreigners that new laws must be
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established irn part as symbeclic gestures to external
audiences. As part cf this process Bawaii adopted a foreign
penal code which contained a law against rape that was
sharply a£ variance with indigenous conceptions of that
of fense and its appropriate redress. In Massachusetts, as
vell as the other states, and England, a woman's status
depended upon that of her husband. Premarital virginity aad
sexual exclusivity were exchanged for this status and were
carefully guarded by inforsal ncrmes and Ly law. A voman who
had her only important property, upon wvhich her social
status depended, taken froa her through rape vas in effect
socially murdered. She was viewed as shared, ruined,
spciled, unmar;iageable, and could never hold her head up
again. The harm was great and the penalty for the offense
wvas great., However, the law only protected "respectable"
women because only they had anything of value to lose.

There vas a consistency between the new lav against rape
in Hawaii and the general transformation of women's status.
¥hat autonomy existed for women in the fre-contact culture,
esgecially for alii women, was being systematically eroded.
Wocmen were becs=ing, and were desired to become, dependent
on their husbands and they were to be sexually exclusive.
The weaker sex was Lkeing created.

However, the Anglc-Amperican orientation toward rape had
some implications critically affecting its administration

and tending to undercut its manifest goal of providing
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sexual security for women. Pirst, enforcement of the law in
terms of the apprehersion and applicatiom of sanctions to a
man who raped a voman usually depended on the coming forth
of the victir as a complainant. But what was the motivation
for a voman to come forth and be publicly stigmétized as one
who had lost her most valuable possession? The legal systen
could not restore that which Lad teen lost, as in the case
of material property last through theft, and the victin
would be publicly stigpatized. The costs of prosecuting a
rapist, then, far outweighed any possible Lenefits to accrue
to the individual rape victim and this accounts for the low
percentage of rapes that are reported right up to the
present.

Second, the nora ¢f sexual exclusivity that forms the
basis of rape law by implicaticn differentiates women into
those who have carefully guarded their progperty and those
whc have not or who have been careless. The imgplication
being that those in the latter category suffered less hara
or even perhaps got what they deserved. Thus, a key issue
at any rape trial was to determine which category the victim
belonged in, leading to the often-made observation that it
was the victia whe was on trial.

Third, the extreme sanctions provided for under
Anglo-American rape law are always associated with strcng
no-holds~barred defenses and with lov protabilities of

sanctions ever being applied at all. Extreme penalties also
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lead to instituationalized safeguards in the law to prevent
the misapplication cf sanctions.S® Such a safeguard was
incorporated in the Hawaii rape law of 1850. The statute
provided that the victim of rape was a "competent witness"™
in a prosecution "rut no person shall be convicted of rape,
seduction, or abduction, upon the mere testimony of such a
ferale uncorrotorated by other evidence direct or
circunstantial.” Thus, what is currently referred to as
"corroboration regquirement”™ was statutorily introduced into
Hawaiian law.S? Like the provision ias the rape law of 1841
prcviding that "no womam of bad character™ could collect
part of the fine of a man convicted of rape,"™ the
corroboration requirement attributes to the crime of rape a
particular set of characteristics, that is, that the
testimony of a woman alleging a rape is less trustworthy
than the testimony of victims of other tyres of crimes, and
that juries are not Lty themselves comretent to decide on the

veracity of the female alleging a sex crime. The

$6 FPor example, Biblical law required two eyevitnesses!'
testimony before coanviction cf a capital crime (Goldin,
1952:43). Drawing on Biblical law early Massachusetts
law likewise required the corroboratiocn of at least tvo
vitnesses, "or that which is equivalent thereunto," in
capital offenses (Farrand, 1929:54).

57 Where Lee borrowed the corrotoration reguirement that
appears in the Penal Code of 1850 remains a mystery. It
did not exist at common law (Y¥ale lav Journal, 1972:1366)
nor does it appear in the Massachusetts proposed code
which Lee used so literally, or the louisiana code. For
a modern critical analysis of the justificaticas of the
corroktoration requirement see the Yale law Journal
(1872) .
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corroboration requirement which appeared in the 1850 rape
law remained unchanged in the Bawaiian statutes for over
eighty years, until in 1932 as an issue in the "Massie casem
it became part of a crisis and the focus of national
attention.

So, if the manifest goal was tc prctect women froam rape,
ve see that the rape law of 1850 contained many deficiencies
which it shared with Anglo-American rape law generally. It
was doomed at the start to fail in its manifest intent,
although in its faiiure it may have fulfilled scme
significant and interesting latent functions for the
cozmunity. Muck of the following discussion will docusment
and aralyze this failure and analyze comnunity response to

it.



Chapter 1Y

BRAPE LAW 1851 TO 1892

4.1 INTRODUCTIOR
The passage of the 1850 rape statute as part of the Penal

Code of 1850 ended the initial period of statutory

development of rape law which had begun with the first rape
statute in 1835. The 1850 statute remained in Eplace, with
only mincr modificatiomns, for cver 120 years until it wuas
replaced with an entirely nev statute as part of a genmeral
criminal code revision ia 1973. The history of rape law in
Hawail subseguent tc 1850 is cne of attempts to apply the
statute, in the context of its underlying cultural
conceptions and the social structure of the Islands, to
particular cases. In this process these cultural
conceptions were disseminated, reinforced, and
institutionalized. To the extent that ethumic differences
were shown to relate to sexual dangerocusness or
irresponsibility the developing ethnic stratification systenm
wvas supported and justified. Usually this was a low
visibility process that did not engage public attention.
Occasionally, the attentiocn of the public was engaged and
strident'denands for change in the law as written and

admrinistered were made. These demands were usually
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unsuaccessful or successful only in the short rum. They
rarely addressed fundamental issues ccncerning the nature of
the value to be protected and the role of women in the
society.

After the passage of the rape statute of 1850, law
enforcement agencies and the courts began for the first time
to generate significant numbers of rape grosecutions.
Starting at a very lcv level after 1850 they increased
steadily throughout the nineteenth century. The records of
these early cases provide some insight to the patterns and
practices of the enfcrcement c¢f this law. Analysis of these
cases reveals how many men vere being prcsecuted for rape,
vhat the ethnic patterns of rape perpetration and
victimization were in prosecuted cases, what the developing
lav enforcement and court practices vere in rape cases, and
vhat sanctions vere administered tc men comnvicted of rape.
Much of this chapter will use the case material to address

these gquestions.S58

S8 This study makes no claim that the patterns of rape
prosecution revealed in the case records and court
statistical reports reveal the actual incidence and
characteristics of rapes committed. I subscribe to
Wheeler's (1967) and Cicourel and Kitsuse's (1963)
contention that official records and statistics are
reflective of and should be used to study the proceses of
the agencies that produce them and are often not
reflective of the incidence or pattern of social
phenomena themselves. This is particularly true in the
case of rape prosecutions in which events of forced
sexual intercourse may or may not ke defined by the
participants as rape and those events reported to law
enforcement authorities may cr may not, in their
discretion, be recorded and moved into the criminal
justice process. There has beea historically and still
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In addition, this chapter will examine one episode cf
indignation in a segment of the community over the
processing of an alleged case cf rape in 1867. This is the
first of many such instances that later occur.

This chapter covers the pericd from 1850 through 18%2.
The latter date is chosen as an end point due to the
revolutionary overthrow of the Monarchy in January 1893
which changed major aspects of fpolitical and legal
authoricy, and because a statute passed (Hawaii, 1892) in
1892, taking effect in January 1893, made significant

changes in the Judiciary.

3.2 POPULATION CHANGES DURING THE HCNAECHY

As the nineteenth cenctury progressed, the population of
the Islands became nore ethnically diverse and ethmically
stratified. Through 1853 the pcpulation was primarily
Bawaiian, with less than 2,000 persons of foreignm birth,
mostly £froa England and America (Schmitt, 1968:74-75). 1In
1852, 293 Chinese contract laborers vere imported to work in
the budding sugar industry (Kuykendall, 1938:329). Fronm
tize to time more Chinese were imported, or immigrated as

free laborers, the rate greatly increasing in the 1870's,

is considerable discretion exercised ty authorities and
such discreticn nc doubt systematically biases the
enforcement of the rape law. The actual incidence and
characteristics of rape in Hawaii during the nineteenth
century are unknown and unkncwable and it is extreasely
doubtful that court data are representative.
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until there were 15,301 in 1890 (Schmitt, 1968:75) .59 XNearly
all the Chinese who immigrated were males and they became
favored spouses of Hawaiian vomen vho regarded them as good
providers who were xind to their wives ({(Adams, 1937:95-96).
Adams (1937: 1836-147) estimates that priocr to 1900 twelve to
fifteen hundred Chinese men had entered into marital
relations with Hawaiian vonen.®?®

In 1868 the first Japanese plantation lakorers were
imported. This first group was followed by massive
imgortations in the 1880's to the extent that there vere
12,360 Japanese in the Islands in 1890 (General
Sucerintendent of the Census, 1891). OUnlike the case with
the Chinese, a policy of encouraging importation of Japanese
vomen was folloved, and although the Jafpanese sex ratic vas
also skeved toward males, there were 2,281 Japanese wonea in
1890 (General Superintendent of the Census, 1891). Jarpanese
persons married out of their ethnic group less than any
other ethnic grour and the Japanese group became highly
organized with strong social centrol over its members.

Prom time to time members of other ethnic groups,
Portugese, Germans, Spanish, or Norwvegians were imported to

work in the sugar industry during the last two decades of

59 Many Chinese immigraats did not remain in the Islands.
Adams estimpates that in all about 40,000 Chinese came to
the Islands during the nineteenth century but that cnly
about 20,000 remained in 1900 (Adams, 1537:145).

60 Adams includes in this figqure both legal marriages and
relationships without legal sancticn.
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the nineteenth century. Members of these grcups tended to
come as parts of entire families.®! Pcpulation figures, by
sex and ethnicity, are presented ian Table 2.

More important than the ethnic and sex distribution of
the population in influencing matters of law and law
enforcement was the emergence cf an ethnic stratification
system and the location of members of ethnic grcups in that
systen.

The top of the class structure in Bawaii was shared by
hacles and by a small group of Havaiians, mostly of chiefly
descent, who had been alble to retain some wealth and power
in the newv political and econonic systea. O0f course the
Monarch was Hawaiian, so considerable nominal power was in
the hands of Hawaiians until the Monarchy ;as overthrown by
American businessmen in 1893.

Large scale coammercial development was primarily a haole
activity, haoles being the leaders in the develapment of
commercial agriculture, trading, and the establishment of
vholesale stores. After the negotiation of a treaty with
the United States in 1876 providing for recifgrocal
tariff-free importation of raw agricultural goods and
certain other commodities, the sugar industry became so
successful that rlantations and their associated support
services, agents, and banks became the economic base for an

emerging haole oligarchy that sccially and economically

61 A brief hiétory cf each ethnic to come to the Hawaiian
Islands 1s presented in Lind and Hormann (1982).



TABLE 2

Population Figures by Sex and Ethnicity
for the Kingdom: 1853-1884 (1)

CENSUS
YEAR HAWAITAN CNINESE PORTUGESE OTHER FOREIGN. TOTAL
M F M F M F M . F M F
1853 37079 33940 364(2) 0 -- -- 1367(3) 338 38810 34278
1860 35379 317058 810(2) 10(4) -- -- 1310(3) 586(3) 37499 32301
1866 31067 26698 1096 110 -- -- 2232 756 34395 27564
1872 27355 24176 1831 107 367 28 2097 936 31650 25247
1878 25116 22392 5685 231 378 58 1350 1201 32529 23882
1884 23623 20609 17068 871 5239 4138 5609 3421 51539 29039
(1) The source for these data is The Census of the Hawaiian Islands: 1853, 1860, 1866,
1872, 1884. , ‘
(2) The source for this figure is Eleanor C. Nordyke, The Peopling of Hawaii, Honolulu:
University of Hawaii Press, 1977.
(3) This figure is derived using the census figure minus the Chinese.
(4) This is an estimated figure.

g0T1
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dominated the Islands into the 1950's.%2 Not all haoles,
hovever, wvere part of the emerging haocle urrerclass. As
there had been prior tc 1850, there was a portion of the
hacle populatica comprised of beachccombers, vagabonds,
adventurers, alcocholics, and the like, that enjoyed little
respect cr power.

The Hawaiian population was also sharply differentiaced.
Some ali'i retained their wealth and prerogatives through
their institutionalization in the newvw legal and political
system. But the mass, of commoner descent, held little
power. ¢The franchise was extended to commoners by the
written constitutions (Hawaii, 1840, 1852, 1864, 1887) but
there was a property requirement established in 1887
(Havaii, 1887). ©Women formally lost the franchise in 1850
(Hawaii, 1850b) Lty statute, and in 1852 (Hawaii, 1852) by
constituticnal provision. The commoner Hawaiian appears to
have had little influence in governzental affairs.

Although haoles did not numerically dominate the
legislature, they held most of the ministerial fositions
vhich were of prime influence in both legislative angd
executive policymaking and affairs.%3 Haoles also held the
most important Jjudicial posts during the Monmarchy. Of the

seventeen men who were justices of the Supreme Court between

62 See generally Davws (1968) and Fuchs (1961) €for this
history.

63 Puchs (1961) states that only about one fcurth of the
Monarchy cabinet ministers had any Hawvaiian blood.
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185264 and 1892, fifteen were haole, one was Hawaiilan and
one was Part-Hawaiian.s6S

Chinese immigrants, nearly all males, rapidly moved out
of plantation work as their lakor contracts expired and
became small merchants. Although the size and complexity of
their enterprises did nct match the haocles, nevertheless
many were fipancially successful and the Chinese prospered
as a group, although not socially accepted by the haoles.

Japanese, the other large populaticn group in the Islaands
at the end of the Monarchy, vere late immigrants and in 1892
were still nearly all occupied c¢n the rlantations and were

not participants in public life.

64 Between 18430 and 1852 the King wvas the chief justice of
the Supreme Ccourt and the four asscociate justices were
Hawaiian. In actuality, after the establishment of the
Superior Court of Law and Equity with William Lee as
Chief Justice in 1848, the all Hawaiian Suprerme Court vas
of symbolic significance cnly.

S In order to assess the importance of this fact it should
be remembered that the Suprese Court was not only the
highest agpellate court but also the trial court for
felonies and major civil suits on Cahu and that the
Supreme Court justices went individually to the other
islands to, in ccanjunction with the local circuit judges,
hold terams of court in these circuits. Thaus,
individually or ccllectively, the justices of the Supreme
Court presided over the upper level court business in the
Islands.

The Hawvaiian justice was John Ii, who sat on the Court
from 1852 to 1864. The Part—-Rawaiian was R.G. Davis who
sat froz 18684 to 1868.
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4.3 THE EBMERGING PATTERN OF RACE RELATIONS

Lind (1954:1) has observed that Hawaii was, in the
mid-twentieth century, neither a "racial paradise"™ as touted
by some commentators, nor a racial hell as others contended,
"but probably holds a little bit of both.™ He wvas referring
to the complex relations of race in Hawaii vwhich
sisultaneously exhibited contradictory elements. On the one
hard Hawaii featured as anm impcrtant part of its civic
culture a "race doctrine," "code," or set cf "race mores,"
(cf. Adams, 1934) vhich promoted racial eguality aad which
did not sanction, or negatively sanctioned, the grosser
forms of institutional and personal racial discrimination
and prejudice that characterized many plural societies.

This doctrine, which grew out of specific historical
circuastances and social relations, mcre or less prevented
new circumstances and social relations, with more racially
antagonistic potential, from solidifying the ethanic
stratification structure into a set of immutable castes.

Oon the other hand, more subtle forms of personal and
institutional raciss have been rampant in Hawaii. Class
" exploitation, syncnymous with ethamic exploitation at times,
has been a major feature of the economic system. Pormidable
social and ethnic bcundaries have at times separated the
races and have limited the opportunities of those among the

less favored segments.
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One of the strengths of the sociology of race relations
as it has been develcped in Hawaili by scholars of "Chicago
School® training {(cf. Adams, 1937, 1954; Glick, 1981;
Hormann, 1950; Lind, 1938) has Lkeen the atteapt to locate
the sources of patterns of race relations and sgurces of
race ideoclogy in the historical experiences, particularly
the economic relations, of the participants.

Adams (1937, 1934) proposed that the aforementioned
doctrine of racial equality which has characterized Hawaii
had its genesis in the earliest of the contacts of white
foreigners with Hawvaiians. His thesis was that the
circunstances of both the carly white traders, explorers,
and residents, and the Hawaiiané in the first decades after
contact led to the establishment of social patterns of
nutual respect and tclerance. Adams cites the need and
desire of the foreigners for trade, the desire of the
Rawaiians for foreign goods, the power over and =monopoly oa
trade held by the Hawaiian King which necessitated the
recognition of his status and acthority by foreigners, and
the desire of the Kirpg for the services of foreigners as
influences in the development of the racial doctrine.
Perhaps most important to Adams was the phencmenon of
emancipation from home-country racial conceptions of early
hacle men arriving in Hawaii whc were cut off from honme
country social institutions and family. Their freguent

marriages to female Hawaiian chiefs, which elevated their
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o¥n status, gave ther an investment in egalitarian race
relations for themselves, their wives, and their children.
The number of high status white males with such links, and
the interests of their "hapa-hacle" (half-white) children
strongly militated against the drawing of a strict color
line and the complete subjugation of the Hawaiians. It wvas
rutually advantageous fcr foreigner and Hawaiian alike to
adopt a ritual of egalitarian relaticms. This ritual and its
acconpanying ideational elements set a fundamental pattern
of constraints on etknic polarization and subjugation in
Hawaii, which, despite such innovations as the plantation
system and a program of non~white labor iamportations muted
putlic expressions ¢£f racial antagonisa.

Adans contended that the arrival of the American
missionaries in 1820 posed the first substantial threat to
the incipient rituals of race eguality. Missionaries
brought their wives with thea and "established white fapmily
life with Nev England standards."™ This, along with the
hacle families being establishd by the hacle business amen,
Adams proposed, presented the pcssibility of the
establishment of a segregated white social group, noras
against interracial narriage; and the adogtion of the
typical American racial code. However, elements of
missionary ideology along ¥ith other circuamstances led to
missiocnary acceptance of incifpient racial patterns and

indeed they came to support the native order and native
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authority against the depredaticns of some of the more
oprortunistic hacle residents and predatory foreiga nations.
Adams {1954:151) points out that the typical pattern around
the world was for "white explociters and irresponsible
transients™ to break down a native order, then cite its
breakdown to enlist the assistance of their national
governments in taking control. <Certainly these forces were
at work in Hawaii, but the missionaries resisted such
efforts in the 1830's and 40's, in part by promoting a new
political legal order which could be locally controlled and
vhich would not give excuse for foreign nations to take
control theaselves.$6

The major challenge in the nineteenth century to Hawaii's
race doctrine was the emergence of planmtaticn agriculture.
This political-econocric system cf commercial land
utilization and labor recruitment and control led the
planters of Hawaii "to import pnumerous mnon—-white labor
grcups, and then to impose upon ther various coercive
controls, including a rigid system of occupaticnal and
residential segregation."™ (Lind, 19S4:3) Class and race cane
to be nearly coterminous phenomena. A small haole elire
associated with plantation agriculture, many the descendants
of nissionéries, economically and socially dcminated the
Islands; a few Havaiians of ali'i backgrcund were socially

accepted by this group. The remainder of the population:

66 This is not to say that the nmissionaries were not
promoting their cun interests in so doing.
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Hawaiian commoner, Chimese, and Japanese constituted an
ethnically differentiated underclass pot admitted to polite
society. &7

Nevertheless, the planters were unable to keep their
lator force on the plantations, all labor contracts being
for a fixed pumber of years. The Asians, first the Chinese
and then the Japanese, left the plantaticns to move to the
cities, often recoming small entrepreneurs, laborers, and
craftsmen. This process, beginning ir the late nineteenth
century and continuing in the early decades ¢f the twentieth
century, had its own social consequences and implications

for rape law which will be discussed in succeeding charters.

3.5 RAPE PROSECUTIONS 1850-1892

The procedure by which rape cases entered the courts and
vere tried by them was invariant over the period 1850-1892
as established by the Act to Organize the Judiciary of 1847
(Eavaii, 1847). The process began with a coaplaint to a
police officer or the sheriff. The accused, if known and
aprrehended, was taken almost immediately before a District
Court or Police Court magistrate for preliminary examination
wvherein wvitnesses were called and a determination was made

if probakle cause existed to believe that, on the evidence

6? Some smaller ethnic groups of European ancestry,
Portugese, Norwvegian, Spanish, and German were in the
ambiguous positiorn of not being accepted by the haole
elite, yet being regarded by themselves and others as
superior to the Asians.
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adduced, a jury would convict the aécused of the crime
charged. (Bawaii, 1847: art.2, Chap. 2, Sec. 23) If so, the
magistrate coazmitted the accused for trial at the next term
of the Circuit Court for that island. The notes of the
cogritment proceedings were retained and fcrwarded to the
attorney general vhc drew up as indictment against the
accused. The indictment was presented to the presiding
justice of that term of court vho, after reviewing the
evidence found either a "“True Bill"™ or "No Bill." If a true
bill was found, the case was placed on the criminal calendar
for that term of court. At the appoirted time the defendant
was brought to court and arraigned. He entered his plea, and
the trial, if a not guilty plea was entered, began. If the
defendant was convicted he could appeal or points of law to
the Supreme Court em banc, but of course he would be mindful
that the presiding judge at his trial would be one of the
three Supreme Court justices making the appellate decision.

The judiciai records of the Monarchy period have been
kept in amazingly complete and good condition and are held
in the Archives of the State of Hawaii. 1The case files, in
varying conditions c¢f completeness, exist for nearly all
cases processed akove the District and Police Court level.%?
Por criminal cases, records of nearly all misdemeanors

aprealed froa the lower courts exist, as well as records of

68 These include the records of the "local Circuit Courtn
vhich had "at chambers"jurisdictica over certain types of
appeals and other matters that could be processed without
a Jjurye.
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nearly all felonies, such as rare, ccmmitted for trial by
the lower courts.

The total number of c¢ircuit and Supreme Court criminal
case files held by the Archives is approximately 6,527, of
wvhich 1,665 are for the Pirst Circuit (Oahu), 1,211 are for
the Second Circuit {Mauwi, Molokai, lLapai),®9 2,420 are for
the Third Circuit (Hawaii), and 1,231 are for the Fourth
Circuit (Kauail, Niihau). Using existing subject matter
codings of these cases, all cases involving a charge of
rare, assault with intent to commit rape, and carnal atuse,
vere identified.?°

The remainder of this chapter will first examine the
statistical characteristics of rape prosecutions during the
Monarchy. Second, it vwill examine hcv scme of the key
prcblematical issues in rape cases were handled, and fipally
the chapter will examine the second eriscde of "crisis™ over

a rape case in Hawvaii.

89 The records for approximately 450 cases prosecuted cn
Maui wvere apparently lost durirg shipment sometime in the
past. The lost cases are not random since the cases were
arranged and roxed alphabetically. The last files vwere
of cases wherein the defendant's last name began with the
letter "M" or "N." At least three of the rare cases lost
here have been recovered by searching the court minute
books.

?0 A project funded by the Naticnal Endowment for the
Humanities (Grant No. RS-0040-79-0573) sponsored by the
Judiciary of the State of Hawvaii had, during 1979 and
1980, coded the subject matter of these cases for
computer retrieval. The author was a research associate
in that project. The cases of the First Circuit had
previously beem coded by Prcfessor Harry V. Ball of the
Department of Sociology, University of Hawaii (Manoa).
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3.8.1 Characteristics and Patterns of Rape Presecutions

Two sources exist from which we can draw statistical
information concerning the characteristics and patterns of
rape prosecutions during the Mcparchy. First, from 1853
through the end of the Monarchy, the Chief Justice made
rerorts (anoual from 1853-1856 and biennial from 1858 to
18S4) to the legislature on business done by the courts.??
These reports give, from 1849 to 1885, the number of
criminal trials and comnvictions, and from 1886 to 1892 the
nusber of committals, convictions, and acguittals. The
number of commitment proceedings in the Police and District

Courts are also reported.

?T The reports of 1853, 1854, 1855, 1856, and 1858 are
titled ™Annual Report of the Chief Justice ..." Since the
report is to the legislature of the year indicated it
covers the court business for the prior calendar year.
Even though the report of 1858 is labeled the "Fifth
Annual report ...", it covers the years 1856 aand 1857.
Beginning in 1860, the reports are titled "Biennial
Report of the Chief Justice ...". The statistical
mraterial for the reports was compiled froam reports by the
judges of the other circuits. The level of detail varies
from time to time, probably representing the interest or
lack thereof of the chief justice in statistical
material. There are cbvious errors in some of the
reports. Por examrle, as is evident in ccmparing Tables 3
and 4, the reports show no rape cases in years im vhich,
based on the existence of a case record, such cases
Clearly exist. In addition, summary takles in the reports
often do not correspond vith partial taktles.
Nevertheless, the data in these refports are presented
since they do show the general level of rape prosecutions
and they do support the contention that the case records
used in this study very nearly approximate the total
population of cases in the circuit and supreme courts for
the period 1850 to 1892.
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The second source of statistical information is the case

records themselves. Using the rreviocusly discussed indexes
alcng with selective searches of the Circuit Court ninute
bocks it was possible to locate 82 cases involving 84
defendants?2 wyhich were committed to the circuit or Sufrene
Courts in which the charge was rage, assault with intent to
ravish, or carnal abuse.?3 Each of these cases was examined
ané coded regarding its procedural history the
characteristics of the victim and defendant, the details of
the behavior involved, the dispcsition, and sentence if any.
Analysis of these data provide a rather complete picture of
the enforcement by the courts of the rape law of 1850 in the

first 42 years after its passage.

72 Only one case, King v¥s. Ahsing, Kipig, and Ahchee,
involved multiple defendants.

7?3 "Assault with intent to ravish" is the offense defined in
Section 3 of Chapter II of the Pernal Cocde of 1850
(Havaii, 1850), and appears syanonomous with "attempted
rape” which was occasionally used bty lawv enforcement
officials interchangeably with m"assault vwith intent to
ravish™ or ™assault with intent to rape." Since it
appears to be the more correct, "assault with intent to
ravish®™ is the term used in the following discussion.

Carnal abuse is ipntercourse with a girl under ten. It
is defined in Section 2 of Chapter II of the Penal Code
of 1850 (Hawaii, 1850). In addition, the Penal Code of
1850 defines the crime of "burglary with intent to rape™
in Section 1 of Chapter 14 as part of the gemeral
burglary statute. Two cases of this charge vere
discovered throughout the Monarchy pericd. Since this
charge is similar to assault with intent to ravish and
since the small number of cases do not merit separate
treatment, they are combined with the cases of assault
with intent to ravish for statistical purposes.



115
As a preliminary step, it is useful tc ccmpare the

enforcement statistics from the chief justice's reports and
those from the case files. Such a comparison reveals not
only the level of discrepancy betveen the two sources, but
also the distributicn of types of cases (rape, assault with
intent to ravish, carnal abuse) by time period. Table 3
presents the biennial distribution of cases reported by the
chief justice, and their dispositions, for all the Circuit
Courts of the Kingdom and the Supreme Court from 1850 to
1882.
The table shows 39 cases in which the charge was rape, 28 1in
wvhich it was assault with intent to ravish, and one case in
which the charge was carnal abuse of a girl under ten. The
rate of conviction was 51% for rape and 79% for assault with
intent to ravish. The one case of carmal abuse 4did not
result in a conviction.?* The table also reveals a gradually
increasing aumber cf cases in the courts. During the first

decade (1850-1859) there were orly seven cases Lbrought to

What is commonly referred to as "statutory rape,™ that
is sexual intercourse with a girl ten or over and under
fourteen was cripinalized in Hawaii in 1864 (Bawaii,
1864) . Statutory rape is not dealt with in this
treatment of rape law in Hawaii because, although it
legally is a type of rape, defining am age belowv which a
girl may not give consent, in the view of the community
it constituted a quite different phencmenon tham forcible
attacks on women and girls and sex with girls under ten.

74 The reports of the chief justice dc not distinguish
between cases that resulted in a decision of acguittal
and those for which a "No Bill" or "Nolle Pross" was
entered. Thus the reported conviction rate is for all
cases commzitted tc the court, not only those resulting in
a trial and decision or a guilty plea.



TABLE 3

DISTRIBUTION BY YEAR AND OUTCOME OF CASES OF RAPE, ASSAULT WITH INTENT TO RAVISH, AND CARNAL ABUSB
IN THE CIRCUIT COURTS AND SUPREME COURT OF THE KINGDOM: 1850-1892*

Biennium Ending 51 53 55 57 59 61 63 65 67 69 71 73 75 77 79 81 83 85 87 89 91 97'* Total

OFFENSE TYPE

_Rape
Convictions 2 2 4 11 1 1 1 2 1 2 2 20
Acquittals 1 1 3 2 2 1 3'1 311 19
Total Cases 1 1 2 2 4 4 1 1 2 3 22 443 313 39
Asslt W/I Révlsh
Convictions 1 1 1 2 211 2 21125 22
Acquittals 2 11 2 6
Total Cases 1 1 21 3 3 11 2 211 45 28
Carnal Abuse
Convictions
Acquitals 1 1
Total Cases 1
All Types
Convictions 3 2 4112231111433 127 42
Acquittals 1 1 5 1 12 2 1 I 13 3 2 25
Total Cases 11 3 2 41 6 2 3 4 313246 44359 68

*From Biennial Reports of the Chief Justice. The reports of the Chief Justice usually report
the statistics by circuit and also a summary table for the whole kingdom. The two sources

are often inconsistent in that the partial talbes do not sum to the summary table. This table
is a compilation made by the author of the partial tables.

**One year only.

911
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the courts; in the decade 1882-91 there were 24 cases in the
courts.

Table 4 presents the sane information as Table 3 except
that the data vere compiled froas the individual case
records. Compariscn of the two tailes reveals substantial
discrepancies. Table 4 shows 33 cases of rape, 47 cases of
ascault with intept to ravish, and 4 cases of carnal atuse,
or a total of 84 cases compared with the tctal of 68 cases
rerorted by the chief justice.

The sources of the discrepancies are unknown and unlikely to
be discovered since chief justices left no details on hovw
their statistics vere compiled. However, the statistics
coppiled from the actual case records are clearly
individually identified. The follovwing analysis will rely
on the data compiled from the case records.

The first question we might ask about rape prosecutioas
during the Momnarchy period is whether they vwere primarily am
urtan phenozena. If so, we would expect to find most of the
prosecutions in the first circuit, the island of Oahu, which
includes Honolulu, the only major city. The other three
circuits can be fairly characterized as completely rural
vith only a few villages and towns. The distribution of
cases across islands is as follcws: Pirst Circuit (Oahu),
29,7S Second Circuit (Maui, Nolokai, lanai), 14; Third

Circuit (Hawaii), 25; and fourth circuit (Kauai, Niihau),

7S Two of these cases actually came from the Fourth Circuirt,
one on appeal and one cn a change of venue.



TABLE 4

DISTRIBUTION BY YEAR AND OUTCOME OF CASES OF RAPE, ASSAULT WITH INTENT TO RAVISH, AND CARNAL ABUSE

IN THE CIRCUIT COURTS AND SUPREME COURT OF THE KINGDOM: 1850-1892*

Biennium Ending 51 53 55 57 59 61 63 65 67 69 71 73 75 77 79 81 83 85 87 89 91 92 Total
OFFENSE TYPE
Rape
Convictions 1 31 211 1 1 1 14
Acquittals 2 11 4
No Bill/Nolle 1 11 2 1 1 1 1 9
Unknown 1 1 2 1 1 6
Other
Total 2 4 31 41 3 11 3 2 1 31 1 33
Asslt W/I Ravish
Convictions 1 1 2 1 11 3 2 6 25
Acquittals 1 1 2 1 1 3 1 11 12
No Bill/Nolle 2 1 1 1 6
Unknown 1 1 1 3
Other 1a% 1
Total 1 4 2113 31 3 2 6 2 3 7 47
Carnal Abuse
Convictions 1 1 1 4
Acquittals
No Bill/Nolle
Unknown
Total 1 1 1 4
Alltypes
Convictions 1 31 3111131112 3 1 3 6 43
Acquittals 1 3 2 1 1 3 2 21 16
No Bill/Nolle 1 11 21 2 11 1 2 1 15
Unknown 11 3 11 1 1 9
Other 1%+ . 1
Total 1 2 4 31 8 3 4 2 4 4 41 3 4 7 5 5 8 84

*PFrom case files, Archives of Hawaii

**Defendant absconded

8IT
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16. Although more cases appear on Oahu, it is closely
follovwed by Hawaii which is the largest aad was the most
rural of the Islands. We see, then, a distribution of cases
across all the islands without any single, island having a
monopoly on rape preosecutions.?6

Given the ethnic diversity of the population it is also
of interest whether any patterns exist regarding the ethnic
diversity of the defendants and of the victims. Table 5
presents frequency o¢f ethnic cosbinations of defendants and
victims. The marginals provide the frequesncies cf defendants
and victims of each ethnicity.

The majority of the defendants, 57.1%, were Hawvaiian or
Part-Hawaiian, followed by Chinese at 22.6% and haoles at
13.1%. Victims also tended to be Hawaiian or Part-Hawaiian
with at least 63.1% belonging tc that ethnic group. There
were probably more Hawaiiam victiss among those whose
etbnicity could not te determined from the court records.
The prevalance of Bawaiian and Part-Hawvaiian vomen as
victins no doubt reflects in large part their prevalence
amcng the female populaticn. Table S alsc reveals that the
modal ethnic ccmbination of victim and defendant was

Hawaiian-Havaiian, the next ccmbination being Chinese

76 Actnally it is possible to rather frrecisely locate the
district of origin of each case by reference to the
District Court from which it was committed. Inspection
of these data reveals wide dispersal of place of origin
within each island. These data are not presented since
such detailed geographical analysis is not the focus of
this research.



FREQUENCIES OF ETHNIC COMBINATIONS OF DEFENDANTS AND
COMPLAINANTS IN RAPE, ASSAULT WITH INTENT TO RAVISH,

TABLE 5

AND CARNAL ABUSE CASES IN THE CIRCUIT COURTS AND

SUPREME COURT OF THE KINGDOM: 1850-1892*
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Ethnicity of

Ethnicity of Defendant

ngglainant South
Haw'n Haole Chinese Port. Japse Sea Isl. Total
Haw'n 44.0 6.0 13.1 63.1
(37 (6) ¢5)) (53)
3.6 6.0 1.2 10.7
Haole Gy ) @) (9)
. 0.0
Chinese (0)
Japse . W 3.6 4.8
P (1) (3). 4)
2.4 2.4 4.8
Port. ) ) (4)
South 1.2 1.2
Sea Isl. 1) (1
6.0 1.2 4.8 1.2 1.2 1.2 15.5
Unknown G) @ 4 @ 1) (1) (13)
57.1 13.1 22.6 3.6 1.2 2.4 100.0
Total 48) a1 @19 @3 @ @ (84)

*From case files, Archives of Hawaii. Cell percentages based on the

entire table.

**This figure inclides the case in which three Chinese were charged
with the rape of one Hawaiian woman. She is counted as a victim

three times.
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defendant and Hawaiiaa victim, and the other numerically
significant cosbination, being haocle defendants and Havaiian
victinms.

The ethnic combinations revealed are not readily
interpretable. Given the long time period under
examination, the continuocus shifting c¢f the population, and
the small number of cases, the calculaticn of expected
frequencies of the appearance of meabers of differemt ethnic
grcups as defendants or victims is probakly onjustified.
Nevertheless, the spall number of cases involving haoles as
defendants (only 11 in 43 years) is curious. The nany
seamen associated wvith wvhaling trade up until the mid 1860°'s
alcne would suggest that sexual attacks would not be
infrequent, particularly as resentment arose over missionary
inspired programs tc limit the sexual accessibility of
Hawaiian women. One explapation, of course, would be
discriminatory law enforcement. Haoles, being the dominant
group, vere less likely to be prosecuted for rapes. This
may be true, but oan the other hand, it must Le recalled that
the lower level lav enforcement apparatts and courts vwere
predominantly staffed by Hawaiians. Is it reascnable to
suppose that these Hawaiian officials; resgonsible for the
entry or non—entry of a case into the criminal justice
systea, were more lenient toward haoles raping Hawaiian
wosen than they were toward memkters of their own group? Or

is it possible that Hawaiian vomen were reluctant to
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cosplain against haoles or the matter was settled in sonme
other way such as by the payment of money as coampensation, a
cultural holdover of the o0ld system? Unfortunately no
information has come to light that car answer these
guestions and explain the pattern.

One further victim characteristic is of note, and that is
the age of the victisz. It would seem reascnable to assume
that attacks upon young girls sere nore likely to be
regarded as serious and thus more likely to be prosecuted.
Victim age was not recorded in the majority of cases but it
should be noted that at least 18 of the 82 individual
victims were under 12 and more information wculd likely
reveal more child victims. The youngest victim for which

there is information was three years old.

B.3.2 Case Dispositions
In order to see the varieties of dispositions of rare,
assault with intent to ravish, and carral abuse cases, it is
necessary to take a closer lock at Takle 4. Once committed

by District or Police Court there are only three possible
dispositions for a case: first, it can result in a
conviction by guilty plea or verdict; second, it can resulc
in an acquittal after trial, or third, it can be nolle
prossed or a "No Bill" found. Unfortunately, there is one

further disposition that must be used and that is

"disposition unknown" due to incoapleteness of the records.
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There are nine defendants among the 84 for whom the
disposition is unknown.??

The first observation with regard to convictioas and
acguittals is that plea bargaining, as indicated by a guiley
plea to a reduced charge, was nct a frequently used method
of disposing of cases. Cf the 84 defendants only two pled
gquilty to a lesser offense; one pled to assault with intent
to ravish on a carnal abuse charge and one pled to assault
with intent to ravish on a rape charge. Two other
defendants, both charged with assault with intent to ravish,
pled guilty to the original charge.

The most conmon merhod of disposition of sexual attack
cases was by Jjury trial. Excluding the four guilty pleas,
the fifteen nolle pross?!s or no bills, the nine cases for
which the disposition is upknown, and the one defendant who
never came to trial because he absconded, there rermain 55
defendants whose fates were decided by jury trial. There
vere no bench trials. Seventeen defendants were tried for
rape resulting in thirteen convictions and four acquittals.

Three of the convictions were fcr lesser offenses.

77 One cannot assume that the cases for which the
information is incomplete are representative of the
population as a vhole-—-that they are a random selection.
The likelihood of a record of the disposition being
missing is inversely related to the number of stages the
case went through. If a case wvent clear to a jury trial
many documents were generated and they were less likely
toc be lost. If a case was nolle prossed, however, note
of that fact may not have been recorded. It is likely
that most of the nine cases with incomplete information
were terminated early by nolle pross cr .no bill.
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Thirty-five trials were held fcr assault with intent to
ravish, resulting in twenty-three convictions and twelve
acguittals. Pour trials vere held for carnal abuse
resulting in one coanviction on the original charge aad three
copvictions on the lesser offense of assault with intent to
ravish. Of the entire 55 defendants, 72.7% (40) were
convicted of the original charge c¢r of a lesser offense.

Of interest is the guestion of how foreign and native
juries responded to sexual attack charges. It should be
recalled that Hawaiians and Part—-Hawvaiians were entitled to
juries of natives. and that foreigners vere eantitled to
juries of foreigners (which in frractice meant haoles). It
maight be expected that natives would be unlikely to coavict
each other given the foreign origin of the legal system and
the criminal definition at issue. Excluding three "not
guilty" verdicts directed by the court, there were 52
defendants for whom a jury decision was made. Twenty—-four
foreign juries convicted nineteen times for a conviction
rate of 79%. 1Iwenty-eight native juries convicted twenty
times for a conviction rate of 71%. Thus it appeared the
Havaiians wvere nearly as likely to convict another Hawaian
as the foreigners wvwere a member of their group. But, vere
the foreigners all of the same group? Not at all. These
twventy-four all hacle juries convicted four haoles, twelve
Chinese, one Portugese, one Jaranese, and one South Sea

Islander. They acquitted three haoles, one Chinese, and one
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South Sea Islander. So, they convicted cnly four of the
seven members of their own grouf to come refore them and
convicted fifteen of the seventeen non-haole foreigmners.

If anything can te concluded, it is that native jurors
were more likely to convict members of their ovwn ethnic
grcup for rape and related crimes than were the haole
jurors.

The last statistical item we wish to examine are the
sentences. Since, rrior to 1850, the sentence for rape was
a $50.00 fine and fcr attempted rape a $25.00 fine, it is of
interest to examine the actual sentencing practices under
the new 1850 statutre, which provided up to life imprisonment
for rape, up to five years for assault with intent to
ravish, and either death or 1life in priscm for carnal abuse.

Table 6 presents the distribution of sentences on
convictions for rape, assault with intent to ravish, aand
carnal abuse. Calculating the ocne life sentence for rape at
25 years, the average sentence for rape coanvictions vas 7.7
years with a range of one year to life in prison. The
average sentence for assault with intent to ravish was 2
years and 4 months with a range of from one week7?8 to S
years in prison. The only person convicted of carnal abuse
received the sentence of life in prison rather than the

death penalty.

78 This sentence vas received by a thirteen and a half year
old boy.
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TABLE 6

DISTRIBUTION OF SENTENCES ON CONVICTIONS FOR RAPE, ASSAULT
WITH INTENT TO RAVISH, AND CARNAL ABUSE: 1850-1892*

Offense
Rape Assault W/I Ravish Carnal Abuse
Sentence +# Cases Sentence # Cases Sentence +# Cases
Life 1 5 7 Life 1
10 3 3 4
7 1 2% 1
S 3 2 4
3 2 1% 2
2 1 1 6
] 3
1 month 1
1 week 1
Total Cases** 11 29 1

*From case files, Archives of Hawaii
**For one case the sentence is unknown.
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5.4.3 Qualitative Aspects of Rape Prosecutions Dauring the
Honarchy

Thus far we have relied almost exclusively on
quantitative analyses cf the prosecutions for rape and
related sex offenses to shov the emerging asfpects of rape
law enforcement. However, of egual importance to the
nusbers, especially with respect to later impact was what we
lateled in the first chapter the "culture of law" that vas
being established in the courts as rare cases came to then.
It is necessary to discover what kinds of principles and
practices were being established by the nineteenth century
piaoneers of rape law enforcement as they rrocessed cases.
These data can only come from a clcse reading of the case
records, and even there data are frustratingly incomplete
not only due to the incompleteness of scme of the-files but
also due to the infrequency with which judges, prosecutors,
and defense lawyers left explantions of their actioans in the
records of trial courts. During the entire period being
scrutinized in this sectiocn, only two defendants, omne
convicted for rape and one convicted for atteampted rape,
cozpleted appeals to the Supreme Court en banc resulting in

vritten opinions on points of rape law.??

79 These two cases were King ¥s. Heinrichs
59)

(3 HAW. 40) in
1867 and RKing vs. Erickson (5 HAW. 1

in 1884.
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Nevertheless, the case records, despite sone
incompleteness, are a valuable source on emerging rape law
as practiced.

The notes of evidence produced by the District or Police
Court justice of the cosmitment proceeding sometimes have
been preserved, and often the trial judge's and/or court
clerk!'s notes of witness testimcmny at trial are contained in
the case file. .These potes are nct, cf course, verbatim,
but they do provide a rather detailed record of the witness'
testimony and the ccurt proceeding in general. The notes
record the answvers of the witness' but they do not record
the gquestions of the examiner. Nevertheless, cne can
readily infer from the answers givem by the witnesses, both
on direct and cross-examination, the kinds of issues and
evidentiary points seen by both the prosecution and defense
to be important to their cases. So, given the lack of
precedent cases, some incompleteness of records, the sszall
nasber of cases, and the inevitable change of judges and
lavwyers over the long time period being examined, there is
difficulty in deteraining the case lav of rape or even
patterns of rulings. But it is possiltle to rather clearly
discuss the kinds of issues and points advanced by the legal
actors in cases.

But before examining specific issues in rape cases it is
useful to point out in a general way the hegemony of haole

personnel and Western precedent in the cases. First, as was



129
pointed ocut above, nearly all of the trial court judges vwere
haoles vho had either been traimed in American, English, or
European law schoocls or who had "read law™ under a Western
trained lawyer. So, except for Jchn Ii and R.G. Davis, a
Part-Bawaiian, all judicial decisions at the trial court
level vere made by non-BHawvaiians. There were both haole and
Hawaiian judges at the District and Pclice Court levels,
responsible for comaiteent proceedings, but the extent to
which the Havaiian judges differed in their conceptions and
practices from the haoles is unkmown. Likewise, many, if
not most, of the lawyers who aprear in the case records as
involved in rape cases vere haoles. Some Havaiian lawyers
do appear as ccunsel or co-counsel in cases.®9 In addition
to the dominance of haoles note must be taken of the
complete dominance of males in official roles on rape cases.
No woman appears in any rape case in any rcle other than
victim or witness. There were no women judges, lawyers, or
jurors. The ability of women tc perfcrm in official public
roles in the indigencus Hawaiian culture was not

incorporated into the new Western legal system.

80 See for example, King vs. Nee (1854) in which D. Kaauwai
appears as co-prosecutor and Kamaea appears as co—defense
counsel. Some other cases in vhich Hawaiian lawyers
appear are King vs. Hume (1858), King vs. Kaaimpano (aka
Bale) (1862), King vs. Kawaipo (1872), King vs. Kaailaau
(1875) , King vs. Liwai Kaawa (1887), Ring ¥s. ¥ahiai

(1868), King vs. EBuahalahua (1870), King ¥s. Henry Moore
(1881), Xing vs. Waiwvaiole (1883), King ¥s. Naleihaole
(1883), Ring ¥s. Kaahai (1885), King vs. David Kalamaia
(1885), King vs. Manuel Tavares (1891), King ¥s. Kong Fat
(1892), King vs. Ahona (1892).
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Besides personnel, haole legal hegemony is demonstrated
in the references and cases cited by lawyers and judges in
rape trial proceedings. XNc mention was ever found in any of
the case materials cf traditional Hawaiiam practices for
control of rape or indigenous concertions of the act.
Rather, all citations that were made were to English and
American treatises and cases.?®!

Given the dominance and predcominance of male, haole,
Western-trained lawyers and judges in the processing of rape
cases, the existence of a legal system designed from
Anglo-american models, and a rape statute Ltorrowed fros
Massachusetts, it is not surprising that the specific issues
vhich animated rape cases were indistinguishable from the
issues that arose in cases in the United States. These
issues, broadly stated, involved the behavior and social
status of the rape victim as they related to credibility and
to whether the victinm showed that she had due regard fcr
sexual exclusivity and for giving sufficient notice to the
rale involved of lack of consent by making her utmost
resistance to coampletion of the act. We find, then, that
corroboration, resistance, victim reputation, outcry, and

prompt complaint were important issues in rape cases between

81 Por example, see RKing vs. Ahsing, Kinio, and Abchee
(1855), King vs. Holdem (1867), King ¥s. Heinrichs
(1867), and King vs. Erickson (1888). The most
frequently cited sources are: Greenleaf, Wharton's
Criminal Law, Archibald?s Criminal Practice and Pleading,
Roscoe?’s Criminal Evidence, Chitty's Criminal Law,
Russell cm Crimes, and Blackstone'’s Commentaries.
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1850 and 1892. However, since c¢nly two cases resulted in
Surreme Court appellate opinions, very little precedential

case lav was developed.

B.4.3.1 Corroboration

The reader will recall that the 1850 rape statute
included the provisicn that rape victims vere competent
wvitnesses but that defendants could not be convicted on a
victim!s testimony alone, umcorroborated ry other evidence.
In practice, the corroboration reguirement is difficult to
apply. ©On the one hand it can ke interpreted so loosely
that the slightest independent evidence such as a small
bruise or piece of torn clothing, that corroborates the
victims story is sufficient. Cn the cther hand it can be
interpreted such that each element of the crime must be
corroborated. It is anclear just howv judges during the
Monarchy interpreted the requirement, but it certainly was
an issue in the first rape cases prosecuted in the 1850°'s
and it appears to have Leen rather strictly applied. For

example, in King vs. Aopno, in 1855, the comglainant charged

that 3dono, who was living in the same house with the
conplainant and her mother, raped her while she was
sleeping. The Police Court evidence consisted cf the
testimony of the victim, including the fact that she woke up
and sav the defendant in her rcom, the victim's

blcod-stained petticocat, the testimony of the victim's
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mother to whomr she complained in the morning, and who saw
her bleeding, and the testimpony of a physiciarn who had
examined the victim and stated that there may have been
viclence. 1In additicn there was evidence that the defendant
ran away vhen the victim told him she would ccmplain akout
his crime. Nevertheless, at trial the prosecution nolle
prossed the case after the victim presented her testieony on
the grounds that there was insufficient evidence and that
there vas no vitness other than the victim. This last
reason is an invocation of the corroboration regquirement
evidently interpreted as the need for a witness to the rape
itself before a case could be prosecuted. This is a very
high standard and strict interpretation, indeed, of the
reguirement.

The issue next came up in 1857 in EKing vs. Ahsing, Kinio,
and Abchee, the rape of a Hawaiian woman by three Chinese.
In this case there was eyewitness evidence to at least part
of the rape, but whether actual penetration occurred appears
to have been in doubt., The defense moved for dismissal on
the grounds of no evidence of criminal intercourse, but the
judge denied the. motion saying there was sufficient evidence
for the case to go tc the jury. The jury instructions left
the issue of corroboratiom up te the jury with the simgle
instrucution that by Hawaii's statute no person could ke

copvicted on the testimony of the complainant alone.
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The issue of corroboration arose againp in 1858 in King
¥S. Kaianui in vhich no bill was found due to the fact that
there was no other evidence except the testimony of the
victim.®2 Similarly, no bill was found in King v. Ahu (1860)
in which there definitely was ccrroborating evidence
including extensive medical testimony in the Police Court as
to the condition of the victim. Nevertheless, no bill wvas
found, the prosecutor explaining that there was no evidence
except that of the victim and that it was contradictory.
Undoubtedly many other of the fifteen cases for which no
bill was found or vwhich were nolle prossed were so disposed
of due to their failure to aeet the cocrroboration
requirement. Hovever, such explanations were not recorded.

In Ring vs. Beinrichs (1867) (3 HAW. 40), one of the
cases that vent to the Supreme Court cn appeal, the defense
excepted to the verdict as being "contrary to the law and
evidence." In its written opinion, the Court, in overruling
the exception, noted the fulfillment of the corroboration
reguirement, the testimony of the victim concerning the use
of force, her testircny about sustaining injuries, and her
testimony of proapt complaint all being corroborated by

other vitnesses.

82 It is unclear wvhether the decision was because the
corroboration requirement could not be satisfied, or out
of practical concern about the likelihocd of getting a
conviction.
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In Ring vs. Andrew Fisher (1887) the prosecution tried to

use the corroboratior requirement to its advaantage by
requesting the instruction. "If the jury-from the evidence
believe that the prosecutrix was corrcborated by other
evidence direct or circumstantial they pust convicet”
(ezmphasis added). The record doesn't reveal whether the
court accepted this clever device to turnm the corroboration

reguirement to prosecution advantage.

§3.8.3.2 Resistance

The only factor that differentiates rape fron othe;
sexual activities that may or may not be legal is the
conseant or nonconsent of the wcman involved. The primary,
but not sole, indicator of lack of consent in rape cases has
traditionally been taken to be resistance Lky the victis.
Evidepce of resistance is taken tc indicate the state cf
mind of the victim and also the kinds of signals being given
to the male aggressor as to the woman's consent or lack
thereof. Given the prime value of chastity and sexual
exclusivity in Anglo-American scciety, it was believed that
a woman worthy of the protection of the law should aed vwould
resist to the utmost, atteapts at deprivation of these
values., Resistance involved not only the utaost physical
resistance but also cutcries by the victim if there was any

possibility of mobilizing assistance froam persoans nearkty.
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Recognizing the dcminance of Anglc—-American legal culture
in Hawaii in the 19th ceatury we would expect to f£ind that
here, too, resistance, and outcries, vere imgportant, if not
the most important issue im rape cases.

Resistance and outcry camre up in the very first case to
be prosecuted under the 1850 statute. In King vs. John
Hatchetrr (1851) the victim testified in resgonse to
guestions that she did cry out as the attack was takiag
place. In King ¥s. Aono (1855) noc doubt one of the major
reasons the case vas nolle prossed was that the victia did
npot Cry out even though the victim's aunt was in the next
roca. Resistance wvas a key element in the case of King ¥s.
Heinrichs (1867), the case against the defendant being
strengthened ty one witness who testified that he observed
the struggle and resistance by the victim prior to the rape.
The court notes the resistance and corrctoratica of it by a
witness in its appellate decisicn on the case.

Resistance and outcries were also major issues in King
v¥s. EBrickson (1884) (5 BAW. 159), the other case to result
in an appellate opinion. In this case the defendant was
charged vith attempting to rape an eleven year cld girl in
the bedroom of his hcme in which cther persons vere present.
The victim testified that the defendant held her down on the
bed and put his hand over her mouth while he tried to have
sexual intercourse with her. She did not teétify that she

resisted. She did nct complain of the act until the Tuesday
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following the Sunday evening on which it occurred. The
defense asked that the jury be instructed:

--That to convict it must be shown that the
prosecutrix made known the assault immediately
after it was charged to have been made.

—That it must be shown that the prosecutrix made
outcries if others vere in hearing.

--That by lav a female over ten years of age is
presumed to consent to an assault unless there is
proof of resistance, outcries, and immediate
complaint.

The court refused the instructions and on conviction of
BErickson the defense appealed tc the full court. The
prcsecution argued that while lack of proampt complaint, lack
of outcry, and lack of resistance would presume consent in
the case of an adult woman such was not true in the case of
young girls who were more likely to submit through fear and
confusion. The court agreed with the prosecution, citing
the age of the victir as a "strong element®™ in explaining
her actions, and repudiated the defense contention that lack
of resistance, outcries, and imsediate complaint wvere
conclusively presumptive of consent. But Loth the
prcsecution and the court implied that had the woman been an

adult, a much different standard vould have been applied to

her behavior.

8.4.3.3 Victia Chastity and BReputation
Another key issue that traditionally has emerged in rape
cases is that of the chastity and reputation of the victin.

The behavioral theory underlying this interest is that a
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voman who has given consent in the past to premarital or
extramarital sexual relations and who has not guarded her
sexual exclusivity, is more likely to have given consent in
the case where rape is charged. Evidence of this type is
also regarded as bearing omn the issue of general victim
credibility, the telief being that a wvoman who bas in the
past engaged in such consensual sexual behavior is more
likely to lie than a voman who has scrupuloﬁsly folloved
conventional séxual nores.

We again find that the first rape case to be tried under

the statute of 1850, King ¥s. John Hatchett (18S1) raises

these issues. There 1is testimony by the victim, a Hawaiian
woman, that she was a virgin before the attempted rape. But
there is alsoc testimony by a defense witness that the house
wvhere the alleged attack took place had been pointed out to
him as a "house of ill fame."™ We do not know how the jury
considered this evidence, but it did acgquit Mr. Batchett of
the offense. 1In King vs. Heinrichs (1867) (3 HAW. 40)
medical testimony was introduced which indicated that the
victim had been a virgin prior to the attack and that the
rape was her first sexual intercourse.

Purther insight to court practice comes froam King ys.
Hume (1858). 1In this case the character of the victim was a
ma jor issue. The defense attempted to open up a line of
dquestioning to shovw that the victim had previocusly committed

adultery. The prosecution objected to the guestions on the
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grounds that if the defense wished to prove that the victinm
vas an "infaamous character" it rust be dome Ly "evidence
other than herself.® The court agreed with the prosecution
that 1f the rpoint was to be made it must be done by other
evidence., Similarly, in King ¥s. Papa {(1867) the defense
attempted to introduce evidence on the character of the
victin and vas refused by the ccurt. 1In a fprosecution for
assault and ftattery, Eing vs. Realakua (1861), in which the
facts clearly indicate attempted rape, the defense was
allowved to ask the victim if she had ever committed adultery
vith the defendant.

To sum up, the fipdings about the prevalent issues in
rape cases, it has teen found that rape cases in Hawvaii
during the Monarchy period after 1850 were concerned with
the same kinds of issues that were central in the United
States. There was an instituticnalized mistrust of the
testimony of rape victims in the form of the corroboration
requirement. There was concern that the victip demonstrate
her noncoansent by resistance, as victir characteristics and
circurstances perkitted. There was also at issue the
question of whether the victim had been sexually exclusive.
At the manifest level this went to questions of credibility
and likelihocd of consent; at the latent level the guestion
was whether this woman had demonstrated ty her past conduct
that she had observed conventional norms of sexual

exclusivity and thus deserved the protection afforded by
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rare lav.83

3.5 THE FIRST CRISIS QOF RAPE LAW: PROTECTING NATIVE

CEILDREN FRON HAOLE MEN

At the outset of this study an analytical framework was
presented for crganizing the analyses of critical events in
the history of rape law in Havaii. The model proposes a
roughly sequential series of events and processes beginning
with a "crisis," or "situation," which is the interruption
of the smoéth flowv of habitual behavior. The crisis leads
to attention and focus on the pheromenon. Through symktolic
interaction the participants construct a definition of he
situation. Demands for legal change are predicated om this
definition. Both social structure and culture affect every
step in this process by influencing how and what becoaes a
crisis, vhose attention is engaged, wvhat and whose meanings
and symbols are manipulated in interaction to defime the

situation, and the likelihood that "solutions" to the

83 In at least one case some judicial sensitivity to the
situation of rape victime vas revealed. In 1880 Chief
Justice C.C. Harris refused to find atrue biil on an
indictement of fifteen year-old Ida McShane for perjury in
the second degree. Miss McShane had unsuccessfully
brought charges agaipst J.HB. Hare and Walter Pomroy for
attempred rape and was charged with perjury after her
charges vere dismissed in the Police Court of Wailuku
(Maui). In refusing the true bill for perjury, the chief
justice noted that the case consisted only of the word of
the accusers against the accused, the unlikelihood cf the
girl having made up her story, and the necessity of not
deterring a victim from bringing such charges for fear of
prosecution for rerjury if her story vas not believed.
The case is King vs. Ida McShane, First Circuit Case No.
957.




140
situation or crises will be attempted through law.

The first crisis in the admipistration of the rape lav of
1850 occurred in 1867. Although information about the
details as they relate to some of the elements imn our
framevwork are sparse, it is possible to fcllcw some of the
events and to discern the first develcpment of themes and
corcerns to ke reiterated many times in subsegquent years.

The crisis of 1867 began with surprise and shock at the

outcome of the case cf King vs. Japes Holden. Holden, a

businessgan from San Francisco, vas accused of abductior and
assault witk intent to ravish onm a five year old Hawaiian
girl. Despite strong evidence, which included eyewvitnesses,
the male haocle jury acquitted Hclden.

In an editorial highly critical of the jury, the Pacific
Conmercial Advertiser {January 19, 1867:2) anmnounced that
the "thinking portion of the community was not a little
astonished." The newspaper charged that despite fully
corroborated evidence of the accused's guilt, the jury felt
that the penalty prescribed by the law vwas too severe, and

refused to convict.

Another nevspaper, the Hawaiian Gazette (January 23,

1867) also editorialized on the jury's decision with
respect to this act "most vile and shocking."™ 1It, too,
charged that the jury meabers had been influenced by

"j pproper considerations," to wit, that the defendant was a

foreigner like themselves and the severity of the penalty
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for the crime charged. The Gazette pointed out that the
jury's verdict had aroused the conmamunity.

Given the fact that the newspapers were appealing to
their hacle readerships to condemn the behavior of meaters
of their own group, a difficult task, the rapers asked their
readerships tc perform the mental experiment of reversing
the class and ethnic roles in the crime charged. The
Gazette said:

Reverse the relations of the parties. Suppose the
offense to have been committed ty a poor Hawaiian
upot the child of any juryean who tried the case.
The foreign population might have lynched him. At
any rate the exciteaent and indignaticn would have
been overvhelming., (Hawaiian Gazette, January 23,
1867)

The Advertiser attempted to make the issue even more
imsediate and personal .by asking the foreign reader to
imagine that the victim was "his favorite little daughter®
vhc had been "subjected to such a beastly ordeal, and
threatened with such inhuman outrage™ by a native who had
been acguitted by a pative jury. Both newspapers expressed
concern that if 1t appeared to the native population that it
could not receive justice from foreign juries, native juries
vould refuse to convict patives who committed crimes against
féreigners. The legitimacy and credibility of the entire
criminal justice syster vas threatened.

The lesson of the Holden Case and accompanying public

criticism was not lost on the jury in the next rape trial on

Oahu. Three months later, in April of 1867, ome Otto
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Heinrichs, identified as German by the Advertiser (April 13,
18€7), was tried for the rape of a young girl over ten years
of age. The Advertiser commented that although the evidence
was "not very full"®¢ it took the jury only fifteen aminutes
of deliberation to determine that the defendant was guilry.
The Advertiser ccngratulated the jurcrs, saying they
"deserve the thanks cf the community for the prompt
unswerving manner in vhich they performed their duty." The
behavior of the jury in King ¥vs. Heinrichs was clearly a
response to the crisis and criticisa subseguent to the jury
verdict in Xingq vs. Holden. Examination of the records
reveals that five men vere menbers of both juries. Here, of
course, is an example of response of the legal institution
to a community crisis concerning it and criticism of it.
The Advertiser further editorialized on the fproblem of

rape in general:

It is vell known that there is a class of white

men in the country - they do not deserve to be

called men -- whose natures are so debased and

vhose ninds are so demoralized that they have

fallen beneath the veriest savage or even the

brute creatures. They not only make it their

practice to entice away and outrage children, but

they have the shamelessness, some of them, to

boast of their exploits. Let them beware, by the

results of this trial, of the fate that awvaits

them if detected. It is said by those who are

likely to know, that there are some in this

coamunity of Honolulu who are just as guilty and

deserve quite as much punishment as the man who
vas tried last Monday. (Advertiser, April 13,

84 ghy the evidence vas described as "not very full"™ is not
clear. The evidence appears strong and there was one
eyevitness to the victim's struggle with the defendant
prior to the rape.
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1867:3)

Heinrichs appealed his case to the Supreme Court on the
grcunds of a defective indictment and that the jury
convicted "contrary to law and evidence." The Court
sustained the conviction, noting the fulfillment of the
corroboration requirement (3 HAW. 40), and sentenced
Heinrichs to ten years at hard labor. The Advertiser
(April, 27, 1867:2) commented:

The sentence is severe, but the offense of which
the prisoner stands convicted is one of the most
heinous that humanity is guilty of, and in these
islands should te sternly runished, from the fact
of the existence of a certain class of
unprincipled foreigners here, to whose base
practices ve recently alluded in connection with
this trial.

Although the available information oa community reaction
is sparse, primarily due to the small size of the newsgapers
and their tendency in the latter half of the nineteenth
century not to focus on crime news, it is possitle to
discern the elements of the analytical model in the events
during the episode. The crisis was the jury verdict in the
Jolden Case which surprised a portion of the community and
¥as contrary to expectation. Attention was focused on the
matter. The newspapers representing "the thinking portion
of the coammunity" proposed a definmiticn of the situaton
employing appropriate cultural syabols. #hat had occurred
vas a "beastly ordeali® and an "inhuman outrage" and the

crime vas personalized by asking the reader to imagine it

had occurred to one cf his own group. The breakdown of the
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criminal justice systemr was forecast. Elements of the legal
system, the jury in the next rare case, responded to the
crisis. After the decision in Heinrichs the Advertiser
revealed further of its definition of the situation, that a
class of men existed that were a threatr to female children,
and that a convictiorn and long prison seantence for one of
their number wvould be an effective deterrent to the others.

From the entire eriscde it 1is possible to discern several
themes and issues which will be seen to be recurrent in the
kistory of rape law in Hawaii.

Pirst, there is the identification of a problen
pcrpulation, a dangerous class, as the source of the threart;
in this case a class of haole men.

Second, there is the identification of a population that
is threatened; in this case fewmale native-Hawaiian children,
and more generally all female children.

Third, the episocde raises for the first time the issue of
race or ethnic status as related to rape, and reveals the
sensitivity of rape to such matters. If the Advertiser's
pronouncements can be taken seriously, it mattered very nuch
to the haole of the 1860's vho vas raped by whoum.

Fourth, in the printed discussicns of the cases the
frequency with which the act of rafpe is referred to as
"heinous,” "revolting," "beastly," etc. reveals the symbolic
language and images teing used by the socially dominant

portion of the community.
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Fifth, the printed discussions clearly indicate that the
act of rape, particularly the rape of a child, conferred
upcn a man a special status, of being less than human, akin
to an animal.

Sixth, the episode indicates the potential of rape, and
the failure cf the criminal control system to deal with it
adequately, to arouse the moral indignation of the
cosaunity.

Seventh, the kehavior of the Holden jury in refusing to
convict, despite strcng evidence, illustrates an ambivalence
toward rape. The dominant portion of the coamunity wished
to make strong statements of hcstility to the act in the
abstract by prescribing severe renalties in the statutes.
Yet, because of the severity of the sanctions, it may
decline to apply thes in concrete cases, particularly to
ingroup members, by refusing to convict.

Pinally, the newspapers, as special definers of the
situation, took upon theamselves the role of guardian of the
moral interests of the compunity, condemning the acquitting
jury of the Holden Case, praising the convicting jury in the
Heinrichs Case, and alerting the ccommunity to the existence

of a dangerous, threatening class of potential rapists.



Chapter V

ORBANIZATION AND ETHNIC TENSIONS: 1893-1941

In the late 1880's and early 1890's two Hawvaiian
monarchs, first King Kalakaua, and Queen Liliuokalani, made
attemrpts to reverse the trend of increasing domination of
all aspects of island life by foreigners and toc reassert
monarchical prerogatives. In response, in January 1893,
American businessmen, with the support of the military
forces of the United States, overthrew the Monarchy. 2
provisional governmzent was estatlished headed by Sanford B.
Dole, a missionary descendant, who left his post as
associate justice of the Supreme Court to take the new
position. When attempts by the revclutionaries to have the
Bawaiian Islands immediately annexed to the United States
failed, the "Provisicnal Governgzent®™ was dissolved and a
"republic" wvas established firmly under the control of the
hacle merchants and professional men of Honolulu.
Annexationist appeals finally bore fruit in Washington and
in 1898 Hawaii was annexed as a territory of the United
States. The overthrocw of the Mcnarchy and annexation
ushered in a period of haole political, economic, and social

dosination that lasted for over 50 years.

- 146 -
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5.1 POPULATION, STBATIPICATION, URBANIZATION, AND ETHNIC
RELATIONS

Beginning in the 1870's the ethnic comgosition of Hawaii
undervent a transformation that, according to Lind ({1954:3),
"threatened for a tise to underzine the estatlished
practices of racial eguality®" and which introduced "the
first clearly defined pattern of stratification by race.”

The dismantling cf the indigencus system of land tenure
and the transforrmaticn c¢f land into a commodity to be
employed in the generation of profit, made possible the
plantation system of agricultural economic organization
wvhich met the rising demand in the United States for sugar.
Planters were unaktle to £ill their needs for laborers fron
the local population and increasingly scught laborers from
outside Hawaii, especially from Asia, whc were trought in
under a penal contract labor system. During the last decade
of the nineteénth century and well into the twentieth, the
porulation of Hawaii continued to undergo rapid growth and
change. Table 7 presents the pcpulation figures.

Fear about the large number of Chinese immigrants led to
restrictions on their importation in the 3id-1880's and a
decline in the rate c¢f their arrival fxuykendall,
1967:145-153) . The Chinese population of the islands grew
only 33%, from 21,61€ in 1896 to 28,774 in 1940. However,
importation of Jaranese laborers increased during the
1890's, and by 1896 there were 24,407 residing in the

islands. Their numbers more than doubled, to 61,111, Ly
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1900 and hit 157,905, or 33.3% of the populaticn by 1940.
Filipinos, almost exclusively male, immigrated imn large
naoabers beginning in 1906, and numbefed 52,569 in 1940. The
number of non-Portugese Cauycasians increased from 7,247 in
1866 to 44,895 in 1930. Smaller numbers of Portugese,
Roreans, Blacks, Puerto Ricans, and other nationalities also
imeigrated.8®

The only populaticn group to decrease up to 1940 was the
full-blooded Hawaiians whose numbers declined from 31,019 in
1896 to 14,375 in 1940. Their decline was somewhat
conpensated for by the increase in the npumber of
part-Hawaiians, from 8,485 in 1896 to 89,935 in 1940.

Through the use of this imported labor sugar aad
pineapple plantations were fantastically successful and
provided the econcmic base for a distinct haole social class
that emerged in the late nineteenth century and matured in
the early tventieth century. At the core of this class wvere
many of the descendants of the early Protestant
missionaries. Many cf the members of the class attended
exclusive, private PEunahou Schocl together, Lelcnged to the
same private clubs and associations, supported the same
charities, intermarried, belonged to the same political
party (Republican), and sat on the same boards of directors

of local corporations and financial institutions.®¢ By

85 See Lind and Horaann (1982) for a brief history of each
of these groups.

86 See Richardson (13932a) EBxhibit 6 for a chart of the
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co-opting popular Hawaiian leaders and permitting large
nusbers of appointzents of Hawaiiaas to patronage positioans
in government the haole elite was able in large measure to
control territorial fpolitics despite numerical inferiority
at the polls.®? There was no danger of the executive and
judicial branches slipring from hacle ccntrol, as the
governor, the judges of the Circuit Courts, and the justices
of the Supreme Court vere appointed by the president of the
United States under the provisicns of the orgaanic act
incorporating Bavaii as a territory.

The class at the bottom was, of course, a highly
differentiated ¢ggregate of the coamoner resnants of the
indigenous Hawaiian populatiocn and the meabers c¢f the
several Asian groups who had been imported as contract
latorers or had imaigrated as free labor.

BEthnic relations in Bawaii deteriorated during the first
three decades of the tventieth century. Ethanic prejudice
was exacerbated during this reriod by the changing class
structure, urbanization and its consequences, and the
diffusion of Mainland, especially Southern, racial attitudes

to Hawaii.

interconnections of persons and businesses that comgrised
Hawaii's business community in the early 1920's.

87 The foregoing description of the baole elite is based
primarily om Puchs (1961).
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Stressing the structural factors, Hormann (1950)
designates the 1920's as the period of the formation of a
definite middle-class in Bawaii comprised of receant haole
imaigrants engaged in small busiress, the professions, and
skilled labor. ©Unlike earlier haocle immigrants, these
newcomers did not gain automatic admission into the
established haole elite, which was more secure 1in its
doazinance and was nore paternalistically ariented to the
non-whites. Rather, these haocles constituted a new class,
insecure in its position, and subject to status anxiety.
Hormann ({1950:48) attributes to these people
"aggressiveness, snobbishness, self-advertising, and
conspicuous consumption.” He says, "Among such people
strong prejudices, ofrten in the form of race prejudices,
make their appearance."” More generally, Shibutani and Kwan
(1965:401) point out that as long as the ethnic
stratification systen remains stable, little racial tension
occurs. Tension and conflict are symptomatic of societies
undergoing change in which there is likely ethnic rivalry
for social position. Similarly, Rocbin Williams (1947:57-58)
of fers the proposition "Hostility is a function of
*insecurity,' the §reater the insecurity, within limits, the
more the hostility.”

Actually, some of the conditions Hcrmann observed in the
1920's had a history that went as far back as the 1860°'s.

Lind (1938) traces the rise of "race consciousness™
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beginning with the ccmplaints in 1869 of white and native
"mechanics® atout competition f£rom Chinese nesly liberated
from the plantations. The 1884 census pointedly revealed to
the inhabitants that the Chinese were not staying on the
plantations but were moving to the city to compete for
opgportunities (Lind, 1938:269). Glick (1981:209-236)
outlines the extensive efforts by the haoles and Hawaiians
in the mid-1880's, including discriminatory legislation, to
inhibit the progqress of the Chinese.

As Jaranese moved from the plantations into the city they
sipilarly were the object ¢of criticism for the same reasons
and there were many complaints from skilled workers and shop
ovners about Japanese competiticn the first decade after the
turn of the century (Lind, 1938:270). Seriocus plantation
strikes, by the Japanese in 1909, by Japanese and Filiginos
in 1920, and by Pilipinos in 1924 all focused attention on
the Asians (Lind, 1938:272) and raised guestions about
controlling them. Puchs (1961:49-50) contends that the
attitudes of the majcrity of haoles toward Asians had two
phases: first, up until about 1920, there was a firm Lkelief
in vhite superiority and Asian inferiority. But as
considerable Asian success wvas cbserved and through the
writings of Oniversity of Havaii psychologist Stanley
Porteus suggesting that Japanese may even be a superior
race, "many leading haoles agreed that stern measures night
be needed to curlk the unfair 'racial superiority' of the

Jaranese."
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Much of the class conflict just descrited came about
because of, or at least was exacerbated by, the increasing
concentration of the population, particularly of nopn-whites,
in Honolulu. Many workers, mostly Asians, left the
plantations as scon as their contracts expired, for the
oprortunities and excitement of Hawaii's cnly major city.
Prcz 1900 to 1940 the populaticn cf Honolulu increased fronm
39,306 to 179,358, an increase of 356%. All of QOahu’s
population increased 340%, from 58,504 to 257,696 during the
same period. The population of all the cther islaads
cosbined only increased 73% from 95,497 to 165,074. By 1940
61% of the population of the islands lived ca QOahu (Schmite,
1966:116). BRobin ¥illiams (1947:57-58) again offers an apt
proposition: "Migration of a visibly different group into a
given area increases the likelihood of conflicts, the
prcbability of conflict is the greater (a) the larger the
ratio of the incoming minority to the resident population
and (b) the more rapid the influx.”

As a consegquence of urbanization, Honolulu took on more
of the characteristics of large cities on the Mainland.®s
Impigrant groups became segregated into a few districts on
the periphery of the downtown business and financial ceater.
These districts were characterized by low fents, congestion,
poor housing, and what was called at the time "social

disorganization™ (Lind, 1930). The haole e€lite gravitated

88 As an international port city Honolulu always had scme of
the characteristics of large cities elsewhere.
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to such outlying districts as Manoca, Nuuanu, Makiki, and
Waikiki, which became haole strcngholds.

Fipally, Fuchs (1961:67) maintains that the iamportation
of racial attitudes from the Mainland associated with the
growth of the amilitary affected the temper of ethaic
relations. Between 1910 and 1930 the numker of servicenmen
in Hawaii rose from 1,608 to 16,291, a 913% increase.
Between 1930 and 1940 the number nearly doubled again to
27,000 (Schmitt, 1968:127). Many of the military men were
of Southern kackgrocund.s?

In sum, the city c¢f Honolulu underwent major changes in
the early decades of the tventieth century. Changes in the
class structure, urkanization, and the increasing influence
of Mainland racial attitudes increased class and ethnic
tensions. These tensions expressed themselves in a variety
of ways, the most relevant of which, for our purposes, was
concern about sex crinses.

Thé next five sections of this chapter will examine in
detail five episodes of ccncern and activity among haocles
about sex crimes, the episodes leing intergreted as
reflecting the ethnic, class, and urban tensions existing in

Honolulu in the first four decades of the twentieth century.

89

Puchs! point is supported ty a statement by former
Territorial Governor Walter Prear that much of the racial
antagonisa that existed in Hawaii in 1932 could be traced
to Southerners in the amilitary, wvho regarded Hawaiians as
‘Negroes, and to newcomers to the Islands generally
(Frear, 1932:92-93).
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5.2 1910-1911: THE CREATION OF "INDECERT ASSAULI"

In 1911 the territorial legislature created a new crinme,
n"indecent assault,"” to be used to address probleas that had
arisen in prior attempts to enfcrce the statute on "assault
with intent to ravish"™ as it applied to assaults on young
girls. The Lkill, House Bill No. 260 (1911), passed the
Jouse and the Senate unanimously. Its purpose, according to
the committee reports, was to remedy defects revealed Ly
recent cases {(Senate Journal, 1911:894). The intent vas
furcther revealed in a subsequent territorial Supreme Ccurt
case involving the new¥ statute; the court remarked:

The statute ... was intended, as ve Lelieve, to
meet a class of cases involving young girls in
which the charge usually made was assault with
intent to commit rape and where, owing to the
difficulty cf proving the specific intent, and the
absence of statutory authority for a conviction of
assault without such intent, under such an
indictment, acquittals were ocften the resulz.

Ter. ¥. Tan Yick (22 BAW 776)

The court noted that the penalty for the offense of
indecent assault was the same as for assault with intent to
ravish and that the legislature apparently intended to
prescribe this sanction for those cases in which liberties
had been taken but intent to ravish could not be proved.

The text of the new statute read as follows.

Indecent Assault: Punishment. Whoever takes
indecent and iaproper liberties with the person of
a female child under the age of tvelve years
vithout comaitting or intending to coamit the
crise of rape shall be deemed guilty cf indecent
assault and on a conviction thereof shall be
punished by a fine not exceeding one thousand

dollars or imprisconment at hard labor for not more
than five years or both. {act 128, 1911)
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On examining this action of the legislature in
establishing this new cffense we vwould expect to find,
follovwing the model proposed in Chapter I, a seguence of
events beginning with a crisis or disruption of the smooth
flow of habitual actions attendant to the normal prosecution
of sexual offenses. Indeed this is the case. de £find,
locking back at the nmronths preceding the passage of the new
statute a case which got the attention of the newvspapers and
other members of the community. Powerful members of the
coampunity advanced and manipulated a set of symbols, many
already existing in their culture which constructed meaning
for both themselves and others and which congealed into a
definiticn of the situation onm which legal action could be
based.

In tracing and explicating these events we vill begin
with the crisis.

The first sex crime ¥Ywave™ in Hawaii in the twentieth

century began in June of 1910 when the Honglulu Advertiser

{(June 25, 1910:1) publicized the case of Territory v. Edward
Lane who was charged with assault with intent to ravish a

nine year old girl.®9 According to the Advertiser the deputy

city and county attcrmey prosecuting the case entered a

nolle prosequi to the charge at the preliminary hearing in

90 The case cf Edward Lane can be followed through articles
and editorials puklished by the Honolulu Advertiser on
June 25, 26, July 1, 2, 29, August 24, 26, October 18,
December 9, 15, 16, 17, 20, 22, 23, 24, 28 of 1910. - Also
January 10 and March 9 of 1911.
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the District Court and entered a charge of vagrancy instead,
to which Lane pled guilty and was sentenced to one year in
jail. The reason given for the reduction in charge was that
the prosecutor believed that a conviction could not be
obtained on the original charge of assault with intent to
ravish.

Displeased with the outcome of the case, the police and a
private lavyer retained by the victim's father took the case
to the attorney general of the territory and the grand jury.
Lape wvas indicted for assault with intent to ravish by what
the Advertiser called the ®fighting grand jury*" despite the
opposition of City Atrttorney Johm W. Cathcart. Cathcart who
had apparently lcng Lkeen at odds with the attorney general,
again tried to enter a nolle prcsegui to the case but was
denied by the Circuit Court judge who ruled that the
attorney general now had jurisdiction. Cathcart thereupon
announced that he would prosecute Bc more cases in the
Circuit Court because of the attorney general's
interference. 1In response the attorney general began to
drav up impeachment papers for City Attorney Cathcart. This
action along with the circuit judge's refusal to allow the
city attorney to withdraw from cases, caused Cathcart to
reconsider and to resuae the prosecution of cases. The
Advertiser wvas gleeful that the city attorney was forced to
eat "humble pie." Nevertheless, despite the attempt by the

attorney general to prosecute lLane, the case collapsed when
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the Circuit Court sustained a demurrer against the grand
jury indictment. Lane returned to jail to finish his tern
on the vagrancy coanvictign.

The difficulties of the Lane case and the nine months of
the prosecutor, provided the impetus and context for a wave
of sex crime stories by the Advertiser, mostly about aileged
attacks oa young girls. On October 31, 1910 the Advertiser
ed itorially anncunced that there had bees in the past few
months fifteen cases of rape or attempted rape which
constituted a "horrible record for a city like Honolulu."91
There was no doubt in the minds of the editcrs of the
Advertiser that the cases were linked, and the link wvwas a
lack of deterrence brought on by the faulty prosecutiocn of
cases by the city attorney and an excessive concern with
technicalities. In an editorial on July 29, 1910 about the
(Edward Lane} had been treated as he deserved the exanmple of
his punishment would have deterred the Leasts that folloved

his."

91 It is difficult tc follow the Advertiser's ccuamting
procedures through the sequence of news articles angd
editorials. Sometimes it seemed to refer to the number
of events, sometimes to the number of victims, and
sometimes to the number of offenders. The Advertiser
apparently reached the number fifteen by multiplying the
number of defendants in the latest case, three, by the
number of victias, two, to reach a product of six cases,
vhich it added to the previcus nine cases it had
announced.
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When Ramon Camachc, a Puerto Rican, ¥was sentenced to life

imprisonment on conviction for carnal abuse of a girl under

ten, the Advertiser editorialized:

The life sentence the brute Ramon Camacho
conmenced to serve last night for a Lteastly
assault upon a little girl nct cnly places him out
of the vay, but serves as a warning to others of
his kind who may ke abroad. A few salutary
lessons of this kind -- provided the
technicalities cf the law do not let him escape --
and Honolulu will be saved a return of the wave of
unnatural crime that swept through the ccmaunity a
short while ago, an outbreak of filthiness which
the prosecuting authorities eancouraged by lack of
prosecution, fcr some reason best kncwn to
themselves. (Advertiser, July 20, 1910:4)

Citing the recent prevalence of attacks on young girls

the Advertiser (August 6, 1910:4) advocated death or

vhipping and imprisonment as penalties appropriate to the

crime and
If the
encugh to

{Novenber

necessary to stem the crime wave.

sex crime save in Honclulo against girls was not

17, 1910:8) reported that Filifpinos had created "a

reign of terror" on Kauai, attacking several women on the

roads in the Koloa area in broad daylight.?92 It coamented

that

There is talk of not waiting for the matter to
be dravn out by trial and grand juries, if these
assaults continue, but of having recourse to the

more
ends

speedy and satisfactory attainment of the
of Jjustice that Judge Lynch brings aboaut.

{Advertiser, November 17, 1910:8)

92 The coamplaint about Filipino men was reported by the
Advertiser on January 20, 1910.
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In fact the specter and possibility of lynching was

frequently advanced by the Advertiser as the natural and
justifiable reaction to sexual assaults if they were not
handled satisfactorily by the prosecuting authorities.
During the episode cne letter tc the editor stated that the
punishment in Kansas City for such offenses as were
occurring ia Hopclulu vas hanging and asked if popular
feeling could not be aroused to pass such a lav in Hawaii or
"yill it be necessary to have a lynching or two first."

(Advertiser, August 25, 1910:4). Editorially the Advertiser

said the question was "well put" and expressed the need for
legislation to "make an attempted dastardly assault upen a
vomsan what it is elsewhere."

The concept of lynching as a natural reaction to sexual
assaults vas raised again by the Advertiser (August 30,
1910:5) a few days later in a report of a case in the
Portugese conmunity cn Punchbowl. The incident was
interrupted by the arrival of police ocfficers and the
Advertiser stated that if they had arrived a few minutes
later there would have been a lynching because most of the
victims of recent assaults had reen Portugese. In reporting
the case of Pranciscc Oliveira, only three days later, the
Advertiser invoked ncrms contended to prevail in the
southern states at the time.

If he had conmnitted the same ocffense ip Alabama or
Texas the jailer would nct have had the trouble of
giving him breakfast this morning, tut somebody

would have purchased last night a piece of
half-inch rope of liberal length and today the
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city would have been compelled to invest in a

cheap pine tox about six feet long. (Advertiser,

September 2, 1510:1)
A couple of months later the Advertiser again raised the
issue of lynching in an editorial accompanying the report of
ancther case; it comrented, "If there were less respect for
lav in Honolulu, or if this city were one cf hot headed
pecple, there would have been a double lymnching yesterday
(Hcnolulu Advertiser, October 31, 1910:4).

Race was not directly raised as an issue during the 1910
episode of concern akout sex crises. The defendants in the
cases publicized by the Advertiser were a hetercgenous 1lot,
vith at least as many haoles as nmembers of other ethnic
groups. Haoles were not identified as such in the newspaper
articles but the non-haoles were varicusly identified as "a
Chinaman," ™a Portugese,™ %a Puerto Rican," and "a Negro,"
as appropriate. The only ethnic generalization made about
sex offenders was the previously cited claim that Filirpinos
vere resgonsible for a reign of terror on Kauai.

None of the victims in the publicized cases were
identified as haole. Portugese and Hawaiian girls vere most
frequently identified as the victias in these cases.

But there is evidence that the changing nature of the
city was an underlying facror in the concern aboat sex
crimes in the segment of the community represented by the
Advertiser. Throughcut the episode there were newspaper

articles concerning the threat posed to the city and to
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women by the youth gangs that had grown up in the poor
neighborhoods of the city. The MHotel Street Gang" was
charged with harrassing women fassersby and a call for more

police control of gangs was made by the Advertiser (July 29,

—

1910:1) . On July 26, 1910 the Advertiser reported a police
war on "tough gangs™ and that "Nuuanu Gang" memters had been
arrested. On July 22, 1910 the "Vineyard (Street) Gang" was
rerorted rto have rteaten a soldier the wmembers had been
trying to rob. And cn October 7, 1910 the Advertiser
reported the arrest cf memsbers of the ™Aala Gang® for
harrassment of passersby. As will be seen helow, the
existence of these youth gangs in the imsigrant
neighborhoods later, especially in the 1920's and 30's,
became more directly linked to fear about sex crimes.

The last aspect of this 1910 episcde leading to the
crezation of the crime of indecent assault that we wish to
examine is the langquage used during the episode -- the
creation of new, and the use of existing, linguistic symbols
and images eamployed and manipulated by certain members of
the community to assist in defining the situation for
themselves and others.

Examination of the news articles and editorials during
the episode reveals that a vocafulary and set of images vas
used that pertained to the three components of the
incidents: the actor, the act, and the victim. The most

coaprehensive set of images was presented Lty the Advertiser
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in its July 29, 1910 editorial cn the cases. The
perpetrators of the crimes were referred to as "brutes" and
"hbeasts."™ "Brute™ was a favorite characterization and was
used again in articles cn September 20tk and November 4dth.
Por the Advertiser the man who engaged inm such behavior
lovered himself to, or revealed his essential, suthuman
characteristics.

The most frequent tera used to refer tc the acts
themselves throughout the episode bty the Advertiser was
"criminal assault."”™ This term vas used indiscriminately to
refer to carnal abuse, assault with intent to ravish, and
statutory rape (sexual intercourse wvith a girl under
fourteen). But often the Adyvertiser used more provocative
teras and imagery. The case involving the "Chinaman" was
nthe dirtiest of the many which have come to the attention
of the police.™ (Advertiser, July 28, 1910:5). The July
29th editorial characterized the cases as "lustful attacks"
in which "circumstances have been too revoltiang for
publicity™ and that the cases vere "reeking with
bestiality."

Most importantly, the Advertiser made a few coaments
concerning the victiss. Most freguently they vere referred
to as "girls™ or "little girls,™ and given their ages, these
were accurate enough characterizations. The July 29th
editorial states that they vere "ruined and diseased" as a

resnlt of the attacks upon theam. In a later editorial the
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Advertiser claimed that the "honor of womanhood and the
sanctity of virtoe™ was at stake in the issue of repressing
the wave of attacks {Advertiser, August 24, 1910:4). These
concepts of ruination, honor of wcmanhood, and virtue, as
they apply to sexual offenses and the consequences of then
for victims, we have already seen are deeply ingrained in
Anglo-Americamn cultural conceptions aktout gender and sex

roles, and are of paramcunt impcrtance in understanding rape

lav.

S.2.1 Summary and Conclusion: 1910 Episogde

The foregoing description and analysis enables the
summarizing of the 1910 episode with respect to the elements
of the model. First, the outccme of the lLane case was
regarded as unsatisfactory by several parties, including the

victim's parents; the Hgonclulu Advertiser gave the case

great publicity and took sides against the city attorney.
Attention vas drawn to, and focused on, that case. Other
cases, not unusual in quantity or nature, came to be defined
as linked, as part cf a pattern or crime wave, due in part
to the unsatisfactory outcome of the Lane case. The sex
offense statutes came to be‘regarded as defective due to the
necessity of proving intent to ravish in sexual assaults.
¥irtue and womanhood were defined as under attack from
beasts and brutes. A new statute ¥as passed creating the

crime of indecent assault which provided for the sanme
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penalty as a conviction for assault vith intent to ravish

without the mecessity of proving such intent.

5.3 1912-1913 EPISODE: PROTECTION OF GIRL

/]

FRON ASIAN MEN

The creation of the crime of indecent assault and the
criticism of the city attorney for alleged lax prosecution
of sex offense cases did not for long sclve the perceived
prcblem of a sex crime wmave, nor did it, of course, change
the underlying tensions genmerated by the compositional
changes in the city. Late 1912 and early 1913 brought
another episode of ccncern about sex crimes among a segment
of the population of Honolulu that considerably surpassed in
cosplexity and intensity the episode of 1910. Like the
earlier episode, the crisis in 1912 was triggered by
"several brutal attacks upon youang girls® of Honolulu
(Gcodhue, 1913:Note). These events drew the attention of
Episcopal Bishop Henry B. Restarick who brought them before
the Inter-Church Federation, a group of lay persons and
clergy over which he presided. Restarick and the Federation
organized a "mass meeting™ of ccncerned citizens at the
local theater and sent a letter to prominent citizens urging
their attendance. According to Restarick's letter
(Advertiser, November 26, 1912:9), "The time is come when
this community aust be aroused to a sense of the enormity of
the crimes ccamitted against girls of temnder age and even

baty girls. If wve delay vwe are gcing to have Judge Lynch
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appear here." <Contipuing, the Bishop offered a definition
of the nature of the threat as he saw it.

Up to the present time these outrages have been
confined to a part of the city or to Hawaiians,
Chinese, or Japanese girls, and the coammunity has
heretofore talked and done nothing. Let one case
occur among white children, say in the Punahou
district and there would ke action which would
shake the city to its depths and lead to results
fearful to conteaplate, and disgrace the Islands.
But this attitude is neither vise nor right -- not
vise because no one knows at what point ocutrages
will cease, and to the guestion, 'Am I ny
brothert's keeper,!'! comes the ansver: 'Yes, you
are, and if you neglect your brother the scourge
of plague or of outrage will surely tcuch you
sconer or later.! {Advertiser, November 26,
1912:9)

Restarick told the recipients of his letter that the
council of the Inter-Church Federation bad considered the
matter at tvo meetings before issuing the call for a mass
aeeting and "Its members are thrilled with horror at the
facts which they told each other.™ (advertiser, Noveamfter
26, 1912:9). Restarick also mentioned the growing feeling
ancng some members of the community that if the law
enforcement authorities could not deal with the problem the
citizens must take action on their own.

In announcing the "mass meeting"™ the Advertiser (November
23, 1912:4) editorially observed that "public opinion
appears to be very much aroused by the recent frequent cases
of criminal assault upon women and girls and by the fact
that the public streets, once safe to any respectable woman,

day or niqht, are safe no longer." It went on to say, "It
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is well that such a meeting is to be called. The time has
come when a check aust be placed upon unbridled lust in this
city. f the authoricties cannot gprotect womanhood here,
perhaps the formaticn of a vigilance committee will help."

Thus, Bishop Restarick and the Inter-Church FPederation,
through their letter and accompanying news stories and
editorials, made a strong initial contribution to the
defning of the situation: the prevalence of shocking
crimes, nowv limited to non-haoles but threatening all of
n"ycmanhood,” the indifferent and ineffective activities of
law enforcement authcrities, anger and indignation among a
segment of the community along with the possibility of
vigilante action or lynching, and the need for mass action
to clean up deteriorating conditions in the city.

The mass mBeeting was a great success with some 1,400 aen
and women in attendance (Advertiser, Decemkter 2, 1912:1).
Speakers told horror stories about sex crise cases they knew
of in which j;stice had not been done. There was pointed
criticism of the actions of law enforcement officials and
the courts in prosecuting and punmishing offenders.

J.R. Galt, a prominent businessman and the president of
Palama Settlement, a settlement hcuse in cne of the
immigrant districts modeled after Mainland big city
settlement houses, fpresented to the audience some crine
statistics he had gathered. Galt's statistics for Honolulu

for the preceding twenty-two month period showed 38
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"disposed of" sex cases, with three additicnal thatr were nét
on the records. During this pericd there had been nine
cases of assault with intent to ravish children under ten.
Seven of the persons charged fc¢r the crimes were Americans
and in the majority cf the cases the charge had been reduced
to assault and battery. Galt's data showed, for the tctal

nunber of crimes, the following ethnic distribution of

defendants:
ARericans 10
Hawaiian, Part—-EBawvaiian 4
Chinese 6
Japanese 5
Others 13
TOTAL 38

Galt said that the total did not seem large Ltut that it
compared unfavorably with cities in England and France

(Advertiser, December 2, 1912:1). The Advertiser commented

on the statistics that

contrary to the geperal belief these showed that
the majcrity of the crimes against girls under the
age of ten years vwere charged against Americans
and not Orientals, and that most of these had
escaped lightly as compared with men of other
races. (Advertiser, Decemker 2, 1912:1)

The outcome of the meeting was a plan to put pressure on
thcse officials involved in the enforcement of thé sex laws.
The audience unanimously adopted the follcwing resoclution:

WHEREAS, Crinmes of violence against women and
girls have been for some time past cn an alarming
increase in this community, and

WHEREAS, The conditions in this regard are now

intolerable and a disgrace tc our Christian
civilization, and
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WHEREAS, The public at large have bheretcfore
shown naught but indifference tc the enormity of
the evil existing in our azidst, and

WHEREAS, It is charged that our elective
officers, judges, and trial jurors, have been and
are remiss in their duties in relation to the
detection, arrest, prosecution, and cocnviction of
persons charged with these offences,

NOW AND THEREFPCORE, BE IT RESOLVED, Thart a
conmittee of citizens be appcinted at this meeting
to cooperate with our officers of the law and
others to devise means whereby our laws shall be
more adequately enforced, and to arouse within
this comnunity a sease of its duty and
responsibility for the protection of c¢ur wcmen and
girls. (Advertiser, Decemkter 2, 1912:1)

Following the adcption of the resolution, Restarick
aprointed a tvelve menber conmittee, named the Citizens!'
Protective Ccmmittee, vhich under his leadership was to
concern itself with the enforcegxsit of the laws regarding
sex crimes. Any doubt that this operation was by and for
the haole community cf Honolulu is dispelled by exaamination
of the committee’s composition. The committee vas composed
of haole business elite of Honclulu and strategically
included the editors of both of the major English language

news dailies.®3

93 The original members of the cormittee were: Bishop
Restarick, A.C. lewis, A. Gartley, L. Tenny Peck, [Dr.
¥.C. Bobdy, F.C. Atherton, W.E. Brown, R.0. Matheson,
R.H. Allen, J.P. Coocke, Mrs. J.R. Galt, Miss Pope.

The ethnic homogeneity of commpittee did mot go unnoticed
and vas publicly fprotested by a Hawaiian District Court
Judge who had attended the mass meeting (Star-Bulletin,
December 2, 1912:1) . He contended some Bawaians should
be on the committee. However, his protest was to little
avail. At a subsequent meeting at which the committee
doubled its membership, one William Rwai Fong wvas the
only non-hacle included (Advertiser, December 18,
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The Citizen's Protective Committee organized itself iato
three subconnittees to cover all points of attack on the
prcblem: a lav enforcement subcommittee, a legislative

suconmittee, and a publicity sutcommittee (Advertiser,

Deceaber 18, 1912:5). In addition to the activities of
these subcoanmittees, the Citizen's Protective ComRpittee
supplied its own lawyers for the prosecutiocn of sex offenses

(Advertiser, December 18, 1912:S5; January 4, 1913:8;

Fetruary 5, 1913:1; February 13, 1913:2).

The enthusiasa generated at the mass meeting for
reforming the administraticn of the sex laws could not wait
€or zhe Citizen's Protective Conmpmittee to get organized.

Two days after the meeting prominent citizens Ltegan
attending court trials of accused sex offenders to
demonstrate their corcern. In cone case "A score or so of
ministers of the gospel, teachers, and other perscons
interested in the case" caught the city prosecutor in the
prccess of plea bargaining a sex cffense case (Advertisexr.
December 5, 1912:2). The prosecutor was accused of ignoriag
the aroused community sentiments by the fpersons present.

The Advertiser roasted the prosecutor both in its articles
reporting the event {Advertiser, December 4, 1912:9;
December 5, 1912:2) and editorially (Advertiser, December 5,
1912:4) contending tkat the offender should have been made

an example and that the prosecutor was insensitive to the

1912:5) .
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public‘interest. The Star—-Bulletin (December 4, 1912:4)

editorially approved the citizens' activities in cthe
courtroom and said
The newspapers ¢f Homolulu, which have eandeavored
to stir this compmuanity to action for so many years
.« will take new courage.

The next day the group appeared in court again in
connection withk another case, an event which was headlined
by the Advertiser (December 6, 1912:5) as follows:

SCOCIETY WCMEN IN COURT DURING TRIAL

ATTEND TO VOICE MUTE FROTEST AGAINST

CRIME OF RAPE -—- GIRLS TO TESTIFY
Determined to shovw by their presence that the good
women of Honolulu are interested in the
prosecution of those charged with crimes against
their sex, a dozen women sat in Judge Bobinson's
court yesterday and listened to the evidence in
the case of Hee Park, charged with ravishing a
Hawvaiian girl under ten years old.

The wvomen pust have been gratified by the outcome of the
case. The "Chinaman"™ was convicted and sentenced to life

imprisonment, the jury having deliberated three minutes

{(Advertiser, December 7, 1912:4).

5.3.1 The Symbols and Imagery of Rape amd Thegries gof Sex
Crime

Because of the extensive nevspaper repcrting and
discussion, the 1912-13 episode provides an excellent
opportunity to examine in more depth than did prior
episodes, the symbolic aspects of rape and the associated

images of act, actor, and victipm which were coabined in two
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ma jor theories of sex crimes subscribed to bty factions of
the community and which coostituted major ccmponents of the
definition of the situation on which legal action was based.

As seen by the concerned citizens of 1913, one of the
major dimensions of the problem of sex crimes was lack of
enforcement Lty prosecuting officials. The citizens wanted
offenders charged with offenses that accurately reflected
the behavior that tock rplace and they did not want
reductions in charge for ease of conviction. Steps were
taken to pressure officials to enforce the statutes more
strictly. But in the course of the episcde a major comnflict
emerged over what vere to be the controlling images of men
wha coamitted sex offenses. The nature of the controlling
images was crucial since from thez would flow the proposals
for legal change. As was done for the 1910 episode we will
exarine the imagery cf the act, the victim, and of the

actor.

S« 3a1a1 Imnagery of the Act

There wvas apparently no disagreement among the haole
citizens of Honolulu who vwrote letters to the editor, wrote
editorials and news articles, and whose public statenments
vere recorded in the newspapers about the nature of the act.
Recurrent words and rhrases indicate the puklicly
articulated evaluation of sex crimes as indignation and
revulsion. Some examples are listed below:

"fiendish outrages" (Advertiser, November 23, 1912:9)
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“the most horrible crime kncwn to a civilized natican”
{Advertiser, December 10, 1910:1)

"outrageous assault™ (Advertiser, January 2, 1913:4)

"horrible rape" (Advertiser, March 10, 1913:4)
"heinous crimes" (Advertriser, March 10, 1913:4)

"unspeakakle crime®™ (Star-Bulletin, Decemker 12, 1912:1)

"one of the vilest cases"™ (Advertiser, Arril 2, 1913:9)
5.3.1.2 Imagery of the Victia

Like the 1910 episode the sex crime episcde of 1912-13
primarily involved a focus on sexual encounters betveen
males and young girls. These victims were regarded as ipso
facro innocents and the grievous harm that had tefallen then
was understood by all; there was no ccaflict or debate abocut
it. Conseguently, the newspapers, the only existing source,
provide little in the way of the imagery ¢r language used to
refer to the nature of the harm done the victims. Beyoxnd
the closely related terminology discussed above referring to
the act itself, only the terms "debauched tody and soul”
(Advertiser, December 2, 1912:1) and "barbarousliy assaulted"”
(Advertiser, ¥arch 10, 1913:6) were found that related zo
the harm done to the victin.

But while there was little ccmment con the hara to
individual victizs there was more extensive comment on the
more generalized value regarded to be threatened --
"yomanhood." Womanhood was an abstraction that condensed

and symbolized all the "best™ gualities, consequences, and
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ideals of the monogamous Anglo-RAmerican marriage systea,
premarital chastity, purity, honor, and marital fidelity.
And womanhood was under the protection of manhood. As the
Advertiser (December 28, 1912:4) said in am editorial in
favor of whipping for rapists, "Manhood's first obligation
is to defend the honcr cf womanhood ...." In an article on
prcposed legislative changes the Advertiser (Fetruary 14,
1913:10) announced "More stringeant laws for the protection
of womanhood are teing planned...." In ancther editorial
favoring whipping the Advertiser (April 7, 1913:4) said such

a lav would show the value Hawaii places om "chastity and

prctection of her vcmen and girls."

5.3.1.3 Imagery of the Offender

The most debate and discussion during the 1912-13 episode
centered around what would be the controlling image of the
offender and the consequences that would flow from it.
While there vas consensus among the haole community
concerning the outrageous nature of sex crimes and the
nature of the harm done to the victim, there were sharply
conflicting opinions regarding the nature of the offender.
Twe views, based on different theories of criminality,
emerged. Adherents c¢f each view battled tc have their view
define the situation and determine the nature of the

corrective legislaticn.
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The tension existed between tvwo of what Glaser (1956:434)
calls "monistic™ thecries of criminal behavior. Monistic
theories are based upon a single behavioral image as an
explanation of criminal behavior, and monistic theories of
the sare phenomenon are mutually exclusive. Glaser
describes the monistic theories of "spontaneity" and
"possession," the former tased on a behavioral image
involving free will and choice, and the latter based on an
n"imsage of a prepotent force resident in the person and -
determining his behavior.®

The conventional knowledge of 1913 inccrrorated a
bebavioral image of free will or spontaneity and the
consequent responsibility of the offender for his actioms.
The most advanced scientific thinking of the period, of
which the medical prcfession was the principal repository,
"was based on a deterministic paradigm of genetic

defectiveness.

S.3.1.4 The Conventional Image of the Offender

If the act was vieved by the haole of 1913 as a "fiendish
outrage,® it followed that one who committed such an offense
vas a fiend. The rhetoric of the day indicated that the

of fender was viewved as of a nature apart, not human.®4¢ The

94 at first glance the attribution of "fiendishness" would
seer more consistent with the deterministic fperspective.
However, it is clear that such attributions did not
indicate the conventional viewv was outside the free-will
paradiqga, as will become apparent below in the discussion
of proposed legislation.
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tvc most frequent terms uséd to refer tc persons accused or
convicred of sex crimes were "trute™ and "fiend."95 They
were particularly likely to be applied if the victim was a
child. Numerous exasples can be cited:

CHEILD ASSAULTEL BY BRUTE: IDENTIFIES HER ASSAILANT
(Advertiser, Fetruary 10, 1913:8)

". .. two brutes respomsible ...m
(Advertiser, Fekruary 13, 1913:4)

CHILD VICTIMS CF FIENDS IN HOSPITAL
{Advertiser, February 13, 1913:8)

"vile offender™

"heast"

"depraved criminal®”

"jevils incarnate" (Advertiser, March 10, 1913:6)

MAY URGE DEATH POR ALLEGED HUMAN BRUTE
(Advertiser, April 25, 1913:7)

ALLEGET BRUTE IS SENT TO PRISON
(Advertiser, May 7, 1913:5)

ANGERED ECPULACE IN SEARCH EOR FIEND
(Advertiser, May 21, 1913:1)

FREEDCM FOR CEINESE BRUTE ATTENMPTED
(Star-Bulletin, November 21, 1513:3)

9% The prevalence of the terms "brute" and "fiend"™ in newus
article captions raises the guesticn of the significance
of the fact that these are very convenient short words
for use by caption writers. It is reascnable to propose
that these particular words were used frequently because
of convenience, Lkut that they then took on a powerful
formative influence in defining the situation for the
people that used then and the people that read then.
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S5« 3.2 Proposed Legislation: The Retributive Solution

FPor most of the white citizens of Homolulu, a theory of
punishment flowed directly from the imagery of the offender.
Although the sex offender was viewed to ke responsible for
his acts, he needed and deserved a special kind of sanction.
Fhipping was proposed as the sanction particularly

appropriate for sex offenders. The Advertiser (December 13,

1912:4) made the link between the imagery of the offender
and the appropriate punishment in an editorial entitled "The
Lash A Powverful Deterrent.®

The man who will force a voman tc submit to the
gratification of his lust is a trute and must be
punished as one. To him the lash affords the
degree of punishment commensurate with his crinme
and provides a powerful reason to him why he
should not become a transgressor.

The Advertiser (January 24, 1913:4) reiterated this
notion in a later editorial:

it is a pity that men found guilty cf rape or of
'pimping’ cannct be treated as their brute nature
requires, with the lash ...

The Advertiser was not alone in making the connection
between the type of cffender and the type of punishment
considered appropriate. One writer of a letter to the
editor wrote in reference to sex offeanses:

What does such a character care £for more
imprisonment? It is no punishment to him! He has
no honor, he has no shame .... If such a Least
‘does not receive the capital punishment he so
richly deserves, he should first be very severely
beaten, to properly punish him for his crime, for
physical pain is the only argument to which he is
amenable, and then he should be emasculated to
make assurance doubly sure that he vwill never
comnit one of the most revclting and hellish
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crimes known to aan. (Advertiser, March 10,
1913:6)

If whipping was the appropriate punishment for rape, the
Advertiser wvas the agent of change. Thrcughout the 1912-13
episode of strong public agitation about sex crimes, the
Advertiser carried on a campaign to have whipping becore the
prescribed sanction for certain sex offenses. It kicked off
its campaign with an article (Navember 27, 1912:2) lauding
the fact that the British had instituted this penalty for
of fenses connected vith the "white slave®™ traffic of the
pericd.?% The Advertiser editorialized:

We are heartily in favor of the lash for those
found guilty cf rape, indecent assault, procuriang
or pimping. (November 27, 1912:4)

The Advertiser!s stand set off a pro-whipping movement
vhich it reported and nurtured. PFifty pale members of the
Church Club of St. Andrew?!s Cathedral unamimously adopted a
resolution calling for the use of the "whipping post" in
Honolulu (Star—-Bulletin, December 12, 1912:1). The Bulletin
regorted that "™there's a rapidly growing movement among
church men in Honoclulu of several dencminations to secure
the passage of a law by the next legislature that will allow
the sentencing to be whipping c¢f men convicted of assaulting
minors or girls of immature age."™ The Bulletin (Decemter
12, 1912:4) editorially reserved judgment on the efficacy of

whipping.

95 At his mass meeting Bishop Restarick tcok approving note
of England's measure.
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The Advertiser carried strcng pro-whipring editorials on
seven occasions during late 71912 and the first four months
of 1913 (November 27, 1912:4; December 13, 1912:4; December
28, 1912:4; January 2, 1913:4; January 24, 1913:4; February
12, 1913:4; april 7, 1913:4), anncuncing in the last opne
that it "would infinitely rather have twventy huran fiends
lashed to ritbons than to have one little girl raped or one
young voman forced into prostitution." The Advertiser cited
Bernard Shaw {(December 31, 1912:4), the laws of Canada and
England (December 13, 1912:4), and the laws of Kamehanmeha
III ({January 26, 1913:5) in justification of its position.
It published many letters on bcecth sides of the issue, and
also the opinions of legal authcrities regarding the
constitutionality of the punishrent (January 8, 1913:8;
Fetruary 14, 1913:9).

By the middle of april 1913, the issue of whipping was

dreopped by the Advertiser. The Advertiser's efforts

notvithstanding, no till was introduced intc the 1913

legislature to prescribe whipping as the penalty for rape.

S5« 3.3 Proposed lLegislation: The Scientific-Humanitarian
Solution

Just as the proposal for whipping grew from a theory of
criminal behavior that emphasized free will, ancther theory
of crime brought forth a set of alternative legislative
proposals. Whipping was the procposal of the cozmmon man.

The emerging scientific and intellectual elite of Havaii in
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1913, influenced by advanced thinking on the Mainland,
espoused a theory of biological determinism and
sterilization for the prevention of anti-social behavior.

Pink's (1938) study of the histery of bioclogical theories
of the causes of criminal behavior indicates that belief
that crisminality was heritable was videspread armong
physicians and biclogical scientists at least as far back as
1870 in the United States. Dugdale's (1877) famous study of
generaticns of criminality among the memkters of the Jukes
family, along with a number of subseguent similar studies,
made theories of crisinal inheritance the scientific wisdon
of the late nineteenth and early twentieth century. A
perhaps inevitable consequence of the belief that criminals
and other types of "degenerates"™ were born and not made, was
the attempt to prevent them frc¢m teing born. To prevent
criminals from being born, indeed to eliminate criminals
altogether, it was only necessary to prevent existing
criminals from procrea;ing.

Elites in Hawaii had a long tradition of interest in
huzan heredity and eugenics. AsS early as 1886 an essay vas
read to the Social Science Association of Honolulu
speculating on the possibility of inheritance of moral
qualities., Heredity and eugenics vere relatively commcn
topics of discussion for the Association for several decades

(cf. Porteus, 1962:214-231).
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In 1911 Dr. John T. McDonald addressed éhe annual meeting
of the Medical Society of Hawaii on "The New Science of
Eugenics" (McDonald, 1911). McDonald described to his
audience of physicians the benefits of eugenic practices in
improving the race. He stressed the role of education angd
puklic opinion in persuading the unfit nct te procreate, but
noted that "there will still remain a small class utterly
incorrigible and unresponsive to all considerations of the
vell-being or improvement of their progeny" that would have
to be restrained by coercive reans. Ee noted approvingly
the spread of sterilization laws throughout the states and
suggested their extension beyond "confirmed and habitual
criminals"™ to "incurable drunkards,™ "the feeble-minded,"
and "degenerates of all kinds"™ (McDonald, 1911:87).

Eugenics as a social movement was organized in Hoanolulu
in 1912 at a conference at which numerous paprers on the
sutject were delivered and a comnittee of five fpersons was
appointed "to campaign for the advancement c¢f eugenics in
the Hawaiian Islands" (Advertiser, December 19, 1912:1C).
Those pushing the issue in Hcnclulu were not crackpots.
Like the Citizen's Protective Committee, which included many
persons supportive of eugenics, the movement drev its
support from the haocle elite and included such powverful
figures as Governor Walter Frear, his wife, and Judge

Sanford B. Dole (Star-Bulletin, November 19, 1913:8).
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One of the principal spokesmen for the eugenicists was a
prcminent physician, Edward Goodhue. His writings provide
insight into the imagery held Ly persomns of his persuasion.
No sconer had the Advertiser launched its whipping campaign

than Goodhue wrote a long reply (Advertiser, January 1,

1913:14) . He criticized the advocates of whipping as Lteing
brutes themselves, erxotionally unstaktle, and intellectually
unresourceful, and characterized that measure as being
unchristian, backward and ineffective.

FPor fifty years we have fcught our way out of

sheer brutality tovards a better understanding and

treatment of those who form our criminal class.

During these years scientists, sociologists and

physicians especially, have pade a careful study

of crime, and tbrough their influence and that of

broad, sympathetic, humane men and women we have

learned that all our more Lkrutal methads of

treating crime bave largely failed to be either

preventive or corrective.

The key words to the eugenists were "defective" and

"degenerate." Goodhue said that the men who commit rape

"are not normsal men." (Advertiser, January 1, 1913:14).
Defectiveness and degemeracy were inborn and imputable. The
behavior of these tyres vas beyond their ccpnrtrol. Goodhue

exrressed this view in a later letter he wrote to the

Advertiser (Marck 5, 1913:4).

I 4o not grant that the man wvho commits it (rape)
is mentally, morally, and legally responsible. He
may be as innocent of the crime he conmits as the
victim; he may te insape. But it is nmore likely
that he is obnly defective, inherently and
incurably weak on one point, when his arrest
becomes necessary as well as his proper treatment
by those who have no tendency to compit sipilar
horrid crimes.
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While vasectomy was appropriate for the common
degenerate, the rapist called for more severe measures. He
involved not only the problem of preventing regroducticn,
but of decreasing the sex drive. ZEven the humanitarian Dre.
Goodhue argued that castration wvas the appropriate cure for
the rapist (Advertisér, March 16, 1913:4).

Initially, whipping and sterilization were defined to ke
sutually exclusive soclutions to the sex crime problem and
drev support froa differeant segments of the community. The
tradicionalists favored whipping vhile the intellectuals and
social velfare types vere excited abcut the prospects of
eugenics for eradicating social problems.®? The Jdvertiser,
having adopted an early pro-whipping stance, was editorially
critical of the eugenic approach (Deceamber 8, 1912:4;
Deceaber 15, 1912:4; Jaauary 2, 1913:4). Llater, the
Adverriser changed its stance on eugenics and printed
articles and editorials favorable to the mcvement (March 5,
1913:4; March 20, 1913:6; Barch 25, 1913:4; April 6,
1913:4). . Throughout the latter part cf this episode the
Advertiser advocated both whipping and sterilization fcr sex

offenderse.

97 Actually the controversy was more complex. The
sterilizers objected to whipping on humanitarian grounds
and due to presumed ineffectivemness. The whippers vere
not adverse to whipping and sterilization butr given the
choice of one or the other =-- they preferred the former.
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Two eugenics bills were intrcduced into the 1913
legislature ky Representative Archer Irvig. a physician.
The first, which is not of prime concern here, would have
required persons visbhing to marry to submit a certification
of freedoa from venereal disease. The other (Bcuse Bill No.
192, 1913) grew directly cut of the then current sex crinme
concern. Modeled after a lawv passed ty Bew Jersey in
19 10-11, the‘bili previded for sterilization of
nfeeble-aminded persons, epileptics, rapists, certain
criminals and other defectives convicted cf crimes"
(Advertiser, uarqh 20, 1913:6). The bill was publicized as
being particularly aimed at rapists (Advertiser, B;rch 20,
1913:6). Despite support from scme oganized groups in the
coanunity and Governor Prear (Advertjiser, February 20,
1913:11; Marchk 27, 1913:8), it failed to pass in the House.

Vith a prescience about the likely target grcup of
eugenic schemes, Bavaiian representatives opposed the Eill,
vith only onme Bawaiian voting fcr it (Adverriser, April 2,

1913:8) .

5.3.8 Other legislation

The Citizen's Protective Coamittee and other civic
organizations put their muscle Lebhind two cther bills
introduced in the 1913 legislature. Senate Bill No. 24
{(1913) provided for raising the age under the carnal akuse

statute from twelve years of age to sixteen years. A second
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section of the bill raised to sixteen the age below which
consent of a female vwas void and abducticn vas presumed to
be by force. Senate Bill No. 35 (1913) raised the age for
attempted rape and for indecent assault.

Despite a strong campaign by the Advertiser and the
Citizen's Protective Committee, the bills were tabled. The
judiciary conmittee reccmmended against their passage
noting:

It is believed that to raise the age limit to
Sixteen years vwould in mapy instances cause a
miscarriage of justice when the matter is viewed
in the light of experience in the past. Juries
would be unwilling to convict in cases where the
child was fourt=en or fifteen years old, and the
punishment as much as death or impriscnment for
life.

2 compromise Lkill (Senate Bill No. 60, 1913) was drafted
wvhich left the carnal abuse statute untouched, but raised
the age for statutory rape from fourteen tc fifteen years
and increased the penalties. Under the newv statutory rape
law there was a three year mininupr sentence replacing the
0ld provision of no minimum. The maximur sentence was
raised from five to ten years. The Advertiser (March 8,
1913:6) called the new bill a "halfway bill." The matter
was then dropped by the newspaper.

5.3.5 A Final Note: (Crime Reporting

One of the general criticisms of American newspapers in
relation to crime regporting is that they have often created

a rutlic hysteria which makes the deliberative operaticn of
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legal institutions difficult. Cccasionally teneficial
reforms result from aroused public ccncern, but often the
consequence 1S public pressure c¢cn the legislature to
prescribe more severe punishments for the criminal act, and
the issue is soon forgotten (Sutherland and Cressey,

19702 245) .

According to Sutherland and Cressey (1970:246), "most
‘crime waves' are fabrications cf the press." Davis (1952)
found «hat the amount of crime pews in Cclcrado newspapers
and the crime rate for a given period vere not related.®®
¥iseheart (1922) long ago reported the effects of newsfpaper
crime campaigns on the administration of the criminal law.
de found that newspapers in Cleveland vastly increased the
space devoted to crize news once a "crime wéve" had been
defined, and that the effects of such newspaper campaigns
wvere feltr at all levels ¢cf the criminal justice systen.

Sutherland (1950a) has shown the role cf the press in
arousing the nationwvide public concern that led to the
passage in many states of the "sexual psychopath" laws in
the 1930's and 1940's. Sex crime is the material for crime

vaves par excellence. It excites the collective imagination

and calls forth latent anxieties and fascination with the
forbidien. Sutherland contends that the incomprehensibkility

to the average person of attacks upon children exacerbates

98 His data were inconclusive with respect to the
proposition that public opinion reflected trends in crinme
news rather tham trends in actual rates.
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these fears.

According to Sutherland, sex crime waves typically follow
a sequence of phases: a few spectacular or particularly
brutal sex cripes in succession get the attention of the
media; the media begin extensive reporting and description
of sex attacks and "every real or imagined sex attack fronm
near or far, is given prominence;" agitation of the
copmunity follows and is accompanied ty calls for acticn; a
copmittee is appointed to study the problem; revised lavs,
of ten prescribing harsher penalties may result.

The role of the Bonolulu newspapers in the 1912-13 "crime
wave” is not entirely comnsistent with Sutherland's
observations, at least with regard to precipitating
incidents. Examination of the newspapers for several months
prior to the December 1912 mass meeting reveals no
particular concern atout sex crimes nor the reporting cf any
spectacular incidents, Press attention commenced only with
Bishop Restarick's announcement of the mass meeting.
Restarick's comments about the fpossibkility of vigilante
action and lynching indicate that in some circles public

concern preceded concentrated media reportage.?9

99 That this should ke the sequence in the small, tightly
knit haole community in Honclulu in this period is
comprehensible. FReference was made to the many known
crimes not reported to the poclice and thus not officially
available to the press. Yet many of these might come to
the attention of individual members of the community.
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Once the mass meeting was announced by Bishop Restarick,
the press reporting followed the pattern descrikted by
Sutherland. The Advertiser's approximately 110 articles,
letters, and editorials during the six-month period of the
scare would indeed give the impressicn of a wave of sex
crimes. The Advertiser followed every case from the initial
report to the final disposition, often adding editorial
coements. The language of the news items frequently implied
a crisis situation, as illustrated by the following
headlines and excergts:
criminal assaults upon women and fiendish outrages
against infants and young girls are ktecoming so
frequent as to be a matter of public shame.
(Advertiser, December 6, 1912:9)
ANOTHER HORRIELE RAPE CASE IS REPORTELC -- VICTIM
IS THREE YEARS CLD
"the worst of the wvhole series" (Advertiser,
Pebruary 11, 1913:4)

"recent frequent cases of criminal assaults"®
(Advertiser, November 23, 1912:4)

In addition to the lccal rerorts, the Advertiser reported
sexual molestations and sex crime related activities from

the other islands.

5.3.6 Summary and Conclusion: 13912:13 Episode

In the episode of 1912-13, perceived increasing numkers
of shocking crimes fomented a crisis among a segment of the
bacle community. Members of the ccmmunity (the Inter-Church
Federation) pmet and were "thrilled with horror® at the

stories they told each cther. They constructed a
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preliminary definiticn of the situation, the major elements
of which vere the increasing prevalence of shocking crinmes,
nov limited to non-haoles but threatening all wcmanhood; the
indifferent and ineffective efforts of legal officials;
anger and indignation among a segment of the community, with
the possibility of vigilante acticen or lynching; and the
need for mass action to clean up the city. The mass meeting
called by the Inter-Church Pederation reinferced and@ further
elaborated this definition and resulted in an organized
action program to influence legal officials, e.g., court
watching, to propose and lobby for new laws, and to keep the
issue on the public agenda. Bowever, the strongest effort
to get nev legislaticn providing fcr corporal punishment of
sexual offenders fcundered vhen.a competing and
contradictory imagery of the offender was advanced and
forcefully advocated by a new segment of the haole community
-- a segment which did not disagree with the definitions of
the act and the nature of the harm done the victim, but
vhich embraced the most advanced scientific theories of
criminality of the time of inherited criminality and
defectiveness. The overall effort at statutory change was
veakened by the divisiveness and the inability to develop
consensus. Both the eugenics proposals and the whipping
proposals failed to become law. The only legislative change

made raised by ome year the age for statutory rape.
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The English language newspapers, fparticularly the
Advertiser, played a major role in defining the situation,
putting forth the appropriate language and images, and in
legitimizing and enccuraging the activities of the citizens
concerned about sex crimes.

In the long run, it is doubtful that any lasting legal
change emerged from the activities and indignaticn generated

over sex crimes inm 1912-13.

5.4 1923

———

ND SOCIAL ENVIRONMENTALISHM

SUPRESSING THE GABGS: THE BISE OF SOCIAL WOBK

After the close of the 19512-13 episode, sex crimes did
not receive concentrated attention in Honolulu until early

in 1923 when the Honclulu Advertiser (January 26, 1923:1)

announced that nine members of the "Kakaako Gang" had been
arrested and charged "with one cf the most dastardly assault
caséé in the aﬁnals cf local crime.™ The reaction to this
news among the haole community followed the patterm that is
now becoring familiar in this study and which, for the 1923
episcde, will again be elaborated Lelov.

But this episode and tvo very similar cnes that followed
it in 1929 and 1931 were distinguished in three important
respects from the episodes examined s¢ far. First, the
identified threat vas to mature girls and women, not little
girls. Second, the source of the threat was the "gangs" of
the poor districts of the city, not individuals or

occasional pairs as had been the case in earlier episodes.
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And third, the 1923 episode is the first in vhich women
played any visible rcle in the defining of the situation and
the attempts at reform. These changes are important fcr
several reasons. The focus on the non-haole gangs from the
pocr districts provides additional support for the
contention that ethnic and class tensions were important
underlying factors in community reaction. The change in
puklicly articulated ccncern from a focus in little girls as
victims to mature girls and women raised a new dimension for
analysis. And the participation of vwcmen, much of it in
organized groups, raises interesting gquestions about how
this phenomenon may change the images used, the defimitions
developed, the issues raised, and the types of reforms
atteampted. Do the wcmen Lehave the same as the men or do
they make different claims? Do we see in this rhenomenon
the seeds of change pointing to a time vwhen women take sex
crimes as ab issue conmpletely over and awvay from mean?

With respect to the change ir focus on mature wvomen these
episodes provide nev insight into the topography of
respectability and the guestion of who is regarded as having
a claim to be protected by the criminal lawv from sexual
attacks. It is only a slight oversimplification to say that
the dominant cultural conceptions in the community,
institutionalized in legal practice, defined two kinds of
vomen, the respectable women who observed conventional

sexual nores and thus deserved the protection of the
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community and che criminal.law, and the other category of
wozten who had comprcmised themselves, either as a pattern of
their lives, or by their behavior in a particular instance
and had thus forfeited the right to protection by the
criminal law froer rape. The highly publicized episodes of
1923, 1929, and 1931 provide an opportunity for analysis of
these aspects of community definition and reaction that is
much more difficult to determine in low visibility
individual legal cases.

According to the pewvspafper reports the tasic facts of the
"Fakaako CaseY are as follows.190 QOn January 13th of 1923 a
seventeen year old girl (presumaktle of Portugese ancestry
judging from her name), a resident of the Kakaako districre,
vent oh an evening errand near her home. While enroute she
met a soldier wvho was an acquaintance, vho then accompanied
her. When a rainstecrm began, the two took refuge in a
nearby schoolhouse wherein they encountered the members of
the "Rakaako Gang" who beat the socldier and chased him awvay,
vhereupon ssme or all of them raped the girl. A lengthy
police investigation led to the indictment of nine menmbers

of the gang on charges of rape.!9! Jhile in police custody

100 The Kakaakoc Case may be followed through articles and
editorials in the Advertiser cn the following dates:
January 26, 28, Pebruary 1, 2, 6, 10, 11, 13, 14., 15,
17, 20, 22, 27, 28, March 1, 2, 7, 8, 13, 14, 18, 20,
21, of 1823.

101 The ethnicities of the defendants was not reported in
the newspopers but their names were. A group photoc that
appeared on the front page of the Advertiser revealed
all the defendaants to be non-haoles.
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several of the defendants signed confessions and later
entered quilty pleas in court. Sulksegquently they vwere
allowed by the court to withdraw their guilty pleas and to
plead not guilty on the grounds that they had not understood
the charges when they pled guilty. They were tried by a
jury in mid-Fekruary of 1923. At trial the defense sharply
guestioned the victir about her activities on the evening of
the incident with her escort. The defense contended that
the rape charge was a coverup for her sexual activities with
her escort. Over the objections of the defense the
corfessions were admitted as evidence. The defendants were
convicted of rape by the jury and sentenced to a minimum of
5 years in prison and a maximum of 50 years. At sentencing
the judge exrressed regret that he could not set a longer
mipinum. The elapsed time from the first news report of the
case on January 26, 1923 until the report on March 18, 1923
of the sentencing of the defendants was a little less than
tvo months. -

The two major English-language dailies in Honolulu
printed daily accounts of develorments in and out of court
in the Rakaako Case. 1In addition, two other alleged attacks
were publicized. The Japanese servant girl of a well known
Honolulu businessman was reported to have fought off
assailants who attacked her in Nuuanu (an upperclass
district). The woman's employer complained that the

residential districts must be Letter protected and that
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"This section of the city is being visited far too much by

vandering young rowdies.®™ (Star-Bulletin, Fekruary 7,

1923:1). On March 5, 1923 the Advertiser reported a kidnap
attack on anotkher woman which, it said, coming on top cf the
Rakaako Case, "created a furor throughout the community
yesterday.m102

As usual the Kakaako Case and its pulblicity generated a
spate of letters to the editcr cf the newspapers. The
predomrinant view advanced by the vwriters was that the city
was "infested" with gangs, that these gangs constituted a
serious threat to women and that gangs should be vigorocusly
sugppressed by police action. Whirping was the most conmamonly
suggested punishment for gang menbers who assaulted women.

But again, as in 1913, the punitive sentiment expressed
by those who wrote letters to the editor was opposed by an
elite exrressing the views of sccial work, psychiatry, and
sociology. The Adverriser in an uncharacteristic outpouring
of liberal humanitarian spirit suggested editorially a few
days after news of the Kakaako Case Ltroke that "“Crinme
Prevention {(is) Better Than Punishment." It discussed the
prevalence of gangs in the city and suggested that it was

from them that the criminal class was recruited. It went on

to propound a remarkable theory of the etiology of

102 The defendants in this case, identified as "sailors,"
were indicted for rape, but a nolle rrosegqui was later
entered because the victim no longer resisted once she
vas overpowered and because she was reluctant to give
the details of tike attack in opem court. See case file
of Territory v¥. B.J. Bogart and Elwood F. Bash.
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criminality.

A good many of these crimipnals are what they
are because they have never been taught the code
of manly ethics, honor, sacrifice and personal
service which is the foundation of the Boy Scout
movement. They are not mgood sports."™ They do
not know that boy, youth or man gets the most out
of life when he "plays sguare.”

Playgrounds and parks, open air entertainments,
music, swimming, daancing, in a word -- comnmunity
help, interest and fellowshlip -- are me€ans to be
freely used for the preventicn of crime, and in
the long run the dollar cost to the entire
comrunity of such social welfare work cannot help
but result in a material reduction in the cost of
punishing crime and criminals.

These curative processes are slov but certain.
Decent citizens are horrified by outbreaks of
bestial primitive criminality which society might
have prevented were there less selfishness among
those vhose environment has alvays preserved then
from contamination.

It is not only a privilege but a moral and

civic duty of citizens to make the social

conditions surrounding all children such that they

will nct grow up to become crimimals. Crime has

got to be eradicated at the source, through

permanent prevention. The only time that cam be

done is in childhood. (Adverriser, Pebruary 2,

1923:2)
The Advertiser's editorial vas followved later in the month
with a long column by Albert W. Palmer, pastor of the elite
Central Union Church. Palmer conceded that gangs "terrorize
certain sections of Homolulu™ and were a menace to women and
girls. But he contended that whipping was counter
productive and jailing offenders was difficult due to rules

of evidence, legal technicalities, and the court ordeals of

victims of sexual assaults. Palmer argued that the whole
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community was on trial and that the community's suffering
with the gangs was simply the consequence of "its cwe sins
of greed, negligence, and stupidity."™ Gangs would exist as
long as the conditions which rrcduced them existed. He
suggested as the causes of gang formation five factors:

(1) The Gang Spirit, which we all possess. ZEvery
man who "belongs" has his gang.

(2) Idleness, due tc lack cf that vocational
training which would awaken the ideals of
industrye.

{(3) Love of adventure, nct directed into
legitimate channels but allowed to run wild.

(3) M¥oral illiteracy, due to lack cf moral and
religious training.

(5) A morbid sex life, stimulated ty indecent
shovs, literature and idle talk, and uncorrected
by exercise and competitior of nckler and more
wholescme interests. (Advertiser, Fetruary 26,
1923: 1)

Palmer vwent on tc suggest that the community should
attack 1ts social preoblems with the same "scientific
interest® it had used in the growing cf good guality sugar
cane. As a first step mental tests should ke administered
to the gang meabers and those whc proved to ke feeble-minded
should be segregated and sterilized. The others wvere
creatures of their environment, for which the whole
community wvas responsible. Churches and affiliated social
agencies, e.g., YMCA and Y¥WCA, public schools, and
playgrounds should mcunt a program of moral education,
vocational training, and recreation to imfprove community
conditions.

In an accompanying editorial Advertiser publisher lorrin

A. Thurston characterized Palmer's analysis as ™A Clarion



197
Call to Duty" and called upon all agencies and individuals
to assist in "the reclamation of flesh and blood and
diversion of our toys and girls to lives of joy and
usefulness instead c¢f to sorrow and destruction."
(Advertiser, February 26, 1523: 10) Palmer's views vere
supported by two letters to the editor published
subtsequently by the Advertiser (March 6, 13823; March 8,
1923) .

Because of the disagreements betveen the members of the
connunity who developed a definiticn cf the situation
incorporating social welfare concepticns of the nature of
the problem, and those who believed punishrment by whipping
was the correct approach to the situation, an adeguate
constituency for a program of legislative reform could not
be constructed. A petition regquesting flogging rather than
"asexualization™ for rarists was presented to the
Territorial Senate Ly the members of the Gocd Government
League of the Mothers of Hawaii, but no whipping bill was
introduced into the 1923 territorial legislature.
(Advertiser, March 16, 1923:2). A measure vas introduced
into the House (House Bill 227, 1923) to raise the minimum
sentence to 20 years for a conviction on rage, but the bill
failed when the House Judiciary Committee reported that the
statutory change, if passed, would be counterproductive
because such a long minimum sentence would conly make getting

convictions more difficult (House Standing Committee Report
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No. 202 , 1923). A resolution introduced in the Senate at
the request of the Hawailan Republican Wcmen's Auxiliary
Clubs providing for the "unsexing® of ragists by a surgeon
failed to win aprroval due to the belief of senate mepters
that the sanctions wculd constitute cruel and unusual

punishment (Star-3ulletin, ¥arch 1, 1923:7). Although it

cannot be determined if the liberal humanitarians were
successful in persuading Honolulu's schools, churches,
social agencies, and playgrounds toc address the gang
prcblem, it is clear that the 1923 episode did not result in
any legislation altering the rare law.

As in previous episocdes we will turn triefly nov to a
nore focused look at the imagery of the act, actor, and

victim involved in rape cases.

5.8.1 Imagery of the Act

There does not arpear to be any sukstantial change
reflected in the 1923 episode in the language and imagery of
the act of rape. It was still regarded with the most
hostility of any crime that could be committed. As one

ferale vriter to the editor of the Advertiser (February 15,

1923:14) said, "I'd prefer death myself," when referring to

the ordeal of the victim in the Kakaako Case. A few other

examples of frequently used terms are listed below:
n"dasrardly assault" (Advertiser, January 26, 1923:1)
"heinous crimes"™ (Advertiser, January 31, 1923:14)

"outrrage® (Advertiser, March 5, 1923:1)
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"atrocious kidnapriang case"™ (Advertiser, March 6, 1923:1)

"revoltiné circumstances™ (Advertiser, March 6, 1923:1)

"brutal attack™ (Star—-Bulletin, January 26, 1923:1)

wbestial, primitive, criminality" (Advertiser, February 2,
1923:12)

S.4.2 Inmagery of the Actor

Unlike the imagery of the act the imagery of the nature
of the actor, the man who commits rapes and sexual assaults,
appears to have changed in the period between 1912-13 and
1923, although this pay reflect as nuch a change in the
nature of the perceived threatening group —— youthful gangs
as opposed to solitary individuals, often of mature age —--
as it does any fundamental change of underlying cultural
conceptions. As was indicated above, the haocle community
was quite disturbed about "gangsters," Ltut the influences of
psychiatry, social work and sociclogy had largely replaced
euagenic thought as the advanced thinking of the pericd.
While the sentiments of the liberal humanitarians could
hardly be described as tolerant, they could be described as
understanding. With the exception of a fev "feeble-minded"”
vhc should be sterilized, the "gangsters" were normal youth
whcse energies were misdirected and whose activities vere
unchanneled by constructive social forces. They were
victims of their environments and products of the
disorganizing forces of the city -- forces for which the

entire community was responsible. These individuals vere
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most commonly referred to as "youths,"™ "toys," "ruffians,"
"hcodlums," and "thugs."” While most of these are hardly
neutral terms the imagery is gquite different and less
hostile than the "brute® and "fiend" that had previously

been used.

5.8.3 Imagery of the Victin

It is doubtful that the imagery of the victim of rage had
changed much for the haole community pricr to or during the
1923 episode. Rape was still regarded as the worst event
that could befall a wWoman, one that transformed her very
being, a fate worse than death. One author of a letter to
the editor was probatly emngaging in only slight hyperbole
and expressed the percertion of the haoles when she wrote in
reference te the Kakaako victim, "Her whole life has ncw
been changed and all the 'air-castles' of a hapry home and

farily may be shattered." (Star-Bulletin, January 27,

1923:6).
what this episode does afford is insight into the

differentiation of wcmen rape ccmplainants into those who
vere "respectaktle"™ and those whc¢ were not. The critical
importance of this assignment t¢ a category of complainants
is indicated by its appearance in initial newspaper TLefports
of both of the major cases to get publicity during the 1923
episode. The initial news report of the Kakaako Case in the

Advertiser (Jamuary 27, 1923:1) identified the victim as "of
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respectable parentage.” 1In the initial report of the
kidnap-assault by the two sailors, the Advertiser (March 5,
1923:1) reported that the woman's character was "said to be

of the best."™ In a follow—-up article the next day

(Advertiser, March 6, 1923:1) the victim was identified as a

"respectable married woman.™ In a general editorial opn
attacks on women in Honclulu, Advertiser publisher Lorrin A.
Thurston described assaults on "reputable white women™ bhy
native Hawaiians (Advertiser, May 30, 1923:16).

O0f course, the status and prior behavior of the alleged
rare victimss were the key issues in the trial of the Kakaako
Case. Was she claiming rape tc avoid punishment for
intercourse with her male escort or was she the innocent
victim of a surprise attack by a gang of strangers? This
vas the issue for the jury to decide. Interestingly,
because of the publicity of the Kakaako Case, this coamon
defense, attacking the character of the victim, was itself
severely attacked. Albert Palmer publicly criticized one of
the defense attorneys for his cross-examination of the
Kakaako victim and announced his opposition to the
attorney's proposed appointment to the federal bench.
(Advertiser, March 20, 1923:1). Palmer sawvw the attorney's
behavior to the victim as precisely the kind of ordeal which
discouraged vomen from complaining of crimes committed
against them (Advertiser, March 21, 1923:1). 1In addition to

organized opposition by women interested in the case to the
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attrzney's judicial appointment {March 23, 1923:1), a debate
on legal ethics was touched off that led to serious
proposals of a bar committee to examine the ethical issues
involved (Advertiser, March 21, 1923:1; March 25, 1923:18;

March 27, 1923:14; March 28, 1923:1%5; March 29, 1923;14).

S.4.4 Sumaary and Conclusion: 1923 BEpisode

Based on the foregoing we are now able to explicitly
employ the model. The "Kakaako Case™ was of course the
crisis that generated attention by the haole community. The
very nature of the case -- the gang connection of the
defendants -- and the increasing concern with the non-haole
gangs in the poor districts, were major components of the
emerging definsition of the situation. The imagery of the
act had been stable, but the imagery of offenders had
changed to more of a paternalistic ccncern with the youth of
the city, rather than dismissal as Ybrutes" or "fiends.®
The punitive-whipping orientaticn made a strong drive for
having that sanction defined as the approrriate soluticn.
But its adherents vere cutclassed by the environmentalists
and social vworkers whose recommendations were diffuse and
dissipating of energy. For the first time women, organrized
in groups, participated in the definiticn of the situation,
focusing on the treatment of the victim in court and raising
gquestions about the lack of participation of women in the

legal system. In the end, neither the punitive nor the
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humanitarian orientations were able tc achieve sufficient
hegemony to result in specific legislation.

But gangs were still regarded as a protlem and next

surfaced in relation toc sex crimes in 1929.

5.5 1929: TEE TRIDAPH O

PUNISHMENT

If any socilal service measures uere taken suksequent to
1923 to address the gang problem, they failed to solve the
problem in the view of much of the haole community because
in 1929 another case of a gang attack on a young woman
occurred, the reaction to which paralleled in many ways the
events of the 1923 episcde. But the 1929 case took place in
a haole community much changed from 1923. 1In 1923 there vas
a strong benign-paternalistic orientation among some
poverful members of the haole community, most notably the
Advertiser and its publisher lorrim A. Thurston, toward the
youthful gangs. While there was uniform concern about the
gangs and the belief that these gang menmters vho committed
serious crimes should be punished, the punitive sentiment
was muted and whipping did not receive seriocus legislative
attention., HBowever, in 1929 a whipping proposal passed both
houses of the territorial legislature, the images emplcyed
and language used were much more harsh, and sentiments were
strongly punitive. Why the change?

In addition to the social changes already outlined —
urtanization, class and ethnic comgpetition, and the growth

of poor immigrant districts -- in 1928 there occurred an
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incident in Bonolulu, whick, while not involving a sex
crime, profoundly shocked the haole community and impressed
upon its members the dangerousness of scome of the non-haole
residents of the city. The conseguence was an increased
concern about safety from and ccntrol of the lower classes
and a more repressive attitude toward crime.

The incident invclved the kidnap for ramsom and murder of
a young upperclass haole boy by a Japanese youth, Myles
Fukunaga, presumalbly for a believed injustice dcone to the
Jaranese youth'!s family by the coapany which eamployed the
victim's father. Lind (1982:1741) says the events associated
vith the crime, news of it, the search for and apprehension
of Fukunaga, "moved the entire community for nearly a week
to a statrte of intense emotional excitement and distress,
which in a Mainland setting could easily have precipitated a
race riot."193 Fukunaga was gquickly tried and convicted.
Despite arguments that he was insane, he was eventually
executed. The crime was the guintessential symbolic

viclation of ethnic apnd class toundaries.

103 1ind (1982:141) uses the Fukunaga Case to "illustrate
hov delicately balanced the public attitude of racial
toleration actually was, and how easily it could be
disturbed, and as readily restored." While agreeing
with Lind*s first two points, my thesis, hovever, is
that the pre-Pukunaga ethnic situation was not fully
restored after the eveat and in fact it left a residue
of fear among a portion of the haole population. This
fear I regard as an important element in exfplaining the
harsher attitudes among the hacles exhibited during the
1929 “sex crime wave.™
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Like the 1923 Kakaako Case, the 1929 save of concern

abcut rape began with a precipitating incident involving the
attack on a seventeed year old Chinese girl by thirteen
members of the "Vineyard Street Gang.™ The case came to be
kncwn as the "Kauluwela School Case"™ in reference to the
site of the attack. Indicating a much different orientation
than it held in 1923, the Advertiser (March 23, 1929:1§)
editorialized:

Degrading crimes such as these laid at the door of

the 'Vineyard Street Gang' deserve swift

punishment for the guilty.
* * *

'Gangs?' should be suppressed, ruthlessly and by
force, if it takes the entire police force backed
by every decent man in Honolulu to do it.
¥ith this statement the Advertiser laid out the two major
issues to occupy the haole citizens of Honclulu for several

veeks: the suppression of youth gangs and the appropriate

punishment for rape.

The Advertiser's editorial conveniently appeaged just
before the alleged assailants! trial on rape charges began
on April 3, 1929. On April S it vas anncunced (Advertiser,
April S, 1929:1) that as a result of the alleged sex attack,
"prominent women of the city"™ had called an open meeting to
which all the vomen of the city were invited to discuss
possible courses cf action. At the meeting, the woaen
engaged in "Delilerate but firm discussicon of the present
gangster situation ... in which corporal rpunishment was

largely favored ....™" (Advertiser, April 7, 1929:1). The
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women also appointed a committee of fcurl?4 to visit the
Territorial Semate to indicate their support for a bill
(House Bill 49, 1929) that would make a ten year a2inizum
sentence for a rape conviction mandatory.19s

Focusing on the admipistrative apparatus, one speaker
strongly criticized investigative and court procedures,
noting that police, physicians, prosecutors, defense
attorneys, judges, and juries vwere all male and that the
courts applied the resistance standard to the point that it
was nearly impossible to obtain convictions.

The wvomen's ire ccncerning the situation was not wasted
on the legislature. The House of Representatives adopted a
resolution (House Resolution No. 99, 1929) requesting the
Territorial Attorney General to collect statistics
concerning the incidence of sex crimes, and some legislators
positively responded tc the suggestion that whipping be made
a penalty for rape. The Advertiser announced its support
for the activities of the women and suggested the inclusion
of women on juries as one solution toc the problem

(Advertiser, April 1C, 1929:1).

104 The women were Mrs. Henry Damon, Mrs. A.N. Campbell,
Mrs. George P, Straub, and Mrs. George P. Cooke, all
wives of business and professional men of Honolulu.

105 House Bill 49, (1929) had been introduced by
Representative O'Brien (wvho had been the presiding judge
in the 1923 Kakaako Case) out of his dissatification
vith the defendants' quick rparoles. The bill passed the
House 28 to 1 but failed in the Senate.
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By April 11th, the crime wave and associated activities
vere in full swving. The Advertiser had picked up and was
giving detailed coverage to a case of child molesting
(Advertiser, April 1CG, 1929:1) and the alleged rape of a
wvhite girl vas regorted as "ANCTHER GIRL ASSAULTED BY BURLY
BROTE" (Advertiser, April 11, 192S:1). Indignant letters
began to pour into the Advertiser (April 9, 1929:14; April
10, 192%:14) demanding whipping for sex criminals. The
vomen's committee met again and reached a ccnsensus that
vhipping was to ke pushed as the penalty for rape. At the
request of the Maul Women's Club, a bill was introduced in
the legislature to raise the penalties for indecent assault
and to raise the protected age category from twelve to
eighteer (House bill 362, 1929).106 On the theory that
"lascivious books and cheap magazines"™ were contributing to
the crime wave by holding "the criminal up as a daring
hero," one senator introduced a bill ({Senate Bill 64, 1929)
to bring them under the nuisance statute (Advertiser, April
12, 1929:4) ,107 A sulcommittee of the women's group visited
Judge W.F. Frear to discuss refcrm of sentencing and parole
policies for those convicted of sex crimes (Advertiser,

April 13, 1929:1).108

106 House Bill No. 362, (1929) failed to pass the House. An
identical bill introduced into the Senate (Senate Bill
No. 208, 1929) passed the Senate but also failed in the
House.

107 Senate Bill No. 64 (1929) passed both houses and was
signed into lav by the governor (Act 221, 1929).
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Despite the introduction of cther bills, the major event
was the introduction into the House of Representatives, by
the powerful O.P. Socares, of a till (previously approved by
the vomen's group) prescribing the addition of a mandatory
five to twenty-five lashes with a "cat-o-nine tails" to
existing penalties for rape, attempted rape, carnal abuse,
and indecent assault (House Bill No. 403, 1929). The
whipping bill became the major focus and rallying point of
the women'’s committee. However, the haole community wvwas not
united behind it. Just as in 1913, the hacle comrunity was
seriously split concerning the sclution to the sex crinme
prcblem. Again, thelsplit was Lbetween those adhering to the
conventional belief in the efficacy of severe punishment,
and a scientific-humanitarian elite which viewed the

punitive response as brutal and ineffective.

5.5.1 The Scientific—-Bumanitariam Soluticm Versus

Retribution
By 1929 the eugenics movement in Hawaili was gquiescent.
Sterilization vas no longer viewed as the enlightened
solution to criminal behavior and related social problems.
The medical professicn, viﬁh its bioclogical explanations of
behavior, had lost its hegemony in such matters to the
emerging perspectives of sociolcgy, social work, and

psychiatry. Adherents of this ferspective, while perhaps

108 They noted that there was no voman on the parole board
and that one vwas needed.
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somevhaﬁ less deterministic than eugenicists, nevertheless
denied the efficacy c¢f corporal funishment, and explained
crime in teras of poverty, famrily and neighborhood
disorganization, and alcoholisE. Suspicicus of simple
solutions, this group characteristically suggested better
education and recreation along vwith mcre study of the
Frcblem.

The introduction of the whipping bill into the
legislature resulted in a major ccnfrontation between the
social work and the punitive ferspective during tvo evenings
. of oren legislative hearings on the bill.199 proponents of
the whipping bill did not object to suggestions for more
study, but insisted that whipping was needed immediately to
meet the crisis. +While conceding that social work offered
no immediate soluticn, proponents of that view criticized

the brutality and inefficacy of whipping (Advertiser, april

16-17, 1929:1). Supporters of the whipping bill countered
that whipping was the only punishment that the Eteasts who
attacked women and girls would understand. Taking this
view, one speaker said:

It (rape) is the lowest form of crime known to man

for it strikes at the foundation of life itself.
Men involved cannot be reached through

109 The leaders of the ™social work™ camfp opposing the bill
vere: Miss Mary Catton, Queen's Hospital social worker;
George F. Hamilton, Secretary of United Welfare; L.B.
Killam, Honolulu School of Religion; Andrew W. Lind,
University of Hawaii Department of Sociology; Merle
Scott, YNMCA; Galen Reaver, Pastor of Church of the
Crossroads. Those supporting whipping were a larger and
more diffuse group.
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intelligence cor soul, only through sensory necves
can they be reached and the whipring post iswould
touch those nerves. (Advertiser, April 27, 1929:2)
Two adherents of the whipping hill spoke of the uaiqueness
of Hawaii's "mixed" ropulation and the special measures
necesary to controel it. Other suggestions ranged from use

of the ball and chain to better lighting fcr playgrounds.

Sociologist Andrew lLind, according to the Advertiser

referred to the 'sweeping emotional pent-up energy
in the wminds of a great many of the community,'
and said that ‘'experience has shown that whipping
does not actually deter?' .... Lind said it was a
'pernicious measure,' and referred to books and
Ceports.

x x *

'TI don't believe anyone here is competent to say
vhat ought to be done, but I don't think whipping
will improve the situation.'! .
{Advertiser, April 16, 1929:1)
The hearings polarized the community and set off a wave
of letters to the nevspapers. The Advertiser (April 17,
1929:16) , immediately made its position known in an
editorial titled "Whipping Post or Soft Gloves?" which
clearly reveals its definition cf the of the situation and
the alternative agpproaches to it. It reads in part as
followus:
A desperate situation faces Honolulu.

* x *

what are we the people of Honolulu going to do
about it?
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A review of the conditicns reveals two
radically different lines c¢f treatment proposed.

On the one hand is the modern 'soft glove!
procedure. This is courageously advocated by
Margaret M.L. Cattoa, a social worker in the
Homolulu field.

In a letter to the Advertiser last Saturday
morning she deprecates purishment bty force, and
advocates 'a survey to determine the scurce of
evil in Eonolulu,' and the treatment of the evil
found by 'Scientific individualization by means of
psychology, psychiatry and social service.'

She further refers to the people needing
treatment as 'socially sick.'!

x * x

The !'soft glove system' has brought Honolulu to
the 284 arrests for rape and kindred offenses in 4
years.11o

Heretofore the offenses have been committed
chiefly against poor Hawaiian, Filigpino, Chinese
and Japanese girls, and the community has listened
to the alaost incredible details with an
incredulous stare, but the situation is not
standing still.

The ravishing of defenseless women and girls is
not gecing to be confined tc¢ Kakaako and Tin Pan
Alley.

It is going to extend tc Waikiki; to Manoa; to
Pacific Heights; and the aristocratic circles of
Nuuwanu Valley.

It is going to invade the homes cf leaders of
business and society and tc families of members of
the legislature.

110 Reference here is to some nmuch publicized statistics on
sex offenses produced by the Territorial Attorney
General. Nearly all of the offenses vwere for violation
of the statutcry rape statute and did not involve
violent attack. Nevertheless, the haole community vas
nuch concerned about the figures and frequently cited
then as evidence of the danger to the women of the
community. '
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What are we going to do about it?

Are we going to confine our efforts to 'social
surveys and psychiatry! and 'minimunm sentence
parole!' or wshat?

* * *x

As opposed to the ?'soft glove theory' the
uvnanimous opinicn of the responsible women's
committee has Leen that what is required is that
'something be done.' And that 'something' shall be
whipping delivered upon the tare back of the
offenders.

* *x *x

If something is not done, and that promptly and
drastically, to repedy the situation, Honolulu is
certainly going to see a revulsion of feeling in
the commuynity which will gravitate into lynch law
and killing.

The vwriter of this recently ccanversed with the
father of a decent white girl who had Lkeen raped
in Honolulu. The mpan stated that he had been
practicing daily with a six-shooter with the
intent to kill, on sight, the ravishers of his
daughter when discovered.

Thus, the Advertiser gave stroang editorial support to the
portion of the haole community that was pushing the wvhipping
bill., And, as in the past, it pointed oagt that the elite
did not view all rapes as being cf the same guality. If the
hacle community did pot act to protect itself, rapists would

be invading its homes. Again the spectre of lynching was

raised in connection with the rare of a wvhite woman.



213

5.5.2 Other Activities

In addition to its whipping Eill, the vomen's committee
made plans to put pressure directly on the orgams of legal
administration by appearing en passe at the trial of the
boys charged in the Kauluwvela Schocl Case. These plans

brought an outraged response printed in the Advertiser

(April 15, 1929:1) by E.J. Botts, the attorney cf one of the
defendants. Botts charged the women with an action which
vas the "first cousin of mob-rule," which was disrespectful
to law and the courts, and which would deny his client a
fair trial. He went on to say that although 1t is doubtful
such tactics could be condoned in any case, they vere
certainly not justified in the present case because the
victia vas an "over-sexed younqg voman vith nymphomania
tendencies (who) chocses, after several days reflection, to
call an experience in vhich she eagerly participated, a
ravishment, in order doubtless to deflect the reproach of
her relatives ...."™ (Advertiser, April 15, 1929:1).

Botts' statement Lhrought a storm of protest in the
Advertiser in the form c¢f letters affirming the right of
voszen to demonstrate and criticizing Botts' judgment of the
victim's character (April 16, 1929:15; April 17, 1929:15;
April 18, 1929:18; April 20, 1929:15). The president of the
Advertiser pukblishing company, Lorrin A. Thurston, wrote a
rasbling editorial charging that if Botts thought the

women's action was the "first ccusin of mok-rule,”™ then
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Botts, himself, was a "full brcther tc the most dastardly
crime which disgraces civilization" (Advertiser, April 17,
1929:1).

Meanvhile, despite an active dialogue among letter
writing propoments and opponents of whipping in the pages of
the Advertiser, things wvere going badly in the Territorial
House of Kepresentatives for Soares' whipping bill.!1! Qn
April 19th, the Advertiser, anncunced that the btill had only
a "slim chance"™ of passage, with Scares its "sole chanmpion.™
Soares gave a "fiery speech®™ on the floor of the House

criticizing those opposing the Fkill, describing them as

nearly rapists thenmselves (Advertiser, April 19, 1929:1).

He mentioned "conditions peculiar to Hawaii" that made the
passage of the whipring bill necessary.

The women's conmittee was not easily discouraged. A
"mass meeting® was called for April 21st in Emma Square
(Advertiser, April 21, 1929:1) which was attended by several
hundred persons, a large proportion of which were Caucasian
vonen (Advertiser, April 22, 1929:1). Speeches were made in

favor of the bill and its opponents wvwere criticized.i1t2 3

111 Between April 10, 1929 and May 1, 1929 the Advertiser
printed some thirty-two letters from the public on the
issue of punishment for sex offenders. Nineteen of
these supported whipping, seven were against, and six
suggested whipping and/or castration. One long
pro-whipping letter was authored by Heary B. Restarick,
the leader of the whipping movement in 1913.

112 gne speaker in favor of whipping was Lorria A. Thurston
who was noted for his moderate attitude toward the gang
problem in 1923, <The marked change in his attitude
betwveen 1923 and 1929 represents that of much of the
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petition for presentation to the legislarure in favor of the
whipping bill received 435 signatures.

The Emma Square mass meeting apparently had a powerful
effect on legislators. On April 23, 1929, tvwo days after
the mass meeting, an amended whipping bill113 passed the
House and was assured of favoraktle treatment in the Senate.
The Advertiser excitedly reported:

HOUSZ VOTES WBIPPING FOR LDEGENERATES
BILL AHENDED TO MARE LASH OPTICNAL WITE JUDGE
EXPECT SENATE TIC POLLOW LEAL
ACTION IS REVERSAL OF FOBRMER ATTITUDE: WOMEN CRELITED
Softened by amendments that amounted to a
substitute bill, Representative C.P. Soares'
vhipping post measure passed the House yesterday
27-3, during a session tense with excitement,
vibrant with emotion and punctuated with agplause
from a gallery ¢f women who packed every square
foot of standing rooa and overflowed onto the
lanais.

{Advertiser, April 23, 1929:1)

The bill also overvhelmingly passed in the Senate under
the watchful eyes of a full gallery of vwomen but not without
some controversy which resulted in "the stormiest session of
the 1929 legislature" {Advertiser, April 25, 1929:1). One

senator in opposition to cthe bill called it the "child of

hysteria and bartaric" (Advertiser, April 27, 1929:1).

haole comaunity.

113 The "amended™ bill wvas actually a sukstitute bill which
modified the original by making the maximum number of
lashes 20 rather than 25 and made imposition of this
additional punishment discretionary with the judge
rather than mandatory.
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The women leaders of the whipping amovement were gratified
by the passage of the bill, but ccllectively and publicly
exrressed their regret that the bill had been amended such
that whipping was no longer mandatory upon conviction
(Advertiser, April 26, 1929:1).

Just a couple of days after the whipping bill passed the
legislature the trial of the defendants in the Rauluwvela
School Case concluded. The jury convicted the defeadants of
attempted rape, recommending leniency due to the
circumstances of the case. The judge sentenced them four
months to fifteen years in prison with the recommendation
that the parole hoard grant parcle after the minimum
sentence had been served. The judge also took the
opportunity to level a bitter blast at the Honclulu
newspapers for their coverage of the case and the manner in
wvhich it was used tc arouse a pcrtion of the community.
According to the judge:

What was rotten in this trial was the way the
thing was handled by the newspapers before it got
to court. A hysteria was worked up over a case
that was rotten, dirty, and disgusting, but not
the crime it vas played up to be. (Advertiser,
April 28, 1929:1)

The next day the Advertiser responded editorially that
the judge's remarks were "unjust criticisa" since the
Advertriser had only printed the facts of the case and that

it was the facts that aroused the women (Advertiser, April

29, 1929:12).
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Meanvhile, the whipring bill was awaiting the signature
into law of Governor Parrington. The Advertiser (H#ay 8,
1929:1) reported that a "steady string of visitors to his
office have argued the merits and demerits of the measure.”
Apparently the ofpponents of the whipring measure carried the
day. Governor Farrington eventually vetoed the whipping law
cormenting:

Lav observance and lav enforcement are of more

vital iamportance than more law. I Lelieve that

this bill is the rroduct cf a spur-of-the-moment

desire to do something radical tc correct an evil

situation. I Ltelieve in being radical if the

radicalism is efrfective and may not accoaplish

more harm than good. (Advertiser, May 9, 1929:1)
Getting the last word, the Advertiser (May 14, 1929:14), in
a rather hysterical editorial, Lkitterly criticized the
legislature for amending the whiprping bill and the Governor
for vetoing it.

Review of the.nevspapers for tvo months after the veto of
the whipping bill revealed no particular further indignation
copncerning the governor's action and no concern about rape.
The mere passage of the whipping bill seems to have
satisfied the impulses of that portion of the haole
community that was mcst coﬁcerned about sex crimes. But,
again as we shall see, social conditions in the community
wvere unchanged and the people of Honolulu were soon to hear

much more abocut rape.
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rime Wave: The Governor's

5.5.3 Comnmunity Respgnse to t
Advi opaittee on Crim

As a conseguence of'the growving perception of a crime
wave in the territory, in part due to the heavily publicized
Pukunaga case and the 1929 Kauluwela School Case, the
governor of the territory in Japuary of 1929, appointed an
advisory committee to make a study of delinguency, crinme,
and punishment in the territory. The eleven member coamittee
{eight haoles, one Chinese~-Hawaiian, one Japanese, and one
Portuguese) 114 conducted a wide ranging inquiry into the
causes of crime, criminal statistics, the detection and
apprehension of criminals and persons accused of crinmes,
sentencing, corrections and penal institutions, and juvenile
delinquency. Its final report (Governor's Advisory Comamittee
on Crime, 1931) made 55 specific recommendations for reforn
of various aspects of the criminal justice system. They
ranged in scope from a recommendation for an appointive
police coanissioner to oversee the police department and -
aprpoint its chief, tc a recommendation that one of the
country jails be repaired to prevent water seepage.

The analyses and recommendations of the committee
reflected the influence of psychological, scociological, and
social work thinking. Indeed, University of Hawaii

psychologist Stanley Porteus was on the committee as was

114 The memkers were Roy A. Vitcusek, W.F. Prear, A.G.M.
Robertson, Gertrude M. Damon, Bernice P. Irwin, Margaret
Bergen, W.H. Heen, Harry I. Kurisaki, Francis K. Sylva,
Stanley D. Porteus, and H.R. Hewitt.
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coanmunity social worker Margaret Bergen. The committee's
analysis of juvenile delinquency drev on the work of
University of Hawaii sccioclogists Romanzo Adams and Andrew
Lind.115

With respect to the causes of crime, the committee,
reflecting the orientations of its membership, focused on
three underlying factors: (1) those pertaining to the
individual -- personality and intelligence (the
psychological perspective); (2) those pertaining to the
family, broken homes and paremtal discord (the social work
perspective) ; and (3) those pertain;ng to general social
conditions —-- the criminal justice system, informal social
control, and character moulding (the sociological
perspective). Committee recommendations addressed each of
these areas.

The committee's penological proposals were also
reflective of the advanced social thinking of the period.
They rejected "the old theories of revenge, retaliation,
retribution and expiation (the eye~-for—-an-eye, tooth-for
a-tooth, penalty should fit the crime theories)"™ for the
"newver theories of prevention, detgrrence, and reformation
or rehabilitation." (Governor's Advisory Ccamittee on
Crime, 1931:48). The coammittee favored scientific
individualization and used a medical analogy toc illustrate

its point.

112 Adams (1931) and Lind (1931) are included as appendices
6 and 8 respectively in the committee's report.
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Punishment and treatment should fit not the crinme,
but the criminal. Hence, the foremost postulate,
that treatment should be, not en masse but

individual and appropriate to the case as far as
may be and for as long or as short a period as
required -- as puch sc with respect to criminals,
vhether in or cut of prison, as with respect to
those who are ill, whether in or out of a
hospital. Wholesale treatment by arbitrary uniforn
methods has no place in this scientific age.
(Governor's Advisory Committee on Crine,
1931:49-50)

However, the committee emphasized that this orieatation
arose not out of sentiment for the wrcngdoer. In fact, the
committee said, such feelings were the greatest danger of
this approach. Concern should be for the welfare of
society. The remedy c¢r treatment should be tailcgred to
cormonity interests and "in all cases the rpunishment and
treatment should be designed as far as possible to operate
as deterrent both to the criminal and to others against
future crimes.™ Consistent wvith the committee’s interest in
scientific individualization, one of its recommendations was
that the statutes be amended tc remove from the court the
pover to set ainimux sentences and that they should be set
by the parole toard after é period of examination of the
offender and a complete consideration of his
characteristics. The committee's report was probably the
first major cfficial statement of the rehabilitative model
which was to become a powerful cultural force during the

50's and 60's, until it began to disintegrate in the 70's.
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Two of the princirpal interests of the ccammittee concerned
the question of whether cr not there was a crime wave in the
territory and also the relative levels of criminality of the
various ethnic groups. The committee concluded that existing
crime statistics did not permit "exact findings" on the
sutject but that what statistical evidence could be adduced
shcwed that such increases in crime as did exist were not
out of proportion to the population increase. It 1laid the
matter to rest with a strong statement.

The evidence before this commission consisting
of the unanimous opinions of judges, fprosecuting
officials, police officials and juvenile cocurt
officials and also the records of the ccurts would
indicate that there is no crime wvave in this
Territorye. {(Governor's Advisory Committee on
Crime, 1931:7-8)

The comnittee provided statistical evidence to suppoert
its conclusion, examining coaviction rates for the several
ethnic groups fotr each of seven categories of serious crime:
aggravated assault, sex crimes, homicide, auto theft and
malicious conversion, larceny, turglary, and robbery. In
examining the trend it compared two periods, 13917-22 and
1923-28. Differentiating the seven categories of crime into
crimes of violence (the first three types), and criases
against property {the last four types), the committee found
"nc marked tendency"™ toward an increase in crimes of
violence in the latter period as compared to the first. It
did find, hovever, that among the "crimes against ptoperty"
that larceny convictions had increased along with auto

theft. Burglary and robbery had decreased.
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One of the prime concerns of the committee was the
differential ethnic tendencies toward crime. It constructed
a composite index for each ethnic group across the seven
categories of crime and developed a ranking of ethnic groups
to give "an approximate measure of racial crime tendencies.”
Por the period 1923-28 the ordering cf ethric groups by
prevalence of convictions was as follows: Puerto Rican,
Other (mostly Koreasns), Hawaiian and Part-Hawaiian,
Caucasian(including Portuguese) and Pilipinos (tied for 4th
place), Chinese, and Japanese. (Governor's Advisory
Cosmittee on Crime, 1931:16)

The committee alsc produced rankings ty ethnic grour for
each of the seven categcries of crime. The rankings for sex
crimes (assault with intent to ravish, attempted rape,
carnal abuse of a female under twelve, and rape) are
presented in Table 8.

In addition to these statistics on sex crime conviction
trends, rape and other sex crimes received additional
attention frcm the committee. On whipping, either as a
sentence or as a prisoa discipline measure, the committee as
a vwhole refrained from expressing an opinion. Hovever,
psychologist Stanley Porteﬁs, as part of a special report
vhich contained some recommendations on sentencing,
reconmended that whippirg be provided for ip the "worst
cases" of rape and for cases of carnal abuse involving

"brutal offenders.”
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TABLE 38
CONVICTIONS FCR SEX CRIMES IN THE TERRITORY OF

HAWAII OVER TWC SIX YEAR PERIODS, 1917-1922 AND
1923-1928, PER 100,000 PCPULATION*

1917-22 Ratio** 1923-28 Ratio**
1.Porto Rican 1.11 1.0thers*** .46
2.Filipino .47 2.Porto Ricaa .46
3.Hawaiian § P-H .17 3.Filipino .45
4.0thers*** .17 4.Hawaiian § P-H .22
5.Caucasian .09 5.Chinese .08
6.Chinese .04 6.Caucasian .06
7.Japanese .01 7.Japanese .03

*Source: Governor's Advisory Committee on Crime (1931:17)
**This ratio was calculated by the committee by dividing
the total number of convictions for the group during the
period by the average annual population of the group dur-
ing the period.

***Mostly Koreans



224

Porteus did an analysis of the population of 434
prisoners in the territcrial prison. He found 33 rapists in
the population with an average age of 28.5 years. Their
average minimum sentence vas 4.7 years and the average
maximum was 20.4 years (calculating a life sentence at 30
years). Porteus alsc noted that one—-third of rapes were
committed by aliens and one-~third by Filipinos. Hawaiians
vere overrepresented and Japanecse were underrepresented.its
Porteus also proposed, upon examination of sentences, that
there wvas an excessive differential Letween the maximuz and
pirimum sentences given. In one case the minimum was two
years and the maximum was life.

Porteus also found fifteen men convicted of carnal abuse
in the prison population. Their average age was 34.5 years
and their average minimum sentence vas 25.4 years (all
maxinums were set at life). He noted that 50% of the criases
vere committed by Pilipinos vith Portuguese and Puerto
Ricans also cverrepresented. He noted that the sentences for
carnal abuse were more severe than those for murder (average
minizum 20.4 years) and that this fact belied the complaint
by some critics that sex crimes were insufficiently

punished.1:?

118 porteus was, of course, errcmeously making inferences
about the characteristics of rapists generally, based on
observation of imprisoned rapists.

117 porteus also reported on another category he called
"Octher Sex Crimes" but he combined cases of indecent
assault and sexual intercourse with a girl under
sixteen. Since these are guite dissimilar offenses and



225

In addition to his recommendation of wvhipping as
punishment for certain cases of rape and carnal abuse,
Porteus made other sentencing reccmmendations with respect
to sex offense convictions. TFor rape he suggested
increasing the minimum and decreasing the maximum. He
suggested generally raising sentences for vicious assaults
but decreasing terms for carnal abuse. Ee recommended
consideration in sentencing of the race and "social usage”
of persons convicted of carnal abuse on the grounds that sex
with girls was not proscribed in some cultures.

The report of the committee contained cne other
significant comment on rape. In a letter to the committee,
putiished in the repcrt, Antonic Perry, chief justice of the
territorial Supreme Court, suggested that the peralty for
the rape of a woman, regardless of her age, should be death
or life in prisomn, at the court's discretion. He also
suggested more severe fpenalties for assault with intent to

commit rape.

there is no way of differentiating them, Porteus!
analysis is not useful.
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S.6 THE MASSIE CASE: APFPIRMING SOCIAL BODNDARIES AND THE
RETURN TO PRIVATE RETALIATION

As discussed in the early pages of this work one of the
features of the indigenous Hawaiian legal system was
retaliation against transgressors cf social norms if they
were caught in the act. The creation ¢f a Western
governrment-legal system in the rid-nineteenth century
precempted for the state the legitimate use cf force and
associated sanctioning powers. Nevertheless, as early as
18€7 as we have seemn, the very rersons who created this
system, the haoles, began hinting darkly that extra-legal
means, lynching, vwould ke resorted to if the official
aparatus did not meet their standards of efficiency. As we
have also seen, lynching as a threat or prediction was a
sukterranean theme in all the episodes of community concern
about sex crimes. And the spectre of lynching was always
raised in connection with comments and imaginings about the
rape of a white woman or girl by a non-white.

We have also traced the increasing class and ethnic
tensions during the first three decades of the twentieth
century brought aktout by the changes in the territory and
its population, changes which were most sharrly fdcused in
the city of Homolulu.

We now turn to the most famous rape case and episode of
concern about rape in the history of Bawaii -- a complex
series of events, actrions, and reactions popularly referred

to as the "Massie Cacse."
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The Massie Case is similar in many vways to the episcdes
of sex crime that went before it, particularly those of 1923
and 1929. The confluence of stresses and strains in the
social structure with a precipitating event resulted in a
crisis. The attention of a segment of the ccmmunity was
rapidly focused and, through the participation of the
nevspapers, mnass meetings, and the like, definitions of the
situation were constructed. These interactions drew upgon
existing cultural images and meanings as well as producing
their own emergent symbols. Competing emergent definitioans
of the situation wvere strongly influenced if nct controlled
by the particulars of the class and ethnic segmentation that
characterized Honclulu. Based on the definition coastructed
by the dominant pertion of the population, the haoles,
demands for legal change were made.

The Massie Case, hovever, is distinguished by several
crucial elements not present in earlier episodes. It is the
only episode since the Wiley case in 1844 to involve the
external coamunity -- the world outside of Hawaii. Thus, not
only did the interactions that tock place occur between
local residents, but among local residents and ocutsiders --
officials aand residents of the rest of the United States,
some of whom had the power to affect the interests of
segments of the local population. This expansion of the
sphere of interaction, coming suddenly, as it did,

recrganized interests as they related to the emerging
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defipnition of of the situation and led to a scramble by the
local elite to retract and neutralize some of the images it
had been promoting. It also resulted in an interesting
instance of the passage of legislation by the territorial
legislature to symbolically demcnstrate to the United States
government that the local elite was comaitted toc, and
capaktle of, responsible remedial acticn.

The Massie Case was also the only erisode up to that
point involving a hacle alleged victim. While the violatioa
of ethnic and class toundaries had been an underlying issue
in earlier episcdes, the Massie Case put the issue directly
to the community and raised the salience for some segments
of the community of all aspects of rape law and its
adepinistration, and indeed, all aspects of law enforcement
in Hawaii.

These factors, the influence of external forces, and the
nature of the victim and her alleged attackers, along with
the specific events that occurred during the case, made the
Massie Case the most notorious rape c¢ase in the history of
Bawaii and one of the most notorious rape cases in the
history ot the United States.!12

On a personal scale it resulted, in the words of one of
the participants, in "blasted careers, ruined lives,
tragedy, and death."™ (Judd, 1971:166) On a broader scale it

had profound implications for the territory, perhaps

118 Tt was one of the top ten news stories in the U.S. in
1932 (Star-3Bulletin, January 2, 1933:1).
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contributing to a delay of statehood, 119 pearly resulting in
the loss of self-government for the territory, leading to
the reorganization of much of the apparatus of criminal
justice administration, causing the facade of racial harmony
to come under internaticnal scrutiny and criticism, angd
causing long-lasting and serious strain among the ethnic
grcups of the Islands.

Tﬂe events of the Massie Case occurred in a highly
complex context of personal idiosyncracies, personal and
grcup tensions, and seemingly unigue situations and
oprortunities. And yet, despite its apparent unigueness, one
finds the expression of stresses, strains, and collective
orientations that seem to have made the events predictable,
if not inevitable.

As we have seen, rapes had occurred before in Hawaii,
even rapes of white women, but never had the community
become so aroused and divided. In another set of
circumstances the incident would have been hardly noticed.
There was nothing inherent in the alleged act itself that
led to the subsequent community copflict and hysteria. As
shculd be clear by ncw, the incident was given its meaning
by existing tensions that had their rcots in Hawaiian
history at least as far back as the arrival of the

missionaries. The Massie Case itself was as much conseguence

119 Theon Wright (1966:9) contends that the case delayed
statehood for twenty years. But it seems imprudent to
explain a matter as complex as a delay of statehood by
reference to a single set of events.
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of antecedent events as a cause of suksequent events.

S. 6.1 An Outline of the Major Event

of the Case

Oon Saturday evening September 12, 1931 Navy Lieutenant
Thcmas H. Massie, a Southerner from Kentucky, and his twenty
year old wife, Thalia, from a rrominent East coast fanmily,
attended a party of Navy personnel at a restaurant near
Waikiki in Honolulu.$20 Sometime near midnight Mrs. Massie
left the restaurant, apparently alone, to take a walk along
nearby streets. She was next seen at about 1:00 AM when she
stumbled outr of some bushes some distance away, hailed a
passing car, and asked the occufpants to take her home. She
told the occupants of the car that she had been abducted and
teaten by a grour of Hawaiian youths. She refused to be
taken to the hospital or the poclice.

when her husband called home sometime later looking for
her, she told him to return hore imrediately, "Something
terrible has happened." UOpon returning home and being told
by her that she had heen raped, he notified the police and
an investigation was begun. Within a few hours five

non—-haolel2! youths were arrested, identified by Mrs.

120 gnlike previous episodes analyzed in this study, the
Massie Case has already received considerable attention;
three reasonably goced accounts by journalists have been
published (Packer and Thomas, 1966; Van Slingerland,
1966; Wright, 1966) . The following discussion draws in
part on those sources.

121 The ethnicities of the defendants were two Hawaiians,
two Japanese, and one Chinese—~Hawaiian (Richardson,
1932a:220)
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Massie,'22 and charged with rage.
interests, offered an initjial definition of the situation in
its first report of the incident. The assignment of an
alleged rape victim to the proper category regarding
respectability always being a critical element in defining
the situation, the Advertiser (Sertemkber 14, 1931:1) éued
its mostly haole readers by stating that the alleged victin
vas "a young married woman of the highest character ... a
.white woman of refinement and culture.™ Nearly as gquickly
as the first nevs regports went out, the community'began to
divide along class and ethnic lines.

The first segment of the comwmunity to take action was the
Navy. By Monday morning news of the rape had reached Rear
Adpmiral Yates Stirling, another Southerner, the commander of
Pearl Harbor. Stirling told the bearer of the information,
the captain of the submarine base, that "our first
inclination is to seize the brutes and string them up in
trees. But we must give the authorities a chance to carry
out the law and not interfere.®" (Stirling, 1939:245) Not
entirely in the spirit of this pronouncement, Stirling

immediately went to visit the mayor of Honolulu, the acting

122 The identificaticn cf the suspects was less than
perfect. When Mrs. Massie made the first report to
police she said she could not identify her attackers.
Later when the suspects vere taken before her, not in a
lineup, she tegan to identify them. As time went on she
identified more of them and became more certain of her
identification.
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governor, and the prosecutor's office, to express the Navy's
interest in the case. Stirling, long concerned about the
racial situation in Hawaii, sav the alleged attack as a
direct symbolic challenge to the social toundaries of
society in the Islands. He later reported that "Quick
action in my ofpinion, was necessary if the prestige of the
vhites in Hawaii was to be preserved."™ (Stirling, 1939:248)
The governor of the territory, on a trip to another island,
was informed of the case, and its implications, by telephone
by one of his aides, "This case has ramifications. The
girl's mother is a niece of Alexander Grahar Bell, and very
social. Her father was a military aide toc Theodore
Rocsevelt. No names have been printed but the newspapers
kncv that this is no ordinary crimpe." (Judd, 1971:169)
Governor Judd promised the Navy the full resources of the
conmrunity in handling the case.

Initially, at least, there was ancther segment of the
coenunity sympathetic to the Navy and to Mrs. Massie. This
segment was -the haole social and economic elite of Honolulu,
vhich was represented and personified by industrialist
Walter F. Dillingham. Dillingham was a missionary descendant
on his mother's side, and his firm, Havaiian Dredging
Cozpany, had lucrative contracts with the Navy for dredging
at Pearl Harbor. Dillingham was the dominant figure in the
Chamber of Commerce, president cf tvelve companies,

vice-president of eight companies, and on the board of
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directors of three companies (Van Slingerland, 1966:64).123
4s Vvan Slingerland describes the situation, the Massie Case
presented Dillinghas with a considerakbtle dilemma. On the one
hband he was motivated to press for the most expeditious
possible handling of the assault case because of the
necessity of keeping the goodwill for Hawaii of Southern
corgressmen upon whom legislaticn ensuring Bawvaii's sugar
prcfits depended, the fact that the Navy was his own and
Hawaii's largest customer, and the fact that the budding
tourism industry would be threatened ty reports that wcmen
vere not safe in Hawaii.124 0On the other hanmd, Dillingham
believed that 1f it appeared that the defendants were being
railroaded in the view cf the Bawaiians in the territory,
they might abandon the tenuous alliance that existed betveen
theaselves and the haoles which had up to that foint ensured
hacle political and ecobnoamic control against an expanding
and increasingly militant Asian population. Subsequent
events showed that Dillingham erred on the side of the Navy
and short-terr business interests at the expense of

relations with the Haxkaiianse.

123 Rallace R. Parrington, former governor of Bawaii, and
publisher of the Star-Bulletin described Dillingham as
having "Somevhat of a superiority conmplex."™ (Farrington,
1932:58)

124 mMatson Navigaticn Co. bad Luilt the Royal Hawaiian Hotel
on Waikiki Beach in 1926 and tourism as a serious and
profitakble industry was just beginning in the late 20°'s
and early 30°'s.
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If Dillingham and the Chamber ¢f Ccmmerce represented the
0ld haole elite whose fpower was exercised quietly and behind
the scenes, there vas a noisier group that emerged during
the ¥assie Case, the Citizens! Crganizationm for Good
Government, expressing the sentiments of the more newly
arrived haoles, recple devoted toc the old tried and true
ma ss-meeting approach to community problems, and who were
more confrontational, and in the view of the older elite,
more reckless.

Differentiated from all these haole forces, new and old,
internal and external, were the non-haocles, primarily the
Hawaiians, under the nominal leadership ¢f Princess Abigail
Kawananakoa. While many haoles were demanding swift justice,
perhaps without even benefit of a trial, many Hawvaiians vere
less certain about the guilt of the five yocuths, two of whom
vere Hawaiian. Through the effocrts of Princess Kawanahakoa
twvo of the foremost criminal lawyers of Hcnolulu were
secured to defend the boys against the rape charge.

Because of the class and ethpic segmentation of the
community, both communication of information and its
interpretation were so structured that two major competing
definitions of the situation began to emerge.

Theon ¥right, a jcurnalist who covered the Massie Case,
and who later wrote a book about it (Wright, 1966), observed
that part of the reason for conflict about the case was that

different segments of the community were getting information
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about the case from different sources. The major English
language newspapers, read by most hacles, rroceeded on the
assumption that the five defendants were guilty and reported
only those facts that tended to support that conclusion. To
the readers of these neuspapers it looked like a clear case.
And to many hacles the word of an upperclass white woman
tha; she had been raped by a gang of locals was inherently
believable and should have been accepted on its face. Aftef
all, had not they been warning about just such a thing for
decades? On the orher hand, as the investigation of the case
prcgressgd it became clear that there vwere sericus prolklems
with evidence and serious proklems sutstantiating Mrs.
Massie's story.!'2S This evidence was revealed to the
Hawaiian portion of the community by the mapy Havaiian
police officers in the police department and by the Hawaii
Hochi, a Japanese and English laaguage newspaper that often

opposed the haole elite (Wright, 1966:120)

12S Although there was no doubt that Mrs. Massie had been
beaten (she had a broken jaw), no evidence could be
found that she had been rared or that she had had any
contact with the defendants. She said she had douched
upon arriving home, s¢ no semen could te recovered from
ber body. Neither her genitals or other parts of her
body, except her jaw, showed any trauma consistent vith
her claim that she had been raped by five men. No
seminal stains vere found on her clothing ncr on the
clothing of the defendants, despite the fact they vwere
arrested within bours after the alleged attack. The
five defendants had alibi witnesses whose testimony made
it extremely unlikely that they could have been at the
scene of the crime at the time it was supposed to have
occurred.
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The haoles saw problems with the evidence as bteing the
police department's fault. Indeed, it was Lkelieved there was
a facrion in the police department that was subverting the
prcsecution ty feeding informatiocn to the defemse. As
Dillingham (1932:4) later said, "the rrosecuticn was
pitifully handicapped through the attitude of the Police
Department and its failure to produce evidence."126 jlso
seen as part of the rroblem was the fact the elected
prosecutor was a glad-handing Part—-Bawaiian politician who
was partially deaf and who did not try cases. The case was
assigned to an inexperienced junior.

Many Hawaiians, hcwever, doulbted the guilt of the
defendants and sav the machinaticns of the haoles as one
more in a long history of wrongs done to Bawaiians by
hacles.

The Advertiser dutifully created a sex crime wave. It
gave front page coverage to thirteen alleged sexual assault
cases between the tize of the alleged attack ¢n Mrs. Massie

on Septemper 12, 1931 and the end of April, 1932.127 On

126 There was sone justification for accusations of
bungling. For example, when detectives went to the scene
of the crime to look for incriminating tire tracks they
took the defendants' augtomobile. After they had
criss-crossed the area several times in the car they
became mystified as to which tracks they had just made
and which might have been there before. Thus, a
critical piece cf evidence which may have definitively
placed the defepdants at the scene cf the crime, or
shown that they bhad not been there, was lost.

127 see the Advertiser September 28; Octoker 12; Noveamter
12, 20, 26; December 28, 1931. Also January 2, 21;
Pebruary 6, 39; March 9, 14; aApril 19, 1932.
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Septeamaber 29, 1931 the Advertiser reported that "Honolulu
must novw decide between gang control and decency." Citing
two recent "known outrages® to women, the Advertiser
criticized the police for not ccntrolling the hoodlum
element. It reported that women were planning to arm
themselves and that influential citizens Wwere meeting
privately to discuss possible action. It pointed out that
many crimes never received publicity and that Japanese women
in particular d4id not report offenses because of the
huspiliation. It alsc cbserved that "not the least of the
harm done Hawaii by such conditions" were the tales told by
tourists returning hcme that Hawail was not safe for wvomen.
Under the heading "Scmething Must Be Done" the Advertiser on
the same day editorialized that the public was "outraged" by
the assaults on women, that the good name of Honolulu was
shamed, the community was "virtually at the mercy of
gangsters," the police were ineffective, and the state of
affairs vas "unendurable." Pressure must te broaught to bear
on the police "by the best men and women ¢f the city" to
prctect Honolulu's women, ever if it meant "swearing in a
small army of deputy sheriffs.”

But the coatinuing events of the Massie Case were to
overtake and to overshadow the rcutine promoting and
processing by the newspapers of a sex crime wave. In
mid-November the tr;al of the five youths charged with

raping Mrs. Massie began. But after more than tvo weeks of
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testimpony and 97 hours of deliberatiocn, the jury of five
hacles and seven non-haocles was unable to agree on a verdict
and a mistrial was declared. 123

After the mistrial the situation in Honolulu deteriorated
rapidly for the remaining three weeks in December. Feelings
ran high between Navy enlisted men and Hawaiian youth in
Honolulu. There were spcradic clashes between sailors and
local boys on the city's streets. O0On one occasion a group
of Navy men kidnapped Horace Ida, one of the defendants, and
attempted to kteat a confession cut of hinm.

The reaction of Navy officials to the verdict was less
direct but more strategic. Admiral Stirling, writing later
in his memoirs, revealed what his view had been; "The
crimpnal assault of a white woman by five dark-skinned
citizens of the Territory, the victim being the wife of an
officer of the defense forces of the United States, had gone
ungunished in the courts.”™ (Stirling, 1939:252) Stirling
blamed government authorities for the miscarriage of justice
and believed that the territorial governaent should have
"shown more inclination to sympathize with my insistence
upcn the necessity of a conviction. I feel that a stronger

vill to convict those guilty would surely have brought

128 Circuit Court Judge Alva E. Steadman, who presided at
the trial, later stated to investigators from the United
States Attorney General's Office that he would have
convicted the defendants, and that the reason he kept
the jury deliberating so long without declaring a
mistrial wvas that he vas hoping for a guilty verdict.
(Steadman, 1932:401-402)
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justice.™ (Stirling, 1939:250)

Navy officials had consideratle oprortunity to harrass
territorial authorities and to demonstrate Navy displeasure
at the situation. Rumors vwere circulated that a scheduled
visit of the fleet tc¢ Hcnolulu would be cancelled. A Navy
official advised his Washington superiors not to allow Navy
derendents to visit Bonolulu when the fleet came in on the
grcunds that Honolulu was unsafe for Navy wives.
(Star-Bulletin, December 11, 1931:1) Not only would any
cancellation of fleet activities involve great fimancial
loss to local tusinesses, but such statements to the
Mainland were a threat to the general tourist trade. Because
of these statements, the case began to get Mainland news

media attention of an unflattering type. ZTime Magazine

{December 28,1931:11), for example, in an article entitled
"Lust in Paradise," reported that "Yellow men's lust for
vhite women had broken bounds.™ It also reported the
ancouncement by Navy officials that Honolulu was unsafe for
Navy wives.

The aggressiveness of the Navy after the mistrial, and
the expansion of the arema of interaction to the Mainlamnd,-
began to cause a shift in the haole elite'’s definition of
the situation. Whereas previously it had been sex crimes and
the behavior of local law enforcement officials that had
been defined as the groblem, a problem that could be dealt

with as it had in the past, by much public moralizing amnd
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statenents of consternation about conditions, along with
some legislatve propcsals. Now, more and more, the problen
was the Navy and the fact that economic interests were being
threatened by the reaction of cutsiders tc the case.
Officials and business leaders came to define their task as
one of demonstrating to the Navy that Honoclulu was sensitive
to their complaints and solicitcus of their gocd will.

Several initial steps were taken to demonstrate an
inteantion to reform. Upon anncubcement of the mistrial the
Chamber of Ccmmerce announced that it planned a full

investigation of the case (Star-Bulletin, Decemkter 8,

1931:1). A revard fund was established for new evidence
leading to the convicticn of the assaulters cf Mrs. Massie.
The Chamber c¢f Commerce, under Dillingham, pledged 35,000,
and other contributicns were made by such organizations as
the American Legion and the I.0.0.FP., as well as individuals
{Advertiser, December 5, 12, 14, 16, 18, 1931). A "Law
Enforcement Committee™ of the Chamber of Ccmmerce proposed a
reorganization and reform of the prosecutor's office and the
police department and promised to pressure the governor to
call a special sessicn of the legislature to pass such

measures.t29

129 Tt may be recalled that administrative reorganization of
the police department was cne of the recommendations of
the Governor's Advisory Conrzittee on Crime (1931).
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But again, before much acticm could be taken events

overtook the situation. On New Year's Eve two Part-Hawaiian
inmates at the territorial prison escaped, and ¢n January
2nd one of them broke into the home of a haole woman and
raped her. He was apprehended the same day and on January
6th he was indicted, arraigrned, pled guilty, and was
sentenced to life iafprisonment, 130 The governor established
a nev¥, territorial police force to track down the other
escapee. The authorities had nc desire to leave theamselves
open to charges of ipefficiency or lack c¢f commitzent in
ancther case. But, cf course, this pew event supported the
definition of the situation held by some members of the
community that the ccmmunity was out of control and that
wvhite women were the prey of Hawalians. For some haoles the
issue came to te defined in symkolic terms as one of wvhether
American institutions would prevail in Hawaii. -A white wonmasn
(drs. Massie), had, they believed, teen raped by non-vhites
and justice had not teen done. A "Citizens' Organization for
Gocd Government" was formed tc demand changes in the
copnditions believed to have led to the attack on Hrs. Massie
and the conditions believed to have resulted in the failure
to convict the defendants (Star-Bulletin, January 7,
1932:1). A "mass meeting™ vas held at wvhich the chairwoman

of the newv group, Mrs. Anne Kluegel, declared:

130 See case of Territory ¥s. lui Kaikapu.
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The American flag must not f£ly on any building in
a place where American institutions do not
prevail. If they cannot be made to prevail here,
let us tear dosn the flag from our goverament
buildings. (Star-Bulletin, January 7, 1932:1)

The citizens of Pacific Heights, a haole neighborhocd,
organized a vigilance ccocmmittee to patrol their neighbcrhood
and the Advertiser (January 7, 1932:14), in an editorial
titled “Hysteria in Favor of Law Observance is Wholesome,™
discussed the benefits of "hysteria" in support of law and
order and demanded the death fpenalcty or "emasculatioa" for
rapists. Many haole wvomen armed themselves with pistols.
Vastly more important than all these fulminations was an
event that was still to come, a crime that occurred on
January 8th.

Shortly after the first report on September 14th of the
rare of Mrs. Massie, rumors beganm to circulate about her
character. While the haoles seemed to have a need to
attribute to her only positive characteristics and the
newspapers described her as being of the highest character,
those more sympathetic to the defendants seemed to have a
ne€d to assign her to a less respectakble characterological
category. 2umors started that Mrs. Massie had had an illicit
relationship vith one of the defendants and that things had
gone awry one night, or that she had been on the way to meet

someone when she was beaten and robbed, or that lt. Massie



243

had found his wvwife ip flagrante delicto with another Navy

man and bad himself teaten her, or that Mrs. Massie had been
beaten by several of Lt. Massie's colleagues as puanishment
for infidelities, or that Mrs. Massie siaply claimed the
rare to gain publicity (Van Slingerland, 1966:81). Admiral
Stirling regarded the rumors as a '"well organized whispering
campaign,® and that "It appeared almost that Mrs. Massie was
the one con trial and not the five defendants.” (Stirling,
193:251) The rumors trought angry resgonses from the
Advertiser (October 15, 1931:5).

The attacks on Mrs. Massie's character, along with the
failure of the authorities to coktaim a comnvicticn of the
defendants, and thus vindicate her, veighed heavily on Lt.
Massie. His wife's honmor was called into guestion -- a
crisis for a Southern gentleman. He became obsessed with
proving his wife's honor and thereby his cwn dignity. BHis
sentiments were shared by Mrs. Grace Fortescue, Ars.
Massie's mother, who had traveled to Hawaii when she learned
of her daughter's problems. Lt. Massie and his
mother-in-lav came tc believe that the only way to vindicate
Yrs. Massie was to obtain a confession freom the defendants.
They developed a plan tc kidnap one of the defendants and to
force him to confess. With the assistance of two Navy
enlisted men that Massie had recruited for the occasion,
Joseph Kahahawai, one of the Hawaiian defendants was

abducted. In the process of trying toc extract a confession
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out of him, he was shot to death. On the way to dispose of
the body by dumping it in the sea, Lt. Massie, MNrs.
Portescue, and one of the Navy men vere apprehended and
arrested.

The kxilling of Kahahawai stunned the residents of the
territory, Navy perscnnel and cfficials, the Mainland
newspapers, and J.S. government officials. Of course, the
non—-haole residents whc suspected the defendants were Eteing
railroaded in the first place believed their suspicions
confirmed, and there was tremendous resentment cocver the
killing. The haole community was split and in confusica.
Wwhile there had been among most haoles a good deal of
syepathy for the Massies, many could not atide the lynching
an¢ the complete abandonment of law. For example, the
Inter-Church Federation issued a statement signed by 39
ministers and religicus wvorkers condemning the lynching
(Star-Bulletin, Januwary 9,1932:3). A nusker of persoas vrote
letters to the editors of the newspagers alsc condeaning the
murder.! 3! QOther haoles refused to condean and even
supported the lynching. HMany letters to the editors of the
newspapers in some way excused or even supported the

lynching. Typical vere letters ty Barry F. Lucas and Elsa

Robertson (January 11, 1932:6 and January 12, 1932:6),
Colvin {January 12, 1932:6), "A Deeply Interested
Citizen and Mother" (January 16, 1932:7), "Law Abiding"®
(January 18, 1932:6), Lovejoy (January 18, 1932:86), "A
Believer" (January 20, 1932:6), McMahon (January 22,
1932:6), and "Against Lyanch law" (January 30, 1932:6).
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Crcss published in the Star-Bulletin (January 13, 1932:6)

vhich said the lynching was justified because lavw
enforcement authorities failed to act efficaciously. J.P.G.
Stokes wrote (Star-Bulletin, January 14, 1932:6) that the
lynching was simply obedience tc the "unwritten law" that
men must protect and avenge their women. Governor Judd, on
the other hand, wvas upset at a Navy killing of one of his
citizens and dressed down Admiral Stirling. He accused the
Navy of beinq partially responsible, having encouraged a
disregard of territorial laws (Stirling, 1939:256).132
Dillinghar, in his famous private pemorandur to inform
friends on the Mainland about events in Hawaii, took a
pragmatic view.
Unless one has lived in this community one

cannot appreciate the importance of the example tao

the people that they have no right to take the law

into their own hands. §hile this may be condoned

under conditions which prevail wvhere whites are in

the majority, it would be a hazardous thing to

give any such recognition of lynch law in our

compmunity where it is vital to stress the

necessity of abiding by the laws of the country.
(Dillingham, 1932:9)

132 Judd reiterated his belief cf Navy respomrsibility for
events in a letter to Secretary of the Interior R.L.
Wilbur (Judd to wWilbur, May 17, 1932 in Judad,
Miscellaneous Ala Mcana papers, Archives of Hawaiil) in
vhich he accused the Navy of sending false information
to Washington, of bhaving indirectly influenced Massie to
kill Rahahawai, and of generally having tad racial
attitudes. Judd guoted Stirling as himself saying that
nearly all Southern Navy officers eguated Hawaiians with
Negroes, a comparison Judd said any open-minded person
could see ¥as false. Judd asked that Stirling and
another officer ke reassigned and that the Navy not send
any more officers with such attitudes.
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Not to let the flow of events sweep past, the Citizens!
Organization for Good Government met again three days after
the murder, on January 11th. Eight hupdred to 1,000 mcstly
hacle residents attended. Chairvoman Anne Kleugel opened the
meeting by anncuncing that "wcmanhood has teen ravished,
Christian principles ocutraged, and Ampericam governkmental
practices dekased, tc the end that we are set forth as a
disorderly community." (Star-Bulletrin, January 12, 1932:2)
Participants at the meeting adcgred a constitution
copmitting the organization to governmental reform and
asking for a special legislative session to adopt new lawvs.
One of the primary speakers at the meeting advocated martial
law if reforms were not made.

Navy officials, despite the fact that the Navy was deeply
inplicated in the purder, also remained orn the offensive,
even blanming local officials for the lynching because they
had released the defendants on bail after the mistrial
against Navy wishes. Admiral Pratt, chief cf naval
operations in Washingtcn, reiterated a statement he had made
prior to the lynching:

American men will not stand for violation of their
vonen under any circumstances. FPor this they have
taken the matter into their own hands repeatedly

when they have felt that the law failed to do
justice. (Star-Bulletin, January 11, 1832:1)133

133 It vas to this statement that Governor Judd was
referring when he accused the Navy cf having encouraged
the lynching.
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The Reverend Galen Weaver, analyzing Navy statements and
activities, summarized the definition of the situation that
the Navy was promoting as follcws:
first, the claim that naval wvives are objects of
special attack; second, the c¢laim that jurcrs of
mixed blocd will not coanvict for sex crimes, even
for rape; third the claip that civil government
has radically troken down and that white men must

take the law into their owb hands in order to
protect their women. (Weaver, 1932:323)

Expanding the arena of interaction, Weaver's statement of
the Navy's view and his own point by point rebuttal to it

was published in the "Christian Century"™ (Fektruary 3, 1932)

on the Mainland.

Mainland newspapers had alsoc begun featuring the case, it
having all the ingredients to titillate their readers. The
Hearst newspapers were the most frantic, editorializing

after the marder:

The situatiop in Hawaii is deplorable. It is
becoming or has become an unsafe place for white
vomen. Outside the cities or small towns the roads
go through jungles and in these remote places
bands of degenerate natives or half-whites lie in
vait for vhite women driving by. At least forty
cases of such cutrages have cccurred and nobody
has been punished.

In the most recent case a vhite woman wvas
attacked by five natives, knocked down, her jaw
broken, terribly outraged and injured. The
perpetrators of this crime against pure womanhood,
against society, against civilization, were freed
on bail after a disagreement of a jury of their
kind. The husband of the abused and violated woman
took the law into his own hands, since there was
no other administration of either law or justice,
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and stands accused of killing one of the
assailants.

Truly the situation in Hawaii is derlorable,
and the wmost delorable thing about it is that the
perpetrators of the other forty outrages on
virtaous white vomen were not duly executed. Lt.
Massie is wrong in not having his case submitted
to a naval court. The vhole island should be
promptly put under martial law and the
perpetrators of outrages on women promptly tried
by court martial and executed. ©Until such drastic
measures are taken, Hawaii 1s not a safe place for
decent white women and not a very good place for
self-respecting civilized men. (qucted in Van
Slingerland, 1966z 167-168)

Tipe Magazipe (January 18, 1932:12) in an article titled
"Myrder in Paradise,™ fcllowed up its earlier "lust in
Paradise" effort with a long description of events and the
situation in Hawaii. It commented that "The killing of
Rabahawai climaxed a long chain of ugly events on the island
of Cahu growing out of the lust of mixed breeds for white
wvomen,"

|

The statements of the Navy, of the members of the
Citizens'! Orgaﬁizaticn for Good Government, and of the
Mainland press were the least of the wvorries of the
territorial officials at this pcint. Conditions in the
territory had become an item of debate in the 0.S. Congress
and on January 11th the Senate unanimously adopted a
resoluticn asking the attorney general to conduct a broad
investigation into conditions ip Hawvaii. The House held its

own hearings and President Hoover made inguiries about

events (Vaan Slingerland, 1966:171-177).
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Local leaders tecasme convinced that they must move
guickly to forestall extermal usurpation of local control
andé¢ prerogatives. Dillinghaz reveals the energing
definition of the situation among the elite:

Grave as had been comsidered the situation by
pmany of our leading citizens, the full rurport of
the chain of events vas cnly brought home when
cables carried the stories and editorial coaments
on the tragedy as viewved Lty peopfle on the
®ainland. The day after the nevs vas flashed to
the Nainland of the killing of Kahahavai,
nevspapers bhere began to receive saaples of what
was peing said of conditiopns in the islands,
including ccmrents on the attitude of the fpeople

of Hawaii, and threats of Congressicnal action to
control our affairs. (Dillimgham, 1932:6)

Dillinghan further relates that the directors of the
Chanber of Comnerce, alcng with other "leadiﬁg citizeas,®
met to consider the reports of Mainland reacticn and decided
that a committee of them should aeet vith the govermor to
depzand a special session of the legislature for the purpose
of passing legislatica "vhich vould take out of politics the
police departzent and the prosecuting attorney'’s
department.”

The governor, who had already been plananing such a
session, acceded to the demands of the chanbér cf Comamerce
Cozaittee and called the legislature to meet on January
18th, just ten days after the killing of Kahahawai.

The objective of the leading citizen# and business

leaders wvas to make a series of gestures to Mainland
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audiences that would undercut the demands that HBawvail te put
ander military or "comaission™ rule, two mruch discussed
proposals in the days after the murder. The last thing that
the haole elite vanted was a bunch of carpetbaggers coming
into the territory and disrupting the structure of power,
vealth, and privilege. So, for the haocle elite, the
definition of the situatiocn had slightly shifted again. As
Congress began to take an interest in the affairs of Hauaii,'
dealing witk the Navy becanme secondary; the protlem nov was
hovw to placate Congress and avoid external coatrol.

While this was certainly the viev of the established
elite, it was pnot unanimously subscrited to by some of the
nevcomers. 4rs. Kluegel's organization was supportive of
cozmission governmeat and she ccntinued her agitation. She
so annoyed the haole elite vith her activities that Governor
Judd threatenmed to fire her husband, who was a territorial
official, if he did not control his wife (Var Slingerland,
1966:182). A close associate of Mrs. Kluegel's was J.F.G.
Stckes, an iamigrant from Australia, noted for his racial
phobias, whc advocated at the January 11th meeting of the
organization "a military coammissicn for perhaps 10 years,
during which time administraticn would be so rigid that
everyone would learn to obey and enforce the laws, and at
the end of this period, Bawaii might again be ready to take
up the electcrate.™ The sex crime problem, according to

Stokes, stemned froa the fact that the pon-haole residents
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of Hawaii had not had the opportunity to learn the standards

of American family and home life. (Star-Bulletin, January

12, 1932:2)

Of course, as part of the reforz effort law enforcement
officials began to pay close attenticn to sexual attack
cases. If police and prosecutorial laxity under the old
system wvas seen to be a major part of the proktlem, the
reformed organizations under the new police chief and fpublic
prcsecutor (to be described belcvw) were anxious to
deponstrate all their nevw cabatbtilities. The case of Ter. ¥

John Pernandez illustrates the level of administrative

connitment and the capacity for the mobilization of all
parts of the criminal justice system.!3¢

Fernandez attacked and raped a 33 year cld Japanese
woman, the wife cf a stewvard at the residence of one of the
0ld haole families of Hawaii, near Kailua on the windward
side of Cahu between 7:30 and 3:30 AM on the rorning of
March 1, 1932. A force of 500 men, including the military
police anrd shore patrol were moblilzed to hunt for the
assailant. He was arrested at 11:30 AM. He wvas in Honolulu
making a confession at 1:00 PM, followed by a special
convening of the grand jury at 3:10 PM and an indictment for
rare at 4:10 PM. He was arraigped and entered a plea cf

guilty at 4:55 PM and was sentenced tc life imprisonment at

134 Reports of the Fernandez case appear in the Advertiser
{March 1, 1932:1; March 2, 1932:1) and the Star-Bulletin
(March 1, 1932:1; March 2, 1932:6).
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5:05 PM. He was incarcerated at Oahu prison at 5:30 PM.
From the time of the commission of the crime to the time of
incarceration for life, only atocutr ten hours had elapsed.
The Advertiser (March 2, 1932:1) said that the operation of
parallel in the histcry of the Hawaiian ccurts for speed and
precision in a major criminal case. The Star-Bulletin
{March 2, 1832:6) was egqually ecstatic, editorializing:
The rapidity and spirit with wvhich the entire
police force, assisted by volunteers which brought
the number of actively engaged in the search up te
about 500, went into action is most gratifying to
all of Honolulu.
It wvill do much to estatlish public confidence
in the capacity of the fcrce to protect the homes

of Honolulu.

It will be an effective and timely warning to
persons of criminal intent.

5.6.2 Refora Legislation

Since much of the definition of the situation developed
by all parties, except the non-haoles, concerned probleams
vith the organs of admicpistraticn of the criminal law, they
emerged as the foci of reform at the special legislative
session.. The special legislature passed a till reorganizing
the police department Lty settipng up a five member police
cormission appointed by the governor, which in turn
appointed the chief cf police (Act No. 1, 1932 First Special

Session) .135 In a direct assertiom of hacle control, the

135 The commission members were: Frederick D. Lovrey
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cogmission appointed by Judd ccnsisted of five prominent
business executives, who subsequently appointed Charles
weeber, Walter Dillingham's longtime "confidential man and
secretary" as chief c¢f police (Pillingham, 1932:6).

The legislature also reorganized the city and county
prosecutor's office. Because the office was elective it was
criticized as keing ridden with "politics" and ineptitude.
The measure passed at the special session {Act No. 13, 1932
FPirst Special Session) provided for arpointment of the city
prosecutor by the mayor of Honclulu with approval by the
county board of supervisors. The original till (Senate Bill
No. 2, 1932 ?irs£ Special Session) provided for appointment
by the territorial attorney general with the governor's
apgroval, thus assuring elite ccntrol. Hovever, as
Dillingham explained:

Politics developed in the appocintive prosecutor
bill and halfway measures were finally adofted
which provide fcr the appcintment of the
prosecutor, not by the Governor, the Attorney

General, or a ccllege of Judges, bert by an
elective officer, the Mayor. (Dillingham, 1932:6)

Two measures were passed concerned with the composition

of Circuit Court juries. The first (Act No. 18, 1932 First

Special Session), ostensibly to raise the "guality"” of trial

(haole), Vice-President of lewers aecd Cooke; Antonio
Castro (Portuguese), president of OUOnion Trust Co.:
Edward E. Bodge (haole), Vice-president of Vvon Hamm
Young, Ltd.; George I. Brcocwn, (Part—-Hawaian), Manager of
John I. Brown Estate; and Ernest E. Greene (haole),
Manager of Oahu Sugar Co.



254
juries, actually was designed tc ensure that more haoles
apreared on jury panels. In addition to changing the statute
on juror qualifications from the prescription that jurcrs be
"reasonakly intelligent™ to a requirement that they be
"irtelligent and of good character," the act also decreased
the number of occupaticns exenmpt from jury duty. The ethnic
composition of juries was altered Ly deleting the
reguirement that jurors be selected by precinct proportional
to the number of registered voters in the precinct. The
consequence of this provision had been, that since non-hacole
voters predominated in most precincts, juries vhich were
largely non-haole wvere dravn.13®

The second modification with respect to juries was the
equalization ipn all criminal cases of the pumber of
peremptory challenges available to both the prosecution and
the defense, regardless of the number of defendants {Act Ro.
11, 1932 Pirst Special Session). This ammendment was made
to the existing statutel!3? because in the trial of the rape
case the prosecution had only fifteer challenges while the
defense had thirty, saking it pcssible for the defense to
eliminate the entire jury after the prosecution had

exhausted its challenges.

136 2Assistant U.S. Attorney General Richardson's (1932a:22)
enigmatic cormment on this pcint was: "We fcound the
juries drawn proporticnately from all precincts with the
result that from many precincts, chiefly racial, only
jurors from such races were drawn.”

137 Sec. 2419. Revised Laws of Hawaii, 1925
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The legislature also reorganized the adrinistration of
the prison which had come to the attention cf the community
vhen the two inmates escaped and one of them had committed a
rare on a white woman (Act No. 17, 1932 First Special
Session) .

Two substantive criminal laws and one concerning evidence
were alsc. passed Ly the territcrial legislature. The first
was an anti-lcitering measure. The lcafing and loirering
groups of young males around the street corners of the poor
neighborhoods had, as we have seen, long been viewed as a
threat to women. And although the defendants in the alleged
rape of Mrs. Massie wvere not lcitering at the time the event
was supposed to have taken place, they were clearly regarded
as part of the ™gangster" phencmenon that should be
controlled. The previous loitering statute enacted by the
territory had been declared unconstitutionally vague by.the
U.S. Ninth Circuit Court of Appeals in March of 1931 (Jerr.
v. Anduha 48 F.2d. 171), leaving the territory with no
statutory means c¢f repressing vagrancy and loitering. The
special 1932 session passed a new, more specific, loitering
statute (Act No. 4, 1932 First Special Session) expressly to
ameliorate the gang fproblem believed to have led to the
attack on Mrs. Massie.

The second sultstantive change in the criminal lawv by the
special legislative csession had very nearly the characrer of

a rost hoc ratification of the killing of Kahahawai and was
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perhaps the most directly symbclic exrression of the
disapproval by at least a portion of the ccmmunity of the
act of rape. The rare statute bhad remained unchanjed since
1850, when it was first written, tc provide for a maximunm
penalty of life impriscnment. In the weeks just after the
killing cf Kahahawai, the maxipum fenalty was raised to
_death (Act No. 10, 1932 Pirst Special Session).

And éinally, there was an important change made in the
law of evidence with respect to the trial of rape cases. It
will be recalled that the reguirenént that n¢ man could be
.convicted of rape solely on the uncorroborated testimcny of
the victim was incorporated in the 1850 statute. Although
Mrs. Massie's story of her rape vas inherently lLelievakle to
many of the haoles of Honolulu, it was questionable whether
the corroboration requirement was met. It was interpreted
t0o require corroktoration as to each material element of the
crime, including the identity of the offenders, the central
issue in the case. Hawvail case law provided that the
question of whether there was any corroborating evidence was
a guestion of law tc be decided by the ccurt. However, if
corroborating evidence vas a question of fact for the jury

(Ter. v. Capitan 23 Haw. 771).

Judge Steadman discussed the corroboraticn requirement

extensively in his ipstructions to the jury saying in part:

Hence in this case you are instructed that you
canpot convict the defendants or any of thea upon
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the sole testimaony of the complaining vitness,
Mrs. T.H. Massie, her testimcny as to the alleged
offense must be corroborated by evidence other
than her own and tending tc prove, beyond a

reasonatle doubt, each material element of the
crime. (Star-Bulletin, January 13, 1932:5)

Despite the fact that the judge was to make the initial
determination of whether there was any corrotorating
evidence, he clearly left that determination up to the jury
in the Massie rape case. There is little doubt that the
reguirement highlighted the veakness of the territory's
case, and it may have contributed to the jury's imability to
agree.

The corroboration requirement received coasiderable
criticism afrter the mistrial and the killing of Kahahawai.
As part of the reform package the territory dropped the
requirement completely (Act No. 10, 1932 First Special
Session) .138

In sum, it is clear that the legislative actions taken
subseguent to the Katahawai xXilling ccrresponded to the
definitior of the situation that had been constructed and

disseminated by the dominant hacle group, ard that the

138 The abolition of the rape corrocboration requirement was
by nc means supperted by all or even most of the pmembers
of the legal compunity, who had considerable attachment
to it as part of the legal culture., Attorney E.J. Botts
opposed dropping the reguirement because he believed
many girls were "unscrupulous" in their charges (Botts,
1932:1328-1330) . Attorneys C.D. Crozier (1932:
1330-1333), P.C. Morris (1932:1361-1364), and "Dean of
the Hawaii Bar," W.J. Robinson (1932: 1392-1394) ofrposed
dropping the reguirement because of their belief in the
great danger of false charges and blackmail.
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legislative actions were intended to send an imamediate
symbolic message to the Mainland that Hawaii's leaders were
in ccatrol and vere committed tc refornm.

In the view of the haole elite, the needed evidence was
not "produced™ by the police department; it was reorganized
and put directly under the contrcl of the elite. The
prosecutor's office was seen as ipert and ridden with
"politics;" the position was made appointive. The haole
elite, and the Navy, believed that conviction wvas made
difficult because of the nature of juries in Hawaii,
particularly that many non—haoles had different sexual
standards and may nct take rape sufficiently seriously;:
juror selection procedures and gualificaticns vere changed.
Many haoles thought that ufs. Massie was attacked by a group
of idle young "gangsters;" a new loitering statute was
passed to control them. One of Mrs. Massie's alleged
attackers died for his crimse, a punishment some thought he
deserved; the death penalty was established for rape. There
vere problems with the sufficiency of corrctorating evidence
of Mrs. Massie's story; the statutory requirement for such
evidence was dropped.

Competing definitions of the situation held by
non-haoles, that the defendants had been railroaded, that
the press had been unfair and prejudiced, that the Navy had
brought on much of the trouble and had encouraged the
killing of Kahahawail by its ovn actions and attitudes, did

not result in any nev legislaticn.
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5.€.3 The Investigatioans

After the killing of Kahahawai, variocus asrects of the
Massie Case and of the territory in general were subjected
to three important investigatiors in efforts to
authoritatively define particular aspects of the situation.
The most impcrtant and comprehensive was by the United
States attorney general who focused on the enforcement of
criminal law in Hawaii. Ancther was by the Finkerton
Detective Agency wvhich focused rather narrcwly on the
quesfion of whether Mrs. Massie was raped by the defendants.
And finally, there was an internal investigation by the
prosecutor's office focusing on the same questicn and going
beyond, to try to determine who, if not the defendants,

really did attack Mrs. Massie.

5¢6e3.1 The Richardson Investigation

In response to the U.S. Senate resclution (Senate
Resoluticn No. 138), previously mentioned, U0.S. Attorney
General William Mitchell sent tc Hawaii Assistant Attorney
General Seth Richardson and a staff to investigate
conditions in the territory, to render an authoritative
definition of the situation, and to determine whether any
change was advisable in the organic lawv cf the territory.
Richardson and his assistants arrived in Hawvaii during the
first week of February, 1932 and stayed until the second
wveek of March. They arrived just after the legislature, in

its special session, had passed most of its reforas.
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Richardson's investigation was toth broad and detailed.
He examined in detail not only all aspects of criminal law
enforcement and crime, but also ethnic relatiocns, the sexual
prcclivities of the Bawaiians and other non-haoles, general
politics and govermance, labor conditions, and industry. Of
course, his most detailed inforsation gathering was on crime
and law enforcement. His major method of data collection was
by interviewing. He and his staff interviewed all major
territorial and local officials including the governor,
mayor, many legislatcrs, judges, the present and former
prcsecutors and their staffs, pclice officials, and prison
personnel. Many of the persons who had had any direct
connection with the rape case were also interviewed,
including the jurors. 1In addition, interviews were
copducted with many attorneys, the publishers of the
newspapers, businessmen, and promipent vomen (Richardson,
1932a:175). The list of names of individuals interviewed by
Richardson and his staff has approximately 450 entries.
Thirty-nine organizations were contacted, ranging from the
dawaiian Sugar Planters Association to the Women's Christian
Tepperance Jnion. Richardson also collected numerous
government, military, and private reports On various aspects
of the Bavaiian Islands, including crime statistics and
statutes.

Richardson and his staff asked their interviewvees a wide

range of qguestions depending on the particular knowledge and
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expertise the intervievee might have. Although a wide range
of orinion was expressed on some issues, e.g., whether a
segregated prostitution district should be estatlished to
contain and regulate vice, most of the interviewees in
copmunity leadership positions rresented a picture that can
be very briefly summarized as follows. There was no sex
crime wave in lHawali nor any serious sex crime rroblem; at
most there had been a minor series of such crimes. The
alleged rape of Mrs. Massie and the rape by Kaikapu were
isclated incidents. Bavaiians were not viciocus or prone to
viclent sex crimes, although ncn-haoles generally had lower
standards of sexual morality than did whites. There was no
particular race problem in Hawail other thamn some tension
generated by recent events. Civil governaent had not Etroken
down. There had teen probleas with the police department and
proesecutor's office that had been brought on by "politics."
However, community leaders were copmitted to reform, and
indeed, had already made reforms. The rape of Mrs. Massie
vas related to the large number of idle non-haole youths in
the city for whom there vere no jobs. Part of this problen
wvas that the schools had educated youths away from the soil;
they were not satisfied with plantation work. Efforts vere
being made to redirect the school curriculur so that it d4id
not overeducate the nor-haole ycuth and so that it directed
them into agricultural work. Self government was a

fundamental American pripciple, the investigators were told,
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and should be retained in Hawaii. Hawaii's fpecople were
strongly opposed to "carpetbaggers."™ Hawaii did not need
commission rule anmd, in fact, it would ke deleterious to the
efforts to Americanize the resident aliens and their
children.

Of course there were many exceptions to this gemeral
definition for the situation communicated to Richardson by
the leading citizens of the territory. Many Hawaiians were
very resentful of the images of Hawaiians as lustful savages
preying on white women that had been disseminated by the
Navy, the Mainland press, and the more hysterical haole
residents of Hawaii. And they criticized the hypocrisy of
the haoles who, they contended, as vagabonds, whalers, and
military servicemen, had preyed on Hawaiian vomen for more
than a century. If there was lust in Hawaii it was haole
"lust, not Hawaiian lust. And, of course, the Hawaiians
profoundly resented the killing of Kahahawai, and its
aprroval in some guarters, by haoles who had always exhorted
Hawaiians to law observance (cf. Kawapanakoa, 1932:475-519;
Akana, 1932: 1479-1497).

The definition of the situation proposed ty the haocle
elite, and that rroposed by the Hawaiians, vere not
universally subscribed to. The Citizens' Organization for
Goocd Government was still in existence and made
presentations to Richardson. Its leaders complained thatr sex

crires vere common and were getting worse, but were being
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covered up by political leaders s¢ as not to affect the
tourist industry. Pcr sex crimes there were few convictions,
light sentences, easy pardons and parcles, and prison was
pleasant. They complained that one of the judges vas
oprosed to women rarticipating in sex crime cases and that
in most cases it was the victim who was tried and not the
defendant. The organization favcred wcmen jurors. Women, it
was said, vere recently very fearful, but the fear was
subtsiding (Honolulu Citizens' Crganizaticn for Good
Government, 1932:1468-1504). J.F.G. Stokes still advocated
cosmissiocn government {(Stokes, 1932:1000).

Richardson and his staff considered all the conflicting
evidence and testimony presented to them and constructed
their ovn definition of the situation.

With respect to general crime conditions, Richardson
reported that he and his investigators fcund "no organized
crime, no important criminal class, and no crimsinal
rackets."™ They found "no substantial evidence" of a crime
wave in Honolulu. They reported that they fcund no serious
racial prejudices. They did f£ind that the business leaders
of the territory had been focusing toc much on their own
businesses and had allowed public administration to suffer.
They found "extreme laxity in the administration of law
enforcement agencies" and "inefficiency in the
adpinistration of justice" to the extent that encouraged the

copmission of crime and that had led to "a feeling of
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personal unsafety amcng a substantial portion of the
citizens. Richardson reported that crime was grobably not
any worse in Hawaii than in mapy Mainland cities but that
reforms were necessary because Hawaii's fotential, due to
size and isolation, for better law enforcement, because of
Hawaii's military importance and large military population,
because of the growing potential for future serious
prcblems, because Ccngress had a special interest in and
obligation in the governance of Hawvaii that it did not have
over Mainland jurisdictions, and because of the ethnic
copposition of Hawvaii's populaticn Hawvaii represented an
extraordinary experiment in self-goveranment under American
principles and no effort should be spared to ensure its
success through proper law enforcement (Richardson,
1332azvi-vii).

Richardscn made particular comment concerning the alleged
sexual dangerousness of the Hawaiians, concluding that the
portrayals by the press were false. Referring to the reports
that "the Hawvaiian and part-Bawaiian presented an unusually
dangerous, lawless, and vicious criminal complex,
particularly along sexual lipes," Richardson said:

I do not think that this report and estimate is
accurate. I do think the Hawaiians have a
different sexual standard than ve have and that
the act of sexual intercourse is not, in and of
itself, so vitally regarded as is customary among
vhite races, but I found nc reason for believing
that the result of such a different standard
predisposes the Hawaiian tc violent sex crime or

other outrages of that sort. Unguesticnably the
0ld condition c¢f affairs referred to by Governor
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Judd in his statement (Tr. Vol. 1, p.1)139 with
respect to the abhorrence of the Havaiians toward
forcible sexual assaults no longer exists. The
present-day Eawvaiians do, in some instances commit
these abhorent crimes, but I do not think it is
just to claim that the Bawaiian fpeople generally
have any unusual tendency toward the comaission of
such crimes or, in fact, from the reccrd shov as
much tendency tcward such crimes as do either the
Porto Rican, the Filipino, or the Portuguese. Fror
such linmited comparisons as we were akle to make
with the Mainland the Hawailans seen to have a
lover rate of forceable (sic) sex crimes charged
up against them than exists among white people in
many communities on the HMainland. (Richardson,
1932a:15-16) .

So, at the most general level, the definition of the
situation developed Ly Richardson, a prestigious "special
definer of the situation" in Thcmas' terminology, was cne of
extreme laxity. As he said in his report, "The greatest
trcuble with the Territory, particularly Bonolulu, I cthizk,

is laxity in governmental and administrative affairs.

(Richardson, 1932a:1% emphasis in original). To change this
laxity Richardson made two major recommendations and a
number of minor suggestions. Most importantly he suggested
that the president appoint, with U.S. Senate confirmation, a
police chief for the entire territory and that a territorial
constabulary under his direction be established. Although he
approved of the recent reforms by the territory, he did not
think they went far enough to assert control and to ensure

the avoidance of "laxity." Sipilarly, and for the sanme

139 Richardon's reference here is to a written statement
submitted bty Judd to the investigators. See Judd
(19320b).
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reasons, he recommended presidential appointment of the
territorial attorney general under whose authority all
criminal prosecutionsvwould be conducted (Richardson,
1932a:vii-ix). Surprisingly, Richardson had little interest
in Hawaii's rape statute. In his report, he simply noted
the changes the territory had just made in the statute by
establishing capital punishment as one possible penalty, and
by eliminating the corroboration requirement. Richardsocn
exrressed reservations about the wisdom cf eliminating the

corrcboration requirement. He commented:

I have grave doubts as to the wisdom of the
elimination of the necessity of corroboratiom of
the complainant on the questicn of identity. As
vas said in Lord Blackstone's time, "The charge of
rape is a hard charge to make, and still harder to
defend." The extreme severity of the offense plus
the possibility of capital punishment, makes ne
feel disinclined to permit the conviction upon the
uncorroborated testimony c¢f the complainant on the
guestion of identity. It results unless an
innocent defendant is able to establish an alibi,
in possibly his life depending upon the verdict of
a jury, as between his denial and tbhe
complainant’s assertion.

and since the complainant in a rape case,
because of her sex and the outrage comsitted upon
her, usually is, in the eyes of the jury, a
favorable witness, the position of the defendant,
erroneously identified, is critical. I realize
there is another side to the argument, but
certainly if any such rule is to be adopted, the
court ought to have the greatest possitle
lattitude in the administration of fpunishment.

Consequently, 1 see no reason for any further
strengthening of the Territorial rape statute.,
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%hen Richardson left the islands the detaiis of his

report and recommendations wvere not known tc the officials
ané the residents of the territocry. The report was released
in Washington during the first veek of April, 1832 and the
bighlights of the report were iamediately reported in the
Honolulu press. Inmmediate opposition to his major prorosals
emerged in the legislature and from the gcvernor

(Star-Bulletin, 1932:1-3). Although bills were introduced

into Congress to make.the suggested changes, they failed to
pass. Hawaii's police and prosecutorial systea remained as

they had been established by the refcrr legislation of 1932.

5.6.3.2 The Pinkertom and Prosecutor's Investigations

After the mistrial due to the hung jury in the case of
the defendants charged with raring Mrs. Massie, tbhe
subsequent aurder of Kahahawai, and the manslaughter
conviction, to be discussed belcw, of Lt. Massie, Mrs.
Fortescue, and the two sailor accomplices, the territory was
still confronted vwith the task ¢f how to dispose of the rape
case. Mrs. Massie had left the territory so the complaining
witness was not available, but the case could have been
retried using her prior testimony. Intermal political
pressure and pressure from the Mainland discouraged the
dropping of the case as it stood. The situvation needed to
be authoritatively defined. 1In crder to resolve the

ambiguity, the governor hired the Pinkerton Detective Agency



268
frcm San Francisco tc canduct a focused investigation on the
guestion of whether ¥rs. Massie was raped Lty the defendants.
After an investigation of approximately six weeks, examining
the existing evidence and conducting new interviews, the
detectives delivered a lengthy report to the governor. 149 In
the introductory letter accompanying the regort, one of the
executives of the firm wrote tc Governor Judd:

An analysis of the reports of the
representatives, together with the reports and
statements of the Attorney General's office, tke
office of the Public Proscecutor, and the Police
Department, also the testimony at the trial of the
defendants, makes it impossible to escape the
conviction that the kidmapping and assault was not
caused ty those accused, with the attendant

circuastances alleged by Mrs. Massie. (Rosseter
to Judd, October 3, 1932).

An investigation conducted internally by the prosecutor's
office reached the same conclusions and vent furcher in
following up leads as tc wvho might have, at the least,
beﬁien Ars. Massie. But the investigation did not identify
any firm suspects (Wright, 1966:28u4-295).

Armed with this information, the prosecutor, on February

13, 1933 entered with the court a polle prosequi in the

case.

140 The report was never nade public although its major
conclusions vere revealed in the Star-Bulletin (Fetruary
13, 1933:1).
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5.6.8 The Trial of Lt. Massie, Mrs. FPortescue, and

Accomplices: The Onwritten Layw

Before leaving the Massie Case ve Dust examine one more
event that gives some insight into the varying definitionms
of the situation, influenced by well established cultural
conceptions, held by the parties and the actions based on
them. After the Richardson investigation took place, but
before the Pinkerton investigatiocn, Lt. Massie, Mrs.
Fortescue, and the two sailors were indicted and tried for
nurder in the second degree.

Although it was clear that Massie and Fortescue and the
others had committed a crime, getting an indictment wvas
difficult. Most haoles thought what had cccurred was a "code
of honor" slaying and that no prosecution should be pursued
(Wright, 1966:204). Nevertheless, legal officials proceeded
to seek an indictment before the Oahu grand jury. After an
initial consideration of the case, the grand jury returned a
finding of "no bill."™ Circuit Judge ilbert Cristy virtually
ordered the members cf the grapnd jury to reconsider, and
they finally indicted the four on a charge of murder inm the
second deqree. After being indicted the defendants secured
the aging Clarence Darrov to defend them. He arrived in
Honolulu in late March of 1932. The issue at the trial was
Lt. Massie'’s state of mind at the time of the killing. The
defense brought Malienists! fros the Mainland who testified
that Hassie had suffered from "unccntrollalble impulses" and

a "somnambulistic amlfulatory automatism" when Kahahawvai
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allegedly confessed under duress to the rape of Mrs. Massie.
In essence, the defense was temporary insanity. Of course,
the territory produced psychiatrists who =said it wasn't so
{("right, 1966:237-253).

In the defense's summation of the case, some of it
handled by an associate of Darrow's, resort was made mocre
openly to the "unwritten law" -- Anglc-American conceptions
of the shane of a man whose wvife was raped and his duty to
avenge her honor. Darrow himself spoke for four hours to the
jury, a speech which was broadcast to the Mainland, pleading
for sympathy for his clients (Weinberg, 1957:104-118).
Nevertheless, the jury of seven haoles, ohe Portuguese, two
Chinese, and three Hawaiians, convicted the defendants of
manslaughter. Onder the mandatory maximul sSentencing Statute
then in effect, the judge sentenced the defendants to a
maximum sentence of ten years at hard labor, mininum term to
be later determined.

Again a storm of protest fell on Hawaii from the
Mainland. Governor Judd Ltuckled under the threats that were
being made ccncerning external cocntrol of Hawaii's affairs
and commuted the sentences to one hour served in his
custody. Shortly thereafter the defendants and Mrs. Massie
lefr Hawaii. Two years after leaving, the Massies vwere
divorced and Mrs. Massie attempted suicide. In 1963 she

died of an overdcse of barbiturates.
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5.6.5 A Period of Calm: 1932-1541

After the close of the Massie Case in 1932 attention to
rape gradually waned. Outside cf routine reporting in the
press of some sexual attack cases they received little
publicity. No crime waves were defined, and no sexual
attack cases were transformed intc the types of "crises"
that have heretofore been described. Not wishing to bring
further national attention to Hawaiil with the attendant
threat to existing social and economic arrangements, sex
crimes were down played. Cases were handled Ly law
enforcement authorities and by the courts in a routine
manner. No legislative changes were mnade in the rape

statutes.



Chapter VI
THE TRANSFORNMATIIQN OF THE ETHNIC STRATIFICATIOR
SYSTEN: 1982-1970

Like the previously discussed periods in the history of
the Hawaiian Islands, the pericd to be discussed in this
chapter, the decades of the 1940's through the 1960'5,
vitnessed enormous social changes, the major feature of
which has often been described as a political and ethnic
"revolution."

During this period the issue of rape received ainor
putlic attention frce time to time, but generally received
less direct, concentrated attention than in the first three
decades of the twentieth century, particularly the 1920's.
The only concentrated episode of community concern about
ragpe began in 1959 and lasted in varying intensity for
several years.

In examining the second and third decades of the
twventieth century it vas proposed that the defined sex crine
waves may be interpreted in large part as anxious responses
of the haoles to the social changes they were witnessing and
experiencing. The demographic changes in the city and
instability in the ethnic stratification system, along with
the importation of Sonthern racial attitudes, focused ethnic

and class tensions, and stimulated hacles toc reassert their

- 272 -
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dominance in the cocamunity by acting as the moral guardians
by identifying and repressing the presumed deviant behaviors
in the dangerous classes. In this process great attention
vas given to the control of crime in general and rape in
particular, it being the most threatening affront to zcrals
and the most directly symbolic transgression of ethnic and
class boundaries.

Now ie enter a period also characterized by a high level
of social change, similar in pature to the 1910's and
1920's, but with little attenticn to sex crime except the
episode beginning in 1959. Hov then can this apparent
theoretical contradiction be exgplained?

Before ansvering that question ip detail let us first
examine the social changes occurring in the territory and

the city of Honolulu.

6.1 SOCIAL CHABGES: 1382-1970

During the first decades of the twentieth century, the-
grcund work vas being laid and Lkattles were being fought for
changes that vould transform the territory. Pechaps the most
important arena in wbich this was occurring was
education.!¢! Having isported tens of thousands of
uneduc&ted izmigrants, mostly from ncn-7estern cocuntries, to
vork as plastation laborers, the haole elite soon faced the

guestion of how and to what extent to educate the children

141 Fuchs (1961) has a good chapter on this subject and the
following discussion draws in part from that source.
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of those who chose tc remain in the Islands. One view,
porular among plantation cwners, held that the only possible
jobs for these pon-haole children in the territory were 1in
plantation work; so education should be limited in years,
should be vocationally oriented, and should be devoted to
socializing these young people tc appreciate the dignity of
manual labor. Another view, subscribed to by scme of the
more liberal members of the haole elite, and by some
progressive Mainland educators wsho had come to Hawaii, held
that educational opportunities should be videly availa:tle
suktject only to the limits of a child's potential, and that
'children should be taught to appreciate and participate in
American democratic institutions. Independent thinking
shculd be encouraged and the ideals of eguality and justice
should be cultivated.

By and large, the liberal prcgressives prevailed azd a
public school systea vas established and maintained that
gave taleﬂted children of all backgrounds scme cppo:tunity
for social advancement through education. Chinese and
Japanese families in particular strongly valued education
and viewved it as a means of escaping demeaning plaatation
lakor.

Along with educatiocpal advancement, advancement of
ancther kind was taking place. The first geperation Asian
imzigrants to Hawaii were alieans and, of course, could not

vote. Their children, hovever, torn in the U.S., vere
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American citizens, and even many of the first gemeration
became naturalized American citizens. Yamamoto (1959)
estimated that in 13955 S4% of the adult citizens of the
territory were Asian, 41% vere Japanese. Haoles bhecame more
and more a minority at the polls.

By the time of the Japanese attack on Pearl Barbor in
1941, there was a large number of Jaranese males, some of
vhcon were studying at the University cf Hawaii, anxious to
enter the military and to prove the loyalty to the U.S. of
Hawali's Japanese-Apmericans. Hawaii's all nisei 442nd
Regimental Comktat Team and 100th Battalion so distinguished
thenselves in Europe that all questions about loyalty and
Americanism disappeared.

&sing the G.I. Bill, many of these veterans completed
college and some completed professional school on the
Mainland. Some became lawyers.

Returning to Hawvaii maany of these young Japanese men had
a strong desire to right past vwrongs and to dismantle the
ethnic stratification system that had relegated most Asians
to second class status. Forming alliances with labor unions,
particularly the ILRU, which had been successful in
orgainzing plantaticon laborers in the 1930's and after the
war, the nisei group rejuvenated the Democratic Party and
set about to challenge the Republican hacle control that had
for so long dominated Island politics and social life. Each

election after the war brought more Democrats into the
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legislature, and after the electicn cf 1954, the Democrats
controlled it. In a study of the political participation of
Asians in territorial and county government Yamamoto (1959)
found that in 1955 5C.5% of elected officials were Asian and
43.0% were Japanese.

The admission of Bawaii to the U.S. as a state in 1959
increased loccal control of government and thereby the power
of the new local elite. Statehood gave the local electorate
control over the governorship, previously subject to
appointment by the president, and the governor, with state
Senate confirmation, became responsible for Circuit and
Supreme Court juducial appointments. As a conseguence, in
the years after statehoecd, most major political,
administrative, and judicial positions came to te filled by
Democrats, many of whom were ncn-haoles.

Concomitant with these political changes, the Islands
underwent vast post-war economic change which facilitated
and reinforced political chénge. Tourisns and military
expenditures grew to surpass plantation agriculture in
contribution to the local economy, and the three,
agriculture, tourisam, and the military, became the econonmic
mainstays. Between 1950 and 1970 the level of military
expenditures in the Islands increased fron smu?,ooo,ooo to
3675,000,000 (Schmitt, 1977:668-665). The number of armed
forces personnel resident in the Islands grew from 20,063 in

1950 to 53,039 in 1970. In the intervening years it had
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fluctuated greatly reaching a high of nearly 79,000 in 1962
(Nerdyke, 1977:164).

Tourism was the cother great transformatiocnal force in the
eccanory and demography of the Islands. We have already seen
the birth of tourism as an induostry in the 1920's and
intimations that protection of the tourist industry figured
in the Massie Case. Inexpensive, fast air travel put Hawaii
within the reach of the American middle classes in the
1950's and Oahu, particularly Waikiki Beach, became a prime
tourist gathering place. The average purber of tourists
present at a given time in the Islands rose from 3,027 in
1950 to 37,631 in 1970. Annual visitor expenditures rose
from 324,200,000 in 1950 ro $595,000,000 in 1970 (Schmitt,
1977:273-274) .

This fantastic growth of the Hawaiiapn economy created a
vindov of opportunity for social mobility, of which Hawaii's
Chinese and Japanese, in large rart due to their educational
and political advancement, were situated to take advantage.
For example, in 1912 Homnolulu Jafpanese were most commonly
employed as domestics and servants, laborers, and store
¢clerks. In the rural areas they worked as contract cane
grcvers and plantation laborers. In 1970 Hawaii's Japanese
males, according to census data, were 30% in the category of
craftsmen, foremen, and kindred workers, 14% professionals
and techmnicians, and 12% managers and administrators. Only

2% were fara laborers. Japanese women were also well
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recrresented in the lakor force although they tended to be
clerical and service workers (Kitamo, 1976:176) . Much of
this occupational molkility occurred postwar.

One of the favored professions that attracted young
Jaranese men after the war was lav. In the only study that
has been done of the legal profession in Hawaii, Yampamoto
(1979) found no Japanese lawyers practicing in Honolulu in
1920, in a total population of 85 lavyers, 80 of.vhom wvere
haole. In 1958 he found a total of 388 lavyers in Honolulu
of whom 113 (29.1%) were Japanese. Only ten women lawyers in
Honolulu held licenses in 1958 to practice law.1!42 Of 75
Japanese lavyers intervieved by Yamamoto, all had received
their legal education on the Mainland; 40% of them had
attended "tofp national™ lav schools. The Mainland education
of all of Bawaii's lavyers is important because its
consegquence was that all of Hawaii'!s lawyers and judges,
regardless of ethnic background, were trained and socialized
into American legal culture, including the lawv of rape and
the legal and social theories on which it was based.
Lawyers, haole and non-haole, provided a major mechanism of
celtural diffusion froa the Mainland to Hawaii of
Anglo—-Anerican perspectivés and images of rape, rapists, and
rare victims. Despite the entrance ¢f persons of Chinese

and Japanese ethnicity into influential legal positions,

142 The source of the data on the number of women lawyers is
a personal cormunication frcm Professor George Yamamoto
September 24, 1882.
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Chinese lav and Japanese lav had no influyence at all on
legal culture in Hawaii.

Increasing Japanese and Chinese influence on the
prcfession and practice of law is also revealed by the
changing ethnic representation of judges. In 1950 all the
justices of the territorial Supreme Court were haole as were
the three judges of the Pirst Circuit Court {(Oahu). In 1960
the Supreme Court consisted of three haoles and tvo Jaranese
justices while the first Circuit Court consist2d of seven
hacle and one Japanese judges. 1In 1970 the Supreme Court
consisted of one Part-Hawaiian, one haole, and three
Japanese, while the First Circuit Court had three haoles,
five Japanese, and two Chinese sitting as judges.1*3 Thus,
it is clear that between 1950 and 1970 there was a major
shift in ethnic representation c¢n the bench.

With these transformations of the econcmy and of the
ethnic stratification system in nind, we will now examine in
detail rape as a public issue between 1942 and 1970. The
first major event of the 1940°'s vaé the war. With large
numbers of men stationed in Hawaii, the war brought into
puklic discussion the then current thinking about the
relationship betveen prostitution and rape. We will now turn

to that topic.

143 These figqures are drawn from the approrriate volumes of
Hawaii Reports which provide lists of the Supreme Coart
justices and the Circuit Court judges.
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6.2 PROSTITUTION, RAPE, AND THE WAR

Prostitution had lorg been a public issue in Honoclulu.
The large number of sailors ip Hawvaii in the mid-ninteenth
century had created a great demand for the sexual services
of native women and the payment for these services
constituted a large component of the total income of the
local ecconomy. But, in the view of many, prostitution had
severe disadvantages. To the nissionaries it was, of
course, immoral and they believed it should have been
corpletely suppressed for that reason alone. In additionm it
was viewed, by the missionaries and others, to bte a priae
factor in the depopulation of the Hawaiians because ir
spread venereal diseases.

Prostitution was a much debated issue in the 1850's
betveen the members ¢f tvwo grours, those that favored
coetplete and vigorous suppression and those who favored
regulation and contrcl. Economics congquered morality and in
1860 the legislature passed "An Act tc Mitigate the Evils
and Diseases Arising from Prostitution" (Hawaii, 1860) which
prcvided for the registration and periodic medical
examination of all Hcnmolulu prostitutes (Greer, 1973). The
act remained in force until shortly after the turn of the
century with prostitution comiﬁg to be concentrated in
Ivilei, a poor district near downtown. Just after the turn
of the century repressicn of prostitution, in the form of

clesing the district, became a favorite cause of the newly
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emerging religiocus and civic imfprovement groups. There
folloved a series of vacillating policies and activities
with regard to the district umtil it was again closed in
1516 (Greer, 1973). It remained more or less closed until
after the Hassie Case in 1932 when prostitution again canme
under the regulation of the police (Allisor, 1946:78) The
return to segregation and regulation grew out of the belief
that vhen prostituticn was not segregated it flourished in
all districrts, as it did prior toc the Hassie case.l14* HMen
seeking the sexual services of prostitutes vere unable to
distinguish respectakle women from prostitutes, increasing
the likelihood of aggressive sexual advances to and rage of
respectable women.

But the level of prostitution that had existed in prior
years in Honolulu was dwarfed by the activity that was
brcught on by the advent of WWII. The population of armed
forces perscnnel in the Islands rose from 48,187 in 1941 to
406,811 in ;943. Most of these vere young men and mrost were
located on Cahu (Nordyke, 1977:162). Prostitution was

regarded as a necessary outlet for the healthy libidinous

144 Richardson (1932a:35) commented on prostitution in
Honolulu as follows:

Prostitution is exceedingly prevalent. It presents
itself in nearly every section of Honolulu. Rarely
have I seen a city in which this element has so
far invaded many portions of the municipality.

The transcript of Richardson's (1932Lk) ‘interviews reveals
that he frequently scught and received opinions on the issue
of whether or not having a segregated district for
prostitution lessened the danger of rape.
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inmpulses of these American boys and the prostitution trade
was tightly organized and regulated by military authorities
and the Honolulu Police Department.!*S

According to Laune (1946) the Honolulu Police Department
had 250 prostitutes cn its registry in 1943-44, operating
out of 20 to 25 houses and charging rates of 3$3.00 to 35.00
for three minutes., Lines of servicemen waited in the streets
to avail themselves of these services.

In 1944 the Homnolulu Council of Social Agencies took up
the issue of prostituticon and appointed a "Social Protection
Cormittee™ to conceatrate on the matter. Various
high-ranking military authorities were rressured to come out
putlicly against prostitution, and subseguently, on
September 21, 1944, the houses vere closed ty order of the
governcr (Laune, 1946).

The importance of the foregoing for this study is the
close association seen by many individuals betwveen
prostitution and rape. They vere both viewed as outlets for
normal sexual drives. And if the least offensive,
prostitution, was not permitted, the most cffensive, rape
vould inevitably occur. Organized prostitution was viewed
by many as a program of rape control. As cne participant in

the drive to close the houses in 1944 put it:

145 In 1944 an expose was published on police corrupticn and
complicity in the operation cf prostitution in Honolulu.
The pamphler, Honolulu Harlot, was vwritten by Honolulu's
best known prostitute and madam, Betty Jean Norager,
under the pseudonym, Jean C'Hara (1944).
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One of the reasons that the cocmmupnity was so
complacent akbout tolerating this vice vas because
the impression had been cultivated that unless
prostitution was permitted the community woculd be
infested vith sex crimes and that boys deprived of
sexual indulgence would engage in wanton rape of
innocent women and girls. (Laune, 1946:69)

Another participant described the reacticn of the average
citizen as ranging from "skeptical to disturted" about the
closing of the houses because he telieved that "rape would
become rampant; the streets would 5o longer be safe for his
vife or daughter.™ (Allison, 1946:80)

But the participants in the Social Protection Committee
did not believe that the suppression ¢f prostitution led to
rare, and, after the closing of the houses, produced
statistical data that purported to prove their case. They
reported that in the eleven months prior to the closing of
the houses there had been twenty-nine rafpes, and in the
eleven months after the closing of the houses there had been
only twenty-tvo. Therefore, in their viewv, the case wuas
proved that not only did toleration of prostitution not
lessen the iacidence of rape, it increased it. The finding
received considerable publicity, including two

advertisements taken out in the local newspapers (Laune,

1946:69-70) . 1456

146 An eleven month decline in the incidence of repcrted
rapes can hardly be so definitely interpreted,
especially in the light of the fact that the military
population had declined considerably during the eleven
months after the clesing of the houses.
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In the postwar period, open, officially organized and
regulated prostituticn was never again tclerated in
Honolulu, although it was advocated from time to time as a

solution to the proktlem of sex crimes.

6.3 THE SEXUA
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The postwar periocd saw another important development
concerning rape in addition to interest in the presuned
reduction of rape after the clasing of the houses of
prostitution. This cther develorment was the introduction
into the 1947 territcrial legislature of two bills intended
to create the category "sexual psychorath®™ as a legail
category into which certain persons might be placed, and to
prcvide for the special disposition of such persons. But
before examining these bills and their fates in detail, ve
need to pause and examine the origins.of such measures on
the Mainland.

We have already discussed how theories of hereditary
criminality led to the development of the eugenics movement
on the Mainland in the early twentieth century, how that
movement diffused to Hawaii, and how it affected proposed
solutions to the problem of rape. Medical professionals in
Hawaii who subscribed to theories of inherited criminality
and to eugenics programs asserted themselves in the sex
crime episode of 1912-13 and proposed castration and

sterilization as opposed to whipping for rapists. The
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growth of sociology, social work, psychology, and psychiatry
displaced hereritary models, which largely fell into
disrepute. These newer perspectives, in their early fcrm,
we saw expressed in Havaii in the episodes of the 1920's.
Professional psychiatry, however, wvwas the most assertive and
successful of these new approaches naticnwide, and led a
"mental hygiene" movement throughout the U.S. that focused
on individual rathology, usually developed im childhoed, arnd
individualized treatzent. The medical model was applied to
large areas of deviance.

One of the prime areas of behavior laid claiaz to by
psychiatrists, prokatkly related to the importance of sex in
Preudian theory, wvas sexual deviance. Psychiatry created a
new "scientific™ imagery of ragpists. In this view, rape and
other sexual offenses, were not acts in themselves that
should be punished, but rather symptoms of a deeper
"illness" that must ke treated. Every sex offender needed
treatment. Reflecting this view, Benjamin Karpman, the chief
psychotherapist at St. Elizabeth's Hospital in Washington,
D.C., and a proaminent authority on sex offenses, said in his

influential pagnum orus, The Sex Offender and Bis Offenses

(Rarpman, 1954:346) : ™All cases of rape that have come under
the writer's care have rroven to te profoundly abmormal.™ In
ancther work Karpman revealed the dypamics of this
abnormality.

The social offense with which the sexual

psychopath may ke charged, be it minimal or highly
aggravated, is at most a ccmpromise with or a
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synbol of a greater offense that has Leen
completely repressed because it is sc¢ strongly
prohibited socially - namely, incest and
horosexuality. The sexual cffense, therefore,
extreme as it may appear to be, is ccmmitted in
lieu of another greater crinme. (Karpman,
1951:188)

Rarpman went on tc extend this imagery in an equally
revealing passage repiniscent of the proncuncements of the
eugenicist Dr. Goodhue during the 1912-1913 epicsode.

Sexual psychopaths are, cf course, a social
menace, but they are not ccnscious agents
deliberately and viciously perpetrating these
acts, they are victims of a disease from which
many of them suffer more than their victims, often
ending in the suicide of the sufferer (Kargman
(1951:189-130) .

Karpman (1951:191) contended that the offenses of sexual
psychopaths are the consequences of "irresistible impulses"
which are not under voluntary centrol. Thus, punishment is
not useful. He further pointed out that not only did sex
offeases result from these deep, psychic disorders, but that
many other crimes such as assault asd murder, that had no
surface sexual component, also had an underlying sexual
motivation.

So, then, there are similarities and differences in the
imagery of the sex offender advanced Ly psychiatry and that
advanced by the older biological theories cf criminality.
They share the image of the sex offender as at the mercy of
irresistible inner forces, beyond voluntary control, that

drive a man to coammit his crimes., He is nct "responsible"®

for his acts either morally or legally and should receive
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individualized treatpent, not punishment. He is an object of
pity, not of hate.

A major difference in the images of psychiatry aad
biclogy, though, concerns the mutability of the condition.
That is, sexnal psychopathy is an achieved status, its
etiology lying in the unsatisfactory resclution of sexual
conflicts early in life. Unlike the tkiolcgical
criminologists, psychiatrists believed that if they could
vork on the head of the rapist they could leave his genitals
intact.

Sexual psychopath laws became popular on the Mainland in
the late 1930's and through the 1940's. Sutherland (1950a)
presents a critical analysis of their diffusion through the
states. He viewed sexual psychcpath legislation as an
exrression of a long-ters, general social movement in
society avay from punishment and toward treatment of
criminals. This trend away fron punishment is exhibited in
other social institutions such as the church, the home, and
the schools. And the trend draws on, and is consistent with,
the use of purported scientific procedures in many fields
and activities.

Concomitant with this general social movement, Sutherland
contended, was a growing generalized fear of sex crimes in
the 1930's and 1940's fueled by inflammatory articles in the

porular press.!4? These conditicns, along with the readiness

14?7 sutherland cites Dutton (1937), Harris {1947), Hoover
(1947) , ®aldrup (1948), Whitman (1949), and Wittels
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of mental health professionals to put fecrth claims to
special powers of identificaticn and treatment of sexual
offenders provided scme of the preliminary conditions for
the passage of sexual psychopath acts.

Sutherland further suggested that states that passed such
acts went through a series of events and actions much like
thcse proposed in our initial medel. According to
Sutherland's analysis, the first ster was the arousal of
fear in a community ty a few shocking sex crimes. The rress
played a key role in the gemeration of such fear. Nexrt,
there were rather unfocused demands from many sources and
grcups, often through mass meetings, for reform and control.
¥ext, a committee was appointed to consider the many demands
anéd recommendations, to discover the "facts," and to make
recomnendations. Sutherland obtserved that if a committee was
not appointed, an episcde of community fear was much less
likely to result in legislation. He also cbserved that it
was at the copmittee stage that psychiatrists made their key
contribution and were the prime interest grcup that tacked
the sexual psychopath laws. Finally, legislaticn was
proposed in which the sexual psychopath apfproach was
presented as the enlightened and effective control measure

for sex crimes.

(1948) , as examples.
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Sutherland contended that the sexual psychopath laws were
based on a series of propositions, largely advanced in the
press and popular literature, that were demonstrably false
or at best questionalle. He describes the propositions as
follows:

that the present danger to women and children froam
serious sex crimes is very great and is increasing
more rapidly than any other crime; that most sex
crimes are committed by "sexual degenerates," "sex
fiends,™ or "sexual psychoraths" and that these
persons persist in their sexual crimes throughout
life; that they always give warning that they are
dangerous by first committing minor offenses; that
any psychiatrist can diagnose them with a high
degree of precision at an early age, before they
have committed serious sex crimes; and that sexual
psychopaths who are diagnosed and identified
should be confined as irresponsible persons until
they are pronounced by psychiatrists to be
completely and permanently cured of their malady
(Sutherland, 1950a:88)

Based on these propositions, or in our term, this
definition of the situation, by 1949 a number of states had
passed sexual psychopath laws. The first was Michigan in
1937148 followed by Illinois in 1938 and California and
Mipnesota in 1939. By the end of 1949 eight more states and
the District of Columkia had enacted sexual psychopath lavws
{Sutherland, 1950a:142). By 1955 Hacker and Frym (1955)
found seventeen states and the Dictrict of Cclumbia with
such statutes. In a review of enactments by 1960, Swanson
(1960) found twenty—-six states and the District of Columbia

vith sexual psychopath coamitment laws.149

148 Tnvalidated on cconstituticnal grounds, but revised and
reenacted in 1939.
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Despite the popularity of such laws, most commentators
have been highly critical of them. Tappan (18949) sounded an
early varning about the ambiguity of the concept of "sexual
psychopata" and the potential for abuse of civil liberties
under the guise of helpiag and treatment. Sutherland
(1650b) pointed out that the laws were ineffective in
practice because the concept "sexual psychopath" was sc
vague as to Lbe unworkable, and even'socially injurious; that
states vith such laws made practically no use of them; and
that the laws had nc demonstrable effect on the rate of
serious sex criaes.

It vas in this context and with this history that Hawaii
in 1947 considered eractment of sexual psychopath
legislation.

6.3.1 exual Psychopath Bills in Hawaii: An Abortive

As has been discussed in the preceeding section, sexual
psychopath laws on thke Mainland were closely linked with the
mental hygiene movement and the growth of professional
psychiatry. As ar initial ster in considering attenmpts at
sexual psychopath legislation in Hawaii we should examine
the diffusion of the Mainland-rbased mental hygiene movement

to Hawaii.

149 Syanson (1960) pocints out that not all states used the
term "sexual psychopath." He also prcvides a useful
chart that gives a state by state review of the
provisions of each statute.



29

The genesis of the mental hygieme nmovezent in Hawaii can
be traced to the charitable activities cf scme of the haole
uprerclass women c¢f Honolulu. In 1910 a group of these women
residing in Manoa Valley established the "Mapoa League™ to
"Makxe this district a safe place in which to raise our
children.™ (Catton, 1959:63) In 1914 the grouy expanded the
organization to include other women's groups in Honolulu and
renamed itself the "Central Committee on Child Welfare."
This group interested itself in a range of issues and
activities including nutrition for undernourished children,
institutional care fcr mental defectives, a home for the
feebleminded, sterilization for the feetle minded, and
juvenile court operations (Cattcmn, 1959:€63-67). Based on
rurors of maltreatment of juveniles under the jurisdiction
of the juvenile court, the women'’s group in 1919 secured the
services of a newly arrived, New York trained social worker
to do a detailed study of 100 children under the
jurisdiction of the juvenile ccurt. Detailed social
examrinations (family background), physical examinatiomns, and
mental examinations were perforsed on the children. The
mental examinations wvere perforsed by a psychiatrist who
harpened to be visiting the Islands, there being none
resident in the territory. The results of the
investigations revealed, according to the investigator, that
fully 93 of the 100 children were "dull-normal" in mental

ability and 55 of the children were "feektle-minded," with 11
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nore bordering orn that conditiopn (Catton, 1959:69). Armed
with this shocking and "scientiffically" indisputable 1link
between child criminality and mental deficiency, several
reconmendations were made by the women's group, iancluding
the establishment of a mental hygiene clinic.

At its 1921 sessicn the territorial legislature acted
upcn this recommendétion and established the "Psychological
and Psychopathic Clinic” and placed it withir the Uaniversity
of Hawaii. A Mainland psychologist was consulted to assist
in actually setting up the clinic. He suggested that a
psychologist be appointed to direct the clinic and suggested
Dr. Stanley Porteus, wvho was brcught from the Mainland to
take the position. The selection of a psychologist rather
than a psychiatrist for the job was later viewved as a érave
error by some of those who had ipnitially been involved in
pushing for the estatlishment of a clinic (Cattom, 1959:73).
Although the Psychological and Psychopathic Climic carried
on an extensive prograe of mental testing and diagnosis for
the courts and the schocls of the territory, Porteus was not
pnuch interested in treatment and therapy, and these
activities were neglected.

Throughout the late 1920's and 1930's various Mainland
pental health experts visited Bawaii and recommended an
imfrroved program of climical mental hygiene services, Some
vere greeted with indifference and even hostility by the

established medical profession. Perhaps most influential in
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exciting interest was a visit in 1931 by Clifford Beers,

vhose autobiography, A Mind that Finds Itself had stimulated

the mental hygiene movement on the Mainlamrd. In 1937 Cr.
Prank Ebaugh, Professor of Psychiatry of the University of
Colorado Medical Schcol at Denver, was retained to do a
survey of Hawaii's mental health needs and services. Among
his recommendations was the estatlishment of a psychiatric
clinic to provide treatment services {(Chumg, 19%55:19). 1Ixn
1938 such a clinic was started under private auspices and
Chamber of Coamerce funding. Immediately a campaign began
for a public, territcrial clinic, and one was established in
1539 as the Bureau cf Mental Hygieme under the territorial
Board of Health (Act 257, 1939). The Bureau of Mental
Hygiene demonstrated an immediate interest in psychiatry and
crime by bringing a consulting psyckiatrist from the
Mainland, who, among his activities, gave a series of
lectures to the zembers of the Honolulu Police Department on
the psychiatric vizswpoint on crime. He told his audience
that many criminals should be ccamitted to institutions not
jails. He alsoc told them that

The new approach to police work is not omly to

find cut who is guilty of the crime, but to find

out why they did it ... We must find out why

they're guilty, if it’s a sickness, a mental

illness, then we must treat them. (Advertiser,

December 13, 1939:1)

With the Bureau of Mental Hygiene as the official

organizational center of psychiatric activities and ideology

in the territory, there was established, in 1942, a private
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grcup calling itself the Mental Health Society of the
Territory of dawaii, consisting of scme of the staff of the
Bureau and other forward thinking, enlightened citizens of
the territory. It was from this group that, imn 1947,
legislation was introduced intc the territorial legislature
to enact "sexual psychopath"™ statutes.

Two bills were intrcduced into the 1947 legislature that
vould have provided for commitment of sexual psychopaths to
the territorial hospital. Bach was introduced into both the
House and the Senate. One bill defined a sexual psychopath
as a person who

is afflicted with sexual psychopathy, that is with
conditions of emotional instability, or
impulsiveness of behavior, or lack of customary
standards of good judgment, or failure to
appreciate the consequences of his acts, or a
combination of any such conditiocas such that he is
in fact irresponsible for his conduct with respect
to sexual matters to the extent that he is in fact
seriously dangerous to other persons, has in fact
pursued a habitual course of seriocus misconduct in
sexual matters, and has in fact showp an utter

lack of power tc control his sexual impulses.
{Senate Bill Nc¢. 213, House Bill No. 147, 1947)

The bill further provided that such persomns were to be
cormitted to the territorial hcspital in the same manner as
insane persons and "when recovered from such sexual
psychopathy" to be discharged from the hospital in the same

manner as insane persons. 15¢

150 This procedure is specified in Revised Laws of Hawaii
(1945) , sections 4015-4020, 4029-4031, 4038, and 4039.
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During its deliberations on the till, the Senate
aprarently was not pleased with the cumbersomeness of the
definition because it produced a new draft which simplified
the definition. In the new draft, "A sexual psychopathic
person is a persor who has shcown such utter lack of control
of his sexual impulses that he is in fact seriocusly
dangerous to cther persons." (Senate Bill No. 213, Senate
Draft No. 1, 1947) The commitment and discharge procedures
were not changed. Meller (1949) potes that the original
draft of the bill fcllowed the Minnesota sexual psychogpath
statute as it had been interpreted by the courts. The new
draft had no known parallel on the Mainland.

The other bill vhich was introduced was considerably more
elaborate and pore limited in that only those persons would
be subject to commitment as sezual psychopaths who had been
charged with a criminal offense. A sexual Esychopath was
defined as

Any person who is suffering fromr a mental disorder
but is not mentally ill or feeble-minded to an
extent making him criminally irresponsitle for his
acts, such a mental disorder having existed for a
period cf not less than omne year and teing coupled
with criminal propensities to the ccmmission of
sex offenses, is hereby declared to bte a criminal
sexual psychopathic person. (Senate Bill Nec. 227,
House Bill No. 155, 1947)

With respect to procedure, the bill provided for petition
to the court by the rrosecutor or defense attorney, alleging
sexual psychopathy. Upon such petiticn the defendant was to

be examined bty two court appointed psychiatrists. If they

both agreed that the defendant was a sexual psychopath the
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court was to hold a non—-jury hearing on the issue. If a
court determination of sexual psychopathy was made, the
defendant was to be committed tc the territorial hospital.
If and wvhen the defendant "fully recovered" fror his
criminal sexual psychopathy, a court hearing would again be
held upon petition tc determine whether the defendant was
recovered. If a determination vas made that he was
recovered, he would ke released to stand trial con his
originmal offense.

Unfortunately, little is known about the legislative
history of the twvwo sexual psychcopath bills in the House and
the Senate. They were introduced first in the House by
several Democrats and a few days later in the Senate by a
Republican. Their introduction received almost no publicity
in the newspapers.!S! Hearings on the bills were held in
both the House and the Senate, kut records of those hearings
have not been preserved. A nevspaper report of a House
hearing on House Bills No. 147 and 155 noted favorable
testimony on the bills by "six experts on mental
diseases."'52 The article noted that although the experts

disagreed on which of the bills vas Letter, they "agreed on

1S1 Apn exception wvas a small article noting the introduction
of the Senate bills (Star-Bulletin, March 21, 1947:6).

152 Those listed as testifying were Dr. William Shanabhan,
former director of the Bureau of Mental Hygiene; Dr.
R.D.Kepner, former crimipal director, Territorial
Hospital; Dr. Marcus Guensberg, director, Territorial
Bospital; Dr. M.F. Chung, psychiatrist, Dr. Bryant
vedge, psychiatrist, Queen's Hospital; and Margaret
Hackfield, executive secretary, Mental Bygiene Society.
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the principle that psychopaths should ke treated as 'sick!
persons rather than criminals.™ ({Star-Bulletin, April 1,
1947:5) In its report om Senate Bill No. 213, the Public
Health Committee commented that it had held a hearing on the
bill attended Ly "representatives cf putlic and private
agencies interested in the care and treatment of memntally
i1l persons and several psychiatrists." The comments of the
those present resulted in the redrafting (already described)
of the bill (Senate Standing Ccemittee Report No. 258,
1947) . The committee reported that it favored the amended
bill and recommended that it te sent to the Judiciary
Committee for study in conjunction with Senate Bill No. 227.

In the House the two bills were tabled Lty the Judiciary
Committee without explanation. In the Senate the Judiciary
Conmittee recommended that the rills, alcng with several
others on mental illness, be held for interim study since
they had far reaching effects.153

Senate Bills Nc. 213 and 227 were referred to the
Legislative Reference Bureau of the University of Hawaii for
study after the close of the session. A study vas conducted
and a report writtern by political scientist Norman Meller,
the Bureau's directcr. Meller exanmined the experiences of
Mainland states with their sexual psychopath laws and
interviewed local psychiatrists to determine their

definitions of sexual psychopathy. Meller's (1949) report

153 The progress of the bills may ke followed in the House
and Senate journals for the 1947 session.
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outlined the serious definitional problems that existed with
the corcept of sexual psychopathy, the fact that at most ten
men per year would be subject tec the bills' fprovisions, and
that the territorial hospital would need new, expensive
facilities and staff to treat sexual psychoraths.

Aprarently Meller's report discouraged advccates of sexual
psychopath legislaticnh because no such measures vwere
iniroduced in the pext session.

Given Sutherland's analysis cf factors leading to sexual
psychopath legislaticn, it is not difficult to explain their
failure in Hawaii in 1947. Even though Hawaii was subject
to the national trend toward treatment rather than
punishment, and even though the mental hygiene movement had
diffused to Hawaii, and a professional grour of
psychiatrists existed advocating sexual fpsychopath
legislation, there was a critical factor missing; there had
not been a crisis of attention generating sex crimes in 1947
prior to the legislative session. There was no nedia
attention and conmnsequently no public demand to "do
something.” No ccmmittee was established to render an
authoritative definition of the situation. The Legislative
Reference Bureau was a special definer of the situation but
it was not controlled by psychiatrists and consequently its
report was skeptical. Consequently, mental health
prcfessicnals vere unable to mobilize sufficient media and

legislative resources for cheir desired statutory changes.
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However, as we shall see below when we exazmine the next
episode beginning in 1959, sexual psychopath statute or not,
the psychiatric image of sexual deviance was a poverful one
that strongly influenced the working culture of law

enforcement personnel and the lay culture of the populace.

6.4  THE MAJORS—-PALARIKQ CASE: CRINE AND PUBISHNMENT IF A
CHANGED COMBUNITY

While the Legislative Reference Bureau was considering
the wisdom of enacting sexual psychopath laws in Bawaii,
there occurred in 1948 an event that, like the Pukunaga and
Massie cases, ¥as to become a crisis in ethnic and class
relations in Honolulu, which was to lead to a major change
in the penalty for rape, and which was to again to reveal
the symbolic ethnic and class dimensions of sex crime. This
case, however, occurred in a changing commupity in which
political and legal fower was slipping from the hands of the
haocles; consequently, this case had a quite different
outcome froca those previously examined.

Events of the Majors-Palakiko caselS+ began on March 10,
1948 when James Majors and John Palakiko, tvo Part-Hawaiian
young men incarcerated in Oahu Prison, escaped froa a

wocdcutting detail near one of the upperclass neighborhoods

1S4 The case was initially referred to in the press as "the
Wilder case™ using the name of the victim. Later, as
attention focused more and more on the defendants during
their years of trying to avoid the gallows, the case
came to be referred to as "the Majors—~Palakiko case" and
still is.
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of Honolulu. After spending a night hiding in the mountains,
they broke into the home of Mrs. Therese ¥Wilder, the 6E
year-old widaowv of one of the most prominent businessmen of
Honclulu. They told her they were only looking for focod and
would not harm her, but she called out and was struck Ly one
of the men. She was carried intc her tedrcom, placed on her
bed, and bound and gagged. While Palakiko gathered sore
food, Majors may or may not have raped Mrs. Wilder.!5S The
twec departed the house leaving Mrs. Wilder bound, gagged,
and possibly unconscious. Sometime in the next fev hours she
strangled.

On the morning of March 16th Mrs. Wilder's body was
discovered by her maid and yard man. As the police
investigation began and information began to trickle out
frca the police, the newspapers and officialdom began to

motilize. The initial report, made by the Star-3Bulletin

{March 16, 1948:1) on the afternocn of the discovery of the
body, identified Mrs. Wilder as "a kamaaina widow" and a
"mnember of one of Havaii's best kpowr families." It gave a

detailed description of the crime as it was reconstructed by

155 ywhether he did in fact rape or attempt to rape her was a
key factual point at the trial. The arrangement of the
victins clothing suggested at least an attempt at rape,
but the advanced decomnpositiocn of the victim's body at
the time of discovery precluded the recovery of seminal
evidence. lLaboratory examination of the victim®s bedding.
and clothing were negative for seminal stains. During
one of Majors' three confessions he admitted attempting
to rape Mrs. Wilder. In the other two confessions he
denied doing so. Majors explained his incriminating
confession by clainming that he had been Leaten and
coerced.
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the police and reported that a preliminary report by the
examining physician from the city and county coroner's
office raised the possibility of "criminal assault" as the
motive for the attack.

The morning Advertiser (March 17, 1948:1), with
additional lead time, was not only able to report
information about the ongoing investigation, but also
official reactions tc the crime. Mayor Jokn Wilson wvas
regorted to be shocked and angered by the crime and to have
characterized it as "fiendish" and "dastardly." Mayor Wilson
also sent a message to the board of superﬁisors Stating that
this was part of a vave of crimes, and that "Things have
gone from bad to worse, and its about time scomebody vwoke
up." (Advertiser, March 17, 1948:9) He urged the board of
sugervisors to post a reward for the capture of the criminal
responsible for the murder of Mrs. Wilder. The supervisors
obliged, unanpimously appropriating the statutory maximum of
a $500 revard. It was the first rewvard offered by the
supervisors for the solution of a crime since one was
offered for the apprehension of the attackers of Mrs. Massie
in 1931. The Advertiser also puklished a trief statement
from each of the seven superviscors revealing his definition
of the situation. A sapple is as follows:

SUPERVISOR PACHECQO: This crime is one of the worst
perpetrated in many years, the victim being a
helpless old lady living by herself. 1It's the

climax of a crime vave in the city, and something
should be done guickly by the police to stop it.
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SUPERVISOR DILLINGHAM: A heinous, dastardly crinme
that has, I think, brought matters to a head.

It's high time that the police commission and the
police department do some sericus vwcrk in crime
prevention. If the laws are such that criminals
cannot be brought to justice swiftly and dealt
with, severely, then the people should demand that
the lavs be changed.

SUPERVISOR ASING: No one seems to be safe at homne,
or on the roads - or anywhere. It's about time
something is done to awaken the approrriate
authorities and the pecple to the realization of
this evil situaticn.

SGPERVISOR BEAMEB: A fiend or a group of fiends
must have committed that atrocity, and the guilty
party or parties should be captured and brought to
justice immediately.

On Wednesday afternocon the Star-Bulletin (March 17,
1948: 1) reported that a special meeting of the directors of
the Chamber c¢f Commerce had been held and an additional
$1,500 had teen added to the revard fund. In addition the
directors had appointed a special nine-man lav enforcenment
committee to "probe every phase of Bonolulu's worsening
crime situation."™ The committee was to be chaired by Judge
Alva E. Steadman, whg, as president of Cooke Trust Co. Ltd.,
bad administered Mrs. Wilder's financial affairs.!56 The
Star-Bulletin (March 17, 1948:1) reported that at the
" directors®' meeting Judge Steadman characterized the nurder
as a "heinous crime" which "agitated me more thanm any cther

occurrence since the Pukunaga kidnapping." He said that

while it had occurred in a fashionable neighborhood, it

156 Judge Steadman may ke recalled as the judge who presided
over the rape trial in the Massie Case in 1931.
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could have as easily occurred in a poor neighborhood, angd
constitutes ™an emergency wvhich involves neither rich nor
pocr, white nor klack." He called the murder the "top crime"
to occur in Honolulu in the past tvwenty—-five years and
further stated that "The ocne important thing is that we
catch this criminal and hang hir for murder. It is a crisis
in the compunity.”™

The Advertiser (March 18; 1948:20) contributed to the
defining of the situation by editorially describing Honolulu
as "a community aroused," which had for the fpast year Leen
sutjected to many "cutrages against decency," including the
Wilder murder in which the "blood lust of a killer slew a
voran mercilessly and savagely." It applauded the action of
the board of supervisors and of the Chamker of Commerce, and
called on every civic organizaticn to bring pressure on the
goveroment if law enforcement agencies did not "promptly,
piteously (sic), and effectively surress what has actually
become a crime wvave."

The Star-Bulletin (March 17, 1948:8) editorially put the
crime in larger perspective defining it as part of a wave of
post-war lawlesspess that afflicted both the Mainland and
Hawaii and which wvas a consequence of the war's breaking
down of social restraints and disciplires. It called for not
only the punishmeat cf criminals but an inquiry to identify
and remedy the basic reasons for crime. The Star-Bulletin

also suggested the arpointment of a "public committee to
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pake a complete examinaticn and report on feasikle and

logical steps and measures.” In another editorial, the

Star-Bulletin (March 19, 1948:16) contended that the "fplague
of lavlessness" was due to the fact that "There may be an
infirmity somewhere in the statutes, or in the enforcement
of them, or in the administraticn of justice." It said it
was the duty of the bar association to make an examination
and diagnosis just as the medical associaticn would do if an
epidemic threatened the city. The bar association was
receptive to the suggestion and appointed a comeittee of
attorneys to investigate lawv enforcepent conditions and to
recommend measures toc combat the crime wave in Honolulu

(Star-Bulletin, March 23, 1948:1).

vVarious other contributions were made to the defining of
the situation. One of the police commissicners suggested
that lawvlessness could be explained in part because the
puktlic would nct ccoperate with the police department in
apprehending criminals out of fear of~beconing involved
(Stacr~Bulletin, March 17, 1948:1). A man wvho was past
president of the Chamber of Commerce and the president of
the bar association suggested that there were deficiencies
in the prosecutor's office due to the fact that the position
of city prosecutor bhad for some time Leeh vacant
(Star-Bulletin, March 17, 1948:1; Advertiser, March 23,
1948:1). The Advertiser (March 20, 1948:14) editorially

agreed with the criticisms of the prosecutor's office. It
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said the police departmeat was "well-organized," but that
the prosecutor's office had, through months of delay in
naming a new prosecutor, become "a weak link in the chain
that is supposed to tind lawbreakers.™

Of course, once the fact became known that the killers of
Mrs. Hilde;'uere Frison escapees who had atsconded while on
an outside work gang, prison administration and the work
gang systen came under attack as the btoximate cause of Mrs.
¥ilder's -death. After a couple of editorials on lax prison
conditions aand the work gangs wvere published (Advertiser,
March 27, 1S48:14 ;April 2, 1948:18), the system of
enploying priscners on outside work gangs was ended. They
were to ke replaced by civil service workers (Advertiser,
March 3, 1948:1).

While all this discussion was going on, Kajors and
Palakiko wvere captured; Palakikoc had in fact been
aprrehended for escage omn March 12th, the day after the
attack on Mrs. Wilder, although it was not knowvn for several
days that he had been involved in the attack. Majors was
aprrehended at a roadblcck on March 20th after a massive
manhunt that employed all available resources.

During the course of questioning by police, Majors and
Palakiko made several confessions to having attacked Mrs.
Wilder. Palakiko made one confession in which he admitted,
among other things, seeing Majors on the bed with Mrs.

#ilder, but said he was not sure what Majors was doing.
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Ma jors made three different confessions. In his first
statement, he denied raping or attempting to rape Mrs.
Wilder. In his second statement he admitted raping her. And
in his third statement he repudiated the admission of rape
(Advertiser, June 17, 1948:1). The voluntariness of these
statements, whether Majors and Palakiko were Lbeaten, or
whether they had been promised leniency in exchange for
their confessions, was to become a key issue at their trial
and on appeal.

But before the trial was to begin the matter of the
nature of the charges to be lodged against the defendants
became an issue. Hawaii statutes at that time defined
purder as

the killing of any human being with malice
aforethought, without auvthority, justification or
extenuation in law, and is of two degrees, the
first and the second, which shall be found by the
jury. (Revised laws of Hawaii 1945, Chap. 265,
Sec. 11391)

The statutes defined the degrees of murder as follows:
Murder committed with delibterate premeditated
palice aforethought, or in the comsission of or
attempt to commit aay crime punishable with deatkh,
or connitted with extreme atrocity Cr cruelty is
purder in the first degree. Murder not appearing
to be in the first degree is murder in the second
degree. . (Revised Lawvs of Hawaii 1945, Chap. 265,
Sec. 11932)

Since the death of Mrs. ¥Wilder was apparently not a
consequence of "deliberate premeditated malice

aforethought,” the question was wvhether the act came under

one or both of the cther two prcvisicns for first degree
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murder. Did the death occur in the commissicn or the attenmpt
to comrit a crime punishable with death, i.e. rape? Or was
the murder compitted with extreme atrocity or cruelty? It
¥as over these issues that the compunity began to divide.

With characteristic strideamcy the Advertiser (March 23,
1948:18) editorlially let its position be known early. It
dezanded that

the extreme limit of punishment permitted under

the law be imposed with nc more delay than the

normal process of the law Bmakes pandatory.
The paper mentioned the disagreement among local attorneys
over the appropriate charges in this case and demanded that
the issue ke settled at once, with the highest charge
possible lodged. If the law did not permit a charge of first
degree murder to be lodged the lav should te changed, the
Advertiser said.

Acting City and County Prosecutor John Desha, in
consultation with the police, 1initially decided to charge
Majors and Palakiko with second degree murder, based op his
belief that there was no premeditation, no evidence of
criminal assault, and no extreme atrocity. However, the
Advertiser (March 23, 1948:1) reported that as public
pressure mounted for a first degree murder charge, the
prosecutor and the pclice vere meeting again tc consider
wvhether the higher charge could be made. The next day the
Advertiser (March 24, 1948:1) reported that Desha vowed to

go for the higher charge if possible, but that he still had
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doubts because there vas no precedent. He said he had never
seen a first degree murder charge made where there was no
premeditation. lLater, when the details of the history cf the
prosecution of the case were being heard by the territcrial
Supreme Court, Desha testified that he was pressured by Alva
Steadman and Charles M. Hite, a lawyer who Desha testified
was a "great friend" of Mrs. %Wilder's, to charge Majors and
Palakiko with murder in the first degree. He testified that
both Steadman and Hite telephoned him several times to urge
hir to bring the more serious charge. In addition, Desha
testified that both Steadman and Hite complained to the
mayor about his handling of the case wher it appeared he was
only going to seek an indictment for nmurder in the second
degree.

At the hearing before the Supreme Court BHite denied
pressuring Desha, but Desha's testimony vas corroborated in
part by Desha's wife who testified tc her recollection of
twvo phone calls from Hite to her husband at home while he
was investigating the case and determining what charges to
bring.1s7?

Meanwhile, the police chief asked the city and county
attornef for a ruling on vhat ccnstituted first and second
degree murder (Advertiser, April 2, 1948:1). The reply vas

that the degree was a matter for the jury to decide and that

157 Accounts of Desha's testimony can be found in the
Star-Bulletin (November 27, 1951:1) and the Hongolulu
Record (November 28, 1951:3; December 6, 1951:5).
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the prosecutor vas ocktligated to bring the most serious
charge indicated by the facts (Advertiser, April 5, 1949:9).

It was becoming rather clear that law enforcement
authorities were giving this case more than the usual
consideration and vere searching for any possible way to
charge the defendants with murder in the first degree.

After several delays, on April 15th, the territorial graa
jury indicted Majors and Palakiko for first degree murder on
the basis that the crime was cosmitted with "extreme
atrocity and extreme cruelty.” Prepeditation or rape were
not mentioned in the indictment (Advertiser, April 16,
1948: 1) . On May 6th the grand jury reindicted the
defendants for first degree murder on three ccunts to meet
the proof: murder while committing the crime of rape, murder
wvhile attempting to commit the crime of rape, and murder
¥ith extreme atrocity aand cruelty (Advertiser, May 7,
1948: 1) .

The pair of defendants pled not guilty to the charges as
required by Hawaili's statutes and their trial began on June
7, 1948.158 After a ten day trial, at which the defendant's
confessions were admitted over their cbjections, they were
convicted of murder in the first degree. The defense gave

notice of appeal tc the territorial Supreme Court

(Advertiser, June 18, 1948:1). On July 16th the defendants

1s8 At that time Hawaii's statutes did not permit a guilty
Plea to a charge of first degree purder (Revised Laws of
Hawaii 1945, Chap. 265, Sec. 11393).
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were sentenced to hang (Advertiser, June 17, 1S48:1). For
the year and a half while the arpeal wvas pending before the
territorial Supreme Court, the case received little
newspaper or other public attention.

On appeal the defense raised several issues it contended
vere errors at trial, their primary challenge being,
hovwever, the admissitility of the confessions. The court
upheld their admissitility describing them as "voluntarily
made without the slightest indication of force, threat,
duress, or promise of reward or immunity (Ter. ¥. Palakiko
er al. 38 Haw. 490). It also dismissed the cther challenges,
and, afrter reviewing the evidence, concluded that there was
a sufficiency of evidence to *"conclusively frove guilc."”

The defense appealed the decision cf the territorial
Sufpreme court to the United States Court of Appeals, Ninth
Circuit, in San Francisco, on the grounds that the
defendants swere denied due process of law because the
confessions admitted by the trial court were not made
voluntarily. Aftrter a lengthy review of the conditions under
which the confessions vere obtained, the federal court ruled
then legally valid and affirmed the decision of the
territorial Supreme Court (Palakiko et al. 188 F. 24 S4).

After the upholding of the conviction by the federal
apreals court, and after a territorial sanity board found

the defendants sane, they were scheduled to be hanged at

Oahu Prison on September 13, 1951. On September 11th well
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kncwn laktor lawyer and champion of leftist causes in Bawaii,
Harriet Bouslog, visited the governor and asked him to
commute the sentences. She informed him that petitions were
being circulated in Honolulu asking for commutation and that
the fairness of the trial was an important issue because the
newspapers had whipped up an "atmosphere of hysteria and
fear" at the time of the crime and the trial (Advertiser,
Sertember 12, 1951:7). Pifteen minutes before the scheduled
execution the next merning, Governor Oren Long ordered a one
wveek stay so that he counld study the case. The governor cane
under "teriffic pressure" as the result of his reprieve. He
said he bad received many phone calls and visitors to his
office taking positicns opposing or favoring the execution
(Advertiser, Septemkter 14, 1951:1). He also received dozens
of letters and telegrams pleading for mercy for the
condenned or demanding that the lavw ke alloved to take its
course. A petition with several thousand names was
sutmitted requesting commutation. Messages vwere described as
Sertember 19, 1951:1). The Star-Bulletin received so many
letters on both sides of the issue that it had to limit thenm

in length (Star-Bulletin, September 19, 1951:8). The

Advertiser refused to print any letters to the editor on the
case once it had been taken up Ly left-wing lawyers

(Aermann, 1952:9).
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Nevertheless, after deliberating for a week, the governor
decided not to ccpmute the sentences of the condemned mren.
Be decided that the trial had been fair and just and that
there was no evidence that would justify commutation
(Advertiser, September 20, 1351:1). The Advertiser
(September 21, 1951:4) edirorially applauded the governor's
decision and the fact that he had, in the newsparer's viev,
withstood an organized campaign by a pressure group. Despite
the governor's decision, letters favoring and opposing the
execution continued to pour in.!5S9 The .execution was set for
Sertember 22nd.

On the evening of Sertember 21st defense attorney Bouslog
petitioned the U.S. Cistrict Court in Honclulu for a writ of
hateas corpus on the grounds that new evidence revealed that
the confessions had indeed been given involuntarily. The
federal judge denied the petition cn the grounds that the
petitioners had not exhausted their remedies in the
territorial courts. He told them they must "go across the

street" to those courts {(Advertiser, September 22, 1951:1).

159 Curiously, one of the writers of a letter commendirng
Governor Long for his decisicn to proceed with the
executions was from former governor lLawrence M. Judd,
who, it will be recalled, commuted the long prison
sentences given to the haole murderers of Kahahawai in
the Massie Case in 1932. It is not clear whether Judd's
commendation to Long on his decision to let the law take
its course in the cases of Majors and Palakiko 1is a
repudiation of his own behavior in the Massie Case or a
simple application of a double standard of justice.
Judd's letter tc Long, as well as many other letters and
petitions, 1is in Long's files on the Majors-Palakiko
case in Archives of Hawaii.
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They followed his suggestion and argued the petition until
the early hours of the morning before one of the territorial
Supreme court justices. He denied the petition (39 Haw. 141)
but issued a stay of execution pending appeal of his
decision to the full court; This time Majors and Palakiko
had escaped the gallcws by four hours.

The territorial Supreme Court, while Lkelieving the
petition properly denied by the single justice, because of
the "gravity of the situmation" decided to hear the arguments
of the defense in "the lengthiest hearing in the history of
this court." The hearing lasted 30 days and involved 65
witnesses. In its written decision, issued December 20,
1951, the justices concluded:

Against their ccnviction Palakiko and Majors
have made a devious apd many-sided attack. Despite
the insufficiency of petition and traverse, they
have been afforded a full and fair hearing into
every conceivaltle avenue cf inquiry. But they have
signally failed to shov that their coanviction is
void. (39 Eaw. 167)

However, Majors and Palakiko's "devious and many-sided
attack"™ was not yet over. Their lawyers now appealed the
territorial Supreme Court's denial of the writ of habeas
corpus to the U.S. Ninth Circuit Counrt of Appeals. That
court, vhile denying the propriety of relitigating the case
through the device of collateral attack by means of hakeas
corpus, itself thoroughly reviewed all the substantive and

procedural points raised by the defendants, ranging froz the

voluntariness of the confessions to the competence of the
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defense counsel at trial. It affirmed the territorial
Surreme Court's orinion in a decision issued on December 10,
19%3 (Palakiko et al. v. Harper, Warden of Cahu Prison, 209
F. 2d. 75). The defense appealed this decision to the
Onited States Supreme Court which declined to review the

case {Star-Bulletin, April 26, 1954:1). Mrs. Bouslog vowed

to keep on fighring Ly asking the court to reconsider its
decision, by asking the governor for a commutation, or by
mounting a new hakeas corpus attack through the federal
courts, Her petition for a rehearing was denied by the U.S.
Supreme Court in May, but she again reiterated her intent to
pursue the other two avenues open. A defense committee was
circulating rpetitions asking the governor for a commutation
of sentence (Advertiser, May 29, 1954:1). On August 14,
1954 more than six years after their conviction, Governor
Samuel Wilder King ccpauted the sentences of Majors and
Palakiko to life imprisonment. The Advertiser editorialized
that "justice was thwarted®" by the commutation. The
territorial Board of Paroles and Pardons set the minimunm
prison terms for Majors and Palakiko at 50 years. Judge
Carrick Buck, in whose court the case was tried in 1948,
raised the minimums to 90 years (Star-Bulletin, January 1;
1955:21) . With one-third reduction for good behavior,

Ma jors and Palakiko could be released in the year 2008. But
in 1962, at the reccemendation c¢f the Board of Paroles and

Pardons, Democratic Governor John Burns, who had led the
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political organizaticn of Hawaii'!s Japanese, the
revitalization of the Demccratic Party, and the political
overthrow of the haole Republican oligarchy that had ruled

Hawaii until the mid-1950's, parcled Majors and Palakiko.

0

6.4.1 The Bajors and Palakiko

ase as Symtol

Having traced in some detail the complicated history of
the case with some attention to the role of the major
English-language newvspapers in Honolulu, we should now
examine in a more focused manner the peanings of the case at
the symbolic level for various social grourings.
Portunately to assist in this endeavor we can draw ugon two
discussions by sociologist Bernhard Hormaa (1952, 1953) who
wvas living in and studying the commpunity of Honclulu at the
time. Hormann's (1953:1) first observation about the
Ma jors-Palakiko case was that

Like other dramatic court cases in Hawaii's
history, this case has become a symbol to various
component population elements in Hawaii, and if we
can succeed in uncovering the various overlapping
and conflicting meanings vhich this case has
assumed to various groups, we can thereby verify
our picture of the social complexion of our
community.
The other dramatic cases Hormann was referring to were the
Fukunaga Case and the Massie Case.

Hormann (1952) first divides the populaticn concerned

with the Majors-Palakiko case into twc grougs: first,

"individoals known fcr independence of judgment" (presumably

haocle), and second, those with "views more closely
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identified with ethnic and interest grougs." Among the
former Bormann identifies two subgroups, those "showing a
genuine concern vwith Cosnunism in Hawaii"™ who focused on the
exrloitation of the case by Hawaii's left-wing elements angd
lawyers who emphasized that this was a case of differential
justice in which merkers of the underprivileged class could
not receive equal justice from a lav enforcement and ccurt
system controlled by the bosses. People concerned with this
issue defended the justice system and tended to believe
justice should be allowed to take its course.

The other group of individuals known for independence of
judgment favored commutation, and vhile disassociating
themselves from the left-wing defense efforts, focused more
on the difficult and under privileged personal tackground of
Majors and Palakikc and the fact that they belonged to a
group (Hawaiians) "still suffering frop the too rapid
transition of a folk people with a sacred order to an urban
people with a secular way of life."™ (Hormann, 1952:8)
Mepbers of this group vere also likely to ke concerned about
somre aspects of the criminal justice system, particularly
the treatment of juveniles,160 But, Hormann says "they

usually did not impugn the courts."”

160 This consideration was relevant to Majors and Palakiko
since they both had extensive juvenile records and had
been incarcerated in the territorial industrial school.
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Hormann says that the independent okserver group also
split over the issue of the degree of hysteria in the
coxmunity at the time of the discovery of the crime and
during the trial, some saying that commrunity arousal was
nuch less than it would have been on the Mainland and others
pointing to the fact that two pricr murders of Chinese
peddlers did not receive nearly the attenticn of the Wilder
murder.

Besides the "independent observer®™ group with its two
factions Hormann describes the symtolic meaninés for groups
with ethnic and cther interests. For Hawaiians, of course,
the major element of meaning was the contrast between Majors
and Palakiko, two underprivileged Bavaiian boys who
(1padvertently?) killed an upperclass haole voman and were
to be hung for it, and the treatment received in 1932 by the
hacle murderers of the Bawaiian boy, Kahahawai, whose
sentence was comazuted to one hour in the custo@y of the
governor. what more proof was needed that a double stamdard
of justice existed in Hawaii, opne for the rich and white and

one for the poor and brown? The leftist Hopnolulu Record

(1951) encouraged this definition ty publishing a pamphlet
reviewving the Massie Case and ccmparing it to the treatment
received by Majors and Palakiko.

The Chinese, too, were able to discern a douktle standard
of justice operating. Their community was concerned atout
the handling of the two cases involving the murder of the

Chinese peddlers, in which the attention given to solving
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and doing justice in those cases was nuch less than that
given the Wilder case.

Persons of Japanese ancestry likewise had an historical
syrbolic reference point. The Fukunaga case of 1928 in
which a mentally unbalanced Japanese youth was hanged for
the murder of an uprerclass haole Lboy was still resented by
many oclder Japanese. They regarded the Majors and Palakiko
Case as following this precedent (Hormann, 1952:6).

In a concluding ccmment on the definiticns of the
situation held by the various ethnic groups Hormann
speculated that the differing interpretations may have been
a reflection of class. The lover class non-haoles terding
to favor commutation of the sentence and the upper-class
hacles tending to favor execution.

Beyond class and ethnicity, Hormann identified twvwo groups
with "special interests"™ who were active in the controversy.
One wvas a group of ministers who petitiomned the governor foc
commutation as a general expression against capital

punishment. The other special interest group was the

left-wing groug speaking through the Honolulu Record and
actiag through the attorneys who took over the defense of
Majors and Palakiko. <They concentrated on the theme of dual
justice and how the case revealed exploitative class

relationships in Hawaii (Hormann, 1952:8).
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6.8.2 Legal Action

The nature of the demands fcr legal change arising out of
the Majors and Palakikc case are rather different than those
ve have encountered before, largely of the "strcnger laws®
tyre. In general most haoles were well satisfied with the
prcgress of the case in its early stages. The fpolice acted
quickly in apprehending the murderers and in gathering
persuasive evidence against them. There wvas some initial
trouble vith the acting prosecutor, but he was fpressured to
charge murder in the first degree and then replaced. Prison
vork gangs came to ke regarded as dangerous and they were
abolished. The nevspapers regarded the Wilder nmurder as the
capstone of a crime wave and coumittees from the Chamber of
Cormerce and the bar associatiopn were estatlished o
investigate conditions. But not much came of them. The
courts appeared to work vell; a conviction was secured at
trial and upheld on appeal. And it would have been
difficult to demand "stronger laws," since the death penalty
vas already rrovided as mandatory on conviction of first
degree murder and cptional om conviction of rape.

But many non-haoles were not satisifed. Their definition
of the situation was that there existed a system of unegual
justice, cne type cf justice for haoles and ome type for
everyone else. The major symbolic representation of this
unegqual justice was capital punishment. And there is sonme

evidence that this sanction had in fact been unequally
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administered. There had been 46 hangings at Oahu Prison
since the annexation of the Islands as a territory. The
ethnic distribution of the executed is as follows:

American (Caucasian)

Hawaiian

Pyerto Ricanp

Japanese

Rorean

Filipino 2
TOTAL 4

OV E DWW -

Now in former tines, such dissatisfaction ty non-haoles
would have only Leen expressed as 1lingering rerressed
resentnent. The pover to effect legal change had heretofore
been lacking. But as mentioned before, Jjust at the time
that the Majors-Palakiko case was dragging on, 1948 to 1954,
the Japanese of Hawaii were positioning themselves to seize
political power. And vhen they did, in the election of
1954, the aboliticn of capital punishment was one of the
first matters in their agenda. A brief examination of the
legislative sessions of 1951, 1953, 1955, and 1957 with
respect to the issue of capital runisment is revealing.

In the 1951 session, a session which was coancluded before
the nid-Septeamber scheduled execution dates and the
mobilization of opinionr about the planned executions, no
bill.to abolish capital punishsent was introduced. Io the
1953 session, after the possitle execution of Majors and
Palakiko and after capital punishment in general had been
politicized, two bills (House Eill Nc. 410 ard House Bill

No. 532, 1953) were introduced in the territorial House of
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Representatives Ly Démocrats. Since both the Hcouse and the
Senate vere. still under Republican control the bills wvere
guickly "placed on file" at the recommendation of the House
Judiciary Committee (House Standing Ccomittee Report Ko
371, 1953).

During the 1955 session, after <the taking of a majority
of both douse and Senate seats Ly the Democrats in the 1954
election, tvo bills abolishipng capital punishment were
introduced in the House by Democrats (House Bill 339 and
House Bill 404, 1955). House Eill 339 passed the Bouse and
went to the Senate where it was amended at the initiative of
Rerublicans16t from an outright aboliticon of the death
penalty for all crimes, to abclition of the death penalty
for all crimes other than first degree nurder, with the
prcvision that on a conviction for first degree amurder the
invocation of the death penalty or a sentence of 1life
imgrisonment would be at the discretion of the jury. The
bill as amended passed the Senate and the House, and Lecare
law (Act 239, 1955).

In the Senate, separate Lills vere introduced by a
Democrat to atolish the death penmalty for murder (Senate
Bill 379, 1955); for rape {(Senate Bill 378, 1955), and for
arson (Senate Bill 380, 1955). The bills did not pass out

of the Judiciary connmittee.

161 Republican senators Ben Dillingham and Wilfred Tsukiyama
led the effort toc defeat the bill and £finally to
compromise by amending it.
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So, although the Dermocrats did not successfully get the
death penalty completely abolished during the first session
they had power, they did knock it out for specific crimes,
including rape, other thanm first degree murder and made it
discretionary for nurder.

At the 1957 session the Democrats tried again for a
copplete abolition c¢f the death [feralty. House Bill 706
{(1957) was introduced by the Democrats and passed the House
with a vote largely along partisan lines. The bill also
passed the Senate with a similar partisan fprofile of votes
and was signed into law as Act 282 (1957).

Thus, a clear link can be seen berween the abolition of
the death penalty when the Democrats came to power anpnd the
symbolic environment of the hacle and non-haole groups.
Although the courts and political system were soon to be no
longer dominated by haoles, this most otnoxious reminder of
the double standard cf justice, the sentiments toward which
vere mobilized and focused by the Majors and Palakiko Case,
wvas one of the first things on the Democrats' agenda for

change.

6.5 HUNTING COMMUNISTS: A FUECTIONAL SOUBSTITUTE FOR
HUNTING BAPISTS?

It wvas proposed in Chapter 5 that the social changes
occurring in Honolulu in the early decades of the twentieth
century were an izmportant underlying factor leading to

periodic expressions by some memrbers of the haole ethnic
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grcup of an ethnically and class based moral superiority
such that nonhaoles were portrayed as a sexuvally dangerous
class. And it was proposed in the beginning of this chapter
that 1f the above thesis is correct it may be problematic to
account for the absence of episcdes of great concern akout
sex crime from the end of World war II until the last year
of the 1950's. Certainly the city of Honolulu was growing
and its ethnic composition was changing, although not guite
as rapidly as in the decades 1910 to 193C. And certainly
there wvere challenges to the ethnic stratification systen.
So, why did not a segment of the haole population, and the
press, create a sex crime wave cut of one or more of the
many rapes that ocur