
VIRGINIA
•

;LAW. REVIEW

Volume VI

1919--1920

UNIVERSITY, VIRGINIA

THE VIRGINIA LAW REVIEW ASSOCIATION

1920



VIRGINIA LAW REVIEW
Published Monthly, During the Academic Year, by University of Virginia Law Students

Subscription Price, $2.50 per Annum

Editorial BOal'd.

35c per Number

G. B, VEST, President.
R. C. COLEMAN, Note Editor.
CLAUDIUS TERRELL, Decisions Editor.
T. M. EDMUNDS, Book Review Editor.
W. ]. BERGSTROM,
B. F. BLACK,
A. V. BRYAN,
]. S. CHAPMAN, JR.,
W. F. Cox, JR.,
R. B. GAITHER,
R. P. HAMILTON, JR.,
S. M. KOOTZ,
M. H. LAVENSTEIN,

G. R. MARTIN,
E. B. MEADE,
T .. J. MICHIE, JR.,
H. P. MORRIS,
PARSONS NEWMAN,
E. M. PRESTON,
F. D. G. RIEBI,E,
E. P. RUSSELL,
M. A. SILVER,

OM. T. SPICER, JR.,
D. N. SUTTON,
]. M. H. WILLIS,
S. D. WOLFE.

J. B. RIXEY, Business Manageii'.
S. L. DEVIER, Ass't Business Mgr. .R. E. SHANDS, Adjunct Business Mgr.

RIGHT OF THE UNITED STATES TO DEPORT ALIENS ON THE
GROUND OF ANARCHICAL TEACHINGs.-The right of a'sovereign
nation to control all persons and things within its territorial con­
fines has been succinctly, yet comprehensively stated by Chief Jus­
tice Marshall: 1

"The jurisdiction of the nation within its own territory is nec­
essarily exclusive and absolute. It is susceptible of no limi­
tation not imposed by itself. Any restriction upon it, deriv­
ing validity from an external source, would imply a diminu­
tion of its sovereignty to the extent of the restriction, and an
investment of that sovereignty to the same extent in that
power which could impose such restriction. All exceptions,
therefore, to the full and complete power of a nation within
its own territories, must be traced up to the consent of the
nation itself. * * * This consent may be either express or
implied."

Embraced within this broad statement of the right of sovereign
nations lies the inherent right of such nations to exclude foreign­
ers seeking admission,2 and when admitted, to expel them on such

1 Exchange v. M'Faddon, 7 Cranch 116, 136.
• "If any government deems the introduction of foreigners, or their

merchandise, injurious to the interests of their own people, they are
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days of our government this right of a society to select its mem­
bers, in time of peace as well as in time of war, has been recog­
nized. A notable example of its exercise was the alien law of the
United States in the year 1798.8

. The passage of the Chinese Exclusion Acts 9 has given rise to
numerous cases questioning the right of the United States to ex­
pel foreigners after they have been admitted into this country and
attacking the constitutionality of such statutes.l° The Federal
Courts of the country have repeatedly declared in all cases in
which these questions have been raised that, as a matter of public
policy, the United States, by congressional enactment, may ex­
clude and expel individual aliens or classes of aliens from its do­
minions; and that such statutes enacted by Congress are not un­
constitutiona1. 11 In short, the statutes giving the executive de­
partment of the United States the power to expel undesirable
aliens, derive their force from the impregnable doctrine of the law
of nations. The government does not draw its right from these
statutes, but rather from the principles of International Law, of
which they are but declaratory, being merefy the expression of
the government indicating those who are to be denied the privilege
extended to aliens to reside within its borders. These statutes
may be termed guides-enumerating those who are to be consid­
ered undesirables, whether on economic, social or political grounds,
and as such to be denied admission, or if admitted, to be subject to
deportation whenever the government determines that there is oc­
casion to exercise that right.

These principles and decisions take on an added interest in the
light of the stirring events of the day. The war has left in its
wake a spirit of unrest, which has been seized upon by individuals
affiliated with anarchical groups, to propagate their theories of
hostility. to existing government, instilling within certain classes a
spirit of violence and resistance to those in authority, advocating
the wanton destruction of property and by overt acts putting into
practice the theories which they hold.

Statutes have been enacted, providing for the exclusion and
p rtation of aliens who are anarchists, or who believe in, or ad­
ate re istance to existing governments or their overthrow by

(->

grounds as may, in their own discretion, warrant the exercise of
that right.3 It is a right based upon the accepted principle of In­
ternational Law, that every independent nation may determine for
itself who shall compose the members of its society.4 As has been
stated in the Fong Yue Ting Case,5 the right to exclude aliens and
the right to expel them rest, in fact, upon one foundation, emanat­
ing from the same source, and in truth, are but one and the same
right, springing from the duty of a government to preserve its in­
dependence, to prevent its safety and security from being under­
mined by foreign aggression and intrusion. In the performance
of this supreme duty there inheres in the nation the right to resist
such dangers of aggression and encroachment, whether given im­
petus by foreign powers in their national entity or by foreign
groups as individuals, who have found their way into the coun­
try. Whenever a government feels that such groups of aliens or
that individual aliens are undermining the security or the stability
of the government, or that the peace and welfare of the people
are placed in jeopardy by their presence or the doctrines which
they disseminate, or wheLl a class of aliens refuses to accept citi­
zenship, or are not prone to assimilate the manners .and customs
of the inhabitants, the government may resort to the right of de-
porting them.6 .

This right, as stated above, is a confirmed doctrine' of Interna­
tional Law, and has been repeatedly enunciated by the Secretaries
of State in their diplomatic correspondence.7, From the earliest
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force or violence.l 2 These statutes, it seems, apply not only to
tho:se who advocate the unlawful destruction of property, resist­
ance to the government and the assassination of public officials,
but also to the so-called philosophical anarchists, those who re­
gard the anarchistic teachings of Zola and Kropot.kin to be the
panacea for all human ills, but who, though they regard the state
and government as obstacles to the happiness of mankind, never­
theless, like Tolstoi, are averse to the use of force in any form,
advocating these changes through the medium of education and
moral suasion. These theorists and utopians are also included un­
der these statutes; Congress regarding them as inimical to the gov­
ernment, and the welfare of the country, not because of their en­
tertaining these views, but because of their circulating them and
consequently influencing the minds of others.

The question was touched upon in a dictum in a case 13 arising
under the Act of March 3, 1903,14 which provides for the exclu­
sion of "anarchists, or persons who believe in, or advocate the
overthrow by force or violence of the Government of the United
States or of all government or of all forms of law, or the assassi­
nation of public officials."

"If," said Mr. Chief Justice Fuller, "this should be construed
as defining the word 'anarchist' by the words which follow, * * *
it would seem that when an alien arrives in this country, who
avows himself to be an anarchist, without more he accepts the
definition." The court further stated that if the word "anarchist"
be interpreted as including aliens of anarchistic beliefs, who
harbor no evil intent, it would follow that the intention of Con­
gress must have been to exclude even such aliens as being danger­
ous to the public weal. The court, however, was not called upon
t make such an interpretation; the defendant was declared to be

ne who did advocate the use of force and violence.
This question was fully met in a recent case, Lopez v. Howe, 259

t d. 401, an appeal from a decree of deportation for the violation
of the Immigration Act of Feb. 5, 1917,1f> which supplemented, in

a measure, the Act of March 3, 1903, makine; it conform to con­
litions existing under the stress of war. The court in this case

h'ld that: "The fact that he (the relator) is only a philo ophical
anal' 'hist, and not an advocate of a resort to force and r v 1ution,
l1i:lk s him, in th 01 inion of ongr 55, non the Ie 5 a c1angerou

i '
presence. His theories, if they could be put into practise, would
end the gove~nment .of the United St~tes. * * * If the gov­
ernment considers his presence undesirable, because of his advo­
cacy of a doctrine which it regards as inimical to civilization, it
must have the power to send him out of the country, and back to
the country whence he came."

An alien, according to the court, does not forfeit the right to
partake of the hospitality of the country simply because ne leans
toward a particular creed or philosophy, or because of the ideas
and thoughts he may entertain; but that privilege is forfeited when
he attempts to disseminate ideas regarded by Cono-ress as hostile
to the institutions of this country, or gives utt~rance to such
thoughts and seeks to instill them into the minds of others.

THE RIGHT OF A PRIVATE INDIVIDUAL TO SUE OUT A WRIT OF
MANDAMUS WHERE THE QUESTION IS ONE OF GENERAL PUBLIC
INTEREST.-It seems to be well settled that a private individual
can sue out a writ of mandamus where he has a special interest in
the result:1 Where the relator is a taxpayer, there are many
cases holdmg that he has a private, special right as a result of his
direct pecuniary interest, aside from his interest as a member of
t~e co~munity.2 But whether or not the taxpayer is affected spe­
~Ially m ,the paY!llent of his own taxes, it is generally held that his
mterest IS sU~Clent where, as a member of the general public, he
sues out a wnt compelling a public officer to perform certain min­
isterial duties which affect the whole community.3 In New York,
a r,elator, who was a citizen and taxpayer, attempted to sue out a
wnt of mandaJ?1us to compel the collection of a certain tax, and it
:-vas held tha~, masmuch as the people themselves are the plaintiffs
ma proceedmg by mandamus against a public officer, it does not
matter who the relator is, so long as his interest is common to the
whole community.4

A .m.and~mus ~ill'lie in most States to compel the performanc
of tnll1lstenal dutIes by a public officer, where the relator is a voter

I Bryce v. B~lrk~, ,172 Ala, 219, 55 South. 635, containing dicta to the
ff l' that the II1dlv,dual need not have a special interest if th 'as b
n f public illter st; Napier v. Poe, 12 Ga. 170. '
'Stat 1':1' I'd, 0' 1/. Fyler, 48 Conn. 145; Decatm ounty 0111 111 is-

sioll I'S 1' , Stat', su llld. S, UI holding H al1lilt n 11. State 1':1' rl'!. nat s,
3 Illd. ",~2,

, 111 Slat' 11, Wid, :10 Minll. 112G, 40 N. W. :JGl, l' lat I'S W I'l' fr' il Id-
"" ta pny 'rs nlld vot I'S; in T~ay 1). 0111111011 lIl1 'il of II bok II, 7~ N,

J. I., 1I1~, (\7 All. IO:.!'t , I' Int l' wns iti~cn, I' sid III alld OWII 'I' of tax­
hll' n'" 'Hlat(' lil<'I','i'l; HO ill 1IIIIl11l1,Ishil1l' 1', III"SI'II, 11.1 Md. :ill, 71l
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" '111111", III I'lId, (N, V,l II,
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RECENT DECISIONS

ALIENS-D(.pORTATION-ANARCHlCAL TEACHINGs.-The relator, an alien,
was found teaching and advocating the principles of anarchy. A de­
cree was approved by the Commissioner of Immigration to deport the
relator for violation of the Immigration Act of February 5, 1917, wbich
provides for the deportation of certain classes of aliens, including an­
archists, irrespective of the time of their entry into the United States.
The relator contended that he did not come within the purview of the
statute because he was a philosophic anarchist and opposed to the use
of force and violence. Held, the relator comes within the meaning of
the statute and may be deported. Lopez v. Howe (C. C. A.), 259 Fed.
401. See NOTES, p. 201.

ApPEAL AND ERROR-SUPERSEDEAS BOND-WHEN JUDGMENT "AFFIRMED."­
A judgment was recovered for a certain sum of money with interest. A
writ of error and supersedeas was granted to that judgment, provided
the defendant should execute a penalty bond with approved security
and condition according to law. This having been done, the Supreme
Court of Appeals entered an order annulling the judgment and remand­
ing the cause for a new trial with the proviso, however, that if the de~

fendant in error should, within ninety days, enter a remittitur for the
interest gra.nted by the lower. court, the judgment should stand af­
firmed. This remittitur was entered and the question then arose as to
whether or not the judgment had been affirmed within the intent and
meaning of the condition of the supersedeas bond so as to hold the
sureties liable. Held, the judgment had been affirmed. National Surety
Co. v. Commonwealth (Va.), 99 S. E. ·657.

The obligation of sureties upon bonds is s~rictissimi juris and is not
to be extended by implication beyond the very terms of the contract.
See Mann v. Mann, 119 Va. 630, 89 S. E. 897; Crane v. Buckley, 203 U.
S. 441. And the obligation of a supersedeas bond being purely a mat­
ter of statutory requirement the provision of the statute is to be read
into every such bond. Bemiss v. Commonwealth, 113 Va. 489, 75 S. E.
115. Consequently the decisions as to what constitutes an affirmance
within the condition of'a supersedeas bond will vary according to the
statutes of the different states. However, under a statute similar to
that of the Virginia Code, a judgment affirming the judgment of the
lower court as to the principal sum and. six per cent interest, upon the
plaintiff's remitting an illegal excess of i.nterest recovered in the lower
court, was held to be such an affirmance of the judgment as to bind
the surety. Orr v. Hopkins, 124 U. S. 510.

A fortiori, where the condition of the bond, or the statute under
which it is executed, specifically provides that the sureties shall be lia­
ble to pay the judgment of the superior court whether that judgment
be an entire or partial affirmance of the judgment of the lower court,
the sureties are bound in case the judgment is reversed 'with condition


