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§ 33. By Injunction.

An injunction will lie to restrain boyeotts! and
picketing for the purpose of preventing by intimida-
tion, molestation or coercion in any form, employes
from entering the service of an employer. This will
be done to stop proceedings, whether connected with
crime or not, which go to the immediate, or tend to
the wultimate, destruction of property.? Acts which
amount to a nuisance, such as carrying intimidating
banners, with inscriptions calculated to injure one’s
business or deter workmen from entering or continu-
ing in the service of an employer, in front of the
employer’s place of business,® or any acts of intimida-
tion calculated to injure one’s business, provided they
exist and continue at the time of the application or

-1 Bre}ce Bros. . Evans, 3 R.and Corp. Law J. 561; Casey w. Cin-
cinnati Typographical Union, No. 3, 45 Fed. Rep, 135; 12 L. R. A,,
1935 State v. Glidden, 55 Conn., 46; Moores & Co. 7. The Bricklayers’
Ufnon No. 1, 23 Weekly Law Bul., 48; Springhead Spinning Co. ».
Riley,6 Law Rep. (Eng. Eq.),551; Mogul Steamship Co. z. McGregor,
15 L. R.. Q. B. D., 476; 23 Id., 598. (For a statement of these cases
see section g ante.)

N2§egklgz4v Rogg, 18 Weekly Law Bul, 32; Rogers ». Evarts, 17

8 Sherry v. Perkins, 147 Mass., 212,
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hearing, will be enjoined.! Equity will also interfere
to restrain the use of the funds of an industrial society
in aid of a strike.? An interim injunction was granted
to restrain the publication of placards and circulars
falsely representing that a strike was on at a certain
manufacturing establishment, which injuriously af-
fected its business.® An injunction was entertained to
restrain a combination of persons from interfering
with and preventing the shipping of a crew on a
vessel, as being in restraint of trade and commerce
under section 1 of the Act of Congress of July 2, 1890,
26 Stat. L. 209, known as the interstate commerce
act. Held, that the injunction would lie to prevent a
multiplicity of suits at law, and for the reason that
damages at law for interrupting the business and
intercepting the profits of pending enterprises and
voyages must, in their nature, be conjectural and not
susceptible of proof and there was not an adequate
remedy at law.* The ecircnit courts of the United
States have jurisdiction to restrain violations of the
interstate commerce law to the jirreparable injury of
complainant, without regard to the citizenship of the
parties. Therefore a combination to induce the officers
of a common carrier corporation subject to the provi-
sions of the interstate commerce law, and its locomo-
tive engineers, to refuse to receive, handle, and haul
interstate freight from another like common carrier,
in order to injure the latter, is a conspiracy described
in section ten of the interstate commerce act, and all

1 Sweeny w. Totrence, 11 County Ct. Rep., (Pa.) 497; 1 Pa. Dist
Rep., 622.

2 Warburton z. Hiddlesfield Industrial Society, 1 Q. B. Div., (18g2)
213.

3 Collard ». Marshall, Law Rep., [Eng.] [1892] 1 Ch. 571.

1 Hagan, et al. . Blindellet, et al., 54 Fed. Rep. 40; 56 [d. 696.
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persons engaged in it are guilty, and the common
carrier against which the conspiracy is directed has a
cause of action against those participating in it. 1If the
injury will be irreparable a preliminary and tem-
porary mandatory injunction will issue against the
company and its employes threatening the injury,
restraining them from refusing to afford the proper
interchange of interstate freight and traffic facilities.
Also a preliminary injunction may issue against the
chief member of such a conspiracy to restrain him
from giving the order and signal which will result
and is intended to result in unlawful and irreparable
injuries. Where such chief member has already
issued such an unlawful, willful and ¢riminal order, the
injurious effect of which will be continuing, the court
may by mandatory injunction compel him to rescind
the same, especially when the necessary effect of the
order or signal is fto induce and procure flagrant
violations of an injunction previously issued.! Where
a labor organization has declared a boycott against a
railroad, and connecting roads are therefore refusing
or seem about to refuse to afford equal facilities to the
boycotted road, in violation of section three of the
interstate commerce act, they may be compelled to do
so by mandatory injunction, since the case is urgent,
the rights of parties free from reasonable doubt and
the duty sought to be enforced is imposed by law.
Such injunction is binding upon all officers and
employes of companies enjoined having notice thereof,
whether they are made parties or not.?
Where an injunction is asked against the inter-
ference with interstate commerce by combinations of
striking workmen, the fact that the strike has ended

1 Toledo A. A. & N. M. Ry. Co. v. Pa. Co, 54 Fed. Rep., 730.
2 Toledo A. A. & N. M. Ry. Co. z. Pa. Co., 54 Fed. Rep., 746.
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and labor been resumed since the filing of the billis ‘n;
oround for refusing the injunction. The court sald,
ij‘I know of no rule which is better settlfad than th(j,
question as to the maintenance of 8 bill, an@ ;oh(_
granting of relief to a Qoniplaina,ntlls to be.de f}ie
mined by the status existing at the time of ﬁ'hngd 2

bill. Rights do not ebb and flow. If theyare mv‘a ed,
and recourse to courts of justice is renderec"l neceb§ary,
it is no defemse to the invasion of a,' rlght, elth}i,r
admitted or proved, that since the institution .of t e
suit the invasion has ceased.” The combmatlol‘l
declared illegal by the interstate commerce "a(?

applies to combinations of laborers .as \.evell .éb'bcl?:

talists. And the fact that the combination 18 11.1w its
origin and general purposes innocent aimd\ }awful 1; r;o
ground of defense when the combinatlo.n'ls turne ((;
the unlawful purpose of restraining interstate an

foreign commerce. A combination. of men t.o secure
or compel the employment of nomne b.ut union men
becomes a combination in restraint of interstate con.l-
merce within the meaning of the statute, when In
order to gain its ends it seeks to enfo?cn, al?d does
enforce by violence and intimidation, & dl'scontl.nuance
of labor in all departments of business, including the

transportation of goods from state to state, and to

and from foreign nations.’ .
A court of equity will not interfere by 111:]11110‘ ion

to restrain a committee of an illegal trade-union from

2 .8

expelling one of its members. "
An injunction will lie to restrain a trespass to-l ei

property of an employer by employes on 2 strike,
1 United States v. Workingmen’s Amalgamated Council of New

Orleans, (C. C.) 54 Fed. Rep.'?%. R‘ 8
2 Righy 2. Connel, 42 Law Times Kep. {ix. »-) 159
3Ne%v yYork, T,ake Shore & West. R. Co. 2. Wenger, 17 Weekly

I.aw Bul. 306.
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and to restrain a combination of bersons from enticing
away servants, if violence, foree, intimidation or
coercion is used against the workmen, ! Also to
restrain members of g society known ag the « London
West End Farriers’ Trade Society ” from using its
funds in carrying out an amalgamation of the society
with the “ Permanent Amalgamated Farriers’ Protec-
tion Society.” While it was admitted that the first
named society, but for the statute of 34 and 33 Vict.
¢. 31, would have been an unlawfnul association, as
some of its purposes were in restraint of trade, yet
by virtue of said statute the plaintiffs having con-
tributed to the fund were entitled to prevent a mijs-
application thereof. The rale in Righy ». Connol held
not to apply in this case, 2

§34. By Mandamus.

Mandamus will lie to compel members of an uniy-
corporated and voluntary lawful association of work-
men receiving and depositing in their OWn names as
trustees, in g bank, money of such association, to
draw an order on said bank in favor of a committee
‘thereof, and appointed for the burpose to enable the
association to withdraw its fands.?  But where there
are two separate bodies of men applying to be regis-
tered under the Same name as a trade union, under
and by virtue of the trade union act of 1871, (34 and 35
Viet. e. 31), the registrar cannot be compelled by
mandate to register either.? Mandamus was refused
to compel a board of supervisors of g county to pay
the expenses of the sheriff in Protecting property

1 Harvester.s. Meinhardt, g Abb. New Cases (N. V.) 393.
2Wolfe ». Matthews, L. R. 21 Ch. Div. (1882) 194.
3Snow . Wheeler, 113 Mass, 179. :

4 Queen ¢, Registrar of Friendly Societies, Law Rep. 7 Q. B. 741.

thought to have been in danger during a strike, \;hélcllg
5 i /ner o >
i heriff by the owner
had been paid to the s 2 i ol
to whom the sheriff assigne !
e ttack or threatened
] son that there was no attac -
:1);;211{6 11;::)11 the property, the strikers not having
disturbed it.?

§ 35. Receivers—Contempt of (‘Jo.urt. t

A receiver appointed by a court of eqmtyrrep}llfa:}(:uis
the court in the management of Property }:V 1court
law is considered in the possession (ff t e1 ino‘.
The receiver also represents the court in ‘emp oiysa::
discharging and managing the employ.eb ;licilbmd}s
to care for and use the property plz.tced L 11~Oh;ted'
for the purposes for which a receiver l'S a,g%)samreen
The court, therefore, will hear and determme. i ,D,md
ments and controversies between a rec(.%we} S];ect
employes under him, and make such o.rdegrs ;‘Il_\lh;ecgur.t
thereto as right and justice ‘may requlrel. , O;. el
may give advice to the receiver or. emp ?3 esl,. employ,
and direct the receiver whom to dxschaﬂrge 0 Y
and arrange the terms of the contract.? it
It is punishable as a contempt of court jor 0'7iti0ns
of a railroad company, member::hof ]abooll(;;)g%?n‘j{;lence:

r 7 else, to interfere with or m ; E

:));' iiiezz:ned \”io]ence, threats expr?ssgd. or ]imp;;‘?gj
or intimidation in any form, the RIS mkt e Otilvel. |
agement of the road, with its rolling-stoc V(:ilno. -
property, or by said means, Lm.d by overa nglina
preconcerted demonstrations of force by asse g

1People ex rel. Nichols ». Bd. Supervisors Queens Co. 15 N. ¥.
| . A%
Slj%riﬁi{ 2. Denver & R. G. Ry. Co., 23 Fed. Rep. 757; In re Doolittle
Fed. Rep. 544; Waterhonse #. Corner (C. C.) 55 Fe.d.;{zl[:i::?. e
433 Waterhouse ». Corner (C. C.) 55 Fed. Re_p. 149; Fr
Denver & R. G. Ry. Co. (C. C.) 23 Fed. Rep. 757.
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in large numbers, interfering with and molesting the
employes in the discharge of their duties.! While as
a general proposition, railroad like all other employes
have the right to quit when they please if they have
not entered into a contract for a specified time, yet in
their case the proposition is subject to qualifications
and exceptions, especially when considered in the light
of the interstate commerce law. TUnder certain cir-
cumstances some classes of such employes may
quit the service of a company to avoid obeying an
order of court which they know has been made with-
out being guilty of contempt. But the quitting must
be actual and in good faith, and not pretended, as a
trick to escape obeying the order. An injunction is
binding on the employes of a road as well as upon
the officers, whether they are made parties to the pro-
ceedings or not. Therefore, where, during a strike
and boycott by a trade-union and railroads and their
employes against a common carrier railroad having
the right to transport over connecting roads inter-
state freight and passengers, a locomotive engineer (a
member of the ¢ Brotherhood of Locomotive HEngi-
neers,” which organization was conducting the boycott,
knowing or having the means of knowing that an
injunction had been granted by the court restraining
interference with or obstruction of interstate freight
in the cars of the boycotted common carrier) refused
to haul over the connecting road a car of the boycotted
road loaded with interstate freight, until he received
orders to do so from the “ Brotherhood of Locomotive
Engineers,” was guilty of contempt of court. The
engineer claimed that he was not liable for contempt,

1In re Doolittle, 23 Fed. Rep. 544; United States 2. Berry et al, 24
Fed. Rep. 780; In re Wabash R. Co. 24 Fed. Rep. 217; United States
9. Kane, 23 Fed. Rep. 748.

Q¢
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for the reason that he had quit the service of his
company at the time of the alleged contempt. In

2 =y
reference to that the court said, « I cannot conceive

9 can
a e 0 W I W h uce cO du
n pI‘lD.Glpl i 131 unde wnic S h n 15‘

be justified. An engineer cannot be permitted to

i 5ervi . his any in the
t uit the service of his com;'_)
pretend ¥ his train on the main track ten

ated, with . ;
mailsle;r:fn his destination, and for t?e evident pl;lp
.pose of evading an order of court which was eql;la Zrl
in force against employer and employe. If' sqc ait
abandonment of service could bfe excused in a1w500
would leave this greab corporation, operating B
miles of railway, and moving sev.exzal hundred tmm;
of cars per day, ab the mercy .ot its er?plo§f?i, zu:ld
subject the public with its multitude of mte{rjeb slathe
rights to irremediable injuries z%nd 1osse-s.. po;; e
facts of the case made agam'st engme(?r ;m:l :
Lennon I find that he did not q.m.t the service 0 ~1d
company in fact, and did not mten.d to do ,S((;’ea{;e
that his pretense to doBs? Was att:’;cl;e;c.zi:; aof i
¢ the court. eing 1in ,
22(3:;:1;); when he refused to switch tl.le Af:]n Ar;);)ﬁ
car into the train ab Alexis, an(.l having 1e§ i
knowledge of the terms and r{lealllmg of the 01('1 erom—
courd, thab order was then 1n 'tull force aud tc ;
manded him to do the very thing he.refuse : ;)toé.l
He, therefore, deliberately and knowmg.ly v,,;) a, :_
the mandate of the court and.was guilty oU (,(t) p
tempt.” Contempt being a criminal offense, a Unite

mil

17Toledo A. A. & N. M. Ry. Co. ». Pa. Co., 54 Fed. .Rep. 746, 730.’
Lennon W;).S committed to the custody o.f the.Umted States m;Ir-
, failure Lo pay the fine assessed against him for co'mex'npt. e
syt pus in the United States Circuit Court

t a writ of kabeas co? 1 s
i‘;: ihoeuNorthern District of Ohio, the decision of which was adverse

to him. From that decision he appealed to tl%e Supreme ;Ourt of
t;e Ur;ited States. The Circuit Court certified to the Supreme
isi i oints:—
for its decision the following p .
COI“fItS the suit in which the order was made one arising under the
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States court has not jurisdiction over it out of the
district where it was committed.!

constitution or laws of the United States?

2. Did the court have jurisdiction of the person of the petitioner
by reason of his haviang had sufficient notice of the proceedings and
orders set out in the petition?

3. Was it beyond the jurisdiction of a court of equity to issue the
orders made in said case?

November 27, 1893, the Supreme Court, by Chief Justice Fuller,
declined to interfere on the ground that the court did not have jur-
isdiction, and the appeal was dismissed. ‘

It is a well-known rule that an appeal will not lie from the order
of a court assessing punishment for contempt. The appeal in this
case was not from such order, but from a refusal of the court mak-
ing it to entertain a petition of Zabeas corpus based on the ground
that the court did not have tonstitutional authority and jurisdiction
to render such decision. When the cobwebs are brushed away it
looks like a ruse to escape the rule of law inhibiting an appeal from
a judgment for contempt. The petitioner denying the jurisdiction
of the court to order him into the custody of the marshall for
refusing to pay a fine of fifty dollars, admits, by filing his petition
in that same court, its jurisdiction to issue a writ of kabeas corpus,
and asks the court to pass judgment on the validity of its own acts;
having assumed the jurisdiction forced upon it,and having rendered
a decision as it certainly must have been expected would have been
done, appealed from that decision. On this phase of the case the
Supreme Court of the United States says that the jurisdiction
invoked by the petitioner to discharge him from custody carried
with it the jurisdiction to remand as well as discharge, or the power
to hear and determine whether he was lawfully held in custody.

On the question of appeal the court bases its judgnient on the
precedent of Cross v. Burke, 146 U. 8., 82, a case of homicide arising
in the District of Columbia, in which a careful examination was
made of the various statutes relating to appeals from judgments of
Circuit Courts on Zabeas corpus. Held, that the case did not come
within any of the classes of cases in section 5 of the act of Congress
of Maich 3, 1891, in which appeals may be taken, and particularly
in that class “ in which the jurisdiction of the courtis in issue; in
such case the question of jurisdiction alone shall be certified from
the court below to the Supreme Court for decision.”” That neither
could the case be brought within the class of cases in which the
construction of the Constitution is involved, or that the petitioner
was deprived of his liberty without due process of law.

Ex parte Lennon, October Term, 1893.

! Frank ». Denver & R. G. Ry. Co., 23 Fed. Rep. 757.




