
3. Sl.~,rE.

In a proceeding for contempt in disobeying an injunction, the sufficiency
of the petition fOl' the injunction, in respect· to mattel's of form a.n.U
averment merely, cannot be questioned. .

4. EQUITY J UrtISDICl'lON-HES'l'RAINING PUBLIC N OTSAl'CE.
Equity bas jurisuiction to restrain public nuisances on bill or informa

tion filed b;r the proper oflicer, on bebalf of the people.
5. CONTEMPT-TRI.AL BY COURT.

'J'hough the same act constitute a contempt and a crime, the contempt
may be tried and punished by the court.

6. COMBINATIONS IN RES'fRAINT OF INTERSTATE COMMEHCE - SCOPE OF TIlE
STATUTE-CONSPIRACY,

Act July 2. 1890 (26 Stat. 209), § 1, declaring illegal "every contract,
combination in tbe form of trust, or otherwise, or conspiracy" in re
straint of trade or commerce among the states, or with foreign nations,
is not aimed at capital merely and combinations of a contractual nature,
which by.force of tbe title, "An act to protect trade and commerce against
unlawful restraints and monopolies," are limited to such as the courts
have declared unlawful, the words "in restraint of trade" having, in
connection with the words "contract," and "combination," their common
law significance, but the term "conspiracy" is used in its wcll-settled
legal meaning, so that any restraint of trade or commerce, if to be ac
complished by conspiracy, is unlawful.

7. SA~m-CoNsTRUCTION.

The construction of the statute is not affected by the use of the phrase
"in restraint of trade," rather than one of the phrases "to injure trade"
or "to restrain trade."

8. SAME-COMMERCE.
The word "commerce," in the statute, is not synonymous with "trade,"

as used in the common-law phrase "restraint of trade," but has the mean
ing of the word in that clause of the constitution which grants to con
gress power to regulate interstate and foreign commerce.

9, SAME-FoRFEITURE OF PROPERTY.
The provision of Act July 2, 1890, § 6, for forfeiture of "any property

owned under any contract or by any combination, or pursuant to any
conspiracy (and being the subject thereof) mentioned in this act, and
being in the course of transportation from one state to another, or to a
foreign country," does not imply that only cases in which property shall
be found subject to forfeiture shall be deemed within the scope of the act.

to. EQUITY JURISDICTION-RIGH'f TO JURY.
The power given by Act July 2, .1890, to circuit COll1'ts "to prevent and

restrain violations" of the act, is not an invasion of the right of trial by
jury, as the jurisdiction so given to equity will be deemed to be limited
to such cases only as are of equitable cognizance.

11. CONTEMPT-VIOI,ATION OF INJUNCTION-CONSPIRACY.
Where defendants, directors, and general officers of the American Rail

way Union, in combination with members of the union, engaged in a
conspiracy to boycott Pullman cars, in use on railroads, and for that
purpose entered into a conspiracy to restrain and hinder interstate com
merae in general, and, in furtherance of their design, those actively en
gaged in the strike used threats, violence, and other unlawful means of
interference with the operations of the roads, and, instead of respecting
an injunction commanding them to desist, persisted in their purpose,
without essential change of conduct, they were guilty of contempt.

12. SAME-INTERFERENCE WITH RECEIVER.
Any improper interference with the management of a railroad in th€

hands of receivers is a contempt of the court's authority in making the
order appointing the receivers, and enjoining interference with theil: con

. trol.

Proceedings for contempt against Eugene V. Debs and others for
violation of injunctions issued, one on complaint of the United

FEDERAL REPORTER, vol. 64.

UNl'rED STATES v. DEBS et at

UNION TRUST CO. v. ATCHISON. T. & ~. F. R. CO.

(Circuit Court, N. D. Illinois. December .14, 1894.!

1. CONTEMPT-P~OCEEDING IN EQUITy-CONCLUSIVENESS OF ANSWER.
In proce~dlllgS for contempt In equity, a sworn answer, however full

~d uneqUlv~al, Is not conclusive, even in the case of a stranO'er to the
bill for the inJunction which has been violated. . .,

2. SAME--JUSTI Ii'lCATION-lRREGULARITIES.

Wh~re a court had jurisdiction of an injunction sUit, and did not ex
ceed ItS powers tllerein, no irregularity or error in the procedure or in
the order can justify disobedience of the writ .
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(7) From compelling or inducing, or attempting to compel or induce, by
threats, intimidation, persuasion, force, or violence, any of the employes
{)f any of said railroads to refuse or fail to perform any of their duties as
·employes of any of said railroads in connection with the interstate business
{)r commerce of said railroads, or the carriage of the United States mail by
.such railroads, or the transportation of passengers or property between or
among the states;

(8) It'rom compelling or inducing, or attempting to compel or induce, by
threats, intimidation, force, or violence, any of the employes of any of said
railroads who are emptoJ'ed by such railroad and engaged in its service in
the conduct of interstate business, or in the operation of any of its trains
carrying the mail of the United States, or doing interstate blisiness, or the
transportation of passengers and freight between and among the states, to
leave the service of such railroads; .

(9) From preventing any persons whatever, by threats, intimidation.
force, or violence, from entering the service of any of said railroads, and
doing the work thereof, in the carrying of the mails of the United States,
{)r the transportation of passengers and freight between or among the states;

(10) From doing any act whatever in furtherance of any conspiracy or
combination to restrain either of said railroad companies or receivers in
the free and unhindered control and handling of interstate commerce over
the lines of said railroads, and of transportation of persons and freight
between and among the states; and

(11) From ordering, directing, aiding, assisting, or abetting, in any manner
Whatever, any person or persons to commit any or either of the acts afore
said."

That the American Hailway Union is a voluntary association, of which many
thousand railway employes were at the time of the filing of the bill. and
still are, members. That the defendant Eugene V. Debs is the president
{)f the association; George 'IV. Howard, its vice president; Sylvester Keliher,
secretary and treasurer; L. W. Rogers, one of the directors; and all of the
defendants were and are directors. That the avowed pmpose of said
union and its officers has been, and still is, to procure all of the employes
of the railways within the United States to become members. and to con
centmte the power and jurisdiction of the union and its members under
{)ne official control, with authority to order strikes, or a discontinuance of
the service of such employes with any of the railway companies of the United
States, at any time when the union, its board of directors or other officers,
should elect so to do, with or without sufficient cause. That on the 26th or
27th day of June, last past, prior to the filing of the bill and the issuing of the
writ of injunction, the union, or its board of directors or other officers,
including the defendants, had directed and ordered all its members engaged
in the service of the lllinois Central Railroad Company in the transportation
{)f the mails, and of interstate commerce, and all other trains controlled and
operated by that company, to strike or quit service. That thereafter, and
before the writ of injunction was issued, similar orders were issued to the
employes of other railway comvanies, named in the bill of complaint; and
that, in pursuance to those orders, all employes who were members of the
American Railway Union did in a body leave the service of said railway
.companies, for the avowed purpose of hindering, preventing, and delaying
the operation of trains engaged in the transportation of the mails and intel·
state commerce. That the order of injunction was published in the daily
papers of Chicago on the morning of July 3, 1894. That each of the de
fendants had knowledge that the order had been duly entered in said cause.
That a copy was served upon the defendant Rogers on the 3d day of July,
and upon the defendant Eugene V. Debs early on the morning of July 4th,
and upon the defendants George W. Howard and Sylvester Keliher on the
4th day of July, 1894. That the American Railway Union; prior to the 2d
~ay of July, had organized many local unions upon substantially all the
railroads in the northwest, from Chicago to California, including substantially
all the railroads to the Pacific coast, and at the same time was engaged in .
{)rganizing local unions upon the main lines of road extending from Chicago
to the Atlantic coast; and that the work of organization and extension was
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.States, and the other on petition of the receivers of the Atchison,
Topeka & Santa Fe Railroad Company, appointed in a suit against
that road by the Union Trust Company.

These informations were filed July 17, 1894. The substance of the first is:
'.rhat on the 2d day of July, 1894, the United States of America filed with

the clerk of this court an information or complaint charging, among other
things, that the defendants, Eugene. V. De~s, Georg~ W. Howard, L. ".T ..
Rogers, Sylvester Keliher, the Amencan RaIlway Umon, and others, wele
engaged in a conspiracy unlawfully to interfere with and to prevent the
transportation of the mails and interstate commerce over and upon the'
several railroads named in thl: complaint, and praying an injunction. That
on that day, by order of the comt, a writ of injunction was duly issued,
whereby the defendants and all persons combining and conspiring with them,
and all persons whoso~ver, were commanded and enjoined "to desist and
refrain"- .

(1) From in any way or manner interfering with, hindering, obstructing,
or stopping any of the business of any of the following named raill·?ads:
Atchison, Topeka & Santa lNi Railroad; Baltimore & Ohio Railroad; Chicago
& Alton Railroad; Chicago & Eastern lllinois Railroad; Chicago & Er~e

Railroad· Chica<ro & Grand Trunk Railway; Chicago & Northwestern Rail
way; Chicago & Western Indiana Railroad; Chicago, Burlington & Quincy
Railroad· Chicagu Great Western Railway; Chicago, Milwaukee & St. Paul
Railway; Chicago, Rock Island & Pacific Railway; Cleveland, Cincinnati,
ChicaO"o & St. Louis Railway; Illinois Central Railroad; Lake ShOre &
Michi~an Southern Railway; Louisville, New Albany & Chicago Railway;
Michi:an Central Railroad· New York Chicago & St. Louis Railroad; Penn
sYlva~ia Company; Wischnsin Cent;al lines; Wabash Raill'oad; Union
Stock-Yard & Transit CompanY,-as common carriers of passengers and
freight between or among any states of the United States;

(2) "l<'rom in any way interfering with, hindering, obstlllcting, or stopping
any mail trains, express trains, or other trains, whether freight ?r passenger,
engaged in interstate commerce, or carrying passengers or freight between
or among the states;

(3) From in any manner interfering with, hindering, or stopping any trains
carrying themail.andfrominanymannerinterferingwith.hinderi.ng. ob
structing, or stopping any engines, cars, or rolling stock o~ any of sal~ com
panies engaged in interstate commerce, or in connection With the carnage of
passengers or freight between or among the states;

(4) From in any manner interfering with, injuring, or destroying any of
the property of any of said railroads engaged in or for the pIll·pose of, or
in connection with, interstate commerce, or the carriage of the mails of the
United States, or the tl·ansportation of passengers or freight between or
among the states;

(5) From entering upon the grounds or premises of any of said railroads
for the purpose of interfering with, hindering, obstructing, or stopping any of
said mail trains, passenger or freight trains enga~ed in interstate commerce,
or in the transportation of passengers or freight between or among the
states, or for the purpose of interfering with, illjming, or destroying any
of said property so engaged in or used in connection with interstate com
merce, or the transportation of passengers or property between or among
the states;

(6) From injming or destroying any part of the tracks, roadbed, or road, or
permanent struCtIll·es of said railroads, and from injuring, destroying, or in
any way interfering with any of the signals or switches of any of said rail
roads and from displaCing or extinguishing any of the signals of any of said
railro~ds, an!i from spiking, locking, or in any manner fastening any of the
switches of any of said railroads, and from uncoupling or· in any way ham
pering or obstructing the control by any of said railroads of any of the cars,
engines, or parts of trains of any of said railroads engaged in interstate ~om

merce or in the transportation of passengers or freight between 01' among the
states; or engaged in carrying any of the mails of the United States;
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continued without change or interruption, after the service of the injunction,
for the avowed purpose of conferring' upon the union authority to ordel'
strikes upon all of the roads as rapidly as the local unions could be organized.

That the orders for strikes and for the railway employes to leave in a body
the service of the railroads named in the bill of complaint, as well as other
railroads, were generally communicated by telegram from the defendant
Debs to the officers or committees of local unions at the most important
railway centers and cities. That copies of some of such telegrams alltl
orders, so issued. by the defendant Debs, both before and after the service
of said writ of injunction, are herein inserted, for the purpose of showing
that the service of the injunction did not affect or change the policy or con
duct of the defendants relative to said strikes, but that, on· the contrary,
the defendants continued, notwithstanding the order of the court, and in
direct and open violation thereof, to direct the employes of the railway com
panies named in the writ of injunction, as Well as other railway com
panies, to leave the service of the companies in a body, and thereby hinder,
delay, and prevent the discharge of their duty to the public, and especially
the discharge of their duties as agents of the government in the trans
portation of the mails, as well as interstate commerce. That said tele
grams, and hundreds of other telegrams, similar in form and character,
were sent by the defendant Debs (with the knowledge, authority, and
approval of each and all of the other defendants, as well as other directors
of the American Railway Union), after the service upon them of tile writ
of injunction; and that, in pursuance of said orders and clirections, many
of the employes of the several railways named were induced to leave the
service, and so-called "railway stril,es" prevailed generally upon the lines
of several of said railway companies, and the transportation of tile mails
and interstate commerce was thereby greatly hindered, delayed, and prc
vented, and upon some lines for several days.

That, as a direct result of the orders to strike upon some of the·lines,
notably upon the Illinois Central Railroad, the Chicago, Rock Island &
Pacific, the Chicago, Burlington & Quiucy, the Chicago & Altou, the Chi
cago & 'Western Indiana, and upon the Pennsylvania Company's lines,
there was exercised upon the part of many 01' the strikers or ex-employes
of the railway companies intimidation aud open violence; '1'hat employes
who refused t() join in the strike, and others who had been employed by
the railway companies to take the place of strikers, and were in the actual
service of the companies, were assaulted and intimidated by the strikers,
and driven from their post of duty, either by physical violence or threats,
of personal injury. '1'hat, ,during the 5th, 6th, and 7th days of JUly, the
strikers, and others acting in sympathy with them, took forcible possession
of some of the roads within and adjacent to the city of Chicago, and, by
physical force, prevented the passage of trains carTying mails and inter
state commerce. '1'hat engines and trains of cars were derailed, and passen
gel" trains were assailed with stones and other missiles, as well as the
employes in charge of such trains; and in some instances both the passen
ger cars and engines were fired upon, endangering the lives both of
employes and passengers. 'l'hat these mobs were in many instances led by
the strikers or ex-employes of the railway companies, who had gone out of
service upon the orders of the defendants as officers of the American Railway
Union; and mobs composed of strikers and others were massed at dif
ferent points, upon the different lines of road, within and adjacent to the
city of Chicag(), in such numbers as to be beyond the control of the gov
ernment, state, and municipal authorities. '1'hat at least 1,000 freight cars
belonging to the railway companies, some of which were loaded with inter
state merchandise, were set on 'fire and destroyed. Signal towers and other
appurtenances of the railways were burned. Employes of the railway com
panies who refused to obey the orders of the defendants and other officers
of the American Railway Union, and remained faithful to the discharge
of their duty, were violently assaulted, beaten, and brUised. and in some
instances were forcibly arrested, and taken from their engines, and kept
for hours in confinement. That many lives were also sacrificed,~-all of
which was a· direct resnlt of the, numerous 'strikes ordered as aforesaid.
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That the defendants had full knowledge that many ,of such violent acts
apon the part of the strikers or ex-employes of the railroads had been per
petrated prior to the service of the ,injunction;' and notwithstanding such
knowledge, and the further knowledge. that violenc.e invariably f?llow~ aU
strikes of a similar character, they dUlly and contllluously, and III Willful
violation' after the service of the injunction, issued their orders and directions
for the employes of the railways to quit service in a body, and also continued
such orders while the mobs were in partial possession of the railroads,
and engaged' in forcible resistance of the orders of this court and its
officers. ' ,

That the strikes were not ordered on account of any wrongful act of the
railroad companies,' or of their officers, towards the members of, the Ainer
Ican Railway Union or other employes of the railroad companies; but, on
the contrary, the avowed purpose of the directors of the Railway Union,
Including the defendants, was wrongfully and unlawfully to establish a
boycott against Pullman sleeping cars, which were used in greatpumbers
by the railroll,d companies In trains carrying the mail and passengers trav
eling from state to state, and through the several states; and, to make
boycott effectual, the directors of the American Railway Union, including
the defendants, ordered that no trains or cars of any kind or character
should pass over the tracks of any road within and adjacent to the city of
Chicago until the use of Pullman cars had been abandoned by all of said
railroad comp:mies.

That the board of directors of the American Railway Union, including
the defendants and its authorized agents, assume the authority and power,
and, as complainant believes, have full authority and power, to order strikes
and boycotts. and to discontinue the same, under the rules of the American
Railway Union.

That such assumed power and authority is clearly shown by a communi
cation signed by Debs, Howard, and Kelih{!r, as officers of the union, and
addressed to the railway managers, on the 12th of July, of which the follow-
Ing Is a copy: '

"Chicago, July 12, 1894.
','To the Railway Managers-Gentlemen: The, existing troubles growing

out of the Pullman strike having assumed continental proportions, 'ancl, there
being no icdica,tionof relief from the wide-spread business demoralization
and distress incident thereto, the railway employes, through the board of
dIrectors of the American Railway UnIon, respectfully make the following
proposition,as a basis of settlement:

"They agree to return to work in a body at once, provided they shall be
restored to their former positions without prejudice, eJ;cept In cases, if any
there be, where they have been convicted of criple. '

"This proposition, looking to an immediate settlement of the existing strike
on all lines of railway, Is inspired by a purpose to subserve the public good.
The strike, small and comparatively unimp'Jrtant in its b"ception, has ex
tended in every direction, until now it involves or threatens not only every
public Interest, but'the peace, security, and prosperity of our common coun
try.' The contest has waged fiercely. It has extended far beyond the limits
of interests origInally involved, and has laid hold of a vast number of indus
tries and enterprises In nowise responsible for the differences and disagree
ments that led to the trouble. Factory, mill, mine, and shop have been,
silenced; widespread demoralization has sway. The interests of multiplied
thousands of people are suffering.' The common welfare is seriously menaced.
The public peace and tranquillity are imperiled. Grave apprehensions for
the future prevail. -

"This being true,-and the statement will not be controverted,-we con
ceive it,to be our puty as citizens, and as men, to make extraordinary efforts
to end the existing strife and approaching calamities whose shadows are
even now upon'us. If ended now, the contest, however' serious in some of
its consequences, will not have been in vain. Sacrifices have been made,
but they will have their compensations. Indeed; if lessons shall be taught
by experience, the troubles now so Widely deplored will prove a blessing
o~ inestimable v3;lue in the years to come.. The differences that led up to
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:s~ch strike; and that the only power, authority, or office of the officers or
dIrectors .of the American Railway Union, or of these defendants, or either
-Df them, m respect to said matter, was to notify the members of the union
In the service concerned in such strike of the action taken by such majority.
That, on or about the 26th or 27th day of June (contrary to the averments
,of the information), a majority of the members of the American Railway
Union employed upon the Illinois Central Railroad and upon the other road'!
Teferred to in the information did for themselves, without any order, direction.
,or control of the American Railway Uni.on, or of its officers or directors.
or of these defendants, or any of them, voluntarily determine by vote that
they would strike or leave the service of said railway companies; and that.
in pursuance of that vote, the employes did, on or about the time stated,
leave the service of the railway companies freely, and of their own accord.
without any order, direction, or control on the part of said American Railway
Union, its officers or directors, or of these defendants, or any of them.
"Upon information and belief, the defendants deny that the employes so
leaving the service of said railway companies, as aforesaid, did so fOl' the
purpose of hindering, preventing, and delaying said railway companies in
the operation of trains engaged in the transportation of the United States
mails and interstate commerce over the respective roads of said companies."

'They "deny that, after the service of said injunction, they 01' either of them
,carried on the work of organization other than by generally advising railroad
employes to become members of such union, and receiving to membership
persons so applying therefor as aforesaid. They expressly deny that the
,organization of said unions upon said roads, or any of them, was intended
to confer or did confer upon said American Railway Union its officers or
-directors, or upon these defendants, or either of them, the 'power and au
thority to order strikes upon said roads, as alleged in said information 01' oth

·erwise, but, on the contrary, allege that strikes conld be ordered upon said road
by the employes of said road themselves, and that such employes were in
no manner subject to the authority or control of said American Railway
ynion, its officers 01' directors, or of these defendants, or either of tfIem,
m that regard." "They deny that orders to strike were at any time or in

,any .manner communicated by said American Railway Union, its officers
or dIrectors, or these defendants, or either of them, to said local unions, or
any of them, as alleged in said information or otherwise."

"The defendants deny that anyone of the telegrams set forth in said In
formation was sent, or caused to be sent, by them, or any of them, 01' that
they authorized or approved the same, or anyone thereof, except a certain
telegram dated July 6, 1894, in the words and figures following: 'ViTe have
assurance that within forty-eight hours every labor organization in this
country will come to our rescue. * * * Whatever happens, do not give

,credence to rumors and newspaper reports,'-which said telegTam defendants
admit was sent, or caused to be sent, by the defendant Debs, as in said
information alleged; but save as hereinbefore admitted, defendants allege
that they had no knowledge or notice whatever of the sending of said tele
.grams, or of the contents thereof, until the filing of said information." "The"
deny that any other telegrams similar in form and charactei· to those' in
.said information set out were sent by the defendant Debs, or any of the
,defendants, with the knowledge, authority, or approval of any of said other de
fendants, at any time after the service of said writ of injunction upon said
,defendants. and deny that any employes of any of the railway companies
named in said information were induced by reason of any telegram sent,
,or caused to be sent, by the defendants, or any of them. by threats, intimida
·tion, force, or violence; to leave the service of said r'allwa3' companies, or
-that the transportation of the United States mails and interstate commerce
-was thereby in any way hindered, delayed, or prevented," "The defendants
.admit that upon some of said lines of railway there was exercised, upon
the part of some persons to the defendants unknown, violence against per

,sons and property. They deny that they, or any of them, have any knowledge
,01' information sufficient to form a belief as t() the commission. of the specific
_~ets of yiolence in. said information set forth, or any thel'eof; and, upon
.mformahon and beltef, they, deny that. any member of said American Rail-

FEDERA.L REPORTER, vol. 64.730

E. V. Debs, President,
"G. W. Howard, Vice President,
"Sylvester Kellher, Sec'y,

"American Railway Union."
That the authority exercised over the members ot the union by its board

ot directors, and by Debs, as its president, relative to the movement ot trains,
Is shown by an order issued on the 2d day of July 1894 ot which the fol-
lowing is a copy: ' ,

"To the Panhandle Yard Men-Greetlng: Please execute the orders ot
Mr. John Breneck in reterence to the removal ot dead stock trom the stock
yards to Globe station. This is issued by order of the board of directors,
in the interest of public health. Eugene V. Debs, President."

That the following report ot an interview with the defendant Debs was
published In the Chicago herald of July 15th:

"We are in condition to keep the strike on for months. Nothing but armed
intervention to-day pe!:"mits the moving of trains. Throughout that great
stretch ot country which lies west ot the Mississippi river our men are
steadfast and willing to walt until the bitter end. You will notice that it
is impossible to buy a ticket to the Pacific coast In Chicago to-day, except
by way of the Great Northern Road, over which no Pullman cars are rnn
and against which we have no possible grievance. This shows the line o~
which our future campaign is to be carried. We shall keep the men of the
West, where the air is purer and wholly free from plutocratic combinations
in line with our ideas. We shall persist in our work of organization through:
out the East. As a road throughout the country hitherto unorganized by us
taIls into line, we shall call it out. And we shall keep on doing this until the·
very end of all things. If our present struggle, based, as it is, on motives'
Wholly disinterested, be successful, there is no wage earner' in the land who
will not teel Its beneficent effects before the year closes. And it this Is true,
when the command of the so-calied 'arteries of commerce' falls into our'
hands, and the trades' unions which have given us comfort require reciproca
tion from us, we, and we alone, are in a position to give them material 88-.
sistance. This is an axiom, and I belieVe no one will disagree with me."

Answer ot Debs, Howard, Rogers, and Keliher.
The defendants, being in custody under a writ ot attachment Issued bT

order ot the court, JUd~~ Seaman presiding, filed on the 23d of July a joint
answ.er, admitting speCified averments of the information, and in substance'
allegmg:

That the purpose ot the AmerIcan Railway Union was the protection ot·
all its members in their rights and Interests as employils of the various·
railway systems ot the United States, and to procure for them by all law
ful means, tair and adequate compensation for the service perfor~ed by them.
That membership In the American Railway Union was open to every employ6'
ot good personal character and reputation, engaged upon the railway systems'
of the United States; and that to better secure and effectuate the objects·
of the union, as hereinbefore set forth, it was the desire and one of the'
purposes of the union to procure all such persons to become members. That,
by the organization ot the said American Railway Union strikes could only
be declared or discontinued by the vote of a majority ~t the members of'
such American Railway Union employed in the service affected by any'

the present complications need not now be discussed. At this supreme
juncture, every consideration of duty and patriotism demands that a remedy
for existing troubl(!s be found and appll-ed. The employils propose to do'
their part by meeting their employers halfway. Let it be stated that they'
do not impose any condition of settlement except that they be returned to<
t!teir tormer positions. They do not ask the recognition ot their organiza
tIOn or any organization.

"Believing this proposition be tair, reasonable, and just, it is respectfully
sUbmitted, with the beliet that its acreptance will result in the prompt re
sumption ot traffle, the revival ot industry, and the restoration ot peace an«l
order.

"Respectfully,



engaged iii interstate commerce, or in the transportation of passengers or
freight between or among the states, or for the purpose of interfering with,
injuring, or destroying any of said property so engaged in or used in con
nection with interstate commerce, or the transportation of passengers or
property between or among the states; or that they, or either of them, have
injured or destroyed any part of the tracks, roadbed, or road, or permanent
structures of said railroads; or that they, or either of them, have injured,
desh'oyed, or in any way interfered with any of the signals or switches of
any of said railroads; or that they, or either of them, have displaced or
extinguished any of the signals of any of the said railroads; or that they,
or either of them, have spiked, locked, or in any manner fastened any of
the switches of said railroads; or that thfcY, or either of them, have uncoupled
or in any way hampered or obsh'ucted the control of any of said railroads
or any of the cars, engines, or parts of trains of' any of said railroads engaged
in interstate commerce, or in the transportation of passengers or freight
beLveen or among the states, or engaged in carrying any of the mails of
the United States; or that they, or either of them, have compelled or induced,
or attempted to compel or induce, by threats, intimidation; persuasion,. force,
or violence, any of the employes of any of said railroads to refuse or fail
to perform any of their duties as employes of any cif said railroads in con
nection with the interstate business or commerce of such railroads, or the
carriage of the United States mail by such railroads, or the transportation
of passengers or property between or among the states; or that they, or
either of the.m, have compelled or induced, or attempted to compel or induce,
by' threats, intimidation, force, or violence, any of the employes of said
railroads who are employed by such railroads and engaged in its service
in the conduct of interstate business, or in the operation of any of its trains
carrying the mail of the United States or doing interstate business, or in the
transportation of passengers and freight between or among the states, to
leave the service of such railroads; or that they, 01.' either of them, have
prevented any person whatever, by threats, intimidation, force, or violence,
from entering the service of any of said railroads, and doing the work thereof
in the carrying of the mails of the United States, or the transportation of
passengers and freight between or among the states; or that they, or either
of them, have done any act whatever in furtherance of any conspiracy or
combination to restrain either of the said railroad companies or receivers
in the free and unhindered control and handling of interstate commerce over
the lines of said railroad, and of transportation of persons and freight be
tween and among the states; or that they, or either of them, ordered, di
rected, aided, assisted, or abetted in any manner whatever any person or
persons to commit any or either of the acts aforesaid." "And the said de
fendants each for himself does plead to the said information that he is not
guilty of any or either or all of the acts therein charged, or of any contempt
of the orders of this court in the premises." "Defcndants further allege
that, after the service of said injunction upon them, they forthwith con
sulted competent counsel, learned in the law, and duly authorized and
licensed to practice as attorney and counselor at law in the courts of thc
United States, and fully and fairly stated to him all the facts in the premises,
and exhibited to him the order of the court made herein, and were advised
by him as to what they might rightfully and lawfully do in the prcmises
without violation of the order of the court 01' contempt of its authority;
and that they have since that time in all things proceeded, in their acts
and conduct in regard to said strike and the persons engaged therein, in
strict accordance with the advice of the said attorney so by them consulted.
And the said defendants each for himself denies that he intended in any
way to violate the injunction of this com't, or to act in defiance or contempt
of its authority in any respect. And the defendants further allege that by
the organization of said American Railway Union, and by custom and us
age uniformly and universally prevailing therein, at all the times in said
information mentioned, which said custom and usage had the force and ef
fect of, and stood in lieu of, by-laws of said American Railway Union, ami
by the general and unanimous will, consent, delegation, and acquiescence of
all the members thereof, the officers and directors of said American Railway
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way Union in 'any manner participated in said acts of violence or any of
them." :'They deny that, in violation of the order of the court, they daily
and contmuously or at all' issued any orders or directions for the employes
of said railway companies, or any of them, to leave such service in a body,
as alleged i~ said information or otherwise. They deny that at said time,
or at any hme, they knew that violence and unlawful conduct necessarily
followed ~rom shikes of the kind mentioned in said information, and deny
that such IS the fact, but, on the contrary, allege that so far as said American
Railw~y Union, or the members thereof, are con'cerned, said strike, and
all strIkes of a similar character, contemplate nothing more than the quiet,

'peaceable, and lawful cessation of work by such members when and for
such periods as they shall for themselves determine. Defendants expressly
deny t~at they, or anyone of them, did at the hme mentioned in said in
formatIOn, or at any other time, order, direct, counsel, advise, recommend,
or approv:e the acts of violence in said information set forth, or any of them,
or any VIOlence or unlawful acts of any kind or character, but, 'on the con
trary, allege that they did at all said times counsel and advise all members
of the said American Railway Union with whom they were in communication
t? at all times abstain from violence, threats, intimidation, and to at all
tl.mes respect t~e law and the officers thereof." "They deny that the board of
dIrectors ~f saId American Railway Union, or its officers, or these defend
ants, or eIther of them, at any time assumed the authority and power, or
ha~'e now or ever have had any authority or power whatsoever, to order
stl'lkes and boycotts, or to discontinue the same." "They admit that on th"
12th day of July, 1894, the communication set out in said information waE"
addressed to the railway managers, and signed by the defendants. whose
names are affixed thereto, but allege that so much of said comnmnication
as implies or assumes' any right, power or authority in said defendants or
either of them, to discontinue said sh'il~e, was unauthorized, and that ;aid
defendants had no other power or authority in said matter than to recom
mend to the members of the said American Railway Union the adoption
of the proposals therein stated." "Defendants admit the senclino- of the
communication to the Panhandle yard men set forth in said inf~rmation,
but deny that in and by said communication they exercised, or assumed to
exercise, any power 01' authority over said men, 01' any thereof, but that
said communication was merely a request to said men to perform the acts
the~'e!n stated." "They deny that they have any knowledge or information
suffiCIent to form a belief as to whether the interview set forth in said in
formation was in fact published in the Chicago Herald on July 15th or at
any other time. They deny that the defendant Debs, 01' any other defend
ants, caused said interview to be published, 01' uttered the statements therein
contained, or any of them, but allege that said' interview is wholly false
forge~, and fictitious." "The defendants deny that they, or either of them:
have m any w~y 01' manner interfered with, hindered, obstructed, or stopped
any of the busmess of the railroads mentioned in said injunction, or either of
them, as common carriers of passengers and freight between or among the
states of the United States; or that they, or either of them, have in any
manner int~rfered with, hindered, obstructed, or stopped any mail trains,
~xpress trams, or other trains, whether freight or passenger, engaged in
mterstate commerce, or carrying passengers or freight between or among
the states; or that they, or either of them, have in any manner interfered
with, hindered, or stopped any train carrying the mail; or that they, or
either of them, have in any manner interfered with, hindered, obstructed,
or stopped any engine, car, or rolling stock of any of said companies engaged
in int~rstate commerce, or in connection with the carriage of passengers
or freIght between or among the states; or that they, or either of them, have
in any manner interfered with, injured, or destroyed' any of the property of
any of said railroads engaged in or for the purpose of or in connection with
interstate commerce, or the carriage of the mails of the United States or
the transportation of passengers or freight between 01' among the states'; or
that they, 01' either of them, have entered upon the grounds or premises
of any of said railroads for the purpose of interfering with, hindering, ob
structing, 01' stopping any of said mail h'ains, passenger, or freight trains.
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places in the different states, over the signature of E. V. Dobl, between
the dates of June 27 and July 29, 1894, are set out. That Ilnhl (\ fend ants
continued to send out, by telegraph, orders, directions, and advl ( to til meet
ing of the various unions along the lines of railroads, direcl.!II/oC nliil coun
seling them to continue the strike and the various acts of inted' l'llli 'u with
the operation of said roads; and that all of the directors ha 0 1,1 .'.'lilted
in violation of the injunction, and in their defiance of the order of tIJIN IJUI't,

Answer of Hogan and Others.
The defendants so brought into the case filed a joint answer, not '!!t'llll'

tially different from the answer of the original defendants, except that I
contains the following averments:

They deny that on the 26th day of June,. A.I D. 1894, or at any other tlmo\
the American .Railway Union, through its officers and directors, or other
wise, ordered or directed all or any of 'the employes of the railroad companies
named in the bill, or either of them, to enter upon any strike for the purpose
in the information alleged, or otherwise. They admit that at divers times
during the month of June, and before the issuing of the injunction, they did
counsel and advise certain of the employes of the railway companies named
in the bill. all of the employes so counseled and advised being members of
the American Railway Union, to quietly, peaceably, and lawfully quit the
service of their employers, and allege that, in giving such advice and coun
sel, they acted for the employes, and by their authority conferred upon
them or each of them, as hereinafter set forth. And they deny that their
purpose in giving such advice and counsel was to cause any strike with the
sole purpose, or with the purpose at all, of compelling the railway com
panies, or either of them, to unite with the American Railway Union, or
with any person or persons, in any illegal boycott, or in any boycott whatsoever,
and deny that the American Railway Union, its officers, directors, and
members, or these defendants, or either '01' them, did on the day mentioned,
or at any time, for any purpose or in fact, enter into any unlawful con
spiracy or combination whatever to tie up or paralyze any of the busi
ness of any of said railroads or the carrying of the mails or interstate
commerce until such company should consent to enter into any con
spiracy or refuse to haul the cars of said Pullman Sleeping-Car Company,
whether as alleged or otherwise, or that said combination was to be per
sisted in as alleged or otherwise. On the contrary thereof, the defendants
allege that tlley were at all said times informed, and in good faith verily be
lieved, that the railroad companies named in the bill, and all of them,
had formed or organized and were members of a certain unlawful con
spiracy and combination among and between themselves to reduce the wages
and compensation of their employes upon said roads, and each of them,
including the members of the American Railway Union thereon, and all" of
them; and that, pursuant to that conspiracy and combination, the railroad
companies proposed and intended to make reduction in the wages of em
ployes, including the members of the American Railway Union, upon each
of the lines of railroad, separately and successively, they, the railroad com
panies, uniting their powers, property, and influence to prevent the employes,
including the members of the American Railway Union, upon each of the
lines whereon the wages., were to be successively reduced, from obtaining
redress against the action of the railroad companies in pursuance of such
unlawful conspiracy, and proposed and intended, by their combined and
united action, to overcome successively and in detail any lawful and peace
able resistance that the employes, or any of them, might make to the re
duction of their compensation. And, upon information and belief, the de
fendants allege that such conspiracy was in fact formed at said time with
the intents and for the purposes hereinbefore set forth.

"It is further alleged that at all times they were informed and did in
good faith verily believe that the Pullman Palace-Car Company, a corpora
tion organized. under the laws of the state of Illinois, and engaged in the
business of constructing passenger and other cars upon the lines of said
railroads (which said Pullman Palace-Car Company had various contract
relations with said railroad companies, and each of ,therp., for the use of its

FEDERAL REPORTER, vol. 64.

Union. Including these defendants, were at all the times In said informa
tion mentioned fully authorized, empowered, and directed to act as the
agents of the wembers .of s:lid American Railway Union, and all of them,
and all the sep~ate unIOns thereof, whenever a strike or cessation of labor
had been determlll~ upon by s~id members of said union, or either of them,
to inform and adVIse them concerning the condition and prospects thereof
and the condition and attitude of the several local unions eno-aged therein'
and to advise and counsel them as to peaceful and lawful mefuods pursued
by them to secure the redress of grievances complained of by them and
to treat and negotiate for them, subject to their ultimate ratification' with
their employers for a settlement or adjustment of the causes leading ~ said
strike, but had no right, power, or authority to In any way order or com
mand any of said members in respect to any of said matters; and they al
leg~ that ~ch and every act and thing done by them in reference to the
strlke in sald information mentioned, or any of the persons engaged therein
was done In pursuance of such power and authority, and not otherwise:
Wherefore, defendants pray that they may be adjudged not guilty of con
tempt; that the complainant's information be. as to them dismissed, and
they go hence without delay."

On July 25th the defendants filed, a supplemental answer denying "each
and every allegation in said information contained, and ~ach and every
part t~ereof, save as the same are in their former answer expressly admitted
or demed."

Second Information.
On the 1st day of August, 1894, 8.. second information was presented In

th.e cause, directed against James Hogan, William E. Burns, R. M. Good
Will, J. ~. McVean, an~ 1\1. J. Elliott. This information recites the filing
of the orlginal informatlOn, and the arrest of the defendants therein named
upon the writ ofattachme~t issued, and, alleging that the persons named
were directors of the Amencan Railway Union, reiterates the original aver
ments and charges further: That on or about June 27, 1894, the officen
and directors of the American Railway Union entered into 8. combination
and conspiracy to bring about, by their orders their advice their counsei
an.d .persuasion, the strike and boycott more p~rticuiarlY de~cribed in said
orlglllal bill of complaint; and that the better to conduct the business of
sald combination and conspiracy, and to more effectually manage the vast
number of persons being members of said American Railway Union and
others engaged In such combination and conspiracy, said officers and board
of directors divided up the work of such management and direction amonO'
committees. That, under said arrangement and action ot the board of direct
ors, Debs and Howard wouid have, and thereafter they did have charge
of the work of publication and publicity; Rogers, Burns, and Good~in had
charge of all meetings and speakers, and the oro-anization of 10dO'es' and
Hogan, either alone or with others of the directors,"had charge of co;re;pond
e!1ce, and of the sending and receiving of letters and telegrams, or a con
slderable portion thereof. That each of the directors is responsible for every
act done or omitted to be done by all or any of the other directors or
officers or servants or agents in connection with the business of said strike
or boycott. That, by arrangement or agreement of the board of directors
Rogers wa~, to have ch:;rge ~f edl~ing and the publishing of a certainnewspape;
called t~e RaUway Tlmes, WhlCh was to be the official organ of the Ameri
can Rallway Union. That the paper was published in the city of Chicag
by Rogers; and that in and through said newspaper the directors counseled

o

encouraged,. and directed the members of the American Railway Union and
all other rallway employes, including the employes of the railway companies
named in the bill of complaint, to di:;'l'egard said order and writ of Injunction
and the orders and directions of the officers operating said railroads, respective:
ly. That sald officers and directors, in pursuance of said conspiracy did on
difl'erent dates in the months of Jun.e and July, 1894, cause to' be ~ent
each and all of the telegrams set out III the original information to which
the name of said Debs is attached, and also the several following'teleo-rams
which are set ou.t ~y c~py; also many hundred other telegrams of like pur:

"port, .~nd with slmllar mtent and purport, copies of which, sent to different
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said cars), was a member of and party to said conspiracy, and'all the intents
and purposes thereof; and, upon information and belief, defendants alleg~

that such was the fact in regard thereto." '.rhey allege that very many M
the employes of the Pullman Palace-Car Company were members of the
said American Railway Union at the tiIJ;le in the information mentioned,
and for some months prior thereto had been such members. They deny that
they, or either of them, knew, or could have known, that any such acts
were certain or almost certain or probable or reasonably to be expected to
follow from such strike or cessation of labor, or that the same were in any
manner due to or occasioned by or resulted naturally or otherwise from the
orders, directions, counsel, or advice or acts, or either thereof, of the officers
and directors of said American Railway Union, or either of them" or these
defendants.

They allege that obstructions of the business of the railro!ld companies,
or either of' them, by the so-called "strili:e," was 4)ccasione~ sol~ly by the
free, voluntary, and peaceable action of the employes of SaId rRll:vay com
panies in quitting the service thereof, for the purpose of protectmg them
selves and their rights and interests, and for their own purposes, and to
secure their own ends, without any orders, directions, control, counsel, or
assistance from these defendants, or either of them. And they allege, on
information and belief, that the railway companies, and each of them, in
pursuance of said conspiracy, and for the purpose of maintaining the said
Pullman Palace-Car Company in its dispute with its said employes, and
for the purpose of overcoming the resistance of their employes to the acts
threatened and contemplated by them, as aforesaid, and to bring down upon
said employes the penalties of law, and endeavor to invoke against the em
ployes the action of the courts of the United States, did, by their efforts,
contribute largely to the hindering and impeding of said transportation of
mails and interstate commerce; and that said railway companies could, had
they been so disposed, have fully performed their duties, under the laws
of the United States, in that regard. They allege that they and each of
them have uniformly and consistently and at all times in said petition men
tioned, by speech and writing, advised a great number of said American
Railway Union members, and all persons acting with them, to use only
peaceable and lawful methods, and to refrain from any force or violence
or unlawful conduct whatever, and from any violation of the laws of (he
United States or any of the states thereof, or any order of the courts to them
directed.

Defendants admit the proceedings in tlle natm·c of contempt had in this
court against Eugene V. Debs, George W. Howard, Sylvester Keliher, and
L. W. Rogers, and admit that in said information against such persons it
was charged that they had caused to be sent certain telegrams, and that, in
their answers, they deny the sending of all said telegrams except a cer
tain one dated July 6, 1894. They deny that any or all of the telegrams
set out in said information were sent, or caused to be sent, by the officers
and directors of said American Railway Union except as hereinafter ad
mitted, or that any other telegrams in relation to said strike were sent ex
cept as hereinafter admitted, and deny t.lJ.at any telegrams were sent. by
said officers and directors, or either of them, in pursuance of any combma
tion or conspiracy, or to accomplish the purposes ther~of. They deny th3;t
there was any specific division among the offic:rs and directors .of !he Amen
can Railway Union of the business and duties .of the orgamzatI0i! or the
labors occasioned by their relation to the cessatiOn o! labor or strIke her.e
inbefore mentioned but allege that, in respect to saId work, each of saId
officers and directo~'s performed generally the work and things coming un
der his notice and seeming to him fit and proper to be done. They deny
that said work was divided in the manner alleged in said information 0.1'
otherwise, or any of said officers or dire~tors had charge of .~e. alleged dl:
visions of work stated in said information, or any such d,lvIsiOns or de
partments of work. They allege that, in the actual practice of work,. some
tacit and occasional division actually occurred, but that the same was III no
wise formally or generally observed; and that each and every one of said
officers and directors acted for himself, upon his own judgment and respon-
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'flibility, except where, by conference upon a given subject, a. course was
determined upon; and tlJat each one of said officers and directors was re
sponsible solely for the specific acts by him done, and not otherwise. They
allege that each and all the acts done by said, officers and directors and by'
these defendants, and each of them, were so done in pursuance of the au
thority conferred upon them by the members of said American RailwllY Un
ion as the same is hereinbefore alleged, and not otherwise. Defendants
deny that, in pursuance of any arrangement or agreement or otherWIse, the
defendant Rogers was to have charge of the editing or publi;;"ing of the
so-called "Railway Times"; or that said Rogers caused said paper to be
published in the said city of Chicago, as alleged, or otherwise; or that, by
said newspaper or otherwise, said directors, or either of them, have coun
seled, encorn'aged, directed, or advised the members of said American Rail
way Union, or any other person or persons, or class of. persons, to disr:e
gard the order and writ of injunction of this comt, or ariy order or writ
of any court, or to disregard the orders and directions of the persons op
erating any railway at any time. They admit and allege that the tele
grams set forth in said information were sent by the defendant James Ho
gan; and allege that the same were sent by him for the purpose and with
the intent of peacefully and lawfully counseling and advising men who had,
by reason of the grievances done or threatened to them, and by reason of
the unlawful conspiracy of said railway companies and said Pullman Pal
ace-Car Company, hereinbefore set forth, peaceably, lawfully, and volun
tarily quit the service qf said railway companies; and allege that said
telegrams, and all of 'them, had no other relation to or effect' upon said
sh'ike, or any of the matters incident to or growing out of the same, thim
might well result from the laWful and peaceful counsel to the members of
the said American Railway Union as to such of their ow;n personal lights
<and interests as were involved in said controversy. The said defendants
each for himself denies that he intended in any way, in any act or thing
by him done, to violate the injunction of this court, or to act in defiance or
contempt of its authority. And the said defendants each for himself does
plead to said information that he is not guilty of any of either or all of the
acts therein charged, or of any contempt of the authority of this court in the
premises.

The petition of the receivers shows their appointment in December, 1893;
that, by the order appointing them, all persons were forbidden to interfere
with their PQssession and management; that the road extends through a
number of states, and is an important line of commerce, using Pullman
sleepers under contI'act; that on the 22d of June, 1894, the defendants, be
ing officers of the American Railway Union, entered into a conspiracy to
boycott Pullman cars, and, upon the refusal of the receivers to submit to
their dictation, proceeded to employ SUbstantially the same modes of inter
ference as are charged in the information presented ,in the other case in
the name of the United States. '

In addition to the order made when the receivers were appointed, it is
also shown that on June 29, 1894, this court issued an additional order, for
the protection of the receivers in the management of the property, whereby
"all persons were enjoined and restrained from interfering in any manner
with tI'ains, cars, switches. or other property, and from interfering, by
intimidation, threats, violence, or in any other manner, with the employes
of said receivers in the performance of their duties"; that this order was
published in the evening papers of Chicago on June 29th, and in morning
papers of the 30th; and that on July 2d an injunction was issued, upon
the petition of the United States, enjoining the defendants, and 'others in
conspiracy with them, from interfering with the railroads named, including
the Atchison, Topeka & Santa Fe; that, notwithstanding these orders and
injunctions, the defendants persisted in "their illegal acts and doings, with
out change or abatement," etc.

The defendants Debs, Howard, Keliher, and Rogers, who only, in the' first
Instance, were named in this information, filed an answer, differing in no
respect which need be pointed out from their answer in the other case.
The names of Hogan, Burns, Goodwin, McVean, and Elliott were afterwards,
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'WOODS, Circuit I Judge, after making the foregoing statement:
If the case,' presented were itself of less moment, the very great
importance of some of the questions involved could not be over
looked. To the study of them I have devoted more time than
could well be spared from other duties. It is due to counsel to
say that the labor of the court, protracted and painstaking as it has
been, has been greatly relieved b-y the contributions of learning and
research which they brought to the discussion. While the princi·
pIes ,considered are not new, in the question of the validity of the in·
j~nction which the Qefendants are charged with violating there are
involved inquiries which in some respects go beyond the lines of es·
tablished .or unquestioned precedent.' ,

A preliminary question -in the 'case was whether or not, upon the
filing of their answers, the defendants were entitled to be discharged
withol,lt an inquiry into the facts. The authorities seem to be
agreed, and accoi>dingly the court ruled, District Judge Grosscup
participating in the'decision, that, in a proceeding for contempt in
equity, a sworn answer, 'however full and unequivocal, is not conclu
sive. King v. The Vaughan, 2, Doug. 516; Dnderwood's Case, 2
Humph. 48, 49; ,Rutherford v. Metcalf, 5 Hayw. (Tenn.) 58, 61, 62;
Magennis ,v. Parkhurst"4, N. J. Eq. 433, 434; State v. Harper's Ferry
Boat Co., 16W. Va.!-864,-'873';' Crookv. People, 16 Ill. 534, 537; Buck

inserted 'in theo information, by leave of court; and it was agreed that they
should have the benefit of the answer already filed by Debs and others as
if it were their own. The two cases were heard at the same time, upon
an agreement that they should be considered to be separate hearings, but
that any e"'idence' introduced in either case might be considered in the other,
if relevant.

Edwin Walker and T. E. Milchrist, U. S. Dist. Atty., for the United
States.

'E. A. Bancroft and John S.'Miller, for receivers.
W. W. Erwin. Clarence S. Darrow, and S. S. Gregory, for defend

ants.
Tpe ,attorneys for the receivers presented the following proposi

tions and citations of authorities:
Any ihterference with property in the custody of the court is a contempt.

Richards v. People, 81 Ill. 551; Noe v. Gibson, 7 Paige, 513; In re Sowles,
41 Fed. 152. Such, also, is any act of interference by force or threats with
employes in charge of such property. Secor v. Toledo, P. & W. R. Co., 7
Biss. 513, Fed. Cas. No. 12,605; King v. Ohio & M. R. Co., 7 Biss. 529, Fed.
Cas. No. 7,800: In re Wabash R. Co., 24 Fed. 217'; In re Higgins, 27 Fed. 443;
In.re Doolittle, 23 Fed. 544; U. S. v. Kane, Id. 748. See, also, In re
Cliiles. 22 Wall. 157; McCaulay v. Sewing Mach. Co., 9 Fed. 698; Sherry
v. Perkins, 147 Mass. 219: 17 N. E. 307. Where the court has jurisdiction,
of tlie person, a di~obedience of the court's order is contempt, though com
mitted in another district. McCaulay v. SeWing Mach. Co., supra; Wil
liams v. Hintel'meistel', 26 Fed. 889, 890. Aidiug, advising, or persuading
another to do a forbidden act, or even permitting another whose action
can be controlled to do the forbidden act, is contempt. Societe Anonyme
de la Distillerie de la Liqueur Benedictine de l'Abbaye de Fecamp v. West
ern Distilling Co., '42 Fed.' 96; Blood v. MartIn, 21 Ga. 127; Neale v. Os
borne, 14 How. Pl'. 81; Wheelerv. Gilsey, 35 How. Pro 139; Stimpson v.
Putnam, 41 Vt. 238; Poertner v. Russell, 33 Wis. 193.

v.' Buck, 60 TIL 105, 106 ; ,Welch v. People, 30 Ill/App. 399; 409; Yates'
Case (Kent, Ch. J.) 4 Johns.317, 373; McCredie v. Senior,' ,4'P,a:ig'e,
378, 381, 382; Bank v. Schermerhorn; 9' Paige,:.372, 375; ·,D.,. S. v.
Anon., 21 Fe4. 761, 768..

The objectiotl. raised by demurrer that the injun.ction w'~s illegal
and void was overruled at the time of presentation, -but WIth leave
for further argument at the final hearing upon the evide~ce... A
-great body of evidence, consisting of the testimony of WItnesses,
telegrams and other documents, has been adduced to 'show the
guilt of the accused. The defendanTS, cl:U'niing the .constitutio~al
privilege against self-incrimination, refused to testIfy at the Ill
stance of the prosecution, and have offered no evidence in their own
behalf, excepting parts of certain documents which were allo~ed
to be read in connection with other parts offered by the prosecutIOn.
Besides denying that any violation of the injunction has been pr?v
€d against them, the defendants now reassert' and insist that t~e I.n
junction is invalid, on the two grounds that the court had no Juns·
diction to hear and determine the case· in which the injunctiOli was
ordered, and that, though possessed of such jlirisdictio~,_the co.urt
lacked organic power to make the particular order III questIOn.
Reference is made to Ex parte Fisk, 113 D. S. 713, 718; 719, 5 Sup.
Ct. 724' In re Sawyer, 124 D. S. 200; 220-222, 8 Sup. Ct. 482; Ex
parte Terry, 128 D. S. 289, 9 Sup. Ct. 7,7; Windsor v. McVeigh, .93
D. S. 274 282 283; Kerfoot v. People, 51 Ill. App. 409. If the Ill
junction 'was,' for any reason, totally invalid, no violati?n or disre
gard of it could constitute a punishable contempt; but If the court
acquired jurisdiction, and did not exceed its powers ~n the partic.u
laI' case no irregularity or error in the procedure or III the order It
self couid justify disobedience of the writ. Elliott v.. Peirsol, 1 Pet.
340; Ex parte Watkins, 3 Pet. 19i}; In .re CO!' 127 D. ~! 731,.8 Sup.
Ct. 1263. The considerations of publIc polIcy.on WhICh thIS rule
rests are too plain and well ~nderstood to need restatenlent.

Was'the case one of which the court had jurisdiction? No ques·
tion is made, or could be made in a proceeding for contempt, of the
sufficien~y of the petition for the inj?nction in res~ect ~o matte,rs of
form and averment merely. In Coy s,Cas~, supra, th~ court SaId:

"In all such cases, when the question of jurisdiction is raised, the point
to be decided is whether the court has jurisdiction of. that class of offenses.
If the statute has invested the court 'which h'ied the prisoner w.ith jurisdic
tion to ,punish a well-defined class of offenses,-as forgery of i.ts bonds, or
perjury in its courts,-its judgment as to what acts were nece~sar! under
these statutes'to constitute the crime is not reviewable on a wrIt of habeas
corpus.'" '

The question here, therefore, is whether t1:).e case presented by the
petitio~ 'Yas o~ a class which ~n ,a f~deral cour~ a~)llits of t~e rem"
edy by IllJunction. ' ., "

Without going into the details of averment, the charge made
against the defendaIl,ts was that !hey. were enga~ed,hi a l1Oll~piracy
to hinder and interrupt interstate commerce aud the Garnage of
the mails upon the railroads centerilj.g in Chicago, 'by means and
in a manner to constitute, within the re'cognized definitions, a
public nuisance. A nuisance is "anything that unlawfully work·
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'eth hurt, inconvenience, or damage." 3 BI. Corom. 216. "A
public nuisance is such an inconvenience or troublesome offense
as annoys the whole community in general, and not merely some
particular person." Id. 166. As defined in Wood on Nuisances
(page 38), "a public nuisance is a violation of a public right, either
by a direct encroachment upon public rights or property, or by
doing some act which tends to a common injury, or by omitting
to do some act which the common good requires, and which it is the
duty of a person to do, and the omission to do which results in·
juriously to the public." A form of public nuisance of which cog·

.nizance has been taken by the courts of equity in England and in
this country is called "purpresture," which is defined to be "an en·
croachment upon lands, or rights and easements incident thereto,
belonging to the public, and to which the public have a right of
access or of enjoyment, and encroachment upon navigable streams."
"The remedy for a purpresture, simply, is by information in equity
at the suit of the attorney general or other proper officer." Wood,
Nuis. pp. 107, 117; People v. Vanderbilt, 28 N. Y.396; New Orleans
v. U. S., 10 Pet. 662; Attorney General v. Forbes, 2 Mylne & C. 123.

In Kerr on Injl,Illctions (page 395) it is said:
"There is a wide difference between a purpresture and a nuisance. Al

though they may coexist, either may exist without the other. If the act
complained of be a purpresture, it may be restrained at the suit of the at
torney general, whether it be a. nuisance or not Being an encroachment on
the soil of the sovereign, like trespass on the soil of an individual, it will
support an action Irrespective of any damage which may accrue. But, to
constitute a public nuisance, damage to the public right of navigation or
other public right must be shown to exist. If the act complained of be a
mere purpresture, without being at the same time a nuisance, the court will
usually direct an inquiry to be made whether it will be more beneficial to
the crown to abate the purpresture or to suffer the erection to remain and be
arrested; but, if the purpresture be also a public nuisance, this cannot be
done, for the crown cannot sanction a public nuisance."

Accordingly, it is contended, and numerous decisions and texts
are cited to show, that "equity had jurisdiction to restrain public
nuisances upon bill or information filed by the attorney general on
behalf of the people." High, luj. §§ 745, 759, 764, 1570; Porn. Eq.
Jur. § 1349; Wood, Nuis. p. 124; Story, Eq. Jur. §§ 921-924; 1
Daniell, Ch. Pro 7, 8; Mitf. Eq. PI. 104, 117, 196; Attorney General
V. Johnson, 2 Wils. Ch. 87; Attorney General v. Forbes, 2 Mylne
& C. 123; Attorney General V. Terry, 9 Ch. App. 423; Attorney
General V. Birmingham, 4 Kay & J. 528; People V. Miner, 2 Lans.
396; People v. Ferry Co., 68 N. Y. 71; Davis V. Mayor, etc., 14 N. Y.
526; People V. Vanderbilt, 28 N. Y.396; Id., 26 N. Y. 287; Attor
ney General V. Hunter, 1 Dev. Eq. 12. I quote passages, some of
which, besides bearing upon the principal question of jurisdiction,
'will be found to· be determinative of other questions which have
come under discussion.

Story says:
Section 921: "In regard to public nuisances, the jurisdiction of courts of

equity· seems to be of a very ancient date. • • • The jurisdiction is ap
plicable, not only to 'public nuisances,' strictly so called, but also to pur
prestures upon public rights and property. • • • In its common accepta
tion it [purpresture] is now understood to mean an encroachment upon the

king, either upon paJ:t of his demesne laI\ds, or. upon rights .an~ easements
'held by the crown of the public, such aso~en ~~ghw:ayS, pubhc nvers, forts,.
streets, etc., and other public accommodation~. Clty of New Or~~ans v:
U. S., 10 Pet. 662; Mohawk Bridge Co. v. Utica & S. R. Co., 6 Pal.,e, 554,
Attorney General v. Cohoes Bridge Co., 6 Paige, 133. . .

Section 923: "In cases of 'publiC nuisances,' properly so called; an Illd~ct.
melLt lies to abate them, and to punish the offenders; .b~t aD: mformatl?n
also lies' in equity to redress the grievance by way of ~nJ~ncb?n.. ~he In
stances of the interposition of the court, however, ar,:, It IS ~ald, \are, a!1d
principally confined to informations seeking preventrve. rel.lef. ::hus, ~
formations in equity have been maintained against a pubhc nUIsance Y
stopping a highway." . . . . . . .

Section 924: "The ground of thIS Jurrsdlction of courts of ~qUJty. III c~~es
of purpresture as well as of public nuisances, undoubtedly IS theIr ablll~y
to O'ive a mor~ complete and perfect remedy than is attainable at :aw, rn
ord:r to prevent irrreparable mischief, and also t.o suppress oppreSSIve a~d.
vexatious litigations. . In the first place, they can Illterpose; where the com tA
of law cannot, to restrain and prevent such nuisances ~hI~h are threatened
or are in proO'ress as well as to abate those already eXlstlllg. In the next
place, by a p~rpetual injunction, the remedy is made complete through all
future time."

So Pomeroy, in section 1349, says:
"A court of equity has jurisdiction to restrain existing or thre~teIl;ed pub

lic nuisances by injunction at the suit of .he attorney general, III England.
and at the suit of 'the stat~, or the people, or municipality, or some proper
officer representinO' the commonwealth, in this countr-y." Attorney General
v. Eau Claire, 37 Wis, 400; State v. Eau Claire, 40 Wis. ?33; Rochester v.
·Erickson, 46 Barb. 92; Pennsylvania v. Wheeling, etc., Bl'ldge Co., 13 How.
518.

Wood (volume 1, p. 124) says:
"While at the close of the Revolution, the people of each state, in their

soverei~ capacity, acquired the absolute right to 3;1l navigable water~O'.and
the soil under them, yet where the state has perml~ted a '!se .of navl.,~ble
waters connectinO' the two states that interferes With naVlg.abon, the .,en
eral O'overnment "under the power given it by the constitutlOn to regulate
com~erce betw~en the states, may exercise. jurisdiction over the water~,
and procure an abatement of such obsb·uctJons." Insurance Co. v. CUl
tenius, 6 McLean, 209, Fed. Cas. No. 3,045.

High says:
Section 1554: "When the right involv~~ is. purely of. a public nature, an.d

the grievance which it is sought t~ en?OIll lS one ~hich affects the. publ~c
at large, the proceeding is usually lDstltuted, both III Englana aD:d III thIS
countl-y, by the attorney general in behalf of the people, sometimes 'pro
ceeding in his own name or that o~ the .people ab~o:utely, a.nd. sometimes
upon the relation of ~ citizen; . and III 3;ctions ~? enJol~ the ,~Ie?tlOn or C?r:~
tinuance of public nUlsances thIS course IS generally pursued. State v. Day
ton & S. E. R. Co., 36 Ohio St. 434; People v. '~a.nderbilt, .28 N: Y. 396.

Section 764: "When proceeCiings are had to enJoIll a pUbh~ nUl~anc:, such as
the pollution of a river by a board of mUJ?-icipal 0.ffi~ers. III .vlOl~lion of an
act of parliament under which they are actlllg, a dlstinctlOn IS dla~n, as to
the necessity of proving an actual injury, between the. case of a~ lllfonna
tion filed by the attorney general in beha~f of the pubhc and. a. blll filed by
private citizens in their own behalf; and III ~e fonner case .It. lS held to be
unnecessaI-y for the attorney general to estabhsh any actual IllJury, the stat·
ute having prohibited the act complained of."

Section 745: "It is, however, to be observed that the. f~ct that th: com
mission of the threatened act, which it is sought to enJolll as a. nmsance,
may be punished criminally as such, will not :pre~ent. the exer~lse of. th~
restraining power of equity." Peopl~ v. St. Loms, ;) Gllman, 351, .A~tollle?
General v. Hunter, 1 Dev. Eq. 12; Gllbert v. Canal, etc., Co.• 8 N. J. Eq. 49;).
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To tlie same effect, in 2 Daniell, Ch. PI. & Pro (4th Ed.} p. 1636, it is
said: "In cases of 'public nuisance,' properly so called, an indict
ment lies to abate 'them, and to prosecute the offender; but an
information will also lie in equity to stop the mischief, and to re
strain the continuance of it"; and among the cases cited in support
of the text are Attorney General V. Nichol, 16 Yes. 338; Attorney
General v. Forbes, 2 Mylne & C. 123; Attorney General V. Cambridge
COJIsumers' Gas Co., L. R. 6 Eq. 282; Bunnell's Appeal, 69 Pa.
St. 59. See, also, Craig V. People, 47 TIL 487; Attol'lley General V.
Railroad Companies, 35 Wis. 527; Attorney General V. City of Eau
Clliire, 37 Wis. 400.

The supreme court of the United States has spoken on the sub·
ject. In the case of Mayor of Georgetown V. Alexandria Canal
Co., 12 Pet. 91, 98, where an injunction was sought against ob
structing the navigation of the Potomac river, the court said:

"Besides this remedy at law, it Is now settled that a court of equity may
take jurisdiction, in cases of public nuisance, by an information filed by the
attorney general. This jurisdiction seems to have been acted on with cau
tion and hesitancy. Thus, it is said by the chancellor, in 18 Ves. 217, that
the instances of the interposition of the court were confined and rare. He
referred, as to the principal authority on the SUbject, to what had been done
in the court of exchequer upon the discussion of the right of the attorney
general, by some species of information, to seek, on the equitable side of the
court, relief as to nuisance, and preventive relief. Chancellor Kent, in At
torney General v. Utica Ins. Co., 2 Johns. Ch. 382, remarks that the equity
jurisdiction in cases of public nuisance, in the only cases in which it had been
exercised (that is, in cases of enci"oachment on the king's soil), had lain dor·
mant for a century and a half (that is, from Charles I. down to the year
1795). Yet the jurisdiction has been finally sustained upon the principle
that equity can give more adequate and complete relief than can be ob
tained at law. While, therefore, it is admitted by all that it IS confessedly
one of delicacy, and accordingly the instances where it is exercised are rare,
yet It may be exercised in those cases in which there is eminent danger of
irreparable mischief before the tardiness of the law can reach it."

See, also, the opinion in Pennsylvania V. Wheeling, etc., Bridge
Co., 13 How. 518, where a bridge across the Ohio river was held to
be a public nuisance, and ordered abated, at the suit of the state of
Pennsylvania.

But while this jurisdiction of the English courts of chancery and
of the equity courts of ,the several states of the Union is not under·
stood to be disputed by counsel for the defendants, they do insist
that, in the absence of legislation by congress conferring the au
thority, the federal courts can do nothing for the protection of the
highways of interstate commerce, whether upon land or water.
They cite the following language from the opinion in Parkersburg
& O. R. Transp. Co. v. City of Parkersburg, 107 U. S. 691, 2 Sup. Ct.
732, in which Pennsylvania V. Wheeling, etc., Bridge Co., it may be
observed, is declared to be "a peculiar case": '

"Now, wharves, levees, and landing places are essential to commerce by
water, no less than a navigable channel and a clear river. But they are
attached to the land; they are private propertY,-reai estate; and they are,
primarily at least, subject to the local state laws. Congress has never yet
interfered to supervise their administration; it has hitherto left this ex
clusively to the states. There is little doubt, however, that congress. it it

saw fit, in cases of ,prevailing abuses in the managem.ent of whlll'r 1'1'\111
ertY,-abuses materially interfering with the prosecutIOn of 0111111('1'('0,
might interpose and make regulations _to prevent such abuses. WII 1\ It
shall have done so it will be time enough for the courts to carry its r guIll
tions into effect by judicial proceedings properly instituted; but, until cOll
"ress has acted the courts of the United States cannot assume control ovc~'
the subject as ~ matter of federal cognizance. It is congress, and not the
judicial department, to which the constitution has given the power to regu
late commerce with foreign nations and among the several states. 'fhe
courts can never take the initiative on this subject."

And from Bridge Co. v. Hatch, 125 U. S. 1, 8 Sup. Ct. 811, the
following:

'''fhe power of congress to pass laws for the regu.lation of ~he. navigation
of public rivers, and to prevent any and all obstruction.s therem, IS not ques
tioned; but, until it does pass some such l.aw, there IS. no c0lll:mon ll;lw of
the United States which prohibits obstructIons and nUIsances m navlgalJl.e
rivers, unless it be the maritime law, administeretl by the ~ourts of admI
ralty and maritime jurisdiction. No precedent, however, eXIsts for the ~n

forcement of any such law' and if such law could be enforced (a pomt
which we do not' undertake to de~ide), it would not avail to sustain the bill
in equity filed in the original case. Tllere must be a. direct statute of. t~le
United States in order to bring within the scope of Its laws, as admmls
tered by the courts of law and'equity, obstI'uctions and nuisances in n~viga

ble streams within the states. Such obstructions and nuisances are offenses
a"ainst the laws of the states within which the navigable- waters lie, and
~ay be indicted or prohibited as such; but they are not offenses against
United States laws which do not exist, and-none such exist except what are
to be found on the statute book."

Accordingly, notwithstand:l.n~ the provision, in the ."Act for the
admission of Oregon into the Union," that "all the naVIgable waters
of said state shall be common highways and forever free," it was
held in that case that the bridge which it was sought to remove
was not an offense against the United States, in the absence of
direct legislation bringing obstructions and nuisances in navigable
streams within the scope of national law.

In reply to this position of the defense, reference is made to the "Act
to re!!Ulate commerce" as amended by the act of March 2, 1889 (25
Stat."'855); and it is c~ntended that by force of the provisions of that
statute passed in exercise of the power conferred on congress by the
constit~tion "to reo'ulate commerce among the several states," the
national control ha~been extended over the channels and agencies of
interstate commerce, including railways as well as navigable waters,
and that out of this legislation, whatever had been the rule before, has
arisen by necessary implication the jurisdiction of the federal courts,
in accordance with the principles of equity, to protect that commerce
aO'ainst interference or obstruction. The right of the federal gov
e~nment to obtain the injunction is also asserted upon the ground
of property right in the mails. .

That the nation owns the mail bags is of" course beyond dIspute,
and that it pays large sums annually for the carr1ing of the mails
upon the railroads is well understood. In Searrght v. Stokes, '3
How. 151 where the question was whether vehicles carrying the
mails wer~ "laden with the property of the United States," and there
fore exempt from toll on the Cumberland road, in Pennsylvania, the
supreme court said:
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«The United States have unquestionably a property in the mails. They
are not mere common carriers, but a government, performing a high official
duty in holding and guarding its own property as well as that of its citi·
zens committed to its care; fora very large portion of the letters and
packages conveyed on this road, especially during the sessions of congress, con
sists of communications to or from the officers of the executive department,
or members of the legislature, on public service or in relation to matters
of public concern."

It is said, on the contrary, to be easy "to show that, at common
law, jurisdiction of the c:p.ancery on information of the attorney gen
'eral to restrain a purpresture or nuisance rests on the idea that the
king owns the land whereon it exists." It is doubtless true that,
in the cases where the jurisdiction was invoked, the king was the
,owner of the land, because the land under navigable waters in Eng
land has always belonged to the crown; but the object of the suits
has always been, not to vindicate the title to the land, which could
have been done by the action of ejectment, but to prevent or remove
obstructions to navigati~n, which required the prompt and efficient
:methods of equity; and it is not to be believed that if in England,
as along the fresh-water rivers of this country, the title of lands
under the water had belonged to the riparian owners, the same juris·
1iction would not have been exercised for the protection of the pub
lic right of navigation. The public interest is concerned in the un·
obstructed use of the water, and it is sticking in the mud to say
that the right to protect that use is dependent upon the owner
ship of the underlying soil. If, however, the jurisdiction in such
~ases must be held to rest upon some legal title or property right,
which by fiction shall be deemed to be worthy of equitable pratec
'.;ion, or to afford a basis of jurisdiction for protecting incidental
rights, it would seem that the property which the government has
been declared to have in the mails and its unquestioned ownership
of mail bags might well be deemed sufficient for the purpose. Jus
tice Brewer said in U. S. v. W. U. Tel. Co., 50 Fed. 28, 42: "The
dollar is not always the test of real interest. It may properly be
~acrificed if anything of higher value be thereby attained."
. "Rut," say counsel, "this whole subject is utterly foreign to the

question in this case. * * * Waterways are not railways. They
are free to all comers, and are not the subject of private ownership
'11or control, but only of municipal regulation by public authority.
Lake Front Case, 146 U. S. 387, 13 Sup. Ct. 110. The control of
the railway is primarily with the company that owns and operates
it. These great interests are entirely able to cope with any interfer
ence with their property. If they be held, in a high sense, as trus·
tees for the public, why should equity entertain a suit by the ben
'eficiaries of this trust until the trustees have proved recreant'!
'These companies own the land over which their lines run, or a
right of way in perpetuity, and, though charged with public duties,
are still private pecuniary corporations operated for gain. As to all
local matters, viz. the speed of trains, stopping at crossings, eleva
tion of tracks, and things of that character, they are subject to local
or state regulation. This could not be were the power of congress
exclusive as in the matter of interstate rates. Wabash, etc., Ry.

Co. v. Feople of TIIinois, 118 U. S. 557, 7 Sup. Ct. 4." It is, of course,
true that waterways are not railways; that the latter and the title
to the land under them are owned and controlled, under legal
limitations, by companies which operate them for gain; but so are
the boats which ply the rivers and lakes of the country; and I see no
reason in any of the suggestions advanced for saying that the courts
may give to commerce on the rivers a protection which they may
not extend to commerce on the railways. The railroad companies
are clothed with the power of eminent domain, to enable them to
acquire lands necessary for their purposes, because the proposed
use is for the public benefit. To the extent of the share which the
companies have in interstate commerce they hold their lands and
rights of way for the benefit of the general public and subject to the
national control. ''For this purpose," to use the expression of the
supreme court in Gilman v. Philadelphia, 3 'Wall. 713, in respect of
navigable waters, "they are the public property of the nation, and
subject to all the requisite legislation of congress."

But while the reasons to justify, on the grounds considered, the
issuing of the injunction for the purpose of protecting, against ob
struction or interruption, either the mails alone or interstate com·
merce, of which the carrying of the mails is a part, are strong, and
perhaps ought to be accepted as convincing, there seems to be no
precedent for so holding, and the responsibility of making a prece
dent need not now be assumed.

While, however, the point is not decided, the authorities on the
subject have been brought forward so fully because, in part, of their
bearing upon the question now to be considered,-whether or not
the injunction was authorized by the act of July 2, 1890. It was
under that act that the order was asked and was granted; but it
has been seriously questioned in this proceeding, as well as by an
eminent judge and by lawyers elsewhere, whether the statute is by
its terms applicable, or consistently with constitutional guaranties
can be applied, to cases like this. It is admitted in one of the briefs
for the defendants, and the authorities already quoted clearly dem
onstrate, "that were congress to declare that the United States
might maintain a bill to enjoin the obstruction of interstate com·
merce on railroads engaged therein, where such obstructions
amounted to what, on a public highway, would be a public nui
sance, such legislation would be admissible." Such an act, not go
ing beyond the scope of equity jurisdiction in England at the time
when the federal constitution was adopted, it is plain would not
be obnoxious to the objection that it was an invasion of the field of
criminal law which involved interference with the right of trial by
jury. The jurisdiction of the courts of equity, and by implication
their right to punish for contempt, are established by the constitu
tion, equally with the right of trial by jury; and so long as there
is no attempt to extend jurisdiction over subjects not properly cog
nizable in equity, there can be no ground for the assertion that the
right of jury trial has been taken away or impaired. The same act
may constitute a contempt and a crime. But the contempt is one

_thing, the crime another; and the punishment for one is not a dupli.
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cation of the punishment of the other. The contempt can be tried
and punished only by the court, while the charge of crime can be
tried only by a jury.

The first and fourth sections of the act of July 2, 1890 (26 Stat.
209), read as follows:

Section 1: "Every contract, combination in the form of trust, or otherwise.
or conspiracy, in restraint of trade Ol' commerce among the several states.
or with foreign nations, is hereby declared to be illegal. Every person who
shall make any such contract or engage in any such combination or con
spiracy, shall be deemed guilty of a misdemeanor, and, on conviction thereof,
shall be pnnished by fine not exceeding five thousand dollars, or by imprison
ment not exceeding one ye:ir, or by both said puniShments, in the discretion
of the court."

Section 4: "The several circuit courts of the United States are hereby in
vested with jurisdiction to pl'event and restrain violations of this act; and
it shall be the duty of the several district attomeys of the United States, in
their respective districts, under the direction of the attorney general, to in
stitute proceedings in equity to prevent and restrain such violations. Such
proceedings may be by way of petition setting forth the cause and pray
ing that such violation shall be enjoined or otherwise prohibited. When the
parties complained of shall have been duly notified of such petition the court
shall proceed, as soon as may be, to the hearing and determination of the
case; and pending such petition and before final decree, the court may at
any time make 'such temporary restraining order or prohibition as shall be
deemed just in the premises."

It is not contended that other sections bear materially upon the
construction or interpretation of these, except the sixth, to which
-reference will be made further along. The position of the de
fendants in respect to this statute, as stated in one of the briefs,
is that it "is directed at capital," "at dangers very generally sup
posed to result from vast aggregations of capital;" that "the evil
aimed at is one of a contractual character, and uot of force and vio
lence." In another brief it is said more definitely:

"That, sections 1 and 6 being construed together, it is apparent that the
statute is aimed at monopoly of trade or commel'ce by which trade should
be engrossed, and in and by which property should be employed and se
cured, but that, even should this contention be denied, still the statute does
not confer a right on the government to proceed under the direction of the
attorney general to abate a public nuisance existing in a highway of inter
state commerce, but generally, by section 4, to prevent and restrain, by

. injunction, violations of a penal statute. It is thought, therefore, that, as
held by Judge Putnam in U. S. v. Patterson, 55 Fed. 605, this act is inap
plicable; but, if it is, then it is unconstitutional as an attempt to en
force a penal statute in equity, and not a justifiable authority for a pro
ceeding familiar to equity, and, under congressional authority, admissible in
the federal courts in the name of the government."

The very elaborate arguments presented in support of these propo
sitions are the same, in the main, as were made and reported at
length in the case referred to (U. S. v. Patterson), and therefore need
Dot be restated. Reference was made in that case, and has been
made in this, to the debates in congress while the measure was undel'
consideration in that body; and, though it is conceded that we can
not take the views or purposes expressed in debate as supplying the
construction of statutes, it is said we may gather from the debates
in congress, as from any other source, "the history of the evil which
'the legislation was intended to remedy." Doubtless, that is often

true; ana in this instance it is perhapsapparenttliattlieori~inalmeas
ure as proposed in the senate, "was directed wholly agamst trusts,
and notatorganizations of labor in any form." But it also appears that
before the bill left the senate its title had been changed, and mate
rial additions made to the text; and it is worthy of note that a
proviso to the effect that the act should not be construed to apply
"to any arrangements, agreements or combinations mad~ betw~en
laborers with a view of lessening hours of labor or of mcreasmg
their wages, nor to any arrangements, agree~ents or combiz;ations
among persons engaged in horticulture or agrIculture made WIth the
view of enhancing the price of agricultural or horticultural prod
ucts," was not adopted. 'Such an amendment, doubtless, was not
necessary in order to exclude agreements and arrangements of the
kind mentioned' but the offering of the proposition shows that the
possible application of the statute to cases not in the nature of trusts
or monopolies, and in which workm~n or far:ne~ should be con
cerned was not overlooked. But it IS more slgmficant that, upon
the introduction of the bill into the p.ouse, the chairman of the ju
diciary committee, as reported in the Congressional Record (volume
21, pt. 5, p. 4089), made the following statement:

"Now, just what contracts, what combinations In the form of tx:usts, or
what conspiracies will be in restraint of trade or commerce, mentIOned in
the bill, will not be known untIl the courts have construed and interpreted
this provision."

It is therefore the privilege and duty of the court, uncontrolled by
considerations drawn from other sources, to find the meanin~ of
the statute in the terms of its provisions, interpreted by the settled
rules of construction. That the original design to suppress trusts
and monopolies created by contract or combination in the form of
trust,which of course would be of a "contractual character," was
adhered to, is clear; but it is equally clear that a further and more
comprehensive purpose came to be entertained, and was embodied
in the final form of the enactment. Combinations are condemned,
not only when they take the form of trusts, but in whatever form
found, if they be in restraint of trade. That is the effect of the
words "or otherwise." It may be that those words should be deemed
to include only forms of like character,-that is to say, some form of
contract as distinguished from tort; bUt, if that be so, it only em
phasizes and makes imperative the inference, which otherwise it
seems to me would be sufficiently clear, that the word "conspiracy"
should be interpreted independently of the preceding' words. It
is hardly. to be believed that the words "or otherwise" were used
simply for' the purpose of giving fuller scope to the antecedent
words "contract" and "combination," and then "conspiracy" added
merely for the same purpose. Construed literally, the t,erms used
in the body of this act forbid all contracts or combinations in re
straint of trade or commerce; but that construction is controlled
by the title, which shows that only unlawful .res~raints were intend
ed But what constitutes an unlawful restramt IS not defined; and,
un·der the familiar rule that such federal enactments will be inter
preted by the light of the common law, I have DO doubt but that this
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the comprehensive word "sheep," and say that lamos or wethers were
not included. Rice v. Railroad Co., 1 Black, 379; Gelpcke v. City of
Dubuque 1 Wail. 220; Fau v. Marsteller, 2 Cranch, 10; Adams v.
Woods, Id. 337; U. S. v. Coombs, 12 Pet. 72; Maillard v. Lawrence, 16
How. 251' Market Co. v. Hoffman, 101 U. S. 115; Thornley v. U. S.,113
U. S. 313 '5 Sup. Ct. M)1. And it is no more legitimate here to reject
the word "conspiracy," or, what is practically the same thing, strip it
of its well-settled criminal significance by confining it within forms
of contract or of combinations in the form of trusts. For like reasons
I am unable to regard the word "commerce," in this statute, as
synonymous with "trade," as used in the common-law phrase "re
straint of trade." In its general sense, trade comprehends every
species of exchange or dealing, but its chief use is "to denote the
barter or purchase and sale of goods, wares, and merchandise, either
by wholesale or retail," and so it is used in the phrase mentioned.
But "commerce" is a broader term. It is the word in that clause of
the constitution by which power is conferred on congress "to regu
late commerce with foreign nations, and among the several states,
and with the Indian tribes." Const. U. S. art. 1, § 8. I~ a broader
and more distinct exercise of that power than ever before asserted;
congress passed the enactments of 1887 and 1888. known as the
"Interstate Commerce Law." The present statute is another exer
cise of that constitutional power, and the word "commerce," as used
in this statute, as it seems to me, need not and should not be given
a meaning more restricted than it has in the constitution.. That
meaning has often been defined by the supreme court. GIbbons
v. Ogden, 9 Wheat. 195, 197; Gilman v. Philadelphia, 3 Wall. 713;
The Daniel Ball, 10 Wall. 557; The Case of the State Freight Tax,
15 Wall. 232, 275; Pensacola Tel. Co. v. W. U. Tel. Co., 96 U. S. 1;
Ex parte Siebold, 100 U. S. 371, 395; County of Mobile v. Kimball,
102 U. S. 691; Wabash, etc., Ry. Co. v. lllinois, 118 U. S.. 5f\9, 7
Sup. Ct. 4; Cherokee Nation v. Southern Kansas Ry. Co., 135 U. S.
641 657 10 Sup. Ct. 965. I quote passages which will serve in
cid~nta.n'y to dispose of a number of points raised in the course of
the argUDlent, without referring to them more directly:

"The power of congress," said Chief Justice Marshall, In Gibbons v. Ogden,
in 1824 when railroads were unknown, "comprehends navigation within the
limits ~f every state in the Union, so far as that navigation may be, in any
manner, connected with 'commerce with foreign nations, or among the sev
eral states, or with the Indian tribes.' "

In Gilman v. Philadelphia it is said:
"The power to regulate commerce comprehends the control for that pur

pose, and to the extent necessary, of all the navigable waters of the United
States which are accessible from a state other than those in ·whlch they lie.
For this purpose they are the public property of the nation, and subject to
all the requisite legislation of congress. This necessarily includes the power
to keep them open and free from any obstruction to their navigation, im
posed by the states or otherwise. • • • It is for congress to determine
when its full power shall be brought Into activity, and as to the regula
tions and sanctions which shall be provided."

In the case of The Daniel Hall, a steamer employed on Grand
river between Grand Rapids and Grand Haven, Mich., Justice Field,
speaking for the court, said:
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statute, in so far as it is directed against contracts or comlitnanons in
the form of trusts, or in any form of a "contractual character" should
be li~it.ed to contracts and combinations such, in their gene~al char
~ct~ns?cs, as the courts have declared unlawful.' But to put any such
liI~lltation upo~ the word "conspiracy" is neither necessary, nor, as I
thmk, permIssIble. To do so would deprive the word, as here used, of
all significance. It is a word w.h<?se meaning is quiteas well established
in the law as the meaning of. the phrase "in restraint of trade"
when used-as commonly, if not universally, that phrase haS be~n
?sed-in reference to contracts. :A conspiracy, to be sure, consjsts
III an agreement to do something; but in the sense of the law and
therefore in the sense of this statute, it must be an agreeme~t be
tween two or more to do, by concerted action something criminal
or unlawful, or, it may be, to do something l~wful by criminal or
unlawful means. A conspiracy, therefore, is in itself unlawful and
,in so far as this statute is directed against conspiracies in restraint?; tra~e among the sev~ral states, it is not necessary to look for the
il..egallty of the offense m the kind of restraint proposed' and since
it wo,?,ld ?e unn~ces~ary, it would be illogical, to conclude th~tonly
CO?SplraCles whIch are founded upon, or are intended to be accom
plIshed by means of, contracts or combinations in restraint of trade
are within the purview of the act. It would be to make tautolo(Tou~
words which have distinctly different meanings, and to deprive"the
statute, in aJarge measure, of its just and needful scope. Any pro
posed restramt of trade, though it be in itself innocent if it is to be
accomplished by conspiracy, is unlawful. A distinction has been
suggested between the phrase "in restraint of trade" and the phrases
"~o ~nju!e trade" and "to restrain trade." Though perceptible, the
dIstInctIOn does not seem to me so significant that the use of one
expression rather than the other should vary the in terpretation of
.thIS statute. Any contract, combination, or conspiracy, to be "in
!J.·cstraint of trade," must involve the use of means of which the effect
is "to inJure," or "to restrain" trade. A contract, combination or
conspiracy in restraint of trade is therefore a contract, combination,
or conspiracy to restrain or to injure trade. It would not, I suppose,
!be enough, in an indictment, to charge conspiracy in restraint of
trade in the language of the statute, but it would be necessary, un·
less the proposed restraint be shown to be in itself unlawful, to allege
the illegal means intended to be used in order to effect the restraint;
and whethe:.- the means should be averred to have been used "in re
straint of" or "to restrain" trade could hardly be important. There
are many cases, doubtless, in which the rule that every word of a
statute should be given effect is inapplicable, because, when synony
mous words are used, the court is powerless to give them different
meanings; b~t, when words of different significance are employed,
[the rule forbIds that the scope of the statute be compressed within
the limits of the narrower word. "Drinking house" and "tippling
house" are necessarily one, and it was well held in Reg. v. McCulley
'2 ¥oody, Cr. Cas. 34, that "ram, ewe, sheep, and lamb" were all
~over~d by the word 'lsheep"; but, if the words had been "ram, ewe.
or sheep." it would have been a plain violation of the rule to reject
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",So, far as th: steamer was empfoyed in transporting goods destined for
othe; states, or, goods brought from without the limits of MichiO"an and
destmed 00 places within that state, she was engaged in commerce "'between
the states} and, howe,ver limited that commerce may have been, she was,
so far, ~s It went, subJect to the legislation of congI·pss. She was employed
as an mstrument of that commerce; for, whenever a commodity has begIlll
to !ll0ve. as an article of trade from one state to another, commerce in that
commodIty !Jetween the states has commenced. The fact that several dif
~erent and I~depen~e:ut agencies are employed in transporting the commod
Ity, some act~ng entIrely in .one state, and some acting through two or more
st~tes, .does ~n no respect affect the character of the transaction. To the
extent ~n WhICh each agency acts in that transportation, it is subject to the
regula tlOn of congI·ess."

In the State Freight Tax Case, Justice Strong said:
"Beyond all question, the transportation of freight or of the subjects of

co~me~'ce, fO~ t~e purpose .:of exchange or sale, is a constituent of com
J?1eI ce .Itself. ThIS has never been dOUbted, and probably the transportation
of art~cles of trade from one state to another was the prominent idea in
th~ mmds of the framers of the constitution when to congress was com
mItted the power to regulate commerce among the several states. A power
to prevent e~barrassing restrictions by a state was the thing desired. The
power was gIven by the same words, and in the same clause, by wIlich was
conferred power to regulate commerce with foreign nations. It would be
absurd to suppose that the transmission of the SUbjects of trade from the
state to the buyer, or from the place of production to the market was not
co.ntempl~ted, fo~ without· that there could be no consummated tr~de either
WIth. foreIgn natIOns or among the states. In his work on the constitution
(sec.tI~n.1057), ~udge S~ory asserts that the sense in which the word 'com
melce I~ us~d m that. mstrument includes not only traffic, but intercourse
~nd naVIgatIOn;. and. m t~e Passenger Cases, 7 How. 416, it was said:
Com~erce conSIsts m sellmg the superfluity; in purchasing articles of
necesslt~, as 'well productions as manufactures; in buying from one nation
and sellIng to ano!her; or i.n tr~nsporting the merchandise from the seller
to. th~ buyer to gam the freIght. Nor does it make. any difference whether
thIS ~teI:ch:nge of commodities is by lap.d or by water. In either case,
the bnngm", of the goods from the seller to the buyer is commerce."

In ~ensacola Tel. Co. v. W. U. Tel. Co., !fr. Chief Justice Waite
sP,f~.akl~g for the court, after reciting the provisions of the consti:
tutlOn, says: .

'f '
"The powers thus granted are not confined to the instrumentalities of

commerce, or the postal service known or in use when the constitution was
adopted, but they keep' pace with the progress of the country, and adapt
themselves to the new developments of time and circumstances. They ex
tend from the hors~ with its rider to the stagecoach, from the sailing vessel
to the stea~b0at" from the coach and the steamboat to the railroad and
from", the. raIlroad to the telegraph, as these new agencies are succes~ively
~rou",ht :nt? use to meet the demands of increasing population and wealth.
They w~Ie mtended for the government of the business to which they relate,
at all tImes and under all circumstances. As they were intrusted to the
general government for the good of the nation, it is not only the riO"ht
but the duty, o~ ~ongress,to see to it that intercourse amonO" the st:te~
a~d the transmIssIOn.. of intelligence are not obstructed or ;nnecessarily
hmdered by state legIslation."

", In, C01!n~ of Mobile v. Ki~ball, in reference to the power of
congress over the subject, it is said:

"?,hat power ~s. indeed with0.ut limita.tion. It authorizes congress. to pre
scrIbe the condItions .upon whIch commerce in all its forms shall be 'con
ductefl ]:>etween our CItIzen,S and the citizens or SUbjects of other countries
and bet~een 'the citizen.s of t~e several states, and to adopt measures t~
promote ItS growth and msure ItS safety."
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In Wabash, etc., By. Co. v. Illinois, Justice Miller, in the course
of an exhaustive discussion, says:

"It cannot be too strongly insisted upon that the right of continued trans
portation from one end of the country to the other is essential in modern
times to that freedom of commerce from the restraints which the state
might choose to impose upon it, that the commerce clause was intended to
secure. This clause, giving to congress the power to regulate commerce
among the states and with foreign nations, as this court has said before,
was among the most important of the subjects which prompted the forma
tion of the constitution (Cook v. Pennsylvania, 97 U. S. 566, 574; Brown
v. Maryland, 12 Wheat. 419, 446); and it would be a very feeble and almost
useless provision, but poorly adapted to secure the entire freedom of com
merce among the states which was deemed essential to a more perfect union
by the framers of the constitution, if, at every stage of the transportation
of goods and chattels through the country, the state within whose limits
a part of this transportation must be done could impose regulations con
cerning the price, compensation, or taxation, or any other restrictive regu
lation interfering with and seriously embarrassing this commerce."

Speaking by the same judge, in Ex parte Siebold, the court had
said:

"We hold it to be an incontrovertible principle that the government of the
United States may, by means of physical force exercised through its official
agents, execute on every foot of American soil the powers and functions
that belong to it. This necessarily involves the power to command obedience
to its laws, and hence the power to keep the peace to that extent. TIlis
power to enforce its laws and to exercise its functions in all places does
not derogate from the power of the state to execute its laws at the same
time and in the same places. The one does not exclude the other, except
where both cannot be executed at the same time. III that case, the words of
the constitution itself show which is to yield: "This constitution and all
laws which shall be made in pursuance thereof * * * shall be the supreme
law of the land.' ., .. " 'l'he government must execute its powers, or it is
no government. It must execute them on the land as well as on the sea; on
things as well as on persons."

In Cherokee Nation v. Southern Kan. Ry. Cp., the court, speaking
by Mr. Justice Harlan, says:

"Congress has power to regulate commerce, not only with foreig'n nations
and among the several states, but with the'Indian tribes. It is not necessary
that an act of congress should express in words the purpo<;e fOl' which
it was passed. The court will determine for itself whether the means em
ployed by congress have any relation to the powers granted by the eonsti
tution. .. .. .. The question is no longer an open one, whether a railroad
is a public highway, established primarily for the convenience of the peo
ple, and to subserve public ends, and therefore subject to governmental con
trol and regulation."

These definitions and expositions of the scope and law of in
terstate commerce, except the last, preceded the enactments by
congress on the subject. It was therefore of commerce so defined,
embracing all instrumentalities and subjects of transportation
among the states, that congress, by that legislation, assumed thp.
control; and I see no reason for thinking that as employed in the
act of 1890, which is essentially supplemental of the other acts,
the word was intended to be less comprehensive. It has been
decided in a number of cases in the circuit courts, and in one in
stance by a circuit court of appeals, that this act cannot be ap
plied to trusts or monopolies in the manufacture or production
o{ articles of commerce. 'For instance, in Greene's Case, 52 Fed.
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104, Justice Jackson held that con<:>;ress had not the constitutional
power, an~ by this act had not attempted, to limit the right of
R. corp.o:atlOn, created by a state, in the acquisition, control, and
dISposItIOn of property in the several states, even if carried to
the extent necessary for the control of traffic in a species of prop
~rty among the. several _states. To the same effect was the ruling
m .U. S. v. Kmght, whlCh was affirmed by the United States cir-

- CUlt court of appeals for the Third circuit. 60 Fed. 30G; Id., 60
Fed. 934, 9 C. C. A. 297. This case is pending on appeal in the
supreme court.! See, also, Dueber Watch-Case :M.anuf'g Co. v. E.
Howard Watch & Clock Co., 55 Fed. 851. If these decisions are
righ~ (a poin~ upon which. I express no opinion), it follows that the
act m q~eshon has relatIon only to commodities, and possibly to
perso~s, m the course of movement among the states, and to the
agencIes or means of transportation; and if, as is contended, and
as seems to have been decided in U. S. v. Patterson, supra, it covers
only contracts, combinations, or conspiracies "intended to engross
or mon~polize the market," it is an act of very narrow scope. Why
should It not be construed to embrace all conspiracies which shall
be contrived with i~tent; or of ~hich the necessary or probable effect
shall be, to restram, hmder, mterrupt, or destroy interstate com·
merce?

The argument to the contrary, drawn from the sixth section of the
act, is not. control~ng, nor, as it seems to me, even strongly persuasive.
That sectIOn prOVIdes for the forfeiture of "any property owned under
any cox:tract or by any combination, or pursuant to any conspiracy
(and bemg the subject thereof) mentioned in this act and being in
the course of transportation from one state to an~ther or to a
foreign country"; but it does not· say nor imply that o~ly cases,
whether of contract or combination or conspimcy, in which prop-

· erty shall be found subject to forfeiture shall be deemed to (Jome
within the scope of the act. The force ~f the section is the same
I think, as if it read: "If in any case there shall be found any
pr?perty owned," etc., "it shall be forfeited," etc.; and so read it
neIther expresses nor implies any limitation of the provisions of
other sections.

· At this point is interposed the constitutional objection which it
i~ urge~, forbids a co~str?-ction that goes beyond trusts and mono'po
lIes to Include conspIraCIes to employ force or violence in restraint
of trade or commerce. The argument was employed and amplified
in the Patterson Case, 55 Fed. 605, 629-632. It was contended there

· "that if two or more persons commit an act of murder robbery
forgery, shop~breaking, store-burning, champerty, or maintenance;
which in fact has a natural, though unintended, result of interfer
ence w:ith interstate commerce, they are liable criminally for a con·
spiracy to inteTfere with interstate commerce, if the statute broadly

· covers conspiracy merely to interfere with it." This proposition is
built on the assumption-which I believe is supported neither bv

_lLu~horitl nor reason-that co-conspirators are responsible as coli·
splrators for the natural, though unintended, results of the com
-m~ss~on,.or~ttempt by <:Joe of them to commit the particular offense

a Affirmed, 15 Sup. Ct. 249.
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originally agreed upon or intended. It is a fundamental I1Dd 8·
sential principle of law, and of social order, that all engaged .itl
the commission of a particular crime,' whether as ~ounse)?r~, ald
ers abettors or otherwise are individually responsIble crlmlllally, " ..
for other offenses which result naturally from the commISSIOn
or attempt to commit the crime intended; but, a~ agreement an.d
intent are of the essence of a conspir3JCY, a conspIracy to commIt
a particular offense can hardly be deemed to include another
conspiracy to commit another offense, unless the lat!er was .the
necessary result of the commission or attempt to ccmmlt t~e Crlme
intended or to such a degree the probable result that It could
itself be' charged in the indictment to have been intended. But
if it were possible, by a course of technical reasoning and refine
ment to extend the law of conspiracy to all crimes known to the
law ~here two or more persons are implicated, it would, as Judge
Putnam held, not involve the constitutionality of this act, which
is limited to the field of interstate commerce, where the power of
congress is unrestricted and supreme.

The question here, however, is of the validity of the fourth, rather
than of the first section of the act. It is urged that the power
given by that s~ction "~o pr:vent and r:strain vi?lation~" of the
act is an unwarranted lllvaSIOn of the rIght of tnal by JUry, and
in support of the proposition are cited Puterbaugh v. Smith, 131 Ill.
199, 23 N. E. 428; Carleton v. Rugg, 149 Mass. 550-5!57, 22 N. E.
55; Littleton v. Fritz, 65 Iowa, 488, 22 N. W. 641; Ellenbecker v.
Plymouth Co., 134 U. S. 31,10 Sup. Ct. 424; Scott v. Neely, 140 U. S
106, 11 Sup. Ct 712; Pearson v. Yewdall, 95 U. S. 294; Boyd v. U.
S., 116 U. S. 616-634, 6 Sup. Ct. 524; Counselman v. Hitchcock, 142
U. S. 547-582, 12 Sup. Ct. 195.

Little need be added to what has already been said upon that
subject. The same act may be a crime and a contempt of court.

.If an assault or murder be eommitted in the presence of a court,
the offender will be punishable both for the crime and for the con
tempt and so with any other act committed in violation both of a
crimi~al statute and of an injunction or order of court. Within
the proper subjects of equitable cognizance, as established when
the constitution was adopted it was competent for congress to vest
the courts with the jurisdiction granted by this section, and to im
pose upon them the duty of its exercise i.n 'proper cases. Just .as,
in construing the first section of the act, Its .general words are l~~
ited by force of the title to unlawful restralllt, and the words III

restraint of trade" in their connection with the words "contrad"
and "combination'" are to be given their common-law significance,

·so the jurisdictiO~ in equity, though given. in broad and general
terms will be· deemed to be limited so as not to extend to a case

· which is not of equitable cognizance. Indeed, if the sixth s~ction
·of the act may legitimately be used in aid of the· constructIOn of
the first section the fOUTth section walTants, if it does not require,

· that the first s~ctionbe restricted to cases in which, in accordance
.with established precedent, an injunction could issue,-a li~ita~ion
which would not be essentially uncertain or of difficult apphcatIop,
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and which, if necessary to the upholding of tlie statute, might well
be adopted.

That this case is one of equitable character is clear, and, as
I understand, has ~ot been questioned by counsel; their conten
tion being that neither by this statute, nor upon general princi
ples, is the case within the jurisdiction of a federal court. Ex
cepting the case of U. S. v. Patterson, I know of no ruling incon
sistent with the jurisdiction here exercised. The case of U. S. v.
Trans-Missouri Freight Ass'n, 53 Fed. 440; Id., 7 C. C. A. 15, 58
Fed. 58, had reference to a contract between railroads, which was
alleged to have been made in violation of the act, but was held to
be not unlawful. In the case of U. S. v. Workingmen's Amalga
mated Council of New Orleans, 54 Fed. 994, the late Judge Billings,
under this statute, granted an injunction upon facts which made
the question of jurisdiction the same as it is here, and in respect to
that question his ruling and opinion were distinctly approved by
the circuit court of appeals for the Fifth circuit (6 C. C. A. 258, 57
Fed. 85). The court said:

"The appellants assign as error the ovelTUling by the circuit court of each
of the grounds of objection urged In that court against the granting of
said Injunction. These are well summarized, discussed, and dIsposed of in
the very able opinions of the judge of the circuit court who passed the de
cree now sought to be reversed. The matters of law presented to and con
sidered by him were not well taken by the appellants (respondents below)
and the circuit court's ruling to that effect was conect. The bill exhibited
Is clearly within the statute, and the pleadings of the respondents were not
such as to require the refusal of the prayer for a temporary injunction."

See, also, the opinion O'f Judge Speer in Waterhouse v. Comer, 55
Fed. 149.

In the Case of Phelan, 62 Fed. 803, who was charged with con
tempt of the United States circuit court at Cincinnati, growing out
of the strike of last summer"and involving facts essentially identical
with the facts of this case, Judge Taft declared the combination to
be "in the teeth of the act of July 2, 1890," and after quoting from
the act, and referring to the rulings of other judges in accord with
his own view, said:

"A different view has been taken by Judge Putnam In the case of U. S.
T. Patterson, 55 Fed. 605; but, after consideration, Judge Lurton and I can
not concur with the reasoning of that learned judge. The fact that it was
the purpose of Debs, Ph~an, and their associates to paralyze the interstate
commerce of this country is shown conclusively in this case, and Is known of
all men. Therefore, their combl:Iation was for an unlawful purpose, and is
a conspiracy, within the statute cited."

In the recent case of U. So v. Elliott, 64 Fed. 27, Judge Philips
declares similar views.

The facts of this case suggest illustrations of the impropriety as
well as inconsistency of putting upon the statute the restrictive con
struction proposed. If, for example, the manufacturers of other
sleeping cars, in their own interest, should enlist the brakemen and
switchmen or other employes of the railroads, either individually
or in associated bodies, in a conspiracy to prevent or restrain the
use of Pullman sleepers, by refusing to move them, by secretly un
conpling, or by other elusive means, the monopolistic character of

~~~--_---:~

the conspiracy would be so evident that, 'even on the th ory that
the statute is aimed at contracts or combinations intend d to en·
gross or monopolize th.e market, it would be agreed that th off DBe
ought to be punishable. But in such a case if the officers Ot· 111{ nt
of the car companies, who might or might not be capitalisbl, would
be individually responsi,ble for violating the statute, upon wI If\ I. 1)1'111
ciple could the brakeman or switchman be exempt? Can wol'l In •
men, or, if you will, poor men, acting by themselves, upon their UWlI
motion and for their own purposes, whether avowed or secret, (10
things forbidden by the statute, without criminal responsibility, (lull
yet be criminally responsible for the same things done at the In·
stance and to promote the purposes of others? Or will it be sald
that under this statute one who is not a capitalist may, without
criminality, assist capitalists in the doing of things which on their
part are criminal? If that be so, then, if a capitalist and one who
is not a capitalist join in doing things forbidden by this statute,
neither can be punisheu, because one alone cannot be guilty of con·
spiracy. The persistent effort of the defendants, as the proof shows,
was to force the railroad companies-the largest capitalists of the
country-to co-operate, or at least to acquiesce, in a scheme to stop
the use of Pullman sleepers; and for a time they had the agreement
of a manager and other officers of one road to quit the use of the obnox
ious cars, and perhaps a qualified submission of the officers of another
road or two to the same dictation: Does the guilt or innocence of the
defendants of the charge of conspiracy, under this statute, depend on
the proof there may be of their success in drawing to the support
of their design those who may be called capitalists, or does it de
pend upon the character of the design itself, and upon what has
been done towards its accomplishment by themselves and by those
in voluntary co-operation with them, from whatever employment
or walk in life?

I have not failed, I think, to appreciate the just force of the ar
gument to the contrary of my opinion,-it has sometimes entangled
me in doubt,-but my conclusion is clear that, under the act of
1890, the court had jurisdiction of the case presented in the appli
cation, and that the injunction granted was not without authority
of law, nor for any reason invalid. .

This brings me to the question of fact: Did the defendants vio
late the injunction? The evidence upon the question is volumi
nous, but need not be reviewed in detail. The injunction issued
July 2d, and on the 3d and 4th was served upon the defendants
Debs, Howard, Rogers, and Keliher. It was not served upon the
other defendants, and in one of the briefs it is contended that only
parties to a bill can be charged with violating an injunction; that
while strangers to a suit in chancery may be liable for willful in
terference, their cases stand upon the same footing as ordinary
criminal contempts, and their answers are conclusive. Authori
ties cited: Watson v. Fuller, 9 How. Pro 425; Kip V. Deniston, 4
Johns. 24; Boyd v. State, 19 Neb. 128, 26 N. W. 925; Lord Elden's
Opinion, 7 Ves. 257-259; State v. Anderson, 5,Kan. 90, 114; El
liott v. Osborne, 1 Cal. 396; Jewett v. Bowman, 27 N. J. Eq. 171;
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Coddington v. Webb, 4 Sandf. 639. In another brief the weiglit of
authority is conceded to be that one who has actual notice of an
injunction is bound by it. Rapalje, Contempt, 46; Ewing v. Johnson,
34 How. Pro 202; Waffle v. Vanderheyden, 8 Paige, 45. I know of
no authority and perceive no reason for treating the answer of a
stranger to the bill as conclusive, while the answer of a party to
the bill is not conclusive.

The testimony of newspaper reporters shows that on July 4th
Debs said to one of them:

"I have done nothing unlawful. 1 have kept myself strictly within the
provisions of Judge Caldwell's decision, - - - and 1 shan't change my
course of conduct in any way by reason of the service of this injunction."

!Again, on the 7th, that:
"There had been another Injunction served upon him, and It should not

make the slightest difference in the manner in which the American Rail
way Union was doing its business; it had kept within the bounds of the law."

To another, on July 2d, he had said, in substance--
''That he was not afraid of any court or grand jury, or of any injunction

as he had done nothing to be enjoined against, and that the American Rail
way Union would continue the fight on the same lines they had commenced."

July 3d the defendant Burns, who, it should be observed, in re
sponding jointly with his codefendants Hogan and others to in
terrogatorIes, had asserted that they were not informed of the in
junction until near the end of the strike, in answer to the inquiry
of the reporter what they should do about it, said:

"Why, they woula simply laugh at the injunction; that the Railway Union
knew its rights; that they had not done anything wrong,-had not inter
fered with interstate commerce or mails or passengers; that they had sim
ply called of!' their men; that they had not done anything contrary to the
Injunction; that they had a right to strike peaceably."

Th~se declarations are not brought forward for the purpose of
showmg that the defendants held or expressed sentiments of con
tempt for the order of the court. Whether they did or not is
immaterial here. Their conduct only is in question, and these ex
pressions are quoted because they confirm the inference deducible
from other evidence, that no-essential and voluntary modification
of their course of action either followed or was caused by the injunc
tion. Their original intention, it is true, was only to prevent the
use of. Pullman cars, but finding, as they did, immediately, that
that aIm would be thwarted by the discharge from service of men
who refused to handle those cars, they began as early as June 27th,
the day after the boycott was proclaimed, to issue orders to strike'
and from that time to the end, to the extent of their ability, they
conducted and controlled the strike with persistent consistency of
purpose, and with unchanged methods of action. What they did
the first day they did, in substance, each succeeding day so that
it is not necessary to discriminate very closely between ~hat was
done before and what after service of the injunction.

.A1l officers of the American Railway Union, it is beyond question
that the defendants had practical control of the strike, guiding as
the.v chose the movements of, the men actively engaged. Is it

true. as they assert, that they did nothing, and advised or insti
gated nothing, unlawful, and nothing contrary to the injunction?
Leaving out of view for the moment the rule that co-conspirators
are responsible for the deeds of each other, done in furtherance
of the common design, is it true that the defendantS, in the exer
cise of their acknowledged leadership, did no more than advise a
peaceable strike or withdrawal of their followers from railroad
s'ervice, or did they counsel and encourage such violence and in
timidation as they knew to be necessary to prevent the equipment
and moving of trains? To the charge of the information that they
knew "that violence invariably follows all strikes of a similar
character," they answered by denying that "they knew that vio
lence and unlawful conduct necessarily follows from strikes of the
kind mentioned." When, at an early stage of the case, the court
suggested that in the use of the word "necessarily" the answer
was not responsive to the information, where the word "invariably"
was employed, the variance was stated by counsel to have been
inadvertent" and leave was taken to amend; but, instead of an
amendment curing the defect, a supplemental answer was filed,
which merely denies such averments and parts of the information
as ,they had not "in their former answer expressly admitted or
denied." On this point, Hogan and the other defendants to the
second information speak more explicitly, denying "that they or
either of them knew or could have known that any such acts were
certain or almost certain, or probable or reasonably to be expected,
to follow from such strikes or cessation of labor." While this is
not perceived to be equivocal or evasive, it is difficult to understand
how intelligent men familiar. with the subject, as these men may
be presumed to have been, could honestly affirm it. Strikes by rail
road employes have not been infrequent of late years in this coun
try, and the testimony of the one witness who spoke on the sub
ject, and whose experience and intelligence made him apparently
quite competent to speak, accord with what I suppose to be com
mon knowledge,-that they have been attended generally, if not
in every instance, with some form of intimidation or force. The
witness said he knew of no exception. Under the conditions of
last summer, when there were many idle men seeking employment,
it was impossible that a strike which aimed at a general cessation
of business upon the railroads of the country should succeed with
out violence; and it is not to be believed that the defendants en
tered upon the execution of their scheme without appreciating the
fact, and without having determined how to deal with it. - The
inference therefore is a fair one,aside from direct evidence to the
point, that they expected and intended that this strike should
differ from others only in magnitude of design and boldness of
execution, and that the accustomed accessories of intimidation
and violence, so far at least as found essential to success, would not
be omitted. For that much the striking workmen, acting on the
promptings of self-interest, without instigation or direct sugo'es,
tio~, ,and even in spite of ~dmonitions to the contr:arYr may (I~di
narily be counted on. Such admonitions against violence were
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statement would not be advantageous. Proof was made of por
tions of the testimony of Mr. Debs on the 20th of August before
the commission appointed by the president, wherein, among othel'
things, he said:

"It is understood that a strike is war; not necessarily a war of blood and
bullets, but a war In the sense that it is a conflict between two contendinlt
interests or classes of interests. There is more or less strategy, too, in war,
and this was necessary In our operation. Orders were issued from here.
questions were answered, and our men were kept in line from here. * * *
As soon as the employ~s found that we were arrested, and taken from the
scene of action, they became demoralized, and that ended the strike. It was
not the soldiers that ended the strike. It was not the old brotherhoods that
ended the strike. It was simply the United States courts that ended the
strike. Our men were in a position that never would have been shaken,
under any circumstances, if we had been permitted to remaIn upon the
field, among them, Once we were taken from the scene of action, and re
strained from sending telegrams or issuing orders or answering questions,
then the mInions of the corporations would be put to work. * * * Ow' head
quarters were temporarily demoralized and abandoned, and we could not
answer any messages. The men went back to work, and the ranks were
broken, and the strike was broken up, * * * not by the army, and not
by any other power, but simply and solely by the action of the United States
court in restraining us from discharging our duties as officers and represent
atives of our employ~s.

In answer to an inquiry what, if anything, he did to ascertain
whether his men were concerned in violence, he said:

"We did that [by] our committee, which called at headquarters every even
Ing and advised us. They were instructed to guard the company's property,
If they were near it at all, and to apprehend anyone that might be caught
destroying property. This instruction was given again and again to the
central committee that went out from headquarters. We said we knew
that If there was trouble, If there was disorder and riot, we would lose,
because we knew enough by experience In the past that we had everything
to lose by riot, and nothing to gaIn. We said that man who incites riot
or disorder is our enemy, and we have got to be the first to apprehend and
bring hIm to justice. So we called upon our men, and advised them, urged
them, to do everything .in their power to maintain order, because we felt
and knew that If there was perfect order there was no pretext upon which
they could call out the soldIers, or appeal for the intervention of the court,
and we would win without a question of a doubt."

One or two reflections upon these statements will be enough:
First, with all that is said about guarding property, keeping the
peace, and being the first to arrest offenders, not one was arrest
ed, and no effort was made by strikers or members of the Rail
way Union to preserve the peace or to protect property. On the
contrary, many of them were leaders in scenes of violence and
disorder. 'Second, if this strike, like others, was understood to be
war, not necessarily of blood and bullets, but a conflict between
contending interests or classes of interests, in which strategy had
to be employed to keep the men in line, it was more than a peace
able strike, or mere cessation from work. Had it been only that,
the injunction, instead of being a hindrance, would have been in
their hands the very weapon they needed to enable them to sup
press the violence and disorder in which alone, they say, they saw
possible danger to the success of their cause.

''When the trouble began," said Mr. Debs again, in his testimony b(·
fore the commission, "there were thousands oftelegrams and cOllullunj,-

I[
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sent out occasionally by the' defendants,'but it does not appear iliat
they Were ever heeded; and I ani not able to believe on the evidence
that, in the fullest sense, it was expected or intended that they
should be. I am able and quite ready to believe that the defendants
n~t only did not favor, but deprecated, extreme violence, which
mIght lead to the destruction of property or of human life. But they
were not unwilling that coupling pins should be drawn; that Pull
man cars should be "cut out" and side tracked; that switches
should be turned and trains derailed; that cars should be over
turned and tracks obstructed; that false or contradictory signals
s~ould be given to moving trains; that the strikers and lawless
rIoters should wear a common badge, and should assemble together
upon the tracks and yards of the companies to obstruct business'
that en~ineers and firemen should be pulled from their cabs, if by
persuasIOn or threats they could not be induced to leave them'
tha~ the unemployed should be deterred by threats or abuse fron:
takIng the. place~ of strikers; an~ that engines should be "plugged,"
or otherWIse ''killed.'' These thIngs, and the like of them were
done daily in Chicago and elsewhere by members, and som:etimes
by officers, of the local unions, without protest or condemnation,
and Some of them at the instigation of the defendants, who, it can
hardly be ?ou~ted, were well aware of what was going on. When,
therefore, In hIS address of June 29th, "To the Railway Employes
of A~erica," Debs said: "I appeal to the strikers everywhere to
refraIn from any act of violence. Let there be no interference with
the affairs of the companies involved, and, above all let there be
no act of depredation. A man who will destroy pr~perty or vio
late law is an enemy, and not a friend, to the cause of labor. The
great public is with us," etc.,-the chief aim, I am convinced was
to ~ecure the good will of the public. To that end the war'nings
agamst acts of depredation or visible destruction of property, it
may well be believed, were sincere; but their followers did not
understand, and the court cannot believe, that it was intended to
forbid intimidation and the milder forms of violence, which did not
directly invol \'e the destruction of property or severe injury to per
son, and which for that reason, it seems, were assumed to be not
unlaWful, when employed in the intereSts of organized labor in a
~ontest with "a~ alliance of rich and powerful corporations." By
Just what theOrIes of law and duty they were governed might be
better understood, perhaps, if in that part of the answer which
alleges "that upon the service of the injunction the defendants
consulted competent counsel, learned i.n the law, and, upon a full
and fair statement of the facts in the premises, they were advised
what they might rightfully and lawfully do Without violating the
order of the court, and tb,at since that time they have in all things
proceeded in accordance with that advice," they had disclosed, as
they ought to have done, just what· statement of the facts they
made to counsel, and what advice they received. Without such
disclosure, either in the answer or the proof, the alleged advice
neither justifies nor mitigates a wrong or error committed in pur
suance of the advice, but raises, rather, a presumption that a full
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cations pouring in, and it was impossible for me to see them all per
sonally, because I was out among the men, meeting with commit
tees, meeting at different cities, and addressing meetings, and all
that kind of work; so it was really impossible for all those tele
grams that were coming in. to come under my personal notice.
So then the work was apportioned by the board to its members.
'fhis young man named Benedict (who had been employed as an
assistant secretary) answered, _by instruction of the board, some
telegrams, and in other cases, where the board was all absent,
he answered telegrams himself. Telegrams, when he had an
swered others of a kindred character, he would answer without
instructions." The inconsistency of these statements with the
averments of the answer of the defendants to the original infor
mation, denying responsibility for the telegrams sent and received,
is too evident to need comment, but they are quoted here not so
much to point out the discrepancy as to show the activity of Mr.
Debs, his intimate connection with the conduct of the strike, and
consequently his direct responsibility for what was done. By his
admission, he was out among the men, meeting committees, and
addressing meetings. It is shown also by the testimony of two
or more witnesses that on the night of June 29th he and Howard
and Keliher attended a meeting of the local union at Blue Island,
a suburb of Chicago, on the line of the Rock Island & Pacific Rail
road; that he and Howard each addressed the men, urging them
to join the strike; that, among other things, one or both of them
~aid the men "ought to stand together and go out in a body"; that
If others came to take their places "they ought to make them walk
the plank" In the language of the witnesses, "They told the work
men there that the only way to resist the orders of the general
managers in cutting down the wages of the men in detail on the
different ro.ads was by unanimously organizing and standing by,
-all standmg together. Debs told them not to molest the mail
trains, but," as the witness puts it, "not to let the Pullman cars
out, at no hazards." Howard "advised the men not to do anv vio
lence, or anything like that, but to go out, and stay out, m;'n to
man, and they would win the victory." "Howard said not to com
mit any violence, but not to allow any Pullman cars to run, at no
hazard." "He said all those that didn't go out and stav out, and
help the laboring class of people out of trouble, will ha~e to wall;:
the plank in the future." These speeches did not mean, and were
not understood by the men to whom they were addressed to mean
that no resistance should be made by them to the running of Pull:
man cars, or that they should submit unresistingly to the employ
ment of other men to take their places. They voted that niallt
to join the strike, and on the next day inaugurated "a conditioll
of turbulence" which a witness declared he "did not believe could
exist." "A body of men, principally ex-employes of the Rock
Island road, blockaded traffic, threatened violence, and tied up the
roatt." "The same condition, only' worse, July 1st," and notwith
standing the efforts of the United States marshal, by reading the
injunction and otherwise, to quell the disturbance, nothing was ac-

July 1st:
"Knock it to them as hard as possible." "Have men stand firm. They

show a better front in Ohio than you. • • • I do not suspect Grand June
tio,D of housing scabs or sucklings of autocrats."

July 2d:
''The train will haul your car to its destination on presentation of this tele

gram." (To Mrs. Leland Stanford.) "All who work during present strike
will be branded as scabs."

July 3d:
"'rhis is _authority to call out roads named." "'TIe up Big Four." "Get

yo~ men out immediately." "It will take more than injunctions tlO) move
trams. Get everybody outo" "Wear a white ribbon, instead of red. We
hav:e requested our friends to wear white in Chicago." "Let everybodY wear
whlte nbbon who are in favor, and all opposed wear red." "Do not let
court order scare you. I have had orders served on me. We are break
~g no laws. You and all strikers have quit your places peaceably, as is your
nght. • • • Don't be Billy."

~omplished until the 5th of July, when federal soldiers arrived.
With that assistance, through trains began to be moved, and the
transportation of the mails was resumed on the 7th or 8th, but it
was not until the 14th that traffic on that line was fully restored. ,
These things directly followed, and in large measure, I think it not
unwarranted to say, were the natural and probable result of, the
tJpeeches made and counsel given to the men by Debs and Howard
at the meeting on the night of the 29th at Blue Island. Similar
suggestions, calculated to incite to acts of violence or intimida
tion, were contained in many of the telegrams which were sent
out over the name of Debs, and for which, notwithstanding the
averment of their sworn answers to the contrary, it is no longer
possible for any of the defendants to evade some measure of reo
sponsibility. I quote from a few of them, commencing June 27th:

"A boycott has been declared against the Pullman Company, and no Pull
man cars are to be handled." "If men are discharged for refusing to handle
Pullman cars, every employli should at once leave the service of the company."

June 28th:
"No forcible interference wlth mail trains, but any man who handles

trains or cars will be a scab." "No loyal man will handle any train at all
on your system." "Tie up every line possible, to enforce boycott. Do not
cut any cars from mail trains, but no loyal man will move a train of any
kind under existing conditions." "Passenger train came south this morn
Ing, and will be held here." (To Debs from Las Vegas.) "If your company
refuses to boycott Pullman, tie it up."

June 29th:
In substance: Leave denied tor train at Livingston, Montana to proceed

with sid passengers- "All taking part in this struggle will recei~e protection
of A. R. D., whether members or not." "Pay no attention to injunction
orden;. Men will not be slaves."

June 30th:
"This 12 a fight against combined capital and oppression, and we are as-

sured winners. Do no violence, but every man stand pat and firm." "No
tear about reinstatement. All lines in Chicago are paralyzed. Impossible
to get scabs to fill places in time." "Do not interfere with mail trains in any
manner."
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July 4th:
"IIthO av~ .yo~r men stand pat. They will have to mal,e many arrests before-

.IS strll,e IS over. \Ve all stand firm. Arrestino- men will not operate the
~oad.." "To call out troops was an old method of intimidation. Commit
• 0 v~o!ence. Have eve~y man stand pat. Troops cannot move trains. Not
scab.1S III the world to fill places, and more occurrinO' hourly." "This is au-
thonty to call out P. D. & E." .,

July 5th:
"The lines are now sharply drawn. Capital has declared war Any mall'

who works in assisting capital to defeat labor." (Richards of 'St Pa It
Debs): "Send all good news Possible. * * * Look after Iocais o~ al~
roads, and play the strongest card left." •

July 8th:
"You cannot paralyze the world in a minute. Do not let strong men be

come childish. * * '" You appear to be paying more attention to news
papers than to messages."

July 10th:
"Debs, Howard, Kelihe.r, Rogers, in jail. Rest expect to go. This is the'

last act. of the corporatIOns. Our cause is just. Victory certain Stand
pat. [SIgned] Hogan." .

July 14th:
"All negotiations off. Stand to a finish now."

'I.'he condition as it was on the 12th of July is aptly described in
th~ letter of that date signed by Debs, Howard, and Keliher as..
officers of the American Railway Union and addressed "To the Rail
~ay Uanage~s.". It is .set out in full as ~ part of the inf~rmation,1 and
If. more convmcmg eVIdence of the nature of the strike, and of the
dIrect personal and official responsibility of the defendants for what
was done, and for the results, weJ.'e needed, it is found in that docu.
ment.

~ut the defendants are not entitled to be judged solely by the rules
whIch determine the responsibility of one who has acted without
?omb~nation or agreement with another. The bill upon which the in
JUnctIOn. was ordered charged them with conspiracy, as, under the
s~atute, It must have done, in order to bring them within the coO'.
~ll~ance. of ~he court. Conforming to the allegations of the bill, thbe.
mJ.U?ctIO~, m substance, commanded them, and all combining or con.
splr.mg WIth ~hem, "to desist and refrain" from interfering with the.
bu.smess, roIlIng stock, and other property of the roads named' from
usmg force, threats, or persuasion to induce employes of the'roads
to .neglect duty; from using force or threats to induce employes to
qu~t, or other persons not to enter, the service of the roads; from
domg any act m furtherance of a conspiracy to interfere with inter
state commerce on the roa~s; and !rom ord~riilg, aiding, or abetting
a~ny person to do the forbIdden thmgs. It IS not necessary to con.
SIder wh~the! this injunction, when properly construed, forbids, or
wheth~r It mIght law.fully hav: been made to forbid, the employes of
the r~nlroad compam~s to qUIt. wo:k in furtherance of the alleged
conspI~acy, or to forb:d others, m aId of the conspiracy, to persuade
or adVIse them to qUIt. The order was not intended when issued,.
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'and will not now be construed, to go so far. In the recent case of
Arthur v. Oakes (C. C. A., 7th Circuit), 63 Fed. 310, it was decided,
with my full concurrence in the opinion, that a court of equity wiII
'not, "under any circumstances, by injunction, prevent one individual
-from quitting the personal service of another"; and in respect to the
right of employes, singly or in concert, to quit work, and of others. to
-.advise them on the subject, there is no present necessity for addmg
to what was said in that case, further than to observe that neither
.-expressly nor by implication does the opinion there delivered lend
the remotest sanction to the proposition asserted by one of the coun·
-sel for the defendants, that in free America every man has a right to
-abandon his position, for a good or a bad reason, and that another,
for good or bad reason, may advise or persuade him to do so. Mani·
festlv that is not true. If it were, a servant might quit his place,
.and 'another might advise him to quit, in order to make way for ~he
·entry of thieves or burglars into the employer's house,-a sllg~esbon

.at which simple minds revolt, and for which .the ac.u~est.can ~m:ent

neither justification nor apology. The rule IS famIhar lD crImmal
jurisprudence that any act, however innocent in itself, becomes
wron!lful or criminal when done in furtherance of an unlawful de·

,sign. b But whether or not, in a particular case, an injunction will
lJe appropriate, and to what extent it shall go if granted, ~ill d~pend

-on other considerations than the mere wrongfulness or Illegahty of
-the act or conduct proposed to be enjoined. The right .of men. to
-strike peaceably, and the right to advise a peaceable strIke, WhICh
the law does not presume to be impossible, is not 9-uestione.d. But
if men enter into a conspiracy to do an unlawful thmg, and, lD or?er
to accomplish their purpose, advise workm~n to go upon a strlk~,

knowinO' that violence and wrong wi!! be the probable outcome, neI·
ther in law nor in morals can they escape responsibility.

The evidence establishes, and it has not been denied, that on the
21st day of June, 1894, the American Railway Union, in convention
at Chicago, declared a boycott against the Pullman palace cars, to
take effect after five days if meanwhile the Pullman Company should
not accede to' a proposed arbitration with striking workmen; that
the convention after conferr-ing upon the directors of the union juris·
diction over ail matters connected with the boycott, adjourned on
the 25th of June' that on the next day the following notice or order
was issued over 'the signature of the president of the union: "June
26, 18!.l4, 1 ~30 p. m. Boycott against Pullman cars in effect at noon
to-day. By order of convention. E. V. Debs,"-and that on the same
-day the following telegram was sent to the general officers of labor
organizations throughout the country:

"A boycott against the Pullman Company, to take effect at noon to-day,
has been declared by the American Railway Union. We earnestly request
your aid and co-operation in the fight of organized labor against a powerful
~and oppressive monopoly. Please advise if you can meet with us in confer
ence and if not, if you will authorize some one to represent you in this mat-
.ter. ' Address 421 Ashland Block. Euge!Ie V. Debs, President."

Pullman cars in use upon the roads are instrument~itiesof com
-merce, and it follows that from the time of this announcement, if not
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from the adoption of the resolution by the convention, the American
Railway Union was committed to a conspiracy in restraint of inter
state commerce, in violation of the act of July 2, 1890, and that the
members of that association, and all others who joined in the move
ment, became criminallyresponsible each for the acts of others done
in furtherance of the common purpose, whether intended by him or
not. The officers became responsible for the men, and the men for
the officers. While I do not accede to the proposition which was ad
vanced in Patterson's Case, for the purpose of invalidating or of
putting a narrow construction upon the statute, that a conspiracy
to commit a specified offense includes a conspiracy to commit any
other offense which may result and does result from an attempt to
commit the offense intended, the rule is well settled, and I suppose
well understood, that all who engage, either as principals or as ad
visers, aiders, or abettors, in the commission of an unlawful or crimi
nal act, are individually responsible for the criminal or injurious re
sults which follow the commission or an attempt by any of their
number to commit the intended crime or wrong. It is by the same
rule that co-conspirators are responsible for the acts and declarations
of each other in the furtherance of their unlawful purpose. Brennan
v. People, 15 Ill. 511; Hanna v. People, 86 Ill. 243; Lamb v. People,
D6 Ill. 74; Whart. Cr. Law, § 1405; 1 Bish. Cr. Law, 636; Hawk. P. C.
c. 29, § 8. I quote:

"Upon this ground [says Hawkins, supra], It has been adjudged that where
persons combine together to stand by one another in the breach of the peace,
with a general resolution to resist all opposers, and in the execution of their
design a murder is committed, all the company are equally principals, though
at the time of the fact some of them were at such a distance as to be out
of view."

"A man may be guilty of a wrong which he did not specifically intend [says
Bishop], if it came naturally, or even accidentally, through some other spe
cific, or a general, evil purpose. When, therefore, persons combine to do an
unlawful thing, if the act of one, proceeding and growing out of the com
mon plan, terminates in a criminal result, though not the particular result
meant, all are liable."

In State v. McCahill (Iowa) 30 N. W. 553, the court said:
"Where there Is a conspiracy to accomplish an uulawful purpose, and the

means are not specifically agreed upon or understood, each conspirator be
comes responsible for the means used by any co-conspirator In the accomplish
ment of the purpose in which they are all at the time engaged."

These defendants were the directors and general officers of the
American Railway Union, and had practical c0ll-trol of the organi
zation. They procured the adoption of the resolutions by which
the boycott of the Pullman cars was declared, and authority given
themselves to begin and control the movement. They put them
selves at once in telegraphic communication with the officers of local
unions, advising them of the action of the convention, and that no
Pullman cars were to be handled; bUt, it appearing very soon that
men who refused to handle Pullman cars were being discharged,
they determined to prevent the running of all trains upon all the
roads until the companies should accede to their demands, including
the reinstatement of men who had been discharged. Later the
Pullman strikers were abandoned, and only the re-employment of

railroad men i~siste.d on. As early as the 27th of June they sent
out telegr:a~s dlrectmg men to quit work if the running of Pullman
car~ was mSIsted upon, and unless discharged men were restored to
theIr places, and by the 28th it had become the distinct policy "to
get the. men out"; "to ~i~ up". or paralyze the roads; t9 promise full
protectIOn to all who Jomed m the strike' to denounce as scabs or
as traitors to the cause of labor, all who 'refused to go out, and' all
who should consent to take places which others had abandoned,
and later the form or substance of expression became: "All em
ployes of all roads will stand together"; "None will return until
all return." By this course the original conspiracy against the use
of Pullman .cars became a conspiracy against transportation and
travel by r3;Ilroad. Upon their own authority, without consulting
the loc.al umons! the defendants converted the boycott into a strike;
and WIth the aId of followers, some of whom stopped at no means
be~ween the drawing of a coupling pin and the undermining of a
brI?ge, whereby ~e? should be hurled to death, they pushed the
stl'1ke to the condltlons which prevailed when the intervention of
the court wa~ asked, and which, in the end, compelled the employ
me?t. ?f milItary force to re-establish peace and start again the
~tIvities of commerce. The evidence leaves no feature of the case
m doubt. The substance of it, briefly stated is that the defendants
in combination with the members of the A~erican Railway Unio~
and oth~rs, w~o were prevailec;I upon to co-operate, were engaged in
a conspIracy m restramt or hmdrance of interstate commerce over
the railroads entering Chicago, and in furtherance of their desiO'n
th . 1 ' b ,ose actIve y engaged in the strike were using threats, violence,
and other unlawful means of interference with the operations of
the roads; that by the injunction they were commanded to desist
b~t, instead of ~especting the order, they persisted in their purpose;
wltho.ut essentlal change of conduct, until compelled to yield to
superIOr force.

Much has been said, but without proof, of the wrongs of the work
men at Pullman, of an alliance between the Pullman Company
and the railwu;v managers to depress wages, and generally of cor
po~ate oppreSSIOn and arrogance. But it is evident that these
thmgs, whatever. the f~cts ~igh~ haye been proved or imagined
to be,. could .furmsh neIther JustIficatIOn nor palliation for giving
up a City to dIsorder, and for paralyzing the industries and commerce
of the country.
. ~1~ concl,usion in th~ ca~e on the information of the United States
ImplIes a lIke conclusI.on m the other case, tried at the same time
and upon ~e same eVIdence, wherein, by an information presented
by the re~elvers of the Santa Fe Railroad, the defendants were
charged WIth wr~ngful and. violent interference with the operation
?f that r?ad pendmg the .strlke. That they did interfere as alleged,
I~ establIsh~d. by !he eVIdence already considered. Though viola
ti0I!' o! t~e ~nJunchon of July 2d is alleged in the bill, the questions
of JUrISdIctIOn and of the construction and application of the act
of 1890 are not essentially involved, because, the property being in
the custody of the court, any improper interference with its manage-
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ment, it is well settled, constituted a contempt of the court's author
ity, as exercised in making the order appointing the receivers and
enjoining interference with their control. The decision, or rather
letter, of Judge Caldwell nas been referred to, but, while that recog
nized the right of employes to quit the service of the receivers, it
contained no warrant for intimidating or abusing those who were
willing to take employment, or for otherwise interfering directly, as
the defendants and their followers did, with the management and
operation of the road. The court therefore finds the defendants
(except McVean, whose case is held under advisement) guilty of con
tempt as charged in each of the cases. The same sentences will
be ordered in both cases, but it is not intended that they' shall be
cumulative.
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