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CHARGES AGAINST OFFICIAL ACTS OF JUDGE A. M. CRISTY
OF HAWAI

How~ovruru, Hawair, March 12, 1932.

Hon. Kexnerns McKELLAR,
United States Senate, Washington, D. C.

Sir: I inclose copy of charges that were made by me as & member
of the Territorial grand jury, to the other members, against the
illegal and intimidating acts of Judge Cristy.

Said charges are notated as to page and line in the copy of the
court recoxd in which supporting evidence will be found. This is
being forwarded to you under separate cover.

The Attorney General’s department recently sent out from Wash-
ington an investigating committee, under Mr. Seth Richardson, to
investigate conditions in Hawaii, and I understand that their ﬁndmos
will be submitted to the Senate of the United States.

Having reason to believe, however, from remarks made by Mr,.
Richardson to other res,ldents, that these charges, which were pre-
sented by me to the Department of Justice on February 26, will be
ignored, or at best receive an official coat of whitewash, I am for-
warding the data direct to you, not only for your own information
but for such action as you may deem advisable.

On February 25, a Mr. MacFarlane, one of Seth Richardson’s
assistants, telephoned to me, requesting that I make an appointment
to come to his office; this was set for the following day at 3 p. m.

[ duly kept this appointment, to be told on my arrival that they
were leaving “within the hour” for one of the other islands and that
Mr. Richardson therefore could not see me. He turned me over to
one of his assistants, a Mr. J. V. Murphy.

1 properly held, and Mr. Murphy agreed with me, that his official
duties being limited to an investigation of local police conditions,
I had better await the return of Mr. Richardson. I handed him,
however, a detailed copy of my charges, duly signed, and advised
him that T would call on’ Mr. Richardson and substentiate the same
at any time that might be convenient to him.

I might add that T have since learned that Mr. Richardson did
not. netunlly leave for the other islands until three days later; since
his return he has made no attempt to have me call, and has abso-
lutely pnored the faet that I have presented theqe charges, and
desire to pive corroborntive evidenee from the court records.

Mr. Richinedson tms now left Howaidl, having completed his “inves-
Cipention

I win, of course, noperfect abrnnger (o you, and believe therefore
thost 1T aliculd gave you detmle os to my atanding na o citizen in this
ol by e oon ooy nebivities noonn Amerenn eitizen,
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I was born in England in 1878, coming to the United States in
1896, and since October, 1906, have lived continuously in Hawaii.
I became a naturalized American citizen in 1908. During the war
I was unable to join the Regular Army, and therefore applied for
foreign service with the American Red Cross, and served with that
branch for one year in Siberia, where I was placed in charge of an
allied typhus-fighting expedition, having some 45 men under my
command, and taking a bath and hospital train into the interior,
traveling between Vladivostok and the Ural front, washing and
delousing troops and refugees, also visiting and giving aid to the
various prison camps along the line. For my services I received
citations from the Kolchak Government, from the representatives of
the various Allies, and was highly recommended by Washington
headquarters of the American Red Cross at Washington.

My services were given without pay, and in order to serve I re-
signed my position as cashier of the First National Bank of Hawaii,
a Government depositary. Upon my return in July, 1919, I was
elected a vice president and director of the First National Bank,
which position I resigned at the end of 1920, in order to enter the
life-insurance field.

During my 26 years of residence in Hawaii I have often served as
both trial and grand juror, several times being foreman of trial
juries, and in 1930 I served as foreman of the Federal grand jury.

I have always considered jury service as a civic duty, but I shall
not again serve as a juror, as I can not conscientiously take the solemn
oath required, when in my opinion, I see the law prostituted by the
very court which has been sworn to uphold the law.

As to my integrity and standing, I unhesitatingly refer to Thomas
A. Buckner, president of the New York Life, who is a warm and
intimate friend of mine, and who will, I know, vouch for my bona
fides.

My fight against Judge Cristy was not carried on single handed,
but many prominent citizens who served on the same jury agreed
with my stand, bitterly resenting his actions. Amongst them I might
mention Arthur F. Wall, president Wall & Dougherty (Ltd.); Robert
McCorriston, vice president Bank of Hawaii; Marmion M. Magoon,
local business man ; John Cliff, contractor; W. C. Laird, retired rancher;
Ralph C. Scott, manager Bishop insurance agency; E. E. Bodge,
vice president Von Hamm Young Co. (Ltd.).

This last-named juror was recently appointed a member of the
newly created police commission, serving without pay, and for that
reason, despite his statement that he was willing to serve and did
not seek to be excused—having voiced his objections to the high-
handed methods of Judge Cristy, was illegally and peremptorily
excused from further jury service, while we were still considering our
verdict and after all the evidence in the case had been heard.

This action on the part of Judge Cristy forms the basis of one of
my charges, the same being absolutely illegal according to our Terri-
torial laws.

Under separate cover I am forwarding complete copies of the court
records, and in the margin, opposite my various charges, I have
annotated in red ink the page and line where will be found supporting
proof of the same in the court record. 1 have also underlined in red
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That by arbitrarily and summarily refusing to accept our report;

That by his further charge to the grand jury after all evidence
had been submitted and discussed, and after we had been advised that
there was no additional evidence by the prosecuting officer, and after a
vote had been taken and a decision arrived at, of which he had been
advised;

That by the language in which said charge was couched and by the
attitude and manner in which it was delivered ;

That by his arbitrarily and summarily ordering an adjournment for
several days, refusing to acknowledge the protest of Juror Bodge who
advised him that he had been called into court to receive a report;

That by his arbitrarily and summarily refusing to listen to me
when T advised him that I had been deputized by the grand jury to
ask him to come and advise with us, simply stating to my objections
as to his attitude ““you have been adjourned until Tuesday”’;

That by his further advising and instructing us that the question of
manslaughter was not before us, and that we could not consider the
same;

That by his illegally and arbitrarily excusing Juror Bodge (who had
been appointed a police commissioner) from further service, despite
the statement by Juror Bodge that he did not desire to be excused and
was willing to serve;

That by his advising us that parliamentary procedure need not
govern our discussions and action;

That by his again arbitrarily and summarily adjourning us for twd
hours and refusing to accept our report after the foreman had been
ordered to present the same, and then had stated in open court ‘I
have nothing to report’”; and

That by his refusing to listen to Juror Scott, who expostulated at
this arbitrary adjournment, stating ‘“But, your honor, the foreman
was instructed to present a report’’;

That by his own admission ‘“this court refused at the last session
to receive and file a report, feeling that it was necessary for the jury
further to consider the facts and the law”’;

That by his veiled threat ‘“the deliberations of this jury are not
completely sealed from any investigation—so don’t for & moment go
under the misapprehension that there is no way in the world by which
matters which are pertinent to the administration of justice can not
be investigated and disclosed’’;

That by these and other acts Judge Cristy has violated my rights
as a grand juror.

This is written in no spirit of antagonism or personal animus;
I have always had and still have the highest respect for the integrity
and honesty of purpose of Judge Cristy, according to his lights; but
I also, imbued with the same principles and ideals, challenge the right
of any man, court, or tribunal to attempt to swerve me from my
strict and honest understanding of the oath that I have taken as a
grand juror, or to attempt to usurp and prostitute my rights as a
grand juror.

T bitterly resent what I consider to be a deliberate and unlawful
attempt on my rights as a grand juror, and further as a deliberate
attempt at intimidation.

I therelore serve notice on you, gentlemen, that after this case shall
hove been finally decidod by us, and said decision shall have boeon
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accepted by Judge Cristy, I shall request that I be excused from fur-
ther service as a grand juror in Judge Cristy’s court, as I do not feel
that I can give to the Government loyal and faithful service or be
further bound by my oath, when I see the court itself flagrantly and
deliberately, in my opinion, prostitute the very laws that it is sworn
to uphold. T also wish to advise you further that I shall, upon the
arrival of Mr. Seth Richardson, ‘the special representative of the
Attorney General’s Department in Washington, ascertain from him
whether it is legally possible for me to present these charges, without
violating my oath as to secrecy of grand jury proceedings, and that
further I shall attempt to have you gentlemen cited to appear as
witnesses to prove and testify to the actions of Judee Cristy to which
I am taking exception. °
Yours very truly,

RuporLprr BukrrLey.

I am disclosing none of the secret conferences of the or j
[ ] and jury, as
everything to which I refer took place in open court %Lnd hgxs %een
reported at great length in the local press.

AssociATION oF GrRAND JURORS oF NEw YoRrk Counry,

New Y ) 3¢

The Editor of the Panel: g e S
. Judge A. M. Cristy, of Honolulu, on January 26. 1932 practi
insisted, after it had desired to return “No }i)ill,’” t}?l)at’; ;;Laectgglrz
jury indict Mrs. Granville Fortescue and others for the alleged murder
of Joseph Kahahawai, one of five men accused of baving raped Mrs.
Thomas H. Massie, after which the grand jury returned an indictment
for murder in the second degree. Judge Cristy’s action has broucht
strongly to the fore the complete independence of the grand jury and
1ts importance in criminal proceedings. =

Defense attorneys will attack the indictment on the ground that
the judge exceeded his authority when he undertook to influence the
action of the grand jury. '

I'he right of the grand jury to refuse to indict, even in the face of
ample evidence of erime, when it feels that its sense of social or political
Justice as a cross section of the community has been outraged, was
clearly set forth by Mr, John D. Lindsay, former assistant district
nttorney for New York County, New York City, in an article on the
lirat pago of the March-April, 1931, issue of the Panel organ of the
Associntion of Grand Jurors of Now York County. The orand jury
Wi fanIml_‘ discussed in an oditorial in the same issue by r'ﬂ[‘lmmm‘x S
Iiln-u, associnte editor of the Panel, member of the statutory Crime
Commission of New York Stato from 1026 to 1931, and member of
the American Bar Awwocintion,  The New York Law Journal reprintod
M, Linduny's nrticlain full on April 24, 1081, and also publishoed that
dny n cotmoendstory aditorin, .

'l Muusio cnme In alvondy wonime edldbro,  Tho light on the indiet-
ment witl o n lnndmark in Amorlonn erbiningl |'|‘|'|iuin:||-lrl|u-u.

Undor the cireumntaneos T tako the Hhory of wending you horowith o
gopy  of Mareli-Apedl, 1001, lasus ol o 1-l|lvii|’nlli'n|| tonbnining
N Eadbway s Bigehly i ionn o netiolo abyont te roinat kbl powaors
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of the grand jury, which are seldom appreciated even by grand jurors
or lawyers. )

The Panel is published by our association without subscriptions
and without advertising, as a civic duty. It is distributed free to
about 7,000 of the leading lawyers, judges, prosecutors, criminologists,
penologists, police officials, editors, social workers, and others in the
United States, with many copies going abroad, and is on file at all of
the leading law universities and public libraries.

Trusting that Mr. Lindsay’s article will shed light on a little known
subject, I am.

Very truly yours,
ROBERT APPLETON,
President.

[From the Panel, March-April, 1931]
GraND Jury As THE ProrLE—A REPLY TO PrROFESSOR MOLEY
(By John D. Lindsay, former assistant district attorney for New York County)

Periodically since New York became a State of the Union we have had move-
ments to abolish the grand jury and have prosecutions for serious crimes originate
with informations filed by puablic prosecutors. England has had the same move-
ments since the reign of Henry VIIIL. .

What we need is not abolishment of the grand jury, but grand jurors of high
character, well informed upon their powers and responsihilities, unaffected by
political ties and willing to assert themselves by exercising their vast powers
with discretion. T )

In passing upon whether a prosecution shall lie the grand jury is literally
“government of the people, by the people, for the people.”

Prof. Ravmond Moley, of Columbia University, has recently returned to the
theme of abolishing the grand jury. With my limited space I can not undertake
to answer in detail arguments he has presented in thousands of words, but I may
say right here that I believe he does not have a irue understanding of the grand
jury as it has ever been in English hiscory, and as it could be now in the United
States.

Arguments for abolition of the grand jury are usually: .

The grand jury is a useless expense and causes unnecessary delay in the trial
of serious crimes because the grand jury rubber stamps what may be the wishes
of the public prosecutor in respect to whecher an indictment should be found,

The grand jury does not protcet vhe :nnocent from harassment . because it
can be induced by the public prosecutor to indict anyone against whom he may
have a personal or political grudge. :

The grand jury accomplishes nothing on its own acecount in exposing evils and
finding indictments, because it does not exert itself and proceeds only on the
advice or at the suggestion of the public prosecutor.

GRAND JURORS, NOT SYSTEM, AT FAULT

In fairness to those of that school it might be said that when the grand jury,
as is too often true, is nothing more than a rubber stamp for the public prosecutor,
it is wasting time and money, but no matter how supine the grand jury may
appear in any county of the United States it is always potentially the most
powerful instrumentality in our system of criminal law, and is the only voice of
the people in initiating or refusing to initiate prosecutions. Wherever the
grand jury system functions weakly the fault lies not in the systema but in the
ignorance or indifference of the grand jurors.

Shall we dismiss the police because they catch relatively few criminals and at
times become neglectful of their duties? Shall we do away with publie prose-
cutors because some are unable or unwilling to prosecute successfully criminals
who are caught? Certainly not, and neither should we abolish the grand jury
because its powers have fallen into disuse.

I'vom earliest times the grand jury has not been simply a factor in the prose-
autblon of erhininnls. It has stecd in the place of the public. It has embodiod
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the ancient concept in English law that no power on earth except the public

could say that a person should be charged with a crime. No king, no attorney

general, no crown counsel for the county ever could or can now charge a person

;\ixth a serious crime in England. That right was and is reserved to the publie
one.

GRAND JURY IS THE PUBLIC

I can not emphasize too strongly that the grand jury is the public, and reflecting
public sentiment, may refuse to charge a crime even though it has ample facts
upon which to bring an indictment.

The grand jury is absolutely independent. It is chosen from the people of the
neighborhood, nowadays the people of the county. The people, that is, the
grand jury, have the power on their own initiative to inquire into all crimes
committed within their neighborhood (county) and to say whether the facts
adduced are prima facie evidence of a crime, or whether the act should he treated
as a crime. The people of the neighborhood—the grand jury—have a right to
conduet an investigation into any evil conditions of a criminal nature among
themselves as the result of reasonable information derived from any source
whatever,

It was the attempt of the King to dictate to grand juries which hastened the
downfall of the Stuarts in England in 1688. The grand jurors of Middlesex in
1681 refused to indiet Lord Shaftsbury at the wish of Charles II, and when the
Lord Chief Justice berated them for their action he was taken before the bar of
the Hpuse. and warned never again to attempt to coerce a grand jury.

Ordmanly. the grand jury is drawn from ‘“men of character and position” in
the community. It is not merely a part of the court, as most grand jurors them-
selves belicve. It can accept or reject the admonitions or advice of judge or
public prosecutor. What few grand jurors know is that the grand jury can not
be dismissed before the end of its term.

CITIZEN MAY ASK AN INDICTMENT

The common-law power of the grand jury to investigate, of its own motion,
crimes triable within the county, and on information derived from whatever
source, Is crystallized in the New York State Code of Criminal Procedure, as was
set forth in the November-December, 1930, and January-February, 1931, issues
of the Panel, but what was not set forth in those articles was that any citizen
may present a bill of indictment to the grand jury and ask that it be acted upon
regardless of the wishes of the judge or the public prosecutor.

One of the earliest developments of the grand jury theory was that no officer
of the government should be a member. The grand jury represents the people, and
officials are jealously excluded. It is untrammeled by official connections. It
comes from the people of the neighborhood (county) in which the crime was
committed and from precommon law days has been ‘‘the people,” not an arm
of the sovereignty, in a criminal prosecution. It shares with the office of sheriff
the distinction of being an institution of the locality.

PREPOSTEROUS POWER FOR ONE MAN

To leave in the hands of a prosecutor elected or appointed by political favor
and in modern times too frequently the direct representative of a loeal politicai
dietntor, the exclusive right to suy who shall be haled to court for trial on serious
ohirges, or what evils shall be investigated or ignored, is too preposterous for words.

Those who applaud Professor Moley’s arguments in favor of abolishing the
griund jury do not comprehend the ultimate possibilities of such a move.

The Tl wookly edition, Junuary 21, 1082)
HONOLULU MURDBER (00A RGN NAVY IO IV UP THE ACCUSED
W eom our Now York aorrsapondent]

Alfbar i Cabilonet oonferamos, ol whioh o wiie dlvorgonae of oploion bhotwoeon the
Navy Dopnrtimont and the Dupaibinsnt of the Intorlor nppenrod, the Soorolary
Of Aho Bavy b ngroocd o Tasbriot the naval authortlos 1l ll'uurl Harbor (o hani
OveE b e oyt ol bios af the Torrlbory Ms Fortesme, Llewbonant Mawslo
ok Kl bwa Dloojanehels aooiisad of s inueder of L ol b, I\nlluhu\\'ni:
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provided that the Territorial authorities guarantee their proper protection before
and during the trial.

The Department of Justice in Washington is instituting an inquiry—to be
conducted both openly and by secret agents—into the existing condition of law
enforcement in the Territory, but it appears improbable that any results will be
available for at least six weeks. A group of Honolulu business men has persuaded
members of the legislature to petition Mr. Lawrence Judd, Governor of the
Territory, for a special session of the legislature to discuss crime in the Territory.
They appear to be moved by the fact that a large number of hotel reservations
for the winter season have already been canceled because of the publicity given
to conditions in the Territory, and to fear that unless it can be shown that some-
thing drastic is being done the tourists business will suffer heavily.

FUNCTIONS OF GRAND JURY—BILLS THROWN OUT AT O1.D BAILEY

At the central eriminal court last week the grand jury threw out the bill for
murder against Joseph William McGowan, 20, french polisher, who was ecom-
mitted for trial from Old Street police court charged with the murder of Florence
Emily Gamman. The grand jury returned a bill for manslaughter.

The grand jury also threw out the bill for murder against Dorothy Moore,
23, cook, who was committed for trial from Croydon, charged with the murder
of a newly born child. The grand jury returned a bill for infanticide.

The recorder (Sir Ernest Wild, K. C.), in discharging the grand jury at the
conclusion of their duties, said they realized the great importance attached vo
their work. They had shown their discrimination by reducing two charges,
thus showing how greatly the liberty of the subject was maintained by the grand
jury. The recorder added that grand juries protected our liberties and made
our administration of justice the admiration of the world.

SurpLEMENTAL INsTRUCTIONS GIVEN TO THE TERRITORIAL (GRAND
Jury on Fripay, Janvary 22, 1932, By taE Hon. ALsBErT M.
Cristy, Jupce oF THE SEconp Division, First Jupiciarn Circuir
CourT, TERRITORY OF HAawall

(At 3 o’clock p. m. Judge Cristy and the court reporter entered the
grand jury room.)

The Courr. I understand you want some instructions and charges
as to matters of law?

A Juror. Yes. There was some question about the wording in
this indictment for kidnaping, whether it must be by “force and
arms.” The question—there has been no evidence to show there
were any firearms or that there was any force connected with this
man being taken into the automobile.

The Court. The court instructs you on that, that that is the
technical phrase in the law. That does not in any respect necessitate
actual evidence of firearms in that sense, and force may be force in
the sense of coercion or force in the sense of a tussel, so as far as the
technical wording of the indictment in that connection it is the
opinion of the court at the present time that language is quite proper
in connection with any matter of this character, if the evidence is
sufficient from credible witnesses to indicate that the crime of kid-
naping has been perpetrated in the community. So that answers
your question in that respect. Is there any other specific question
of law the grand jurors would like tg have answered?

A Juror. On the penalty;in 1915 1t says five years for kidnaping.
That was extended later.

The Court. The penalty has been extended. Of course the ques-
tion of penalty is not a matter that you need to worry about. It is
life or any number of years, in the discretion of the court, subject to
the usunl executive handling of it.  Any other matters?

Il-'
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A Juror. There is one more question. The indictment calls for
four names. Any of those names can be deleted?

The Court. The question there is a question of general character
as to the duties of grand jurors on evidence that may be presented
before them of a credible character. If there is prima facie evidence
to indicate to the minds of an ordinary cool-headed individual that a
number of persons by various methods throughout the transaction
of the perpetration of a crime have been connected with it, that is
sufficient, and the question of degree of culpability may be safely
left to a trial jury. Do not confuse that in your own mind. '

In sitting as a grand jury, the primary purpose of the grand jury,
as expressed in the original charge, is, in the first instance, to prevent
malicious or frivolous charges being brought against innocent people;
and the second part of your duty, however, and the graver respon-
sibility, is that every person who by credible evidence has been shown
to be connected with any crime, that is violation of any statute of the
Territory of a criminal nature, has been shown to be committed and
by credible evidence of parties they are shown to be connected with
1t, if 1t is shown the charge is not frivolous, that those persons should
be compelled to stand their trial in the ordinary course of regular
procedure. The duties of the grand jury have been so performed
when they so present the matters to the court. They have thereby
protected innocent people as to whom no connection has been shown;
they have prevented such people from being put to the expense and
disgrace of a trial. On the other hand, in connection with the general
duties of grand jurors, let me again remind you in a cool, unim-
passioned fashion, without any desire to interfere with your discre-
tion as representatives of the community, let me remind you of those
things in your oath, that you should present no one through envy,
hatred or malice, and, on the other hand, you should leave no one
illnpr?senbed through fear, favor, affection, gain, reward or hope
herefor.

These are the responsibilities which the community, by drawing
you as grand jurors, has placed upon you, and in that same connection
they have not suggested you should search for any fanciful defenses
for those who have been indentified with a crime that has been com-
mitted to your satisfaction on credible evidence, and they should
answer therefor, and their guilt or innocence be determined by a
trial jury. What may be done as to defenses, which are personal to
persons accused, the grand jury is not concerned with, after they have
convineed themselves by the testimony of witnesses who have been
,n'mlm-ml here, whom they believe to be credible, that a crime has
een committed, and that persons identified with that crime by the
festimony of those credible witnesses are persons who should answer

in the usual course of orderly procedurs, when that duty has been
performed,  That is what you are here for, to be a part of the judi-
cinl wtrueture, and if you will view your duties along those lines I
think you will find yourselves in very little difficulty. Are there any
other quentions! - '

(Claurt aned conet roparter rebire,) .

Ghudge Cleinky nnd the court roporter reentered the grand-jury room

wb U0 o'eloelTp m)
Flio Clave, Undor the stntute i s provided that the court may
nEany L 3 noosssity rogpron, Tuethor chasge yon upon your daties,
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From information conveyed to the court by your foreman at the
court’s request that he thought you were about ready for a partial
report the necessity presents itself to the court to, in very simple
language, further charge you upon the situation in the Territory of
Hawail in regard to crime in general, and in connection with your
duties. I do not want any juror under any circumstances to feel that
this court is interfering in any respect with your conscience nor with
your deliberations or conclusions on facts, but perhaps the structure of
the criminal procedure might be placed before you for the enlighten-
ment of those of you whom the court will ask to think it over—the
protection of the grand jury required by the Constitution I have
explained to you. In other words, for the protection of innocent
people against the hasty action of single individuals a grand jury has
been used by the common law and adopted by the Constitution in
our procedure here. On the other hand, that structure is not intended
in any way to suggest that matters of guilt or innocence in the strict
technical sense, conviction and punishment, should be tried out and
determined by the grand jury.

A grand jury’s function is quite preliminary from the standpoint of
the community, and it is a very careful and serious situation that the
grand jury has to face in connection with the administration of crim-
nal law, and I want to be sure that in connection with the information
given to the court that you gentlemen realize and thoroughly study
over the conclusions and after effects, not on single individuals who
may or may not have taken the law into their own hands, but upon
the community at large, and the further administration of orderly
criminal jurisdiction here; that in your conclusions and presentments
and your failures of presentments you will understand and take the
full responsibilities upon your shoulders for that result in connection
with crimes that you may have been recently considering. The court
desires you to connect that duty with the administration of all crim-
inal statutes here in the Territory, the after effects that may flow
therefrom, and, after taking that into consideration, your action
thereon, after full and careful and quiet consideration with your own
consciences, the results are then presented to the court.

The court at this time is not prepared to receive a report, but is
going to ask each one of you jurors that whatever proceedings you have
had before you, and whatever you have considered, that you take that
matter with yourselves, with the usual caution of disclosing the same
to others, and reflect upon it, and reflect upon the consequences of
any actions on your part. The primary question before the grand
jury is, first, Have any of the statutes of the Territory been violated;
has a crime been committed as defined by the statutes, not as defined
by individual men? If credible evidence is produced before you,
there is but one conclusion on that. If the evidence produced before
you is not cretlible, that is another question entirely. After you have
determined in your own mings as grand jurors whether a criminal
statute of the Territory has been violated and a crime has been com-
mitted, the only remaining question before you is: Has credible
evidence identified those who are prima facie responsible for that
cerime? The question as to whether they should or should not be
convicted, from the matter of personal considerations, the question
of whether from some inner feeling of your own you might feel you
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might have committed the same thing, is not the uestion
whether you committed i, or I commit%éd it, if a crigle has bza:r?(g)ﬁ?
mitted we do it with the laws that are there to be administered before
us. Whether or not we shall suffer punishment therefore is, first, with-
gi) “t;};s question of ‘conviction, and, second, a question of executive
So, the structure of our Government is. first from th i
of the grand jury, to find as to whether & crime has beenecsotr?lrrlgirz(t)gcllt
and the perpetrators thereof known, and the rest of procedure is
orderly and proper trial, with such defenses as may be permissible
to be admitted and considered by the trial jury, and the question of
whether or not the perpetrators shall be punished is a question within
the executive power of the Territory. If a crime has been committed
and the identity of the criminals known, that is, criminals in the sense
of the technical provisions of the law, and the grand jury for reasons
refused under their oath to present an indictment therefore. I present
to you the question of anarchy in this community. Are y’ou willing
to take the responsibilities for that situation? You know our racial
structure. Whether that is involved in any particular case and in
the particular case before you is for your consideration, and not mine
But, really, gentlemen, it is a very serious situation which I want
you not to act hastily on, and to reflect upon. If there is any juror
who can not_conscientiously carry out his oath of office, he s}iould
:;(a;srlgnr immediately from the grand jury. We are emba’rking upon
“m(].:_yycx)llclcg(s)sary tour of duty. It is one that I do not relish any more
[ will ask the grand jury to stand adjourned unti nj
at 10 o’clock and return for further cJonsiderat;ion1 Epuoeid&l};r?x?;tﬁ:g%
%e:i,cﬁgecli be'fl(‘)ﬁe you. You are excused until Tuesday morning at
pr(';ceedicn{és. ere are the usual restrictions as to the secrecy of your
Juror Bopar. Do I understand you are not accept i b
. The Courr. There has been not)I;ing presented ‘ég trlrrlleg. th’i‘shge(l;)(c))lllf'z
refuses to accept any further report until the grand jury deliberates
’f l‘ll‘t}l(\[‘ upon matters of serious import to the Territ;ory~ After
Puesday I will talk to you. I will ask you to seriously deliberate
: l1 ‘]::‘n 16 until you return for your deliberations at 10 o’clock on Tuesday

(Judge Cristy and the court reporter retired from the jury room.)

SurrLeMeNTAL INsTRUCTIONS GIVEN TO THE TERRITORIAL GRAN
Juny sy tue Hon. AuBert M. Cristy JUDGE OF THE S;col\ID
Division or tae First Juprerar, Crrourr Courr, on Tuk =
JANUARY 26, 1932, a1 10 O’cLock A. M. : i
The Counr, Before vou bogi r deli i i i

I you begin your deliberations this mornin
there nre two or threo mattors that the court desires to call ¢ :
nl!mttlunl The first: mnttor is, the court has l'eceiv;ad sincle t}(l) ylour
sowslon of the grand lilll"\' N communieation from the police co ey

Mo st was cronted hy nn ne signed wubscquent to vmﬁ" l&qntlmls—

ong dnforming the court that M, Bodgn has been appointed kto 810;(;

tomimission wnd s nocoptod i, and muggested the impropriety of
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a commissioner on that body further deliberating as a grand juror.
The court has communicated with Mr. Bodge and has informed him
that the court feels the same way, that Mr. Bodge, as a person,
might be subjected to considerable criticism in occupying both
positions, and I am_therefore prepared to excuse him from acting
on this body. So, Mr. Foreman, if you will note on the minutes
that Mr. Bodge has been excused.

Mr. Bopce. I would like the other members of this jury to under-
stand I am not trying to evade any duty. I am perfectly willing
to serve on this jury. I am not claiming any exemption, but the
judge has ruled 1t would be improper for me to serve on both of
these bodies, and I should like to say I did not know this appoint-
ment was going to be made. The first 1 knew of it was after the
court adjourned on Friday. I was not conferred with at all, and
when I conferred with the governor later he said he had tried to
get me but was unable to do so. I want it understood that I am
not trying to evade any duty.

The Court. The court understands that, and I think your fellow
jurors understand that. It would be a matter that would be improper
if it came up with any individual, and it came up after the court ad-
journed the jury until this morning, so I think the matter is completely
clarified as far as the jury is concerned and as far as the court is con-
cerned.

Juror Bopae. I want to have it understood that I am perfectly
willing to serve.

The Court. The court understands that.

Trurther, gentlemen, there are matters which the court, under its
prerogative as taken last week, further wishes to charge and instruct
this jury. Incidents occurring outside the grand-jury room and before
your consideration of the present cases began, indicate to the mind
of the court the possibility that one or more of you entered upon
the grand-jury session in the matters now pending with your minds so
fixod and determined on personal views of law and fact that you were
prepared to prevent any indictment in matters now pending so far
as you are able to, notwithstanding what the evidence might be
and notwithstanding what the court should advise the jury the law
might be.

This is said without any accusation on the part of the court as to
any member of this jury that you in any respect were deliberately
holding the laws and the court in contempt. I am not making any
such accusation. However conscientious the decision on those matters
might have been, the court is not attempting to criticize that situation
in the mind of any particular juror, but the law applicable to any case
presented before you ordinarily is explained by the prosecuting
attorney. If there is any question about it, the instructions of the
court as to the law are final, so far as you are concerned. In other
words, you are the judges of the credibility of witnesses and the exist-
ence of prima facie facts, but the law you must take from the court to
be the law, notwithstanding what you, as individuals, think the law
is or should be. Any juror who is unwilling to follow the law of any

case as propounded by the court because of any fixed idea, however
conscientiously arrived at, has but one honorable way of meeting
such dilemma; that is to make his conscientious difficulties known to
the court and be excused from this body.
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So, right here, gentlemen, I want to emphasize if that situation
does exist in the mind of any juror, that by reason of his conscien-
tious convictions he is not prepared and has not been prepared or
is not now prepared to take the law from the court and apply it on
the facts before him then the court is willing to excuse any such
juror Wlthoub attempting to criticize the juror for his own opinions.

Juror BukeLey. As far as I am individually concerned, from the
very beginning of my listening to the charge of Judge Davis, from
the time I took that oath, which I have studied over and over again
from the instructions which I have studied over and over again 1
have been imbued with no idea but to take out of my mind angrthi,ng
I heard prior to the time the case started, and I have been actuated
by nothing but the solemn oath I have taken and the instructions.

The Court. The instruction of the court is, therefore, gentlemen
that if you have found yourselves in that curious dilemma which
:ﬁznfétlmis.happens v(gl?h ?Ille conscientious citizens of the comx;aunity

ourt is prepared in the same way t , j ith
the situation as I have outlined it. T R
] Further, upon the duties of the grand jurors, under the taws of the

Territory of Hawaii no man may legally take the life of another
except in legitimate self-defense, unless he be an officer of the law in
the performance of a duty requiring or justifying such action. No
person can invoke the law of self-defense who has created the diffi-
culty by his own illegal acts. That is, if I, not being an officer of
the law and in the performance of my duty, without authority, seek
to deprive another of his liberty, 1 can not justify the killing of such
person in order to prevent his regaining his liberty.

_ Under the laws of the Territory the taking of human life by private
citizens, in the nature of a lynching or its equivalent, is prima facie
murder. Under the statutes of the Territory of Hawaii all who
tnke part in the commission of any offense or being present, aid,

incite, countenance, or encourage others thereto shall be deemed
principals therein. Any person who himself, not being present in
the commission of any offense, abets or aids another in the commission

of such offense, or encourages or hires another, and in pursuance
thereof the offense is committed, shall be deemed an accessory before
the [act to the commission thereof. The statutes further provide—

uyery person concerned in the commission of an offense, wheth i
ed i a sher he direc

oommits the net constituting the offense, or, being present, ’aids incites coﬁfégz
:u;u':ﬂ-n (I:r :-;::l=|}|i1"zllg<-sl:|;lnq:I.:wr thereto, is accessory before the fact to the cémmission
hoerenl within the definition of section 3918, and may be indi ied as i
b b diveetly commitied the offense. . il R e

; ;
‘ Ii 1:1 thor, where it appears that two or more persons have conspired
ogathar to commit o felony, such as : ki i
B O et s o211 foroe, acd i futiiisncs thascaf on of
¥ o piracy 18 still in foree, and in furtherance thereof one of
Do o nlor s ills j i
: i .|| Kpira altlm,l lutnwn or unknown, kills another, the offense is
purdar in wueh ¢ «\an ne many bo justified by the law, and all con-
upleators in that oflense would bo indictable for the crime of murder

Murdor fn the killing of | i :

foof pny humpt helog with malice aforethought, with

ooty Justitiond p / /G of dineses hi et
w mulnmlj titontlon, or extenustion by Inw, nnd is of two degrees, the first

What the aot of killing another i proved, dwlice aforothought
shall L ‘u'nul_npnml, and the borden slindl vost upon the jinety who
poiniind e Wlio Bl Lo whow thad B did nob oxdat, o w lognl oxtoninm

L
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i justification therefor. The proofs of the justification or
gﬁ%nzgti]gstogcproof of malice aforethought or the absence thereof is
& matter for the trial jury and not for the grand jury.

The court has requested the prosecuting attorney to present before
you for your further deliberations three indictments, one for first-
degree murder, one for second-degree murder, and one for kidnap-
ing, under the instructions given this morning and the instructions

i ofore. ) "
gl‘{lg}?ehjf:; rf)om will be closed and you will proceed with your further
deliberations. Before so doing may I ask you gentlemen, as repre-
sentatives of the Government and the community, to lay aside aldl
race prejudice, to rise above such trivial or personal matter;, ailn
apply yourselves coolly and impartially to the question of whether
this Government shall exist, and how it shall exist. )

Juror BukrLey. May I ask one more question, as a matter of in-
formation? Is it not a fact that on Friday we were adjourned by

: the court?

OI(’iIfﬁeOEOURT. The adjournment was by order of the court.
Juror BuxrLry. And we did not take a recess. ' 1
The Courr. The court ordered an adjournment to this morning at
b ,
10J?11(‘}(1)(1)'c]l§.U.‘7ELEY. Would it be possible that you make a s?taternent
to that effect, as the newspapers seem to have it differently?

The Court. The court is not responsible for any statements ap-
pearing in the newspapers, but this is a proceeding in open court this
morning. I notice members of the press are here. There is 11110
reason why the fact should not be known, as it is known, that the
court upon its own mobfionfontg‘rlday agjourned this grand jury to

0 o’clock this morning for further procedure. ) / )
10’J?h(;) court room willgbe cleared and the grand jury will resume its
deliberations.

SupPLEMENTAL INsSTRUCTIONS GIVEN T0 THE TERRITORIAL GRAND
Jury By THE Hon. ArLBerT M. CRrIsTY, JUDGE OF THE SECOND
Division oF THE First JupiciaL Circuir Courr, TERRITORY OF
Hawarr, on Tuespay, JANUARY 26, 1932

(At 10.55 o’clock a. m. Judge Cristy and the court reporter entered
the grand jury room.) :

The Corlmfg I understand you have some questions of further
instructions? )

1 A Juror. Yes; your honor. The question has come up by one of
the jurors whether we have the right to reconsider what we have
done Friday. ) o )

The COUI);T. My instruction to you is that thisisnot a parliamentary
body. At any time when 12 jurors are in agreement on bringing
in an indictment and so vote, the indictment 18 ready for returning
to the court. This is not a matter of putting motions or who put them
or parliamentary tactics. It is primarily a question of deliberation
by the jurors themelves. )

yA JU]ROIL In view of the fact that one of the jurors has been taken
awny from us are we entitled to continue with the primary problems
put bofore us, especially as there was no legal notice given the court?
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The Court. So long as there are more than 13 members of the
jury present who have heard the evidence submitted before the grand
Jury, the grand jury is still a legal body to return such indictments as
are before them upon the evidence, and as are justified by the evi-
dence. The withdrawal of a juror is not the same as in a trial jury,
where there are only 12 to start with and there must be 12 to end
with. The absence of a juror who heard part of the evidence at the
beginning of the presentation and by wunavoidable conditions is
excused by court or foreman from the next session, would not pre-
vent deliberations by the remaining members of the grand jury upon
that matter, so long as there are at least 13 members of the jury
present, and the 12 jurors who heard the evidence throughout agree
upon an indictment, that is sufficient as far as the legality of the
indictment is concerned. The situation that arose as to Mr. Bodge
is & matter that neither Mr. Bodge nor the court nor the jury had
any prior notice of. If it had been known that he was under consid-
eration, and, if appointed, would accede to the appointment, of course
that excuse would have been made prior to the original session, but
the fact that he has heard part of the present proceedings and is
not with the jurors now, that is immaterial from the point of the
present proceedings. ;

A Juror. If we had several indictments to work on and a vote
has been taken on one, is it possible, after recording that vote, to
reopen the matter and vote again?

The Courr. The court has resubmitted the question to you on the
{uestion of three indictments, so as to the question of consideration
and further report to the court it is enfirely an open matter for the
jurors themselves. It is not a question of reconsidering, because
from the standpoint of law until the matter is reported to the court
in open court and that report filed by the court there is nothing
finished, and the grand jurors can take many ballots before arriving
ut n final result which the court accepts and files. Does that clarify
the issuoe or can I state it differently to you? The question is not
closed until the report is presented and filed by the court. The
matter is still open, and before the grand jury, until that report is
in. 8o it is not a question of parliamentary tactics. It isa proposi-
tion purely and simply at any time prior to the final report to the
court that there are 12 jurors in agreement on the question of
indictment, and those 12 jurors signify their assent to the indict-
ment,

There are three indictments left with you now, whereas, I under-
mtand, you had only two at the last session. First, in the matter
of ndditionnl evidence, if there is any point in the evidence on which
tho furors want further light, reexamination of s witness who has
hoan belore you, it is always permissible to notify the prosecuting

nbtorney of that fuet, if ho has the evidence, to present it. As to
the form of the indictments themselves, if the grand jury report,
for lnwtance, an indietmont of socond-degree murder, that ends the
donmldorition of the matter of firnt-degree murder, because the one
Inoludes or oxcluden the other, If an indietment for first~-degree

e s roturnod, thint ends the considerntion of the second-degree
srder, wo Ion orime e ineluded op oxeluded by ono, the return of
e I wuflictont,  As far as the Indictient for Kidiaping is con-
oviid, bhnd doos ot oome within the elinrge of inurder,
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A Juror. Some of the jurors have been censuring the foreman for
reporting to you IFriday.

The Courr. The foreman did nothing that he was not required
to do by the court. What happened was that the foreman, upon
announcing to the court that the report was ready, was asked whether
or not an indictment or true bill was ready. Upon answering in the
negative the court announced to the foreman that the report would
not be received, so that the grand jury could, after cool and calm
reflection, have time to consider it, so there would be no question
that the matter had been calmly and coolly considered, and the
court adjourned you until this morning.

In closing, let me suggest that as a matter of both law and common
sense, if there is any hidden or open idea in the mind of any juror that
this court has any desire to coerce the minds of this jury, let me
suggest to you that this court is under a duty just as solemn as the
jurors, and that the jurors shall not usurp the function of the court.
The grand jury has just one duty, which has been fully explained.
and under no circumstances can the court sit idly by. The executive
has obligations which the grand jury should not allow themselves to
usurp, any more than the court can usurp your function as to whether
there is credible evidence submitted to you to return an indictment.

Further, let’s get down to common sense on the situation. You
are all religious men, as T know, and God has not left this world for
an instant, and if you will sit with your God and your conscience
under the evidence, your duties will clarifly themselves in your own
minds.

A Juror. I think the question was whether we proceed with a
further indictment or reconsider those points in the past.

Tho Court. The question is the consideration of the indictments
before you. It is not a question of reconsideration, it is a question
of whether or not 12 members of this jury are in agreement on any
of the forms of indictment presented before you.

A Juror. We voted on a couple of them, and I insist the foreman
was instructed to report to the court, and I thought that was finished.
He reported to you in your chambers. Have we the right to bring
in a bill or no bill?

The Court. The court is not coercing your consideration of the
facts. I do want to clarify the situation of last Friday. No matter
is finished by this grand jury until a report is received in open court
and filed, and this court refused at the last session to receive and file
a report, feeling it was necessary for the jury to further consider the
facts and the law, so there is no finished business until the jury is
ready to make a report in open court and the court receives and files
that report. So the matter is before you on the evidence that has
been formally submitted, or, on additional evidence, if there be
additional evidence desired. That work will not be finished until the
report is ready to be filed. If you have reached a conclusion before,
that matter is back to you for further consideration, and the thing
will not be finished until your report is received and filed.

A Juror. The record of our minutes would have no bearing on the

matter?
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tugl}elag Courr. No bearing whatever. If the indictment is re-

A Juror. Your honor commented on our being God-fearing
ggd 0oft 11111’001!1gence and c;)mmon sense. It seems to glefe%fll;tl;burrrllggl{

r oath as jurors some of us ;
ev'si(}e o(tjxr s g e G do not seem to understand or purposely

"he Court. Those matters T will have to leave with i

own consclences, Frankly, this is a thing for your inforr}rrl(z);zi(l)lli yzflil(i.
you will please not take it as a threat from the court, but a thing
you are entitled to know. The deliberations of this ’jury are not
completely sealed from any investigations; that if it appears from this
court on proper motion that there has been g situation requirin

actlon by the court, the court can require evidence to be taken as t%
what transpired in the grand jury room. So, don’t for & moment oo
under the misapprehension there is no way in the world by whigh
matters which are pertinent to the administration of justice can not
be investigated and disclosed. I am not saying that in any way for
the purpose of attempting to coerce you, but so you may understand
that the grand jury is a body for one purpose and one purpose alone

that is to listen to the evidence and perform the duties necessary
under the evidence, or notify the court that the evidence is not sufﬁ}:
clont to sustain the bill as laid down by the law. I think that is the
purpose, and if you will fearlessly accept it and calmly consider it

you will be able to finish your deliberations. ,

A Junror. After listening to your instructions, the vote we took
this morning for reconsideration was unnecessary"?

'l\'lul\. (’mrn'li.‘ TApparently. .

A JUror. What I understand we have before this o j i
three indictments, one for murder in the first deoréle}al lsogéaf]?);l rJr}ggrdéls*
in the second degree, and one for kidnaping and this grand jur
I Lo proceed with those three indictments? = i

The Covrr, Exactly. .

'.’\‘ -ll'll‘ul\'. We voted on two of them. Do we have to vote again?
The Courr. If there is further deliberation and after further con-
sideration some decide to join with the majority or the minority, that
I up to you. Those indictments are here and just as much alive
s they over were when you first began to sit, and what is to be done
With them is not finished until the final deliberation is ended and
the consideration of this morning, together with any other considers-
bion that may be necessary, is ended, and your judgment this morn-
g In enllod upon as clearly and distinctly as yoijn‘ judgment Iast
IPldiny.  Tn other words, this is a new day, and if further reflection
on the evidence before you and instructions as to the law have altered
the fudgment of any juror as to what his duty is under the lcircum-
stincen, ho should record that deliberate judgment this morning
||;{;|| 'Iu 1 |-|ni||3|‘|lv nnd frankly as T can state it,bI think 3

dirion wo voled n “no bill”? § :
\'nllul ERR s Tou bill"" on all three charges, should we

The Covwr, The question of indie 3
e ovnn, The |.«I. ks [ indictment as to manslaughter has

W Do 7T TR Y
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A Juror. One thing, that just raised another point. I understood
from Mr. Wight that the submitting of these indictments was made
a matter of convenience to us; it was the grand jury’s province to
bring an indictment on some count, and this was more or less to save
time. If they decided on manslaughter or murder, he would have to
draw the indictment. Now you mention we have three. Should the
jury bring in a “no bill” on that count and we adjourn to another
day? :

The Court. That depends on the evidence. If the county
attorney informs the court of evidence which would only substantiate
an indictment by the grand jury on the matters before you, this
grand jury would have to stand the charge as being derelict 1n its
duty.

AyJ UrOR. In case the grand jury is discharged, has any member of
the grand jury the right to show the records as to how he stood, as a
protection for himself and the community in which he lives?

The Court. The only answer I can give to you on that is that the
community and the court know that it requires the vote of 12 men to
bring in an indictment, and if, for reasons that are legitimate and not
within the instructions the court has given this jury, the jury is
unable to get 12 men to do what might thereafter appear to be a
miscarriage of justice, the juror will have to content himself for the
time being with the fact and the knowledge that the community has
not gone insane, and will recognize the fact that there are some on
one side and some on another, and any censure that might be raised,
if censure was necessary, which the court is not indicating any opinion
on, it would be of course directed toward those who had committed
the censorious act. Whether ultimately the facts as to the sheep and
goats, if that condition prevailed, were opened, is a matter for time
hereafter to tell and not for the time being. It is a law in the
jurisdiction, Mr. Fernandez, which perhaps you have familiarized
yourself with:

Any grand juror, or any person who shall appear before any grand jury, and
who, after being sworn according to law as a witness before the grand jury, shall
afterwards divulge either by word or sign, any matter about which the witness
may have been interrogated, or any proceeding or fact the witness may have
learned by reason of being a witness, shall be guilty of a misdemeanor, and, upon
conviction, shall be fined—

And so forth—
Provided, however, That this chapter shall not apply to persons required before a
judicial tribunal.

Perhaps that statute may inform your minds on the matter before
you. Any other question on the matter of law?

(Judge Cristy and the court reporter left the jury room at 11.20
a. m.)

(Judge Cristy and the court reporter reentered the grand jury room
at 12 o’clock noon.)

The Foreman. T have no report to make. )

The Courr. The grand jury will be adjourned, to reassemble this
afternoon at 2 o’clock. )

A Juror. The foreman has been requested to submit a report
from this jury, and you have been brought into the room for that

purpose.
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The Courr. The foreman re orts h
4 i ehasnor
will resume at 2 o’clock this afpternoon. iR LR

(Judge Cristy and the court reporter left the jury room.)
A. M. Crisry, Judge.

In th ireui : o g :
”nwaii.e Circuit ?ourt of the First Judicial Circuit, Territory of

Territory of Hawaii, #. Grace Fortescue, Th i
B , Thomas H. M
J. Lord, and Albert O. Jones, defendants. No. &siLTégl(lw&rd

] TR
Proceepines 1N Re MoTion To Dismiss anp MoTiox o QuasH

The motion to dismiss the complaj i
. T . ; ! plaint and motion to
i:‘lf_hl(,tmenb in the above entitled case came duly on for }?elt]zill‘isr}:g t(})lg
Ml 1((:}}:,‘ Jnr}unry 29, 1932, at 1.30 o’clock p. m., before Hon. Albert

o T l-bt)é’ j};dge of the second division of the aforesaid circuit court
" u.;: y S, Ulrich, Esq., special prosecutor, and Griffith Wight, Esq i
F('pul,'_ylg,n/’_y‘ and county attorney, appearing for the Terri?:or},f and
"J.un \f.u. Ihompson, Ksq. and Montgomery E. Winn, Esq. of the

rm o Messrs. Thompson & Winn, appearing for the defendants

r;l\‘lnd (t,hu following proceedings were had : ’

e Courr. Before the proceedings get under way, ti i
:"nl.ur and file as the court’s Exhibit A a full transcri}%’ oflgh((}zoilllqutt;:;g}
ions and proceedings of the court in connection with the grand jur
uluhlllnu‘l"cru it p%"t of the file of Criminal No. 11891 N Py

r. WINN. With your honor’s and counsel’s cor i
t“'l‘)lmm;l‘lt both motions at the same time. = SR o e

Lhe Courr. The court will insi i * dismi
lw;\l;” ol i rt will insist upon the motion for dismissal

. WiNn, We feel the members of th j

e grand jur
mllhpu'nnml hore, 21 of them, I believe, and ?hey agéllgu§§Z:s 1;1(13211:
;1. ol l,m}-nl,_nml wo fce_l the correct order of procedure would be t;o
imve the n,ulu-l.nmnl_:, which was rendered last attacked first and these
w"lll“ihm(“'m # ('.(Hllv,'(!il;('m(‘,e can be very easily served in that ’way
1he Counr, Public husiness will proceed with o ispat
B C b usin od - greater dispatch by
‘I“h‘“",lf“il;.ymn irst motion., The court is ready to hear the motion
Ar. WInNN, Exception. We feel in thi |
INN, Iixception, W 1s matter the def
lnﬁtu nojudiced by the action of the city and c?)ugt;nda?égirllle&v’:
ull lrr; in refusing, after it had at its disposal all of the informati):)n
Whieh it subsequently presented to the grand jury for the grand jury’s
sonslderation—as your honor doubtless knows, on January 8 threeyof

the dofondants woro arrested. O i
. , stoed, tl
dolondnnt wis nrrostod, ph 5 SR day\ e Bt

Wo onn believe the nowspapoer reports that i
Apaper | s 1 were publi
iml Chne nndd l,h‘u purported statements made by Mr. ,Togcs);;?lelil/lrzt
;n,*l.um-un, the eity nnid county nttorney’s office from the Sth and 9th
ol dnnuary lind ll of the information which was required to properly

urum-nl Pho sontber (o il prand jury,  During tho two woeoks’ period
hioh alapod hotwoon the wrrest of the defondnnts nndl Ifn'\l n""ql"mt(
Wit of this minttor 1o the prand jury, nn wo hinvae pot rlﬂl"lll ilz;‘(])l ¥
W EE, ol that fnot osnlie undispinted, that thoge um;«-nl'ml lillll

|-



20 CHARGES AGAINST OFFICIAL ACTS OF JUDGE A. M. CRISTY

a local newspaper two statements alleged to have been made by the
defendant, Mr. Jones, and, second, by the defendant, Mrs. Fortescue.
Those statements were clearly prejudicial. In addition to that, as
your honor will probably recall, there appeared in the Honolulu Star-
Bulletin an editorial which we contend inferentially suggested, per-
haps demanded, that it was the duty of the grand jury sitting upon
this case to bring in a true bill. On this particular point I should
like to ask that as an additional ground to be set forth in my motion
to quash, and that it be made a part of my motion to dismiss. We
have set forth in that additional ground that Mr. Franson, the fore-
man of the grand jury, said to the grand jury in substance, ‘“Gentle-
men, you have read the editorial in the Bulletin, and that article
says it is your duty to render a true bill.”

The Courr. From what source of information do you get the
deliberations of the grand jury?

Mr. Winn. I shall be glad to answer that question at the proper
time. I do not feel that this time is the proper time.

The Courr. The court is asking you now, which is the proper
time. From what source do you get the secret proceedings of the
grand jury?

Mr. Winn. I shall deeline to answer that question at the present
time. I shall be very glad to answer that question when I consider
t the proper time.

The Courr. The court understands you decline to answer the
court’s question put at this time in connection with the motion now
before the court?

Mr. Winn. That is very true.

The Court. It is now found, upon your so declining, if you desire
to continue in that declining, you are clearly in contempt of this
court. The court at this time gives you the right to purge yourself
of this contempt. :

Mr. WinN. I do not feel that I wish to avail myself of that oppor-
tunity. I feel that I know my duty as counsel for these defendants
as well as your honor knows his duties as a judge.

The Court. The grounds of your refusal are not on the question
of any constitutional right not to incriminate yourself?

Mr. Winn. No, your honor.

The Court. Itis purely upon the ground that you decline and you
refuse to inform the court from what source you have obtained infor-
mation as to the secret sessions of the grand jury?

Mr. Winn. If your honor assumes they are secret proceedings, that
does not state my grounds of refusal.

The Court. State your grounds fully.

Mr. WinN. The grounds of my refusal are that the matter is not
now before your honor; that we are now considering the question of
whether or not the motion to dismiss and discharge the defendants
from custody should be granted or denied. That is the sole thing
before your honor now, and your honor’s assumption that the matters
before the grand jury were secret I take it is a rather violent one, in
the face of the fact that every newsboy in town, practically every
reporter in town, and practically every group of men in town, wherever

congregated, were discussing what went on before the grand jury.

[Towever, I do persist in my refusal to inform your honor at the present

time the sourco of my information,
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The Court. You are alleci
4 - lleging, as ground for your motio is-
}g:bihgz Sa:;e&?)gn f01£ fatct, aliill(ll I am asking your sgrurce of inftl)lrntnoat?(l)i
) 536 oL 1act, so that counsel and this court i
W li\o{tlh% V1It\1s aIfaLct or a tf;ishing expedition. Is that clecaig’ )
~ Mr. Winn. ave subpcenaed 20 members of the erand jur
IL)(:lféfvye Itlﬁger flse g(f) IWh&tth htappenf%d. We believe we are enti]tlllég—t—(i
f ! aw that no affidavit of a erand j an be i
duced in evidence to im i S o Shis Db
peach any bill brought in me
testimony can be given by a erand jur i e e
e o Y & grand juror to impeach a bill that hag
o ered, but we say this bill that has been rendered is not g
The Courr. Will
3 you confine yourself to the questions?
;]l:iltmllr(:at‘sigfs,t tyou saydlr_l anh assertion solely upor(l1 your osv-vn I‘frovrvg
hat Tanspired In the secret proceedings of th j
a5 you allege, this court, before assumi T g
and not simply a wild déclam&t' g e e
the source of that informati 0 Yhirt s o o e T ok
) lon so that the court be 1
as to whether or not you are o i s B i
7 . n a fishing expediti 1
o fact which the court B T i et e
<y rt can take as a fact for the purpose of these
Mr. Winn. T intend to j
: NN. put the grand jurors on t
have nover talked to any of them, but thatJthe st;atemgnzl (;W procie
lll,;llly J(H‘ul,lons are true statements. e
e Courr. If you haven’t talked with th i
TR y ¢ . ; em, and have fi
1\ !II:H'HIIIIL. a pleading with that assertion, signed by yours%lfﬂ(}(li‘oig
I source can the court take as the assertions of fact ’
m“\!;“ of yours? : e
Mr. WINN. That is just what T tried to i
o _ mpress
I mll.;.:;.,n.slynd that the motion to quash be takenpup ﬁxl'lslzorll)e);(;}lllrseh? o
::::I)I\l!\: nnl“u.r;:ument from the facts which can come 01’1t in the te(s}%in
Y. Kor some rea i )
‘I“l"'“l Al ip e po ()M‘ms‘-on unknown to me your honor declined to
he Courr, The motion for dismissal of i
00, 1085 1o - Lhe, me ‘ ssal of complaint filed January
) signed “Montgomery R. Winn,” which, I take it, is your
Mr. WINN, There is no questj
M . ' 1 estion about that.
'ho Courr, Roads as fol]lows: ot

Clome now Graee IF'orteseue, Thomas H i
; r ‘ leseuc, as H. Massie, Ed 2 : A
:Illlll‘:.““lll::" h..y l.ln-h_ult,n'rnu,w, Fhompson & Winn, and H;‘(I)Z:’redtl}]lisL}(lzg;)fanb(} ‘Albelg
gt ihe |'||'|Im|;luml, filed by John MeclIntosh against the defendant, céq‘ur
£ o : wimng I, Mush“m, and Edward J. Lord on the 8th day of Ts S,
bl II l|||.|,|.|r g them with first-degree murder, and the com hing fil Eidlnua’ry’
dolin: Melntosh ngainst the defendant Albert O. Jones I())I; the '-)?;h ()iivtlcl)?

dintiney, 10y, ohnrging him with first de
ary : 5 st-degree murder, be dismi ; y
:“::Ilnliil'l :::::Ir I\‘I.::lr-lnlr 'lt‘ltll.‘li:l]:l-l'g‘l‘ll from custody. This Hfoglslr]nlizstfggggi:«l};;&lﬂgﬁg
i 1 m hopo v aflidavi \
SHerc | nand upon the aflidavit of Montgomery E. Winn, hereto
And the wfliduyvit i i i
I nbtnehied sebtine forth
| ul selting ' sundry matters of
':{1::“ ".'Iluul on l“_lll'l'lll'll bofore the distriet court;yof Honoluolflfagfg
Wedings o thin court, whntuoever ion %
. . | hinoeyver, except your motio
h'll:lll.lur:l.llllnlu‘\II, mnd the order of thin eourt, a8 to 'mmtmly \vh(r‘,ln atllll(g
L pearwons wore brought up hore nnd the cuntody order
willy VOUE danuent e ““"d(’:
M. Winn, You! vour bono :
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The Court. And with that record before me, and a motion, basing
its grounds on something antecedent to a grand jury investigation,
you are seeking to incorporate an assertion of fact from yourself
which you allege occurred in the secret deliberations of the grand
jury, and I am asking you, sir, for your source of information, and I
am asking for that so that the court in the records may have a fact
instead of an argument by an attorney.

Mr. Winn. I am asking that the ground for motion, referring to Mr.
Franson’s conduct, be incorporated as a part of my motion. 1 believe
that should be filed as a supplemental affidavit.

The Courr. Ex post facto to the grand jury’s investigation?

Mr. Winn. I believe we should be allowed to file an affidavit
substantiating our previous motion.

The Courr. I understand you are still trying to assert a fact with-
out any source of information for the fact you are willing to disclose
to the court. You are asking this court to consider such assertion as
part of this record?

Mr. Winn. I am asking your honor to permit us to put members
of the grand jury on the witness stand.

The Court. On a motion as to facts existing before there was any
grand-jury investigation?

Mr. Winn. Does your honor mean the facts did not exist before?

The Court. The facts did not exist before the motion?

Mr. Winn. Noj; the facts did not exist before the motion.

The Court. Your request to add any such fact, you being un-
willing to assert any such fact to this court, is denied.

Mr. WinN. Exception.

The Court. Your exception will be allowed, and exception will be
allowed to my further remarks. If you will disclose to this court any
credible basis that you yourself have investigated of a fact, basing
that fact upon the witnesses whom this court can know you have on
your word in court interrogated as to the secret deliberations of the
grand jury, so this court will know those are facts you desire to prove,
this court may be in position to make additional rulings.

Mr. Winn. I shall be very glad to prove by the 20 grand jurors
who are here that what I have just stated occurred. I reiterate my
former remark that I shall not divulge at this time the source of my
information, other than it was not from a member of the grand jury.

The Courr. Your request is denied and exception allowed. Any
other remarks?

Mr. Winn. No; we feel under our constitutional guaranty, the
sixth amendment to the United States Constitution, the rights of our
clients have been prejudiced.

The Court. Which right?

Mr. Winn. To a speedy trial.

The Court. The court is trying to give you one. The motion is
dismissed as without merit.

Mr. Winn. Exception.

The Court. Exception allowed.

We will take up the motion to quash, and before taking up the
motion to quash the statement of the court as to the matter of con-
tempt on your part will be passed for further proceedings. The
court at this time does not desire to j
clients to have you appear in court (f
procoedings. i

uring the pendency of these

eopardize the rights of your
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Mr. WinN. Your honor wishes to take u the motion to quas

The Courr. I am taking up the motionpto quash. In tgkiar;él ?up
the motion to quash there are one or two Iatters the court wants
clarified. In the first place, at the conclusion of your first motion to
quash, filed January 27, 1932, the seventh ground thereof, “for other
l'ea,s(1>_11ﬁs dto be assigned at the hearing” the court desires that be
Sgilxlr)i I1lge&[_h&t; the present time so the court will know what you are

Mr. Winn. We will strike that ground.

The }?OU.RT. Seventh ground stricken. In other words, you rely
;ln%(;:ilo Iilz?e six grounds and the grounds stated in your supplemental

’Il\:Ihr. \gmN. T’I}‘ll?t is correct.

e Courr. e court wants other matters clarified :
grounds of the motion based on the proceedings in this,cgirifoagldl
judge thereof in instructions to the grand jury. For the purpose of
the record the court has made a transcript of the entire proceedings
that were had when the judge was present as part of the record. Do
you wish to question the reporter’s transcript of that? .

Mr. Winn. Not while your honor was in the room.

The Courr. That being clearly understood, the court would like
further clarification; from what source of information you allege as a
ground and a fact the language found on page 3 of your affidavit
attached to your original motion, in the last paragraph, “That your
afliant is informed and believes and therefore avers the fact to be that
between the hour of 3 and 3.30 o’clock p. m. and subsequent to the
Hon. A. M. Cristy having instructed the grand jury, members of the
grand jury voted on the bills presented to them, and your affiant is
willing and offers to prove by the testimony of the Hon. A. M. Cristy
and by the minutes of the secretary of said grand jury and by the
affidavit of the grand jurors that at or about the hour of 3.30 o’clock
p. m. of said day, Harry A. I ranson, foreman of the said grand jury
left the gra;nd Jury room,” and especially calling your attention to the
grand ]Ié{‘y s proceedings in the absence of the court, do vou make that
gg ﬁgigvé(;avm on information and belief that the court is supposed

&\:I}f. EYINN. Yes; your honor.

e Court. The court is asking for the sour 1 i
so that the court may know its truth or falsoiltl;r?e i

Mr. Winn. I regret very much I can not tell your honor the source
of my information. As a matter of fact, I do not recall the source
I may say, moreover, that if I did know, I would refuse to tell y0u1:
lm'n‘ur ab this time, as this is not the proper time.

The Courr. T understand you are not basing that on the consti-
tutional ground of possibly meriminating vourscbif?

’.\:I r, VYINN. That is so, your honor.

'he Courr. That matter will be taken under consideration. There
I8 one other matter we need to clarify here.  Your additional rounds
in llll‘l[ml'l, ol your motion to quash the indictment, on the ﬁr{ft age
vlghth ground, which beging: “Beeause on 'l‘un.sf(]n.y' 'tfl(\ ;’Gg)h “of
duninry, 1032, 0t or about, the hour of 11,45 a. m, tho ;_:;mn(‘l juury did
Yolo n no bill on the chargo of fip dogreoe murder”: The court again
ks vou Lo disclose the soureo ol information uo the court mn v‘ IQTI(;\V
Whethoer or not thut b nn sssortion of foet oF n tihing |~\|mclil."inn.
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Mr. Winy. As I recall that at the present time, that was gotten
from & transcript of your honor’s charge to the grand jury.

The Courr. Will you refer to the transcript? You will notice
your ground goes on ‘‘That thereupon the foreman so notified the
Hon. A. M. Cristy”’; so that happened in the absence of the court.

Mr. Winy. The transcript of the evidence showed that at about
12 o’clock noon—1 will read it:

Judge Cristy and the court reporter reentered the grand-jury room at 12

o’clock.
The ForEman. I have no report to make.
The Court. The grand jury will be adjourned, to reassemble this afternoon at

2 o’clock.
A Juror. The foreman has been requested to submit a report from this jury,

and you have been brought into the room for that purpose.
The Court. The foreman reports he has no report to make. You will resume

at 2 o’clock this afternoon.

Does that say anything about that the grand jury had voted a no
bill on the charge of first-degree murder and the charge of second-
degree murder and on the charge of kidnaping?

Mr. Winn. I think that is a very proper inference.

The Court. That is what this is based on?

Mr. WinN. As 1 recall, that is true, and I believe I saw a report in
the bulletin to the effect that the jury stood 12 to 9 for a no bill, or
11 to 9.

The Courr. Just a moment. Don’t you know, as a matter of
fact, that came out as a dispatch from Washington and not at the
time this was supposed to have occurred?

Mr. Winn. Before I filed my additional grounds.

The Court. You got that from the newspaper?

Mr. Winn. As I recall.

The Court. Perhaps Mr. Thompson would like to enlighten the
court as to this?

Mr. THompson. 1 don’t know anything about that.

The Court. Or of the other questions put to Mr. Winn?

Mr. TrompsoN. I don’t know anything about them. That is
Mr. Winn’s motion. I don’t wish to exculpate myself as to any of
it, but I have none of the facts.

The Courr. In your ninth ground, the court wants a little clari-
fication of your position. You assert here, as & ground of motion for
this court fo take as a fact, page 2 of your additional grounds, ‘“that
the grand jury after being adjourned by the Hon. A. M. Cristy again
convened at 2 o’clock p. m. and thereupon another vote was taken
and again a no bill was returned on each and every one of the three
charges against the said defendants.” The court would ask you to
clarify that as an assertion of fact so the court may know upon what
ground that is urged.

Mr. WinN. As to this, I do not recall where I received that informa-
tion. I haven’t said that is true, but we believe it is true and we
offer to prove it. I again say I do not feel justified in answering it,
even if I did know.

The Courr. Your position is quite clear. Another assertion of
fact, you are unwilling to disclose your source of information, and the
balance of the paragraph, ground No. 9, contains many other matters
which, if you will look them over in connection with actions in the
grand jury in connection with the Honolulu Star-Bulletin editorial,
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and upon that the Court will ask that you state 'upon what basis or
foundation the court can take that as a fact in connection with this
motion?

Mr. Winn. May I have the indulgence of the court for a moment?
I do not recall as to where I got that information. It is quite current
mf,%l}'lma,élon that everyone in town seems to have.

e Courr. It is on the basis of rumor ‘¢ bringi i
Ml r you are bringing this to
Mr. Winn. Obviously. I was not in the gr j
. e grand-jury room, nor
have I talked to any grand jurors, and I felt we were under an absolute
necessity to depend upon rumors, and if we had rumors that seemed
to f{t in with your honor’s instructions we should follow them out.
' The Court. I am curious to understand your position. You will
pardon me if I ask is this it: That you have been willing as a member
of the bar to assert as facts in your motion matters of pure rumor
instead of confining yourself in the manner of lawyers to assertions
of fact coming from credible sources, matters of irregularity in which
th‘ere should be no possibility of confusion, that you are bona fide
{)lepare@ to prove from credible sources already investigated, and
eaving it for the further hearing of the court and for the disclesure
vt,hereof, been willing to present that to the court as an assertion of
fact on no further foundation than suggested to the court?

Mr. WinnN. Yes; I feel the rumor was so widespread and this was
L?i) unﬁsuIal a qaseg_,ﬁagd where there was so much smoke I perhaps
thoug was justified in assuming there was a little fi

The Courr. A little fire? ° e e

Mr. Winn. A little fire.
fThe Court. Now, these questions having clarified the assertions
of fact that you yourself have any knowledge of, the court would ask
%f}(:;lt \Zfllllether you arfeﬁ making gs ground of this motion any assertion

 there was insufficient evidence bef jur
Sy B efore the grand jury to support
hMr. Winn. T can’t very well make that assertion, as I was not in
the grand-jury room, and I know nothing of what went on in the grand-
jury room other than what went on here.
lT}‘xe Court. May I suggest to you, Mr. Winn, that there is a place
where the statute permits you to have open to you, if you desire that
ma}kmg 1t not a crime against the laws of the Territory for any witness
offered by the petitioners on the witness stand to disclose testimony
:]md the prosecuting authorities are available for that request. But
am asking you for the purpose of understanding this motion whether
_;.rlrlm do or do nf?t_make 5_13 a ground of your motion any assertion that
here was insufficient evidence, if beli 1 is indi
B ho baselt , if believed, upon which this indictment
Mr. Winn. T do not make that a ground for this motion. If

uu!::mqm‘-nll_v I should find there was insufficient evidence I
I'he ( ouRe, ‘I am trying to understand the present motion
'[\‘I ', \'\" INN. T'he present motion is not based on that. -
" |‘||||'|( ovwr, Is the present motion based on any assertion of fact
|II|1|':|II_\- ‘|:|‘~I|':||-\|\n:.~:||:;' not. in fnet 12 aflirmative votes on the indictment
Mr, Winn, No

HY " i ’ P " . : :
| |.|| l_I o ho court i now rendy, having nseerbnined the basis
e whiteh you wee procesding, to hene the lnw uponowhich the court
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can enter upon any examination of jurors to bring in a bill upon which
there is no ground of insufficiency of evidence and the motive as to the
grand jurors, there being a sufficient number voting

Mr. Winn. I am requesting the court to pass upon the court’s
own language.

The Court. There are grounds of your motion that allege improper .
inducements in the grand jury room which induced an affirmative
vote of grand jurors, and it is on that point, as to motives of affirma-
tively voting upon & bill on which you are not at this time contesting
the sufficiency of evidence before them, and in which you are not con-
testing the sufficiency of affirmatively voting, but upon instructions.

Mr. Winy. I know nothing ab all about what motive the grand
jury acted upon when they did as they did. They may have been:
imbued with the best ideals as to what was best for the community,
but as a matter of law, they acted improperly.

The Courr. 1 want to hear your authority as to how we can open
up for your oxamination the proceedings of the grand jury in the
present situation of the grounds of your information.

Mr. Winn. Our position is, and we offer to prove by the members.
of the grand jury, first, by the minutes of the grand jury, that on
Friday afternoon after your honor had, I believe, twice instructed
the jury upon the two Indictments then presented, the grand jury
voted twice, once on the bill of first degree murder, and second on the
bill for kidnaping; that they voted 12 to 9 on that, and that the
minutes will so show, and we offer to show they then sent Mr. Franson
in to you and you returned with Mr. Franson, and, after taking the
bench, you said you refused to accept the report made, and Mr. Bodge
said to your honor, “Do you mean to say you refuse to accept the
report made?”’ and you said “I do. You gentlemen are adjourned.”
We say your honor had no right to adjourn without accepting the
report.

The Court. I have asked you for your authorities on opening this
question up, and in answer to my question you have gone & little
bit further in assertion and offer to prove a specific vote of the grand
jury. I repeat my question: Upon what source of information are
you prepared to assert as a fact that you are prepared to prove
detailed facts as to the proceedings of the grand jury? You didn’t
confine yourself to authorities. You started on an offer of proof.
am asking on your offer of proof, which you offer to this court, that
you inform the court upon what basis or source of information you
are prepared at this time, from prior knowledge and preparation, to
present to this court the question of fact of poll of the jury on any
indictment?

Mr. Winn. I have answered that question. I ¢an not say. 'The
rumor was prevalent around here. There appeared in one News-

aper reference to your bhonor’s action as very drastic, and it was
cabled to Washington, and every reporter in Honolulu knew about
it. It was a topic of conversation at every dinner table, at every
luncheon table, and practically every breakfast table In Honolulu.

The CourT. You are basing your assertion of fact upon conversa-
tions at the dinner tables and luncheon tables and statements in tho
newspapers without any further information?
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Mr. Winn. 1 b doi
Mr, . I am not doing 3 i
-, am nob ing that. 1 say we have nothing—we have
il rs around town and we propose to show to your
je = wod ol linotﬂi Sovo thgt_those rumors are substantiated by i"m'{;
o1d erand jury room. I d o sl
your honor that we ! 3 1 . s Wt R B
3 have a right ] : 4
f. - oncs 1k e ght to put any juror on the stand and

The Court. Tl i .
1(\A/‘[h‘gument,) he court is ready for your authorities, Mr. Winn.
e e e o st Aol it
L . ki e tE:ourt; desires some information. The court has
abint to clarif 1otr}11,_ ut the language of the cases are absurdly out (?
attorney’s offi y thls- issue. Do I understand from the prosochtin)r
i mpied Jine tep g ot dispute at this time that the grand s
eral? T tyhizﬁ?%tlg :s Ii?(‘)riggl ?;ﬁ F2riday, the first time the cgnn'}t,,
an,lw(/I disI%ute about that? y the 22d day of January. Is there
r. ULricu. We apparently have not 3 ;
thgr %I;a%d jury that the opposgrng counsoel }}lng }?al(é S O 2o 19
the courtogif‘i,'gil %;) t;%ere any dispute about this from the language of
BEE A s brine e grand jury on January 22 that an att - A
ring in a no bill? attempt was

Mr. WinN. id i
g I can say only from what I said in the judge’s cham-
The Courr. Is there a i
: ny disputed facts at this ti that
gﬁ(zxsuiﬂ 2f2a g&e cou(i‘tlcorrectly_stated in the transcripz ofntlilce 1{)?(?:((‘(()11 l
S T facts, ar; ater on in the transcript correctly stated ltlhc:
B g (ilnf v rgm the juror that outside of the jury room the
ormed there was no bill ready that afternoon, and

Mz, Franson attem : i
gt pted to present a report which the court refused to

Mr. Winn. No.

The Courr. Is there any di
: € y dispute as to the proceeding
::I(zlgnnc())nlg;’% i%sti) ietssaldo'lt It‘;hat altl t(limt' time Mr. %ranSOI;I:‘Z?);?’olz%ntfllégg
0 i :
strll\lfte(‘lzvto reﬁort b (]) bﬂ{?ca ed his attention that he had been in-
r. WInNN. Those are basically tl
s s Thostue b y the words stated at that time.
, not d ?
Mr. Winn. No, sir. s

The Courr. U i
r. Upon that the court desires authori i
of It/l[lle 1{:{(;(;5;113}17) toIprO\(rie a fact that is not dispug;:iby’ SO PR
Y NN. (o] it 1 i th
vurtnd o haI? understand it is not disputed that the grand jury
‘;{/Il:-o (‘;"‘;)IK\IJI;T %huxéderstind that is admitted
r. NN. at on the morning of Frids:
:-l."’r lnl‘l was voted as to all four of the defe?l};iaflis u%r); kg
'Iil‘Tlhl‘t(‘v accept a no bill? Rd e
‘he Counr. No; at that particular ti d
:'llll'l.'lllllll.i! roported _(’,u the court tlmi? rhgl?(;,(fhxfolgzm(‘its}’;ows gt
l.l::l;nn:l j|1-,.i.-m,‘ -1-.11,1‘1(\(| :nHI attontion, in the presence I:)f th: c(?oliltl-ef,l" t’i‘}n%
soon inatructod (o present a report, and the f e h
Il::lilillllu:|:I.il"!}(;r'|"l n.'ml III 'i]“‘“ nidjourned them to /20()fyglr((:(r‘r]1czu]1) ss:;fl h(f
b clarify that, 1t 1 not admitted by the cour »F prosecuti
w0 Lar e any adnilusion has boon mnide ]li.\‘ll'”. ll(.l‘u‘u:.n«l\'iI‘:h(()\lr ll)llm:zu::(nlll::o(r)ll,

e il 1 i
W proseotbion magileed the poll of the jury, 1 am procesding upon

..h
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the fact on this question that there was an attempt to present a report
on Friday afternoon, which the court refused to receive, and resub-
mitted the case for further consideration in the language appearing
in the transcript. That on the other occasion, Tuesday noon, the
proceedings, as I have listed them, are precisely set out in the trans-
cript, when the foreman said he had no report to present, although
a juror did raise the question that he had been ordered to present a
report, and the court adjourned them again until the afternoon
session. Those facts are admitted. It is a question of the power of
the court to submit and resubmit matters to the grand jury for calm
and cool deliberation under the kind of instructions that the court
has given in the folio on file. That is really the question, is it not?"

Mr. Winn. Noj; there are other questions. Were there no bills
returned, as we contend, or was there no final vote taken upon those
bills? We say there were three no bills returned, one Friday and
one Tuesday morning and one Tuesday afternoon.

The Court. The first thing the court desires to know upon that
point is of what materiality 1t is, upon your frank admission to the
court here now that you are not contesting af this time the insuf-
ficiency of the evidence to support an indictment, or the fact of
there being 12 affirmative votes on the indictment returned, it being
therefore upon the record as to whether the court has any authority
to submit and resubmit under the instructions as given.

Mr. Winn. It is material for this reason. We contend it is your
honor’s function to instruct the jury upon the law. When a grand
jury tells your honor that they are ready to make a report, and your
honor’s duty is a ministerial one, and all your honor has to do is
to let a no bill be reported. We are ready to show that the grand
jury did vote a no bill on three separate occasions, and the only
reason they finally voted a true bill was on the coercion contained in
your honor’s remarks and the action and remarks of Mr. Franson,
foreman of the grand jury. )

The Court. Any authorities upon that precise point?

(Argument.)

(Recess.) i
Mr. Winn. I would like to call the court’s attention to volume 1

of the American and English Annotated Cases, page 649. There are
about 40 cases cited here in the note.

The Court. Will you pick out what you rely upon. )
Mr. WinN. Yes, your honor. The note is headed ‘Testimony by

a member of a grand jury as to number of grand juors concurring in
an indictment.”

(Mr. Winn reads citation.) , . ) el 4
The Court. There is no contest here. In this particular indict-

ment you are seeking to quash, it was supported by 12 affirmative
votes. I understand you have conceded that?

Mr. Winn. Yes.

The Court. You have conceded that?

Mr. Winn. I have conceded that this one was supported by 12
votes; yes. We do not concede that this is the real indictment. The
real indictment or bill that was brought in was not supported by 12.
That is what we are talking about. We say this is not a bill at all.
We are not endeavoring to impeach that bill; we are ignoring that

bill, because that is not a bill.
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(I./\rgmn(\,n(;.)
The Courr. Have you an ities i i
: . Have » ny authorities, Mr. Winn, that tl rt
(.()l.ll(l not resubmit to the grand jury the question of w};ethelll'so(ll'ollllgz
l'l.‘l:l:;l(‘. bill on matters that were in evidence before them had been
:il'(l!(y m;l(;um}ll(g or:i da_rtly otlhcr {rcliattcrs that were pertinent thereto lif
they soug additional evi i - 'ms
o Tought ence upon, with further forms of
Mr. Winn. T have some cases, vo s i i
holding, including a case of the Su );' g Cloar of e Sy e 36
Iding, eme C 3
The Courr. LZt’s hear them. - SIS A5 Hitind D,
(_] Argument.)
The Courr. The question is ; : i
A VVinn,q n 1s whether the court compelled any in-
}t{[}f. \é’INN. le;atd is exactly the question.

6 LOURT. And whether the court either ¢ tly di
whether the court did so coercivel stani BY S
gr(l)\l/ind%;mre bt 3 § 111_1dexstand both of those

r. WiNN. No, your honor: we : :
(_:mr-rrluptg inﬂuenc’e(‘lythe el ; we do not contend that your honor

he CoUrT. And that the charges on which the prese il i
f0111\1/}ded Aare wholly unfounded, is that also a groundl; PreAal DS
i It'; Winn. Our position is that 1t was not for your honor to under-
};a ;;et}? say as to whether the grand jury should go back and deliberato
l']tl' ey were the,so%e judges of the evidence, and that it was not
within your honor’s jurisdiction to compel them day after day to
rn(;iQ}rl31der & question which they had finally voted upon. i
At 1‘% Courr. Just let s correct your statement and get it straight
i hr mn. You sald “‘day after day’’ which is perhaps incorrect,
d.e court called them back on Tuesday morning and they were
adjourned Tuesday afternoon after presenting the bill. Are there
any more days that they were asked to reconsider?

Mr. Winn. N 0, that statement of mine is incorrect,
The Courr. I just wanted to be sure.
Mr. WinN. I am quite willing to be corrected.
,(I‘firglément.)
] e CourT. You are relyi ing i i
Ju% s ying on that case as applying in this grand
r. Winn. T say, your honor, there is ab istincti
ay, : g solutely no distinct,
}_)obwe_en the function of a judge in handling a grar?rd jury and 11;(1)12
m,lls'itlog of a ]uIc}Ige in handling the trial jury.
16 LOURT. Have you finished with vour authorities?
’ll\(lll-_ '(VYINN. %s, your honor. Y L
y 10 LOURT. Are you relying upon, at this time lleged err
In the indictment by reaso i v Frdgs S
e ind ¥y n ot the w1thdraxyal of Juror Bodge from
Mr., Winn. Yes, we are, your honor.

motion, That is as stated in the

(Argument.)
1r, WINN. Our section 2308 of the revised laws says that a grand
Hror in dingunlified under corfain circumstances. The next provisi
al the Jovised Inws wnys when he may be axmn.])l/ if ‘]1(\.pnskq 3:}
premption ho mny bo exempted, whon he is a salaried officer of the
Birtlory or of the eiby nwnd vounty of Honolilu, Mr, B o
Welthor, - Lo was not a salariod officer, ‘ g
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The CourT. You are assuming, Mr. Winn, I take it from that,
that if the legislature has made, as a part of its legislative function,
no mention on the question of improprieties to act, that if an impro-
priety which appeals to the court as a clear impropriety to act comes
to the attention of the court, as a judicial body the court is helpless?

Mr. Winn. Your honor, I say that the legislature of the Territory
of Hawail has said when a person may be excused from the grand
jury, and your honor can not, as a judge, say that in a given instance,
unless it falls within the statute, a man must be excused from the
grand jury. Your honor is not the judge of whether it is proper or
1nproper, is our contention.

The Courr. I appreciate your contention, Mr. Winn, and need no
further delineation of that particular issue. In what respect, under
the decision of the ninth circuit court, the decision that I have just
quoted, if there was, as you concede, for the purposes of this motion,
12 qualified jurors remaining, with others that were inpaneled, and
to what extent would that disqualify the act of the 12 qualified persons
who acted?

Mr. Winn. I shall be very glad to answer that, your honor, as a
practical matter. I do not know how Mr. Bodge voted, but I imagine
that in that grand jury room Mr. Bodge had some influence. Now it
is the duty of not only the members of a grand jury but the members of
a trial jury to consult with each other, and see if they can reconcile
their differences. It might very well have been in this particular case
that Mr. Bodge was one of the men who voted for a no bill, and that
if he had been permitted to stay on the grand jury he would have
succeeded in preventing Mr. Franson from inducing the members of
the grand jury to vote a true bill.

The Courr. I suppose that argument is based on the conception
still that as far as this motion is concerned there was ample evidence
before the grand jury to support an indictment?

Mr. Winn. Upon that conception, as far as this motion is con-
cerned.

The Court. You are saying you imagine, not now asserting as a
fact, that Mr. Bodge, in face of the fact that there was ample evi-
dence—I am talking now about credible evidence, of course, when I
use the word ““evidence”’—that in face of the fact that there was cred-
ible evidence before the grand jury and amply sufficient to warrant
an indictment, that Mr. Bodge might have prevented an indictment?

Mr. Winn. Your honor, I am assuming that so far as Mr. —we
will assume, first, that Mr. Bodge did vote for a no bill. If that is
true then we must follow from that that in Mr. Bodge’s mind there
was no credible evidence. What may have been in the minds of the
remaining members of the jury panel, after Mr. Bodge was ousted
from the jury, I am sure I do not know, and it is quite possible that
Mr. Bodge might have been able to point out to you or to the members
of the grand jury that what they thought was credible evidence, as a
matter of fact was not credible evidence at all.

The Court. That is quite & flight of the imagination, Mr. Winn,
and getting down to the facts, instead of imagination, there being no
contest about the sufficiency of the evidence, credible evidence, or
sufficiency of credible evidence, before the grand jury to sustain tho
indictment, and there being no contest upon this motion that is now
before the court that there were 12 affirmative votes by qualified
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members of the grand jury, I take it that
TS ury, ' you have concluded the
authorities on the question of whether or not the transcript of the
Instructions of the court were in law coercive, and therefore sufficient
to 1\(/JIuasV}‘lr the 1r§;11ct1iuint regardless of those assumptions?
r. WINN. Yes, I have completed the citing of a it 4
thz’ais;}w}gt your honor asked? - A gty
ne COurT. Yes, you have completed v ing ]
authorities on that point? i S drian i
&\(Ir. WinN, Yes.
he Courr. Has the prosecution 3 horiti i
at\a/,IH o s p any authorities upon the point
Mr. Urricn. If your honor please, there are an abundan
U e, | » are an g ce of
authorities. T do not propose at this time to take the court’s time
with citing cases which demonstrate what to us seems to be an
obvious proposition of law. I will answer, in the first place, as to
the propriety of the resubmission, if we may call it that, or the direc-
tion from the trial judge to a grand jury to continue with its deliber-
ations, even though an indication has been given to the trial judge
that a no bill has been found or voted for or is probably contemplated.
We have several authorities directly to the effect that the delibera-
tions of the grand jury are aside and in & very different light from
the deliberations of a trial jury, and they are matters entirely in the
control of the court at all times, and the court not only may but he
should see that these deliberations are conducted in such s way as
to, in his his discretion, lead to the most salutarv results.
r(f/%lrgument. ) :
e Court. Any further argument?
l(\r/II‘r. VVIN%I‘. No, your honor.
err. v. Kortescue et al., Cr. No. 11, 891. Before the Hon. Alber
M. Cristy, Judge. Januar’y 29, 1932.)’ - &

RULING ON MOTION TO QUASH THE INDICTMENTS

The Court. The court’s mind is, after argument of counsel and
the citation of authorities, in connection with the authorities that the
court had already consulted before ever acting in this matter, quite
clear on the principles of law, that, there being no contest on this
motion on the insufficiency of the evidence before the eraund jury
to support the indictment, or that upon this indictment now before
the court that there were not 12 qualified jurors affirmatively sup-
porting 1t, that the question of motive of the grand jury in the grand
jury room reasons for voting affirmatively in the grand jury room
prior hull(_)tjs, and how many ‘ballots and votes were taken. are not
matters of investigation at this time, especially upon the record here
Mlln\\‘lllp,“l,hll( there is no dispute upon the fact that on Friday, on the
[lent nession of the grand jury upon this case, there was an attémpt to
woduee before the court a report—a partial report of the erand
UEY in 1t tour of duty, that a “no bill”” had been rendered on the
muttors then bofore them, which upon the record before this court
il thin time indicates that there were two bills before them—one as to
fintdugroe murder and (he other ng 1o kidnaping,  There is no ([l‘l("i-
o nhout the Tnw in the mind of the court that the court nt all timos
Wi e plght, the daty, nnd tie obligntion (o see (o 1§ thnt the delibern-
BN of (he yrand Jury b with suflleiont tme opportanily

M, Lyoo, 17, T80 ]
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arrive deliberately and coolly at the conclusions to be expressed, and
that the court has the power and the duty and the authority to sub-
mit or resubmit, even if a report had been filed and received by the
court on Friday on the first session of the grand jury on this case.

As to the question of the court’s action in excusing Mr. Bodge, this
court at that time, as shown by the record of transcript, which is
conceded to be a true and correct transeript of what occurred in the
presence of the court, explained at the time the reasons why the court
found an impropriety as to Mr. Bodge continuing upon the grand
jury, in view of the fact that subsequent to the prior hearing Mr.
Bodge had received and accepted a commission upon the police en-
forcing body of the city and county of Honolulu, and the court at
that tume was neither apprised nor inferred that Mr. Bodge had any
other conclusion than that of the court that the two positions would
be inconsistent or improper, but that Mr. Bodge addressed the grand
jury at the time the court or after the court had excused him, and
entered the excuse on the record, addressing the grand jury and not
the court, as to the question of the construction to be put upon the
matter, that he was not asking for exemption, the court had excused
him, but without stating to the court that he could not see himself
any impropriety, or demanding as a right to remain upon the grand
jury, but that Mr. Bodge accepted the excuse of the court after making
his speech to the grand jury, and the court is quite convinced at this
time it would be highly improper and would jeopardize the efficiency
of the police department of the city and county of Honolulu if that
position had continued.

Mz. Bodge had the opportunity at that time. The record shows
what was done. Whether or no the court’s action in that regard was
improper and erroneous does not invalidate the fact that there were
left upon the grand jury 20 grand jurors duly qualified whose qualifica-
tions have not been attacked, and that at the time of the report of the
grand jury to the court supporting this indictment that the court had
a true bill, which is not attacked as to numbers of qualified jurors
supporting it, and therefore the court is in the position of ruling that
all matters of prior consideration are wholly immaterial, without
merit, and having no bearing upon the validity of the present indict-
ment before the court. Those matters being mmmaterial and having
no bearing upon the ruling, the court can not open to evidence any
further question about the deliberations or motives or inducements,
upon admitted rumor, allegations made by counsel for the defense,
based upon no other showing to the court of the truth or veracity of
persons qualified with the opportunity and possibility of knowing
what counsel alleges or asserts he can prove.

The court therefore, upon the reasons given, is compelled to the
solution that the motion to quash the indictments as now before the
court, with the original and additional grounds therein alleged, are
wholly without merit and are overruled.

Mr. Winn. May we have an exception to your honor’s ruling?

The Courr. I want to add one thing to it, so you can have one
other exception, Mr. Winn: That the fair-minded reading of the
instructions that the court gave the grand jury, some at their request,
some at the urge of the court itself upon opening court, with the
entire context of the statements therein contained of record, and not
ianlated quotations as the devil may do with the Secripture, will
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convinee, I am sure, any reasonable mind, and I am submitting it to
nny higher appeal that counsel may desire to take in due course of
time, that this court at all times left open and free to the grand
jurors of this Territory, and will always hereafter continue to leave
open and free, the credibility of witnesses, the weight to be given to
their testimony, and the sufficiency of evidence, but will insist at all
times that any qualified juror who acts in this court must be taken
to be presumed to act upon the knowledge that the law must be
tnken from the court and must be applied in the manner given by the
court as the law, and their sole province will be as to whether the
ovidence is sufficient to warrant the action they are called upon to
fnke under that law so given, no matter and in spite of what any
individual juror may think the law ought to be. The errors of law
aro the errors of the court and the remedies are provided by proper
nppeals and writs or error. The errors of jurors who take the law
’14 I‘Illl.?)’tl(l)%ll‘ own }llmn_ds and Wh(_)y&pgly their own law would bring on a
jate of anarchy in any civilized community.
dxcoption to that ruling,yMr. Winn. B R N
~Mr. Winn. We are placed in the position of feeling under the neces-
#ity of making an offer of proof in order to properly protect our record.
[ realize the customary routine in making an offer of proof is to call
the various witnesses to the stand and ask them questions, and after
the objection is made and sustained to make an offer to I;I‘OVG what
their answer will be. We have 20 grand jurors here and that proce-
dure in this particular case would take up more time than the court is
willing to allot to it, and in lieu of that procedure we have made a
written offer of proof and should like counsel to stipulate, if he will
that it will not be necessary for us to call to the stand at this time the
various witnesses and go through the customary procedure in making
an offer of proof, but that this written offer of proof may be received.
I believe that under your honor’s ruling it is perhaps doubtful whether
or not we can go into the proof at all. In order to be doubly certain
wo should like to offer it, as our offer of proof.

The Court. In offering it, Mr. Winn, I again ask you whether it is
offered upon an investigation of fact and upon any credible witnesses
a8 to fact whom you know will so testify, or if it contains any matters
of secret deliberation of the grand jury?

}\:[1‘. Winn. No, your honor.

I'he Courr. Is it simply unconfirmed rumor?

. Mr. Winn. The offer of proof is based upon practically the same
information that the motion itself is based upon. That, of course
was the contents, what appeared in the Bulletin and the fact thé
jury voted in such a way, various rumors upon the street that the
rul'ul-u voted a certain way, and what we consider to be a legitimate
nlorence from the remarks made by the grand jurors to you honor in
open court. f

I'he Courr. And not based upon any preparation by yourself upon
iy more reliable information as to matters not already contained
upon the record of this court than the rumors in the streets and the
ports in the newspapora?

My, Winn. Your honor, I am afraid if I answer “no” there I
would he assuming our rumors were not reliable. I am willing to
wny Lhint the information contnined in there was not gotten from either
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the minutes of the grand jury or from any grand juror himself, so
that they necessarily must be rumors. We would say they are
reliable rumors.

The Courr. I am asking in that connection, Mr. Winn, not simply
whether you personally have done it, but whether any person whose
credibility you are willing to affirm here, as supporting this offer of
proof, as having been investigated in your behalf.

Mr. Winn. No, your honor; no one has told me that they have
investigated or has seen the minutes of the grand jury or has talked
to any individual member of the grand jury, so this is rumor twice
removed.

The Court. The court will permit you to give counsel a memo-
randum of what you propose to offer to prove. We will take a five
minutes’ recess while they have a chance to assimilate it, and act
accordingly when the court resumes its session.

(Recess.)

(Following recess.)

The Court. May the court now see your offer of proof.

(Counsel hands paper to the court.)

The Courr. The first count of the offer of proof, Mr. Winn, is a
matter of record in this court as to who are members of the grand
jury. The second paragraph of the offer of proof, as to the time of
convening the grand jury, 1s of record in this court. The third offer
of proof 1s of record in the transcript of proceedings had by the judge
with the grand jury. The fourth offer of proof is, as I understand it,
based upon no personal knowledge of yours as to the poll of the jury?

Mr. Winn. That is true, your honor.

The Court. And the question of there being a no bill is admitted
and not attacked in this proceeding. The question of what the poll
was, it is the ruling of the court, can not be proved.

Mr. TaompsoN. Might we take exceptions as you go along?

The Courr. You had better, Mr. Thompson.

Mr. TrHompson. We respectfully except to the refusal to submit to
proof No. 4. 5

The Court. Exception allowed. And the matters and things in
No. 5 are matters and things which count 1 understand are not based
upon any affirmative knowledge of fact, but simply based on rumors
and hearsay, and so forth?

Mr. WinN. Yes.
The Court. The subject matter of it involving the poll of the jury
is immaterial and improper and is refused.

Mr. TuompsoN. Exception.

The CourT. Exception will be allowed in each of these instances
in which you except.

The matters and things in paragraph 6, in so far as they pertain

to matters occurring in the secret deliberations of the grand jury, I

take it, are again upon Tumor and press report, and not upon any

investigation of fact?

Mr. WINN. I can not say investigation of fact. What I believe
to be the fact.

The Court. Your belief, I understand, is based upon no informa-
tion coming from grand jurors or the grand jury minutes?

My, WinnN. That is true.
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The Court. The offer of in i i :
4 proof again is both a fish iti
un;\l{l an 'i‘mproper mzﬁ;ter and is denigd and overrl?leds ik
r. Toomrson. Exception, and i ‘
v.mrir}t m(a) to a ‘“fishing exgediti’on.” R g e £
he.Court. Exception allowed. A double excepti
ad. on, Mr. Th -
Tllm’- a8 to the matters and things in paragraph '17) : the transac%ﬁ)lgs
3 m'tlvm. purported to be set out as an offer of proof are fully set forth
;'.‘ ) u-.‘mstructlons of the court to the grand jury, in which the ques-
I"m-” was asked by the grand jury as to what transpired between the
oreman and judge and therefore refused as immaterial

}?;llr. b HOMPSON. Exception. '

10 CourT. Exception allowed. Matters and things i '

] : S In so I
l.lrml.\l/ \vould have any bearing upon the question of aﬁeged coeggi(?rsl
of the (,?ult upon the jury are fully and amply set forth in the tran-
I'u.l‘l!)t 0 ﬁt;he record of the proceedings between the court and grand
ju ? on file herein, and this would be purely cumulative, if material
and the court overrules the offer as immaterial , ,

'l}/llr. EHOMPSON. Exception. i

‘he Court. Exception allowed. Number 9, relati

] 4 elating to
excuse of the court to K. E. Bodge has already been rule%l upont}z;g
immaterial, and is therefore denied in this offer.

}}Clhlo %%%Mzso]g. Totyvhic}lll we respectfully except.

"he RT. Exception allowed. That 1s contained in paragr
:).uf 1L‘h.9 offer. Paragraph 10 is fully and amply disclossd ﬁ%l?})l};
l.gun:s(,x'}pt of proceedings in so far as the same is material in connec-
ion with requesting the court for further instructions. The tran-

script shows the facts, and th i y i
i o s : e offer is therefore merely cumulative

’lilllr. 'SHOMPSON. Exception.
‘he Court. Exception allowed. I take it that it
e Cov ] f ems
IIMML Winn, are again upon rumor and hearsay? EERNAD S
o }: gINN. Tll‘llzlzt is true, your honor.
e Court. The matter referring again to the secret deliberati
¥ ) eratio
«'»lldi“]:: %}rlt;{;ci 111:?; _The t§301_1r1t; has hex}'letofore ruled and continues tﬂz
r s immaterial upon t i
rl}‘/lli EHOMPSON. e e p e motion before the court.
‘he CourT. One further ground, upon that I will
. 5 now assert
:1} ﬂol{zlmlr as the fact of whether or not there was or was not arbiflhzf‘
uf:m. ill, it has been stipulated here in the former argument here this
i_; ernoon that there was a no bill ready for presentation, but the
‘trlt\l.llln'l.l refused to sign and report and so informed the court, as the
l.l_ullu}i,ll ipt shows here; that at 12 o’clock he notified the court e had
lm ill, and a juror called the 'attention of the court to the differences
itween them, and therefore it is 'merely ¢umulative, in so far as the
nuh]uul,’ matter of 1t goes, and immaterial as alleged’
l\ldlrl (l‘ll()Ml’SOIN. Exception. .
10 Courr. Exception is allowed. I think you '
fnat an slm\w:rn by the record itself. That the Ib;mttgxl‘lsogiid ti?haiflgsel(‘)};
irngraph 12 relating to the arguments and deliberations of the grand
ury nre wholly immatorinl upon the conceded fact in this particular
Inl.hlle I-_lml. thoro was nmplo evidence to support the indictment and
thist 12 men wignod the indietment, being duly qualified, and the
I.NIM. proceodings wid the deliberations by which they arrived at that
Whdler the facts of nmpla svidenco and qualified jurors is immaterial.

Lol
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Mr. Taompson. To which we respectfully except. I take it it
is denied. .

The Court. Yes; the offer is denied. That the matters and things
contained in paragraph 13 are wholly immaterial as being part of the
alleged arguments and deliberations of the grand jury, and their
truth or falsity being entirely immaterial upon the questions presented
on the present motion to quash. Therefore, the matters therein are
refused. :

Mr. TuompsoNn. To which we except.

The Court. The offer of proof may be received and marked
«Rxhibit B,” or, rather, ‘“Exhibit 1 for the defendants,’”’ as identifi-
cation of the detail of the offer of proof desired to be made.

Mr. Taompson. May we now except to the refusal to grant each
one of the requests and to the refusal of the offer of proof in its
entirety?

The Court. Exception may be noted.

Mr. Winn. There is one other matter, and that is the minutes of
the grand jury. I presume the proper way will be to have them marked
for 1dentification.

The Courr. The court will not mark them, the court having no
control over the proceedings of the grand jury. In this proceeding I
tzla,]ke it you are offering to prove through the minutes the matters you
allege?

Mr. Winn. Will counsel stipulate it will not be necessary to call
Mr. Holt to the stand?

Mr. UrricH. It may be stipulated that the offer to prove the pro-
ceedings by the minutes is made, without the necessity of calling the
witness.

The Courr. The court has made the ruling that the minutes of the
grand jury contained on your offer of proof would be immaterial, just
as the testimony of the witnesses. .

Mr. Winn. Exception.

The Court. In accordance with the rulings of the court heretofore
made, the motion to quash is denied.

Mr. Winn. To which we respectfully except.

The Courr. Exception allowed. The matter of plea stands over
until Monday at 1.30. The court stands adjourned.

In the Circuit Court of the First Judicial Circuit, Territory of
Hawaii.

Territory of Hawaii, ». Grace Fortescue, Thomas H. Massie,
Edward J. Lord, and Albert O. Jones, defendants

Motion To Quass InpicTMENT, NOTICE OF MOTION, AND AFFIDAVIT
or MontcomerYy E. WINN

MOTION TO QUASH INDICTMENT

Now come Grace Fortescue, Thomas H. Massie, Edward J. Lord,
and Albert O. Jones, by their attorneys, Thompson & Winn, and move
this honorable court to quash the indictment presented against the
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above-named defendants in the above-entitled caus
in 1?‘111l )}gOIigeofa sa.ldtinogcm afig'ns the following reasgnitsn:d it oy
‘ - Because the Hon. A. M. Cristy, second judge of the Circuit
gﬁ;u;g (fﬁi the fF‘jrSt Judicial Circuit, Territory of ]Ha%vaii, on Friday,
pa lm; ref?l}sr Ot anuary, 1932, did arbitrarily and without justification
g s (f accept the report of the Territorial grand jury that it,
1 § g‘la(lll jury, had returned a no bill against each of the four
:ﬁ l?Sotvg-na,me defendants on the bills charging said defendants with
l"ll'- egI%ee murder in connection with the alleged kidnaping and
:'lt ing ((1) one Joseph Kahahawai, presented by the attorney for the
el Vean dco%.nby of Honolulu, Territory of Hawaii, to said grand jury.
2 1\/([30161:_ tgcausfl by so refusing to accept said report the Hon.
. lls ydUS1_11De(_1 the time-honored function of the grand jury
ll.le‘s 1so e z(min 970]1_181\'(—_; judge of the facts presented before it and as
}.)(‘cno:,e ant gikc usive judge of whe_ther or not sufficient facts had
(I(;feng S’oen o to 1t to warrant the finding of a true bill against said
m, q;midaz-ll-s (31 any ﬁf them and by his actions and instructions given
ikl &31 ]urfy : }f, the Hon. A. M. Cristy, in effect instructed the
l*f/' o Lt" ereo at unless they found a true bill against said
de en‘ ‘:;n s that their action in refusing so to do would result in
' n‘nm(/} 1y in this community,” and that the members of the grand
Jli:-l%,-wfm refused to vote for a true bill would be responsible for such
El a ([_r (l)l anarchy and in this connection the Hon. A. M. Cristy made
“l(:- a3 statement to the grand jury: “Are you willing to take
"l“."l..‘H])t(inSIl?lhmes for that situation? You know our racial struc-
ure y the reasonable interpretation thereof being that unless the
]Llllu(ll ) r.:;} of the grand jury found a true bill against the defendants
tl::} );10‘: z_L]t_e ?f ar;archy.would prevail in the community because of
th(: }”“'I\nf;;l ing If‘fwkllﬁ‘l 'feehng and structure in the community and that
i e ers of the grand jury would be responsible for such state of

Chird, Because on Friday, the 22d day of January, 1932, and after

the grand jury had been delib i i

: Jury _ bee erating for approximately two hours
‘r‘l".'\”““- f\ M. Cristy was formallybnotiﬁed by Ha,rryyA. Franson’
nuull:n:iu]l "l lﬂtfl(l grand jury, and by one other grand juror, that 2
0 biit had been returned by said grand jury as to each and all of the

nboyo-named defendants, but that despi i :
nhove _ , spite this fact the Hon. A. M.
{ I”iHI;" l.}tn_c;u_-eu_pon refusad to accept saidpreport and withoutozﬁltﬁoriwty
]1':!( : il]‘lH‘J"'lﬁlltilon of law had the grand jury seated and proceeded in a
"‘I:L:.:‘I.V‘ charge to again specifically charge the grand jury with
itrence to the eriminal character of the alleged acts of the four

, Miove-named defendants, and upon the following inquiry, to wit,

(i}
ml)llln“ilmim_lldar:%tand you are not accepting this report’’ being pro-
l“”' A N:.V ((;1‘1_91 E. E. Bodge, a member of said grand jury, to the
Vg el A risty, tha.t he, the Hon. A. M. Cristy, in reply thereto
il Wy ane court refuses to accept any further report until the

lltzful';li.;:l:—:\::v ‘l"{‘g,"l:(‘ll'f}v[t"es further upon matters of serious import to the
rtory. After Lueadny [ will talk to you. I will ask you to
:I;'I |il:;|nl_\l'.ltl("wl|I)f\l'ltlt‘(‘\ upon it until you return for your deliberations

.,,,M;:”‘" :",.Ii :i)(lll 'I‘U_("Stiln_\r next."”  That the fair meaning and inter-
W\n u|»inin;l| '(:f tll‘(\rllll‘u L by the r_«i‘iifl Han, A. M. Cristy were that in
B ot i .'|h' O, Ao M, ( rinty, mombors of the grand jury

o ot Justified moreCyenbng o no bl agninet aneh and overy onoe of

Y
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said defendants, and that because in the opinion of the Hon. A. N.
Cristy the grand jurors were not so justified in returning said no bill
as aforesaid, that he would refuse to accept a no bill as returned and
would compel the members of the grand jury to deliberate until such
a time as they should return a bill in accordance with the views held
by the said Hon. A. M. Cristy; that in so instructing the grand
jury the Hon. A. M. Cristy failed to distinguish the respective duties
of a judge who by law is charged with instructing the members of the
grand jury on the law, and the duties of the grand jury as the sole
and exclusive judge of the facts presented to it.

Fourth. That at or about the hour of 10 o’clock a. m. on Tuesday,
the 26th day of January, 1932, the Hon. A. M. Cristy arbitrarily
and without justification of law refused to permit one of the grand
jurors, namely, E. E. Bodge, to continue to sit as a member of the
grand jury and that the Hon. A. M. Cristy did in open court state
to the members of the grand jury that Mr. E. E. Bodge ‘“might be
subject to considerable criticism 1n occupying both positions,” mean-
ing thereby that said grand juror might be subjected to considerable
criticism in sitting as a member of the grand jury and as a member
of the police commission of the city and county of Honolulu to which
commission said grand juror had recently been appointed. That in
response to said remark the said E. E. Bodge advised the Hon. A. M.
Cristy in open court as follows:

I would like the other members of this jury to understand that I am not try-
ing to evade any duty. I am perfectly willing to serve on this jury. I am not
claiming any exemption, but the judge has ruled it would be improper for me to
serve on both of these bodies and I should like to say I did not know this ap-
pointment was going to be made. The first I knew of it was after the court ad-
journed on Friday. I was not conferred with at all, and when I conferred with
the governor later he said he had tried to get me but was unable to do so. I
want it understood that I am not trying to evade any duty. * * * T want to
have it understood that T am perfectly willing to serve. ’

That subsections 3 and 4 of section 2397 of the Revised Laws of
Hawaii 1925 read as follows:

A person is exempted from liability to act as a juror if he is—

3. A salaried judicial, civil, or military officer of the United States or of the
Territory.

4. A person holding a salaried county, city, town, municipal, township, dis-
trict, or precinct office.

That said provisions give to a grand juror the right to claim a
personal exemption if he is a ‘““salaried” judicial, civil, or military
officer of the United States or of the Territory of Hawaii, or a person
holding a ‘“salaried” county, city, town, municipal, township, dis-

trict, or precinct office, but that said provisions do not disqualify -

any grand juror from acting as such even though he is a salaried
official unless he desires to claim said exemption. That the said
E. E. Bodge was not entitled to claim said exemption inasmuch as
he received no salary whatsoever as a member of the police commis-
sion, and even in the event that he was entitled to receive a salary as
a police commissioner the right to claim an exemption would be
purely personal to him and could be waived if he so desired, and that
the exemption could not be forced upon him by the court.
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Fifth. That on said occasion, to wit, at or abo
o’clock a. . on Tuesday, the 26th da)’r of Januarl;lrt fSSQh(;,l}llfz %0110
A. M. Cristy again used coercive language to the grand jury his
remark, as herelns}fter set forth, tending to cause the rI’nembers of the
grand jury to believe that unless they voted for a true bill against
the above-named defendants their failure so to do would be (sub—
versive of good government and that the government could not exist
unless a true bill were rendered by the members of the grand jury
That the language used by the Hon. A. M. Cristy in part is as follows:

The jury room will be closed and you w

tions. Before so doing may 1 ask i
. k you gentlemen, as representatives of -
ltsl:‘irzlir;(;ngragé{ the lconn}:ntumty, 30 lay aside all race prejudice to rise z(:bovlee E\?:h
vial rsonal matters and apply yourselves coolly and imparti
((uestion of whether this government shall exist and hO\{' it shalllg:;sttl;.auy Gk

Sixth. Because the grand j i

3 C jury, after the Hon. A. M. Cristy had
Lllgllvered saild charges, and beln;; influenced and induced to %rndfét
'»;v i?lsceh d‘ef:ndar‘:tihby relason thereof, returned the indictment herein,
which was no e voluntary act of th jur i
m(ilctment is therefore void. . AT i, e

Seventh. For other reasons to be assi i

Sev For assigned at the hearing.
] IK/]IlS motion is based upon the files and records herein, t‘fe affidavit
0 ontgomery E. Winn hereto attached, and upon such other

evidence as the court sha i i i
L ke urt shall permit to be introduced at the hearing on

Dated Honolulu, Hawaii, January 27, 1932.

Grace ForTEscuk,
Tromas H. Massiz,
Epwarp J. Lorp,
Areerr O. JonEs,
Defendants.
By Taompson & Winn,
Their Atiorneys.
(Per Montgomery E. Winn.)

ill proceed with your further delibera-

NOTICE OF MOTION

To James F. GILLILAND,
Attorney, city and county of Honoluly.

You are hereby notified that the forezoin i i

. ¢ g motion will be }
nt't:he hour of 1.30 o’clock p. m. on Frida?r, the 29th day of ngﬁgd
1932, in the court room of the Hon. A. M. Cristy in the Judiciar);

bt ds : 4
:I::I‘L(::iri\jg, Honolulu, city and county of Honolulu, Territory of

Dated Honolulu, Hawaii, January 27, 1932.

TrOoMPSON & WiINN,
Attorneys for Defendants.
(Per Montgomery E. Winn.)
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In the Circuit Court of the First Judicial Cireuit, Territory of

Hawaii

Terri awaii ». Grace Fortescue, Thomas H. Massie, Edward
TR of H‘L}‘.r aIlJlord, and Albert O. Jones, defendants

AFFIDAVIT OF MONTGOMERY E. WinNN

TErRRITORY OF HAWAIL
City and county of Honolulu, ssd:uJ 2 —
o v E. Winn, being first duly sworn, deposcs :
I’i‘dlfal,lttt}’x%nil:lg ﬁember of the firm of Thompson & Winn, attorneys
sfendants above named.
fo%tﬁlgtiotf%?'dabout the hour of 1.30 o’clock p. m. on Thursdaj;'r afitelr-
noon, the 21st day of January, 1932, the Territorial grand (]111_1):1 u};
convened in the court room of the Hon. A. M. Cristy, se(_:onf 111{1 ge 'Oi ‘
‘the Circuit Court of the First Judicial Circuit, Territory (% . z}wsur ;
that the grand jury at said time _:znci1 place Avaﬁ,‘r(;%rgg)lfssgl ges i ]I%Irc())lt
‘ s are as follows, to-wit: Harry A. , J : ;
ggé):re Illgmznderson, Edward Ellis Bodge, Rudo‘lph Buk_eley,tJFohn
Llewellyn Cliff, Rudolph M. Duncan, Enf Fah Chungr, Vmc(ejnL sr-
anadez, Warren C. Laird, Abner Townsley Longley, W alterh : Xbei
Marmion M. Magoon, Robert McCorriston, David Numslx, }(:e,c . er
S Nascimento, Frank C. Palmer, James A. Rablrl, jr., Ralph Collie
Vincent Scott, Ralph Curtis Turner, Arthur E. W ad'f _ 1 ok
That Harry A. Franson was the duly appointe owrFa.n_d { rale
grand jury and James L. Holt duly appointed secretary o: sgil Vvl_"gl )
'jsury' that shortly after said grand jury convened Mr. Gn?iﬁ 1 1lb 11 :
depu’ty city and county attorney of the city and county _(()1 onccf u ;1,
Territory of Hawaii, called numerous witnesses before sald gran tllg g
and your affiant is informed and believes that said vntnesses1 tiﬁg e :
as to {acts surrounding the alleged kidnaping and alleged2{ ing o
Joseph Kahahawai on Friday, the 8th c;iay of January, 19'3d i e
That at or about the hour of 4.35 o clock p. m. on sal ay, i
grand jury was adjourned until the hour’ of 10 o’clock a.F md on 1
!fjollowing day, to wit, at the hour of 10 o’clock a. m., on lriday,
nuary, 1932. :
22%!?:1?7 z;)t:f ggnabggé the hour of 10.15 o’clock a. m. on Friday, t‘phe
22d day of January, 1932, said grand jury resumed 1ts 1milest1g.a 103
of the alleged kidnaping and killing of said Joseph K&}hg awgl anr
that additional witnesses were called before said grand ]}1}g ain byfmll'e
affiant is informed and believes that said witnesses testl e((1 116 c?ed
said grand jury in con‘necti}gnhml’lch the alleged kidnaping and alleg
illi ’ id Joseph Kahahawal. :
kﬂ'lll‘l}ll%xtogzt?}tﬁ' S:kl)((ln(;t th%'hour of 12 o’clock noon on Friday, the 2%d
day of J anuary, 1932, Mr. Glrifﬁth C}IV _1ght,ttﬁletd}egligfdcggnfggt%(gl%h}é
announced to said grand jury that he I ) R
%gggirr?l?){iaf and '»ﬁ?xa.t he thereupon prescnted to the grand ]1}111‘}7 for 1}1‘is
consideration an indictment charging Grace Fortescue, 'If; ?trndas f
Massie, Edward J. Lord, and Albert O. Jones with rbr:[; egreg
murdelf and also an indictment charging Grace Fortescue, _n?ma‘
H. Massie, Edward J. Lord, and Albert O. Jones with kldnaping.' :
That said grand jury then recessed for lunch and at the }Oll]]l 0
1.30 o’clock p. m. on said day returned to the courtroom ol llon.
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A, M. Cristy, second judge as aforesaid, to deliberate and vote upon
whaother or not any of said defendants should be indicted.

That at or about the hour of 3 o’clock p. m. on said day the grand
jury requested Hon. A. M. Cristy to instruct it upon certain matters
ol Inw pertaining to the requested indictments and that thereupon
Ion, A. M. Cristy did enter the grand jury room and instructed the
grand jury, as requested, and after having done so, retired to his
olinmbers in the judiciary building.

That vour affiant is informed and believes and thercfore avers the
fnet o be that between the hour of 3 and 3.30 o’clock p. m., and sub-
nogquent to Hon. A. M. Cristy having instructed the grand jury,
menibers of the grand jury voted on the bills presented to them and
your affiant is willing and offers to prove by the testimony of Hon.
A, M. Cristy and by the minutes of the secretary of said grand jury
und by the affidavits of the grand jurors that at or about the hour
of 8.30 o’clock p. m. on said day, Harry A. Franson, foreman of said
grand jury, left the grand jury room and went into the chambers of
Ion. A. M. Cristy, and that he, the said Harry A. Franson, did there-
upon announce to Hon. A. M. Cristy that the grand jury had delib-
ornted for several hours and after the deliberation had voted as to
whother or not a true bill should be returned against any of the
defendants on any of the charges presented and that the result of
muid vote was that a no bill should be returned as to each and every
one of the defendants on cach and every one of the bills presented;
that while said Harry A. Franson was in the chambers of Hon. A. M.
Cristy one of the members of the grand jury, at the request of the
other members of the grand jury, went into the chambers of Hon.
A. M. Cristy and in the presence of Hon. A. M. Cristy and Harry A.
['ranson requested the foreman to return to the grand jury room, and
{hat said grand juror likewise informed Hon. A. M. Cristy that a no
bill had been returned against each and every one of the said defend-
ants and that thereupon Hon. A. M. Cristy informed both the fore-

man of the grand jury and the other grand juror referred to that he

would refuse to accept a no bill and that in order to prevent a no bill
heing returned he intended to adjourn the grand jury until the hour

ol 10 o’clock a. m. on Tuesday, the 26th day of January, 1932.

That thereupon Hon. A. M. Cristy returned to the grand jury
room and reiterated his remarks to the effect that he would refuse to
necept a report from the grand jury and that the grand jury had been
ndjourned until the hour of 10 o’clock a. m. on Tuesday, the 26th
dny of January, 1932, and that upon said occasion Hon. A. M. Cristy
used the following language, to wit: :

If n orime has been eommitted and the identity of the criminals known; that is,
orlminnle in the sense of the technical provisions of the, law, and the grand jury
fur roanons refused under their oath to present an indictment therefor, I present
la you the question of anarchy in this community. Are you willing fo take the

u|||u|n||:llll.1tm for that situntion? You know our racial structure. Whether

Wk I lnvolved in any partioular ense and in the particular case before you is for
youur sonslderntion and not mine,  But, really, gentlemen, it is a very serious

OHARGES AGAINST OFFICIAL ACTS OF JUDGE A. M. CRISTY

slbiatlon whioh I want you not to nef hastily on, and to reflect upon. If there is
rln- Hror who onn nob eonsolontlously onrry out his oath of office, he should resign
l,u willadoly feom the geamd Jury.  We nro embarking upon o very necessary tour
o by I s one thnk 1o nob sellsh sny more thean you do. T will-ask the grand
'Iil b bl s jovrned anbil Poesiday morning nlk 10 o’cloek and return for
||[{||||| poimlidornClon wpon i mdbors prosentod before you,  You nre oxoused
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until Tuesday morning at 10 o’clock. There are the usual restrictions as to the
secrecy of your proceedings.

Juror Booee. Do I understand you are not accepting this report?

The Court. There has been nothing presented to me. The court refuses to
accept any further report until the grand jury deliberates further upon matters
of serious import to the Territory. After Tuesday I will talk to you. I will ask
you to seriously deliberate upon it until you return for your deliberations at
10 o’clock on Tuesday next.

That at or about the hour of 10 o’clock a. m. on Tuesday, the 26th
day of January, 1932, and subsequent to the refusal of Hon. A. M.
Cristy to accept the no bill voted by the grand jury, and subsequent to
the inquiry propounded by the said grand juror, Ii. E. Bodge, to Hon.
A. M. Cristy inquiring as to whether or not Hon. A. M. Cristy in-
tended to accept the no bill voted by the grand jury, Hon. A. M.
Cristy refused to permit said grand juror, E. E. Bodge, to continue
to serve on said grand jury despite the fact that the said grand juror
expressly stated to Hon. A. M. Cristy in open court that he was
“perfectly willing to serve’” and that he was ‘“‘not claiming any
exemption.” k ; i

That on said occasion Hon. A. M. Cristy used language in part as
follows:

The jury room will be closed and you will proceed with your further delibera-
tions. Before so doing may I ask you gentlemen, as representatives of the Gov-
ernment and the community, to lay aside all race prejudice, to rise above such
trivial or personal matters and apply yourselves coolly and impartially to the
question of whether this Government shall exist and how it shall exist.

Further affiant saith naught.

MonrcomMery E. WINN.

Subscribed and sworn to before me this 27th day of January, 1932.
[sEAL.] J. NogucHI,
Notary Public, First Judicial Circuit, Territory of Hawass.

O
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