CASES DETERMINED
IN THE

SUPREME COURT OF NEBRASKA

SEPTEMBER TERM. 1921,

P’. R. CARPENTER V. STATE OF NEBRASKA.
Fruep OcToBER 14, 1921. No. 21931.

1. Indictment: PRracrTicE oF MEDICINE: NEGATIVING EXCEPTIONS IXN
StaruTeE. The exceptions set forth in section 2724, Rev. St. 1913,
as amended in 1919 (Laws 1919, ch. 190, title VI, art II, sec. 8),
form no part of the description of the offense, and it is unneces-
sary that they be negatived in an indictment charging a viola-
tion of the medical practice act.

2. Physicians and Surgeons: ACT REGULATING PRACTICE OF MEDICINE:

VarLwiry. The statute regulating the practice of medicine is not
void as discriminatory because it fails to provide that persons
desiring to practice “Napropathy” may treat diseases without ex-
amination.

3. —-——: STATE Boarp or Hearrn: Duties. Unless so provided by
the legislature, it is not incumbent upon the state board of health
to furnish means for examining the qualifications of all persons
desiring to treat patients by drugless or other methods of healing

for fee or reward, and to fail to do so is not a denial of any con-
stitutional right.

New MeTrnobps oFr HeEALiNg. Neither the legisla-
ture nor the state board of health can be expected to anticipate
the inception of new methods of healing.

Ekror to the district court for Brown county: RoperT
R. Dickson, Junae. . Affirmed.

Clarence N. Darrow and William M. FEly, for plaintiff
in error.

Clarence A. Davis, Atiorney (feneral, and (. L. Dort,
contra. '

Heard before Morrisspy, C.J., Lerron, Rose, DEAN,
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ALDRICH, DAY and FLANSBURG, JJ.

?i];rl?tljﬁ{n error (hereinafter tel_-n.\.ed lleffflld‘dll}‘:,_) O\\ai
convicted mpon four counts of an }l{fOl'watlQD.(fiileéézg
him with the illegal practice of medicine, fo.r a state : S;
The evidence shows that defendant, who (.hd xlmt })f;s(,lseb
the qualifications as to professional. e.ducatlou 10;11111tmen);
the statute for the practice of medicine, or the 1‘.eaf i
of diseases, had treated the persous named in t.he ;:;tjon e
tion for physical ailmentts, for a fee, by a manipu

i its ligaments.

tm;)?t?;igaft 1’e1i(&3 for a reversal ot.' the judgmen.t upolnaz
number of assignments of error, \\:lnch may be gtf)ufe; v
tollows: (1) No count of the mfor.matlor‘ld chdrtxfzf eréd
offense; (2) the court erred in cxcl.udu{g. OV.l exg}e)ofmmo‘
in his behalf; (3) the court erred in g1.vm.g an 112_ S (;7['
cortain instructions; (4) the st.atu.te g vmé‘lt'l(;n.

thle Constitution of the state and of the U ['11ted kg a]e‘s.ws

Section 2724, Rev. St. 1913, as umex}ded in 11191 .(“Jin
1919, ch. 190, title VI, art. L1, se_c.'S) , is ;11.5..1“01 o::'?t.hin, t.h)(;
person shall be regarded as practicing mef icine, sl
meaning of this article, who sha'll operate 0{1’ Elvgic.,i L
heal or prescribe for, or Oth(ﬂ‘\\'\s(", tw.:at an\ lp.t:).k] :hau
mental ailment of another. .\’ot.hmg_',' in ll}m :u. ic e >
be construed to prohibit eratuitous SCI‘\’IL‘levb tm .L(;];Enis.
emergency, and this article shall not ap? :\; 10 .va o3
sioned surgeons in the United States armiy dllf tnati,, =
to nurses in their legitimate ()(‘(‘ll[)ﬂthllS,. no: o the ¢‘
ministration of ordinary household remed.xes. e

It is argued that the 1attcr' se.ntence is ‘not \nf?;],and
ir. the indictment: that, if the l‘lldl(ft].[l(fllt may bcdn .e;bed
still the accused may not be guilty of the oifens? esu:)ted
in the statute, it is insufficient; tha-t the sect(;(-)? q‘u cog
has an arbitrary definition of practice of me 1C1;l(” v
that the exceptions made in the second senteng‘("t 0;; th;
much a part of the definition as any other par
Sec’gloél.same complaint was made to the information in the
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case of Nofield v. State, 61 Neb. 600. The court said:
“The information is assailed on the ground that it failed
tf’ contain any negative averment relative to the'excep-
tions contained in section 17, ch. 55, Compiled Statutes.
Such a negative averment was wholly unnecessary.
O’Connor v. State, 46 Neb. 157.” ' -
I Tolt v. Ntate, 62 Neb. 134, which was a prosecutibn
for keeping intoxicating liquor for sale without a license,
l}udel- a section of the statute which provides: “That this
.[section] shall not apply to physicians or druggists hold-
Ing permits for the sale of liquors for medicinal, mechani-
(:-.a], chemieal, or sacramental purposes, or persons having
liquors -for home consumption”—it was argued that the

information was fatally defective because it did not

specifically allege that the defendant was not one of the
persons designated in the proviso. But the court said:
“The information sufficiently negatives the exceptions of
the statute. It alleges that the accused had no .liquor
license or druggist’s permit, and that the defendant kept
the intoxicating liquors for sale and did sell the same.
¥ * * The information negatives all exceptions of the
statute which are a necessary - description of the crime
attempted to be charged. i\.[OI'eOVeI', the general rule is
that only such exceptions and provisions of a statute as
are part of the description of the offense need be negatived
in the information.” This principle applies and the in-
formation is sufficient.

It is assigned as error that the court refused to per-
mit defendant to testify as to the condition of several of
his. patients before and after the treatments administered
by him, and that in such treatments no drugs, medicines
or surgical operations were used. It is said that the fact
that defendant belongs to a class that has been unjustly
diseriminated against, and that his constitutional right to
life, liberty and the pursuit of happiness has been, or is
sought to be, violated by the statute, can only be estab-
lished by evidence showing the real nature of the acts
performed. While a portion of the offered testimony was
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excluded, defendant was allowed to testify that “na-
propathy” is a drugless method of treatment of diseases
or disorders of the human body discovered or founded
about 15 years ago, and that he did not treat cases of
opstetrics or of broken bones. He stated the theory of
treatment as follows: “We helieve that the innate prop-
erty of ligamentous tissue to shrink up from injury re-
sults very frequently in damage to the nerves which go
out through the spinal column to the different parts of
the body, and thus the impairment to nerves due to this
contracting property of the ligamentous tissue results in
shutting off the nerves in there, or possibly an irritation
of the nerves, so that the organs or parts thus supplied
do not act in a normally functioning way.” He defined
at length the term “ligamentous tissue,” and further tes-
tified that he treated the ligaments by using manual force
upon the bones to which the ligaments were attached,
using the prominences of the bones as a lever to stretch

. the shrunken ligaments, which are for the most part at-

tached to the vertebrze. The witness was also permitted
to testify in detail as to the actual condition of several of
his patients before treatment and their general appear-
ance and physical condition after the treatment. The un-
disputed testimony, therefore, is that their later condi-
tion was better than the first, and no prejudice or error
.oceurred by the exclusion of merely cumulative evidence
on this point.

Dr. Oakley Snith was called in behalf of the defendant
and testified that he had charge of a school teaching
“napropathy” in Chicago, which was the only school of
the kind in the United States; that the system  was
founded by him about 15 years ago; and that he had
formerly been a chiropractor. When asked te state the
difference between chiropractic and osteopathy, on the
one hand, and napropathy, on the other, the witness testi-
fied: “I will do the best I can. As far as I can see; they
are opposite in this regard: The chiropractor;th\QrkS-;on
the basis of bones out of place, works on the; basis. ef
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putting them back in place, makes up his treatment as he
goes along; in other words, without chart or bookkeeping.
The napropath says we should do all work with a chart,
work on the basis it’s a ligatight, not bone out of place;
a ligatight is a shrunken ligament, and on the basis we
should stretch those shrunken ligaments. That is all.
Q. And you might state the osteopath theory. A. With-
out any accusations against the chiropractor, the chiro-
practor is the same as the osteopath, as far as I can see in
theory and action. That is all.”

The court sustained an objection to the question as to
how long the system of treating disease by manipulating
the spinal column has been used. Defendant offered to
show by the witness “that the practice of manipulating
the spine has been in use in the world as far back as the
history of medicine can be traced, that it has been
specially in use in Bohemia, where he has studied and
observed, and that it is used in families and has been
for more than one hundred years, and that it is in fre-
quent use in the United States in families, especially in
families of those who have recently come from Europe, as
a household remedy,” which permission was refused as
not tending to prove or disprove any issue in the case.
This is assigned as error. The evident object of the ten-
dered evidence was to bring the practice of the treatment
within the exception of the statute which permits “the
administration of ordinary household remedies.” Even
if received, the testimony would not, in our opinion, have
brought the case within the exeeption. Use in Bohemia
or in the families of immigrants from Europe of rubbing
or manipulation of the spine would not establish that the
practice of “napropathy’” as described by the witness is
an ‘“ordinary household remedy” in this country. The,
ruling on this point was not erroneous.

Defendant requested instructions, in substance, to the
effect that the law permits any person to treat diseases
or physical ailments of others through the administra-
tion of household remedies, and that by such administra-
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tion is meant the use of any agency “such as massage Ov
the exercise of the muscles or nerves by external physical

-manipulation, when such use of either or any of such

agencies is frequently applied by members of a fan.uly
or household in which one may be suffering some physical
or mental ailment, or by neighbors, or by any other per-
son called in for advice for such ailments,” etc. The re-
tusal of the court to so imstruct the jury is assigned as
error. We think these instructions were properly re-

- tused. It has been pointed out that neither the evidence

offered and excluded, nor that received, would establish
that the defendant administered ordinary household rem-
edies, within the meaning of the statute.

It is also assigned that it was error for the court to
refuse to instruct the jury that it was the duty of the
state board of health to provide means whereby persons
desiring to practice drugless healing by the syste.m of
“papropathy” could take an examination as to th_elr ﬁ.t-
ness to engage in such a system of healing. It is s§ud
that to refuse or neglect to afford such an examination
is a denial of defendant’s constitutional rights and a dis-
crimination against him in favor of practitioners of other
schools of medicine. In recent years a number of schools
of thought concerning the treatment of diseases have
sprung up, mostly concerned with what is known as drug-
jess healing, such as christian science, osteopathy and
chiropractic. .

The constitutionality of an act forbidding the practice
of medicine except by persons licensed by the state board
of health was first passed upon in this state in the case
of Gee Wo v. State, 36 Neb. 241. The statute was again
upheld in State v. Buswell, 40 Neb. 158. The qu‘oted
section defining the practice of medicine was especially
considered and was held to be valid.

In Little v. State, 60 Neb. 749, which was a prosecu-
tion for the practice of osteopathy before the (?nactment
of the statute providing for the issuance of licenses to
that class of practitioners, the constitutionality of the
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act was.again attacked on the ground of being prohibitive
in its ‘nature: el &

“ The law was again sustained in Harvey v. State, 96
Neb. 786, where it was said by Sedgwick, J.: “Some of
the questions presented appeal strongly to one’s sense of
justice, and would be difficult of solution if they were
not foreclosed by the statute and the early decisions of
this court. * * "* This court cannot amend the stat-
utes, .nor disregard the early decisions upholding and
construing those statutes. The legislature has had ample
opportunity to modify the laws, if they are considered
harsh, unjust or impolitic, and, not having done so, they
must be enforced as the will of the public expressed
through its lawmaking powers.”

After the law in this state had heen so construed, be-
lieving. that the regular schools of medicine did not
possess a.monopoly of the skill and knowledge available
or necessary to alleviate human suffering, the votaries of
these new methods applied to the fountain head, and con-
vinced the lawmaking powers of the state that their re-
spective systems were of value and effect in the treatment
of disease. The legislature thereupon supplemented the
statute by providing that the practice of osteopathy and
chiropractic could lawfully be carried on under certain
preseribed regulations. This was the proper and orderly
method of proceeding.

There are but few relations in life in which there is a
greater feeling of dependence, trust and confidence than
in the relation between a patient and'his physician. The
very use of the title “Doctor” to the average mind im-

plies peculiar skill and knowledge, and invites faith and

confidence, and it is entirely proper to protect the public
from ignorant or incompetent men or women professing
to be competent physicians. Such laws, no doubt, in
some cases, and perhaps in this case, prevent a man of
greater ability, or better education, than some of those
having legal qualifications, from practicing, and seem un-
just in isolated cases; but it is. impossible to legislate to
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meet every individual case, and some latitude must be
allowed in order to attain the necessary and proper object
to be attained—the protection of the’ public from quacks.
There may be but a slight difference between the treat-
ment given by osteopathic, chiropractic, or other healers
by manipulation, but the state has recognized a distine-
tion between them, and has declared the practice of such
arts by specially educated practitioners legal and valid.
The requirements for the right to practice either of these
schools of drugless healing are not exacting, rigorous or
unreasonable, but they are sufficient to exclude the ignor-
ant. Neither does the knowledge or study required, at
least in osteopathy, seem to be inconsistent or incom-
patible with the study of napropathy as described by its
tounder or discoverer. Weé know of no law which would
prevent the exercise of the system of napropathy by one
who has been licensed to practice osteopathy.

The legislature cannot be expected to anticipate the
founding of new systems of thought or methods of heal-
ing, and neither can the state board of health be required
to anticipate every new idea in the drugless treatment of
diseases. The cases cited on behalf of the defendant
mainly are distinguishable, either as not involving the
point considered here, or as construing statutes different
in their terms. A large number of cases bearing on the
questions involved may be found in the annotation to
People v. Cole, L. R. A. 1917C, 822 (219 N. Y. 98), and in
notes in former volumes of the series to which this note is
supplementary.

We fail to see that any constitutional right of the de-
fendant has been infringed. The judgment of the district
court is’ :

3 . AVFFIRMED.




