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for the benefit of Blowers. More than this, the fact situation in
the ense shows that there was in fact no building erected on the
property that could, in any way, inure to the benefit of Blowers,
even though the contraet were other than it s It must follow
nocosarily, therefore, that Register & Buxton were not entitied
to have this mechanie’s lien foreclosed as against the real estate
owned by Blowers. This is in sccordance with the finding of the
distriet court ; and while many other questions are discussed, this
being suflicient to sustain the ruling of the distriet eourt, the
uther questions will not be diseussed. — A flrmed.

Evaxs, Faviaze, D Guary, and Kixma, JJ.. coneur,

StAaTE oF ITowa, Appellee, v. FRANK BITTNER, Appellant.

No. 39026.

INDICTMENT AND INFORMATION: Issues, Proof, and Variance—

1 Permissible Theory of Conspiracy, and Aiding and Abetting. Under
an indictment for murder in which the defendant is charged with
having actually fired the fatal shot, the State may avail itself, as a
matter of evidence, of a conspiracy theory, and at the same time
invoke the theory of aider and abettor in the commission of the
offense charged.

CRIMINAL LAW: Trial—Instructions—Admissions. Instructions which
2 aim to guide the jury in the consideration of statements which are
claimed to have been made by the accused after his arrest, and which
do not constitute ‘‘confessions,’’ are mot erroneous simply because

the said instructions refer to them as ‘‘confessions of facts.”’

IIOMICIDE: Evidence—Attempted Suicide. The act of an accused in

3 attempting to commit suicide after his arrest and incarceration for
murder, and after he has knowledge of the charge placed against
him, constitutes a circumstance which is indicative of guilt, the force
and effect of which the jury must determine.

ORIMINAL LAW: Trial—Reception of Evidence—Exclusion of Sheriff

4 from Court Room. It is within the discretion of the court to receive
the testimony of the sheriff and of a special officer assisting the
county attorney, even though: they had remained in the court room
in violation of an order excluding witnesses. (See Book of Anno.,
Vol. I, Sec. 13846.)
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WITNESSES: Competency—Confidential Relations—Overheard Talk Be- *

5 tween Accused and Attorney. “A witness is competent to testify to a
conversation which he overheard between the accused and an at-

torney relative to the offense charged, when the attorney was not an
attorney for the accused.

WITNESSES: Credibility and Impeachment—Scope of Cross-examina-

6 tion. The State is privileged, to the extent of a fair discretion, to
cross-examine the defendant in a criminal cause as to his previous
history, prior conduct, habits, and ways of living, as affecting his
credibility, and for the purpose of impeaching him. (See Book of
Anno., Vol. I, See. 11255, Anno. 39 ¢t seq.)

CRIMINAL LAW: Trial—Court’s Refusal to Compel Production of

7 Document. The refusal of the court to compel the county attorney

to produce the confession of. a co-accused will not be deemed reversi-

ble error when the accused makes no effort to secure such confession,
except to unsuccessfully request the county attorney to produce it.

Criminal Law: 16 C. J., §155, p. 144, n. 55; §2036, p. 801, n. 27; §2124,
p. 842, n. 16; §2422, p. 1004, n. 35; 17 C. J., §3751, p. 368, n. 5. Homi-
cide: 30 C. J., §433, p. 205, n. 87; §650, p. 405, n. 2. Indictments and
Informations: 31 C. J., §457, p. 844, n. 52. Witnesses: 40 Cye., p.
2366, n. 11; p. 2616, n. 20; p. 2626, n. 75.

Appeal from Webster District Court.—SHERWo0OD A. CLOCK,
Judge.

Novemser 21, 1929.

Trial on an indictment accusing the defendant of murder

in the first degree. The jury returned its verdiet of guilty, and
recommended that the defendant be sentenced to life imprison-
ment. The trial court entered judgment in conformity to law,
and the defendant was sentenced to the state penitentiary at
Fort Madison for life. From the judgment entered, the de-
fendant appeals.—A ffirmed. .

Maurice J. Breen, for appellant.

John Fletcher, Attorney-general, Neill Garrett, Assistant
Attorney-general, James I. Dolliver, County Attorney, John E.
Mulroney, Assistant County Attorney, and B. J. Price, Special
Prosecutor, for appellee. :
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DE Grarvr, J.—This case is an echo of the work of certain
gangsters in the peaceful city of Fort Dodge, Towa. Three per-
sons; to wit, the defendant, Frank Bittner, his accomplice, Casey

Navin, and the deceased, George McIntire, were
1. INDICTMENT .
awp InvorMa-  professional gamblers and bootleggers. A fourth

TION: issues,

proof, and v&-  party, known as Red Watson, whom counsel for
riance: permis-

sible theory of  defendant terms ‘‘a professional gunman from

.“.‘x’&‘ﬁf’é’ s :1;%- Omaha,”’ was brought onto the scene of action

i by Bittner and Navin, for the sole purpose of
ueting with the two men in the perpetration of a robbery of
({eorge McIntire, the deceased. It was the imported gunman,
Watson, who fired the fatal shot, while the three men were act-
ing in coneert to accomplish the robbery aforesaid. Navin was
first arrested, and subsequently pleaded guilty to the murder,
and received a life sentence. Red Watson decamped on the same
ovening of the shooting, to wit, May 1, 1927, and his where-
nbouts has since been unknown. We deem it unnecessary to de-
tail at this point the record facts, for the special reason that the
wufflciency of the evidence to sustain the verdict is not in ques-
tion.

I. The appellant questions the theory of the trial of this
onse, and predicates reversible error on certain given instructions
Involving the challenged theory. In brief, the appellant argues
{hat Bittner was tried for conspiracy. This contention cannot
bo sustained, under the law or under the facts of this case. A
person accused as principal of any felony may be a co-con-

nirator, and the State may, in the prosecution of said felony,
 nvail itself, as a matter of evidence, of a conspiracy theory, but
ul the same time invoke the theory of aider and abettor in the -
gommission of the crime charged. See State v. Mickle, 199 Iowa
704, The defendant Bittner, in the instant case, was guilty of
murder in the first degree, under the record, or not guilty of any
- aplmo, The cause was so submitted, and no included offenses

aro mentioned in the instruetion. This was correct. It is true
Ahat the guilt of a person who aids and abets the commission of
i erlme must be determined from the facts which show the part

@ hnd in it, and does not depend upon the degree of another’s
‘wullt, State v. Smith, 100 Towa 1. It is also true that all per-
puni concerned in the commission of a erime, whether they direct-
b sommitted the aet constituting the offense or aided and abetted
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its commission, may be jointly or severally indicted as principals.
Section 12895, Code, 1927; State v. Carlson, 203 Towa 90. In
the Carlson case it is said: [

‘“‘This is also true in proving the commission of a crime on
the theory of conspiracy, or the crime of conspiracy itself. [Cit-
ing cases.]”’ '

The instant indictment says nothing about a conspiracy.
See State v. Munchrath, 78 Towa 268. It was not necessary so to
do, to make evidence of a conspiracy competent. The indictment
does not name any other person except the defendant Bittner.
It was not necessary to name any of the other parties in said
indictment. It is said in State v. Wolf, 112 Towa 458:

‘It is undoubtedly true that one who eonspires with another
to do an unlawful act is equally as guilty as he who actually does
the act, but it is not always true that one who aids and abets
another is equally as guilty as the principal. The guilt of the
former must be detéermined alone from the. part he took in the
transaction.’’

In the case at bar, the instructions given by the court to the
jury are not so blended in the language used that it may be said
that the jury was misled as to the court’s meaning, and there-
fore the defendant cannot claim prejudice. It would be difficult,
indeed, for a trial court, in the light of the evidence before us;
to avoid all reference to the conspiracy evidence relating to the
three parties who were participes criminis in the erime charged.
The jury was fully warranted, under the evidence, on either
theory, in returning a verdict of guilty as charged, and it may be
said, in addition, that the defendant Bittner was fully protected
by the court’s instructions in relation to the eonspiracy theory,
and in one place it is said: . ' '

‘“‘But if there was no connection between the acts of the de-
fendant, Frank Bittner, and the acts of Red Watson and Navin,
as to the shooting, or if the attempted robbery, if one there was,
upon the said George MecIntire was not jointly done or partiei-
pated in or countenanced by the defendant, Bittner, but the said
Bittner was acting independently of and unconnected with Red
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Watson and Austin E. Navin, then the defendant,' Bittnter, is
not liable therefor, and your verdict must be ‘not guilty.

The murder charged was under Seetion 12911, which reads:

« A1) murder * * * which is committed in the perpetrati(?n
or attempt to perpetrate any * # * pobbery * ¥ * is murder in
the first degree * * *.”’ :

Tt was this species of murder with which tl}e court:, was dgal—
ing in the instant case. The evidence clearly discloses that there
were three persons involved, although but one fired the shot when(
" i : it 1 ident that
the holdup of McIntire was attempted ; ax.ld it is evider ,
after Melntire fired one shot in defense of hlmself and his proper-
) f Watsoﬁ fired two shots, and fled the scene. It was the
ofendant Bittner who took “Watson by auto .to am_i from the

ne of the murder at Fort Dodge, from Wh}c%l point Watson
ode in his own car to Des Moines, and. from.whlcp place he }}a_s
bt been traced. Bittner’s accomplice, Navin, without any in-
. "pcement or hope of reward, told the whole story of the erime,
his story is corroborated in many of the .1;1at_ell'_1a,;l facts and
s by other witnesses, and even in part by Bittner himself, who
untarily told his story to the grand jury of W_ebst.er_ Count;_'.
question arises in this case as to the corroboration of this

e. N "

l?t? ?scthe claim of the defendant Bittner thzimt he knew noth-
| ; of the purported scheme or conspirgcy which Fhe State at-
fempted to prove, and did prove, but that he acted 'mdepender_lt-
ly, and was not connected with Red Wat§on or.Nav1¥1. The trial
"nrt, as heretofore pointed out, recogmz-ed his (':laxm_, and spb-

ted same to the jury. Ina subsequent instruction, in defining
(o ferm “robbery,’’ it is said:
. HAn attempt to perpetrate a robbery qlee'ms that the de-
wdant did an act or acts toward the commission oi.' a ro})bery
ﬁ'ihut purpose, and with that intent, but with a failure in the

r'putration thereof.”’ |

~ 'his was an aiding and abetting instruction, and it was the
R ; i der all of the facts and cir-
ineo of the jury to determine, under a '
satances, as diselosed by the evidence, whether the defex_xdqnt
{ner was to be believed, or, whether, pursuant to a conspiracy,
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he actually aided or abetted the unlawful act resulting in the
death of McIntire. The Jury, under the instructions when read
as a whole, could not, in our judgment, misunderstand or mis-
construe the applicable law of the case, as given by the trial court.
II.  Complaint is made of Tnstruction No. 16, relative to

the consideration to be given what is termed “‘confession of
facts’’ made by the defendant. It appears that, after Bittner
was arrested, Myron Tuller, the sheriff of Web-

# fanaeanLaw: sier County, had a conversation with Bittner,
Yons: sdmis gt a time when the two men went down to the
river to find the gun which Bittner said he threw

out of his auto on the night of May 1st, and that the sheriff was
informed by Bittner that he (Bittner) told ‘“the damned fool
[meaning Red Watson] not to hurt him [meaning MelIntire].”’
It is also shown that Hi Yackey, a special state officer, working
under the direction ‘of the attorney-general of Towa, was told by
Bittner that he (Bittner) and Casey Navin and Red Watson
were in the alley (where Bittner’s Cadillac stopped immediately
prior to the shooting of Melntire), and that he told Watson at
that time not to hurt MecIntire. The record also discloses that
Lyle Tuller, son of the sheriff, and a deputy sheriff, overheard a
conversation between Bittner and Clarence Darrow, the well
known defender of persons aceused of crime, but not of counsel
in this case. The first thing he heard Darrow say to Bittner was:
‘“How did they secure such a complete case against you?’’" Bitt-

ner answered: ‘‘Casey Navin has spilt everything. He was -

with us that night.”” These statements do not classify under the
technical legal term, ‘‘confession,’” but they were admissions, or,
as the trial court termed them, ‘‘statements or confessions of
fact.”” They did tend to corroborate Navin as to some of the
material facts stated by him to the trial jury, and these state-
ments constituted the basis for the trial court in giving an in-
struction relative to these statements or confessions of fact. In
this case it may be noted that Bittner, as a part of his defense,
claimed that promises and inducements were held out to the de-
fendant and Navin to secure these admissions or confessions of
facts, and therefore that they were not freely and voluntarily
given. Under the challenged instruction (No. 16), the court
simply gave to the jury the law relative to such a situation, and
told the jury that such a statement or confession of fact would
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not warrant a conviction, unless accompanied by other evidence
that the erime had in fact been committed as charged. The jury
was further told that these statements ‘‘are to be examined by
you with care, and it is for you, and you alone, to detern'line what
weight shall be given to them, and they cannot be considered by
you unless you find from the evidence, beyond a reasonable doubt,
that the defendant made the statements constituting the alleged
confession of facts, and that they were made by the defendant
voluntarily and of his own free will, and with a full' and perf_ect
knowledge of the nature and consequences of the sal'd confession
of facts, if such there was.”” The trial judge, in the instant case,
must have had before him the opinion in State v. Brown, 48
lowa 382. The declared law of the case, supra, is still the law
of Iowa. The trial court, in the instant case, properly guarded
the defendant in every respect relative to the facts which tended
to show his guilt of the erime charged.

III. The record discloses that the defendant, shortly after
his arrest and incarceration in the county jail, slashed himself
mr'()ss the abdomen with a razor secretly handed him, and there-
by severely wounded himself. The defendant’s

I. Homicms: — claim was that he suffered pain from certain ad-
b avidence: ¥ . R .
| m‘f“’d sui- hesions caused by a prior operation, and on ceross-

examination, he could not tell what operation it
wns, when it was, or that he had ever suffered from 'adhesions
prior to that time. The trial court instructed on this matte.r,
nid of this instruction complaint is made by appellant. This
particular matter has never, prior to this time, been presentefi
{0 this court. The instruction given was to the effect tha'mt evi-
tlonce had been introduced on the part of the Stat_e t.end.mg to
phow that the defendant, while an inmate of the jail, inflicted a
wound upon his person, and: ;

““If you find from the evidence, beyond a reasonable doubt,
that the offense alleged in the indictment was committed at the
tlmo and place as so charged, and further, that the defendant
lnow that he was charged with the commission of said offense,
el was arrested and placed in the jail of Webster County, Iowa,
el you Turther find beyond a reasonable doubt that the wougd
Inflicted by the defendant upon his person was inflicted by him
o the purpose of committing suicide, then you are justified in
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considering the said act of the defendant as a circumstance indi-
cating guilt, to be considered by you in connection with all the

evidence, to aid you in determining the guilt or innoeence of the
accused.”’ ' '

The trial court further stated in said instruction that, if the
~ State had failed to prove, beyond a reasonable doubt, that the
wound inflicted by the defendant upon his person, if he did in-
fliet suech a wound, was inflicted for the purpose of and with the
intent upon his part to commit suicide, the jury should give no
consideration whatsoever to this testimony upon this point, and
such testimony should be disregarded entirely. It will be ob-
served that the court placed the burden upon the State to prove
the self-inflicted wound and that defendant knew at said time
that he was charged with the crime of murder, and particularly
charged the jury that they must find that the wound was done
for the purpose of committing suicide; otherwise, this evidence
was not to be considered by the jury for any purpose. This sure-
ly was a fair instruction. . ; :

We find but four cases in the courts of last resort bearing
on this proposition. Three of these cases sustain the instruction.
We ‘will not discuss these cases, and to avoid incumbering the
record, it will be sufficient to cite them. People v. Duncan, 261
I11. 339 (103 N. E. 1043) ; State v. Jaggers, 71 N. J. Law 281 (58
Atl. 1014) ; State v. Bluncett, 24 N. M. 433 (174 Pac. 207). The
only decision of an apparently contrary character is an early
case found reported in State v. Coudotte, T N. D. 109 (72 N. W.
913). In that case, however, the only corroboration in the case
was the-attempted suicide, and the question arose, as stated in
the opinion, whether or not ‘‘any presumption of guilt’’ arises
from an attempt to commit suicide, made before trial. ‘Such is
not the question in the instant case. The contention of the State
in.the North Dakota case was that, when a party charged with
crime attempts to commit suicide, ‘‘that fact raises a presump-
tion, more or less strong, that such.party is guilty of the crime
charged.”” In the case at bar, the trial court in instruection used
no such language, and did not mention the word ‘‘presumption.’’

IV. The next complaint of the appellant is that two of the
State’s officers,—one the sheriff of the county, and the other a
special agent, Yackey,—were in the coqrt room during part of
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the trial. This point is predicated on the rule
4, CRIMINAL LAW:

trial: recep- of the trial court excluding witnesses during the

don of evt - trial. The specific objection to Sheriff Tuller

?irg?nocfoilﬁﬂ_ﬁ was that he was present in the court room when
g he was called to the witness stand. This objec-

tion was overruled. Yackey, the state agent, had been one of the

- principal investigators in securing the facts, and was assisting

the prosecuting attorney during the trial. Clearly, the fherlff
had a right to be present, as an officer of the court. Mr. Yackey
was a necessary person to assist the public prosecu'tor in the case.
In any event, these matters rested in the §ounq discretion of th.e
{rial judge, and there is no abuse of diseretion shown. This
eourt will'not presume error, and will, on t}}e appeal taken by
the defendant (under the provisions of Section 14910, Code of
1927) examine the record, ““without regarc.l to t.e(}hn}?al errors or
defects which do not affect the substantial rights’’ of the de-
fendant, and ‘‘render such judgment on the record as the law
demands.”’ In the instant case, we will not reverse on the mere
fochnicality, as the point raised does not affect the substantial
£ this defendant.
ﬂsht:’.o f]J?ilhappened that, at the time the defendant, Bittner,
was in the care and keeping of the sheriff at th.e Webster County
juil, Clarence Darrow, of Chicago, was in the.c1ty of Fort Dodge,
: attending to some legal business. The defend-
vl ant’s mother, learning of the presence of Dar-

i“‘.’ﬂoxﬁ‘:?‘k‘v‘ei? row, solicited him to interview her son (de-

ponrd Lok eed  fendant Bittner). Out of the kindness of his
and attorney: 3 oart, and probably due to his intense 1ntere§t
in the welfare of accused persons, he met the. request, and did
visit the defendant at the jail. The conversation was oYerheard
by the son of the sheriff, who was then and there acting as a

deputy. Darrow 1s quoted as making the following statement to
Bittner: .

~ twell, T promised your mother that T would get over here
and talk to you, but T am very tired. I have btaen very busy all
diy, and it is late; but I have just dropped in to give you a
little encouragement, if I can, ar_ld suggest that you get an at-
{orney, and fight to the last diteh.”’ :

The only question presented on this proposition is whether
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a confidential relation existed between Darrow and Bittner, and
therefore what was said became a confidential commmunication.
There is no basis in the record for such a claim. Darrow was
not Bittner’s attorney, and it is obvious that he visited the de-
fendant in a friendly way, and on account of the request made
by the mother. See State v. Mickle, supra. g

VI. Complaint is made of the cross-examination of the de-
fendant. We have read the abstract of appellant, but we have
been aided more by the amendment to said abstract filed by

appellee. It is an elementary principle that
6 ‘c’gﬁ‘fﬁf}{m counsel for the State is privileged to cross-ex-
and jmpeach- amine the defendant as to his previous history,
of Somsex his prior conduet, habits, and ways of living, as
affecting his credibility, and for the purpose of
impeaching him. State v. Watson, 102 Towa 651 ; State v. Bran-
denberger, 151 Towa 197. This matter is largely within the dis-
cretion of the court. True it is that the prosecutor asked one or
two questions which were subject to objections. Proper objec-
tions were sustained. In one instance, the answer to such a ques-
tion was given, and was promptly stricken, on motion. The
prosecutor did not repeat the objectionable question.

This is not a case where complaint may properly be based
by reason of the persistence of the prosecutor in repeating the
questions to which objections had been sustained. See Schuck
v. Keefe, 205 Iowa 365 ; State v. Poston, 199 Towa 1073. A trial
judge cannot anticipate the answers to be given by witnesses on
cross-examination, even though it may be assumed that he should
be able to distinguish between a proper and an improper ques-
tion. However, in the instant case, there was, in our judgment,
no toxic result. The court did all that it was possible to do, by
sustaining the objection and striking from the record whatever
was elicited that was deemed improper for the consideration of
the jury. .

~ VII. Lastly, it is contended by appellant that the court
erred in refusing to compel the production of a written docu-
ment, to wit, the written confession of the accomplice Navin.
Counsel for the defendant, after it was discov-

7. CurMivALTAW:  ered that the State had possession of this paper,

:2%;2’11 tho asked ‘the prosecutor if he would produce it, to
duction of which the reply was made, ‘‘No, produee noth-

document.
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ing.”’ No subpoena duces tecum was issued, or requested to be
jssued, and no means known to the law was adop_ted by counsel
for d(;fendant to effectuate the request made by one attorney
{0 another.

In the light of the rec
{o predicate reversible error.

ord, we discover no basis upon which
The judgment _entered js—Af-

-~ firmed.

AugerT, C. J., and Evans, FAVILLE, and Kinpig, JJ., coneur.
, C. d.

s, Appeliee, v. Guouos Hawy, Appeliee, ot al, Ap-
pellant.
No. 39781,
BAIL: Oriminal “Money.'' A
i Prosecutions Certificate of Deposit as
3 bask certifeate of deposit, duly indereed o and deposited :'\lb the
' Mdmadnrimﬂm-pdyuMIluwm erime,

will be desmed ** maney,"’ withia the meaning of the statule proved
ing for the "'l.liol...',nfal bail (See 13636, Code, 1997)

PAIL: Crumisal Prosecution —Right to Apply Cash Bail ""w‘ -

2 Ossh or its equivalent velustarily depesited with the » - u”'.
Sur sae soeused of evime may be applied in satiafaction - -
of 1he judgment sgainst the seoused ss roquires the paymesd
m.amtb—qﬁth-&lug‘—uh—n‘muthm

D adnete #: TA L K349 1A LRI IRCLM
Sall; 8 C 2, 4877, p V020, . &5,

PBrare or Jow

Appeal [rom Plymouth District Court.—C. C. Brapiey, Judge

Novesmes 21, 1929

' ot which
Applieation for an order to refund & certain amou
Q h::ltk;mnd an & cash bond, and which had been applied
0 the payment of eosts in & eriminal case — A firmed

Kass, Zink & Kass, for sppellant.
Jehn Fletcher, Attorney genersl, and George W Sturges,
County Attorney, for State of lowa, appellec



