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To the RicaT HONOURABLE

Sitr FOSEPH JEKYLL Knt.
MASTER of the ROLLS,

And One of his Majefty’s moft
Honourable Privy-Council.

S I R,
q S it is to you that the public are indebted for

refcuing this valuable work from the obfcurity

wherein it had long lain, the preparing of
which for the prefs you were pleafed to commit to my
care, I thought it became me to infcribe your name
on that, to which you are fo juftly intitled: Nor know
I any to whom it could with greater propriety be ad-
dreft, than to one, who bears fo near a refemblance
to the author in thofe grear and good qualities, for
which he was fo defervedly efteemed.

An unblemifhed integrity and upright condu& in
every character of life, whether as a private perfon, a
{enator, or a judge; A generous franknefs and open fin-
cerity in converfatjon; An unalterable adherence in all
flations to the principles of civil and religious liber-
ty, accompanied with a ferious regard to true piety
and virtue; A firm attachment to our conftitution in
times of the greateft difficulty and danger; A difinre-
refted zeal for the welfare of mankind, manifefted by

unwearied
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unwearied labours for the public good, uninfluenced
by the fpirit of a party or any {inifter motive, are ex-
cellencies, which no lefs eminently diftinguith you
than they did the author of this treatife; and as they
procured him fuch a lafting veneration and efteem,
fo while the fame caufes are productive of the fame
effects, they will in like manner tranfmit your memory
to after-times with honour and renown.

To enlarge upon this fubject, how agreable foever
to others, would I know be offenfive to you, who are
more regardful of the approbation of your own
mind, than any outward applaufes, and while you are
intent upon really being and doing good, are no lefs
ftudious to avoid all offentatious thews of it. I fhall
therefore only add, that I am,

S IR,

With great refpect,

Tour Honour's
Moft obedient

Humble fervant;

Sollom Emlyn.
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PREFACE

g HE following treatife being the genuine off-

! {pring of that truly learned and worthy judge

Sir Matthew Hale (a) ftands in need of no o-

ther recommendation, than what that great and good
name will always carry along with ir.

Whoever is 1n the leaft acquainted with the exten-
five learning, the folid judgment, the indefatigable
labours, and above all the unfhaken integrity of the
author, cannot but highly efteem whatever comes from
{o valuable an hand.

Being brought up to the profeflion of the law he
foon grew eminent in it, difcharging his duty therein
with great courage and faithfulnefs and tho he lived
in critical rimes, when difputes ran {o high between
king and parliament, as at laft broke out into a civil
war, yet he engaged in no party, but carried himfelf
with fuch moderation and evennefs of temper, as
made him loved and courted by all.

It was this great and univerfal efteem he was then
in, that made Cromwel {o defirous to have him for
one of his judges, which offer he would willingly have
declined. Being preft by Cromwel to give his reafon

[A] he
(4) He was born at 4lderley in Glot- Lord Chicf Baron of the Court of Fx-
cefterfbire, Nov. t, 1609. chequer, Nov. 7, 166¢0.
Was enterd at Magdalen-Hall in Ox- And at laft Lord Chief Juftice of the
Jord in the 17th year of his age. court of King’s Bench May 18, 1671.
. Admitted of Lincolus-Inn, Nov. 8, Which place he refigned I:Z. :o0,
1629. 16Y56.

Made a Judge of the court of Common And died the Chriftinas followicy,
Pleas 1653. Lec. 25,1676,
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he at laft plainly told him, that he was not {atisfied
with the lawfulnefs of his authorié], and therefore
fcrupled the accepting any commiffion under it, to
which Cromuwel replied, that fince he had got the pof-
feflion of the government, he was refolved to keep it
and would not be argued out of it; that however it
was his defire to rule according to the laws of the
land, for which purpofe he had pitcht upon him as a
proper perfon to be imployed in the adminiftration of
juftice, yet if they would not permit him to govern
by red gowns, he was refolved to govern by red
coats.

Upon this confideration, as alfo of the neceflity
there at all times is, that juftice and property fhould
be preferved, he was prevailed with to accept of a
judge’s place in the court of common-pleas, wherein
he behaved with great impartiality, conftantly avoid-
ing the being concerned in any ftate-affair, and tho
for the firft two or three circuits he fat indifferently on
the plea-fide or the crown-fide, yet afterwards he ab-
{olutely refufed to fit on the crown-fide, thinking it
the fafer courfe in fo dubious a cafe.

But notwithftanding his diflike to Cromuwel’s govern-
ment, yet this did not drive him, as it did fome o-
thers, into the extremes of the contrary party; for up-
on the reftoration, of which he was no inconfiderable
promoter, he was not for making a furrender of all,
and receiving the king without any reftrictions; on
the contrary he thought this an opportunity not to be
loft for limiting the prerogative, and cutting off fome
ufele(s branches, that ferved only as inftruments of
oppreflion, for which purpofe he moved, as bithop
Burnet relates (b), « That a committee might be ap-
« pointed to look into the propofitions that had

¢ been made, and the conceflions that had been of-

I “ ferd

(2) Burnet’s hift. of own times, #ol. 1. 2. 88,
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“ ferd by the late king, andefrom thence to digeft
“ fuch propofitions, as they fhould think fic to be fent
‘“ over to the king, |

This motion was feconded, and tho througli general
Monk’s means it faild of {uccefs, yet it thewed our au-
thor’s tender regard for the liberties of the {ubject, and
that he was far from being of a mind with thofe, who
lookt on every branch of the prerogative as jure di-
wino and indefeafibie.

But notwithftanding this attempt, which fhewed he
was not cut out for {uch compliances, as ufually render
a man acceptable to a court, yet fuch was his unble-
mifhed character, that it was thought an honour to his .
iajefty’s government to advance him firft to the fta-
tion of Lord Chief Baron, and afterwards to that of
Lord Chief Juttice of the king’s bench; nor indeed
could fo great a truft be lodged in better hands.

When he was firft promoted, the Lord Chancellor
Clarendon upon delivering to him his commiffion told
him among other things, « That if the king could
« have found out an honefter or fitter man for that im-
« ployment, he had not advanced him to it, and that
« he had therefore preferd him, becaufe he knew
“ ncue, that deferved {o well (¢). ‘

> behaved in each of thefe places with fuch un-
corrupt Integrity, fuch impartial juftice, {fuch dili-
gence, candor, and affability, as juftly drew the chief

ractice after him, whitherfoever he went; he con-
ftantly {hund not only the being corrupt, but every
thing which had any appearance, or might afford the
leatt fufpicion of it; he was fincerely bent on difco-
vering the truth and merits. of a caufe, and would
therefore bear with the meaneft counfel, fupply the
defects of the pleader, and never take it amifs, when

{umming up the evidence, to be reminded of any cir-
cumitance

(¢) Burnet’s life of Hale, Edit. 1632, p. 5%
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cumftance he had omitted, for being in a high de-
gree pofleft of that qualification fo peculiarly necef-
fary to a’judge, I mean patience, (without which the
moft excellent talents may become infignificant,) no
confiderations of his own convenience could prevail
with him to hurry over a caufe, or difpatch it with-
out a thorough examination, for which reafon he made
it a rule, efpecially upon the circuits, to be fhort and
{paring at meals, that he might not either by a full
ftomach unfic himfelf for the due difcharge of his
office, or by a profufe wafte of time be obliged to put
off, or precipitate the bufinefs that came betore him.
He was a great lamenter of the divifions and animo-~
fities, which raged fo fiercely at that time among us,
efpecially about the {fmaller matters of external cere-
monies, which he feard might in the end fubvert the
fundamentals of all religion: And tho he thought the
principles of the non-conformifts too narrow and ftrait-
laced, yet could he by no means approve the penal
laws, which were then made againft them; he knew
many of them to be fober, peaceable men, who were
well afleted to the government, and had fhewn as
much diflike as any to the late ufurparion, and there-
fore he thought they deferved a better treatment;
befides he lookt on it as an infringement on the rights
of confcience, which ought always to be held facred
and inviolable, and therefore ufed to fay, that the
only way to heal our breaches was a mew ac? of wuni-
formity, for which purpofe he concurd with Lord
Keeper Bridgman and Bithop Wilkins in {etting on foor
a {cheme for the comprehenfion of the more mode-
rate diffenters, and an indulgence towards others, and
drew the fame up into the form of a bill, altho by a
vote of the houfe of commons it was prevented from’

being laid before the parliament.

I . Tho
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Tho by this m:ans he was hinderd from obtaining
a repeal of thotz laws, yet could he never be brought
to give any countenance to the execution of them.
I have heard it credibly related, that once when he
was upon the circuit there happend to be a grand jury,
who thought to make a merit of prefenting a worthy
peaceable non-conformift that livid in their neighbour-
hood; upon this occafion our judge could not avoid
reprimanding them for their ill-placed zeal, which
vented itfelf this way, while no notice was taken of
the prophanenefs, drunkennefs, and other immorali-
ties, which abounded daily amongft them; in fhort, he
told them, that if they were refolved to perfift, he
would remove the affair to Weftminfler-Hall, and if he
could not then prevail to have a ftop put to it, he
would refign his place, for he had told the king when
he firft accepted it, that if any thing was preft upon
him, which was againft his judgment, he would quit
his poft. »

He always reraind a ferious impreflion of religion,
and 1n particular was a punctual obferver of any vow
or engagement he had laid himfelf under. Having
in his younger days on a particular occafion made a
vow never to drink an health again, he could never
be prevaild on upon any confideration to difpenfe with
it, altho drinking healths was then grown to be the
fathionable loyalty of the times.

And thus in every character of life he was a pattern
well worthy of imitation: in fhort, he was a public
blefling to the age he lived in, and not to that only,
but by his bright and amiable example to fucceed-
ing generations; for as a pattern of virtue and good-
nefs will always be a filent, tho fharp reproof to thofe
who deviate from it, {o to noble and generous minds

it will not fail of being a mighty {pur and incentive to

[B] the
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the imitation of it, and by that means leave a real
and lafting, tho fecret influence behind it.

As he juftly merited the efteem of all, {o in parti-
cular he 'has well deferved of the profeflion of the
law, to which he was fo fhining an ornament; he con-
tributed more by his example to the removal of the
vulgar prejudices againft them, than any argument
whatever could do.

The great Archbifhop Upher had entertaind f{ome
prejudices of that.kind, butr by converfation with
our author and the learned Selden, he was convin-
ced of his miftake; our author declaring, « That
«“ by his acquaintance with them he believed there
“ were as many honeft men among the lawyers pro-
« portionably, as among any profeflion of men in
« England. ’

Never was the old monkith maxim, Bonus Furifia
.malus Chrifta, more thoroughly confuted than”by his
example, he demonftrated by a living argument, how
practicable it was to be both an able lawyer and a
good chriftian; indeed he faw nothing in the one
that was any way incompatible with the other, nor did
he think, that an unaffected piety fat with an ill grace
on any, be his ftation never fo high, or his learning
never {o great; for tho he diligently applied himfelf
to the bufinefs of his profeflion, yet would he never
{uffer it fo to engrofs his time as to leave no room for
matters of a more ferious concernment, as may appear
from the many traéts he has wrote on moral and reli-
gious {ubjects.

For this reafon, when he found the decays of na-
ture gaining ground upon him, he could no longer
be prevaild with to {ufpend the refolution he had
taken to refign his place, that after the example
of that great emperor Charles V. he might have an

4 interftice
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interftice between the bufine(s of life and the hour of
death (4). _

No wondet then that one {o great, {o good, thould
be loved and efteemed while living, fhould be revered
and admired when dead; no wonder the king fhould be
loth to part with him, who had been {uch a credit to
his government ; tho had he held his place fome few
years longer, fuch a {cene of affairs did then open, as
in all likelihood would have greatly diftreft him how
to behave, as well as the court how to get rid of one,
who could not have been removed without great re-
proach, nor continued without great obftruclion to
the violent meafures, that were then purfued.

But it is time to ftop, for I mean not to write the
hiftory of his life, this would require a volume of it
felf, and is long ago {Performed by an able hand (¢);
I fhall therefore only fubjoin his character as drawn by
that learned prelate and other eminent cotemporaries,
by which it will appear, that future times cannot out-
g0 his own in the veneration and efteem they bore
him. |

The bifhop exprefles it in fhort thus, « That he was
& one of the greateft patterns this age has afforded,
¢« whether in his private deportment as a chriftian, or
in his public employments, either at the bar or on
the bench (f)”; having given it more at large (g)
in the words of a noble perfon, whom he ftyles one
of the greateft men of the profeflion of the law (b),
« He would never be brought to difcourfe of public
«“ matters in private converfation, but in queftions of
“ law when any young lawyer put a cafe to him he
“ was very communicative, elpecially while he was at

118
<

Ly

« the
(4) Inter wite negotia & mortis di- . (e) Bp. Burnes,
e oportere [patium intercedere. Stra- (f: p. =18,
da de bello Belgico, Veo. 1. fub anno (g) p. 172.
555, (h) Suppofed to be the then earl of

Nortingham,



oy

viii 7hc PREFACE.

“ the bar: But when he came to the bench, he grew
“ more referved, and would never fuffer his opinion in
“ any cafe to be known, till he was obliged to declare
« it judicially; and he conceald his opinion in great
“ cafes fo carefully, that the reft of the judges in the
« {ame court could never perceive it; his Reafon was,
“ becanfe every judge ought to give fentence according to
« bhis own perfwafion and confcience, and not to be fwayed
« by any refpect or deference to another man's opinion :
« And by this means it happend {fometimes, that when
« all the barons of the Exchequer had deliverd their
«“ opinions, and agreed in their reafons and argu-
“ ments, yet he coming to fpeak laft, and differing
“ in judgment from them, hath expreft himfelf with
« {o much weight and folidity, that the barons have
« immediately retracted their votes and concurred with
“ him. He hath fate as a judge in all the courts of
« law, and in two of them as chief, but ftill where
« ever he far, all bufinefs of confequence followed
“ him, and no man was content to {it down by the
“ judgment of any court, till the cafe was brought
« before him, to fee whether he were of the {ame
“ mind, and his opinion being once known, men did
«“ readily acquiefce in it; and it was very rarely feen,
¢ that any man attempted to bring it about again, and
“ he that did {o, did it upon great difadvantages, and
“ was always lookt upon as a very contentious per-
« fon; {o that what Cicero fays of Brutus, did very
«“ often happen to him, Etiam quos contra flatuit,
“ aquos placatofque dimifis. |

«” Nor did men reverence his judgment and opinion
«“ in courts of law only; but his authority was as great
« in courts of equity, and the fame refpet and fub-
« miffion was paid him there too; and this appeard
« not only in his own court of equity in the Exche-
« quer-chamber, but in the Chancery too, for thither

4 « he
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113
&
«
(49
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143
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49
49
(44
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43
(43
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¢«
49
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he was often called to advife and aflift the lord chan-
cellor, or lord keeper for the time being; and if
the caufe were of difficult examination, or intri-
cated and entangled with variety of fettlements, no
man ever fhewed a more clear and difcerning judg-
ment: If it were of great value, and great perfons
interefted In it, no man fhewed greater courage and
integrity in laying afide all refpe¢t of perfons:
When he came to deliver his opinion, he always
put his difcourfe into fuch a method, that one part
of it gave light .to" the other, and where the pro-

, 8 . .
ceedings of Chancery might prove inconvenient to

the fub?e&, he never {pared to obferve and reprove
them: And from his obfervations and difcourfes, the
Chancery hath taken occafion to eftablith many of
thofe rules by which it governs it felf at this day.

“ He did look upon equity asa part of the com-
mon Law, and one of the grounds of it; and there-
fore as near as he could, he did always reduce it to
certain rules and principles, that men might ftudy it
as a {cience, and not think the adminiftration of it
had any thing arbitrary in it. Thus eminent was this
man in every ftation, and into what court {oever he
was called, he quickly made it appear, that he de-
ferved the chief feat there.

«“ As great a lawyer as he was, he would never fuffer
the firictnefs of law to prevail againft confcience;
as great a chancellor as he was, he would make ufe
of all the niceties and {ubtilties in law, when it
tended to {upport right and equity. But nothing
was more admirable in him, than his patience : He
did not affect the reputation of quicknefs and dif:
patch, by a hafty and captious hearing of the coun-
fel : He would bear with the meaneft, and gave eve-
ry man his full {cope, thinking it much better to lofe
time than patience : In {umming up of an evidence

'. [C] - 6 to

“
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114
43
14
144
44

144

(34
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(44
«
1
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43
14
13
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(49
13
(44
(43
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(44
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to a jury, he would always require the bar to inter-
rupt him if he did miftake, and to pur him in mind
of it, if he did forger the leaft circumftance; fome
judges have been difturbed at this as a rudenefs,
which he always lookt upon as a fervice and re-
{pect done to him.

« His whole life was nothing elfe but a continual
courfe of labour and induftry, and when he could
borrow any time from the public fervice, it was
wholly employd either in philofophical or divine
meditations, and even that was a public fervice too,
as it hath proved; for they have occafiond his wri-
ting of fuch treatifes as are become the choiceft
entertainment of wife and good men, and the world
hdth reafon to wifh that more of them were print-
ed: He that confiders the active part of his life,
‘and with what unwearied diligence and application
of mind he difpatched all mens bufinefs, which
came under his care, will wonder how he could find
any time for contemplation: He that confiders again
the various ftudies he paft thro, and the many col-.
lections and obfervations he hath made, may as
juftly wonder how he could find any time for ac-
tion: But no man can wonder at the exemplary pie-
ty and innocence of fuch a life fo {pent as this was,
wherein as he was careful to avoid every idle word,
{o it is manifeft he never {pent an idle day. They,
who came far fhorr of this great man, will be apt
enough to think that this is a panegyric, which in-
deed 1s a hiftory, and bur a little part of that hifto-
ry which was with great truth to be related of him.
Men, who defpair of atraining fuch perfection, are
not willing to believe that any man elfe did ever ar-
rive at fuch a heighr. .

« He was the greateft lawyer of the age, and might
have had what practice he pleafed, but tho he did
. 3 “ moft
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114
94
149
113
44
14

114

(12

14
43
113
113
113
112
113
113
(43
144
113
43
14
144

moft confcientioufly affect the labours of his profef-
fion, yet at the fame time he defpifed the gain of
i, and of thofe profits which he would allow him-
{elf to receive he always fet apart a tenth peny for
the poor, which he ever difpenfed with that fecre-
cy, that they who were relieved, feldom or never
knew their benefactor: He took more pains to avoid
the honours and preferments of the gown, than
others do to compafs them. His modefty was be-
yond all example, for where fome men who never
attaind to half his knowledge, have been pufft up
with a high conceit of themlielves, and have affe¢t-
ed all occafions of raifing their own efteem by de-
preciating other men, he on the contrary was the
moft obliging man that ever practifed: It a young
gentleman happend to be reraind to argue a point
m law, where he was on the contrary fide, he
would very often mend the objections when he
came to repeat them, and always commend the gen-
tleman, if there were room for it, and one good
word of his was of more advantage to a young man,
than all the favour of the court could be ”.

Upon the promotion of lord chief juftice Rainf-

ford, who fucceeded him in that office, the then lord
chancellor expreft himfelf thus, (#) « The vacancy of

11
114
144
113
&«
<«
(13
114
43
&

the feat of the Chief Juftice of this court, and that
by a way and means {o unufual, as the refignation
of him, that lately held it, and this too proceed-
ing from {o deplorable a caufe as the infimity of
that body, which began to forfake the ableft mind
that ever prefided here, hath filled the kingdom
with lamentations, and given the king many and
penfive thoughts how to fupply that vacancy a-
gain, ” and then addrefling himfelf ro his fucceffor,
the very labours of the place, and that weight and

a2 ‘ “ fatigue

{i) Burnet p. 213, 217.
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fatigue of bufinefs, which attends it, are no fmall
difcouragements; for what fhoulders may not juttly
fear that burden, which made him ftoop, that ‘went
betore you? Yet I confefs you have a greater dif-
couragement than the mere burden of your place,
and that is the unimitable example of your prede-
ceffor; Onerofum eft fusccedere bono principi was the
faving of him in the panegyric, and you will find
it {fo too, that are to fucceed fuch a chief juftice,
of {o indefatigable an induftry, {o invincible a pa-
nence, fo exemplary an integrity, and fo magnani-
mous a contempt of wordly things, without which
no man can be truly great, and to all this a man that
was o abfolute a mafler of the ftience of the law,
and even of the mott abftrufe and hidden parts of
it, that one may truly fay of his knowledge of the
law, what St. Auftin faid of St. Hierom's knowledge
in divinity, Quod Hieronymus nefcivit, nullus moria-
lium unquam Jcivit. And therefore the king would
not fuffer himifelf to part with {o great a man, wll
he had placed upon him all the marks of bounty
and efteem, which his retired and weak condition
was capable of ”. | |

To this the new chief juftice, {peaking of his pre-

deceflor, anfwerd in the following words.

A perfon in whom his eminent virtues and
deep learning have long managed a conteft for the
{uperiority, which is not decided to this day, nor
will it ever be determined I {uppofe, which fhall
get the upperhand: A perfon that has fat in this
court many years, of whofe actions there I have
been an eye and ear witnefs, that by the greatnefs
of his learning always charmed his auditors to reve-
rence and attention: A perfon of whom I think I
may boldly fay, that as former times cannot thew
any fuperior to him, {o'l am cofifident {ucceeding
-3 ' - “ and
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113
¢
14
Y4
¢«
44
¢
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(44
¢
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and future time will never fhew ariy equal.  Thele
confiderations heightend by what I have heard tron:
vour lordfhip concerning him made me anxious and
doubtful, and put me to a ftand how I fhould fuc-
ceed {o able, fo good, and {o great a man: ic doth
very much trouble me, that I, who in comparifon
of him am but like a candle lighted in the {un-
fhine, or like a glow-worm at mid-day, fhould fuc-
ceed fo grear a perfon, that is and will be fo emi-
nently famous to all pofterity, and I muft ever wear
this motto in my breaft to comfort me, and in my
actions to excufe me,

« Sequitur, quam<is non paffibus aquis.

Mr. Baxter, with whom our author was very ihtimate

towards the latter part of his life, defcribes him in
thefe words (k), « Sir Masthew Hale, that unwearied
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ftudent, that pradent man, that folid philofopher,
that famous lawyer, that pillar and bafis of juftice;
who would not have done an unjuft act for any word-
ly price or motive, the ornament of his majeity’s go-
vernment, and honour of England, the higheft fa-
culty of the foul of Weflminfler-Hall, and pattern to
all the reverend and honourable judges; That godly
ferious practical chriftian, the lover of goodnefs and
all good men, a lamenter of the clergies felfithnefs
and unfaithfulne(s and difcord, and of the fad divi-
fions following hereupon, an earneft defirer of their
reformation, concord, and the church’s peace, and
of a reformed act of uniformity, as the beft and ne-
ceflary means thereto; That greatr contemner of the
riches, pomp and vanity of the world; That pattern
of honeft plainnefs and humility, who while he
fled from the honour, thar purfued him, was yer

Lord Chiet Juftice of the King'ssbench, after being

[D] - ¢ leng

(k) Baxtér’s notes on Lord Hale's life, p. 43,
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“ long Lord Chief Baron of the Exchequer; living’
«“ and dying, entring on, ufing, and voluntarily fur-
“ rendring his place of judicature with the moft uni-
“ verfal love, honour and praife, that ever did Englifh
“ fubject in this age, or any that juft hiftory doth ac-

“ quaint us with, €9¢. €9¢. €9¢. ”

Thus far for the author.

Ld

_ As to the work it felf, if any of our author’s per-
formances might challenge the precedence of the reft,
this. feems to have the jufteft claim to it, as being a
favourite work, which he often reviewd, and was at
vaft pains and charge in furnithing himfelf wich proper
materials for.

His compaffionate concern for the lives and liber-
ties of mankind on the one hand and for prelerving
the public peace and tranquillity on the other had
pofleft him with an opinion of the high importance,
that the pleas of the crown, efpecially thofe relating
to capital offenfes, fhould be reduced to certain rules,
and thofe rules clearly and plainly underftood, that {o
there might be as little room left as poffible either for
erring in or perverting of judgment. | o

It was this led him to make the crown-law his prin-
cipal ftudy, to which he applied himfelf with great
afliduity, for as bithop Burnet fpeaking of this trea-
tife informs us (/), « It was by much {earch and long
« obfervation he compofed that great work concern-
“ ing it . The.fame aughor acquaints us (), that
he had begun his collections relating hereto 'in the
reign of King Charles 1. « but after the king was mur-
« derd he laid them by, and that they might not fall
« into ill hands, he hid them behind the wainfcorting
« of his fludy, for he faid, there was no mwore oacaﬁo;z
“ to ufe them, till the king [hould be again reflored to

I “ his
(1) p. 90.  (m) p. 39.
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« his right, and fo upon his majefty’s reftoration he
« ook them out, and went on in his defign to perfect
« that great work. ” _}

Hence it appears highly probable, that he ihtend-
ed this work tor the public, altho the bufinefs of his
ftation did not afford him leifure to publifh it du:
ring his lite ; however about four years after his death
the houfe of Commons took fingular notice of it, and
thought it a work of fuch conlequence, as to pafs a
vote () defiring his executors to print it, and appoint-
ed a committee to take care thereof, but that parlia-
men: being fodn after diffolved (o) this defign dropt.

Some years {ince there was publifhed a treatife, inti-
tled, Pleas of the Crown by Sir Marthew Hale, but
this was only a plan of this work; containing little
more than the heads or divifions thereof, concern-
ing which the editor in his preface expreffes himfelf
thus, « He [our author] hath written a large work up-
« on this fubject, indtled, 4n Hiftory of the Pleas of
« the Crown, wherein he thews what the law anciently
« was in thefe matters, what alterations have from
“ time to time been made in it, and what it is at this
« day; He wrote it on purpofe to be printed, finithed
« jt, had it all tranfcribed for the prefs in his life-time,
« and had revifed part of it after it was tranfcribed. ”

It is therefore to be hoped, the publication hereof
will not be thought any way to interfere with the di-
rection of his will, That none of his MSS [hould be
printed after his death, except fuch as be Shonld give
order for during bis life, his intention for printing it
being fo apparenr, as may well amount to an order
for {o doing. -

Befides as bithop Burnet obferves (p); this prohibi-
tory claufe in the will feems in {fome meafure to be re-
voked by his codicil, wherein he orders, rhat if any

bosk

(n) Nov. 29. 1680, (o) Fan. 18. 16%0. (3) p. 185,
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book of bis writing fhould be printed, then what [honld
be given as a confideration for the copy fhould be dividled,
&c. a kind of mplication, that he had left the print-
ing thereof to the difcretion of his executors.

The abovementiond writer further obferves (4),
that his unwillingnefs to have any of his works pritcid
after his death proceeded from an apprehenfion, left
they fhould undergo any expurgations or interpolations
in the licenfing them, for this, he faid, might in mat-

ters of law prove to be of fuch mifchievons confequence,
that he was refolved none of bis writings fbould be at
the mercy of the licenfers.

But as there is no fuch thing required by the laws
now in being, that reafon is at an end, and the reader
may be affured that the edition here offerd to the
publick is printed faithfully from the author’s original
manufcript.

This manufcript confifts of one thick folio volume
all in our author’s own hand-writing, from whence it
was tran{cribed in his life-time, and the tranfcripe has
fince been bound up in feven fmall volumes in folio.

It had been by him revifed as far as Chap. 27. in
the firft part, wiz. about the middle of the third vo-
lume, as appears from many interlineations and addi-
tions in his own hand; the corretions in the remain-
ing part are in another (very modern) hand, and in
{fome places not very agreeable to the {cope of the ar-
gument.

This tranfcript therefore {o far as revifed and correct-
ed by our author (and no farther) may be deemed the
original fmithed and perfected, but fince even in this
part there are in {fome places leaves taken our and
others inferted in their room in a different hand,
unauchenticated by our author, and {omerimes quité
difturbing the coherence and connexion of the” dift

I courle,

(3) 2. 186.
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courfe, it was not thought warrantable to confider fuch
interpolations as a part of this treatife, for as it can-
not be doubted but great regard will be always paid
to the performance of fo efteemd an author, it is a
piece of juftice due both to the author and the pub-
lic, that nothing fhould be herein inferted, but what
is undeniably his, and carries evident marks of being
by him intended as part of this work.

"The ticle hereof was named by our author himfelf
Hiftoria Placitorum Corona, for he intended, asappears
from the Proeminm, to have taken in the whole body
of the crown-law, as well in relation to matters civil,
as matters criminal, for which purpofe he once defign-
ed to have added two more books upon this fubject,
the one concerning offenfes not capital, the other
touching franchifes and liberties, but to the great de-
triment of the public neither of thefe appears ever to
have been compofed by him, fo that as it now ftands
it treats only of offenfes capiral, which is indeed the
moft important branch of the crown-law, being what
moft pearly affects the life’ and liberty of the fub-
ject; befides in treating hereof he has unavoidably
explaind many incidental matters equally applicable
to offenfes not capital.

The firft part of this work relates to the nature of
the offenfes, wiz. the feveral kinds of treafon, here[y
and felony; the fecond of thefe, herefy, being an of-
fenfe of a {piritual nature, of which it was not our
author’s purpofe to treat, was at firft wholly omitted
by him, burt afterwards confidering, as I fuppofe, that
by its being circumicribed by act of parliament, wiz.
1 Eliz. it became an offenfe of temporal cognizance,
he thought proper to infert a chapter upon that head.

The fecond part relates to the manner of proceed-
ing againft otfenders, wherein are confiderd the jurif-

[E] diction
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diction of the feveral courts, the manner of appre-
hending, committing, bailing, and arraigning oflen-

ders, their feveral pleas, bringing them to trial, judg-

ment, and execution.

Having thus given fome general account of the au-
thor and the work, it will be proper in the next place
to acquaint the reader with the part I have had in this
edition, which has been to {fupervife the printing there-
of that it be agreeable to our author’s manufcripr,
which being written in a very obf{cure hand might by
one wholly unacquainted wich the law have been fre-
quentdy miftaien.

To make this work the more authentic the feveral
references herein made to the records have been com-
pared with the originals at the refpective offices in the
Tower and Weftminfler.

I have alfo carefully examined the feveral quotations
from the year-books, reports, €9¢. many of which be-
ing quoted without folio or page or elfe mif*quoted
have with no fmall trouble been fupplied and reétified,
for our author not having always had leifure to confult
the books themfelves has frequently copied from the
mif-printed quotations in the margin of lord Crke’s
third volume of his Inftitures.

As it cannot be expected but in the writing {0 large
a manufcript {fome words muft currente calamo have
been omitted or wrong written, I have in fome few
places taken the liberty to add or alter a word or two
to preferve the {enfe, but have been particularly care-
ful to diftinguith fuch addition or alteration within
crotchers, that I might not impofe my judgment on
the reader, but leave him to judge for himfelf, whe-
ther the drift of our author’s reafoning do not re-

quire it.

A ~

z I have
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I have likewife fubjoind a few notes containing
fome obfervations from the records, as alfo remark-
ing, where the law hath been fince explaind by later
refolutions, or alterd by fubfequent acts of parliament;
but as thefe acts are fometimes very long, confifting
of many claufes, the reader is defired to ufe the fame
caution here, which is recommended by our author (r)
with regard to thofe recited in the work it felf, wiz.
« that he rely not barely upon the abftracts thereof
« lere given, but perufe the ftatutes themfelves in the
« books at large. ” |

I am fenfible many {lips and omiffions muft needs
“have happend in the fupervifing fo large a work of {o
critical a nature, but hope that will plead my excufe,
at leaft to thofe, who confider the wide difference

between perufing it in a fair print and in a difficult
manufcript.

(r) Part1. p. 261,

Mitch 0 - 8. Embyn,
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The Method of the Work intended.

the Pleas of the Crown, 1 fhall divide thofe pleas into
two general tralts.

The firft concerning pleas of the crown in matters cri-
minal.

The fecond concerning pleas of the crown in matters civil,
namely concerning franchifes and liberties.

The former will be the fubject of the firft and fecond books,
the latter of the third book.

Firft therefore, I fhall begin with the feveral kinds of
crimes, that make up the fubjet matter of my firft and fe-
cond book.

Crimes that are punifhable by the laws of England are for
their matter of two kinds,

1. Eeclefiaftical.

2. Temporal.

The former of thefe, namely fuch crimes as I call Eccle-
fiaftical, are of ecclefiaftical cognizance, and tho all external
jurifdiCtion, as well ecclefiaftical as temporal, is derived from

Vol L [b] the

HAVING an intention to make a full colle€@ion of
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the crown of England, and all criminal proceedings in the ec-
clefiaftical courts are in {fome kind Placita corone, {uits for the
king, and fuch as he may pardon or difcharge, as being his own
{uits, yet thefe I fhall not meddle with at this time.

'ihe fecond {ort, wiz. Temporal crimes, which are offenfes
againft the laws of this realm, whether the common law or
alls of parliament, are divided mto two general ranks or di-
ftributions in refpect of the punithments, that are by law ap-
pointed for them, or in”relpect of their nature or dégree ;
and thus they may be divided into capital offenfes, or of-
fenfes only criminal ; or rather and more properly into

Felonics and

Mifdemeanors, ‘
becaule there is no capital offenfe but hath in it the crime of
telony, and yet there be fome felonies, that are not in their
nature capital, whereof hereafter. :

Crimen capitale, or felony in this acceptation is of two kinds,
namely |

That which is complicated, and hath a greater offenfe
joined with it, namely Treafon, and .

That which is fimply Felony.

Touching the former of thefe, namely Treafon, it is that
capital offenfe, which is committed againft fome {pecial civil
obligation of {ubjection and faith more than is found in other
capital offenfes, and therefore it hath the denomination of
proditio, and the offenfe is laid to be done prodisoric. i

This offenfe of Treafon is of two kinds, namel

That which is againft the higheft civil obligation, name=
ly againft the king, his crown and dignity, which is called
High-treafon, | -

Or againft {fome other, to whom a civil obligation of faith
is made or implied, which is called Petit-treafon.

The offenfes of high-treafon are of two kinds, wiz,

Such as were treafons by the common law, or

Such as were made {o by {pecial aéts of parliament.

The offenfes of fimple felony are likewile of the {ame di
firibution, namely

1 | Such

e e e
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Stich as were felonies at common law, and

Such as are by aéf of parliamens put into the degree, or
under the punithment of felony.

And the fame diftribution is to be made touching mi/de-
wmeanors, namely they are

Such as are {o by the common law, or

Such as are fpecially made punithable as mifdemeanors
by alts of parliament. |

This is the general order and diftribution of the firft and
fecond book of this traltate, namely concerning the matters
of the pleas of the crown in criminals, or thofe crimes,
which come under the cognizance of the:laws of this king-
dom, wherein the profecution is pro rege, or in his nan?e
or right, as the common vindex of public INjuries o
crimes.

The particular enumeration of thefe feveral offenfes is
much of the bufinefs of thofe charges, that are given to the
grand jury by the juflices in their {everal feflions; and they
were for the moft part heretofore contained in certain articles
or heads of inquiry deliverd out in writing to the {eve-
ral inquefts, and were often ftyled Capitula placitorum coro-
ne, {uch were thofe of R.1. mentiond by Hoveden P 744
=83, which were deliverd to the inquifitors in every Wap:
pentach or hundred, and to the juftices itinerant to make in-
quiry upon, and by them to the grand inquefls ; and fuch
were thofe Articuli itineris declared by Braéton, Lib. IIL de co-
rond, cap. 1. and printed in the old Magna Carta for the ju-
ftices in eyre to make inquiry upon, which I fhall not here
repeat at large, but thall take them up as I fhall have
occafion to ufe them.

The order, which I fhall obferve in thefe Plas of the
crown will be this :

I In the firft book I will confider of capital offenfes, Ty

fons and Felonies, which book will be divided into two
patts, ,

3. The
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1. The enumerasion of the kinds of treafons and felonies,
as well by common law, as by alls of parliament.
2. The whole method of proceedings in or upon them,

II. The fecond book will treat of matters criminal, that are
not eapisal 5 and

IIL The third book will be touching franchifes and libeys
sies. (*)

(*) That which is here offerd to the books having, as I have been credibly
public is only the firft of thefe books, informed, never been compofed by our
confifting of two parts ; the other two author,
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PLACITORUM CORON .

PART’ I

CAP I
Concerning Capital Pum’ﬂomehtf.

BEING to treat concerning capital offenfes, it will not

be amifs to premife fomething touching capital pus
nithments. |
“Laws, that are introduced by cuftom, or inflituted by the
legiflative authority for the good of civil focieties, would be
of little effet, unlefs they had alfo their {fanctions, impofing
penalties upon the offenders of thofe laws.

Thefe penalties are various according to the {feveral na-
tures of the offenfes, or the detriment that comes thereby to
civil {ocieties ; fome are only pecuniary; fome corporal, buc
not capital, fuch as imprifonment, ftigmatizing, banifhment,
fervitude, and the like; others are capital, ultimum fupplicium,
or death; and that death fometimes accompanied with greater,
fometimes with lefs degrees of {everity.

So that, altho offenies againft the good of human {fociety
be many of them prohibited by the laws of God and nature,
yet the punifhments of all fuch offenfes are not determined.
by the law of nature to this or that particular kind, but are
for the moft part, if not altogether, left to the pofitive luws
and conftitutions of {everal kingdoms and flates,

B And
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And therefore, altho moft certainly the penalties inftiruted
by God him{elf among his antient people upon the breach of
their laws were with the higheft wildom fitted to that ftate,
and all laws and inftituted punifhments fhould come up as
near to that pattern, as may be; yet as to the degrees and
kinds of punithments of oftenfes in foro civili vel judiciario they
are not obliging to all other kingdoms or ftates, but all ftates,
as well chriftian as heathen, have varied from them.

And therefore it will not be amifs to inftance in the various
kinds of punithments inflited by the {everal laws of feveral
countries, efpecially in thofe two offenfes of homicide and
theft, which are the moft common and obvious offenfes in all
countries.

By the antienteft divine law, that we read, the punifh-
ment of homicide was with death. Gen. 1x. 6. Whofocver
Jheds man’s blood, by man [ball his blood be fhed. (a)

And the judicial law given by Mofes was purfuant to it,
with fome temperaments and explanations. Exod. xxi. 12, 13,
14. He, that [miteth a man, fo that be die, [ball furely be pus
to death. And if a man lie not in wait, butr God deliver him
into bis hand 5 then I will appoint thee a place, whither he [hall
flee. But if a man come prefumpruoufly upon his neighbour to flay
him with guile 5 thow fbalt take him away from mine altar, that
he may die. And v. 18, 19, And if men fFrive together, and
ene [mite another with a [lone, or with bis fift, and he die nor,
but keeperh bis bed 5 if he rife again, and walk abroad wpon
bis flaff, then fball he, that [mote him, be quit 5 only bhe fhalt
pw for the dofs of his time, and for bis cure.

And what this delivery by God of a man into his neighbour’s
hand is, is beft expounded Dewr. xiX. 4, 5, 6, 11, 12. Whofo kil
leth bis neighbour ignovantly, whom be hated not in time paft,
As where a man cleaveth wood, and the ax flieth from the belve,
and killeth a man, he fball fly 1o the city of vefuge (b), lef?

the

(4) This law being given to Noah,  (3) Concerning thefe cities of refuge,
from whom all men are derived, is not fee Exod. xxi. 13, Numb. xxxv. Deut. iv.
peculiar to the ffraclites ; but, as our 1. & feg.  Fufbo xx, xxi. Selden : de
author obferves below, is binding on all jurc narwraliy Sc. Lib. IN. cap, 2.
mankind.

1
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the avenger (c) of blood purfue, and [lay bim while bis beart
is hot; whereas be was not worthy of derd, in that he hated b
not in time paft: Bur if any man hate bis neighbour, and lie in
wait for bim, and vife up againft bim, and [zitc bim mort.iliy,
that be die, and be fleeth to one of thofe cities, the elders of his
city fball fend and ferch him thence, and deliver bim isto the
hand of the avenger of blood, that he may die. (d)

Again; Exod. xxil. 2. If a thief be found breaking up,
and ‘be [mitten, that be die, there [ball no blood bz fbed fur
him : if the fun be vifen upon bim, there [hall blood be fhed for
him 5 for he [bould make full veffisution 5 if be have nothing,
then be fhall be [fold for bis thefi.

Upon thefe judicial laws, thefe things are obfervable;
1. that by thefe laws the killing of a man by malice fore-
thought, or upon a {udden falling out, were both under the

{ame punithment of death. (¢) 2. That the killing of a

~ (¢) Who this avenger of blood was, is
no where exprefly faid, it is generally
fuppofed that he was the next heir to
the perfon flain. Sec Selden : de jur.
aat. Lib. IN. cap. 1. & de fucce(fionibus
i12 bona defuntti : bur the truth is, the
Hebrew words Gocl ha dam, here ren-
der’d the avenger of biood, thould be ren-
der’d the nexs of blood, for Geel propetly
fignifies one of the fame kindred ; it is
fo render’d Ruth 11, 20. and I1I. 9; 12!
and is ufually exprefled in the feptuagine
by «yxsstvar, which denotes one near
of kin..

(4) If there was no avenger of blood,
or if he would not or ¢ould not kill the
flayer, the flayer was capirally punifhed

y 2 judicial {entence ; and no ranfom
of recompence was admitted. Nuwmb.
XXXV, 31. Selden : de jur. nat. Lib.1V.
cap. 1. in fine 5 even tho the perfon
flain fhould before his death defire that
the flayer fhould be forgiven. Afaino-
arides Move Nevochim, Pars 11, cap. 41,
for all voluntary homicide was inexpi-
able, as appears from Nuwh. XV.27.----
st. and the cafe of David in the matter
of Uriab, Pial. L1 16, there was one
eafe indeed of capiral homicide, wherein
a ranfom was allowed, viz. It an ox were
wont to pufh with his herny and it had
been teftified 1o his owner, and he had

min

by

not kept him in; fo that he had killed =
man or 4 woman, the owner was to be
put to death, he being look’d on as the
atithor of the murder, who would not
prevent it, when he had warning; and
might have done it ; however, this be-
ing a cale of grofs negligence, rather
than wilful malice, he was permitted o
reddem his Life by paying the ranfom,
which was laid upon him Exod. xxi. 29,
30. The price of a fervant was thirty

‘fhekels of filver. Ibid. v.32. and that of

a freeman was generally double; viz. fix-
ty thekels. Afaimon. More Nevochim,
Pars 111 cap. go.

This was alfo felony by the common
taw of Ewngland, for by fuch fufferance
the owner feem’d to have a will to kill
Stamf.‘P: C. 17. Fitz. Cor. 311.

(¢) The law was general; 7 har awho-
ever finiterh a man, fo that be die; fball
Jurely be pur to death. Exod, xxi. 12.
There were indeed fome exceptions from
this general law; but, fetting afide the
cale of an houfe breaker in the night,
they all related to cafual involuntary he-
micides; there is not one exception of
a voluntary defigned killing; whether fud-
den or premeditated, (whatever interpre-
tations might be afterwards made by the
Fewifh Rabbi’s, who made the command-
ments of God of none cfeét thro’ their

traditions.
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by misfortune was not liable to the punithment of death, by
the fentence of the judge; but yet the avenger of blood might
kill him, before he got to the city of refuge. (f) 3. The
killing of a thief in the night was not liable to punifhment of
death; but if it were in the day-time, it was punithable with
death. 4. Tho there is no exprefs law touching killing a
man in his own defenfe (g), yet it feems the cuftom of the
Fews, and the interpretation of. the Fewifb doltors, excufed
that fa& from the punithment of death. (5) 5. That the
ufual manner of the execution of the {entence of death was
{toning, and {fometimes ftrangulation. (7)

Now I will confider fome of the laws of other nations in
reference to homicide ; wherein tho there is a great analogy
in many things between the laws of the Fews, and the laws
of other countries; fo that a man may reafonably collect,
that thefe judicial laws of the Fews were taken up by other
nations, as the grand exemplar of their judicial laws ; yet in
fome things they departed from them in the particular con-

ftitutions and cuftoms of other countries.
Among the leges Aitice colleCted by Mr. Petit Lib. VI
tit. 1. thele were many of the laws concerning homicide.

I

traditions, A/ar. xv. 6.) fo that there is
nothing in the Ze<w:fb law to countenance
the diftin&tion made by the laws of Eig-
land between murder and manflavghter,
a diftinétion, which ferves to fhew, that
tho the laws of Ewngland be much feve-
rer than the other in the cafe of rhef?,
vet they are much milder in the cafe of
Lemicide,

(f) Unlefs he fled to the altar, which
was allo look’d on as a place of refuge,
it being probable from Exod. xxi. 12, 14.
that the altar was rhe place of refuge
before the cities of refuge were appoint-
ed. See Seldeir : de jur. nat. Lib IV.
cap.2. If he did efcape to the city of
refuge, he was obliged to remain there
till the death of the high prieft, for the
avenger of blood might kill him, where-
ever he found him our of the borders of
the city. Numb. xxxv. 25.--32. Sclden :
wbi fupia & de Synedriis. Lib 11, cap. 5.
but after the death of the high prieft,
he was at liberty to go where he would;
for the rezfon hercof foe Alaimonides

Senatus

More Nevochim, Pars 111, cap. 40. and
Ainfworth on Numbers xxxv. 25.

(g) This was a cafe fo plainly juftifi-
able by the law of nature, that it needed
no pofitive law 5 however, the permif-
fion to kill a thief, who fhould be found
breaking up in the night, feems to be
an exprels allowance of killing in one’s
own defeufc; for the reafon of that law
is manifeftly founded on the principle of
felf-prefervation. Nam adverfus pericu-
luie naruralis ratio permittir fe defen-
dere. Digeft, Lib. 9. Tit. 2. L. 4.

() When done in defenfe of life or
chaftity 5 becaufe, when loft, they are
irreparable. See Selden : de jur. narur.
Lib AN, cap. 3. Maimon. More Nevo-
chim, Pars l11. cap. g0.

() Sometimes the execution was by
burning ; as in the cafe of a prieft's
daughter, who had played the whore.
Levit. xxi. 9. Sometimes by decollation,
which was the ufual way for murder.
Seldeir - de Synedrits, Lib. 1L cap. 13,
Le jur.natur. Lib, IV, cap. 1.
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Senatus Areopagiticus jus dicito de cede, aus vulnere, non cafu,
fed voluntate inflicko 5 de incendio item, & malo werend hovinis
nmecandi caufa daso.

Thefmothete in homicidas animadvertunto.

Si quis hominem [ciens morti duit, capital effo.

Qui alium cafu fortuito neciffit, in annwm deporiator, donce
aliguem ¢ cognatis occifi placdrit 5 revertitor wvero peraltis fa-
cris, O luftrationibus. | |

Si quis imprudens in certaminibus alium nsciffir, aus infidian
tem awt ignotum in pralio, aus in wxove, vel mave, vel forore,
vel filia, vel concubini, el ei, quam in [uis liberis habet, depre=
henfum, cedis ergo né exulato.

Si quis alium injufte vim infercutem incontinenti mecdffit,
jure cafus effo. |

Si quis bomicidam foro, urbis territorio, publicis certaminibus,
& [facris Amphictyonicis abftinentém occiderit, aut movtis caufam
prebucrit, perinde ac fi Athenienfem civem necilfit, capital effo,
& Ephete jus dicunto. So that by this law a man conicious to
himielf” of homicide might, before he was apprehended, un-
dertake a voluntary exile, and during fuch an exile was pri-
vileged from the penalty of homicide. (k)

Homicidas morte multanto in patria oceisi térra, & abdu-
cunto, ut lege cautum eft 5 in eos me [eviunto, méve pecuniam
(1) exigunto.

Before judgment the kindred of the party flain that pros
fecuted the manflayer might compound the offenfe, and releafe
the offender, bur after judgment once given, neither the
judge nor profecutor could remit it. ()

Cedis ne poftulator unquam is qui homicidam exulantem &5
vedeuntem quo now licet, in jus ad magiftrasum rapuerit aut des
tuleri.

C And

.

(k) This was the cafe of T becclyne-
nus in Homer Odyff. o. v. 224, 270.
V119

(1) The Greek word ’car-ivar here ren-
dew’d pecuniasz, properly fignifies a ran-
fom, i, Thad. a. v. 13,20, 23, 95. for
by the antient law of Greece the punifh-
ment of homicide was redeemable by
the payment of a fum of money to the

relations of the flain, which recompence
was term’d *emoiva or wowns Homer, liad,
1. 0. 628. ¢. ©. 498.

(m) That this was the meaning of
the foregoing law, fee Petir i leges At-
ricas Lib. V1L tit. 1. p. s09. See allo
the oration of Demaftbencs againtt .9r:-
Stocrates, wherein moft of the Arbenian
laws relating to homicide are explained.
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And eodein litro tis. 5. fi nox furtum faxit, ﬁ im aliquis oca
¢ifie, jure cafus effe, according to the Mofaical law, and from
thence tranicribed into the Astic laws, and from thence by
the Decemiri into the Roman laws of the twelve tables in zo-
videm verbis. |

Among the Romans the laws concerning homicide differed
in {fome things both from the Fews and Greeks, as appears
Digeft. Lib. XLVIIL zit. 8. Ad legem Corneliam de ficariis &
weneficiis. : o

Qui hominem occiderit punitor non habird differensid cujus cons
ditionis hominem (n) interemit. -

Qui hominis occidends fursive faciendi caufs cum telo ambulaverit
(o), qui hominem non occidit [ed vulneravit ut occidat, ut homi-
cida damnandus, wam fi gladivm [Wrinxerit &7 cum eo percuffe-
vity indubitaté occidendi animo adwmifit, [ed fi clavi aut cuccuma in
7ixa, quamvis ferro, percuflerit, tamen non occidendi animo, le-
nienda pena ejus, qui in rixa cafu magis, quam voluntate, homi=
cidium admifit. (p) |

But if it were merely by misfortune, it was not punifhed. (7)

Qui [uprum fibi vel [uis per vim inferentem occidit, dimits
tendus eft, (v) fed is, qui uxorem in adulterio deprebenfam occi-
dit, bumiliore loco pofisus in exilium perperuum dandus, in aliqua
dignitase pofirus ad tempus relegandus. ([ )

Furem nolturnum qui occiderit, impune feret, fi parcere ei fine
periculo fuo non potuit (¢); which law, tho like to that of the
Jews and Greeks, the Romarn lawyers have conftrued (#), that

() L 1. 6. 2.

(0) I 1. pr. & Cod. eod. tir. Lib. 1X.
tit. 16. L 7.

() L 1. ¢ 3.

(9) L 1. 6.3. e.g. If a man, who was
cutting a tree, fhould without calling
out throw down 2 great branch of it upon
one who was paffing by, and kill him,
he was to be acquitted, that is to fay,
he was not to be proceeded againft cri-
minally by the lex Cornelia de ficariis g
for fo 1s the expreffion in 4 7. ad bujus
legis coercitionem non pertinet ; but fill
he was liable by the lex Aguilia to make
a pecuniary fatisfaltion for the damage.
Inftir. Lib 1V, 21t 5. §. 5. and tho that
law mentions only the cafe of killing a

1T

flave, yet there lay an #2ilis attio in the
cafe of killing a freeman. See Nvodr ad
Leg. Aquil. cap. a.

() L1 6 4.

(Nl g s.

(2) Lo

() This was not a meer conflruion
of the Rowman lawyers, but is exprefly
provided by the law of the twelve tables,
as appears from Digeft. Lib. 1X. rit. 6.
ad leg. Aquil. 1. 4. §. 1. Cic. pro Milone,
cap. 3. A Gell. Lib. X1. cap.18. Ma-
crob. faturnal. Lib. 1. cap 4. The reafon
of this diftintion between a night-thief
and a day-thicf, fee in Gror. de jur. Lel,
ac pac. Lib. 11, cap. 1. §. 12,

i
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it is lawful to kill furem nocturnum recedentem & fugientens
cum rebus, licet [e non defendat telo, [ed non dinrnum, nifi iz
defendat telo. | ,

The punifhment of homicide, unlefs it were meerly ca-
fual, among the Romans was deportatio in infulas &5 omnium
bonorum adewptio, [ed [olent hodie capite puniri, nifi honefliore
loco pofiti fuerint, ur ponam legis [uftineant ; humiliores enim
[folent beftiis fubjici (x); altiores vero deportantur in infulas. (y)

Some temperaments they added in other cafes of homicide,
as banithment for five years (g), deportation, &¢. but regu-
larly the punifhment of homicide, unlefs in cafe of fimple
misfortune (), or defenfe of life, (6) was death, wiz. beftiis
fubjiciantur. - |

Among the Saxons (c) the punithment of homicide was
not always, for for the moft part capital; for it might be
redeemed by a recompenfe which went under the dame of
Wera and Weregild (d), which was a rate fet down upon the

(x) Dig. Lib. XLVIIL zir. 19: de
penis. I. 28, §. 15. .

(9) Dig. ad leg. Cornel de ficariis,
L 16,

(z) lg. §. 1.

(a) Cod. eod. tit. I 1.

(b) Cod.eod. tit. I 2 & 3.

(¢) It feems to have been the general
practice of molt of the northern nations
to commute the punifhment of the moft
heinous crimes for a pecuniary mulét.
Lindenbregii Codex Leg. Autiy. Lib. IV,
cap.36. Tacitus {peaking of the antient
Germans fays, it was cuftomary among
them to punifh homicide with a certain
number of fheep and oxen, out of which
the relations of him that was {lain re-
ceived fatisfaltion. Zac. de weor. Gerim.
cap. 21. from hence probably our Saxern
anceftors brought the cuftom into Bii-
taii.

(#) This Weregild or capitis eftimatio,
according to the laws of Frlelberr, was
ulually 1oos. Leg. Etkelbert. I 21. tho
in fome particular cafes it was more. L 5.
6, 22. if the flayer efcaped, the relations
were to pay half the ordinary /l'eregild,
i 23.

By the laws of Ina the INercgild was
different according to the rank and de-

head

gree of the perfon killed, of 2 man worth
2C0 5. was 305. of a man worth 6co s.
was 805, of a man worth 12005 was
12058, Leg. Ine, 1. j0. This rule admite
ted of fome exceptions. [ 54. [ 94.

By the laws of 4ifred, the bare at-
tempt on the king’s life was punifhed
with death, unlefs the offender redeemed
it by the payment of the king’s were-
gild ; tho fame law was in cale a flave
attempted the life of his lord; unlefs he
redecmed it by paying his lord’s awere-
gild. Leg. Alfred. |. 4. the weregilds were
of the fame value, as under fiza. Leg.
Alfred. 1. 9. 1. 26.

By the league between Alfred and
Gurlrun, I. 2. the value of a common
perfon was 200 5. the fame by the league
between Edward and Gutbrun in fine.

By the laws of Athelflan, whoever
fhould artempt his lord’s life, was to be
put to death 5 and there is no meution
made of any ranfom. Zeg. Arkelftan, 1. ;.
but at the end of his laws, and of the
Fudicia Covrtarts Lundomie, there is a
particular account of the weregilds of all
orders and degrees, from the king to the
pealane ;. for which fee Wkiw’s Ley.
Angle-Sazx, p. 63 p.y1.

By



8

head of perfons of feveral ranks ; and if any of them were
kild, the offender was to make good that rate, or Weregild
or capitis aftimatio, to the kindred of the party flain; or, as
fome think, part to the king, part to the lord of the fee, and
part to the relations of the party flain; which if he could
not do, he was to{uffer death (¢). ¥ide Spelm. in Gloff. ad ver-
ba Wera 9 Weregild.

This cuftom continued long, even to the time of Hen. 1.
here in England, as appears by his laws in libro rubro, [ect.
11.(f) but thortly after grew obfolete, as being too much
contradiltory to the divine law. (g) Vide Covarr. Tomo 2.

Hiftoria Placitorum Corone.

Lib. I1. cap. 9. [et. 2.

But altho the cuftom of Weregild 1s abrogated here in Eng-
land, and by the laws of this kingdom the punifhment of ho-

I

By the laws of Erlelred, I 5. the
aweregild of a common perfon was in-
creafed to 25 pounds. By L 8. Gul. Cong.
apud Wilkins, p. 221, it was twenty
Pounds.

By the laws of Crute, whoever fhould
lie in wait for the life of the king, or
‘of his lord, was to fuffer death, and for.
feit all he had. ZLeges Cuuri, . 54. Who-
ever committed a public notorious mur-
der, was likewife to fuffer death with-
out redemption; forin /. 61. Cedes publica
& domint proditio are reckoned amongft
the feelera inexpiabilia ; but it fhould
feem that common homicide was re-
deemable ; for in /L 6. it is faid, Howmei-
cide inclinent, vel emendent, vel fticn-
ter in peccatis moriantur,

- (e) The weregild was ufually divided
into three parts; the firft, which was
called Frith-bote, was paid to the king
for the lofs of his fubje&@; the lord
had another for the lofs of his man,
which was call d Man-bote ; and the kin
of the flain for their lofs had the third
part, which was calld Afsg-bore. See
- Spelm. lite of Alfred, Bock 11. §.11. in
the cale of killing the king, befides
the seercgild, which was to be paid to
the king’s relations, there was alfo an-
other payment call’d cvwelot or cynegild,
to be made to the publick for the lofs ot
their king. ‘

(f) And 8.2, fee Wilkin's leges An-

glo Sax. p.244. But it appears from

micide

the fame laws L 71. ibid. p. 269, that a
malicious murder, by poifon or the like,
was faltum nortiferune nullo modo redi-
mendum : The genuinels of thefe laws
is juftly queftioned, for that they not
only are in the nature of commentaries
rather than laws; but alfo in L 5. Gre-
gory’s decretals are cited, which were
not compiled till fifteen years after the
death of Henryl. however, they are
allow’d to be very antient, and to con-
tain the ufages of the duglo-Saxons.
See Hickefti Differt. Epifl. p. 96.

(g) It cannot but feem ftrange to us at
this time of day, that the wilful murder
of any one, much more of the king,
fhould be punifhed only with a pecu-
niary mulét ; to folve this difficulty,
Mr. Rapin fuppofes that this commuta-

‘tion was allow’d only in the cafe of fim-

ple homicide 5 or at moft what is now
known by the name of manflaughter,
but not in the cafe of a premeditated
murder : See Rapin’s Hiftoire d*Angle-
terre, Vol.1. £. s20. This notion is in
it felf reafonable, and feems to be fa-
voured by £ 4. of Athelftan, and L s4.
of Cnure, which make it capital barely
infidiar: regi el domino, much more to
take away the life of the king or his lard ;
but on the other hand it feems fomewhat
hard to fuppofe that among fo many laws
againit homicide, they fhould all be le-
vell’d againft cafual or fudden killing on-
ly, and fearce any againft wilful murder,
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micide is regularly death (b), as thall hereafter be fhewn;
yet fince there are in England two kinds of proceedings in pus
nithing of homicide, the one at the {uit of the heir or wife
by appeal, the other at the fuit of the king by indi¢tment,
the capital punithment of the offender may be difcharged by
all parties interefted, namely by the appellant by releafe, and
by the king by his pardon.

And thus far touching the punithment of homicide.

Now I thall confider fomewhat alfo of the punithment of
thefr, and the various laws and ufages concerning the {ame
in feveral kingdoms and ftates, and at different times in the
{ame ftate or kingdom.

By the Fewifb law, Exod. xxii. 1, 4. If a man fléal an ox
or a fbeep, and [ell or kill it, he [ball veftore five oxen for an
ox, and four fbeep for a fheep : If the theft be found in his
bands alive, whether ox, afs or fbeep, be [ball reftore double ;
and the like for other goods (i); {o that there was no capital
punithment in cafe of theft, tho it were accompanied with
burglary, as breaking a houfe, (but men-ftealers were punithed
with death (k) ; buc it feems by the civil confticutions of that
{tate the punifhment thereof was fometimes enhanfed, at leaft
in {ome circumftances, fometimes to a {even-fold reftitution,
Prov. vi. 31. and alfo to death. 2 Sam. xii. 5. (J)

Now as to the Astic laws: Samuel Petis de Legibus Atticis,
Lib. VIL tiz. 5. gives us an account of their laws concerning
theft, in fome things differing, in fome things agreeing with
the Fewifb laws, furem cujufcunque modi furti fupplicio capitis

D punitor.
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() The offender is to be hanged by
the neck till he be dead ; and in cafe
he was convitted on an appeal, the an-
tient ufage was, that all the relations of
the flain fhould drag him with a long
rope to the place of execution. 3 Co. 112f2.
131. Plowd. 306. 0. 1z Hen. 4. 12. a

(i) Exod. »xii. 1, 9. The rcafon why
the reftitution of an ox was more than
of a fheep is fuppofed by Maigonides
more Nevoclizz ‘Par. 111, cap. 41. to
be, becaufe fheep dre more eafily guard-
ed againft thieves than oxen, who feed

at a greater diftance oae from another.
(k) Exod. xxi. 16,

({) This paflage from the book of Sz~
muel does by no means prove what it
is brought for, wiz. that theft was pu-
nifhable with death by the Zewif law ;
for the cafe there pur of taking away a
poor man’s lamb, was attended with vio-
lence and other aggravating circum-
ftances, which provok’d king David to
fay, The man that hath done this fball
Jurely die 5 and {ome render the words,
Does deferve to die; but at moft it only
proves the vehemence of David’s anger
at the man, and not what was the law
of the Ifraelites.

'
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punito. ‘This was Draco’s law; but it was thought too {e
vere, and therefore Solon correlted it (m), Si furtum factum
fit, & quod furto perierat receperis dominus, duplione luito fur
sum qui fecit & quorum ope confilioque fecit 5 decuplione vindica-
tor, ni dominus rem furtivam veceperit, in nevvo quoque habetor
dies ipfos quinque totidemque moltes, fi heliafle promunciiring
promuncianto autem, cum de pona illius agitur.

Si lucri fursum cujus affimatio fit fupra 50O drachmas faxit,
ad undecim <viros rapitor 5 fi nox furtum faxit, fi im aliquis oc
cifity jure cefus efto. — Manifeftum bujufmodi fursum qui faxis,
etiamfi vades dederit, non noxe facke [arcitione, [ed morte luito.
Si quis item ex aliguo g ymnafio veftis aut lecythi aws alicujus el
minime vei, aut [upelletilis ¢ g ymnafio, aut ex balineo, aut € pors
subus, quod excedat 10 drachmarum sffimationem, furtum faxi,
morte luito. :

Manifefti faccularii (n) morte luumto.

Velticularii (o) manifefti morte huunto.

Plagiarii (p) manifefti morte luunto.

In bortos irvumpere ficofque deligere capital effo (¢4): So that
the quantity of the thing ftolen, the place, the feafon, the
manner, and other circumf{tances heightened theft into a cas
pital punifhment, that otherwile by Solon’s laws was only pes
cuniary and imprifonment. (r) |

2

(m) See A Gellium, Lib. X1. cap. 18.
&5 Plutarch, in Vitd Solonis.

(7) Bararziorowsiv, A cut-purfe.

(0) Tosyeguywv, A houfe-breaker.

(p) ‘Avdpamedioducres,  Sive Plagia-
rvius, is €ft, qui fine vi, dolo malo, fciens
abducit bomanes liberos & ingenios, ven-
dirque pro fervis, aut fupprint : vel is
eft, qui alienos fervos abducit fine vi, &
Pleruque fine furto, & fugam perfua-
det, aut fugitivos celar. Petit. Comment.
ad Lib. VIL tit. 5. de furtis.

(9) But this was a temporary law,
made in a time of dearth, when it
was thought neceflary to prohibit the
exportation of Figs. However, profecu-
tions of offenders aga nft this law foon
grew, odious ; from hence all malicious
informers were called Sycoplants.  Vide

Arkenei Derpnofophift. Lib, 1L & Scho-

Now

lsz’aﬁ. in Ariflopbanis Plutum ad v. 31. &
14
() Among the ZLacedemonians all
manner of theft was permitted, as a
practice, which tended to inftruét their
youth in the flratagems of war. 4. Gel.
Lib. X1. cap. 18. It was alfo unpunith.
ed among the antient Fgyptians. A Gel,
wbi fupra. Bur we learn from Diodor,
Sic. Lib. 1. that it was allow’d only on
certain conditions, for it was provided by
a law, that whoever was minded to fol-
low the trade of thieving, fhould firt
enter his name with the captain of the
gang, and fhould bring in all his booty
to him, that fo the right owner might
know where to apply for the recovery
of ‘his goods, which were reftored to
}ﬁm on paying the quarter of the va-
ue. »
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Now as to the Roman laws: For a theft, that was not fur=
tum manifeftum, there is given actio in duplum ; but it it were
Jurtum manifeftum, actio in quadruplum ([); furtum ausem ma-
nifeftum eft, cum fur deprehenditur in furto. (t)

But now as to punithments among the Romans, there were
thefe degrees or orders: I Capital punithments, (vig. uli=
smum fupplicium) () which were 1. Damnatio ad furcam. 2.Vivi
crematio. 3. Capitis amputasio. 4. Damnatio ad feras. 1L O-
thers, that were in the next degree, were 1. Coercitio ad me-
talla. 2. Deportatio ad infulas. III. Others again of a lower
allay were 1. Relegatio ad tempus vel in perpetuwm. 2. Datio
in publicum opus. 3. Fuftigatio. (x) |

I find not among the Romans any greater punifhment of

theft, than four-fold reftitution (y), unlefs in thefe cafes:

1. Si quis ex metallo principis vel ex monetd [acrd furasus
eft, pena metalli O exilii punitor. (3)

2. Graflatores qui cum fervo aggredi & [poliare inftituunt,

capite puniuntor. (a)

3. Famofi lasrones ad beflias vel furcas dammantor. Digeft. de

peenis. (b)

If we come to the laws and cuftoms of our own kingdom,
we fhall find the punithment of theft in {everal ages to vary
according as the offenfe grew and prevailed more or lefs. (¢)

(N . Lib. IV. tit. 6. §.5. Digef:
Lib. XLVI. tit. 2. de furts, 1 46.
§. 2. herein the Roman law greatly re-
fembled the Fewifh, with this diffe-
rence, that by the #ewih law the punifh-
ment of four-fold was to be inftead of re-
{titution 5~ whereas by the Roman law
the thing flolen was recoverable over
and above the pena quadrupli. Dig.
ecd. tir. L 54. 0. 3.

(¢) Dig. eod. tit. I. 2. I. 5. pr. By this
was meant not only if he was taken in
the Fa&, but alfo it he was apprehended
with the goods upon him beE)re he had
carried them to the place, where they
were to remain that night, and anfwers
to the expreffion in our law of being ta-
ken in the wainonvre.

(u) Dig. Lib. XLVIIL tit. 19. de pe-

q1i5y L 214

Among

(x) Dig. eod. tit, 1. 28. pr. §.1. L 11,
§. 3.

(’y) So far were the Romans from in-
fli&ing capital punifhments for theft, that
on the contrary it was exprefly forbidden
by Fuftinian, that any perfon fhould be
put to death, or fuffer the lofs of mem-
ber for theft. Nowe/ CXXXIV. cap.
ult.

(2) Dig. Lib. XLVIIL 2. 13. ad leg.
Ful. peculatiis, I 6. §. 2. Lib. XLVILI,
tit. 19. de panis, 1. 38.

(a) Dig. cod. tir. 1.28. §. 10.

(b)) Dig. ecd. tit. 1.28. §. 15.

(c) By the laws of Erbelbert, if one
man {lole any thing from another, he
was to reftore three-fold befides a fine to
the king, /. 9. if he {tole any thing from
the king, he was to reftore nine-fold,

l 4.
By
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Among the laws of king Ashelftan, mentioned by Bramp-
ton, p. 849, 852, 854. Non parcatur alicui lasroni fuprq 12
annos & fupra 12 d. quin occidatur (d), Edmund his {ucceflor ¥,
pracepit né infra 15 anmos, vel pro latrocinio infra 12d. occi-
idasur, nifi fugerit, vel [e defenderit : Malmsbury tells us, that
in the time of William 1. theft was punithed with caftration,
and lofs of eyes(e); but in the time of Hemry 1. the ane
tient law, which continues to this day, was wr fiquis in furto

vel latrocinio de prebenfus fuerit, fufpenderetur. (f)
And altho many of the {choolmen and canonifts are of
opinion that death ought not to be infiicted for theft (g),

By the laws of Izz a thief was pu-
nifhed with death, unlefs he redeemed
his life capitis eftimatione, 1. 12. which
was 60 5. L 7. but if a villain, who had
been oftén accufed, thould be taken in
a theft, he was to have an hand or foot
cut off, /. 18.

By the laws of Alfred whoever ftole
a mare with the foal, or a cow with the
calf, was to pay 4o 5. befides the price
of the mare or cow, / 16. Whoever
ftole any thing out of a church, was to
pay the value, and a fine according to the
value ; and alfo was to have that hand cut
off, which committed the fa&, L. If
any perfon committed a theft die Domi-
7210, or any other great feftival, he was
to pay double, /. 5.

4) By the firft law of Atbelftan it was
but 8 4. Wilkins leges Auglo-Sax. p. 56.
but afterwards by the laws of the fame
king enatted at London, and thence cald
Judicia civitatis Lundonie, no one was
to be put to death for a theft under 12 4.
Ibid. p.65. But in cale the thief fled
or made refiftance, then he might be
put to death, tho it were under that va-
lue. I0id. p.50. By the law of Cuute theft
was punifhed with death. 1id. p. 134.
l.g. and p.143. L 51,

(*) This is 2 miftake, for no fuch law
is found among the laws of that king,
but it is among the later laws of king
Atlbelftan. Vide Fudicia Civ. Lond.
Wilk. leg. Anglo-Sax. p.5o0.

(¢) By the laws of Wlliam 1. it was
exprefly prohibited, that any fhould be
hanged or put to death for any offenfe,
but that his eyes fhould be puld out, his
tofticles, hands or feet cut off, accord-

2

yet

ing to the degree of his crime, L 67.
apud Wikins leg. Anglo-Sax. p. 229.
. 218,

(f) In former times, tho the punifh-
ment of theft was capital, yet the crimi-
nal was permitted to redeem his life by
a pecuniary ranfom 5 but in the gth Year
of Henryl. it was enalted, that who-
ever was convifted of theft (or any o-
ther felony. 3 Co. Jufliz. 53.) fhould be
hanged, and the liberty of redemption
was entirely taken away. Wilk. leg. An-
glo-Sax. p. 304. 'This law fill remains
at this day ; but confidering the altera-
tion in the value of money, the feve-
rity of it is much greater now than
then, for 12 4. would then purchafe as
much as 4o0s. will now ; and yet a theft
above the value of 12 4. is flill liable to
the fame punifhment, upon which Sir
Hen. Spelman juftly obferves, that while
all things elfe have rofc in their value
and grown dearer, the life of man is be-
come much cheaper. Spelm. in verbo la-
riciziume 3 from hence that learned au-
thor takes occafion to wifh, that the an-
tient tenderncfs of life were again re-
fored, Fuftum cerre eff, ut collapfn legis
aquitas reflauretur, & ut divine ima-
ginis vebiculum, quod fuperiores gridem
etates ob gravyfima crimina nequaquam
tollerent, levioribus bodie ex delitis 1en
perdererur.

(g) Scorus Sentent. 4. diftinff. 154.
queft. 3. Sylvcfter in verbo furtum 3. Not
only the {choolmen and canonifts were of
this opinion, but by what has been above
faid it appears likewile to have been the
fenfe both of the Fewifh and Roman
laws; and tho, as our author fays, the

‘ prin.
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yet the neceflity of the peace and well ordering of the kings
dom hath in all ages and almoft 4ll countries prevailed againit
that opinion, and annexed death as the punithment of theft,
when the offenfe hath grown very common and auompmx d
with enormous c1rcumﬂances, tho in fome places more 1s lefe
herein to the Arbitrium Fudicts to give the fame or a more
gentle fentence according to the quality of the oftenfe and
offender, than is uled in Enalzmd where the laws are more
determinate, and leave as httle as may be to the drbitrium
Fudicis. See the cafe difpuited learnedly by Covarruvias Tomo 2.
Lib. 1L cap. 9. §. 7.

This 1 have therefore mentioned, that it may appear, that
capltal pumihments are varioufly appomted for {everal cffenizs
in all kingdoms and ftates, and thereis a neceﬂity it thould be
fo, for regularly the true, or at leaft, the principal end of
nithments is to deter men from the bl'CaCh of laws, {o that theV
may not offend, and {o not fuffer at &ll, and the infliCting of
punithments in moft cafes is more for e*{ampl and to prevent
evils, than to punith. When offenfes grow enormous, frequent
and d,-mgeroub to a kingdom or ftate, deftrultive or highly
pernicious to civil focieties, and to the great mfecmmy and
danger of the kirgdom and its inhabitants, levere punifh-
ments, even death it felf, is neceffary to be annexed to laws in
many cafes by the prudence of law-owers, tho poflibly beyord
the {ingle demerit of the offenfe it {elf {imply confider’d.

Penalties therefore regularly {eetm to be jurds pofitivi, &
aon naturalis, 2s to their decrees and applications, and t“erc-
fore in different ages and flates have been fet higher or lower

according to tbe exigence of the ftate and mfdom of the
law-crlver. Only in the cafe of murder there {eems to be a

]uitme of retaliation, if not ex lege naturali, yet at leaft by
a general divine law given to all mankind, Gen. ix. 6. and al-
tho I do not deny but the {upreme kmg of the world may

E remit

rerum veliquarnm 5 and again Lib. 1. de
officiis, Eft enim wladéendz &9’ puniendi

principal end of punifhment is to deter
men from offending, yer it will not fol-
modus.

low from thence, that it is lawful to de-
ter them ar any rate, and by any means;
for even obedience to juft laws may be
inforced by unlawful methods. Cic. Epift.
15. ¢d Bruum. Ef pene mcdus, ficus

Befides experience might teach
us, that capital punithments do nor ui-
ways belt anfwer that end. Sce Gror.
de fur. Lel. &e. Lib. 1. crp, 2~
AR

Stz
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remit the {everity of the punithment, as he did to Cain, yea
and his fubftitutes {overeign princes may alfo defer or remit
that punithment, or make a commutation of it upon greut
and weighty circumftances, yet fuch inftances ought to be
very rare, and upon great occafions.

In other cafes the lex talionis in point of punithments
{eems to be purely jurss pofitivi ; and altho among the Fewifb
laws we find it inftituted Exod. xxi. 24, 25. Eye for eye, tooth
for tooth, hand for hand, foor for foor, burning for burning,
wound for wound, fHripe for ftripe; yet in as much as the
party injurd is living and capable of another fatisfaction of
his damage, (which he is not in cafe of murder) I have heard
men greatly read in the Fewifb lawyers and laws affirm, that
thefe taliones among the Fews were converted into pecuniary
rates and eftimates to the party injured, {o that in penal pro-
ceedings the rate or eftimate of the lofs of an eye, tooth,
hand or foot was allowed to the perfon injur'd, viz. the price
of an eye for an eye, and the price of an hand for an

hand, &J¢. (b)
(h) Maimonides More Nevochirz, Pars 111, cap. 41

CHAP IL

Concerning the [everal incapacities of per-
[ons, and thetr exemptions from penaltics
by veafon theredf.

MAN is naturally endowed with thefe two great facul-

ties, underftanding and Lberty of will, and there-
fore is a fubjelt properly capable of a law properly fo called,
and confequently obnoxious to guilt and punithment for the
violation of that law, which in refpect of thefe two great
faculties he hath a capacity to obey: The confent of the will

I 18
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is that, which renders human aGtions cithar commendable o
culpable; as where there is no law, there is no tranfgreflion,
{o regularly, where there is no will to comnut an cffents,
there can be no tranfgreflion, or juft reafon to incur the pe-
nalty or {fanltion of that law inttituted for the pumiihment of
crimes or offenfes.  And becaule the liberty or choice of the
will prefuppofeth an a& of the underftanding to know the
thing or attion chofen by the will, it follows that, where
there is a total defect of the underftunding, there is no free
alt of the will in the choice of things or altions. But ge-
neral notions or rules are too extravagunt and undetermi-
nate, and cannot be fufely in their latitude applied to all civil
attions; and therefore 1t hath been always the wifdom of
ftates and law=givers to prefcribe limits and bounds to thefe
general notions, and to define what perfons and a&ions are
exempt from the feverity of the general punithments of penal
laws 1n refpet of their incapacity or defelt of will.

Thofe incapacities, or defelts, that the laws, efpecially the

laws of England, take notice of to this purpofe, are of three
kinds :

1. Natural. :
II. Accidental.
IIL Civil incapacities or defects

The natural is that of Infincy.
The accidental defelts are,

1. Dementia.

2. Cafualty, or Chance.

3. Ignorance.
The civil defeéls are,

1. Civil Subjection.

2. Compulfion..

3. Neceffizy.
4. Fear.

Ordinarily none of thefe do excufe thofe perfons, that are
under them, from civil actions to have a pecuniary recopi-

penle
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penfe for injuries done, as trefpafles, basteries, woundings;
becaufe fuch a recompenfe is not by way of penalty, but a
{atistaltion for damage done to the party: but in cafes of
crimes and mildemeanors, where the proceedings againt
them is ad panam, the law in {fome cafes,‘ and under certain
temperaments takes notice of thefe defets, and in refpet of
them relaxeth or abateth the feverity of their punithments.

CHAP IL
Touclaiﬂg the defelt of infancy and nonage.

TH‘E laws of England have no dependence upon the civil
law, nor are governed by it, but are binding by their
own authority ; yet it muft be confefled, the civil laws are
very wile and well compofed laws, and fuch as have been
found out and fettled by wife princes and law-givers, and
obtain much in many other kingdoms fo far as they are not
altered abrogated or correfted by the fpecial laws or cu-
ftoms of thofe kingdoms, and therefore may be of great ufe
to be known, tho they are not to be made the rules of our
Englifb laws; and therefore tho I fhall in {ome places of this
‘book, and here particularly, mention them, yet neither I,
nor any elfe may lay any weight or ftrefs upon them, either
for difcovery or expofition of the laws of England, farther
than by the cuftoms of England or Alts of Parliament they
are here admitted. | -
As to this bufinefs touching infancy, and how far they are
capable of the guilt or punithment for crimes: I will confi-
der, 1. What the civil laws tell us concerning the fame.
2. What the common laws of England have ordained touch-
mg it, and wherein thele agree, and wherein they differ
touching this matter.
I The
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The Civil law diftinguifheth the ages into feveral pericds
as to feveral purpofes.

Firft, The complete full age as to matters of contract is
according to their law twenty-five years (), but according to
the law of England twenty-one years. (5)

Secondly, But yet before that age, viz. at feventeen years,
aman is {aid to be of full age to be a procurator {¢), or an
executor (4); and with that alfo our law agrees. 5 Co. Rep.
Pigot’s cale. (¢) B

Thirdly, As to matrimonial contralts the full age of con~
fent in males is fourteen years, and of females twelve (f);
till that age they are faid to be impuberes (¢), and are not
bound by matrimonial contralts ; and with this alfo our law

Hiftoria Placitorum Corone.

agrees. (h)

Fourthly, As to matter of crimes and criminal punifhs
ments, efpecially that of death, they diftinguith the ages

mto thefe four ranks.

1. AEtas pubertatis plena.
2. ABtas pubertatis.

3. Atas pubertasi proxima.
4. Infantia.

1. Pubertas plena is eighteen years. (i)

(a) Inftitur. Lib. 1. tit. 25. De Curato-
vibus. Dig. Lib. IV. tir, 4. de Minori-
bus, I 1. £c.

(b) Lit. §. 104. Co. Lit, §. 103.

(¢) Inftitur. Lib. 1. tir. 6. Quibus ex
cawfis manumiitere non licet, \.5 & 7.
Dig. Liv 1. tit. 1. De ‘Poftulando, 1. 1.
. 3. Actthis age it was the cuftom a-
mong the Romans to lay afide the ha-
bits of children, and put on the gar-
ments of men. Val. Max. Lib. V. cap. 4.
9. 4. Sueton. Auguft. cap. 8.

(4) See Swinb. of wills, par. V. §. 1.
2. 6.

(e It is quoted in Prince’s cafe, 5 Co.
Rep. 29. b. Office of Executors, p. 507.

(f) Inftit. Lib. 1. tit. 10. de nupriis
27 Dig. Lib. XXIIL 32, 2. de ritu nup-
tiarum, 1. 4.

(g) Inflitur, Lib. 1. tit. 22.

wibus no-

di: rutela finirer. pr.Dig. Lib. XX VL
¥

2. Puber-

tit. 6. de wulg. & pupil. fubflitut. 1. 2.
Macrob. Saturn. Lib. VIL. cap. 1.

(b) Co. Lit. §.104. At the fame age they
were permitted by the civil law to make
a teftament. Digeft. Lib. XX VIIL tit. 1.
Qui teftamenta facere poffunt, l. 5. Infti-
tur. Lib.11. tit. 12, Ruibus non eft per-
miffum facere teftamentum, §. 1. Ced.
Lib. V1. 212, 22, Qui téftamenta facere
poffint, vel non, 1. 4. The common law
feems not to have determined precifel
at what age one may make a teftament
of a perfonal eftate, it is generally al-
lowd that it may be made at gthe age of
eighteen. Office of Executors, p. 305. Co.
Liz.89. 1. and fome fay under, for the
common law will not prohibit the fpiri-
tual court in fuch cafes. Sir Tho. Fones,
Rep. 210. 1 Vern. 255. 2 Vern. 469.

(i) Dig. Lib. 1. tit. 7. de adoption.
L g0. 9. 1. Infliz. eod. tit. §. 4. Dig. Lib.

XLIL
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2. Pubertas generally, in relation to crimes and punifh-
ments is the age of fourteen years and not before (k); and
it feems, as to this purpole there is no difference between
the male and female fex; at this age they are fuppofed to be
doli capaces, and therefore for crimes, altho capital, commit-
ted after this age they fhall fuffer as perfons of full age (7),
only by the conftitutions of fome kingdoms, in favour of
their age, the ordinary punithments were not inflited upon
fuch young offenders; as in Spain, not unlefs he were of the
age of feventeen years. Vide Covar. de Masvimonio, cap. 5.
§. 8. (m) In Relectione ad Clement. cap. Si furiofus (n). By the
antient law among the Fews, he that was but a day above
thirteen years, was as to criminals adjudged in virili flatu,
but not if under that age. (1) |

3. Atas pubertati proxima, herein there is great diffe-
rence among the Roman lawyers ; and tho they make a dif-
parity herein between males and females, yet I think as to
point of crimes the meafure is the fame for both: Some af-
fign this Aras pubertari proxima to ten years and an half’;
others to eleven years (0): It they be under the age, which
they call Zzas pubertasi proxima, they are prefumed incapaces
doli (p), and therefore regularly not liable to a capital pu-
nifhment for a capital offenfe; but this holds not always
true, for according to the opinion of very learned civilians
before ten years and a half they may be doli capaces, and there-
fore it muft be left ad arbitrium judicis upon the circumftances
of the cafe, yet with this caution, Judex, qui ante illam etatem
arbitrari debet puerum effe proximum pubertati, maximis adducen-
dus eft conjecturis, 7 cautiffime id aget, ac tandem raro. Covarr.
ubi fupra (g). And with this agrees our law, as fhall be

thewed.

XLIL tit, 1. de re judicat. 1.57. Lib. ~ (}) Seld. de Synedriis, Lib. 11. cap. 13.
XXXIV. tit. 1. De alimentis, L 14. §.132.
g. 1. ' (o) The prevailing opinion is that the
(k) DR. Lib. XXIX. tit.5. de Sena- males are pubertati proximi at ten and
tuyfconfulto Silaniano, &c. 1. 1. §. 32. an half, and the females at nine and an
(1) Dig. Lib. 1V. tir. 4. de minoribus, half, becaufe when they had pafs’d the
l.37. §.1. Lib, XLVIIL tir. 5. ad leg. middle diftance between infancy and pu-
" Ful. de adult. 1. 56, Cod. Lib. 2. tit. 35. berty, they might then be properly faid
Si adverfus delitum, 1. 1. to be #ratis pubertati proxime.
(m) Tom. 1. p. 157 (#) Dig. Lib. XLVIL i1, 12, de fe-
() Par UL §.s. Lom. 1. p. 558, pulchro violato.- 1. 3. §. 1, -’
2 (¢) Tom. 1. p. 157,
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thewed, But if the oflender be in wrate pubertati proximd,
iz according to fome, ten years and an half, according to
others eleven years old, he is more eaflly prefumed to be
doli capax, and therefore may {uffer as another man, unlefs
by great circumftances it appear, that he is incapax doli. But
this hath alfo its temperaments, 1. By exprefs provifion of the
conflitution in Codice De falfi Monetd :  Impuberes, fi confcii
“ fuerint, nullum fuftincant detvimentum, quia atas eorwm, quid
“ wvideat, ignorat” ; but a penalty is laid upon the tutor. (r)

2. Tho atas pubertati proxima is regularly prefumed Capax
doli, and {fo may be ‘guilty of a capital offenfe. Digeft. De re-
gulis jurds ([). Pupillum, qui proximus eft pubertati, capacem effe
furandi, yet as it is in arbritio judicis to judge an infant
within ten years and an halt capax doli, as before; fo it is in
arbitrio judicts upon confideration of circumftance to judge
one above ten years and a half, nay of twelve,s thirteen
years, or but a day within fourteen years, to be incapax do-
/i, and fo privileged from punifhment, as appearing upon the
circumftances of the falt not yet conflitutus in atate proxima
pubertati, or at leaft not doli capax; and with this our law
doth in a great meafure agree. | ’

3. That if he be above ten years and a half, and appears
doli capax, yet if under fourteen years, he is not to be pu-
nithed peni ordinarid, but it may have {ome relaxation ex ar-
bitrio judicis. (+) But altho our law indulges a power to the
judge to reprieve before or after judgment an infant convict
of a capital offenfe in order to the king’s pardon, yet it al-
lows no arbitrary power to the judge to change the punith-
ment that the law inflicts ; and thus far for the third age or
period, Ztas pubertasi proxima.

4. The fourth age or period is infantia, which lafts till {e-
ven.yeurs ; within this age there can be-no guilt of a capital
offenfe; the infant may be chaftized by his parents or tutors,
but cannot be capitally punithed, becaufe he cannot be guil-

ty (u);

(r) Lib. 1X. tir. 24. L. 1. de obligat. que ex delifto, §.18. Dig.
(f) Lib. L.zt 15 Lxnx. Lib. XXIX.  Lib. XLVIL tit. 2. de furtis, l.23.
tir. 5. de Senaryfeoifulto Silaniano, I. 14. (t) Dig. Lib AN, tiz, 4. de minoribus,
Lib. XLIV. 1t 4. de doli mali ex- 1 37,0, In deliftis.
cepriane, l. 4. §.26. Inftit, Lib. 1V. tir, 1.
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ty («); and if indited for fuch an offenfe as is in its nature
capital, he muft be acquitted ; and therefore the feverity of
the glofs upon the decretal De delittis puerorum, cap. 1. (x) is
juftly rejeted in this cafe (y), and with this agrees the law
of England. .

But now let us confider the laws of England more particu-
larly touching the privilege of infancy in relation to crimes
and their punifhments, and that in relation to two kinds of
crimes, 1. fuch as are not capital, 2. fuch as are capital.

Firft, As to mifdemeanors and offenfes that are not capi-
tal: in fome cafes an infant is privileged by his nonage, and
herein the privilege is all one, whether he be above the age
of fourteen years or under, if he be under one and twenty
years; but yet with thefe differences :

If an infant under the age of twenty-one years be indited
of any mifdemeanor, as a riot or battery, he thall not be pri~
vileged barely by reafon that he is under twenty-one years,
but it he be convicted thereof by due trial, he fhall be fined
and imprifoned ; and the reafon 1s, becaufe upon his trial the
court ¢x officio ought to confider and examine the circum-
ftances of the fat, whether he was doli capax, and had dif-
cretion to do the act wherewith he is charged; and the {fame
law is of a feme covers. 2. But if the offenfe charged by the
indi¢tment be a mere non-feafance, (unlefs it be of fuch a
thing as he is bound to by reafon of tenure, or the like, as
to repair a bridge, &%) (g) there in fome cafes he thall be
privileged by his nonage, it under twenty-one, tho above four-
teen years, becaufe Laches in fuch a cale fhall not be impu-
ted to him ().

36 E. 3. Afif 443 4 H 7. 110 If an infant in 4fife
vouch a record, and fail at the day, he thall not be impri-
foned (£), nor it {eems a feme covert. 13 Affif- 1.(c) and yet
the ftatute of Weftminft. 2. cap. 25. that gives imprifonment,
in {uch a cafe, is general,

2 8 E. 2,

(1) Dig. Lib. XLV, tit. 2. de fur- (z) 2 Co. Inft. 703.
tis, l.23. Lib. XLVIIL tit. 8. ad lkeg. (a) B. Saver default, so. Cro. Fac,

Lornel. de ficariis, I. 12, 465, 466. Pl.Com.364.a. Co.Lit. 246.,
() Decretal. Lib. V. tit, 23 () 2 Co. Inflit. 414.

(y) Tom. 1. p: 15]. (¢) B. Covcrture 35. Refteir 81,
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8 E. 2. Corome 395. It 4 kills B. and C. & D. are pre-
fent, and do not attach (d) the offender, they thall be fined
or imprifoned ; yet if €. were within the age of twenty=one
years, he fhall not be fined nor imprifoned.

3. Where the corporal punithment is but collateral, and
not the dire&t intention of the proceeding againft the infant
for his mifdemeanor, there in many cafes the infant under
the age of twenty-one fhall be {pared, tho poflibly the pu-
nithment be enalted by parliament. 14 4ff 17.(e) If an in-
fant of the age of eighteen years be conviét of a difleifin
with force, yet he fhall not be imprifoned. Vide 26 4f. 5.
43 E. 3. lmprifonment 16. 40 E. 3. 44.4.(f), and yet a
feme covert thall be imprifoned in fuch cafe. 16 4f. 7.

If an infant be convi&t in an altion of trefpafs vi & armiz,
the entry muft be nibil de fine, [ed pardonatnr, quia infans ;
for if a capiatur be entred againft him, it is error, for it ap-
pears judicially to the court, that he was within age, when he
appears by guardian. P. 8 Fac. B. R. Holbrooke v. Dogley, Croke
u.3. (¢); the like law is that he thall not be i mifericordia
pro falfo clamore. (h)

B. Coverture 68. General ftatutes that give corporal pu-
nifhment are not to extend to infunts, and therefore PL Com.
364. a. per Walfh, if an infant be convi® in ravilhment of
ward, he thall not be imprifoned, tho the ftatute of Merton,
cap. 6. be general in that cafe (i): but this muft be under-
flood where it is, as before faid, a punithment as it were cols
lateral to the offenfe, ‘as in the cafes before mentioned: but
where a fact is made felony or treafon, it extends as well to

G infants

(4) The words of the book are e leve
le main d'ariach.

(e) F. Imprifonment 8.

(f) “ Et le caufe eft, pur ceo que la
¢ ley entend’, que un enfant ne poit my
* conuftr’ bien & mal’, nele quel foit
‘ advantage pur luy, ou nemy; ne nul
* foly ferra adjudge en un enfant.” Afes
12 H. 4. 22. b. Hank dit, que enfant
d’'age de 18 ans poir eftre difleifor ove-
force & cftre emprifon per cella.

(g) Cro. Fac. 294,

(h) Co. Lir. 127. a. yet this was not a
fettled point, for 2 E. 3. 5. the court

doubted of it; andin 17 E. 3. 75 &. and
41 AR 14. the plaintiffs, tho infants, were
amerced pro falfo clapnore 5 but tho they
were amerced, yet it appears from the
famee cafes, that they were intitled on ac.
count of their infancy to a pardon of
courfe. Seex R. A. 214.

(7) Another like cafe is there put, if
an infant be a receiver and account be-
fore auditors, and be found in arrears,
the auditors cannot commit him to pri-
fon notwithftanding the general words of
the flatute of /2. ¢ap. 11.
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infants, if above fourteen years(k), as to others, as thall be
faid. And this appears by feveral alls of parliament, and
particularly by t Fac. cap. 1 1. of felony for marrying two wives,
&ec. where there is a {pecial exception of marriages within the
age of confent, which in females is twelve, in males fourteen
years; {o that if’ the marriage were above the age of confent,
tho within the age of twenty-one years, it is not exempted
from the penalty. | |

So by the ftatute of 21 H.8. cap. 7. concerning felony by
fervants that imbexil their maflers goods delivered to them,
there is a {pecial provifo, that it thall not extend to {ervants
under the age of eighteen years, who certainly had been
within the penalty, it above the age of difcretion, viz. four-
teen years, tho under eighteen years, unlefs a {pecial provi-
fion had been to exclude them (2).

I come therefore to confider the privilege of infancy in
cafes of capital offenfes and punithments according to the
laws of England, wherein I fhall examine, 1.How the antient
law ftood. 2. How it ftands at this day in relation to ine
fants.

~ I. As to the antient law :

1. By what has been before {aid it appears the Civil law
was very uncertain in defining what was that etas pubersari
proxima, and confequently {fuch as might fubjet the offen-
der to capital guilt or punithment ; fome taking it to be ten
years and an half, fome eleven years, others more, others lefs,
The laws of England therefore, that dlways affet certainty,
determined antiently the wtas pubertati proxima to be twelve
years for both {exes ; under that age none could be regularly
ouilty of a capital offenfe, and above that age and under four-
teen years, he might or might not be guilty according to the
circumftances of the falt that might nduce the court and
jury to judge him doli capax, wvel incapax (m).

2 This

(k) Co. Lit. 244. b. (m) By the laws of Ina, 1. 4. an infant

(1) The like exception there is in the of ten yearsof age might be guilty of
12 Ann. cap. 7. where apprentices.under being acceffaty to a theft, and was pu-
the age of fifteer years, who fhall rob nifhed accordingly with fervitude, 7k,
their mafters, are excepted out of the alt.  leg, Anglo-Sox. p. 16.
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This appears by the laws of king Athelffan mentioned in the
firft chapter, “ Non parcatur alicui lasroni fuper 12 annos &
fupra 12 d. quin occidasur.”’ And altho his fucceflor Edmund (n)
reduced it to fifteen years, unlefs he fled, yet it will appear
that the ftandard of twelve years obtained in after-ages (o).

2. It appears that an infant of twelve years was compel
lible to take the oath of alligeance in the leet, and under
that age none were to take the oath, or to do fuit to the
leet. Bract. Lib. 1L (p) cap. 1.(q) Britton, cap. 29. in fine, Cal-
vin's cale, 7 Co. Rep. 6. 6. So that at that age, and not be=
fore, he was taken notice of by the law to be under the
obligation of an oath, and confequently capable of dif=
cretion.

3. The ordinary procefs againft capital offenders was and
is by Capias and Exigent, and Utlary thereupon; but againft
an nfant under twelve procefs of utlary in cafes of indit=
ment was not awardable, and if awarded, it was error ; but
if above that age, that procefs was awardable; and Brat.
Lib. 1IL (r) cap. 11. [elt. 4 & 5. gives the reafon, * Minor

44

vero, qui infra wtatem 12 annorum fuerit, utlegari non debet,

“ quia ante talem stitem non eft [ub lege aliqui nec in decenna’ s
and ibidem cap. 10. [eff. 1. he mentions an old law of king
Edward ([), “ Omnis, qui atatis 12 annorum fuerit, facere de-

_ (») This is a miftake, for it was not
Edmund but king Arlelftar himfelf, who
thinking ita pitable cafe thata youth
but twelve years old fhould be fPut to
death, as was permitted by the former
law, changed the time from twelve years
to fiftcen, and ordered that none who
was but fifteen years of age fhould be
put to death, unlefs he refifted or fled ;
if he furrendered himfelf, he was only
to be imprifoned until fome of his rela-
tions or friends would become fecurity
for him juxra plenam capiris &ftimatis
onent, ut fermger ab omni malo alftineat,
if he could not ger any fuch fecurity,
then he was to take an oath to the fame
purpofe in fuch manner as the bifhop
fhould direét him, and was to remain iz
Jervitute pro capitis fui eftimatione 5 but
if after this he fhould be again guilty,
then he was to be put to death without

“ bet

any regard to his age. See Wilk. leges
Anglo-Sax. p. 70.

(o) In the time of king Henry I. the
old law of king 4thelftan took place, viz.
twelve years of age, and 84. value. Lbid.
2 259.

(p) De Corona.

() This feems to be a miftake, for
cap. 11. feft. 4. for the oath mentioned
in cap. 1. was to be taken by knights and
others of the age of fifteen years and
upwards.

(r) De Corona.

(f) There is no fuch law extant a-
mong thofe of king Edward, but the
law here quoted is a law of Cuute, Leg.
Cnuti, I. 19. which is in thefe words,
Volumus ur quilibet bomo 12 annos natus
jusivrandum prefler fo nolle furem effe
neque furi confentanenm, which oath is
to the fame purpofe with that mentioned

by
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“ bes [acramentum in vifu franciplegii, quod nec latro vult effe, nee
“ latroni confentive” 5 and Stamf. Lib. L. cap. 19. cites out of a
book of Brafton, De Vifu Franci plegii, *“ Quod quilibet duode-
“ cim annorum poreft felonie judicium fuftinere”, which implies
alfo that within that age, regularly at lealt, he could not be
a felon.

" 4. Agamn, T. 32. E. 1. Rot. 32. Eboracum, coram rege.
“ Adam filius Ade de Arnbale capsus noltanter in domo Fobannis
“ Somere coram vege dutus cognovit, quod furtive cepit, Ue. 9s.
“ per praceptum & miffionem Richardi Short :” Richard Short
had his clergy, “ Et predictus Adam commiflus fuit cuffodie
“ marifcalli cuftodiend’, quia infra statem ; poftea habito refpectu
“ ad imprifonamentum, quod predictus Adam habuit, & etiam ad
“ teneram atatem ejufdem Ade, eo quod non eft nifi taris 12
“ anmorum, qui talis etaris judicium ferre mon poseft, ideo de
“ gratid regis deliberetur, &c.” Upon this record thefe things
are obfervable, viz. 1. The court recorded his confeflion ; but
regularly that ought not to be, for if an infant under the age
of twenty-one fhall confefs an indi¢tment, the court in juftice
ought not to record the confeflion, but put him to plead ot
guilty, or at leaft ought alfo to have inquired by an inqueft
of office of the truth and circumftances of the fact. 2. That
here he was twelve years old, and yet judgment {pared, and
the reafon given, Qui talis wtasis judicium ferre non poteft.
Yet 3. There is fomewhat ftill of gratia regis mterpofed, as
it {feems, in refpect he was paft the old ftandard of twelve
years. |

IL. But now let us come to the Common law as it ftood in
after-times, for in procefs of time, efpecially in and after the
reign of king Edward II1. the Common law received a greater

erfeCtion, not by the change of the Common law, as {ome
have thought, for that could not be but by a&t of parlia-
ment : but men grew to greater learning, judgment and ex-
2 perience,

by Bratton, Lib. 111. de corona, cap.x. cap. 108 25. and lord Coke's comment
to be taken at the age of fifteen; and thereon, 2 fzfl. 147. where he takes no-
tho there be a difference as to the age, tice that the old books are mifprinted.
yet probably it is the fame oath, for it See alfo 2 Inftit. 72. Mirror, cap.1. §. 3,
1s very ealy and natural to miftake xu Britton, cap: 12.

for xv. Sce the Rature of Aaribridge,
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perience; and rectified the miftakes of former ages and judg
ments, and the law in relation to infants and their punifh-
ments for capital offenfes was dand to this day is as followeth.
t. It is clear that an infant above fourteen and under
ewenty-on: is equally fubjet to capital punifhments; as well
as others of full age ; for it is priefumptio juris, that after fours
teen years they are doli capaces; and can difcern between good
and evil; and if the law thould not animadvert upon {fuch ofs
fenders by reafon of theit nonage, the kingdom would come
to confufion. Experience tnakes us know; that every day
murders, bloodtheds; burglaries; larcenies, buining of houfes,
rapes, clipping and counterfeiting of mioney, are committed
by youths above fourteen and under twenty-one ; and if they
fhould have impunity by the privilege of fuch their minority,
no man’s life or eftate could be fafe (). In my remembrance
at Thetford a young lad of fixteen years old was conviét for
fucceflive wiltul burning of three dwelling-houfes, and in the
laft of them burning a child to death; and yet had carried
the matter {o fubtilly, that by a falle accufation of another
perfon for burning the firft houfe an innocent perfon was
brought in danger, if it had not been ftrangely difcovered:
he had judgment to die, and was accordingly executed. (%)
Fourteen years of age therefore is the common ftandard,
at which age both males and females are by the law obnoxious
to capital punifhments for offenfes committed by them at any
time after that age; and with this agrees Fitz. N.B. 202. b. (x)
Co. Littl. §. 405.(y) Vide Mr. Dalton’s Fuftice of Peace; cap.
95- and 104. (3) _
H 2. An

9 N Frrr . s 9 d . Ly N

before iFkitiock juftice, ore Fobn Dean
. . é

an infant between eight and nine years

was indiéted, arraigned; and found guilty

Hifloria Placitorum Corone.

() Our author’s argument concludés
very flrongly againit their cleaping with
impunity, but lofes much of its force

when urged in behall of c¢apizal punifh-
meants, for there is no neceflity that if
tLey be not capirally punifhed they muft
therefote go unpunifhed; fo that what-
ever feverity may be needful in cafes of
murders and ats of violence, yet in the
common inftarces of larceny and fteal-
my fome other punithment might be
toand, which miche leave room for the
==formution of young offenders,

i2t) At Abrogder ahzen, Feboza. 16529,

of burning two barns in the town of
Windfor 5 and it appeafing upon exami-
nation that he had ‘malice; revenge,
craft and cunning, he had judgment to
be hanged; and was hanged accordingly,
MS. Report.

(x) N. Edit. p. g50.

(¥) pr247- 0.

(z) The firft edition, but in the laf}
edition, cap. 147 and 157,
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2. An infant under the age of fourteen years and above
the age ‘of twelve years is not primd ficie prefumed to be
doli capax,.. and therefore regularly for a capital offenfe com-
mitted . under fourteen years hie is not to be convﬂed or
have judgment as a felon, but may be found not guilty.”

- But tho: primd facie and in common prefumption 1h1b be
tme, yet. if it appear to the court and jury that he was do/i
capax;. and.-could- difcern -between good and evil at ‘the time
of the. offenfe committed, he miay be convicted and undergo
judgment:and execution of death, tho he hath not- attdined
annusm . pubertazis, ‘viks-fourteen years; tho according- to'the
nature’ of the offenfe” and’ circamftances of ‘the cafe the
judgeimay or may not in difcretion reprieve' him before of afé
ter. pldoment in-order to the obtaining the king’s pardon.
12 A/f 30. Corone118 O 170. Alzce de Walborough of
the age Aof thirteen: years was bumt by ]udoment for kllhng
her miftrefs,. and it 1s there faid, that by the antient law none
thall be hanged within age which is intended the age of difs
cretion, iz, “fourteen years; but before Spigurnel an mfant
within age (#), that had kild his companion, and hid himfelf
 Je -mucha) as ‘prefently hanged ; for it appeared by his
miuching he could dlicern between vood and evil, and malitia
Juppler etatem: -

.25 E. 3.85. Corone 129. One within age was found cruﬂty
of larceny, and by reafon of his nonage judgmént was re
iplted “but uibterwards he twas brought to the bar and had
hrs judgment; -tho this book be generally ore ‘within ge, it
muft be intended within the age of dilcretion, viz. fourteen
years, for it was never made a doubt, whether it above that
age he might not have judgment.. ;
a 3 Bt yet farther, if an infant be above feven years old
and under twelve years, (which accordmg to the antient law
was s pubertasi proxima) and commit a felony, m this cafe
primt facie he'1s 1o be judged not guilty, and to be found fo,
Decande he is.fuppoted not of difcretion to judge between Oood
and evil () _yet even in that cafe, # it appear by }r(mcr.
4 an,d-

(/1) Ten yeqrc o!d according to Fitz-  (b) Coroné 133
Ferber: s Report Corone 13 8. o



.
-

S 3

23

and pregnant evidence and c1rcumﬁmc\,s, that he had difcre:
tion to Judcre between good and evil, judgment of death
way be given againft him. 3 H.7.1.b. & 12.5 Aninfunt of
the age of nine years kild an infant of the like age, he con-
fefled the Llony and upon examination it was found he hid
the blood and the body ; the; juttices held he ought to be
hanged: (c) '
- But m ca;ies of thlS nature, I. It is neceffary that very
ftrong and pregnant evidence ought to be to convi&t one of
that age, and to make it appear he underftood what he did ;
for it the law require fuch an evidence where the offender is
above twelve and under fourteen, much more if" he were une
der twelve at the time of the fa& committed. 2. The cir-
cumﬁdnccs muft be inquired of by the j jury, and the infant
is not to be convict upon his comeﬁlon.ﬁ 3. It is prudence
m {uch a cafe even after conviltion to refpite judgment, or at
leaft execution (d); but yet I do not fee how the judge can
difcharge him if he be convi®, but only reprievé him from
judgment, and leave him in cu_ﬂ:ody txll the king’s pleafure be
knewn.
 And therefore the book of 35 H. 6 11. 8 12. per Moyle
L0 lelmg, “ That tho 4 jury fhould ﬁnd Juch an infant guilty,
£ the cowt ex othcio muf} difcharge bim”, muft be underftood
either fir(t only of a reprieve before ]udcment or fecondly at
fesit, that the i jury find the fa&t, and that he was either within

the age of infanc Y, vig. {even years old, or that he did the
f.&h but was vnder four teen, and not of difcretion to judge
betu eecn cood and evil; in which cafe the court ex officio
ought to ditcha wree him, bbc aufe it is not felony.

4. And laftly, If an infune within age be infid sratens ine

fzmtzse, viz. feven yeurs old, he cannot be guilty of felony (e),
| - what«

Hi/?o.rid Placitorum Corone.

(c) But however they refpited the ex-

ecution the ’t ht, might get a }nrdon F.Co-
fone 57. Crove 133, Dalton fays
*hu an mfanr of eight years of age may
commit homicide, and Mall be he ngcd
for ir. See Jn//o; //f/m,, cap. 14

(d, Dalr. Fothice, pi scs

(&) And yet there is a precedent in
the regiiter, fol. 309. 1. of a pardon
granted to an mfanr within the age of
{even yearsy who was indi@ed for homi-
cide: in this cafe the Jury found, that

he did the falt before he was feven
years old.
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whatever circumftances proving difcretion may appear; for ex
prefumptione juris he cannot have difcretion (f), and no aver-
ment thall be received againft that prefumption: and altho
the laws of Englind, as well as the Civil and Canon law, aflign
a difference between males and females as to their age of con=
fent to matriage, viz. fourteen to the male, twelve to the
female ; yet it {eems to me, that as to matters of crimes, ez
{pecially in relation to capital punifhments; the females have
the fame privilege of nonage as the males; and therefore the
regular Ards pubertatis in reference to capital crimes and pu-
nifhments of both is fourteen years, with thofe various tems

peraments and exceptions above afligned. |
And it is to be obferv’d, that in all cafes of infancy, infas
nity, <¢. if a perfon wuncapable to commit a felony be in<
dicted by the grand inqueft, and thereupon arraigned; the pe=
tit jury may either find him generally not guilty, or they may
find the matter fpecially, that he committed the fact, but that
he was non compos, or that he was under the age of fourteen,
[eilicet atais 13 annorum, and had not dilcretion to difcern
between good and evil, &7 non per feloniam; and thereupon the
court gives judgment of acquittal. 21 H.7.31.(¢) Butif a
man be arraigned in fuch a cafe upon an indi¢tment of mur
der or manflaughter by the coroner’s inqueft, there if the
party committed the falt, regularly the matter ought to be
{pecially found, becaufe if the jury find the party rot guilty,
they muft inquire how he came by his death, viz. “ Er jura-
“ tores pradicti quafisi per curiam, quomodo is ad mortem fuam
“ devenit, dicunt [uper [acramentum [uum, quod prediftus A B.
“ die anno apud D. dum now fuit compos mentis, or
“ dum fui infra atatem difcretionis, [cilicet 9 amnorum, nec [ci-
“ it difcernere inter bonum & malum, predichum F. S. cum gla-
“ dio, Uc. percuffit U ipfum ad tunc & ibidem occidit, [ed non
“ ex malitid precogitasd, meque per feloniam, vel felleo animo ;
“ U fic idem F.S. ad mortem [uam devenit.” But if he be firft
arraigned, and acquitted upon the indi¢tment by the grand
4 inqueft,

(f) Piowd. 9. a. (g1 B. Corone 61,
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inqueft, and found not guilty, he may plead that acquittal
upon his arraignment upon the coroner’s inqueft, and that
will difcharge him; and the petit jury fhall inquire farther
how the party came by his death.

CHAP IV.
Concerning the defel? of ideocy, madnefs

and lunacy, in reference to criminal of-

fenfes and punifbments.

‘AN D thus far touching that natural defe®t of infancy.
Now concerning another fort of defelt or incapacity,
namely ideocy, madnefs and lunacy : For tho by the law of
England no man fhall avoid his own act by reafon of thefe
detelts (4), tho his heir or executor may, yet as to capital
offenfes thefe have in fome cafes the advantage of this defelt
or incapacity (6); and this defe€t comes under the general
name of Demensia, which is thus diftinguifhed.
1. Ideocy, or fatuity a nativitate vel dementia patwralis 3 {uch
a one is defcribed by Fitzherbert, who knows not to tell 20s+.
nor knows who is his father or mother, nor knows his own
age ; but it he knows letters, or can read by the inftruttion
of another, then he is no ideot. F. N.B.233.5. Thefe,
tho they may be evidences, yet they are too narrow and con-
clude not always; for ideocy or not is a queftion of fact tri-
able by jury, and {fometimes by infpection.
I II. De-

{(2) For it is faid to be a maxim in or remember what a@s he did when he
law, that noman of full age fhall be per- was of non fane memory. 35 Affif. pl. 104
muceed to ftultify himfelf 4 Co. Rep.123.  See comtra F.N.B. p. 449. Show. Ca.
b. Beverlyscafe, Co. Lit.247.4. the rea- Parl, 153. 2 Salk. 576.
fon hereof is, becaufe a man cannot know (b) Co. Lir, 247. 0. Plowd. 19.4,

/
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II. Dementia accidentalis, vel adventitia, -which proceeds
from feveral caufes ; {ometimes from the diftemper of the
humours of the body, as deep melancholy or aduit choler ;
{fometimes from the violence of a difeafe, as a fever or palfy;
{fometimes from a concuflion or hurt of the brain, or its
membranes or organs; and as it comes from feveral caufes,
fo it is of feveral kinds or degrees; which as to the purpofe
in hand may be thus diftributed : 1. There is a partial infa-
nity of mind; and 2. a total infanity.

The former is either in refpe&t to things guoad boc vel il
Iud infanire ; {ome perfons, that have a competent ufe of rea-
fon in refpelt of fome fubjells, are yet under a particular
dementia in relpelt of {fome particular difcouries, fubjelts or
applications ; or elfe it is partial in refpect of degrees; and
this is the condition of very many, efpecially melancholy
perfons, who for the moft part difcover their defelt in excel-
{ive fears and griefs, and yet are not wholly deftitute of the
ufe of reafon; and this partial infanity feems not to excufe
them in the committing of any offenle for its matter capi-
tal; for doubtlefs moft perfons, that are felons of themfelves,
and others are under a degree of partial infanity, when they
commit thefe offenfes: it is very difficult to define the indi<
vilible line that divides perfelt and partial infanity, but it
muft reft upon circumitances duly to be weighed and confi-
dered both by the judge and jury, left on the one fide there
be a kind of inhumanity towards the defeCts of human na=
ture, or on the other fide too great an indulgence given to
great crimes: the beft meafure that I can think of is this;
fuch a perfon as labouring under melancholy diftempers hath
yet ordinarily as great underftanding, as ordinarily a child of
fourteen years hath, is fuch a perfon as may be guilty of trea-
{on or felony.

Again, a total alienation of the mind or perfet madnefs ;
this excufeth from the guilt of felony and treafon (d) ; e quti=
bus infra. This is that, which in my lord Coke’s Pleas of 1he
Crawn, p<6. is call’d by him abfolute madnefs, and total de-
privation of memory. -

-2 ‘ | Again,
(4) 21 H. 9. 31. b,
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Again, this accidental dementia, whether total or partial,
is diftinguithed into that which is permanent or fixed, and
that which is interpolated, and by certain periods and vicifli-
tudes: the former is phrenefis or madnefs, the latter is that,
which is ufually call'd lumacy, for the moon hath a great in-
fluence in all difeafes of the brain, efpecially in this kind of
dementia ; fuch perfons commonly in the full and change of
the moon, efpecially about the Equinoxes and {fummer folitice,
are ufually in the heighth of their diftemper ; and therefore
crimes committed by them in {fuch their diftempers are un-
der the fame judgment as thofe whereof we have before {po-
ken, namely according to the meafure or degree of their di
ftemper ; the perfon that is abfolutely mad for a day, killing
a man i that diftemper, is equally not guilty, as if he were
mad without intermiflion. But fuch perfons as have their
lucid intervals, (which ordinarily happens between the full
and change of the moon) in fuch intervals have ufually at
leaft a competent ufe of reafon, and crimes committed b
them in thefe intervals are of the {fame nature, and {ubject
to the {fame punithment, as if they had no fuch deficiency (¢);
nay, the alienations and contralts made by them in fuch in-
tervals are obliging to their heirs and executors. (f)

Again, this accidental dementia, whether temporary or per-
manent, is either the more dangerous and pernicious, coms-
monly call'd furor, rabies, mania, which commonly arifeth
from aduft choler, or the violent inflamation of the blood
and {pirits, which doth not only take away the ufe of reafon,
but alfo fuperadds to the unhappy ftate of the patient rage,
fury, and tempeftuous violence ; or elfe it is fuch as only takes
away the ule and exercife of reafon, leaving the perfon other-
wife rarely noxious, fuch as is a deep delirium, flupor, me-
mory quite loft, the phantaly quite broken, or extremely dif~
orderd. And as to criminals thefe dementes are both in the
{ame rank ; if they are totally depriv’d of the ule of reafon,
they cannot be guilty ordinarily of capital offenfes, for they
have not the ufe of underftanding, and act not as reafonable

creatures,
(e) F. Corone 324+ (f) 4 Co125. 4,
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creatures, but their actions are n effe& in the condition of
brutes. (g)

11I. The third fort of dementia is that, which is dementia
affectasa, namely drunkennefs : This vice doth deprive men of
the ufe of reafon, and puts many men into a perfe&t, but
temporary phrenzy ; and therefore, according to fome Civi
lians (5), {uch a perfon committing homicide thall not be pu-
nithed fimply for the crime of homicide, but thall fuffer for
his drunkennefs anfwerable to the nature of the crime occa-
fiond thereby ; {o that yet the formal caufe of his punifh-
ment is rather the drunkennefs, than the crime commuitted in
it: but by the laws of England {uch a perfon (7) fhall have no
privilege by this voluntary contracted madnefs, but fhall have
the fame judgment as it he were in his right {enfes. Plowd.
19. a. Crompt. Fuft. 29. a.

But yet there {eems to be two allays to be allowd in this cafe.

1. That if a Perfon by the unflilfulnefs of his phyfician,
or by the contrivance of his enemies, eat or drink fuch a
thing as caufeth fuch a temporary or permanent phrenzy, as
aconitum Or nux vomica, this puts him into the {ame condition,
in reference to crimes, as any other phrenzy, and equally ex-
cufeth him.

2. That altho the fimplex phrenzy occaliond immediately
by drunkennefs excufe not in criminals, yet if by one or more
fuch practices, an habitual or fixed phrenzy be causd, tho
this madnefs was contracted by the vice and will of the party,
yet this habitual and fixed phrenzy thereby causd puts the
man into the fame condition in relation to crimes, as if the
{ume were contralled involuntarily at firft.

Now touching the trial of this incapacity, and who thall be
adjudged in fuch a degree thereof to excule from the guilt of
capital offenfes, this 1s a matter of great difficulty, partly from
the eafinefs of counterfeiting this difability, when it is to ex=
cufe a nocent, and partly from the variety of the ‘degrees of

2 this

(g) Braft. s20. b. F. Corone 193, ruvias, Tom.x1. p.s5sy. in releft. ad
Clewn. Si furiofus. Par. 1L §. 3 & 4.

351, : /
(b) Bartbolinus and others. See Covar- (i) 4 Co. 125. 4.
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¢his infirmity, whereof fome are {ufficient, and {fome are in-
fufficient to excufe perfons in capital offenfes.

Yet the law of England hath afforded the beflt method of
trial, that is poflible, of this and all other matters of fall,
namely by a jury of twelve men all concurring in the {ame
judgment, by the teftimony of witnefles viza vocé in the pres
fence of the judge and jury, and by the infpetion and di
reCtion of the judge.

There are two forts of trials of ideocy, madnefs or luna-
cy; the firft, in order to the commitment or cuftody of the
perfon and his eftate, which belongs to the king, either to
his own ufe and benefit, as in cafe of ideocy; or to the ufe
of the party, in cale of accidental madnefs or Jumacy; and in
order hereunto there iffues a writ (k) or commiflion to the
theriff or elcheator, or particular commifhioners both by their
own infpeftion and by inquifition to inquire, and return
their inquifition into the Chancery; and thereupon a grant or
commitment of the party and his eftate enfues; and in cale the
party or his friends find themfelves injured by the finding him
a lunatick or ideot, a {pecial writ may iffue to bring the party
before the chancellor, or before the king to be infpected.
Vide Fitz. N. B. 233. (1)

But this concerns not the purpofe in hand; for whether
the party that is {uppofed to commit a capital offenfe be thus
found an ideot, madman, or lunatick, or not, yet if really
he be fuch, he thall have the privilege of his ideocy, lunacy,
or madnefs, to excufe him in capitals.

Secondly therefore, the trial of the incapacity of a party
indifted or appealed of a capital offenfe is, upon his plea of
not guilty, by the jury upon his arraignment, who are to in=
quire thereupon touching fuch incapacity of the prifoner,
and whether it be to fuch a degree, as may excufe him from
the guilt of a capital offenfe. (m

In prefumption of law every perfon of the age of difcre-
tion is prefumed of fane memory, unlels the contrary be
proved ; and this holds as well in cafes civil, as criminal.

K Again,

(%) See Stamf. Prevog. 35. 0. (1) N. Edit. 517, (m) Savil. so. 1 And. 1674
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Again, if a man be a lunatick, and hath his lucida inter-
valla, and this be {ufficiently proved, yet the law prefumes
the aéls or offenfes of fuch a perfon to be committed in thofe
intervals, wherein he hath the ufe of reafon, unlefs by cir-
cumftances or evidences it appears they were committed in
the time of his diftemper ; and this alfo holds in civils, as
well as in criminals.

And altho i civil cafes he, that goes about ta allege an
alt done in the time of lunacy, muft ftrictly prove it fo
done, yet in criminal cafes (where the court is to'be thus far
of counfel with the prifoner, as to aflift him in matters of
law and the true ftating of the fa&t) if a lunatick be indicted
of a capital crime, and this appears to the court, the witnef-
fes to prove the falt may and muft alfo be examined, whe-
ther the prifoner were under actual lunacy at the time of the
offenfe committed.

A man, that is furdus & mutus a nativitate, is in prefump=
tion of law an ideot, and the rather, becaule he hath no
- poflibility to underftand, what is forbidden by law to be done,
or under what penalties (z): but if it can appear, that he
hath the ule of underftanding, which many of that condi-
tion difcover by figns to a very great meafure, then he may
be tried, and {uffer judgment and execution, tho great caus
tion is to be ufed theremn. (o)

I come now to apply what has been faid to the various
natures of capital crimes.

If a man in his found memory commits a capital offenfe,
and before his arraignment he becomes abfolutely mad, he
ought not by law to be arraigned during fuch his phrenzy,
but be remitted to prifon until that incapacity be removed ;
the reafon is, becaule he cannot advifedly plead to the indi&t-
ment; and this holds as well in cafes of treafon, as felony,

I

2) Vide Leg. Alfredi, I.14. B.Corone
101 & 217,

(9) According to 43 Afif #l. 50. and
8 H 4.2. if a prifoner ftands mute, it
fhall be inquired, whether it be wilful
or by the a&t of God, from whence
LCronpton infers, that if it be by the aét

cven

of God, he fhall not fuffer. Crompr. Fupt.
29. a. but if one, who is both deaf and
dumb, may difcover by figns, that he
hath the ufe of underftanding, much
more may one, who is only dumb, and
confequently may be guilty ot felony,
Jed quere; how he {hall be arraigned.
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even tho the delinquent in his found mind were examined,
and confeffed the offenfe before his arraignment : and this aps
pears by the ftatute of 33 H. 8. cgp. 20. which enacted a
trial in cafe of treafon after examination in the ablence of the
Party; but this ftatute ftands repeald by the ftatute ¢f 142 Phil.
& Mar. cap. 10. Co. P.C. p. 6. And if fuch perfon after his
plea, and before his trial, become of non fane memory, he thall
not be tried ; or, if after his trial he become of #on fane me-
mory, he thall not receive judgment ; or, if after judgment
he become of non fune memory, his execution thall be fpared ;
for were he of found memory, he might allege {fomewhat
in ftay of judgment or execution. Co.P.C. 4. (p)

But becaufe there may be great fraud in this matter, yet
if the crime be notorious, as treafon or murder, the judge be
fore fuch refpite of trial or judgment may do well to impa-
nel ajury to inquire ex officio touching fuch infanity, and
whether it be real or counterfeit.

If a perfon of non fane memory commit homicide during
fuch his mfanity, and continue fo till the time of his arraigns
ment, fuch perfon thall neither be arraigned nor tried, but
remitted to gaol, there to remain in expelltation of the king’s
grace to pardon him. 26 A4ff. 27. 3 E. 3. Corone 351.

But it feems in fuch a cafe it is prudence to {wear an in-
queft ex officio to inquire touching his madnefs, whether it was
feignd ; and thus it was done in the cafe of 3 E. 3. and in So-
mervil’s cale, Anderfon’s Rep. par. 1. n. 154. But in cafe a man
in a phrenzy happen by iome overfight, or by means of the
gaoler to plead to his inditment, and is put upon his trial,
and it appears to the court upon his trial, that he is mad, the
judge in difcretion may difcharge the jury of him, and remit
him to gaol to be tried after the recovery of his underftand-
ing, efpecially in cafe any doubt appear upon the evidenee
touching the guilt of the talt, and this in favorem vite; and
it there be no colour of evidence to prove him guilty, or if
there be a pregnant evidence to prove his infanity at the
time of the fact committed, then upon the fame favour of
life and liberty it is fit it thould be proceeded in the trial, in

order

- (p) See Sir Fobi Hawles's remarks on Bazeman's trial. Svare Trials, il 4. p. acs.

*
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order to his acquittal and enlargement. If a perfon during
his infanity commit homicide or petit treafon, and recover his
underftanding, and being indi¢ted and arraigned for the {ame
pleads mos guilty, he ought to be acquitted; for by reafon of
his incapacity he cannot act felleo animo. 12 H. 3. Dower
183. Forfeiture 33. 21 H. 7. 31.b. il alera quite, that is,
thall be found not guilty. |

And it is all one, whether the phrenzy be fixd and perma-
nent, or whether it were temporary by force of any difeafe,
if' the falt were committed while the party was under that
dittemper.

In the year 1668. at Aylesbury a married woman of good
reputation being deliverd of a child, and having not flept
many nights fell into a temporary phrenzy, and kild her in-
fant in the abfence of any company ; but, company coming
in, fhe told them, fhe had kild her infant, and there it lay;
{he was brought to gaol prefently, and ‘after fome flecp the re-
covered her underftanding, but marvelled how or why fhe came
thither ; {he was indifted for murder, and upon her trial the
whole matter appearing it was left to the jury with this di-
reCtion, that if it did appear, that the had any ufe of reafon
when the did it, they were to find her guilty; but if they
found her under a phrenzy, tho by reafon of her late delivery
and want of {leep, they thould acquit her; that had there
been any occafion to move her to this falt, as to hide her
thame, which is ordinarily the cafe of fuch as are delivered
of baftard children and deftroy them; or if there had been
Jjealoufy in her husband, that the child had been none of his,
or if the had hid the infant, or denied the fact, thefe had
been evidences, that the phrenzy was counterfeit ; but none of
thefe appearing, and the honefty and virtuous deportment of
the woman n her health being known to the jury, and many
circumttances of infanity appearing, the jury found her not
guilty to the {atisfaction of all that heard it.

Touching the great crime of treafon regularly the fame is
to be faid, as in cafe of homicide, {uch a phrenzy or infanity,
as exculeth from the guilt of the one, exculeth from the guilt of
the other : the reafon is the {ame; he that cannot =& felonice

I or

*
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or animo felonico cannot a&t proditoric, for being under a full
alienation of mind, he alls not per elettionem or intentionem.
This appears by the ftatute of 33 H 8. esp. 20. which tho it
enact, that a won compos mentis thall be tried for treafon, yet
it exprefly declareth, “ That if any commit high treafon,
“ while they are in good, whole and perfe&t memory, and
after examination become non compos mentis, and that it be
certified by four of the council, that at the time of the
treafon they were of good, found and perfet memory, and
then not mad, nor lunatic, and afterwards became mad ;
then they fhall proceed to trial”: which ftrongly en-
forceth, that a treafon cannot be committed by a madman, or
lunatic, during his lunacy.

And with this agrees my lord Coke, P.C. p. 6. in thefe
words, He that is non compos mentis, and totally deprived of
all compaffings and imaginations, cannot commis bigh treafon by
compalfing or imagining the death of the king ; for furiofus {olo
turore punitur ; but i muft be an abfolute madnefs, and a toral
deprivation of memory.

This tho it be general, yet the fume author tells us, 4 Rep.
124.b. Beverly’s cale, in thefe words, Mes in afcun cafes non
compos mentis poit committe hault treafon, come fi il tua, ow offer
a tucr levgy.  'This is a {afe exception, and I fhall not que-
ftion it, becaufe it tends {fo much to the fafety of the king’s
perfon : but yet the fame author, P. C. p. 6. tells us, that tho
this was antiently thought to be law, yet it is not {fo now ;
for fuch a perfon as cannot compafs the death of the king by
realon of his infanity, cannot be guilty of treafon within the

ftatute of 25 E. 3. And thus far concerning the incapacity
of ideocy, madnefs and lunacy.

114
<
<<
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CHAP V.
Concerning cafualty and misfortune, how
far it excufeth in criminals.

I Come to the fecond kind of accidental defelts, viz. cafu-
alty and misforsune, and to confider how far it excufeth:
and firft, we are to obferve in this, and likewile in {ome other
of the defefts before and hereafter mentioned, a difference
between civil {uits, that are terminated in compenfationem damni
illati, and criminal {uits or profecutions, that are in vindictam
criminis commilfl.

If a man be fhooting in the fields at rovers, and his ar-
row hurts a perfon ftanding near the mark, the party hust
thall have his afion of trefpafs, and recover his damages;
tho the hurt were cafual (4); for the party is damnified by
him, and the damages are but his reparation; but if the party
had been kild, it had been per infortunium, and the archer
thould not fuffer death for it, tho yet he goes not altogether
free trom all punithment (4). & E. 4. 7. per Caseshy. (c)

As to criminal proceedings, i the acl, that is committed,
be fimply cafual, and per inforsunium, regularly that a&t, which,
were it done ex animi intentione, were punithable with death,
18 not by the laws of England to undergo that punithment ;
for it is the will and intention, that regularly is required, as
well as the at, and event, to make the offenfe capital.

2 Now

(2) Hob. 134.

(£) For he forfeits all his goods and
chattels. 2 H. 3.18. F.Corone 502. 2 Co.
Taft. 149, 3 Co. Inflir. 220. By the an-
tient law he was liable to make the fame
recompenfe or wereg Id, as in any other
cafe of homicide; e. g. if one fhooting
at a mark fhould accidentally wound and
kill another, he was ncverthelefs to pay
his weregild. Zeg. H. 2. /. 88. L. g9o. Le-

gis enim et placitum, qui infiienter
Feccat, feienter emendets but by the
fame law, if one, who wes ftanding on a
tree, or any other place, where he was
at work, fhould chance to fall on an-
other pafling by, he was not to pay any
thing, but was deemd intirely innocent.
Sce Wilk. Leg. Aiglo-Sax. p.277, 279.

(¢) B. Corone 148. Trefpaf 310. F.
Corone 354. ‘
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. Now, what fhall be faid thus fimply cafual, and what the
punithment, will be at large confiderd, when we come to
homicide per infortunium ; only fomething will be neceflary to
be {aid thereof here. ‘ | ,

If a man do ex intentione and voluntarily an unlawful a&t
tending to bodily hurt of any perfon, as by ftriking or beats
ing him, tho he did not intend to kill him, but the death of
the party ftruck doth follow thereby within the year and
day (d); or if he ftrike at one, and mifling him kills another,
whom he did not intend, this is felony (¢) and homicide, and
not cafualty or per infortunium. |

So it is if he be doing an unlawful a&, tho not intending
bodily harm of any perfon, as throwing a ftone at another’s
horfe, if it hit a perfon and kill him; this is felony and ho-
micide, and not per inforsunium (f); for the alt was volun
tary, tho the event not intended ; and therefore the a&t it
{elt being unlawful, he is criminally guilty of the confes
quence, that follows:

But if a man be doing a lawful a&t without intention of
any bodily harm to any perfon, and the death of any perfon
thereby enfues, as if he be cleaving wood, and the ax flies
from the helve, and kills another, this indeed is manflaughter,
but per infortunium ; and the party is not to {uffer death, but
is to be pardoned of courfe; for it appears by the ftatute of
Marlbridge, cap. 26. that it was not done per feloniam (g):

yet

was before the ftatute of Maribridge,

(d) The reafon of this is, becaufe

the law doth prefume, that after the
year and day it cannot then be difcerned,
whether he died of the ftroke, or a
natural death, 3 Co. Tuftir. 53,

(e) The like in the cafe of maihem,
if 2 man ftrike at one, and miffing him
maihem another. 13 H. 7. 14. 4.

(f) 11 H. 7. 23. a. per Fincne Ch.
Jutt. B. Corone 229. Proclanmation 3.
22 A Pl '

(g) Hete our author rightly fays, 2
appears by the ftatute ot Marlbridge,
that it was not felony, for that ftatute
only fuppoles it not to be felony, but
docs not make that not to be felony,
which wus {o before, as fome have ima-
gined. 2 Co. & ftir. 1484 315. for it ap-
pears by 1Ly Charea, cap. 26, which

that he who kild another per inforru-
aiuin, was in no danger of death. Kel.
123. nor indeed could it be felony, it
not being done felleo aniimo. 4 Co. 124.D.
The defign of that ftarute was quite of
another nature, o7z that the country
fhould not be amerced where a man was
kild per infortunium,for at that time weur-
drum peculiarly fignified the fecret pri-
vate killing of a man; as, if he was
found kild, but it was not known by
whom; and thus it is defined by Bracton,
Lib. 111. de corona, cap. 1. to be occulta
occifto , and in the laws of Henryl. L ya.
murdritus bomo diccbatur, cujus inter-
feltor nefeiebarur 5 and in Dialego de
Scaccario, Lib. 1. cap. ro. murdruis s
dewe ¢/}, guod abjcondium, .
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yet the laws of England are {o tender of the life of man,
and to make men very catitious in all their ations, that the
party, tho his life be {pared, yet forfeits his goods, and muft
expect the king’s grace to reftore them.

There happend this cafe at Peserborough : Deer broke into
the corn of 4. and fpoiled it in the night-time; 4. {ets his
fervant to watch in the night with a charged gun at the cor-
ner of the field, commanding him, that, when he heard any
thing ruth into the ftanding corn, he fhould fhoot at that
place, for it was the deer: the mafter, who was in another
corner of the field, ruthed into the ftanding corn; the fer-
vant according to his mafter’s diretion thot, and kild his ma-
fter ; it was agreed on all hands, this was neither petit trea
{on, nor murder, but whether it were fimple homicide, or per
infortunium, was a great difficulty : Firft, the fhooting was
lawful, when the deer came into the corn, it being no purlieu,
nor proclaimed, or chaced deer; again, the error of the {er-
vant was caufed by the mafter’s diretion, and his own a&;
bur if it had been a ftranger, that had been kild, it had been
homicide, and not mifadventure: on the other fide, the fer-
vant was to have taken more care, and not to have fhot up-
on fuch a token, as might have befallen a man, as well as a
deer ; and therefore for the omiflion of due diligence, and
better infpection, before he adventured to thoot, it might a-
mount to manflaughter, and {o be capital ; and this {feems to
be the truer opinion.

But in the cafe of Sir William Hawkfworth, related by Ba-
ker in his chronicle of the time of Edward IV. p. 223. (b),
he being weary of his life, and willing to be rid of it by another’s
hand, blamed his parker for fuffering his deer to be deftroyed,
and commanded him, that he thould thoot the next man, that he
met in his park, that would not ftand or fpeak; the knight him-
felf came in the night into the park, and being met by the keep-
er refufed to ftand or {peak ; the keeper thot, and kild him,
not knowing him to be his mafter: this feems to be no fe-
lony, but excufable by the ftatute of Malefattores in parcis OF

for
(b) Sub anno 1471, and doth exprefly ena&, “ That if any
(1) This flatute was made the 21 F.x. *“ parker find a trefpaffer wandering

2 “ within
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for the keeper was in no faule, but his mafter ; but, had he
known him, it had been murder.

As to matter of high treafon, where the life of the king
is concernd, it is not fufe. too eafily to admit an excule by
chance or misfortune ; tho fuch falt cannot be-treaton, that
was purely cafual and involuntary, for there muft be a com-
paffing, or imagining to make treafon; yet a treafonable in-
tention may be difguisd under the colour of chance, and the
{afety of the king’s life is of higheft concernment.

And therefore when Walter Tyrrel, with a glance of an ar-
row from a tree ivoluntarily, as Matthew Paris (k) tells us,
kild William Rufus, it could not be treafon (/), becaufe there
was no purpofe of any mifchief, and he fhot at the deer by
the king’s command ; yet the fact was of fuch a confequence,
that he fled for it, which was a circumftance, that might pro-
bably infer, that there was fome ill intention, which might
make him guilty of treafon, and not barely accident. Co. P.C.
p. 6. -

Hiftory tells us, that upon a folemn juft, or turnament ap-
pointed by Henry IL king of France, upon the marriage of
his daughter, the king himfelf would needs run, and com-
manded the ear]l of Montgomery to run againft him; the earl’s
lance breaking upon the king’s cuiraffe, a {plinter flew into the
king’s eye, and hit it, whereof he died : this was not trea-
{on, becaufe purely accidental,

M CHAP.

¢

within his liberty, intending to do d1- * deavouring to take him, he fhall noe
€<

mage therein, and upon cry made to  “ be arraigned for the fame, nor fuffer
him to ftand, he will not yield, but fle- *“ any pupithment.” S.P.C. 13. J.
*¢ eth or defendeth himielf with force, if (k) p.

5 »
“ fuch parker kill fuch offender in en- (\) Cuftumier de Norinand. ccf. 14.

(13
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CHAP VL

Concerning ignorance, and how far it pre-
vails, to excufe in capital crimes.

IGnorance of the municipal law of the kingdom, or of the
penalty thereby inflicted upon offenders, doth not excufe
any, that is of the age of difcretion and compos mentis from
the penalty of the breach of it; becaufe every perfon of the
age of dilcretion and compos mentis is bound to know the
law, and prefumed fo to do: Ignorantia corum, que quis [cire
senetur, non excufat. (a)

But in fome cales ignorantia faéti doth excufe, for fuch an
ignorance many times makes the act itfelf morally involuns
tary ; and indeed many of the cafes of misfortune and cafus
alty mentiond in the former chapter are inftances, that fill
in with this of ignorance: 1 fhall add but one or two more.

It is known in war, that it is the greateft offenfe for a fol-
dier to kill, or {o much as to affuult his general: {uppofe
then the inferior officer {ets his watch, or fentinels, and the
general to try the vigilance or courage of his {entinels comes
upon them in the night in the pofture of an enemy, (as fome
commanders have too rafhly done) the {entinel firikes, or thoots
him, taking him to be an enemy; his ignorance of the per«
fon excufeth his offenfe.

In the cale of Lever indiéted for the death of Frances Free-
man, the cale was, that William Lever being in bed and afleep
in the night his {ervant hired Frances Freeman to help ‘her to
do her work, and about twelve of the clock in the night
the {ervant going to let out Frances thought the heard thieves
breaking open the door ; the therefore ran up fpeedily to her
mafter, and informed him, that the thought thieves were
breaking open the door ; the mafter rifing {uddenly, and ta-

I king
(a) Plowd. 225. a.
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king a rapier ran down {uddenly; Frances hid herfelf’ in the
buttery, left the thould be ddcoverd Lever's wite ipymr
Frances in the buttery, cried out to her hufband, “ Here me;
“ be, that would wndo us:” Levetr runs into the buttery in
the dark, not knowing ances, but thinking her to be a
thief, and thrufting with his rapier before him hit Frances in
the breaft mortally, whereof the inftantly died. This was
refolved to be neither murder, nor manflaughter, nor felony.
Vide this cafe cited by juftice Fomes, P. 15Cm i. B.R. Cro.
Car. 538. Cook’s cafe

CHAP VIL :
Touching incapacities, or excufes by reafon
of civil fubjection.

I Come now to thofe incapacities, which I have ftyled civil,
and to confider, how far they indemnify and excufe in
triminals, and ctiminal punifhments.

And firft concerning that, which arifeth by reafon of civil
fubjetion.

And this civil {fubjection is principally of the {ubje@ to his
prince, the {fervant to his mafter, the child to his parent,
and the wife to her hufband. Somewhat I fhall {ay of each
of thefe:

I. Asto the firf? of thefe fubjeCtions, the fubjet to his prince ;
it is regularly true, that the law prefumes, the king will do no
wrong, neither indeed can do any wrong («); and therefore,
if the king command an unlawful act to be done, the of-

fenie
(2) Co. Liz. 19. b,
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fenfe of the inftrument is not thereby indemnified (4); for
tho the king is not under the coercive power of the law; yet
in many cafes his commands are under the directive potver of
the law, which confequently makes the alt itfelf invalid, if
unlawful, and {fo renders the inftrument of the execution
thereof obnoxious to the punifhment of the law. Vide Stamf.
P.C. 102. b. (¢); yet in the time of peace, if two men com-
bat together at barriers, or for trial of fkill, if one kill the
other, it is homicide'; but if it be by the commmand of the
king, it is {faid (4), it is no felony. 11 H. 7. 33. a.

II. As touching the civil fubjetion of the child, or fer-
vant 3 if either of them commit an a&t, which in itfelf is
treafon, or felony, it is neither. excufed nor extenuated as
to the point of punithment by the comiand of his mafter,
or parent; for the command is void and againft law, and
doth not proteét either the commander or the inftrument, that
executes it by fuch command. () o |

III. As to the civil fubjetion of the wife to the hushand :
tho in many cafes the command, or authority of the huf-
band, either exprefs or implied, doth not privilege the wife
from capital punifhment for capital offenfes; yet in fome cafes
the indulgence of the law doth privilege her from capital punith-
ment for fuch offenfes, as are in themfelves of a capital na-
ture ; wherein thefe enfuing differences are obfervable.

1. If a feme covert alone without her hufband, and with-
out the coercion of her hufband, commit treafon, or felony,
tho it be but larciny, fhe fhall fuffer the like judgment and
execution, as if the were fole; this is agreed on all hands.
Stamf. P.C. Lib. 1. cap.19. 15 E. 2. Corone 383.

I | 2. But

(b) As if one man arrelt another mere-
ly by the king’s commandment, that
fhall be no excufe to him, but he is ne-
verthelefs liable to an a&tion of falfe im-
prifonment. 16 H.6. F. Monftrauns de
Jaits 182, 1 H. 7. 4. b. B.Prerogative

1359.

(6) Vide Bratton, Lib. 111, De atio-
nibus, cap. 9.

(d) Per Fineux Ch. Jult, but Broke

in his abridgment of this cafe, Corone
229, fays, that other juftices in the time
of Henry VIII. denied this opinion of
Fineux, and held, that it was felony to
kill a2 man in jufting and the like, not-
withflanding the commandment of the
king 5 for that the commandment is a-
gainft law. 3 Co. Infl. 56, 160.
(€) Dalr. Fuft. cap. 157. N. Edit.
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2. But if fhe commit tarciny by the coercion of the huf-
band, the is not guilty. 27 Af. 40. (f); and according to
fome, if it be by the command of her hufband. Ibid. (g),
which feems tq be law, if her hufband be prefent (5); but
not if her hufband be abfent at the time and place of the
felony committed.. |
3. But this command or coercion of the hufband doth
not excufe in cafe of treafon, nor of murder, in regard of
the heinoufnefs of thofe crimes. Mr. Dalton’s Fuft. Ca. 104. (i)
And hence it was, that in the cafes of the treafons comntits
ted by Arden and Somerville (k) againt queen Elizabeth both their
wives were attaint of high treafon, tho their execution was
fpared; and-yet they were only aflenters to their hufbands
treafons, and not immediately altors in it, and fo were prin-
cipals in the fecond degree; and upon the {ame account the
earl of Somerfer and his wife were both attaint, as acceflaries be-
fore, in the murder and poifoning of Sir Thomas Overbury. (1)

4. If the hulband and wife together commit larciny or
burglary, by the opinion of, Bracton, Lib. 111 cap. 32. §. 10.(m)
both are guilty; and fo it hath been praltifed by fome jud-
ges. vide Dalt. ubi fupra, cap. 104. and poflibly in itriltnels
of law, unlefs the alual coercion of the hufband appear, the
may be guilty in {fuch a cafe; for it may many times fall out,
that the hufband doth commit larciny by the infligasion, tho
he cannot in law do it by the coercion of his wife; but the
later prallice bath obtaind, that if' the hufband and wife
commyt burglary and larciny together, the wife thall be ac-
quitted, and the hufband only convifted; and with this a-
grees the old book, 2 E..3. Corone 160. and this being the
modern praltice and in favorem wite is fitteft to be followed ;
and the rather, becaule otherwife for the fame felony the
hufband may be {aved by the benefit of his clergy, and the

o N wife.
(f) F. Corone 199. Bralton de corona, (k) 1 And. p. 104.
cap. 32, §. 9. (1) Stat. Trials, Vol.1. Tr. 28 £ 20.
(8) Quoniam ipfa fuperiori fio obedire  (m) And Seff. 9. and Flera, Lib. 1.
debet. Leg. Ine, . 57. B. Corone 108. cap. 38. §.12, 13, 14. elpecially, 8: fur-

.(}) Becaufe the law {uppofes her to  tuin inveniatur fub Clavibus Uxoris. Vide

be then under the coercion of her hul~  Brafton & Fleta, ibid. and L L. Cuuti,
band. Ael 31, L5g.

(2) N Edit. cap. 157,
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wife hanged, where the cafe is within clergy (»); tho I con-
fefs this reafon is but of {mall value, for in manflaughter com-
mitted jointly by hufband and wife the hulband may have
his clergy, and yet the wife is not on that account to be pri-
vileged by her coverture. |

And accordingly in the modern pratice, where the huf-
band and wife, by the name of his wife, have been indicted
for a larciny, or burglary jointly, and have pleaded to the
indi¢tment, and the wife convifted, and the hufband acquit-
ted ; merciful judges have ufed to reprieve the wife before
judgment, becaufe they have thought, or at leaft doubted,
that the indi&ment was void againft the wife, the appearing
by the indi¢%tment to be a wife, and yet charged with felony
jointly with her hufband. |

But this is not agreeable to law, for the indi¢tment ftands
good againft the wife in as much as every inditment is as
well feveral, as joint; and as upon fuch an inditment the
wife may be acquitted, and the hufband found guilty, fo ¢
converfo the wife may be convi¢ted, and the hufband acquit-
ted; for the indi€tment is in law joint, or {everal, as the faék
happens ; and {o is the book of 15 E. 2. Corone 383. and ac-
cordingly has been the frequent prallice. wide Dals. ubi fup.
cap. 104. where there are {everal inftances of the arraigning
of hufband and wife upon a joint indi¢tment of felony;
which, if by law the could not be any way guilty, had been
erroneous, for the indiétment itfelf had been infufficient :
therefore, tho the former praflice be merciful, and cautious,
it"is not agreeable to law ; for, tho ordinarily according to the
modern prattice the wife cannot be guilty, if the hufband be
guilty of the {fame larciny or burglary ; yet, if the hufband
upon fuch an indi€tment be acquitted, and the wife convit,
judgment ought to be given againft her upon that indi&-
ment ; for every indictment of that nature is joint or {everal
as the matter falls out upon the evidence. Vide 22 E. 4.7. (o)

2 5. But

(n) The reafon of this is, becaule a_ now ftands, fhe may in all cafes have the
woman cannot by law have the benefit fame benefit by the ftatute of 3 &5 4 W,
of the clergy. 11 Co. 29. b. yet in Fitz. & M. cap.9. §.7. as a man may by his
Corone 461.it was admitted, that a woman  clergy.
m.ght claim clergy ; however, asthelaw (o) B. Chartre de pardon s1.
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5. But if the hufband and wife together commit a trea-
fon, murder, or homicide, tho the only affented to the trea-
{on, they fhall be both found guilty, and the wife thall not
be acquitted upon the prefumption, that it was by the coer=
cion of the hufband, for the odioufnefs, and dangerous con-
fequence of the crime; the fame law it is, it the be accef~
{ary to murder before the fact. |

6. If the hufband commit a felony or treafon, and the
wife knowingly receive him, fhe fhall neither be acceflary afe
ter as to the felony, nor principal as to the treafon, for {fuch
bare reception of her hufband ; for the is fub poteflare viri,
and the is bound to receive her hufband ; but otherwife it is,
of the hufband’s receiving the wife knowingly after an offenfe
of this nature committed by her. (p)

“ M. 37 E. 3. Rot. 34. Linc. coram Rege. Ricardus Dey &
“ Margeria Uxor ejus indictasi pro vecepramento felonmm ; Margeria
“ dicit, quod indiftamentum pradict [uper predictam Margeriam
“ fatum minus [ufficiens eff, eo quod pred Margeria tempore
“ quo ipfa diftos felones veceptafle, [ew eis confentire debuiffes,
“ fuit cooperta pred. Ricardo viro fuo, 7 adbuc eft, & om~
nino fub poreflate fua, cui ipfa in mullo contradicere potuit ;
O ex quo non inferisur in indictamento predicto, quod ipfa a-
liguod malum fecit, nec eis confentivit, [eu ipfos felones recep-
savit, ignorante viro [fuo, petit judicium, fi ipfa, vivente viro
fuo, de aliquo recepramento in prefentia viri fui occafionari
“ poffit.====Poftea vifo & diligenter examinato indictamento pra-
“ dicto fuper prefasam Margeriam faffo, videtur curie, quod
“ indickamentum illud minws [ufficiens eft ad ipfam inde ponere
“ vefponfuram: Ideo ceffet procefus verfus eam omnino, ¢.”

Upon which record thefe things are obfervable:

t. That the wife, if alone and without her hufband, may
be acceflary to a felony pof? factum. 2. But the cannot toge-
ther with her hufband be acceflary to a felony pof? faskum ;
for it fhall be intirely adjudged the aét of the hufband ; and
this is partly the reaton, why the cannot be acceffary in receipt
of her hufband being a felon, becaufe the is Jub poteftate viri.

3. That

L2
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(p) Co. P.C. 128,
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3. That in this cafe the was not put to plead to the indidt-
ment #ot guilty, but took her exception upon the mdictment
it{elf ; and {o wore the diverfity between an indi¢tment of fe-
lony, as principal, and the indi¢tment of her, as acceflary af-
ter; for in the former cafe the fhall be put to plead nor guilty
to the indi®tment, tho it appear in the body thereof, that
fhe is covert. 4. That yet the indi¢tment {tood good, as to
the hufband ; and upon this confideration, tho it is true the
hufband and wife may be guilty of a treafon, as is before
thewn, yet it feems, fhe thall never be adjudged a traitor
barely for receiving her hufband, that is a traitor, or for re-
ceiving jointly with her hufband any other perfon, that is a
traitor, unlefs fhe were alfo confenting to the treafon, for it
thall be intirely adjudged the act of her hufband.

It is certain, a feme covert may be guilty of mifprifion of
treafon committed by another man than her hufband ; but
whether fhe can be guilty of mifprifion of treafon, if fhe
knows her hufband’s trealon, and reveal it not, is a cafe of
fome difficulty : on the one fide the great obligation of duty
the owes to the fafety of the king and kingdom, the horrid-
nefs of the offenfe of treafon, and the great danger, that
may enfue by concealing it, {eems to render her guilty of mif
prilion of treafon, if the thould not deteft it ; on the other
fide, it may be {aid, the is fub poseflate viri, the cannot by
law be a witnefs againft her hufband, and therefore cannot
accule him. Ideo guere. But certainly, if the confented to the
treafon of her hufband, tho he were the only afor in it,
fhe is guilty as a principal, and hath no privilege herein by
her coverture, as i3 before thewn,

2 CHAP.
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CH AP VI
Concerning the civil 1 ncapacities by compul-
fion and fear.

I join thefe two incapacities together, becatife they are much
of the {fame nature, as to many purpofes; and how far
thefe give a privilege, exemption, or mitigation in capital pus
nithments, is now to be confidered.

Firft, There is to be obfervd a difference between the
times of war, or public infurreCtion, or rebellion, and the
times of peace; for in the times of war, and public rebel-
lion, when a petfon is under {o great a power, that he can-
not refift or avoid, the law in {fome cales allows an impu-
nity for parties compeld, or drawn by fear of death, to do
{ome alts in themfelves capital, which admit no excufe in the
time of peace.

M. 21 E. 3. coram Rege. Rot. 101. Linc. “ Walter de A-
“ Iyngton, and divers of his confederates at St. Botolph’s Re-
““ giam poseftatem affumentes, & ut de Guerrd infurgentes,
“ quendam Thomam de Okéham [utorem in capitancum, & miajo-
“ vem fuum eligeruny”, leized on two fhips, and took away
the corn (4) ; appointed a bell to be rung (4); and command-
ed, that at the ringing thereof ipfi & corum quilibet effent pa-
rati, . “ Et plures homines ville predicte, qui ad maleficia
“ [fua confentire noluerunt, ceperunt, 5 eos fibi jurare fecerunt
“ ad imprifas fuas manusenendds.”’ They were arraigned up-
on the indi¢tment, and committed: “ Ik, qui coalti fueruns
“ jurare, dimittuntur per manycaptionem 5 & illi, qui receperunt
““denarios, petunt quod, ex quo patet per indiltamentum pre-
“ diftum, quod ipfi coalti fuerunt vecipeve denarios contra volun-
“ tatem fuam, petunt, quod poffint quieti reckdere 5 &5 confide-

| “ yratum

(#) On¢ hundred and twenty quarters  (2) Quandam communen coifzzcm
of corn, valie 36/ erdinaverunt puljari.
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“ vatum eft per curiam, quod nibil mali in his reperitur 5 fed
“ quia curia nondum advifasur, dies datus eft per manucaptionem ;
ideo venit jurara” 1 find no further proceeding againft
them. o

M. 7 H. 5. coram Rege. Rot. 20. Heref. cited Co. P. C. p. 10,
Thofe; that {upplied with victuals Sir Fobn Oldeaftle, and his
accomplices then in rebellion, as is faid, were acquitted by
judgment of the court; becaufe it was found to be done pro
timore mortis, & quod récellerunt, quam cito potsierint : note,
it was only furnithing of vi€tuals, and pro timore mortsis,
which exculed them: for after the battle of Evefbam in 49
H. 3. when that prudent alt was made for the {ettling of the
kingdom, called Dictum de Kenilworth, thofe, that were drawn
to aflift the barons againft the king, tho they were not put
into the rank of thofe, that paid five years value, of their
lunds for their afliftance, wiz. thofe, that gratis, & woluntas
rie, €5 non coalti miferunt [ervitia fua contra regem, & ejus fi+
lium (c); yet, it {eems, they were put to a {maller mulét; for
by the 12th, 13th, 14th, and 15th articles: “ Coacti, vel me-
“ tu duti, qui venerunt ad bella, nec pugnaverunt, nec male
fecerunt 5 impotentes, qui i vel metu coalti miferunt fervis
tia [ua contra vegem, wvel ejus filiwm ;5 coalti, vel metu ducti,
qui fuerunt depredasores, I cum principalibus prodonibus pre-
dationes fecerunt, & quando commode potuerunt, vece(Jerumt;
& ad domos vedieruns 5 [emprores [cienter verum alienarumi
valorem bonorum, que emerunt, veftituant, & in mifericor-
dia domini vegis fint, quia contra juftitiam fecerunt, quia rex
inbibuit, jam dimidio anno elapfo 5 | illi, qui ad mandatum comis
tis Leyceftrie ingreffi funt Northampton, nec pugnaverunt, nec
malum fecerunt, [ed ad Ecclefam fugerunt, quando regem veni-
entem viderunt, F hoc fir astincium  per bonos, [olvant,
» quansum valet terra eorum per dimidium amnum 5 illi, qui ex
“ feodo comitis tenebant, fint Jolum in wifericordia domini regis :
I impotentcs,

)

<

LY

(14
€<
<¢
14
144
[:]4
¢¢
(44
44
(44
(14

(44

(c) Nor into the rank of thofe, who * & complicium fuorum, attrahendo bo-
by lies and falfhood had drawn off others ¢ mines per mendacia & falfirates, inflti-
to the carl of Leicefter’s party, and were gando parti comitis & fuorum, detra-
punifhed with a mulét of two years va- * hendo parti regis & filii fui, puniantur
lue, as by Arzic.11. “ Laici manifefte * per quantum vilet terra eorum per
¢ procurantes ncgotia comitis Leyceftriz duos anpos.”
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“impotentes, & alii homines, qui nibil mali fecerunt, flatim
“ yehabeant terras [fuas, U damna recuperent in curia domini
“ regis.’ - ‘

But even in {uch cafes, if the whole circumftances of the
cafe be {uch, that he can {ufficiently refift, or avoid the power
of fuch rebels, he is inexcufable, if upon a pretence of fear,
or doubt of compulfion, he aflift them. |

Now as to times and places of peace.

If a2 man be menaced with death, unlefs he will commit
an alt of treafon, murder, or robbery, the fear of death doth
not excufe him, if he commit the fut; for the law hath pre-
vided a {ufficient remedy againft {fuch fears by applying him-~
{elf to the courts and ofhicers of juftice for a writ or pres
cept de [ecuritate pacis. (d) |

Again, if a man be defperately affaulted, and in peril of
death, and cannot otherwile efcape, unlefs to fatisfy his afs
{ailant’s fury he will kill an innocent perfon then prefent, the
fear and actual force will not acquit him of the crime and
punithment of murder, if he commit the fact; for he ought
rather to die himfelf, than kill an innocent: but if he cannot
otherwife fave his own life, the law permits him in his own
defenfe to kill the affailant; for by the violence of the afs
{ault, and the offenfe committed upon him by the affailant
himfelf, the law of nature, and neceflity hath made him his
own proteor cum debito moderamine inculpata sutele, as thall
be farther thewed, when we come to the chapter of homicide
fe defendendo. (¥) '

But yet farther, it is true in cafes of war between fove-
reign princes the law of nations allows a prince to begin ho~
ftilicy with {fuch a prince, that defigns a war againft him;
and if the fear be real, and upon jult ground, snon tantum de
potentia fed & de Animo. Grot. de jure belli & Pacis, Lib. 11,
eap. 22. §. 5. he may prevent the other’s aftual aggreflion,
and need not expelt, till the other altually invade him, when
poflibly it may be too late to make a fafe defenfe; and the
realon is, becaufe they are not under any fuperior, that may

by

(d) Sce this writ in the Regifter, fol. 88.5. F.N.B. Ver. 1dit. 9. N. Edit 117
{¥) Loflea cap. 33, «
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by his procefs or interpofition {ecure the prince againft fuch
a juft fear; and therefore in fuch cafe the law of nations al=
lows a prince to provide for his own {afety.

But it is otherwife between fubjelts of the fame prince :
If A. fears upon juft grounds, that B. intends to kill him, and
is affured, that he provides weapons, and lies in wait {o to do;
yet without an actual affault by B. upon 4. or upon his
houfe, to commit that fa&t, 4 may not kill B. by way of
prevention; but he muft avoid the danger by flight, or other
means ; for a bare fear, tho upon a juft caule, and tho it be
upon a fear of life, gives not a man power to take away the
life of another, but it muft be an aétual and inevitable dan-
ger of his own life ; for the law hath provided a fecurity for
him by flight, and recourfe to the civil magiftrate for pro-
teCtion by a writ or precept de fecuritate pacis : and thus far
touching the privilege by reafon of compulfion or fear.

CHAP IX

Concerning the privilege by reafon of ne-
ceflicy.

ALtho all compulfion carry with it fomewhat of neceflity,
and abates {omewhat of the voluntarinefs of the ack
that is done, yet there are fome kinds of neceflities, that are
not by any external compulfion or force.

Touching the neceflity of {elf-prefervation againft an inju-
rious aflault fomewhat hath been faid in the laft chapter,
and more will be {aid hereafter in its due place : I fhall pre-
ceed therefore to other inftances.

L O The



Hiftoria Placitorum Corone. 53

The neceflity of the prefervation of the peace of the king:
dom by the apprehending notorious malefactors excufeth
fome a&s from being felony, which in the matter of them
without {uch neceflity were felony. ] o

If a thief refift, and will not fuffer himfelf to be taken
upon hue and cry or purluit, jufliciari fe nolit permissere, i
he be kild by the purfuants, it s no felony (4); de quo vide
datius infra.

By the ftatutes of 3 & 4 E. 6. cap. 5. and 1 Mar. eap. 12.
If there be a riotous aflembly to the number of twelve aflem-
bled to commit the diforders mentioned in thofe alls, the
juftices of peace, the theriff, mayor, or other officer of any
corporation, . may raile a power to {upprefs and appre=
tend them; and, if they difperfe not upon proclamation, i
any of the rioters be kild, or maimed, or hurt by the juftices,
&¢. or thofe affembled by them to {upprefs the riot, it is by
this at difpunithable. S |
- It is true, this alt (b) continued only during queen Fliza-
berh’s life, and is now expired (¢); but altho, perchance, as
to the killing of fuch perfons, as do not prefently return upon
proclamation to their homes, it needs the aid of an alt of
parliament to indemnify them; yet if they attempt any rio
tous alt, and cannot be otherwile {uppreft, the theriff, or
juftice of peace may make ufe of fuch a force upon them for
prefervation of the peace, as well by the Common law, as
by the flatute ; quod vide in Anderfon’s Rep. part 2. n.49. p. 67.
Burtow’s cale in fise; and the ftatute of 13 H. 4. cap. 7. in
principio, and 2 H. §. cap. 8. whereby all men are bound ugp=
on warning to be afliftant to the fheriff and jultice for the
fupprefling of ricts even by force, i it cannot be otherwife
effelted ; {o that the daufes touching this matter in the tem-
porary ftatutes of 38 4 E. 6. and 1 Mar. are but purfuant to
the law and former ftatutes for neceflity of preferving the peace.

P ' r‘fSome

{2) See Leg. Tne, 1. 35. nued during the life of queen Mury;
- (B) viz. 1 Mar. cap.12. for 3 & 4 Ed. and by 1 Eliz. cap. 16. was continued
&. cap. 5. was repeald by 1 Mar. cap.12.  during her lifc alfo, and has never fince
() It was at firft made to continue on-  been revived ; but in € Geo, 1. cap. 5.
Iy till the end of the next feffion, but a new aét was made to much the {ime
was aficrwards by feveral new adls conti- purpofe, which is perpetual,
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Some of the cafuifts, and particularly Covarruvias, Tom. 1.
De furti 7 Rapine reffitutione, §. 35 4. p. 473 and Grotius de
jure belli ac pacis, Lib. 11. cap. 2. §.6.(d), tell us, that in
cafe of extreme neceflity, either of hunger or clothing, the
civil diftributions of property ceale, and by a kind of tacit
condition the firft community doth return, and upon this
thofe common aflertions are grounded ;  Quicquid neceffitas
“ cogit, defendit.” ¢ Neceffitas eft lex temporis & loci
“ In cafu extrema necelfitatis omnia funt communia:” and therc-
fore in {uch cafe theft is no theft, or at leaft not punifhable,
as theft ; and {ome even of our own lawyers (¢) have afferted
the fame; and very bad ufe hath been made of this concef-
fion by {fome of the Jefuitical cafuifts in France, who have
thereupon advifed apprentices, and {ervants to rob their ma-
fters, when they have judged themfelves in want of necefla-
ries, of clothes, or viftuals; whereof, they tell them, they
themfelves are the competent judges; and by this means let
loofe, as much as they can, by their dotrine of probability,
all the ligaments of property and civil {fociety.

I do therefore take it, that, where perfons live under the
{ame civil government, as here in Bngland, that rule, at leaft
by the laws of England, is falfe; and therefore, if a perfon
being under neceflity for want of viftuals, or clothes, fhall
upon that account clandeftinely, and animo furandi fteal an-
other man’s goods, it is felony (), and a crime by the laws
of England punithable with death; altho the judge, before
whom the trial is, in this cafe (as in other cates of ex-
tremity) be by the laws of England intrufted with a power to
reprieve the offender before or after judgment in order to the
obtaining the king’s mercy.

For 1. Mens properties would be under a ftrange infecurity,
being laid open to other mens neceflities, whereof no man
can poflibly judge, but the party himfelf.

2. Becaule by the laws of this kingdom (¢) fufficient pro-
vifion is made for the {upply of {uch neceflities by colleftions

2 for
(4) See Puff. de jure nature, Lib. 11. Plowd. 18. b. 19. . Dals. Fuft. cap. 99.

cap.6. §.6. (f) See Dalron ubi fupra.
(¢) Briton, cap.1o. Crompr. 33. 4.  (3) 43 Eliz. cap. 2. &e.
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for the poor, and by the power of the civil magiftrate; and
confonant hereunto feems to be the law even among the Fews,
if we may believe the wifeft of kings. Proverbs vi. 30, 31.
“ Men do not defpife a thicf, if he fleal to [atisfy his foul, when
“ be is hungry; but if he be found, be fhall reffore [even-fold,
“ and fball give all the fubflance of his houfe:” It is true,
death was not among them the penalty of theft, yet his nes
ceflity gave him no exemption from the ordinary punithment
inflicted by their law upon that offenfe. (h)

Indeed this rule, “ in cafu exsreme neceffisatis omnia funt
communia,” does hold in fome meafure in fome particular
cafes, where by the tacit confent of nations, or of {fome par
ticular countries or focieties, it hath obtaind.

1. Among the Fews it was lawful in cafe of hunger to pull
ears of ftanding corn, and eat, Math. xii. 1. &% (i) and for
one, that paffed through a vineyard, or oliveyard, to gather,
and eat without carrying away. Deut. XXill. 24, 25.

2. By the Rhodian law (k), and the common maritime cus
ftom, it the common provifion for the fhip’s company fail,
the mafter may under certain temperaments break open the
private chefts of the mariners or paflengers, and make a di-
ftribution of that particular and private provifion for the pre-
{ervation of the fhip’s company. Vide Confolato del Maré,
cap. 256. (1) Le cuftomes de la Mere, p.77.

3. Nay, I find, among our Englifh voyages to the Wefi-
Indies defcribed by Hackluit, that it was a received cuftom,
that if a thip wanted neceflaries, and the inhabitants of the
continent would not furnith them for money, they might, by
the ufage of the fea and nations take provifion by force,
making the inhabitants reafonable fatisfaltion ; for in thefe
cafes the common confent of nations hath made it lawful,
and therefore it is lawful; 1. becaule neceflary in extremity,

20 be'
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(%) But their ordinary punithment be.
ing orly pecuniary could affeét bim only,
when he was in a condition to anfwer it;
and therefore the fame reafons, which
would juftify that, can by no means be
exiended to a corporal, much lefs to a
cap'tal punifhment.

(1) For the Pharifees objetted againft

it only on account of its being done on
the [abbath-day, Mark xi. 23,8¢c. Luke
vi. 1, &e.

(k) Vide Dig. Lib. XIV. tit. ». de
lege Rbodia de jaltu, l.2. §.2. in fine,
Leg. Gulielmi Conqueft. cap. 38.

(/) Printed at Venice 1584. in 4t0,
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2. becaufe there are no other means to obtain it by an appli-
cation to {uperiors; but were this done by Enelifb mariners
upon the Englifb thore, where both are under the {ame. civil
magiltrate, the cafe would be otherwile, becaufe capable of
another remedy. | o

It is not lawful voluntarily to afliit the king’s enemies with
money or provifion, for it is an adhering to the king’s ene-
mies, and {o treafon within the letter of the ftatute of 25
E. 3. bur yet, if the king’s enemies come into a county with
a power too {trong for the county to refift, and will plunder
the country, unlefs a compofition be made with them, fuch
a ranfoming of themfelves is {fo far from being treafon, that
it hath been allowed as lawful. 1. In relpet of the extreme
neceflity. 2. Becaule it is a lefs detriment to the country,
and a lefs {upply to the enemy, than that plunder would be ;
and for that purpofe I thall {et down the cafe at large.

M. 14 E. 2. B.R. Rot. 60. Dunelm.  Placitum de tranf
“ grefl. coram A D. de Brome & {ociis {uis jufticiariis domini
“ regis in epifcopatu Dunelm. {ede vacante anno decimo regni
“ {ui mittitur huc propter errores, &c.  Juratores dicunt, quod
“ Scoti inimici & rebelles regis pradict. die Martis in fefto
“ Sanltz Catharine virginis anno regni regis munc nono ip-
“ grefli fuerunt terram epi{copatus Dunelm. i de caufd, ut ip-
“ {am deftruerent, & quod omnes de communitate epifcopatus
“ prediti tunc apud Dunelm. exiftentes, volentes pracavere
“ di¢torum inimicorum malitiam, ordindrunt, quod unufquif-
“ que llorum praftarent {facramentum corporale ftare ordina-
“ tioni, quz pro proficuo communitatis prediCtz continge-
“ ret ordinani, qui quidem Williclmus de Heberne jurat’ fuit
“ cum aliis, &c. Item quod poft confuluerunt facere finem
“ cum praeditis inimicis, & cum eis fecerunt finem de mille
“ & fexcent’ marc’; quam quidem {fummam oporteret folvi
“ incontinenti, per quod, quia non habuerunt pecuniam prefld,
“ ordinirunt, quod quidam de communitate przdi&ta irent de
“ domo in domum infra ball. Dunelm. & extra, & perfcru-
“ tarent, ubi denarii effent in depofito, & ubicung; denarii
“ hujufmodi invenirentur, caperentur ad folutionem di@i
“ finus feftinand’, quoufq; levari poflit de communitat, pradict.

2 & fa-
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& fatisfieri illis, quorum denarii fic capiendi fuerunt; et
quod pradiltus Witlielmus de Kellawe fimul cum quodam
David de Rosheber jurat’ ad per{crutandum in formi proes
dicti venit ad pradiCtas domos, & ciftam & 70l de pro-
priis denariis ipfius Williclmi de Heberne in cifta pradicta in:
ventas cepit & afportavit, &c. et juratores requifiti, i1
praditus Willielmus de Heberne confentiebat captioni pra=
di¢torum denariorum, dicunt, quod non, & quia comper-
tum eft, &c. quod, ubi pradita ordinatio fuit falta de
denariis in depofito perfcrutand’” & capiend’, pradict’ Wil-
liclmus de Kellawe fimul, &c. cepit denarios predilt’, qui
fuerunt in domo & proprid cuftodid predilti Willielmi de
Heberne & contra voluntatem {uam, & etiam pro eo,
‘quod videtur curie, quod pradilt’ Willielinus de Heberne om=
nino effet fine recuperare, quoad denar’ {uos pradilt’, nifi
eflet verlus prafat’ Williclmum de Kellawe, &c. qui pradittos
denarios in formi pradicta cepit & afportavit, confideratum
elt, quod praedi€t. Willielmus de Heberne recuperet verlus pra-
dilk. Willielmum de Kellawe prediétos denarios & dampna
{ua,” que taxantur ad c.s. & idem Willielmys de Kellawe
committatur goalz, &c. pratextu cujus recordi ad {fe¢tam
pradict Willielmi de Kellawe, aflerentis errores & defeltus in
pradittis recordo & proceflu interefle, mandatum fuit e-
pilcopo Dunelm. quod {cire fac’ pradilto Willielmo de He-
berne, &c. qui non venit.

¢ Ideo proceflum eft ad examinationem recordi per ejus
defaltum, & aflignat hos errores, primiim, quod nihil fecit
contra pacem regis, nec denarios illos cepit vi & armis,
maxime cum pradiltus Willielmus de Heberne juratus fuit
ftare ordinationi pradictz, & quod iple Willielmus de Kellawe
per {facramentum przhibitum injunétus fuit ferutari & de-
narios prediCtos capere ; & non eft confonum, quod di¢tus
Heberne recuperaret pradictos denarios & dampnum contra
affenfum & juramentum {uum proprium, nec quod ipfe
Kellawe committeretur gaole.

“ Item in hoc quod juftic fundaverunt judicum fuum,
quod di€tus Heberne non poflet habere fuum recuperare de

denariis predi¢tis, cum illud habere poffet direlte verfus
Q. “ come
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“ communitatem virtute ordinationis & conceflionis pradicta-
“ yum, &c. ob quos errores hic in judicio recitatos confidera
“ tum eft, quod erronice in primo judicio proceffum eft, &
“ quod idem Kellawe a gaola deliberetur, & totus proceflus
“ evacuetur, &c.”

In Pafch. t5. Rog. 17. “ Patet, quod Scoti cum hominibus
“ de Rippon fimiliter concordirunt pro mille marc’, né villa
“ comburetur.”

Nota, this was an act done for the fecurity of the country
in a time of aftusl war and invafion by enemies, and there-
fore rendred that by-law and the execution thereot juftifiable
by reafon of that neceflity, which would hardly have done
it in time of peace. 2. But that, which this record princie
pally evidenceth, is, that fuch a {upply of the king’s ene-
mies upon {uch a neceflity in a time of war, and to prevent
the devaftation of the country, was not taken at all to be an
adhering to, or treafonable aiding of the king’s enemies.

CHAP X

Concerning the offenfe of high treafon, the
perfon againft whom committed, and the
reafon of the greatne(s of the offenfe; and
touching alligeance.

Aving premifed thefe general obfervations relating to all

crimes, that are capital, and their punithments, I fhall

now defcend to confider of capital crimes particularly, and
therein firft of high treafon.

And yet, before I delcend to the particulars thereof, I
fhall premife alfo {fome things in general touching alligeance,
fince the {pecification of this offenfe confifts principally in this
aggravation, that it is constra ligeantie [ue debitum.

2 The
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The offenfe of high treafon is an offenfe, that more im-
mediately is againft the perfon or governmient of the king’;
and the greatnefs of the offenfe, and the feverity of the pu-
nithment is upon thefe two reafons. |

1. Becaufe the fafety, peace, and tranquillity of the kings
dom is highly concerned in the fafety and prefervation of the
perfon, dignity, and government of the king; and therefore
the laws of the kingdom have given all poflible fecurity to
the king’s perfon and government under- the fevereft pe-
nalties. S .

2. Becaufe as the fubjet hath his protection from the
king and his laws, fo on the other fide the {ubject is bound
by his alligeance to be true and faithful to the king; and
hence all mdiCtments of high treafon run proditorie, as a
breach of the truft, that is owing to the king, contra ligean=
tie fue debitum, againit that faith and alligeance he owes to
the king, and contra pacem domini regis, corowam, & dignita
tem ejus.

And hence it is, that if an alien enemy come into this
kingdom hoftilely to invade it, if he be taken, he thall be dealt
with as an enemy, but not as a traitor, becaufe he violates
no truft nor alligeance: refolved in the lord Herife’s cafe.
Co. P.C. cap. 1. p.11. 7 Co. Rep. 6. a. Perkin Warbeck’s cafe.

But if an alien, the {ubjett of a forein prince in amity
with the king live here, and enjoy the benefit of the king’s
protection, and commit a treafon, he fhall be judged and
executed, as a traitor; for he owes a local alligeance. 7 Co.
Rep. 6. the cafe of Stephane Ferrara () a Portugueze ; and the
indi@tment thall not run contra naturalem dominum, but con-
tra dominum fuum, and conclude contra ligeantic fue debitum,
and {uch an alien was compellible to take the oath of allige=
ance in the leet. 2 Co. Inflit. p. 121. (b)

If a merchant fubjet of a foreign prince in hoftility with
our king come hither, after the war begun, without the king’s
licence, or fafe conduct, fuch a perfon may be dealt with as
an enemy, wiz. taken, and ranfomed. Mag. Chart. cap. 30. (c)

By

(¢) And Emanuel Lewes Tinoco. Hill. (b) Mirror de juflice, cap. 5.6 1. 1.6,
36 Eliz, (¢) 2 Co. Inflit. 58.
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By that {tatute merchants of an hoftile country found in
this realm at the beginning of the war fhall be attached with-
out harm to their body or goods, till it be known, how the
Englifh merchants are ufed m the hoftle country; and if the
Englifb merchants be well ufed there, theirs thall be likewife
ufed here; {o that in this cafe {uch merchants, tho alien e-
nemies, have the benefit of the king’s protetion, and fo owe
a local alligeance, which if they violate, they may be dealt
with as traitors, not as enemies, for they have the advantage
of the king’s proteftion, as well as his other {ubjells ; yea,
it feems alfo, that if the fubjelt of a forein prince lives
here as a private man, and then war is proclaimd betwixt
our king and that forein prince, and yet that alien con-
tinues here in England without returning to his natural {ove-
reign, but under the cover and proteCtion of the king of
England commits a treafon, he fhall be judged and executed
as a traitor ; for by continuing here he continues the owning
of his former local alligeance.

Yet for the greater fecurity in the times of hoftility be-
tween this and forein kingdoms, efpecially that of Franmce,
there went out precepts under the great feal to arreft all thofe
of that hoftile kingdom, until they gave furety, quod f[e bene
gerent exga vegem, I quod [fua bona non transferent fine licens
tia vegis, & quod literas aut nuncios now wittent ad partes ex-
ternas, nec aliquid consva pacem astemptabunt. Rot. Vafcon. 18
E.II. M. 24, 23 & 21. Dorfo. And {fometimes thofe aliens
were conftraind aCtually to {wear fealty to the crown of Eng«
land in the times of hoftility, ard thereby to fuperadd an
actual alligeance to that local alligeance, which they had be-
ing under the king’s proteltion as fubjects, tho in truth they
were the natural fubjelts of the hothle prince. Pat. 14 H. 6.
part. 2. m. 34 & 35. and, if they refuled, were either impri-
{oned, or expelled the kingdom. Vide infra cap. 15.

And upon the fame account it is, that, tho there be an
ufurper of the crown, yet it is treafon for any {ubjedt, while
the ufurper is in full poffeflion of the fovereignty, to prac-
tile trealon againtt his perfon; and therefore, altho the true
prince regain the fovereigaty, yet fuch attempts againft the

2 , ufurper
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ufurper in compafling his death have been punithed as trea-
fon, unlefs they were attempts made in the right of the
rightful prince, or in aid or affliftance of him, becaule of the
breach of ligeance, that was temporarily due to him, that
was king de fafbo; and thus it was done 4 E. 4. 9 E. 4. 1.(d)
tho H. 6. was declared an ufurper by alt of parliament 1 E. 4.
and therefore king Edward IV. punithed Ralph Gray with de-
gradation, as well as death, not only for his rebellien againt
himfelf, but allo pur caufe de fon perjury & doublenefs, il a:
woit fait al roy H. 6. 4 E. 4. 20. |

And becaufe high treafon is {aid to be contra ligeantieo debi-
zum, it will not be amifs to premife fomething touching alli=
geance and its kinds, referring mylelf to 7 Co. Rep. Calvin’s
cafe, in relation to what is here omitted touching it.

Alligeance therefore due to the king is of two kinds: 1. O-
riginal, virtual, and implied. 2. Expreft, and declard by
oaths or promifes. , |

The virtual or implied alligeance is that, which the {ub-
je€t owes to his fovereign antecedently to any exprefs pro-
mife, oath, or engagement: this is that, which the Cuffumer
de Normandie mentions cap. 13. Aliance & la loyaulte de tous
fes homes de toute la contree, par quoy ils font ténus 4 lui donner
confeil &5 ayde de leurs propres corps contré toutes perfonnes qui
pevvens viver & mouryr, & foy garder de lui nuyre en toutes cho-
Jes ne de fouftenir in aulcunc chofe la partie de ceulx qui parlent
contre luy.

And from the breach of this original ligeance arifeth the
crime of treafon, tho the perfon committing it never promis
fed or fwore faith or alligeance to his prince: for as the
king by the very defcent of the crown is fully invefted with
the right of {overeignty before his coronation, (which is only
a magnificent folemnity attending that, which is before fet-
tled in the prince by the defcent of the crown,) {o the {ub-
jet is bound ro his king by an intrinfic alligeance before the
fuperinduction of thofe exprefs bonds of oath, homege, and
fealty, which were inftituted for the better fecuring thereof.

R And

(d) 1t was not done in this cafe, but only it is f1id by the counfel, that it may
be done.
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And this alligeance is either natural from all that are {fub-
je&ks born within the king’s alligeance; or local, which obli-
geth all, that are refident within the king’s dominions, and
partake of the benefit of the king’s protettion, altho ftrangers
born.

The breach of this primitive or virtual alligeance is that,
which is called high treafon; what thall be faid a breach of
this alligeance, fo as to make a perfon guilty of treafon, fhall
be thewn hereafter. |

The exprels or explicite alligeance confifts in certain pro-
mifes, oaths, or profeflions attefting and witnefling that alli-
geance, and inftituted for the farther {fecurity thereof; and
they are of two kinds; firft, thofe,- which were antiently in-
ftituted by the Common law, namely the oath of fidelity
and alligeance, and the profeflion of lige homage ; and fuch,
as are inftituted by alt of parliament, namely the oath of {u-
premacy inflituted by the ftatute of 1 Eliz. (¢), and the oath
of obedience inftituted by the ftatute of 3 Facobi (). Some-
thing I thall {ay of all thefe. |

The oath of fidelity or fealty is of two kinds: 1. That
which is due by tenure, whether of the king, or of mefne
lords, which is ratione feodi vel vaffalagii, and hath a fpecial
relation to the lands {o held, and is fet down by Littleton,
§ 19. “ Hear ye, my lord, I fhall be faithful and- loyal
“ and faith to you thall bear for the tenements, which I
claim to hold of you, and I thall lawtully do to you the
cuttoms and fervices, which I ought to do at the terms
“ afhgned. So help me God.” |

Touching this feudal fealty, or fealty by reafon of tenure,
I have not much to do in this place. The other kind of
fealty is that oath, which is called fidelitas ligea, or alligeance,
and performed only to a fovereign prince; and therefore re-
gularly ought to be performed by all men above the age of
twelve years, whether they hold any lands, or not. The te-

I nor

(e) cap. 1. new ones appointed in their room ; fee
(f)cap. a. [wide 3 Fac. 1. cap. 26 6. 1 W& M. Seffl 2. cap. 2. 6. 3. and 3 7,
13 Car. 11 St.2. cap.x. 13 814 Car 1L, & M. sap.2. 13 W.3. cop. 6. 1 Amne,
cap. 38 4 25 Car . cap. 2. 30Car. 1L cap. 22. 4 Anne, cap. 8. 6 Anne, cap.
St.2.cap.1.] Butthefeoaths are abrogated 9, 14, 23. 1 Geo. L. cap. 13, &5,
by t . & M Seffir. capo1 578, and ’

(44
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nor of this oath according to Fletd, Lib. 11 cap. 16.(¢) runs
thus: “ Hoc auditis, circumitantes, quod fidem regi portabo
“ de vita, & membris, & terreno honere, & arma contra
“ ipfum non portabo : {ic me Deus, &c.” ‘

According to Britton, who wrote about § E. 1. cap. 29,
(which is alfo mentiond in Calvin’s cale, 7 Co. Rep. 6.) the
common form of the oath of alligeance taken in leets runs
thus: “ Ceo oyes vous N. bailife, que jeo 4 de ceo jour en
“ avaunt ferray feal, & leal a noftre feigniour E. roy d’ Angle-
terre, & a fes heires, & foy & lealte lui porteray de vie, &
de membre, & de terrien honour, & que jeo lour mal, ne
lour damage ne {averay, ne orray, que jeo ne le defendray
a mon poyer: {1 moy eyde Dieu & les {eyntz.” This is
the form of the antient oath of alligeance, or fidelity to the
king, and as it is uled at this day; and he, that is minded
to {ee the antiquity of it, may read thereof 7 Co. Rep. 6. Cal
vin's cale, Spelman’s GlofJ. Tirulo Fidelitas, which carry it up
as high as king 4rthur ; more particulurly it was eftablithed
by the laws of the Confefior (4), and by the laws of king Wil
liam 1. quod wvide in Spicilegiis Seldeni ad Edmerum lege 52. (i)
¢ Statuimus, ut omnes libert homines feedere & {ucramento
affirment, quod intra & extra univerfum regnum Angliz
Willielmo regi domino {uo fideles effe volunt, terras & ho-
nores illius omni fidelitate ubique {ervare cum eo & contra
inimicos & alienigenas defendere.” (k)

And herein the prudence of the Common law is obferva-
ble; the antient oath of alligeance, 1. was fhort, and plain,
not intangled with long and intricate claufes or declarations,
but the {enfe of it is obvious to the moft common under-
ftanding, and yet, 2. it is comprehenfive of the whole duty
of the {ubjelt to his prince, and therefore hath obtaind for
above fix hundred years in this kingdom ; and if any diffi-
culties thould occur in the fenfe or extent thereof, length of

time
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() feit. 22. king Arthur is omitted.

(b) 1. 35. but thefe laws are evidently (1) ¥ide Leg. Auglo-Sux. Edit. FWilkis-,
fpurious, and feem to be the compofition 2. 228. Edir. Lambard, p. 170.
of fome lawyer after the reign of Wil- (k) Vide Affifas Heurici vegis fofi.::
liarm 1. Vide Hickefii Differt. Epift. atud Clarendon & renovaras apud No:tis-
p.95. and even in the belt LS. copies ampicn. Hoveden, p. 311. Ed:. o
«f thefe laws the legendary account of  wil
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time and long experience and prattice hath fufficiently ex-
pounded it.

I fhall fubjoin {fome obfervables concerning this oath, which
indeed explain that implied and virtual alligeance, whereof
before.

1. By whom this oath is to be taken : It is to be taken by
all perfons above the age of twelve years, whether denizens
or aliens, 2 Co. Inflit. p. 12 1. except women, earls, prelates, ba-
rons, and men of religion according to Britton, cap. 12. which
exception is not to be abfolutely and univerfally underftood ;
for all perfons above the age of twelve years are bound to
take this oath of alligeance, except women, as thall be thewn,
but not in the fame manner or place, as others; but becaufe
regularly this oath was to be taken in the leet, or at leaft in
the theriff’s turn, which is in nature of a leet, where earls,
barons, prelates, and men of religion were not bound to do
their fuit, therefore by the ftatute of Marlbr. cap. 10. is this
exception added : but yet at other times and in other places
men of religion and noblemen were to take it, as fhall be
thewn.

It differs from the oath of fealty performd to the king by
tenure, for that includes fomewhat more, and {fomewhat lefs ;
and according to Briston, cap. 68. (I) runs thus when per-
formd to the king: ““ Ceo oyes vous bone gents qe jeo J.S. foy a
“ noftre feignior le roy Edward porterai de ceo jour em anwauns
“ de vie T de membre, de cors & de chateux, 43 de terrene ho-
“ nor, {7 les [ervices qe a lui appendent de fees & de tenements,
“ que jeo teigne de lui, leaument les ferray as termes dues a mon
“ poer: fi moy ayde Dien 1 les Seyntz, Ue.”

Now, befides this oath of fealty or alligeance to the king,
there were antiently certain oaths adminiftred to perfons of
a different age; but thefe have been long difufed, as namel
that, which Briston mentions cap. 12. vig. that all above the
age of fourteen years (m) thould {wear to be true and faithfiil
to t}le king, and that they fhould not be felens nor affenters
to felons, excepting men of religion, women, clerks, knights,

I and

(O 6. 499. years. See 2 Co. Inflit. 1437, wide fupra
(i) This probably fhould be twelve iz soris, p. 24. ! it
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and their eldeft fons (»); and of the like nature was that
oath appointed by king Henry IL. to be taken by all men -
bove fifteen years, confifting of divers particulars in order to
the prefervation of the peace, and mentiond at large by
Bractop, Lib. 1. Tract. 2. ¢ap. 1. de Corona; both which it
feems were temporary provifions for prefervation of the peace,
and therefore adminiftred to perfons sbove fourteen and fif=
teen years, and differd from this fettled oath of alligeance
above mentioned.

2. What kind of oath of fidelity this is: As there is ho=
magivm ligewm, and homagium fimplex, 1o there is fidelitas lis
gea and fidelitas fimplex 5 this, that is performd to the king,
is fidelitas ligea, and differs from the later. 1. In that this is
performd to a king, the other to a mefne lord. 2. This is
performd without relation to any tenure of lands. 3. This
15 without exception of the fidelity to any perfon, that is al
ways [alvd fide & ligeantid domini regis. "

Yet there feems to be a double kind of lige fealty: as -
where there is a prince; that 1s fubordinate to another, and
yet hath jura fummi imperii over his fubjefls, fuch was the
king of Scots, whillt in {fome times of Edward 1. and Ed-
ward III. he was in {ubjettion to the crown of England ;
{uch was the prince of Wales before the conqueft thereof by
Edward 1. and the full union of it to theé crown of England ;
and thus it was in many inveftitutes made formerly by the
kings of England : for inftance amno 35 H. 3. when that king
gave to his lon Edward the principality of Gafcoigne in France,
{o that the great men of that country feceruns ei homaginsi
4T fidelitasis juramentum ;5 yet Matthew Paris (o) tells us, that
dominus vex tamen fibi vesinuir principale dominium, [cilicer lige-
antiam.

The likes was done by E. 3. when Rot. Pafcon. 36 E. 3.
m. 18. the king had given to the black Prince the principality

S

of

(1) This exception feems not to relate  “ leaux, & que ils ne ferrount felons, re
to the oath, but to the being ina decenna  *“ a felons affentaunts, & volons, que
“or tithing. The whole paffage runs thus:  * toutz foient en dizeyne, & plevys pas
““ Volons nous, que tres tous ceux de * defeyners, fauve gentz de religion, cioes
“ xiiii ans de fouthe nous facent le fore- “ &chivalers& lours fitzeynes, & fumes, *

“ ment, que ils nous ferrount fealx & (0) £.84%5+
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of Aquitain with a regal jurifdi¢tion, iz, merum 3 mixsum
impertum, {o that in relation to the fubjelts of Aguitain he
was in nature of a {overeign ; yet the king not only referved
homagium ligeum to be performd to him by the prince, but
alfo referved his own fovereignty, viz. Dominio directo &5 fu-
perioritate nobis [emper [pecialiter vefervatis : by reafon whereof
the king did not only fubftitute his delegates or judges de
Jovereignty et de refort to receive appeals from the prince, as
appears by Mr. Selden’s Tit. Honoris, pars. 2. cap. 3. §. 4. but
was intitled to a fuperior alligeance of all the {ubjects of Agus-
tain: {o that here were two alligeances; one due to the
prince, which was qualified and reftrained, falva fide regis;
and the other abfolute, which was due to the king as fupreme.
Again, when in the year 1170. Hen. 2. by confent of par-
liament (p), as it {feems, (for otherwife it could not be done)
made his eldeft {fon king of England ; {o that there was rex
pater, and rex filius, yet he referved to himfelf the fupreme
alligeance of all his fubjeés : “ Et in craftino coronationis il-
“ lius rex pater fecit Willielmum regem Scotorum, & Davidems
“ fratem fuum, & comites, & barones regni devenire homi-
nes novi regis, & jurare ei fidelitatem contra omnes homi-
“ nes, falvd fidelitate fud;” Quod wide apud Hoveden {ub
eodem anno (g), and the inftrument itfelf at large apud Bromp-
tom, p. 1104. (r): “ Hzc eft conventio & finis, que Williel-
“ mus rex Scotiz fecit cum domino {uo Henrico rege Angliz filio
Matildis imperatricis, viz. quod di¢tus Willielmus rex Scotiz
devenit bomo ligeus domini regis Angliz contra omnem ho-
minem de Scotia, & de omnibus terris fuis aliis, & fideli-
tasem el fecit, ut ligeo domino {uo, ficut alii homines {uo
principi facere folent ; fimiliter fecit homagium Henrico filio
“ tuo, & fidelitatem, [alvd fidelitate domini regis patris {ui,
“ &c. Comites & barones de terrd regis Scotig, de quibus
dominus rex Angliz homagium habere voluerit, facient ei
homagium contra omnem hominem, & fidelitatem, ut
ligeo domino {uo, ficut alii homines {ui ei facere {olent, &
I | “ Henrico

(74
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(p) Hoveden fub anio x190. Bromp- (}) Et in libro rubro feaccarii, fol.
ton, p. 1061, CLXVL. & Rymer’s Federa, Vol. 1. 2 3%
(3) Et fub annoxrss, ex mogno rotulo penes Camerar’,
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“ Henrico regi filio fuo & haredibus fuis, falva fidelitate dos
“ mini regis patris fui.”

Here was firft the {upreme king, namely rex pater, wko
did not ouft himfelf of his reoahty, as fome have miftaken,
but had the fovereignty fill, for he referved his ligeance from
the new king, and from all his fubJeE’cb 5 yea, and in farther
teftimony thereof the rex filius in the year 1175. did his fas
ther lige homage, and fwore alligeance contra omnes homines,
as appears by Hoveden. Secondly, Here is 2 fubordinate king,
rex filins, who, tho in relation to his father he was a fuby—*@t
yet in relation to his fubjects, and particularly to the king of
Scots, was a {overeign. Thirdly, Here is yet another fubor:
dinate king, Wzllzam the king of Scots, who was a {overeign
in relation to his {ubjefts; and altho there was an alligeance
or fidelitas ligea due by the fubjects of Scotland to their king
William, yet it was [alvd ﬁdelztate to the kings of Engkma’
father, and fon; and tho there was a lige fealty due to rex
filius, yet it was [alvd fide regis parris 3 but the fidelity or al-
ligeance to the rex pater was purely fidelitas ligea, for it had
no C‘{CCPtIOD |

. The third obfervable upon this oath of a]hgeance is,
that it is not only applicable to the politic capacity of the king,
but to the perfon of the king, as well as to his office, or cae
pacity; and for the m1fapphcat1on of the alligeance to the
regal capacity or crown, exclufive of the perfon “of the king,
among other things the Spencers were banithed. Vide Yudicium
inde in Veteri Magnd charta I 77 Rep. 11. Calvin’s cale, for the
oath is to be applied to the perfon of the king, as well as his
crown.

4. That in all oaths of fealty, as likewife in the profefﬁon
of homage to any inferior or {ubordinate lord or prince, it
muft be fal'va fide & ligeantia domini regis; and to omit this
faving is punifhable in {uch lord : {ee for this the notable re-
cord of 6 E. 1. againit the bithop of Exeser. Co. Lint. §. 85.( ),
and it is no more than is ufed in other kingdoms. Vide Speln.
in titulo Fidelitas. The emperor Frederic Barbaroffa in the
year 1152, made a law, that within his empire iz omni fa-

eramento
(bt
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cramento fidelitatis imperator nominasim excipiatur, which ob-
taind prefently the like obfervation in all other countries, and
accordingly is the Cyffumer de Normandy, cap. 2 9. Gloffa 2da.
Tbidem. | _ ‘

5. That, tho there may be due from the fame perfon fubor-
dinate alligeances, which, tho they are not without an exception
of the fidelity due to the {uperior prince, yet are in their kind
[facramenta ligea fidelisatis, or {ubordinate alligeances, yet there
cannot, or at leaft thould not be two or more co-ordinate ab-
folute ligeances by one perfon to {everal independent or abfo-
lute princes; for that lawful prince, that hath the prior obli-
gation of alligeance from his {ubje&, cannot lofe that intereft
without his own confent by his fubjeéts refigning himfelf
to the fubjection of another ; and hence it is, that the na-
tural-born {ubjelt of one prince cannot by fwearing alliges
ance to another prince put off or difcharge him from that
natural alligeance; for this natural alligeance was intrinfic
and primitive, and antecedent to the other, and cannot be
develted without the concurrent act of that prince to whom
it was firft due: indeed the fubje& of aprince, to whom he
owes alligeance, may entangle himfelf by his abfolute {ubje&t-
ing himfelf to another prince, which may bring him into
great {traits ; but he cannot by fuch a fubjection deveft the
right of fubjetion and alligeance, that he firft owd to his
lawful prince. (¢)

It appears by Braton, Lib. V. cap. 24.(u), that there were
very many, that had been antiently ad fidem regis Anglie &
Francie, efpecially before the lofs of Normandy; {fuch were
the comes marefcallus that ufually lived in England, and M. de
Feynes manens in' Francid, who were ad fidem wtrinfque regis, but
they ever orderd their homages and fealties {o, that they {wore
or profefled ligeance or lige homage only to one; and the ho-
mage they performd to the other was not purely lige homage,
but rather feudal, as thall be thewn more hereafter : and
therefore when war happend between the two crowns, rema-

1 neat

. (#) The cafe here put by our author drawing alligeance from a prince, who
is evidently meant of a private fubjeft’s has abdicated the throne.

{wearing zalligeance to a forcin prince,  (u) Traltat 5. De Exceptionibus.
and has no relation to 2 national with-
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neat perfonalirer quiliber eorum cum eo, cui fecerat ligeantiam,
& faciar fervitium debisum ei, cum quo non fbeterat in perfond,
namely the fervice due from the feud or fee he holds: but
this did not always fatisfy the prince, cum quo non [leterat in
perfond, but their poffeflions were ufually feized, and rarely or
not without difficulty reftored without a capitulation to that
purpofe between the two crowns. Vide Clayf. 15 H. 3. m. 21.
pro Henrico de la Vagor, Clauf. 20 H. 3. m. 1. pro Simone Mont-
ford, and Placita Parl. 18 E. 1. (x), the petition of the earl of
Ewe in France for the caftles of Hafting and Tikebull is an-
{fwered, “ Quandocunque placuerit domino regi Franciz terras
“ &7 tenementa hominibus iftius regni veftituere, que [ua fue-
“ yunt, in poreflase ipfius domini regis, quod ipfe dominus rex
“ Anglix de caftris & tervis predictis predicto comiti reddendis
“ faciet, quod de confilio fuo viderit effe faciendum.”

But {fometimes it fell out, that the inconfideratenefs of
perfons carried them upon prefumptions of fome advantages
to make a ligeance to both princes; and then the fuccefles
of either {ide rendred them within the penalty of the breach
of alligeance to the adverfe party. | |

Peter Brian had the earldom of Richmond here in England,
and held it of the crown of England, and the duchy of Bri-
tany in Framce, which was held of the crown of France, (tho
Brompton tels us, that by an agreement between Richard 1. and
the king of France fub anno 1191.(y), the feigniory thereof
was beftowed upon the king of Englamd) he was an homager
of the crown of France, and upon {ome agreement between
him and the king of England touching a war with France,
he came into England, and, as it {feems, {wore fealty to the
crown of England; but afterwards he fell in again with the
king of France, and betrayed the army of the king of Eng-
land, and per internuncios reddidit Angliz regi homagium ; but
he loft himfelf with both crowns: the king of France difpo-
{ed of the duchy of Britany to his {on, and the king of Eng-
land gave the earldom of Richmond to Peter de Sabaudia ; tho
upon an exchange he afterwards took it back, and reftored it
to a {on of the former earl. M. Paris fub anno 1234. p. 406.

T and

() Ryley’s Plac. Parl. p. 20. (y) Vide Brompton, p. 1196.
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and Clauf. 19 H. 3. m. 17. dorf. where in a letter by the king
to the pope the whole {tory is related.

After this Jobn de Breme otherwife Montford defcended
from the above-mentiond Peter, falling in with king Ed-
ward I11. after his affumption of the title of France, was res
ftored to the duchy of Britany and earldom of Richmond;
and Clayf. 19 E. 3. p. 1. m. 14. dorf. did his lige homage
to king Edward III. as king of France in thefe words :
“ Mon feigneur, jeo vous recognoifle droiturell roy de
“ France, et a vous, come a mon feignior liege et droiturell
“ yoy de France, face mon homage pur le dit dutchy de Bre-
“ taigne, quel jeo claime tener de vous, mon {eignior, et de-
“ veigne voftre home lige de vie, et de membre, et de ter-
“ rene honor, a vivre et morir countre touts gents.” His
“ {on Fobn de Montford talling back to the king of France loft
the earldom of Richmond by judgment in parliament 7 R. 2.
but enterd de recordo. Ros. Parl. 14 R. 2. n. 14.

Thefe difhiculties befel thofe, that were ad fidem wutvinfque
regis 3 they were {ure to be lofers on one fide, and fome-
times on both fides.

And thus far touching the cath of alligeance or fealty.

II. The fecond exprefs obligation of the fubjet to his

rince is that of homage.

This, tho it be no oath, but a very folemn profeflion of
duty, yet it hath always fealty performd with it, and after
it; for homage draws with it fealty, which in cafe of fimple
homage done to a fubjelt is with the {fame exceptions, as the
homage is; but in cale of homagium ligewm it hath attending
upon the performance thereof fidelizas ligea, or alligeance.

The kinds of homage are three : 1. Simple, as that which
is performd to a mere fubjeét by virtue of his tenure. 2. Hp-
magium ligewm. 3. Homagium mixium.

1. The fimple homage, which is performd barely by rea-
{fon of tenure, is that, which Littleton delcribes both in the
words and ceremonies, Lib. IL. cap. 1. (g), wherein always
there 1s an exception of the faith due to the king.

N

3 2. HO‘
' (z) Sett. 85.
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2. Homagium ligewm which is thus: “ Jeo deveigne voftre
“ home de ceo jour en avant de vy et membre, et de terrene
“ honor, et a vous {erra foyal et loyal, et foy a vous portera
“ contre touts gents, qe viure poient, ou morier” ; this is
the form, that Fleta gives Lib. 111 ca. 16. (a)

The ceremony is the {fame, when done to the king, as
when it is performd to a mefne lord, only Ros. Parl 18 H. 6.
n. 58. the ceremony of kifling the king was difpenfed with
by reafon of the danger of contagion in time of plague.

And touching this homage thefe things are obfervable :

1. It differs from the oath of alligeance in that, this is
only by a profeflion; but alligeance is by an oath, tho the
oath of alligeance alfo accompany it.

2. It differs in this, that, whereas all men above the age
of twelve years are to take the oath of alligeance, whether
they hold land, or not ; yet lige homage is not to be per-
formd but by three {orts of perfons: 1. Such as hold of the
king by homage, which, tho it be performd in refpeét of te-
nure, yet it is homaginm ligeum, becaufe performd to the {o-
vereign, and without any exception of the homage due to in-
ferior lords. 2. Such as are dukes, earls, or vifcounts, or ba-
rons, tho they hold nothing of the king, yet at the corona-
tion they perform a lige homage; the tenor whereof runs
thus: “1I become your liege man of life and limb, and of
“ earthly worthip, and faith and truth I thall bear unto you
“ to live and die againft all manner of folk: fo God me help.”
and then he toucheth the crown, and then toucheth the
ground ; nota, it refers not to any lands. 3. By prelates, or
bithops ; and this not only at the coronation of the king, but
after their eleCtion, and before the reftitution of their tempo-
ralities. Vide Stasute 25 H. 8. cap. 20.

Antiently the clergymen quarreld at the performance of
homage to the prince ; but by the conftitutions of Clarendon
{et down by Masthew Paris, p. 101. they were bound to per-
form it, and it hath been hitherto praltifed ; only to gratify
them in fome thing antiently it was indulged in this manner,
ViR, Facier eleCbus homagium & fidelisarem rvegi, fius ligeo

“ domino
(a) Seit. 21,
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“ domino [uo, de vitd, & membris, & de honore terveno, [alvo
“ ordine [uo, priufquam confecrery’” ; and, tho I do not find
this falvo ordine inferted in after-times, yet there hath been a
temperament added to that homage performd by clergymen,
which, it {feems, {atisfied their {cruple, their homage running
thus: “ I do you homage, and faith, and truth bear unto you,
“ our fovereign lord, and to your beirs kings of England, and I
“ [ball do, and truly acknowledge the [ervice of the lands, which
“ I claim to hold of you in the right of the church, as God me belp.”

And this is fealty, as well as homage, for it is accompa-
nied with an oath, tho it hath the folemnity of genuflexion,
and kifling the king’s cheek.

. The agreements and differences between that homage,
that is fimply feudal, or by reafon of tenure only, and this
homage, that is homagium ligewm, are thele: 1. Becaufe, tho
homage is not to be done by any, but thofe, that hold by
that fervice, or by the nobility, or clergy, as before; yet
when done to the king, it becomes homaginm ligeum in refpet
of the perfon to whom it is performd. 2. It it be homage
done to the king, it is homagium ligewm, and hath no excep-
tion of homage due to others. 3. But principally the diffe-
rence is in the effett of it, which is excellently defcribed by
Terrien in his Comment upon the Cuffumer of Normandy,
Lib. III. cap. 1. Feudal homage, that is fimply fuch, binds
only ratione feodi ; therefore if the homager alien, or deliver
to his lord his fief, or fee, he is difcharged of the obligation ;
but lige hamage, tho it may be performd by reafon of the
fee in its kind or fpecies, yet it principally binds the per-
fon; and tho the fief it {elf’ be aliened, or transferd to an-
other, yet the obligation of lige homage continues.

3. There are certain homages, that are mixt, and partly
lige, and partly not; and they are of two kinds: 1. When
the homage is performd to a prince, that is {overeign in relu-
tion to his fubjelts, yet owes a {ubjetion to fome other
prince ; this was the cafe of the prince of Wales, and the king
of Scots betore mentioned, the homage, that they performa
to the king of England, was fimply lige homage, as we may
read before and particularly in Walfingham’s Ypodigma Newfric

3 fub
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fub anmo 1291.(b), where the tenor of the homage of Fokn
de Baliol king of Scots is entred in hec verba: “ Domine Ed-
“ varde rex Anglie, fuperior domine regni Scotiz, ego Johannes
“ Baliol rex Scotiz recognofco me hominem vefbraum ligéum de
toro regno Scotizx, 5 omnibus pertinentiis, O biis, que ad hoc
[petant 5 quod vegnum meum teneo ' de jure debeo U cla-
mito tencre hareditarie de vobis €5 heredibus veftris vegibus
Angliz, de vitd ' de membris, 5 de terveno honore contra
omnes homines, qui poffumt vivere ' mori.”

1 mention this homage of the king of Scots, not to revive
the antient controverfy touching the fubordination of that
kingdom to this, for that difference hath been long fettled -
and at peace; but only to apply my inftances of the various
{orts of homages performd by fovereign princes. -

But the homage, that was performd by their fubjets to
them, was partly lige homage, and partly not; it was lige
homage as to between the king of Scozs and them, and as to
all perfons in the world, except the king of England ; for the
king of Scots and prince of Wales had the nghts of {ove-
reignty jura imperii as in relation to their {fubjets and all o-
thers, but the king of England.

But in relation to the king of England, the homage per-
formd to the prince of Wales, or king ot Scots was not lige
homage; for there was an exception either expreffed or im-
plied at lealt falvi fide domini regis Anglie, as appears plainly
above.

2. Another inftance of a mixt homage is, when a {overeign
prince hath a vaflalage, or poflefion in another abfolute
prince’s dominion : this was the cafe of the king of England,
in relation to the lordthips and feignory he had in France,
as Aquitaine, Anjou, and Picardy, Ic. which were all held of
the crown of France: thele defcended to king Edward IIL
the king of France required lige homage from the king of
England for thefe territories ; the king of England, as king of
England, had no dependence on France, and therefore for the
more caution performd to the king of France for the dutchy
of Aguitaine and other his pofleflions in France a general ho-

U :

(2) & 1292, p. 477, 479, 480.

(Y
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mage by thefe words,  Nous entromys in Lhomage de roy de
“ France per ainfi, come nous ¢t nous predeceffors ducs de Guyen
“ efboient jades enterent en Uhomage des royes de France pur temps
“ efteans” ; and altho afterwards a fettled form of homage
was prefcribed in this cafe (¢), -yet moft evident it is, that it
was not homagium lgewm, but only a feudal homage relative to
thofe territories-of the crown of Framce, but not at all with
any relation to the perfon or crown of the king of England.

For the king of England had a double capacity, one as an
abfolute prince, that owed no {fubjeltion to the crown of
France, nor to any other king, or ftate in the world ; in this
capacity he neither did nor could do homage to the king of
France ; he had another capacity, as duke of Aguitaine, and
in that capacity he owed a feudal, but not perfonal fubjettion
to the ctown of France ; and in this latter capacity only, and
as a different perfon from himfelf, as king of England, he did
the homage, which was in truth no lige homage, but a bare
feudal homage, which I rather mention to rectify the miftakes
of thofe, that call it a lige homage.

But by the way I muft obferve, this feudal homage, as
duke of Aquirain, lafted not long, for in 14 E. 3. the king
of England aflumed the title of king of France together with
the arms of France by hereditary defcent, which ftyle his {uc-
ceflors have ever fince ufed.

~ And indeed the name of lige homage from him, that was

king of England, to the king of France, tho purely in the cas
pacity of duke ‘of Aquitain, founded fo ill, that when a
peace was in treaty between the king of France and Richard 11.
vig. Rot. Parl. 17 R. 2. n.16. the entry is made, “ Fuit 4 re-
. pember qe le voy, [eigneurs, chivalers, et juftices aflenterent en coft
“ parliament a le pees, purenfi qe noftre div [eigneur le voy ne
“ face. homage lige, et [auans touss dits le liberty de la perfon
“ noftre feigneur le vy, et de fon royalme de Angleterre et de [os
“ liges du dit royalme”, and with power to refort to the title
of the crown of France, in cale of breach of league by the
king of France: this is farther amplified by the {peech made
openly by the {peaker of the houfe of commons. Iid. 4, 1.
4 The

(c) Vide Par. 5 E. 5. part. 1. m. 17,
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The homage here meant was with relation to the duchy of
Agquitain, which upon this treaty was to be deliverd to the
king of England. |

And thus much touching thefe two fecurities of the {ub-
je&¥'s alligeance to the king of Ewgland, wherein I have been
the larger, becaufe many things occur in this bufinefs, that
give fome light to antiquity, and do not fo commonly occur,
and becaufe the great brand of high treafon is, that it is a
violation or breach of that facred bond from the fubje&t to
his king, commonly called alligeance, for the fecurity wherc-
of this oath of alligeance, and lige homage were inftituted,
and effe@ually expounds the obligation, and duty of that al-
ligeance, that is due from the fubjelt to the king.

1 thall now only mention thofe two eminent oaths of {u-
premacy, and obedience, tho there were befides them: other
temporary oaths relating to the crown, as that of 25 H. 8.
cap.22. 26 H. 8. cap.2. 28 H. 2. cap. 7. 35 H.8. cap. 1.

The {upremacy of the crown of England in matters eccle-
fiaftical is a moft unqueftionable right of the crown of Eng-
land, as might be fhewn by records of unqueftionable truch
and authority, but this is not the bufinefs of this place ; yet
neverthelefs the pope made great ufurpations and incroach-
ments upon the right of the crown herein.

King Henry VIIL in the twenty-fifth year of his reign ha-
ving pared off thofe incroachments in a good meafure by the
fatute of 25 H. 8. ¢app. 19, 20, 21. in the twenty-fixth year
of his reign the {upremacy in matters ecclefiaftical is rejoind
and reftored to the crown by the flatute of 26 H. 8. eap. 1.

The papal incroachments upon the king’s fovereignty in
caufes and over perfons ecclefiaftical, yea even in matters ci-
vil under that loofe pretenfe of in ordine ad [piritualia, had ob-
taind a great {trength, and long continuance, notwithftanding
the {ecurity the crown had by the oaths of fealty and allige-
ance ; {o that there was a neceflity to unrivet thofe ufurpa-
tions by fubftituring by authority of parliament a recognition
by oath of the king’s fupremacy as well in caufes ecclefiati-
cal, as civil.

And
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And therefore after thofe revolutions, that happend in the
life, and on the death of Hemry VIII. Edward V1. and queen
Mary, queen Eligabeth coming to the crown, the oath of fu-
premacy was enalted by the ftatute of 1 Eliz. eap. 1. for the
better {ecuring of the {fupreme authority of the crown of Eng-
Iand as well in matters ecclefiaftical, as temporal ; which I
thall not here repeat, but referve the fame, and what is pro-
per to be faid touching it, to a particular chapter here-
after. (d)

Afterwards the dangerous praclices of popith recufants
gave the occafions of enalting of the oath of obedience by
the ftatute of 3 Fac. cap. 4. which I thall likewife refer to its
proper place.

And thus far touching alligeance, and the fecurities of the

{ame by the oath of alligeance, and the profeflion of lige
homage.

CHAP XIL

Concerning treafons at the Common law,
and their uncertainty.

Aving fhewn in the former chapter the kinds and
L X bonds of fidelity and alligeance from the {fubjet to the
king, I come to confider of thofe crimes, that in a fpecial
manner and fignally violate that alligeance, namely high
treafon.

At Common law the crime of high treafon had {fome kinds
of limits and hounds to it.

4 In
(4) Vide poftea cap. 25.
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In the time of Henry 11, Glanvil, who then wrote, Lib. IV,
cap, 1 & 7. tells us of four kinds of erimina lefe majeftasis,
vige de morte vegis, de [editione regni, de [editione excrcitiis ve-
gis, and the counterfeiting of the great feal; for as to the
counterfeiting of money, that came under the title of Crimen
falfi, and the punifhinent thereof antiently was various ; but
of that particular hereafter.

Bracton, .that wrote in the time of Henry IIL. Lib. IIL
cap. 3. “ Siquis anfu temerario machinatus fit in mortem domini
“ yegis ; vel aliquid egerit, vel agi procuraveris ad [editionem (a)
 domini regis, vel exercitiis fui; vel procuransibus asxilivm {5
confilium prebuerit, vel confenfum, lices id, quod in voluntate
habuerit, non perduxerit ad effefbum’” ; to which he adds
counterfeiting of the {feal and money ; which, tho they come
under crimen falfi, yet are reckond by him among the crimina
Lefe majeftatis : tho in thefe old authors treafon is {ometimes
exprefled by the name of fedision, yet that word is too gene-
ral and comprehenfive of other offenfes not capital, as well as
of treafon; and therefore a charge of fedition againit the
king, or of exciting {edition, or of {peaking, writing, or do-
ing any thing feditioufly, doth not amount to a charge cf
treafon; and therefore it was, that in the cale of Selden and
others, Trin. § Car. B.R. (b), when upon an habeas corpus the
parties were returned  committed by the privy council by the king’s

(19

<

~

1

X

(2) In the cafe of Mr. Scldenz this is
fuppofed to be the true reading, but in
moft of the MSS. of Bratton the word in
this place is fedutionenz, altho in other
places of the fame chapter the word fe-
dirio is ufed : Flera makes frequent ufe
-of the word Seduétio, Lib.1. cap. 20.
§. 1.cap.21.04. 1, 2, 3. (the laft of which
places feems to be a dire tranfcript from
Bralfon) tho the word feditio is once
ufed by him, 4iffo capite, §. 8. and
Bratton afterwards in this fame chapter
ftyles a traitor fedntfor.

Heugham cap.2. and Glanwil, Lib. 1.
cap. 2. both of them place (editionem
-in the rank of treafons, and fo it was
elteemed by the Civil law. Dig. Lib.
XLVIIL. rit. 4. ad lcg. Ful. Majcflaris,
L1, tit 19, De penis, h 38. §. 2. Se-
ditio continued to be the technical word

command
Y

in legal proceedings (as will appear
from feveral records hereafter quoted)
until the terms proditio & proditorid
prevaild inits room, which laft word muft
now be neceffarily ufed in every indiét-
ment of treafon. 3 Co. Iinft. 4, 12, 15.

(L) Mich. s Car. 1. Vide Rupawortl’s
Hiftorical Colleftions, Vel.1. p.679. Ap-
pendix p.18, 8¢ Seldeni Opera, Vol. V1.
#-1938. The court was content, that
they fhould be bailed, but faid, that
they ought to find fureties alfo for their
good behaviour : they had their fureties
ready for the bail, but they were re-
manded to the Zower, becaufe they
would not find fureties for the good be-
haviour. Selden was not bailed till Aay
1651, and not dilcharged from his bail
ull Zanzary 1634. Vindicie Maris Claufi.
Selilear Qpera, Vol IV, p.1gay, ¥c.
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command for (Firving up [edition againf? the king, the prifoners
were .bailed in the king’s court, becaufe it amounted not to
to a charge of treafon, for fedition in a true legal fignifica-
tion doth not import treafon.

Fleta, who wrote in the time of Edward 1. agrees almoft
verbatim with Brafton, viz. Lib. Y. cap. 20, 21. (c)

Britton, who made his book in the time alfo of king E4-
ward 1. reckons up treafons much in the fame manner, yet
makes fome additions, cap. 8. de trefon; « Grand trefon eft
“ a compaffer noftre mort, ou difberiter nous de noftre royalme,
“ ou de faufer noftre [eal, o de countrefaive noftre monoye, ou
““ de le retoundre.”

And cap. 22. de appeles : < Somt afcunes felonies, que touchent

“ noffre fuyt, et poient effre [uys pur nous, ficome de <vers nos
“ mortels enemies, de noftre feal, de mnoftre corone, et de noftre
“ monoye fanfe.”
Again; “ En primes, ceft a dire, de appels de felonies, que
poient eftre faitz par nous, et memye pour nouss ficome de tre=
fon, et de compaflement purven vers noftre perfone pour nous
mettre a mort, ou noftre compayne, ouw noftre pere, ou noftre
“ mere, ou nos enfauntz, ou nous difberiter de mnoffre royalme,
“ ou de trabir noftre hofte, tour ne foit tiel compaffement mys
“ en effeit.”

And in the later end of the {ame chapter, “ Er de
“ fanfyn de noftre feal, & de noftre monoye, purra lenfuer ap-
“ pels pour nous en mefme la manere, et aufi del purgifer de no-
“ [tre compayne, ou de nos filles, ou des norices de nos enfauntz :
“ (d) En queux cafes foit le jugement, de effre treyne, er pen-

T d,

4
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(¢) He does not rank the counterfeit-
ing of the feal or of the coin among the
criiming lefe majeflaris, (as Bralton
does) but among the criming falfi, Lib. 1.
cap. 22.

(4) According to the Mirror of Fufti-
¢es, p. 21, 22. high treafon is commit-
ted, 1. Per ceux, que occident le roy, ou
compaffent de faire. 2. Per cenx, que
luy difberitent delroyalme, per [ceux que)
trabiffent un Loft, oun compafjent de le
Saire. 3. Per ceux avowterors, que [par-
giffent le fernme le roy, le file le' roy eig-

‘ 2

nefJe legitime, avant ceo que elle fvit ma-
ry, en la garde le roy, ou ln nurice le
ant le beire le roy. Thefe are the
only offenfes, which that treatife calls
Crimes de Majefly. Counterfeiting of the
king’s fea! or money is ranked under
Faufonnery, p. 29. And every {pecies of
petit treafon is ftyled Treafon, p. 30. as it
is alfo by Briton, cap. 8.

It is one of the articles againft Roger
Mortimer, Ror. Parl. 4 E. 3. 1.1, 28
E.3. 2.8, that he compaffed to deftroy
les myrriz le roy. If a private lord was

- injured

*
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“ du, c.” By thele various expreflions of Briton it aps
pears, that the crime of high treafon was very uncertain ;
{fometimes ftyled under the name of felony, fometimes had
the punifhment of petit treafon applied to the crime of high
treafon, and {ome crimes mentiond, as treafons, which were
not {o taken by Brafon, or Fleta; and indeed in the farther
purfuit of this argument we fhall find, that ac common law
there was a great latitude ufed in raifing of offenfes into the
crime and punifhment of treafon, by way of interpretation
and arbitrary conftruction, which brought in great inconves
nience and uncertainty.

In the parliament of 33 E. 1. now printed (), which is
likewife entred P. 33 E. 1. Rot. 22. North’s. coram rege : “ Ni
“ cholaws de Segrave was impeached ( f) de eo, quod cum dominus
“ yex nunc in wltima guerrd [ud Scotiz inter hoftes &7 inimicos
“ fuos extitiffet, & idem Nicholaus de Segrave homo ligews te-
“ nens de ipfo domino rege per bomagium 5 fidelisasem in eadens
“ guerra in exercitu & auxilio ipfius commorans effet 5 idem
“ Nicholaus de Segrave motu proprio, malitiofe, & abfque caufd
“ contentionem & difcordiam verfus Johannem de Crumbwell 7n
““ codem excrcitu fimiliter in auxilium regis exiftentem movebar,”
laying great iniquities to his charge ; that Crumbwell offered to
defend himfelf againft thefe imputations, as the king’s court
thould award :  Er ad hoc fidem [uam ei dedit 5 et poft ejufdens
fidei dasionem predictus Nicholaus elongando fe & fuos, & ex-
trabendo predictum Johannem & fuos ab exercitu & auxilio ip-
fius domint regis, quantum in ipfo Nicholao fuit, eundem dominum
regem inter inimicos [uos periculo hoftium fuorum relinguendy
fprevit, & pradictum Johannem ad fe defendendum in curia re-
gis Francie adjornavis, & certum diem ei dedit ; et fic, quantum
in eo fuit, [ubmittens &5 [ubjiciens dominium vegis 5 regni An-
glic fubjectioni domini regis Franciz; and that in purfuance
thereof contrary to the king’s prohibition he took his journey

towards

injured in this manner, it was antiently chambre, ou na femue, o la norvice
petit treafon :  © Traditores auremn, qui * de mon heire, ou le aunt, §5c¢.> Mirror
“ dominum, dominamve interfecernt, vel  de Fuflice, p.31.Vide Briton, cap, 22.(70.)
“ qui cum uxoribus dominorum fitorum, (e) Iz Ryley's Placitg Parlamentaria,
“ wel flliabus, vel nutricibus dominorum — p. 266.

< concubuerint”, &c. Fletn, Lib. 1. cap. (f) Per Nicholaum de Warewick, qui
57- §. 4. “ Ou difparage ma file, cn ins  fequirur pro domtino rege.
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towards France ; and that he did this  nequiter & malitiofe

“ in perfone domini regis periculim, curie fue contemptum, co-
“ vone & dignitatis fuc regie lefionem O exhered®ionem ma-
 nifeftam, & comtra ligeantiam, homagium, juramentum, &9 fi-
“ delitatem, quibus ipfe domino regi tenchatwr.”  Segrave con-
fefled the offenfe. The lords in parliament are charged by
the king upon their alligeance to give advice, what punifh-
ment was to be inflited;  Qui omnes habito fuper hoc dili-
<« genti traltaru & advifamento, confideratis & intelleltis omni-
“ bus in difto facto contentis T per pradictum Nicholaum plene
“ O exprefle cognitis, dicunt, quod crimen hujufmodi meretur
“ panam amiffionis vite, c.” but he was after pardoned.

Which judgment feems to import no lefs, than the crime
of high treafon, tho the whole judgment be not declared at
large but with an . |

Accroaching of royal power was a ufual charge of high
treafon antiently, tho a very uncertain charge, that no man
could well tell, what it was, nor what defenfe to make
to it. '

The great charge againft the Spencers about the 1 E. 2.
was, that they did accroach royal power, whereof {everal in-
ftances are given. (g¢)

The great charge againft Roger Mortimer in the parliament
of 4 E. 3. next to that of the procurement of king Ed-
ward IL’s death, was accroaching of royal power, whereof fe-
veral inftances are given; but he had judgment by the lords
in parliament to be drawn and hanged, upon that article on-
ly, that concerned the death of king Edward 1L Vide infra
cap. 14. ,

Trin. 21E. 3. Rot. 23. vex coram rege. Fobn Gerberge, Knt.
indicted, « Quod ipfe fimul cum aliis in campo ville de Royfton
“ in altd rvegid ffrata”, rode armed with his fword drawn in his
hand modo guerrino, and aflaulted and took William de Bote-
lisford, and detained him, till he paid 9ol e and took
away his horle, ““wfurpando fibi infra regmum regis regiam po-
“ teftatem ipfo domino vege in partibus exteris exiftente, contra
“ Jui ligeantiam, O regis O corons fuse prejudicium, &9 fedi-

2 & tionem
(3) Vide Knighton, p. 2545, 2547. Edit. Twyfden,
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“ tionem manifeftam” : he prayed his clergy, but was oufted
of it, Quia privilegium clericale in hujufmodi cafu feditionis [e-
cundum legem O confuetudinem regni hactenus obtentas &5 ufizatas
non. eft allocandum (h) : but yet he refufing to plead was not
convited, asin cafe of treafon, but was put to penance ad
panitentiam fuam ; two of his companions being convilted by
verdit, had judgment, guod diftrabantur & [ufpendantur.

This judgment it {eems troubled the commons in parlias
ment, who thought, that the accroaching of royal power was
fomewhat too general a charge of treafon before the ordinary
courts of juftice, tho it had been ufed in charges of treafon
in parliament; and therefore in the parliament following held
Craffino Hilarii 21 E. 3. n. 15. there is a petition in parlias
ment in thele words: Item prie le commen, ge come afcuns des
juftices en place devant eux ore de novel ont adjudges pur treafon
accrochment de royal poer, pry le dit commen, que le point foit
defclare en ceo parlement, en quele cafe ils accrochent royal poer,
per quei les [eigneurs perdent lour profic de le forfeiture de lour
tenents, et les arveynes benefice de [eint efglife.

RO En les cafe, ou tiel judgments font rendus, [ont les points
des tieux treafons et accrochments declares per mefmes -les judge
ments.

In 22 4f. 49. (i), it appears, that John at Hill was indi&l-
ed, and attaint of high treafon for the death of 4dam de Wal-
ton nuntii domini regis miffi in mandatum ejus exequendum.

And in the year before, wiz. 21 E. 3. 23. it {eems admit-
ted, that an appeal of treafon lies for the killing one of ma-
lice prepenfe, that was fent in aid of the king in his wars
with certain men of arms.

King Edward IL. being depofed; and committed pri{oner to
Barclay caftle, under the cultody of Fobn Matvavers and Thos
mas Gurney, was there by the procurement of Roger Mortimer
barbaroully murderd ; for which Mortimer and Gurney were
attainted of treafon by judgment of the lords in parliament.
4E 3. 01,5 (k)

Matra-

{h) For the fame reafon clergy was (k) Vide Rot. Parl. 8 E. 3. n. 8,
refufed in Thorpe’s cafe, 7. 21 E. 3. when the judgment againlt Morrimer
Rer. 23. Rex. de quo vide poftea. was reverfed,

(i) B. Treafon 14.
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Matravers was {ufpelted to be guilty, but yet he played
another game, for tho he knew of the death of Edward 11.
yet he informed Edmund earl of Kent, half-brother to Ed-
ward 1L that he was living; the earl therefore with many
others raifed a force for his deliverance, but prevailed not,
but was for that fact attainted of treafon, amnmo 3 E. 3. which
attainder was afterwards in the parliament 28 E. 3. reverfed,
and the grand-child of the earl of Kent reftored (£): Fobn Ma-
travers, who it {eems had animated the infurre€tion of the
earl of Kent, tho he fled into Germany, yet by judgment of
the lords in parliament 4 E. 3. #. 3. was attainted of treafon
for the death of the earl of Kent: the words of the record
are, “ Tres-touts les peres, counts, et barons affembles a ceft par-
“ lement a Weltminfter f ont examine eftraitment, et [fur ce
“ Jont affentus et accordes, qe John Matravers fi eft culpable de
“ la mort Elmon count de Kent le uncle noftre [eigneur le roy
“ ge ore ¢ft, come celui ge principalment, trayteroufment et fau-
ment la mort le dit counre compafla iffint, ge la o le dit John
Javoit la mors le roy Edward, ne pur quant le dit John par
enginous manner et par [es faufles et mawveyfe [ubtilties fift le
div counte intendre la vye le voy, le quel faulle compaffement
“ fuft canfe de la mort le dit counte et de tout le mal ge [ enfuift,
“ par quoi les fus-diss peres de la tre et jugges du parlement a-
“ juggent et agardent, qe le dit John foit treine, pendus, et de-
“ colle, come treitre, queu part, qil foit eftre troue.

Upon this judgment Masravers brought a petition of re-
verlal. Ros. Parl. 21 E. 3. n. 65. dorf. but nothing was done
upon it ; but Ror. Parl. 25 E. 3. p. 2. n. 54, 55. he was refto-
red by act of parliament.

By thefe, and the like inftances, that might be given, it
appears, how uncertain and arbitrary the crime of treafon
was before the ftatute of 25 E. 3. whereby it came to pafs,
that almoft every offenfe, that was, or {feemd to be a breach
of the faith and alligeance due to the king, was by con-
ftruction and confequence and interpretation raifed into the
offenfe of high treafon. And

14
(14
(14

144

(1) That attainder was reverfed long  muud his eldeft fon, and Margaret coun-
before, viz. 4 E. 3. Vide Roz. Parl. 4 LB tefs dowager of Kenz 5 and Edmund the
3. 7. 11, 12, upon the petition of E4- fon was reftored.



Hiftoria Placitorum Corone. 83

And we need no greater inftance of this multiplication of
conftruftive treafons, than the troublefome reign of king Ri-
chard I11. which, tho it were after the limitation of treafons
by the ftatute of 25 E. 3. yet things were fo carried by fac-
tions and parties in this king’s reign, that this ftatute was
little obferved ; but as this, or the other party prevailed, fo
the crimes of high treafon were in a manner arbitrarily ims
pofed and adjudged to the difadvantage of that party, that
was intended to be fupprefled; {fo that de fafto that king’s
reign gives us as various inftances of thefe arbitrary determi.
nations of treafons, and the great inconveniences that arofe
thereby, as if indeed the ftatute of 25 E. 3. had not been
made or in force. And tho moft of thofe judgments and de-
clarations were made in parliament (*); fometimes by the
king, lords, and commons; fometimes by the lords, and af-
terwards affirmed and enatted, aslaws; {ometimes by a ple-
nipotentiary power committed by alts of parliament to par-
ticular lords and others, yet the inconvenience, that grew
thereby, and the great uncertainty, that happend from the
fame, was exceedingly pernicious to the king and his kingdom.

I fhall give but fome inftances. Rot. Parl. 3. R. 2. n. 18,
Fobn Imperial, a public minifter, came into the kingdom by
the fafe conduct of the king, and he was here murdered (m);
and an indi¢tment taken by the coroner upon the view of his
body,  Quel cafe examine et difpute entre les [eigneurs et com-
““ mons, et puis monflre au roy en plein parlemens, eftois illogues
devant woftrve dix [eigneur le roy declare, determine, et affen-
tus, qe tiel fait et coupe eft treafon, et crime de royal majefly
blemy, en quel cafe y ne doet allower a nulli de enjoyer privilege
de clergy.” (n)

This declaration, it is true, was made and grafted upon
the claufe in the latter end of the ftatute of 25 E. 3. touch-
ing declaring of treafons by parliament. '

In the parliament of 10 R. 2. there was a large commif-
fion (o) granted by the king upon the importunity of certain

4 great

(*) This was the reafon why the fta- (%) Holin. Chron. p. 422. 6o. L.
tute of 5 7. 3. wais not followed, be- (z) See 3 Co. Inflir. 8.
caufe thot ftatute was not thought to li- (o) See this commiffion 10 R, 2. cap. .
mit declarations in parliament. and Stare Trials, Vol 1. p. 3.
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reat lords, and of the commons in parliament, to the
archbithop of Canterbury .and others for the reformation of
many things fuppofed to be amifs in the government ; which
commiflion was thought to be prejudicial to the king’s pre-
rogative. Vide Rot. Parl. 10 R. 2. n. 34. Rot. Parl. 21 R, 2.
v 11.

After this, viz. 25 Aug. 11 R. 2. the king called together
the two chief jultices, and divers others of the judges, and
propounded divers queftions touching the proceeding in that
parliament, and the obtaining of that commifhon; and they
gave many liberal anfwers, and among the reft, ““ Qualem pe-
““ nam merentur, qui compulerunt five arctarunt regem ad con
“ [ensiendum confectioni dictorum (latusi, ordinationis, &I com~
“ miffionis ? Ad quam queftionem unanimiser rvefponderunt, quod
“ [funt, ut proditores, merito puniendi: Item qualiter [unt illi
puniendi, qui impediverunt vegem, quo thinus poteras exercere,
que ad vegalia & prerogativam fuam persinuerunt ¢ Unani-
“ miter etiam rve[ponderunt, quod [unt, w proditores, etiam pu=
“ niend:”, with divers other queftions, and anfwers to the
like purpofe. (p)

This extravagant, as well as extrajudicial declaration of
treafon by thefe judges, gave prefently an univerfal offenfe to
the kingdom ; for prefently it bred a great infecurity to all
perfons, and the next parliament craftino purificationis 11 R. 2.
there were divers appeals of treafons by certain lords appel-
lors, wherein many were convict of high treafon under ge-
neral words of accroaching royal power, [ubverting the realm,
. and among the reft thofe very judges, that had thus
liberally and arbitrarily expounded treafon in anfwer to the
king’s queftions, were for that very caule adjudged guilty
of high treafon, and had judgment to be hanged, drawn,
and quartered, tho the execution was {pared (7); and they
having led the way by an arbitrary conftrution of treafon
not within the ftatute, they fell under the fame fate by the
like arbitrary contruction of the crime of treafon.

L 4 Neither
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(#) See the queftions and anfwers. land except Trefilian, who was executed
State Trials, Vol 1. p. 8. according to the judgment, See Srare
(9) They were all banithed to Ire- T'rials, Vol.1. p. 13, 14.
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Neither did it reft here, for the tide turned, and in Rok
Parl. 21 R. 2. #. 12, 13. the commiflion beforesmentioned,
and the whole parliamerit of 11 R. 2. is repeald, and a new
appeal of treafon againft the duke of Gloucefter, earl of Arun-
del, and the commiflioners in the former commiflion, and the
procurers thereof under that common ftyle of accroaching
royal power, whereupon divers of them were condemned,
as traitors: and ». 18. there were four points of treafon fars

ther declared, wiz. * Chefeun qe compafle, et purpofe la mort le
" ““ yoy, ou de lui depofer, ou de [ufrendre fon homage liege, on
“ celuy, qe levy le people, et chivache encountre le voy a faire
“ guerre deins fon vealme, et de ceo foit dument astaint, et ad-
“ jugge en parlement, [oit adjuggex come traytor de baus treas
fon encountre la corone, et forfeit de i, et de [es beyres,
gecunques touts [es terres, tenements, te poffeffions, et libertys, et
touts awtres inheritements, qeux il ad, ou afcun awre a fon
oeps, ou avoit le jour de treafon perpetres, fi bien en fee tayl,
come de fee fimple, an voy. B
Thefe four points of treafon feem to be included within
the ftatute of 2§ E. 3. as to the matter of them, as fhall be
hereafter thewed ; but with thefe differences, viz. 1. the for=
feiture is extended farther than it was formerly, namely to
the forfeiture of eftates-tail and ufes. 2. Whereas the antis
ent way of proceeding againft commoners was by indictment,
and trial thereupon by the country, the trial and judgment
is here appointed to be in parliament. 3. But that, wherein
the principal inconvenience of this alt lay, was this, that
whereas the ftatute of 2§ E. 3. requited an overt-aét to be
laid in the inditment, and proved m evidence, this alt hath
no fuch provifion, which left a great latitude, and uncertainty
in point of treafon, and without any open evidence, that
cofld fall under human cognizance, {ubjelted men to the
great punithment of treafon for their very thoughts, which
without an overt-a&t to manifett them are not triable but by
God alone. ~

Thefe were the unhappy eflets of the breaking of this
great boundary of treafon, and letting in of conftruttive trea-
{ons, which by various viciffitudes and revolutions mifchieved
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all parties firft or laft, and left a great unquietnefs, and
unfettlednefs in the minds of people, and was one of the oc-
cafions of the unhappinefs of that king.

Henry IV. ufurping the crown, and the people being fuffi-
ciently fenfible of the great milchiefs, they were brought in
by thefe conftructive treafons, and the great infecurity there-
by. Rot. Parl. 1 H. 4. n.70. the parliament of 21 R. 2. is
entirely repealed, that of 11 R. 2. entirely revived; and it
was enated (), that a parliamentary authority be not for
the future lodged in a committee of particular perfons, as it
was done 21 R. 2. « Er auxint mefme noftre [eigneur le roy de
“ fon propre motif rcherceant, qe come in le dit parlement tenug,
“ Lan 21. y fueront ordeynes per eftatute plufeurs pains de trea-
“ fon, fi g¢ y ne avoit afcun home, ge [anoit, come il [e deuft fa-
“ woir, de faire, parler, ou dive pur doubs des vielx paines, dift,
ge [a volunte eft tour outrement, qe en nul temps avencr afcum
trayfon foit adjugges autrement qil ne feuft ordeignez. par fla-
tute en temps de fon noble aiel le voy E. le 3. qe diew affoyl ;
“dont les dits [eignewrs et comens fuerent tres grandment
rejoyees, et mult bumblement ent vemercierent noftre dit [eiga
neur le roy.” (f)

Now altho the crime of high treafon is the greateft crime
againft faith, duty, and human {ociety, and brings with it
the greateft and moit fatal dangers to the government, peace,
and happinefs of a kingdom, or ftate, and therefore is defer=
vedly branded with the higheft ignominy, and {ubjeted to the
greatelt penalties, that the law can infiét ; yet by thefe in-
{tances, and more of this kind, that might be given, it ap-
pears, 1. How neceflary it was, that there fhould be fome
fixed and fettled boundary for this great crime of treafon,
and of what great importance the ftatute of 25 E. 3. was,
mn order to that end. 2. How dangerous it is to depart from
the letter of that flatute, and to multiply and inhanfe crimes
into treafon by ambiguous and general words, as 4ccrombz'hg
of royal power, [ubverting of fundamental laws, and the
like; and 3. How dangerous it is by conftrution and ana-
logy to make treafons, where the letter of the law has not
2 \ done
(r) See t H. 4. cap. 3, 4 & 5. (/) See 1 H. 4. cap. 10,
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done ir: for fuch a method admits of no limits or bounds,
but runs as far as the wit and invention of accufers, and

the odioufnefs and deteftation of perfons acculed will
carry men. ()

CHAP XIL

Touching the flatute of 2§ EB. 3. and the
high treafons therein declared.

Parliament was held on Wednefday on the feaft of St. Hill
25 E. 3. at which parliament the {tatute declaring the
points of treafon was made. The petition of the commons,
upon which it was made, is Rot. Parl. 25 E. 3. p. 2. 0. 17.
in thefe words: “ Item come les juftices noftre feigneur le
“ roy aflignes en diverfes courtees ajuggent les gents, qe font
empeches devant eux, come treitors par divers caufes dif-
conus a la comen eftre treifon, qe plefe a noftre {eigneur
le roy par fon counfel, & par les graunts & fages de la
terre declarer les points de trefon en ceft prefent parle-
ment. ‘
“ Ro'. Quant a la petition touchant treifon noftre {eigneur
le roy ad fait declarer les articles de ycele en manner qe
enfuit : ceft aflavoir, en cale quant home face compafer
ou ymaginer la-mort noftre {eigneur le roy, ou madame f{a
compaigne, ou de lour fitz primer & heir; ou {i home
“violaft la compaigne le roi, & la eifne fille le roy nient
tharié, & la compaigne a leifne fitz & heire du ro1; & fi
home leve de guerre contre noftre {eigneur le roy en fon
royalme ; ou foit - adhereant as enemies noftre feigneur le
roy en le royalme, donant a eux eide, & confort en fon
royalme ou par aillours, & de ceo provablement foit at-
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teint de overt fait par gents de lour condicion: Et {1 home
contreface le grant feale le roy, ou fa monoie, & fi home
apporte faufle monoie en ceft royalme contrefait a la mo-
noie dengleterre, fi come la monoie appellee Lyffebargh, on
autre femblable a la dite monoie dengleterre, f{achant la
monoie eftre faufle, pur marchander ou paiement faire en
deceit noftre feigneur le roy & de fon people: Et fi home
tuaft chancellor, treafurer, ou juftice noftre feigneur le roi
del un baunk, ou del autre, juftice en eir, des aflifez &
de touz auters juftices aflignez a oyer & terminer, efteantz
en lour places enfefant lour office. Et fuit a entendre qe
en les cafes fufnomees doit eftre ajuggee treifonce, ge eftent
a noftre feigneur le roi & a fa royale majefte, & de tiels
maneres de treifon la forfeiture des elcheets appertient a
noftre {eigneur le roy, fibien des terres, & tenementz tenuz
des auters, come de lui mefme: ouelque ceo il y ad autre
manere de treifon, ceft affavoir, quant un fervant tue fon
meftre, une feme, qe tue fon baron, quant home fecular
ou de religion tue {fon prelate, a qi il doit for & obedis
ence, & tiel manere de treifon doun forfeiture des efcheets
a chefcun feigneur de fon fee propre; & pur ceo qe plus
{fours autres cas de {femblable trefon purront elchaier en
temps avenir, queux home ne purra penfer ne declarer en
prefent, aflentuseft qe qui autre cas fuppofe treifon, qe
neft efpecifietz peramont, aviegne de novel devant afcuns
juftices, demoerge la jultice fanz aler a juggement de
treifon, tantque per devant noftre feigneur le roy & {on
parlement {oit le cale monftre, & declare, le quel ceo doit
eftre ajugge trefon, ou aut’ felonie; & {1 par cas afcun
home de ceft royalme chivache armee defcovert, ou {ecret-
ment ad gentz armez contre afcun autre pur lui tuer ou
defrobber, ou pur lui prendre & retener tanque il face
fyn ou raunceon pur {a deliverance avoir, neft pas lentent
du roy & du fon counfeil, qe en tiel cas foit ajugge trei-
{on, einz foit ajugge felonie, ou trefpafs folonc la ley de Ia
terre auncienement ufee, & folonc ceo qe le cas demand :
Et {1 en tiel cas, ou autre {femblable devant ces heures af-

cun juﬁice eit ajugge treifon, & par ycelle caule les terres
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& tenementz devenuz en la maine noftre {eigneur le roi come
forfaitz eient les cheifes {eignours de fee lour efcheets des te-
nementz de eux tenuz, le quel ge les tenementz {oient en la
maine le roi ou en main dauters par doun, ou en autre ma-
nere: {avant toutes foits a noftre feigneur le roi lan, & le
waft, & auters forfeitures des chatelx, ge a lui attient en les
cas fulnomez, & qe briefs de feire facids vers les terrestes
nants {oient grantez en tiel cas {anz autre original & fanz
alouer la protection noftre {eigneur le roi en la dite fuyte ;
& de les terres, ge font in la maine le roi, foient grantes
briefs as vilcontz des countees la, ou les terres ferront, de
oufter la maine {anz autre delaie.”

The {tatute itfelf is drawn up upon this petition and an-

{wer, and differs nothing in fubftance from the anfiver to the
petition upon the parliament-roll : the ftatute itfelf runs in
thefé words; “ Item, whereas divers opinions have been be-
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“and of his people: and if a man flay the chancellor, treafurer,

fore this time in what cafe treafon thall be fuid, and in
what not, the king at the requeft of the lords and of the
commons hath made a declaration in the manner, as here-
after followeth; that 1s to fay, when a man doth compafs
or imagine the death of our lord the king, or our lady his
queen, ‘or of their eldeft fon and heir; or if a man do
violate the king’s companion, or the king’s eldeft daughter
unmarried, or the wife of the king’s eldeft fon and heir;
or if a man do levy war againft our lord the king in his
realm, or be adherent to the king’s enemies in his realm,
giving to them aid and comfort in the realm or elfewhere,
and thereof be provably (a) attainted of open deed by
the people of their condition ; and if' a man counterfeit the
king’s great or privy {eal, or his money ; and if a man bring
falfe money into this realm counterfeit to the money f Eng-
land, as the money called Lufbburgh, or other like to the faid
money of England, knowing the money to be filfe, to mer-
chandize or make payment in deceit of our lord the king
or the king’s juftices of the one bench or the other, juftices
in eyre, or juftices of aflize, and all other juftices afligned

Aa ° “ ta
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to hear and determine, being in their places doing their
offices. And it is to be underftood, that in the cafes a-

‘bove rehearfed that ought to be judged treafon, which

extends to our lord the king and his royal majefty, and
of fuch treafon the forfeiture of the efcheats pertaineth to
our lord the king, as well of the lands and tenements holden
of others, as of himfelf: and moreover there is another man-
ner of treafon, that is to fay, when a fervant {layeth his
mafter, or a wife her hufband, or when a man fecular, or
religious, flayeth his prelate, to whom he oweth faith and
obedience ; and of fuch treafon the efcheats ought to per-
tain to every lord of his own fee: and becaufe that many
other like cafes of treafon may happen in time to come,
which a man cannot think nor declare at this prefent time,
it is accorded, that if any other cafe fuppofed treafon,
which is not above {pecified, doth happen before any ju-
ftices, the juftices thall tarry without any going to judg-
ment of the treafon, till the caufe be thewed and de-
clared before the king and his parliament, whether it ought
to be judged treafon, or other (§) felony: and it par cafe
any man of this realm ride armed covertly, or fecretly
with men of arms againft any other to flay him, or rob
him, or take him, or retain him, till he hath made fine
or ranfom for to have his deliverance, it is not the mind of
the king, nor his council, that in {uch cafe it fhall be
judged treafon, but fhall be judged felony, or trefpafs ac-
cording to the laws of the land of old time ufed, and ac-
cording as the cafe requireth. And if in fuch cafe, or
other like, before this time any juftices have judged trea-
fon, and for this caufe the lands and tenements have
come into the king’s hands as forfeit, the chief lords of the
fee fhall have the efcheats of the tenements holden of
them, whether that the {ame tenements be in the king’s
hands, or in others by gift, or in other manner; faving
always to our lord the king the year and the waft,
and the forfeitures of chattles, which pertain to him in

4 “ the
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(%) The old tranflation feems here ing abbreviated may be either autre or

to be preferable, wiz. elfe; for aus’ be- aatrement.
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“ the cafes above-named; and that writs of feire facias
“ be granted in fuch cafe againft the landstenants without
“ other original, and without allowing any protetion in the
“ faid fuit; and that of the lands, which be in the king’s
“ hands, writs be granted to the fheriffs of the counties,
“ where the lands be, to deliver them out of the king’s
“ hands without delay.” |

The {everal high treafons hereby declared are thefe:

1. The compafling of the death of the king, queen, or
prince, and declaring the {fame by an overt-act.

2. The violation or carnal knowledge of the king’s con-
fort, the king’s eldeft daughter unmarried, or the prince’s wife.

3. The levying of war againft the king.

4. The adhering to the king’s enemies within the land or
without, and declaring the {ame by {fome overt-ak.

5. The counterfeiting of the great {eal or privy feal.

6. The counterfeiting of the king’s coin, or bringing cotins
terfeit coin into this realm.

7. The killing of the chancellor, treafurer, juftices of the
one bench or the other, juftices in eyre, juftices of aflife, ju-
ftices of oyer and terminer in their places doing their offices.

CH AP XIIL

Zouching high treafon in compafling the
death of the king, queen or prince.

T HE firft article of high treafon declared by the flatute
of 25 E. 3. is this, and in thefe words :

“ When a man doth compafs or imagine the death of our lord
‘: jtg;;e king, or of our lady the queen, or of their eldeft fon and
“ hgir? '

TUpon‘
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Upon this divifion there will be thefe confiderations.

Y. What fhall be {aid 4 man that compaffeth.

II. What thall be {aid the king, queen, or their eldef? Jon.

III. ‘What thall be {aid a compaffing or imagining of any of
their deatbs. |

IV. What thall be evidence, or an overt-a&t to prove fuch
1magining. |

V. The form of an indi@ment of compafling the death
of the king, queen, or prince.

L. What fhall be faid 2 man compaffing, .

The general learning of this pomt in relation to natural,
accidental, or civil incapacities hath been at large handled in
the former chapters; but there is fomething peculiar to the
cafe of high treafon, which is confiderable in this divifion.

If an alien amy comes into England, and here compafs the
death of the king, queen, or prince, this is a man compaf-
ling within this law; for, tho he be the natural fubjeét of
another prince, yet during his refidence here he owes a local
alligeance to the king of England, and tho the indi®ment
fhall not ftyle him naturalis fubditus, nor ftyle the king natura-
lem dominum, yet it thall run proditorie & contra ligeantic fuq
debitum.  Co. P.C. p. 5. 7 Rep. Calvin’s cafe. (a). Dyer144.

If an alien amy {ubjelt of another prince comes into this
kingdom and here fettles his abode, and afterwards war is
proclaimd between the two kings, and yet the alien continues
here and takes the benefit of the king’s laws and protetion,
and yet compafles the death of the king, this is a man com-
pafling within this law ; for, tho he be the natural fubje@ of
another prince, he fhall be dealt with as an Englifh {ubje&t
in this cale, unlefs he firft openly remove himfelf from ‘the
king’s protetion by pafling to the other prince, or by a pub-
lic renunciation of the king of England’s proteCtion, which
hath {ome analogy with that, which they call diffdatio, or
defiance. L

And the {fame law I take to be, if the fubje& of a forein
prince in war with ours come into England and here trade

4 and
(8) fol. 6, 17.
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and inhabit either as a merchant, dweller, or {ojourner, if fuch
a perfon compafs the death of the king, he may be dealt
with as a traitor, becaufe he comes not hither as an enemy,,
or by way of hoftility, but partakes of the king’s protection :
with this agrees the cafe of Stephano Farrara de Gama, and
Emanuel Lewes Tinoco, Portugueze born, and then {ubjeks to
the king of Spain, between whom and the queen of England
there was then open war, who were indicted and attaint of
high treafon for confpiring with Dr. Lopez to poifon the
queen (b). 37 Eliz. Calvin’s cale. 7 Co. Rep. p. 6.

And, tho they came hither with the queen’s protetion, it
alters not the cafe, for every foreigner living publicly and
trading here is under the king’s proteftion: and this appears
by the ftatute of Magna Charta, cap. 30. “ Et fi fint de terra
 contra nos guerrind, & tales inveniamur in terra noftrd in
“ principio guerre, attachientur fine damno corporum fuorum el
€ yerum, donec [ciatwr a wobis vel a capisali jufticiario noftro,
““ quomodo mercatores terve woftre traltemtur, qui tunc invenians
“ tur in terrd illd contra nos guerrind 3 & fi moftri falvi fint ibi,
“ alii [alvi fint in terrd noftra”

The ftatute {peaks indeed of mercatores, but under that
name all foreigners living or trading here are comprifed.

And therefore in antient times before the fubjelts of foremn
princes in hoflility refiding here were dealt with as enemies,
a proclamation iffued for their avoidance out of the king-
dom; and in default of their avoidance within the time li«
mited by fuch proclamation they loft the benefit of the king’s
protection.

And after {fuch proclamation, yet upon caution given fome-
times by mainprife de fe bene gerendo, {fometimes by oaths of
fidelity to the king, they had fometimes {pecial, and often-
times general protections, notwithftanding fuch hoftility. Roz.
Vafeon. 18 E. 2. 21, 24. Pat. 14 H. 6. part. 2. m. 34, 35.

The ftatute of the Staple (¢), cap. 17. hath made pro-
vifion for merchants ftrangers, in cafe war fhall happen be-
tween their prince and the king of England, viz. that they
thall have convenient warning by forty days by proclamation

to
%) Vide Camdeni Eliz, fub auno 1594, () a7 E
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to avoid the realm; and if they cannot do it by that time
by reafon of {fome accident, they fhall have forty days more,
and in the mean time liberty to fell their tnerchandizes: du-
ring thefe eighty days they have the king’s protetion; and if
they do any treafonable alt above-mentioned, they fhall be
indited of treafon, notwithftanding the hoftility betiveen
their {fovereign and the king of England ; but it {eems, that
if he remain here in a way of trade after proclamation fo
made, and the time of his demurrage -allowed by this adt,
he may be dealt with as an alien enemy ; but yet if he after
that time continues in his way of trade or living as before,
and fhall then confpire the king’s death, &¢. the king may deal
with him as an alien enemy by the law of nations, or as a
traitor by the law of the land ; becaule de fato he continues
as a fubje&t, and under the benefit dz fato of the king’s pro»
teCtion.

Therefore the general words in Co. P. C. p. 5. wherein he
fuppofeth an alien enemy cannot be guilty of treafon, but
muft be dealt with by martial law, are to be taken with that
allay, that is given in Calvin’s cale, fol. 6.b. in thefe words:
“ But if an alien enemy come to invade this realm, and be taken
“ in war, he cannot be indicted of treafon, for the indictment
cannot conclude contra ligeantiz fue debitum” : the like may
be faid of {uch as are fent over merely as {pies by a forein
prince in hofhlity ; but an alien enemy living here in the cons
dition of an inhabitant or trader may be guilty of treafon
as well as an alien amy, for he doth it proditorié and treas
cheroufly, and againft the obligation that lies upon him, as
well as any others, to be true to the prince, the benefit of
whofe laws and proteCtion he holds, 1o long as he is under
the {ame.

But yet this is obfervable upon the ftatute of Magna Charta;
¢ap. 30. and what hath been, before {aid, 1. That if an alien
enemy comes into England after the war begun, and lives
here under the king’s proteftion asa fubjet, yet if he pracs
tife treafon againft the king during fuch his abode here, he
may be indicted- of high treafon contra ligeantis [us debitum.
3. Yet {uch an alien, coming in after the war begun without

3 . the

&
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the king’s licence or fafe condudt, cannot claim the pricilege
allowed by the ftatute of Magna Charta, cap. 30. to thofe that
were here before the beginning of the war. 2 Co. Infl. 5%.
3. That by the law of England debts and goods found in this
realm belonging to alien enemies belong to the king, and may
be feized by him. 19E. 4.6. 7 E. 4. 13. and therefore in
debt brought by an alien enemy it is a gocd plea in bar pri
ma facie, that the perfon is an alien born in G. in partibus
tranfmarinis [ub obedienta Philippi regis Hilpanize hoftis & ini
mici domini regis 5 1o that, tho to ome purpofes he is under
the king’s proteltion, {o as to be guilty of treafon, if he con:
{pire againft the king’s life, yet his goods are not by law pri-
vileged from confifcation, and the reafon is, becaufe he might
{ecure his goods by purchafe of letters patents of denization,
and he fhall not take away the king’s rights by his neglect
therein. | , .

But then, what if in truth our merchants have liberty of
reclaiming their goods and recovering their debts in the hoftile
country ? May the merchant plaintiff reply with this claufe
of the ftatute of Magna Charta, that  Noftri mercatores [alvi
 fint ibi, e 2

I anfwer, he cannot, for it is referved to another kind cof
trial ; for the words are “ donec feiatur a nobis vel a capitali
““ jufticiario noftro, quomodo mercatores noftri ibi tralkentur.”’
The king muft be alcertained of the truth of the faét, in
whofe cognizance it beft lies; and if he be {atisfied, that our
merchants are permitted to recover their debts in the hoftile
kingdom without impediment or confilcation; this is to be
notified and declared by fome proclamation, or inftrumeng
under the great feal declaring the fact, and allowing them to
profecute for their debts here; and then, by virtue of this fta-
tute or public declaration, the merchant alien plaintiff may
reply with this {pecial matter in maintenance of his aCtion.

Here {omewhat may be of ufe to be faid touching treas
fons by embafladors of forein princes, wherein altho {ome-
times reafon of ftate and the common intereft of princes do
de fatto govern in thefe cafes, yet it will not be amifs to

Y confider
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confider the opinions and practices of former times in relation
to this matter. .

Firft, If an Englifbman born, tho he never took the oath:
of alligeance, becomes a fworn {ubjet to a forein prince, and
is employed by him into England as his minifter, agent or
embaflador, and here confpires againt the king’s life, he fhall
be indifted and tried for treafon, as another fubject thould
be; and the reafon is, becaufe no man can thake oft his
country wherein he was born, nor abjure his native {oil or
prince at his pleafure. This was the cafe of Dr. Story,
who had {worn alligeance to the crown of Spain, and was
here condemned and executed for treafon. Vide Camden’s
Eliz. 14 Eliz. p. 163. (d)

Secondly, But if a foreiner being the agent, minifter or
embaflador of a forein prince either in amity or enmity with
the king of England come over with or without the king’s
{afe conduct, and here confpire againft the life of the king,
or to raife rebellion or war againft him, fome have been
of opinion, that he may be indicted of treafon; but by
the civilians he cannot, becaufe he came in as a forein ems=
baffador reprefenting the perfon of his prince, and therefore
is not to be fo dealt with in fuch cafe, but by the law of
nations may be dealt with as an enemy, not as a traitor;
and tho he have the protection and fafe conduct of the king
of England, yet it is under a {pecial capacity, and for a {pe-
cial end, namely, as a forein agent; but if he be criminally
preceeded againft, it muft be as an enemy by the law of
war or nations, and not as a traitor ; but how far and in
what cafes he may be dealt with as an enemy, remains
to be farther confidered. Camden’s Eliz. [ub anno 1571,
p. 164.
~ Thirdly, Therefore thofe, that are moft {tri& after the
rights and privileges of embafladors, yet {feem to agree, that
i he do not only confpire the death of the king or the rai-
4ing a rebellion againft him, but aCtually attempt {uch an adt,
as aCtually or interpretatively is a confummation thereof, tho

3 poflibly
® (d) Euglif Folio,
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gufﬁbly the full effe€t thereof do not enfue, yet he may bz
ealt withal as an enemy, and by the law of nations he may
be put to death, as if he thould ftab or poifon the prince,
and yet doth not kill him, or raife an agual rebellious ar=
my, or thould levy an altual war againft the prince, to
whom he was fent, and in that prince’s country, as Fa-
bius (¢) the Roman embaflador to the Gauls, by challenging
and fighting with the champion of the Gauls; Plutarch in vita
Numd, the prince, to whom he is fent, may without confult
ing the prince, that fends him, infli¢t death upon fuch an
embaflador by the law of nations, as an enemy : “ Confum=
“ mata autem [unt, que eoufqué produta [unt, quo produci ab
“ bominibus [folent, I que delinquend: finem (Fatucre [olemus.
“ Vide Albericus Gengilis, Lib. 11 cap. 2. de legationibus.”

Fourthly, But in cafe of a bare confpiracy againit the Iifs
of the king, or a confpiracy of a rebellion or change of ge-
vernment, novarum rerum molimina, there is great diverlity
of opinions among learned men, how far the privilege of an
embaflador exempts him from penal profecution as an enes
my for fuch confpiracies or inconfummate attempts, that do
not proceed farther than the machination, folicitation or cons
{piracy. | , o

Upon an attempt of this nattre by the bifhop of Roffe, =:
gent and embaflador of the queen of Scors, 14 Eliz. the ques
ftion was propounded to Lewes, Dale, Driny; Aubry, and Fones,
do&tors of law, wiz,

“ Whether an embaflador, who ftirreth up rebellion 2-
“ gainft the prince to whom he is fent, {hould enjoy the pris
“ vileges of an embaflador; and not be liable to the pumiths
“ ments of an enemy?” o

They anfwered, that fuch an embaflador hath by the law
of nations, and by the civil law of the Romans forfeited all
the privileges of an embaffador, and is liable to punithment,
Sce the reft of the refolutions touching this matter Camden’s
Eliz. fub anno 1571, p. 164, 165. & ibidem p. 370.

Hereupon he was committed to the Tower, but vet no
crmina procefs sgainft him as an enemy.

Cc . And
(e) Fabius Ambuftys,
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And Mendoza the Spanifh embaflador, who here in England
foftered and encouraged treafon, was not deglt with accord-
ing to the utmoft feverity, that pofbbly in {uch cafes might
be ufed, but was only fent away, fub anio 27 Eliz. Camden’s
Eliz. p. 296.  The lord L’ Aubefpine allo, the French embaf=
{udor, that confpired the queen’s death, was not proceeded
againft criminally, but only reproved by Burghley, and advifed
to be more careful for the future. Camden’s Eliz. fub anno 1587,
P37, 379 |

And upon thefe and fome antient inftances among the Ro-
mans and Carthaginians learned men have been of opinion,
that an embaflador is not to be punithed as an enemy for
traiterous confpiracy againft the prince, to whom he is fent,
but is only to be remitted to the prince, that {ent him. Albe-
vicus Gentilis de Legationibus, Lib. 11. cap. 13. Grotius de Fure
Belli, Lib. 1L cap. 18.(f), who gives thefe two inftances in
confirmation thereof.

The truth is, the bufinefs of embafladors is rather mana-
ged according to rules of prudence, and mutual concerns and
temperaments among princes, where poflibly a fevere con-
ftruction of an embaffzdor’s aftions, and profecutions of them
by one prince may at another time return to the like difad-
vantage of his own agents and embafladors; and thercfore
they are rather temperaments meafured by politic prudence
and indulgence, than according to the ftriét rules of reafon
and juftice ; for {urely confpiracies of this kind by embaffz-
dors are contrary to the truft of their employments, and
may be deftrutive to the ftate whereunto they are fent, and
according to true meafures of juftice deferve to be punithed,
as alls of enmity, hoftility and treachery by private perfons,

And altho of all hands it is admitted, that the prince, to
whom the embaflador is fent, is the judge of the mifcarriage
of fuch forein embaffador without any application to the
mafter, from whom heis fent, and without any aCtual dedi«
tiqn or giving him up to the judgment of the law; yet they
eilign this veaton of the difference between a bare confpiracy
or machination againft the prince, and an :&ual attempt of

5 | treafon,
([) én woris ad §. 4. . s, \
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treafon, whether againft his perfon or government, whick
huth attained as great a confummtaion, as fuch embaffador is
able to effelt, as procuring the wounding of the prince, or
an actual attempt to poifon him, tho death enfue not, or an
aftual raifing of a rebellious army againft him; becaufe in
thefe latter the mifchief is confummate, zs far as the embafs
{ador could effet it, and {o prohibited not only by the civil
and municipal laws, but by the laws of nations; but incon-
{ummate machinations, according to their opinions, are raifed
to the crimen lefe majeftatis by civil or municipal laws or
conftitutions ; and they think it too hard, that an embaflador
or forein agent, who doth fuftinere perfonam principis, thould
be obnoxious to a capital punifhment for bare machination
or confpiracy, which is a fecret thing and of great latitude ;
but this, as I have faid, is rather a prudential and politic
confideration, and not according to the fri& meafure of
. juftice,

But now, altho it thould be admitted that a forein embafs
{ador committing a confummate treafon is not to be pros
ceeded againft as a traitor, but as an enemy; vet if he, or
his afiociates comumit any other capital offenfe, as rape, mura
der, theft, they may be indicted and proceeded againft by ins
ditment in an ordinary courfe of juftice, as other aliens coms
mitting like offenfes ; for tho thofe indictments run contra pas
cem regis, yet they run not contra ligeantie [ue debitum 5 and
therefore, when i the late troubles the brother and {ervants
of the Portugal embaflador committed a murder in the Exw
change (g), they were tried and convilted by a {pecial commit=
fion of gper and rerminer direlted to two judges of the com-
mon law, {fome civilians, and {fome gentlemen, to proceed
- according to the ordinary courfe fecundum legem & confuctus
dinem regni Anglie, whereupon {fome of them were con-
vit by jury, and had judgment; and, as I remember,
fome of them were executed (). And yet many civilis

aris

" (¢" The New Fwchange in the Strand.  Newgate, but he was retaken, and
(%) Don Pontalcon Sa, the embafla- beheaded on Tower-hill, Fuly 1o, 16544
dor’s brother, was condemned to die for the fame day the embaffidor fisned the
it; he had like to have prevented his peace berween Englaind and Porru-
cxecution by making his cleape our of gal,
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ans (i) allow the {ame privilege to the comites legati, as to the
embaffador himfelf.

And the difference between proceeding againit an alien
(whether embaflzdor or other) in cafes of felony and treafon,
is well illuftrated by the book of 40 4. 2'5. where a Norman
captain of a fhip with the help of Engli/h mariners commit-
ted robbery and piracy upon the narrow feas; the Englifh
pirates were convi¢t and attaint of treafon (k), but the Nor-
man captain was attaint of felony, but not of treafon, be-
caufe it could not be faid contra ligeantie [ue debisum.

The queen confort the wife of the king, or the hufband
of the queen regent, compafling the death of the king her
hufband or the queen regent his wife, are perfons compafling
within this zct. Co. P.C. p. &. o

II. As to the fecond inquiry, what fhall be faid 4 king,
queen, or their eldeft Son, within this law.

1. The words our lord the king, . extend to his fuccef
for, as well as to him. (J) '

1. Becaule it is a declarative law.

2. Becaufe ufually alls of parliament {peaking thus gene-
rally, and not confining it to the perfon of that king, when the
law pafled, include bis fucceffor ; therefore the ftatute of 8 H. 6.
cap. 11. 23 H. 3. for Brewers, 27 H. 8. cap. 24. that were li=
mited to continue during the pleafure of our lord the king (m),
continued after that king’s death: Mich. 38 & 39 Eliz. Cro.
Eliz. 513. Lord Darcie’s cafe. The ftatute of 11 H. 7. ¢ 1.
of aiding our lord the king in his wars extends to the fuc-
ceflor (). Hill. 10 Fac. 12 Co. Rep. 109. M. 24 Elix. Moore

176,

() Dig. Liv. XLVIIL tit. 6. ad leg. name the king without the addition of
Ful. de vi publica, I. 7. Grot. de jur. bis beirs and Succeffors, xo H. 9. 7. b, is
Helli, Lib.11. cap. 18. 4. 8. is faid by Keble with relation to ¢ H. .

(k) For before the 25 E. 3. piracy was cap. 2. and not denied by the court, thag
petit treafon. Co.P.C.113, and tho this whqre a flatute limits zo0 continue fo long
eafe be quoted inthe 40 E. 3. yet it mult a5 7 Jhall pleafe our lord the king, it
be intended to have happend before the  continues in force, if no proclamation be
ftatute of 25 £°4. 5. becaufe piracy, not made to the contrary in the times of
buing enumerated therein among the that king or of any of his fucceffors,

fpecics of treafon, hasnever been counted (») This {tatute comes not up to the
treafon {ince that ftatute. Co. P.C. 8. point, becaufe the words of it are nor,
(1) #1de Co. P.C. p. 6. our lord the king, but, the king and

(i) OF thele ftatures ghc'ﬁrﬁ only is fovereign lord of this land for tle
fo limited s bur the o5 H. 8. cap. 4, fcft, rime being. Our author feems to have in.
¢ 14 and 27 M. 5. 640, 24. fell 1o only  tepded the Jryle tatuce of 12 H. 9. called

5 Piyning's
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176. Coke Litt. 9. b. (o). But the ftatute of 34 U 35 H. 8.
cap. 26. giving power to our faid lord the king to alter the
laws of Wales, died with him (p); yet in majorem cauntelam
it was {pecially repeald by the ftatute of 21 Fac. cap. 10.

2. The heir of the king is 2 king within this alt the
next moment after the death of his anceftor, and commenceth
his reign the {fame day the anceftor dies; and therefore the
compafling his death before coronation, yea before proclamas
tion of him, is a compafling of the king’s death, for he is
a king prefently vpon the anceftor’s death ; and the proclamas
tion or coronation are but honourable ceremonies (¢) for the
farther notification thereof: refolved t F4é. in the cafe of
Watfon and Clerk. Co. P. C. p. 7. ®

3. The queen regent, as were queen Mary and queen Eli
gabeth, is a king within this adt. (v) | B
4. A king de facto but not de jure ([), fuch as were H. 4.
H.5. H.6. R. 3. H 7. being in the aCtual pofleflion of the
Dd

Poyring’s alt, dpod which a& a doubt
was conceived, whether it extended to
theWucceffors of H. 7. for that the a&
fpeaks only of the king generally, and
not of his fucceflors : the chief juftices,
chief baron; attorney, and follicitor gene-
ral were of opinion, that the word king
imported his politic capacity, which ne-
ver dies ; and thereforé being fpoke in-
definitely, extended in Jaw to all his fuc-
ceffors, and was fo expounded by an Irip
a&t in the 3 & 4 Phil. & Mar. 12 Co.
Rep. 109.

(o) The cafe in Moore relates to fla-
tutes during the pleafure of the king :
the words are, “ Walmefley moved a
* queftion, whether the demife of the
“ king determines a ftature limited to
* continue during the king’s pleafure; and
“ the wliole court agreed that the demife
of the king determines his will.”

(p) The words of that ftatute, §. 119.
are, “* That the king's moft royal majefly
Y fball andmay, Xc. as tolris moft excellent
“ awifdom and difererion fball be thought
* convenicnt s and alfotomake laws; &c. at
** bis majefly’s pleafure.” It was refolved
by the jultices Hil. 5 Fac. 12 Co. Rep.
48. that thls was a temporary power,
and confined to the perfon of king Hen-
#y VUL PidePlowder 146.b. §¢. 458. 4.

-

[ 1

crown

(¢) The coronation is fomething mhoré .
than only an honourable ceremony, for it
isafolemnengagement togovernaccording
to law; which was always required by
the antient confttution of the kingdom.
Bromptor {peaking of the coronation of
W.1. fays the archbithop of York per-
formed the office, Ipfumque Gulielmum
regem ad jura ecckefie Anglican® tuendsz
& confervanda, populzmgue Suum refle
regendum, & leges reftas flatuendum
Jucrament folemniter adftrinxit 5 and
Bract. Lib. 111. tap. 9. fays that the
king of England debet in coronatione fua
in nomine Fefu Chrifti preftito facra-
mento hec tria promitteve populo fibi
Jibdito; &c. See alfo 1 BV, & M. cap. 6.

(r) Vide Co. P.C. p. 9. This appears
by the declarative law in favour of queen
Mary; t Mar. cap. 1. fff. 3. '

(/) This diftin&ion, which with re-
{pe¢t to the kingly office was never knowti
in our law before the ftatute of 1 E. 4.
feems to have been purpefely invented to
ferve the turn of the houfe of Zurk
nor do I find any fuch diftin&ion ever
mentiond or fuppofed in any of our ane
tient law-books, fave only in Bagors
cafe, 9 E. 4. 1. b. cited by our auther
2: 61. for the doubr conceived by Myrk~
bam, 4 E. 4. 43. 4. concerning the au-

uthgrity
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crown is a king within this alt, fo that compafling his
death is treafon within this law; and therefore the 4 E. -.

thority of coroners chofen in the time
of H.'6. was not founded (as fome have
fuppofed) on H. 6. being only king Je
fafto, but on another point, viz. whe-
ther the demife of the crown did not
determine the power of coroners, as it
does the commiffions of judges and o-
ther commiffioners ; and as to Bagor’s
cafe, if carefully confiderd, it will but
little ferve the purpofe of fuch a di-
flintion, for the principal point in that
cafe was concerning the validity of let-
ters patent of denization granted to Ba-
got by H.6. whetherethey were void by
the a& of 1 F.4. fet forth in the plead-
ings; this point was not argued by the
judges, but by the ferjeants and appren-
tices. 9 E. 4.2.4. it will therefore be
neceflary to diftinguith the difcourfe of
the counfel from the refolution of the
court.

Bagor’s counlel afferted, * That all
judicial aéts relating to royal jurif-
¢ dition, which were not in diminution
“ of the crown, tho done by an ufurper,
* would neverthelefs bind the king 4e
¢ jure upon his regrefs, that H. 6. was
not merely an ufurper, the crown ha-
“ ving been entailed on him by parlia-
* ment, that Bagor’s denization was an
“ advantage to the prince on the throne,
“ for the more fubjeéls he had, the bet-
“ ter it was for him; and they likened
‘ it to the cafe of recoveries fuffered in
¢ a court-baron, while the diffeifor was
‘“ in pofleflion, which would continue in
“ force notwithftanding the re-entry of
“ the diffeifee.”

This was all that could be expefted
for them to fay, confidering that E. 4.
was then on the throne, and they were
obliged to admit, that-grants of the re-
gal revenue made by H. 6. were void a-
gainit E. 4. becaufe the alt of parlia-
ment of E. 4. which declared H. 4. H.5.
and H. 6. ulurpers, vefted in E. 4. all fuch
manors, caftles, bonors, liberties, fran-
chifes, reverfions, remainders, &c. and
all bereditaments with their appurte-
nauces, whatfoever they were, in England,
Wales and Ireland, and in Calais, g5 king
Richard IL had on the feaft.of S:. Mat-
thew the rwenty-third year of bis reign
an right of the crown of England aud

3

(13

[ 1

20. 4.

lovdbip of Ireland: all mefne grants there-
fore of fuch manors, &c¢. were by this
at indifputably defeated.

The counfel on the other fide obje&ed,
“ That the letters patent of denization
¢ were void, for that the king ought
¢ not to be in a worfe condition than a
“ common perfon ; and that if a com-
“ mon perfon were diffeifed and re-en-
“ tred, his re-entry would defeatall mefne
¢ alts; and that therefore E. 4. being
“ in by defcent from king Richard, and
¢ this a&t being but an afirmance of the
“ common law, his regrefs would avoid
¢ all afts done by the ufurper, for which
“ reafon provifion was made in that alt
“ for grants of wards, licences of more,
“ mains, charters of pardon and judicial
“ afls, but no pravifion was made foz
¢ grants of denization ; that the patent
“ in controverfy was to the difadvantage
“ of the king, fince it was not reafon-
* able, that fuch an alien fhould be
“ made his fubje@ againft his will
“ for by the fame reafon H.6. might
“ have made twenty thoufand Fremch-
“ men denizens; that if a league was
‘“ made between H. 6. and another king,
* jt would not bind E. 4. and yet fuch
“ league is intended for the advantage of
* the realm; that an exemption granted
“ by H. 6. from being put upon juries
in affifes, &c. would now be void.”
Here Billing the chief juftice inter-
poled and faid, Tdonoz agree 1o this ; he
added, * Ir pertains 1o every king by rea-
“ fon of bis qffice to do juftice and grace,
“ quftice in executing rthe laws, &cs
“ gnd grace in granting pardon to fe-
“ Jous, and fuch legitimation as this is.”
Yelverton feemed at firft to think that
the denization was void, not becaufe the
regrefs of E. 4. avoided all mefne aéts
done by H.6. but becaufe the a&t of
1 E. 4. refumed all liberties and fran-
chifes; and denization being a lilerty
was therefore refumed.

The caufe was adjournd, during which
time it was abated by the death of Swi«
renden one of the plaintiffs; a new aft
fife was brought by Bagot, and the fame
matter was pleaded as before ; the affife
was taken, and the verdi& was in favouz
of Bagot 9 E. 4. 5. the defendant’s counfel

moved

<«
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20. 4. (¢), a perfon that compafled the death of H 6. was
attainted for that treafon in the time of the rightful king ;
but had it been an a&t of hoflility in affiftance of the right-
ful heir of the crown (*), which afterivards obtained, this had.
not been treafon, but ¢ converfo thofe that afifted the ufur
per, tho in aftual poffeflion of the crown, have fuffered as
traitors, as appears by the ftatute of 1 E. 4. (1), and as was done

upon the afliftants of H. 6. after his temporary resadeption
of the crown in 10 E. 4. and 49 H. 6. | '

5. A king admitting by a& of parliainent his {on in con«
[forsium imperii, as was done by H. 2. whereby there was rex
pater and rex filius, only the father referved to himfelf the
lige homage or alligeance of his {ubjells, yet the fon aCtually
adminiftred the kingdom ; the father continued a king, and

toved in arieft of judgment, and Brion
(who was of counfel again{t Zzgor, and not
one of the judges) repeated the former ob-
{’e jon, that fince E. 4. was ‘n poffefiion

y remiitter; as coufin and heir of king Ri-
ghard, the patent of denization by H. 6.
who was bt an ufurper and intruder was
void. 9 E. 4. ir. But the juftices faid;
that they had conferd upon all points of
this cale with the juftices of the common
pleas, and they were all of opinion, that
thofe matters were not fufficient to arreft
judgment ; and accordingly judgment was
given for Bagor 9 E. 4. 12. 4. abridged
in Br. Patents st. Denizen 3. Chartre
de Pardon 22. Exemption 4. Fudgment
42. F. Afefe 29. Denizen 1,

Froth this ftite of the cafe it appears;
that the queftion was entirely upon the
conftruétion of an 4t of parliament; and
not upon any maxims of common law 5
and tho it was faid; that that a& was an
affirmance of the commion law; yet that
was only the faying of counfe/; and un-
fupported by any bock-cafe or record :
fo that the diftinttion here taken by our
authot between a rex Ze falto and a rex
de jure being no way warranted by the
conftitution or common law of this king-
dom, all that is here faid by him on that
fuppefition muft fall to the ground.

(+) This cafe.is cited before by our
author 2. 61. but is fomewhat differently
related in Stow’s Annals, p. 418, S8¢ld.
Tles of Homour; cap. 5. p. 654

a treas

. (*) But who fhall take upon them td
determine who that is? Our author
therefore prudently addsy awhich afrer-
wards obtaind, for this is the moft ef-
fectual way of deciding queftions of this
nature ; but then by the fame rule, if
be Jhould not ebtain; fuch aét of hoftility
had been treafon, for it cennot be ima-
gined; that any prince in the aftual pof-
fion of the governident will fuffer his
own title to be difputed, nor indeed is it
fitting; that private fubjets fhould fet
themfelves up for judges in fuch an af-
fair; whole duty it is to pay a legal obe-
dience to the powers, that are in faét fet
over them ;5 for rhe powers, that be, are
ordaind of God. Rom. xiii. 1.

This ferves to fhew how idle the dis
flinétion is between a rex de jure and &
rex de fatlo, which is not only founded
on a precarious bottom, but alfo muft in
fa&t prove a diftin&tion without a diffes
rence; being equally ferviceable to all
fides and parties; and thus it was in res
gard of H. 6. and E. 4 who were both
of them by turns declared by parliament
to be rightful kings and ufurpers. . -

(1) This muft have been for alls bes
fore E. 4. firft obtaind the crown, and
therefore was wrong according to our
author’s own doClrine; becaufe; as he
fays below, even the rightful heir before
he has got poffeflion of the crown is no*
a king within the ftatute of 25 F. 3.
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a treafon committed againft him by his fon or any of his
{ubjelts’ was treafon within this act; and fo was the {on a king:
within this a&, as in reference to all but the father, a {ubors
dinate king, that had the jura imperii, as the king of Scots
was after his homage done to king Edward 1. and therefore
compailing his death by any of his fubjefts had been high
treafon within this aél, if it had been then made; for itis
miftaken in lord Coke’s P.C. p. 7. that H. 2. refighed his crown,
for he continued fhll rex de fatto & de jure, as Hoveden tells
us. Vide fupra cap. 10. | |

Having thus thewn who is a king within this a&, we {hall
the more eafily {fee who is not a king within this alt.

1. The right heir of the crown, during fuch time as the
ufurper is in plenary pofleflion of it, and no poffeflion
thereof in the heir, 1s not a king within this a&; {uch was
the cafe of the houle of Yvrk during the plenary poffeflion of
the crown in H 4. H. 5. H. 6. but if the right heir had once
the pofleflion of the crown as king, tho an ufurper hath gote
ten the pofleflion thereof, yet the other continues his ftyle,
title and claim thereunto, and afterwards re-obtains the full
pofleflion thereof, a compafling the death of the rightful heir
during that interval, is a compafling of the king’s death within
this alt, for he continued a king ftill, guaf in pofleflion of
his kingdom ; this was the cafe of E. 4. i that {mall inters
val, wherein H. 6. resobtaind the crown, and the cafe of E, 5.
notwithftanding the ufurpation of his uncle R. 3.

2. If a king voluntarily refign, as {fome in other countries
have done, and this refignation admitted and ratified in par-
Lament, he is not afterwards a king within this a&t () ; but
we never had fuch an example in England, for that of R. 2.
was a conftrained alt, touching which and the depofition of
E. 2. 1 thall not fay farther, for they were alts of great vio=
fence and oppreflion.

. 3 Only

+ () The fame reafon holds in the cafe cafe of king Fames 1. who, tho not in

of a king, who is deemed by parliament words, yet by afts and deeds equally
to have abdicated, or by ations fubver- expreffive had renounced helding the
five of the conflitution virtually to have crown upon the terms of the conflitu.
renounced the government ; this was the  tion, .
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Only thus much is certain, that altho E. 2. had a kind of
pretended depofing, and his fon E. 3. took upon him the
kingly name, and office, yet in the opinion of thole times
E. 2. continued, as to fome purpofes, his regal charalter, for
in the parliament of 4 E. 3. Morsimer, Berisford, Gurney, and
others had judgment of high treafon given againft them for
the death of E. 2. after his depofition. |

Neither was this judgment grounded fimply upon that old
opinion in Briton (x), that killing of the king’s father was
treafon ; for, tho in fome parts of that record, as in the
judgment of the lords againft Mortimer, the words are,
Touchant le mors [eignewr Edward pere noftre [eigneur le rop,
qge ore ¢ft,-=~countes, barons,  peres, come jugges de parlement,
agarderens O adjuggerens le dit Roger, come tretor & enemy
de roy &5 de realme, feuft treine & pendu; yet in other parts
of that roll of parliament he is ftyled at the time of his murder
feignior lige, and fometimes rex, asm. 6. The lords make
their proteftation, that they are not to judge any bur their
peers ; yet they declare, that they gave judgment upon fome,
that were not their peers, in refpect of the greatnels of their
crimes ; et ce per enchefon de murder de feigneur lige, ¢5c. and
in the arraignment of Thomas lord Berkele for that offenfe,
the words of the record are, Qualiter fe wvelit acquiesare ds
morte ipfius domini regis, who pleaded, Quod ipfe de morte ipfius
domini vegis in nullo eft inde culpabilis ; and the verdi&t, .s it
was given in parliament 4 E. 3. #. 16, and the record 1s,
Quod predictus Thomas in nullo eft culpabilis de morte predicti
domini regis patris domini regis nunc 5 1o that the record ftyles
him rex at the time of his death, and yet every one ac-
quainted with hiftory knows, that his fon was declared king,
and took upon him the kingly office, and titde upon the
twenty-fifth, or, according to Walfingham, the twentieth of Fs-
muary ; and E. 2. was not murdered till the twenty-firft of
September following.

I have been the longer in this inftance, tho it were before
the making of the ftatute of 25 E. 3. when treafon was de-
cermined according to the common law, that it may appear,

Ee that
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that this judgment was not fingly upon this account, that he
as father to king E. 3. but that notwithftanding the format
depofing of him, “and that pretended or extorted refignation
of the crown mentiond by the hiftories of that age, yet they
fHill thought the character regins remaind upon him, and the
murder of him was no lels than high treafon, namely the
killing of him, who was ftill a king, “tho deprived of the acs
tual adminiftration of his kmodom | .

. The hufband of a queen regent is not a king within

this laW' for the queen ftill holds Rer {overeignty entlrely, as
if the were fole: vide 1 Mar. cap. 2. [eff. 3. and for the re-
medy hereof there was a {pecial temporary act made enaét-
ing and extending treafon as well to the compafling of .the
death of king P/le/p of Spain hufband to queen Mary, as of
the queen, and for the making of other acts againit the king,
as againft the queen, within the compals of high treafon; du-
ring the continuance of the marnage between them. 149 2
Phil. & Mar. cap. 10. {o that it {feems, tho the hufband of a
queen regent be as near to him; as the wife of a king reg-
nant, the ftatute of 25 E. 3. declaiing the compafling of the
death of the king’s wife to be treafon, did not extend to the
hufband of a queen regent. ()
4. A provex, viceroy, cuﬂos vegni, OF Juﬂztzm ius Anglzae, which
impost in {ubftance the {fame office, ViR the king’s lieutenant
in his abfence out of the kingdom, is not a. kmg within this
act (z), tho his power be very great, and all commiffions,
writs, and patents pafs under his teﬂe; and the fame law’is
touching the lord lieutenant or juffitiarius Hibernie or his de-
puty. Vide (latus. Hibernis.

Rot. Parl. 31 H. 6. n. 38 & 39. Richard duke of Tork
by the king’s letters putent, and by confent of parliament
‘was conftituted protettor & defenfor regni, & ecclefie Anglica-
n, ' confiliarius vegis principalis, till the full age of the
prince, or till dliChal ged of that employment by the king in

parham nt, by the confent of the lords {piritual and tempo-

“raly tho thzs were a high office, and exceeded much the

power of a protector of the king during his minority, fuch

2 as
(3. Co. P.C. 2.6, 7. (2) Co.P.C. p.8.
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as were the earl of Pembroke to H. 3. and the duke of Somer-
fot to E. 6. yet this proteftor was not a king within this
thatute. ’

IIL I come to the third divifion, what thall be fuid" com-
paffing or zmdgmm of the death of the kmg, queen, or
prince. :

The words compafs or imagine are of a great latitude.

1.- They refer to the purpofe or defign of the mind or will,
tho the purpofe or defign take not effect.

2. Compafling or imagining fingly of it {felf is an internal
a&, and without fomething to manifeft it could not pof-
ﬁbiy fall under any judicial cognizance, but of ‘God alone ;
and therefore ‘this ftatute requires fuch an overt-act, s may
vender. the compafling or imagining capable of a trial and
{entence by human judicatories.

And yet we find that-other laws, as well as ours, make
compafling or confpiring the death of the prince to be crimen
Lefe majeftaris, tho the effett be not attained.

Ad legem Juliam majeffatis in Codice (4) in the law of Hono-
rius and Arcadius, Qyzfqms civin militibus, vel privatis, vel bar
baris fccleftam inierit fationem, wel factionis ipfius fufceperis [a-
cramentum vel dederit, de mece etiam ‘virovum illuftrium, qui
confiliis & confifborio noftro inter[unt, [enatorum etiam, (nam &
ipfi pars corporis nofbri funt) wvel cujufliber poftremd, qui nobis mi-
litat, cogitaverit, (cadem enim [everitate wlzmmem [feeleris, qua
effetum, puniri jura voluerunt) ipfe quidem, wutpote majeftatis
veus, gladio feriasur, bonis ejus omnibus fifco noftro additis.

A bare accidental hurt to the king’s perfon, in doing a
Tawful a&t, without any defign or compafling of bodily harm
to the king, {feems not a compafling of the king’s death
within this act.

Walter Tirrel by command of William Rufus thot at a deer;
the arrow glanced from an oak, and killed the king; Tirrel
“fled, but this being purely acc1dental without intention of
domc the king any harm, hath been held not to be a com-

qﬁincr of the king’s death. Co. P. C. p. 6. Paris & Hoveden
anno uls. Willielmi feczma’z.

| Calculating
.. (o) Lib. IX. 2. 8.1 5. pr.
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Calculating of the king’s nativity, or thereby or by witch-
craft, . fecking to know, and by exprefs words, writing,
¢Jc. publithing and declaring how long the king fhall live, or
who fhall fucceed him, or “advifedly or malicioudly to that
intent uttering any prophecies, {eems not a compafling of the
king’s death within the ftatute of 25 E. 3. (§), but was made
felony during the life of queen Elizabeth by 23 Eliz. cap. 2.
and before that was only punithable by fine and ranfom. Co.
P.C. p. 6.

Comipafling the death of the king is high treafon (¢), tho
it be not effetted ; but becaufe the compafling s only an alt
of the mind, and cannot of it felf be tried without {ome
overt-a&, to evidence it, fuch an overt-alt is requifite to
make fuch compafling or imagination high treafon. De guo
infra.

IV. Therefore as to the overt-aét in cale of compafling the
death of the king, queen, or prince.

1. Tho the words in the ftatute of 25 E. 3. and be provae
bly thereof astaint by open deed, &c. come after the claufe of
levying of war, yet it refers to all the treafons before-mentiond,
vig. compafling the death of the king, queen, or prince. Co.
P.C. 6. 12. and therefore what is faid here concerning the
compafling of the death of the king is applicable to queen
and prince.

And therefore in an indi¢tment of treafon for compafling
the death of the king, queen, or prince, there ought to be
{et down both the treafon itfelf, viz. Quod proditorie compaffa-
vit & imaginatus fuit mortem O deftructionem domini regis,
& ipfum dominum regem interficere, and allo the overt-alt, &
ad illam nefandam & proditoriam compafJationem 5 propofitum
perimplend’, and then fet down the particular overt-a&t cer-
tainly and {ufficiently, without which the indi¢tment is not
good. Co.P.C. p.12.

2 2. If

(2) Even before that flatute, vis, Hil. only de felonia & maleficio, and were all
18 E. 2. Ror. 24. rex coram rege, there acquitted by the jury.
was aninftance of feveral perfons charged (¢) Infomuch that where the king is
with endeavouring to compafs the king’s actually murdered, it is the compafling
death by necromancy by making his i- his death, which is the treafon, and not
mage in wax, &¢. yetthey were appeald thekilling,whichisonly anovert-a&. Kel,8.
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2. If men confpire the death of the king and the man-
ner, and thereupon provide weapons, powder, harnefs, poi-
{on, or fend letters for the execution theteof; this is an overts
at within this ftatute.  Co. PG p. 12,

3. Tho the confpiracy be not immediately and direCtly
and exprefly the death of the king, but the confpiracy is of
{omething, that in all probability muft induce it, and the
overt-alt is of {uch a thing, as muft induce it; this is an
overt-alt to prove the compafling of the king’s death, which
will be better explaind by the inftances themfelves, and
therefore.

4. If men confpire to imprifon the king by force and a ftrong
hand, ’uill he hath yielded to certain demands, and for that
purpofe gather company or write letters, this is an overts
at to prove the compalling of the king’s death, for it is in
eftet to defpoil him of his kingly government, and {o ad-
judged by all the judges in the lord Cobham’s cafe, 1 Fac. (d) and
in the cafe of the earl of Effex, 43 Eliz. (¢). Co. P.C. p. 12.
But then there muft be an overt-act to prove that conipiracy
to reftrain the king, and then that overt-act to prove {uch a
defign is an overt-alt to prove the compafling the death of
the king.

But then this muft be intended of a confpiracy forcibly to
detain or imprifon the king; and therefore, when in the
time of R.2. in parliament a commiflion was fomewhat
hardly gotten from the king, which feemed to curb his pre-
rogative too much, the anfwer of the judges to the general
queftion, “ Qualem ponam merentur illi; qui compulerunt five
“ arlkdrunt vegem ad confentiendum dict  flarus’  ordination’
“ I commiffion’ ! ad quam queftionem unanimiter refponde
““ vunt, quod [unt, ut proditores, merito punicndi, Rot.Parl. 11
“ R.2.(f).” was too rafh and inconfiderate, and for which the
judges themielves were condemned as traitors, as before is
thewn (g); for compulerunt and arétaverunt may have a dou-
ble conftruttion, either it may be intended of an «Ctual force
uled upon the perfon of the king, as by reftraint, imprifon-

F{ . ment,

(4) State Trials, Vol. 1. p. 206. (f) Staté Trials, Vol. 1. p. .
(e) Stare Triz's, Vol L p. 199, . (8) cap. 11, p. 94 -+
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ment, or injury to his perfon, to enforce his confent to that
commiflion; and then 1t had not differd from the execrable
treafon of the Spencers, who declared, that fince the king
could not be reformed by fuit of law, it ought to be done
per afpertee, for which they were banithed by two alts of
parliament (h). vide 7 Co. Rep. fol. 1 1. in Calvin’s cafe. 2. O
it might be intended, not of a perfonal compulfion upon the
king, but by not granting fupplies, or great per{uafion of
importunity; and then it could not be treafon ; the latter
whereof was the only compulfion or arltation, which was
ufed for the obtaining of that commiflion.

And therefore the judges, that delivered that opinion, were
inexcufable in their decifion of treafon under fuch ambiguous
and large expreflions of compulerunt & arétaverunt ; and tho
the parliament of 11 R. 2. was repeald by 21 R. 2. yet that
again was repeald 1 H. 4. cap. 3.

5. A condpiring to depole the king, and manifefting the
{ame by {fome overt-all, is an overt-act to prove the compai-
fing of the death of the king within this alt of 25 E. 3. vide
1 Mar. B. Treafon 24. (i). Co.P.C. p. 12.

It is true, that by the ftatute of 21 R. 2. Ca 3. it was
enacted, Thar every man that compafleth or purpofeth the death
of the king, or to depofe him, or to render up his homage liege,
or be that raifeth people, and rideth againft the king to make war
within bis realm, and of that be duly attainted, and adjudged in
parliament, [ball be adjudged as a traitor of high treafon againft
the crown ; -and this alt is particularly repeald by the ftatute
of 1 H. 4. cap. 10. as a great nare upon the fubjet; for it
is recited, that by reafon thereof no man knew how be ought ro

bebave himelf, vo do, [peak, or fay for doubt of fuch pains of treafon.

4

(b) One in'the reign of Edward I1.
called Exilium Hugonis ke Spencer 5 and
the other iz anno 1 Edward 111, cap. 1.

(i) Broke makes this guere : * Quaere
“ del depriv’, car bome poet depriver,
% & uncore intende null morte, & pur
“ ceft caufe un flatute fuir ent fait tem-
% pore H.8. & E.6. Nota.” The fta-
tutes here referd to are 26 H. 8. cap. 13.
by which it was made high treafon < 70
“aify or defire by words or writing,
“ or to imagine, invent, or attempt to

Pot

“ deprive the kiyg, the queen;, or their
‘““ beirs apparent of the digniry, title, or
“ name of their royal eftares” And
1 E. 6. cap. 12. by which it was made
highly penal (for the third offenfe high
treafon) 70 compafs or imagine by open
“ preaching, exprefs awords or fayings,
““ 20 depofe or deprive the king, bis beirs,
“ or fuccelfors, kings of this realm from
“ his or their royal eftate or titles to or
“ of the realin aforefaid.
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But the true reafon was not in regard of the four points
themfelves, for many of them were treafons within the fta:
tute of 2 5 E. 3. but that, wherein the a of 21 R. 2. varied from
thealtof 25 E. 3. were thefe: 1. That the compafling to levy
war is made treafon by the ftatute of 21 R. 2. whereas the
levying of war only was treafon by 25 E. 3. Again 2dly,
Tho compafling the death of the king was treafon within the
letter of 25 E. 3. and compafling to depofe him was an evi-
dence or overt-act of a compafling of the king’s death within
the meaning of the alt of 25 E. 3. yet both required an overts
alt. The ftatute of 2 1 R. 2. makes the bare purpofing, or com-
pafling, treafon, without any overt-act ; and tho it reftrain
the judgment thereof to the parliament, yet it was too dan-
gerous 4 law to put mens bare intentions upon the judgment
even of parliament under {o great a penalty, without {fome
overt-act to evidence it : this was one reafon of the repeal of
the treafons declared by the ftatute of 21 R. 2. but this was
not all, for in that parliament of 21 R. 2. the refolutions of
the judges to the queftions propounded by the king are entred
at large, and received an approbation not only by the fuffrage
of {fome other judges and {ferjeants, but by the ftatute made
in the {ame parliament, as appears at large by the ftatute of
21 R. 2. cap.12. '

And therefore, wholly to remove the prejudice that mighe
come to the king’s fubjes by thofe rafh and unwarrantable
refolutions, the ftatute of 1 H, 4. Ca. 10. was made, redu-
cing trealons to the ftandard of 25 E. 3. and the entire
parliament of 21 R. 2. alfo repeald as appears t H. 4.
Ca. 3.

6. Regularly words, unlefs they are committed to writing,
are not an overt-a¢t within this ftatute. Co. P.C. p. 14. (k) ;
and the realon given is, becaufe they are eafily {fubjelt to be

miltaken,

(k) Vide Co. P.C. p. 38, 140. The pal-
fages quoted 8. P.C. 2. b. from Bration
and Briton, only defcribe the form of
the accufation, but are far from proving
that words alone were, in the opinion ot
thofe writers, a fufficient evidence of
trcafon ; but if they were fo at common
law, yet it does not follow, that they
would be fo by the flatute of 25 E. 3.

which exprefly requires the proof of an
overt-at, and confequently difallows the
evidence of bare words, for werds and
alts are contra-diftinguifhed from each
other. See Co. P. (. 14. in margine.
The preamble of 1 Marie, cap. 1. sefx.
makes it matter of complaint, zhas wany

bad for words only fuferd foameful
death. ‘
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miftaken, or mifapplied, or mifrepeated, or mifunderftood
by the hearers. (/) |

And this appears by thofe feveral alls of parliament,
which were temporary only, or made fome words of a high
nature to be but felony. Co. P.C. cap. 4. p. 37. The ftatute
of 3 H.7. cap. 14. makes confpiring the king’s death to be
felony ; which it would not have done, i the bare confpiring
without an overt-at had been treafon.

* 26 H. 8. cap. 13. malicious publithing by exprefs writing
or words, that the king were an heretic, {chifmatic, tyrant,
infidel, or ufurper, enalted to be high treafon. (m)

1 E. 6. cap. 12. If any perfon or perfons do affirm or fet
forth by open preaching, exprefs words or {ayings, that the
king, his heirs or fucceflors, is not, or ought not to be {u-
preme head of the church of England and Ireland ; or is not
or ought not to be king of England, France and Ireland ; or
do compafs or imagine by open preaching, exprefs words or
{ayings to depofe or deprive the king, his heirs or {ucceffors
from his or their royal eftate or titles aforefaid, or do openly
publith or fay by exprefs words or {ayings, that any other
perfon or perfons, other than the king, his heirs or {ucceflors,
of right ought to be kings of this realm ; every fuch offen-
der being convilted for his firft offenfe thall forfeit his goods,
and be imprifoned during the king’s pleafure ; for the {fecond
offenfe fhall lofe his goods and the profits of his lands du-
ting life, and fhall {fuffer imprifonment during life ; and the
third offenfe is made high treafop.

But ‘if this be done by writing (#), printing, overt-deed
or act, tlien every fuch offenfe is high treafon by the a&t of
25 E. 3.

4 | So

(1) This is one but not the only rea-
fon, for another reafon was, becaufe men
in a paffion or heat might fay many
things, which they never defigned to do
the law therefore required, that in a cafe
of {o nice a nature, where the very in-
tention was fo highly penal, the reality
of that intention fhould be made evident
by the doing fome a& in profecution
thereof.

(i2) This fame ftatute makes it high
treafon to wifh or defire by words or

writing to deprive the king of his dignity.

(22) This is faid by lord Coke, P.C. 14.
and in Sidney’s cafe, State Tr. Vol, 111.
2.733. it is faid foribere eft agere 5 quaere
tamen, for if our author argues rightly,
that words were not treafon by 25 £, 3,
becaufe there needed new alts to make
them fo in particular cafes afterwards,
the fame argument holds good with re-
fped to writing, efpecially if not pub-
lithed ; for there were alfo new aéts to
make that treafon,
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So much of this alkt, as concerns any thing in derogation
of the papal fupremacy, is repeald by the ftatute of 1 & 2
Ph.3& M. cap. 8. And {o much, as concerns treafon, farther
than it ftands fettled by 25 E. 3. is repeald by the ftatute of
1 Mar. cap. 1. Sefl. 1. But the reft of this alt, that concerns
only mifdemeanors, ftands perpetual, as it {feems. ’

By 1 & 2 P& M. cap. 9. Prayers by exprels words, that
God would fhorten the queen’s days, or take her out of the
way, or fuch like malicious prayer, amounting to the fame
effett, made treafon; but if perfon penitent upon his ar-
raignment, no judgment to enfue (0); the like provifion is
made during the queen’s life by 23 Eliz. cap. 2.

1 2 P.U M. cap. 10. Compalling to levy war againft
the queen, or to depofe her or the heirs of her body, and
malicioufly, advifedly and direltly uttering {fuch compafling
by open preaching, exprefs words or fayings; and alfo af-
firming by preaching, exprefs words or fayings, malicioufly,
advifedly and direltly, that the queen ought not to be queen
of this realm, is punifhable by lofs of goods, and chattels,
whole profits of the offender’s lands during life, and perpetual
imprifonment ; and the fecond offenfe is made high treafon ;
but it this be done by writing, printing or overt-act, then
it is made high treafon.

t Eliz. cap. 5. the fame a&t almoft verbarim for the fufety
of queen Elizabeth and the heirs of her body. |

By 13 Elig. cap. 1. Compafling the death or bodily harm
of the queen, or to deprive her of the imperial crown, or
to levy war againft her; and fuch compafling, maliciouly,
exprelly or advifedly uttered or declared by printing, wri-
ting, cyphering, {peech, words or fayings; and alfo malici-
ous, advifed and dire¢t publithing and declaring by exprefs
words or fayings, that fhe ought not to be queen, that
the is an heretic, {chifmatic, tyrant, infidel or ufurper, is
made high treafon in the principal, procurers and abettors. (p)

Gg - 14 Eliz,

(o) This laft claufe extended to fuch (p) ¢ The indiftments and attainders
only, who had been guilty during that  of treafon by force of this ftatute are
feflion of parliament, for the aét had & * not more to be follow’d ; becaufe the
retrofpedt to the beginning of the {Lfion. ¢ ftatute, which m:de them good, is

expired.”™
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14 Eliz. cap. 1. Compalling to take, or detain, or burn
the queen’s caftles, and fuch compafling declared by any exs
prefs words, {peech, act, deed or writing, is made felony ;
but the actual taking, or with-hloding, or burning them, is
made treafon. -

13 Car. 2. cap, 1. Compafling the death of the king
any bodily harm tending to his wounding, imprifoment or
eftraint, or to depofe him, or to levy war againft him, or
to fhir foreiners with force to invade the kingdom, and fuch
compafling declared by printing, writing, preaching or ma<
licious and advifed {peaking, is made high treafon : publiths
ing or affirming the king to be an heretic or a papift, or that
he endeavours to bring in popery ; or inciting the people by
writing, printing, preaching or other {peaking to hatred of
his majefty or the government, difables to hold office. (g)

By all which it {feems, that regularly, 1. words of thems
{elves cannot make high treafon ; 2. words of themfelves are
not a fufficient overt-at within the ftatute of 25 E. 3. to
ferve an indiétment of compafling the king’s death.

And with this agtees that notable cafe of Mr. Pyne in Croke’s
reports, T. 4 Car. (r), the words of which are thefe, “ Upon
“ confideration of the precedents of the [latutes of treafon is
was refolved by the [even judges there named, and [o certified to
his majefty, that the [peaking of the words there mentiond, tho
they were as wicked as might be, were not treafon; for they
refolved, that, unlefs it were by fome particular flatute, no
words will be treafon; for there is no treafon at this day,
(iz. 4 Car. 1.) but by the farute of 25 E. 3. for imagining
the death of the king, &c. and the indictmens muft be framed

5  upon

or

11
144
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114
14
(14

114

™

« expired.” Co, P. C. p.10. in the mar-

queens of this realm by authority of pars
gin.

liament are not able to make laws of fuf-

(¢) No penaltiesare to be incurd by this
a&, unlefs the prefecution be within fix
months next after the offenfe committed.
Sce allo the 4 Auwn. cap. 8. and 6 Ann.
cap.7. whereby it is made high treafon to
declare by writing or printing, that the
qucen is not lawful or rightful queen, or

that any other l}mron hath right to the

etown otherwife than according to the
«#s of fettlement, or thir the kings or

ficient force and validity to bind the de-
fcent of the crown : perfons who declare
the fame by preaching or advifed fpeak-
ing incur a premunire; but no profecu-
tion to be for words {poken, unlefs infor-
mation be given upon oath before a
juftice of peace within three days after,
and the profecution be within three
months after fuch information. x
(r) Cre. Car, £as.



Jg' e eas

Hiftoria Placitorum Coron.c.

11§

upori one of the points in thas flatute 5 and the words [poken
there cdn be bur evidence 1o difcover the corrupt héart of him,
that [pake them 5 but of themfelves they are not treafon, neis
ther can any indictmient be framed wpon them.”

Baker in his Chronicle, p. 229. tells us of two very hurd
judgments of treafon given in the time of E. 4. vig. that of
i‘letér Walker, dwelling at the fign of the crown in Chespfide,
who told his little child, if he would be quiet, he would
make him heir of the crown: the other of Thomas Burdesr (f);
who having a white buck m his park, which i his ablence
was killed by E. 4. hunting there, withed it horns and all
in his belly, that,counfelled the king to it ; whereas in truth
none counfelled him to it, but he did it of himfelf: for thele
words both thefe were attaint of high trealon, and executed:
tho Mirkhdm chiéf juficc rather chofe to leave his place, than
affent to this latter judgment. Fide indiCtment of treafon for
treafonable words. P. 3 H: 4. Rot. 4. &5 12. Wiltor’s cale and
Southe’s cale. (r) ‘

Therefore tho this be regularly true, that words alone
make not treafon or an overt«al, yet it hath thele allays
and exceptions:

(i:) That Words may expound an overt=at to make good
an indiftment of trealon of compaffing the king’s death,
which overt-alt poflibly of itfelf may be indifferent and un-
applicable to {fuch an intent; and therefore in the indi¢tment
of treafon they may be joined with fuch an overtsadt, to
make the fame applicable and expofitive of {uch a compaf-
{ing, as may plainly appear by many of the precedents there
cited. ()

(2.) That fome words, that are exprefly menacing the death
or deftruction of the king, are a {ufficient overt-act to prove

that

¢
(14

o

¢

o

¢

14
LY

(f) See Rapin's hiftory 1) anno 1478.
who mentions it in the fame manner ;
but it appears from the indictment in Cro.
Car. 120. that he was indicted for calcu-
lating the kinz's and prince’s nativity,
and declaring that they would not 1ve
long 5 and alfo for publifhing feditious
riiimes and ballads, altho this was not
treafon, and wis thercfore made felony

during queen Elizalerh’s life, by 23 Eliz,
cap.2. Co. P. C. p. 6.

(¢) Louth’s (not South’s) and Walton's
cafe are Trin. 3 H. 4. covam rege rot. 4.
and P. 3 H. 4. coram rege rot. 12. in
Sperhauck’s cale, who was alfo convitted
of trealon for fcandalous words.

(u) In Pyne’s cale,
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that compafling of his death, M. 9 Car. B. R. Crobagan’s cafe
in Croke(x), who being an Irifb prieft, 7 Car. 1. at Lisbon in Por
tugal ufed thefe words, ““ I will kill the king (innuendo domi-
“ num Carolum regem Anglic) if 1 may come unto bim,” and
in Aug. 9 Caroli he came into England for the {fame pur-
pofe (). This was proved upon his trial by two witnefles,
and for that his traitrous intent and the imagination of his
heart was declared by thefe words, it was held high treafon by
the courfe of the common law, and within the exprefs words
of the ftatute of 25 E. 3. and accordingly he wus convilted,
and had judgment cf high treafon; yet it is obfervable, that
there was fomewhat of an overt-aét joined with it, namely his
coming into England, whereby it feems to be within the for-
mer confideration, namely, tho the coming into England was
an act indifferent in itfelf, as to the point of treafon; yet it
being laid in the indi¢tment, that he came to that purpofe,
and that in a great meafure expounded to be fo by his mina-
tory words, the words coupled with the alt of coming over
make his coming over to be probably for that purpofe, and
accordingly applicable to that end.

To {ay that the king is a baftard, or that he hath no title
to the crown, is held high treafon. M. 5 Fac. Yelvers. 197.
‘Blanchflower’s cale, &' ibidem Hill. 8 Fac. Berisford’s cafe. ()

P. 13 Fac. B.R. (a) Fohn Owen alias Collins was indiCted of
treafon, for that he, intending the king’s death, falfo & ma-

5

(x) Cro. Car. 331,

() This cafe does by no means prove,
thar words alone are a fuificient overt-a&t,
for here were not only threatning words,
but alfo an a& done in order to put that
threatning in execution ; fo that, as our
author admits, it comes more properly
under the former head ; the relolution
therefore in Kelyng 13, that words are
2n overt-aff, which Is founded on this
cafe, muft fall to the ground. )

(=) This cafe is likewife reported Cro.
Fac. 275. and 1 Bulfl 147. but both the
cafes quoted here by our author were ac-
tions for fcandalous words, and the fingle

yint in judgment before the court was,
whether the words were actionable, and e-
venasto that Yelvertonand Croke in Berif

diriofe

Jord's cafe differd from the other judges;
fo that none of thefe cafes prove, that
bare words are an overt-alt of treafon
within 25 E4. 3. indeed where any one
not only utters words declaring his own
thoughts, but endeavours by promifes of
reward or other arguments to perfluade
another to kill the king, or the like,
this has been conftrued an overt-a& of
treafon, becaufe here is fomething be-
fides the words, here is an attempt to
draw another into the defign, and is as
much an overt-aét as an agreement or a
confultation bow to effcét it. Lord Sras”
ford’s cafe, State Tr. Vol HI. p. 208
Charnock’s cafe, StateTr. Vol IV. p, s%1.
2 Salk. 631. ‘ '
(¢) 1 Roll. Rep. 183,
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litiofe {pake thefe words of the king : The king being excom-
wmunicate by the pope may be lawfully depofed and killed by any
whatfoever, which killing is not murder ; and being demanded
by Hewry White, how he durft utter fuch a bloody and fear-
ful conclufion, Owen anfwered, The matter is not fo heinous, as
you fuppole, for the king being the lefs is concluded by the popé
being the greater 5 and it is all one as a malefaltor being cons
vicked by a temporal judge is delivered to execution, [o the king
being convicted by the pope may be lawfully (laughtered by any
whatfoever, for this is the execution of the [upreme [entence of
the pope, as the other is the exeewtion of the law : to this ins
dictment he pleaded not guilty ; and 1t was ruled to be high
treafon by Coke chief juftice and all the court; and being
found guilty he had judgment to be hanged, drawn and quar-
tered (). And here it was faid by the king’s attorney (c)
upon the evidence, and not denied by the court, 1. that the {tes
tute of 25 E. 3. as to compailing the king’s death was but an
affirmance of the common law. 2. That it is tréafon by the
laws of all nations; and therefore an embaflador for compafs
fing the king’s death fhall be executed here for treafon ; but
for other treafons fhall be remitted into his own country
to be tried. 3. That words of this nature {fpoken de¢ futuro
have been adjudged high trea{on prefently ; and therefore it
was there faid to be adjudged in the time of H. &. in
the cafe of the duke of Bucks, that thefe words were high
trealon, If the king fhould arreft him of high treafon, be would
ftab bim 5 (vide cale de duke Bucks, 13 H. 8. 11: b. 12. 4. where
there are other words alfo (¢); ) and in the cafe of another,
If Y. 2. will not take again queen Catharine as bis wife, be fball

Hh "ot

(2) Thefe words, tho very wicked and
of a mifchievous tendency, and there-
fore an high mifdemeanor, yet unlefs
accompanied with fome circumftances to
fhow, that they were made ufe of in or-
der to perfuade fomebody to kill the
king, cannot according to thc refolution
in Pync’s cafe amount to an overt-act of
high treafon, for they are not any aét at
all, and befides might be faid by a bigot-
ted papitl, in the heighth of his ignorant

zeal, without intending ot imagining the
death of the king.

(¢) Bacon.

(4) Thete was alfo fome®hat of an
overt-a&t joined with the words ; for be-
ing told by a monk, that he fhould be
king, and commanded to obtain the
good will of the commonalty, he was
accufed of giving certain robes for that
intent: this duke’s cafe was counted hard,
and his fate is lamented by the reporter.
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not be king (¢); and in the cafe of Stanley, Temp. H. 7. Thas
if Pierce Warbeck were vhe fon of E. 4. he would take part
with bim againft H. 7. (f)

And note, that king Fames had been long excommunicate
by the pope, and that every Maunday Thurfday the pope ex=
communicates all Calvinifts, &e. and all that have withdrawn
their obedience from the pope: Owen was executed accord-
ingly. Vide la. (¢) the whole judgment and particulars and
conlequence thereof. .

7. Thofe words, which being fpoken will not make an
overt-a&t to make good an indi€tment of compafling the king’s
death ; yet, if they are reduced into writing by the delins
quent either letters or books, and publithed (h), will make an o«
vert-a&t in the writer to make good fuch an indi¢tment, if the
matters contained in them import fuch a compaffing (i) Co.

P. C.p14.
Inftances of this kind are

many in 4 Car. Croke, ubi fu-

pra: but I fhall inftance particularly only in Williams’s cafe,

P. 17 %ac. B.R. (k)

(e) This was the cafe of Elizabeth
Barton, the holy maid of Kenz: the
words, as related by lord Zacon in his
hiftory of Henry VII. p. 134. were
thefe; *“ That if king Henry the eighth
“ did nor take Catharine bis wife again,
“ be fhould be deprived of bis crown,
““ and die the death of a deg.” She and
her accomplices were attainted of trea-
fon by a particular a& of parliament,
iz, 25 F. 8. cap. 12. upon which lord
Coke obferves Co. P. C. 14. that they
could not have been attainted of treafon
within 25 E. 5.

(f) Lord Bacon in his hiflory of
Henry VII. p. 134. reports, that the cri-
minal words, for which Stanley was ac-
cufed, were thefe 5  Thar if bhe was
“ fure, that the young man (Perkin War-
‘“ beck) were king Edward’s fon, be
““ avould never bear arwms againft him>
Upon which the hiftorian makes this
obfervation 5 “ T'his cafe [eems fomewhat
“ an bard cafe, both in refpelt of the
“ conditional, and in refpett of the other
“ avords, &e.--—--But (fays he) “ Some
writers do put this out of doubt ;5 for
they fay, thar Stanley did exprefly pro-
mife to aid Perkin, and fent bun fune
belp of treafure.”  And it appears by

2

Wil«
the record of Stanley’s indiétment quoted
in Cro. Car. p. 123. that he was accufed
not only of words, but of an exprefs
agreement and confpiracy to bring in
Peter Warbeck and make him king,
Nore, That the lord Bacon, whofe hiftory
is here quoted, is the attorney general
mentioned in Ower’s cafe,

(g) 1 Rol. Rep. 18s.

(h) In Peachand’s cafe quoted in Cro,
Car. 125. an unpublithed writing was
admitted in evidence as an overt-adt of
treafon : the like in the cafe of Col. Sid-
ney, State Tr. Vol.I11. p. 710. but both
thofe cafcs were unwarrantable ; as to
the firft it does not appear there was
any judgment, for the book fays it was
againft the opinion of many of the
judges, and the latter wes refolved at a
time of day, when the refolution of the
judgesin fuch an affair ought to be but lit-
tle regarded ; that judgment was accord-
ingly reverfed by aét of parliament 1 IZ.ES M1,

(1) As was Twyn's cafe, Kelyng 22,
for the report fays, that the people were
exhorted by that book to put the king
to death. State Tr. Vol 11. p. 524.

(k) This cafe (which feems a very hard
one) is reported 2 Rol. Rep. 88, and is
quoted Cro, Car. 125.
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Williams wrote a book, intitled Balaam’s Afs (1), in which
there were many things reproachful and dangerous to the king,
and among others, thas the king fhould di¢ anno domini 162 1.
and that the vealm [hould be deftroyed, becaufe it was antis
chriftian and the abomination of defolation: this book heé
inclofed and {ealed up in a box, and fent it to the king (s);
and for this he was indi¢ted and attainted and executed for
high treafon, wvide Co. P. C. 14. concerning words, where it is
{aid thus:  But if the [ame be [er down in writing by the dé-
“ linquent bimfelf, this is a [ufficiens overs-alt within this (fa-
“ tute,” And the {ame law it 1s, if it be et down in wris
ting by any other by his command or direction.

8. If there be an aflembling together to confider how
they may kill the king, this affembling is an overt-at to
make good an indi¢tment of compafling the king’s death.
This was drden’s cafe (n), 26 Eliz. and accordingly it was ru-
led Decem. 14 Caroli at Newgate in the cale of Tongé and o-
ther confederates. (o)

By my lord Coke’s opinion Co. P.C. 14. “ A confpiracy to
“ levy war is no trealon by the ftatute of 25 E. 3. till war
“ be levied;” and there have been feveral particular and
temporary acls, that make the confpiracy to levy war treafon, as
well as compafling the king’s death. And therefore he {aith,
“ That it hath been refolved 35 Eliz. that confpiracy to levy
“ war againft the king fhall not be faid an overt-a&, to
“ {erve an indi¢tment for the compafling of the king’s death,

becaufe the claufes concerning compafling of the king’s
death, and that of levying war, are diftin&t claufes, and
declare diftinét treafons ; and therefore the latter {hall not
be an overt-alt to ferve the former, becaule this were to

confound feveral clafles or membra dividentia of high
treafon.”

44
(41
44
(44
114

(44

And

(!) He wrote two books, one called

Balaaw’s Af3, and the other Speculum
Regale.

() In this cafe was firft broached that
famous doltrine, feribere eft agere. The
court went fo far as to declare it to be
their opinion, that if this book had been
found in his ftudy, it would have been
a {ufficient evidence of the treafon, for

which he was indiGted ; but this cafe
deftroys its own authority by going too
far, for they agreed it to be a clear
point, that bare words might amount to
treafon ; firange conftruétion of the fta-
tute of 25 E4. 3.

(n) Anderfou, parsl. p.1o4.

(o) Kelyng 17, State Tr. Vol. 11. £,
474
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And yet in the fame book p.12. the cafe of the earls of Effex
and Southampton 43 Eliz. are cited, which feem to contradiét that
opinion: the words are, “ Thar the faid carls intended to go
““ to the court where the queen was, axd to have token ber into
“ their power, and to have vemoved divers of Pev council, and
“ for that end did affemble a multitnde of people 5 this being
“ raifed to the end aforefaid was a [ufficient overt-at for com-
“ paffing the death of the queen;” which feems to contradict
what is ellewhere by him {aid. (p)

And he that thall read the proceeding againtt the duke of
Norfolk fet forth at large by Camden Eliz. fub amno 1572,
p. 170. U [equentibus, will find, that not only the confpiring
with a forein prince to invade this kingdom, and fignifying
it to him by letters, is an overt-alt to maintain an indi&ment
for compafling the queen’s death : but that the duke’s pur-
pole to marry the queen of Scotland who had formerly laid
claim to the crown of England, and fignitying it by lette:-
and all this done without the confent of the queen of Ey -
land, was held an overt-alt to- depofe the queen of Eng-
land, and to compafs her death; for if the queen of Scozs
claimed the crown of England, he, that married her, muit
be prefumed to claim it alfo in her right, which was not con-
fiftent with the {afety of the queen of England, and her title
to the crown; and altho this extending of treafon (as to this
point of marriage) by illation and confequence was hard (g);
yet the duke was convict and attaint of treafon generally upon
this indiment, tho there are likewife fome other crimes
charged in the indictment.

I will therefore fet down the refclution of the judges
166 3. touching thofe, that were affembled in Torkfbire at Far-
ley Wood (r), divers of whom were after indifted, and at-
tainted of high treafon for compafling the death of the king:

2 the

(#) 1 do not fee how this contra-  (g) According to lord Coke’s under-
difts whar is fa'd by lord Coke p. 14. ftanding of the flatute of =5 Edw. s
for here was an exprefs defign to put the it was not only hard but illegal, for by
perfon of the queen under a force 5 nay that flatute no one ought to be conw
it had proceeded farther than a defign, viéted by inferences or illations. Co. 2.
for there was a multitude affually affem-  p. 12.
bled for that end. Srare T, Vol. 1. p. = (r) Kelyng 19,

190.
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the refolution wus in thefe words, ax I have tranferibed it
verbatim out of a MS. of my lord keeper Bridgman then
chief juftice of the C. B. who was prefent at the conference,
Fuit agree per les juflices fur conference tonchant ceux, queux
affemble eux in Farley Wood in Yorkthire 1663, que fur
indiftment pur compaffing movt le voy overt fait poet eftre layd
in confulting a levyer gueive consre lui (que eft overt-at de [oy
mefme) I altual affembling, & levying guerre: Et ou Co.
P. C.14. dit, « Qe confpiracy a levyer guerre neft treafon, tan-
“ que foit levyed, & pur ceo neft overs-alt, ouw manifeft proofe
de compaffing mort le voy, car le parols font, (de eeo) 1. e.
compalfing mort le roy, I ceo foit a confounder le [everal
claffes, o membra dividentia:” Uncor le ley eft contra ; &
iffint fuit refolve per touts les juftices O councel de wvoy in Il
cafe des regicides, Venner, Tonge & Vane, (), ge fur in-
ditment de compaffing de mort le voy, confulting a levyer guer=
ve, ou altual aflembling de guerve fuzront evidence, & overt
faits provant compaffing mort le voy5 & ceo appeirt in Co.
P.C. 14. “ Si [ubject confpire ove forein prince de invader le
“ vealm, {5 prepare pur ceo per overt fait, ceo eft [ufficient
“ overt-aft pur mort leroy : Er ibidem p. 12. “ Le count de.
“ Eflex & South’ intended daler al court, & daver prife la
“ reigne en lour power, & remover afcun de councel, ¢ a ceo
«“ fine affembled multitude de people ; this being raifed for the
“ end aforefaid fuit fufficiens overt-alt pur compaffing de mors
“ le roy,” quenx 2 cafes font exprefe comrary al primer.

Fuit auxi agree, que fi un overt-aft foit lay en le endites
ment, & le proof eft dun autre overs-alt de mefme le kinde,
ou [pecics de treafon, ceo eff affets bone evidence.

I mutt confefs, that I could never aflent to this laft part
of the refolution, tho I know it was fo prallifed in crimi-
nal cafes in the ftar-chamber, for I have always thought
1. That the overt-at is an effential part of the indictment.
2. As it muft be laid, {o it muft be proved (¢); for other-
wile, if another alt than what is laid fhould be fufficient,

Ii the

(/). Kelyng 20, 21. no evidence fhall be given of any overt-
(1) Kclvig 8. is contra, however this a&, which is not exprefly laid in the in-
point is put out af all doubt by 7 W 3. di¢tmenr,
cap. 5. 5. 8. whereby it is provided, that

(4

©

6’

(1



122 Hi/ioz‘izz Placitorum Corone.

the prifoner would never be provided to make his detonia,
3. Thut more overt-alts than one may be laid in an indict-
ment, and then the proof of any of them {o laid, being :n
law {ufficient overtsalts, maintains the indi¢tment. 4. Thar
if any over-alt be fufliciently laid in the indi¢tment, snd
proved, any other overt-alts may be given in evidence to
aggravate the crime and render it more probable.

~ This refolution, as to the point of compafling the king’s
death, being the latter and of great weight, and more than
twice practiled (1), ought to out-weigh the opinion before
cited, and with this agrees the refolution of 13 Eliz. Dyer
298. b. in Dr. Storie’s cale, who confpired with a forein prince
to ‘invade this realm ; it was adjudged an overt-alt to make
good an indiétment of compafling the queen’s death (x). Vide
Anderfow’s Reports Placito 154. which was the cafe of Arden
and Somerville and others, who confpired the death of queen
Elizabeth, refolved by all the juftices, that a meeting together
of thefe accomplices to confult touching the manner of
effe(ting it was an overt-a&t to prove it, as well as Somer-
wille’s buying of a dagger altually to have executed it. Anders
fow’s Rep. Pars1. p. 104.

And yet this difference {feems to me agreeable to law, and
reconciles in {fome meafure both refolutions.

An aflembly to levy war againft the king, either to depofe
or reftrain, or enforce him to any a&t, or to come to his
prefence to remove his counfellors or minifters, or to fight
againft the king’s lieutenant or military commiffionate offi-

5

() But yet it does by no means follow
from thence, that this refolution is right
as to this point any more than as to the
other refolved at the fame time, which

et our author thinks to be wrong ; were
it 2 point of common law the repeated
refolutions of the judges is the enly way
to know what the law is, but where the
queftion arifes upon an at of parliament,
that is to be the rule for courts of juftice
to goby, of which theyare to judge accord-
ing to their ownreafon and underftanding,
and are not in fuch cafe tied down by for-
mer determinations any farther than the
reafons or arguments thereof appear con-
cutive, for judicandum eft legibus uon ex-

cers,

emplis. Co.P.C. 6. in margine. A bare
confpiracy to levy war is certainly not
treafon, and was i}c') adjudged in the cafe
of Sir fobn Friend ; but if it appear
upon evidence, that the defign was to kill
the king, or depofe him or imprifon him,
or put any force on him, and the levying
war was oenly the way or method made
ufe of to effet that defign, then it will
be an evert-aét of compafling the death
of the king; and this is the diftin&ion
taken by lord chief juftice Holz in Sir Fobn
Friend's cafe, Siare Tr. Vol 1V. p. 61z,
614.
(#,) See 2 Vent. 313.
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cers, is an overt-alt proving the compafling of the death of
the king ; for {fuch a war is direCted againit the very perfon
of the king, and he, that defigns to fight aganft the king;
cannot but know at leaft it muft hazard his life ; {fuch was
the cafe of the earl of Effex and {fome others.

- Burif it be a levying of a war againft the king merely
by interpretation and conftruftion of law, as that of Bur
ton (), and ethers to pull down all enclofures, and that of
the apprentices in London lately, to pull down all bawdy-hou-
fes (3), de quibus infra, this feems not to be an evidence of
an overt-alt to prove compafling the king’s death, when it is
fo difclofed upon the proof, or if it be {o particularly laid
1 the indi¢tment ; tho prima facie it it be barely laid as =
levying war againft the king in the indi¢tment, it is a good
overt-alt to ferve an indi¢tment of compafling the king’s
death, till upon evidence it fhall be difclofed to be ouly to
the purpofe aforefaid, and {o.only an interpretative or cons
ftrutive levying of war. And Burton’s cale 39 Eliz. {eems
to intimate as much, becaufe they took him to be indiftable
only upon the ftatute of 1 3 Eliz. cap. 1. for confpiring to levy
war againft the queen, whereas if this had been an overt-att
to prove the compafling of the death of the king, the fact
had been treafon within 25 E. 3. as furely it would have
been, if he had confpired to have raifed a war direltly 2
gainft the king or his forces, and aflembled people for that
purpofe, tho no altual war had been caufed by him.

But {uch a levying of war may in procefs of time rife
into a dire&t war againft the king ; as it the king fend his
forces to fupprefs them, and they fight the king’s forces ; and
then it may be an overt-alt to prove the compafling of the
king’s death, |

And thus far of compafling the king’s death.

Something I fhall add touching the compafling of the
death of the quecn, or prince, wherein I fhall firft confider,
what thall be {aid the queen, or their eldeft fon within this
1t 2. What a compalling of their death.

3 A
(3 Cos P. C. 10, (2) Kel =0,
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I. A queen dowager, namely the queen after the deathy
of her hufband, is not a queen within this 2&, for tho the
bear the title of queen, and hath many prerogatives anfwer-
ing the dignity of her perfon, yet ihf-: is not (his gueen) or,
as the other parts of the alt exprets it, (bis companion) it
muft be the queen confort, the king’s wife, and during the
marriage between them. .

2. The queen divorced from the king a vinculo matrimonii,
as for caufe of confanguinity, is not a queen within this alt,
tho the king be living : this was the cafe of queen Katharine,
who was firft mdrried to prince Arthur, and by him, as was
{aid, carnally known, and after his death married to prince
Henry, (afterward king Henry VIIL) by whom fhe had iffue
Mary, (afterward queen of England) and afterwards after
twenty years marriage was divorced caufa affinitatis, which
divorce was confirmed in the parliament 25 H. 8. cap. 22.

This was alfo the cafe of his {fecond wife queen 4une, who
was alfo divorced 4 winculo, and that divorce confirmed by
the ftatute of 28 H. 8. cap. 7. which neverthelefs was again
repeald in part by the ftatute of 35 H 8. ¢ap. 1. and in ef=
telt wholly by the ftatute of 1 Eliz. ¢ap. 3. and yet there is
one claufe obfervable in the a&t of 28 H. 8. that treafons
committed againft queen Amne, or the lady Elizabeth her
daughter, mefne between the marriage and that divorce
‘were punifhable, altho the divorce made a nullity of the
marriage ; and therefore there is a {pecial claufe to pardon all
{uch treafons, {o that the relation of the divorce, and {epara-
tion to diffolve the marriage ab initio, was not thought fufh-
cient to difcharge thofe treafons, without a {pecial pardon
difcharging the treafons committed againft them.

But we need not put the cafe of a divorce 4 menfi &7 thoro
caufa adulserii, becaule adultety by the king’s wife is high
treafon in her, and {o the cafe of a divorce cannot well
come in queftion, for the muft be executed for treafon. P. 28
H. 8. -Spilman’s Rep. (a). 33 H.8. cap.21.(b). Co.P.C. p.o.

5 Ou

II({S Ln the cale of queen Auze Blen. (1) In the cafe of queen Kotharine
wRard. . )
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- 1L Ou lour fitz eigne & beir. |
. At common law compafling thé death of any of the
king’s children, and declaring it by overt-alt was taken to be
treafon, Briton, ubi fupra; but by this alk it 1s reftrained to
the eldeft fon and beir. ‘ - ‘

1. The eldeft fon and heir extends not to a collateral heir,
tho declared heir apparent to the crown, unlefs there be a
{pecial provifion for that purpofe by act of parliament: thus
Roger Mortimer 11 R. 2. Richard duke of Tork 30 H. 6. Fohn
de la Poole tempore R. 3. and Henry marquis of Exeter tems
pore H. 3. were declared heirs apparent of the ctown; yet
compafling any of their deaths in the king’s lifestime was not
treaton within this a&t.  Co. P.C. 8, g. "
 And. therefore in that great agreement made in the parlia-
ment of 39 H. 6. when Richard duke of York made his claimi
to the crown, and it was enacted, that H. 6. thould hold the
crown during his life, and that Richard duke of York thould
{ucceed him, Rot. Parl. 39 H. 6. n.24. it is {pecially enacts
ed, that if any perfon do compafs or imagine the death of
the duke, and thereof be attaint by open aékt, it fhall be
‘high treafon ; which had not been {o, unlefs it had been {pes
cially enalted. ,

. 2. The king takes wile, and by her hath iflue two fons,
the eldeft dies; the wife dies, he takes a fecond wife; this
fecond fon, tho he were once not eldeft, and tho he be not
Jour eigne fitz, but only the king’s fon, is eldeft fon within
this ftatute. | o

. 3. King Edward 111 had iffue the Black Prince, who had
illue Richard of Burdeaux afterwards king Richard 11 his els
deft grandchild, tho he were.not, in the life of his father the
Black Prince, the king’s eldeft fon within this ftatute; yet his
father being dead in the life of Edward III. it may be very
confiderable whether prince Richard be the king’s eldeft fon
within this {tatute; and the compafling of his death be high
treafon ; for he is heir apparent of the crown, and his heire
thip cannot be devefted by any aftér-born child. '
- The duchy of Cormwall was fettled .upon the Black Prince
35 ipfius & haredum Juorum, regum Anglize filiis primogenitis;
iy Kk . alcho
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altho the king’s eldeft daughter be not duchefs of Cormwall,
becaufe not filius, yet, (contrary to the opinion delivered in
the prince’s cafe 8 Co. Rep. 30. 4.) H. 8. after the death of his
brother prince Arthur, and our late king Charles, after the
death of his eldeft brother prince Henry, were dukes of Corn=
wall in the life of their fathers: the latter appears exprefly
by the ftatute of 21 Fac. cap. 29. wherein it is {o declared by
judgment of parliament ; and Richard of Burdeaux was alfo
duke of Cormwall after the death of his father the Black Prince,
and comes in the catalogue of dukes of Cormwall in the col-
le¢tion of Vincens and Mills of the nobility of England 5 ‘and
had the revenues thereunto belonging, as appears undeniably.
Rot. Parl. 51 E. 3. n. 65, |

But it feems it was not by virtue of that limitation in the
grant to the Black Prince, but by a new {pecial creation ; for
Rot. Parl. 50 E. 3. n. 50. the commons petition, that he might
be created duke of Cormwall, earl of Chefler, and prince of
Wales ; the king declined the doing of it at their requeft, as
being a thing proper only for the king to do his pleafure
therein : the truth is, the king had done it before the requeft
made, viz. Rot. Cart. 47, 48 €5 49 E. 3. n. 10. the words of
thé charter are, “ Ex confilio & confenfu prelatorum, ducum,
“ comitwm & baronmum; pfum Ricardum principem Walliz, dy-
“ cem Cornubiz, & comitem Celtriz fecimus & creavimus”,
and grants him the pofleflions thereunto belonging, which he
accordingly enjoyed: wide Rot. Parl. 51 E. 3. n. 9. and oba
ferve a certain eftate is limited by the patent of creation for
life; or otherwife, it {feems, it was thought fit to leave it to
the conftruction of law, whether he had it purely by new
creation, or by the conftrution of the charter 11 E. 2. to
the Black Prince.

This cafe therefore touching confpiring the death of fuch
a prince, as Richard.of Burdeaux then was, tho it may be
probable to be treafon within the intent of this aét, is fitteft
o be firft decided by patliament according to the' caution
ufed in the flatute of 25 E. 3. -

3. If the king of England hath two daughters only, and
no don, the eldelt daughter is not within the words or intent

.- 3 of
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of the king’s eldeft fon within this claufe, for a fon may be af-
ter born; but feveral {tatutes have made temporary provifions
in this cale: wide the ftatutes of 25 H. 8. cap. 22. 28 H. 8.
cap. 7.

It is true the implication of Co. P.C. p. 9. where it is {aid,
“ If the beir apparent be collateral beir apparent, he is not
““ within this [fatute, until it be declared by parliamens,” implies
that the lineal heir, male or female, is within this ftatute.

But the implication of the flatute itfelf is againft it, bew
caufe this a&t almoft in the {ame breath takes notice of the
king’s eldeft daughter upon another rank of treafon, namely
defiling her ; and it is not fafe to extend this a& by cons
{trution.

The fecond daughter, living the firft, is certainly not within
this law, becaufe not immediately inheritable to the crown.

Yet by the ftatute of 25 H. 8. ¢ap. 22. which was but
temporary, provifion is made, that if any thing fhould be
written or done to the peril, flander or difherifon of any
of the Iflues and heirs between him and queen Amne, the
{ame thould be treafon, | o

Thus far touching the perfons of the queen or prince.
.. Now what thall be {aid a compafling of their death, or an
overt-alk to prove the fame: what fhall be faid a compafling
of the king’s death, hath been at large declared, mucﬁ
whereof may be applied to the queen or prince, but not unis
verfally ; for the king is above the coercion of the law, tho
his ations are not exempted from the direftion of the law
in many cafes ; but the queen and prince are fubjects of the
king, and fubjelts to the laws ; whence it comes to pafs, that
there are certain overt-alts manifefting compafling the king’s
death, which are {pecifical and appropriate to the king and
his fovereign. power and royal dignity, which are not applis
cable to the queen or prince. ,
~ If a man compafs to imprifon the king, tho it be colour=
ably done by procefs of law, it is a.compafling of the king’s
death within this a&t, as hath been thewn. |

But if the queen or prince commit a mi{demeanor of fuch
a nature, as is a contempt againft the king’s laws, to which

N 1mpri=
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-

imprifonment is propet, as in cafe of treafon, felonv, refcue;
they may be imprifoned by procefs ‘. of law without danger
of treafon: thus was the fon of Henry IV. committed by
Gafcoign chief juftice for refcuing a prifoner from the bar;
and feveral alts of attainder of treafon have pafled in parlia-
ment againft {fome queen-conforts, as appears by 28 H. 8.
cap. 7. 33 Ho 8. cap. 21, againtk queen Casharine Howard.
Rot. Parl. s H. 5. #. 11.

Again, to compafs to depofe the king is treafon, but to
compafs a divorce between the king and queen by the king’s
commiflion by due procefs of law was no trealon, as aps
pears in the procefs before the archbithop of Canterbury,
whereupon queen Catharine, and afterwards queen dnne were
divorced. | |

The compafling therefore of the death of the queen or
prince, which is treafon within this a&, is where a man with-
out due procefls of law exprefly compafleth the wounding or
death of them either by force or poifon. - |
. And thus much for treafon in compafling the death of the
king, queen, or prince; and becaufe the next treafon de<
clared, namely the violation of the king’s wife, the king’s el
deft fon’s wife, the king’s eldeft daughter, hath not much to
be faid concerning it, I {hall clofe this chapter with it. |
. The violating the king's companion, that is the king’s
wife, the queen confort, her hufband being new living ; this
is high treafon, and {o it is in her if the confent. P. 28 H. 8.
33 H 8. cap. 21. Co. P.C. p. 9.

2. The wife of the king’s eldeft fon and heir, a princefs
confort, and during the coverture between them ; and if the
confent, it is treafon in her. -

3. The king's eldeft danghter not married : this extends
to a fecond daughter, the eldeft being dead ; for the is now
eldeft, and, for want of iffue male, inheritable to the crown ;
but at common law this treafon extended to any of the daugh-
ters. Briton, cap: 22. §: 71. It extends to an eldeft daughter,
tho there be {ons; and quere, whether to an eldeft daughter,
that hath been married, and is now a widow, wiens marry
may be conftrued either way ; or if it doth, yet whether it
~. 3 extends
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extends to an eldeft daughter, that is a widow, and hath chil-
dren by her hufband ; the words of the old books are avant ceo,
qel eft marry : it feems, that if the eldeft daughter hath been
once married, fhe is not within this law, becaufe of the words
sient marry, tho the reafon may poffibly be the fame; and it
{eems, tho there be fons, yet the violating of the king’s els
deft daughter, being within the exprefs words of the law, the
violation of her is within this law, becaufe within the words;
and yet the violation of the wife of the king’s fecond fon is
not within this ftatute, yet he and his iffue 1s inheritable to
the crown before the eldeft daughter ; in this cafe therefore
the words of the law are to govetn. '

Altho it thould feem probable, that the eldeft {fon of the
prince after the death of his father may be the king’s eldeft
fon within this a&t, as is before obferved ; yet the daughter
of the king’s eldeft daughter, after her mother’s death, {eems
not an eldeit daughter within this a&t, her grandfather being
livintg, for the grandfon, who is heir apparent of the crown,
is of more confideration than the daughter of a daughter,
who cannot be heir apparent, becaufe a {fon may be born.

Quaere, whether violating the eldeft daughter, after the
death of the king her father, be treafon within this aét, where
a {on fucceeds to the crown : it feems not, for the relation
is ceafed. (¢)

And thus far for the two firft branches of high treafon. -

L1 CHAP.

(c) She is no longer leigne file le roy. it follows of courfe that the eldeft fon
It having been before obferved that a and the eldeft daughter of fuch a queen
queen regent is a king within this a®, s likewife within it. Co. P.C. p. 8.
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CHAP XIV.

Concerning levying of war againft the king.

THE jus gladii, both military and civil, is one of the
’ jura majeftasis, and therefore no man can levy war
within this kingdom without the king’s commiflion. Co. P. C.
p- 9. See the ftatute, or rather proclamation (a) de defen-
fione portandi arma, wherein it is recited by the king,
that the prelates, earls, barons, and commonalty illoeque af-
embles en avifement [ur ceft befoigne nous eiont dit, que a nows
appent T de nous par moflre voyal [eignorie defendre fortment
des armes, U de tour ausre force consre noffre pees, a touts les
foitz, que nous plerra (b); and hence it is in all declarations
and indi¢tments touching things done againft the peace, the
conclufion goes consra pacem domini regis. |

It is true, there have been great difputes in this kingdom
touching the difpofition of the militia of this kingdom, which
are now all fettled, and declared to be the right of the
crown by the fatutes of 13 Car. 2. cap. 6. and 13 & 14 Car., 2.
cap. 3. - | ‘ -
Now as to this claufe of high treafon, Ou f home levy
guerre countre noftre [eigneur le voy en fon vealme.

To make a treafon within this claufe of this ftatute there
muft be three things concurring.

1. It mult be a levying of war.

1L Tt muft be a levying of war againft the king.

1L It mutt be a levying of war againft the king in bis
realm.

I For the firft of thefe, the a& faith levy guerre ; what
fhall be {aid a levying of war, is in truth a queftion of fa&,

2 and

(@) In the feventh year of Edward 1.  tion againft coming armed to the par-
(5) This ftatute is only a proof of liament. ¥ide Rot. Parl. 25 E. 3. pars. 1.
the king’s power to iffue his proclama- . §8. 4o/,
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and requires many circumftances to give it that denominas
tion, which may be difficult to enumerate or to define ; and
commonly is exprefled by the words more guerrino arraiati.

As where people are affembled in great numbers armed
with weapons offenfive, or weapons of war, if they march
thus armed in a body, if they have chofen commanders or
officers, if they march cum vexillis explicatis or with drums
or trumpets, and the like; whether the greatnefs of their
numbers, and their continuance together doing thefe als
may not amount to more guerrino arrdiasi, may be confis
derable.

But a bare confpiracy or confultations of perfons to levy
a war, and to provide weapons for that purpofe ; this, tho 1t
may in {fome cafes amount to an overt~act of compafling the
king’s death, yet it is not a levying of war within this claufe
of this ftatute ; and therefore there have been many tempo=
rary alts of parliament to make fuch a confpiracy to levy
war treafon during the life of the prince, as 13 Eliz. cap. 1.
13 Car. 2. cap. 1. and others. Vide accordant Co. P. C. p. 10.

Again, the actual affembling of many rioters in great nums=
bers to do unlawful alls if it be not modo guerrino or in [pe
cie belli, as if they have no military arms, nor march or
continue together in the pofture of war, may make a great
riot, yet doth not always amount to a levying of war : vide
ftatute 3 &' 4 E. 6. cap. 5. 1 Mar. cap. 12. (c)

II. As to the fecond; the ftatute faith, (againf? us) to
make it therefore treafon, it muit be a levying of war againft
the king; otherwile, tho it be more guerrino, and a levying
of war, it is not treafon. 1. Therefore if it be upon a pri«
vate quarrel, as many times it happend between lords marchers,
tho it be vexillis explicatis, it {feems no levying of war againft
the king. 2. If ic be only upon a private and particular de=
fign, as.to pull down the mclofures of {uch a particular coms
mon, it is no levying of ‘war. agamit the king. Co. P. C. p. o.
3. But a war levied againft the king is of two forts, 1. Ex=
prefly and direftly, as raifing war-againtt the king or his. ge-
neral and forces, or to furprife ot injure the king’s perfon,

’ or
(¢) See allo 1 Geo. 1. cap. 5.
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or to imprifon him, or to go to his prefence to enforce him
to remove any of his minifters or counfellors, and the like.
2. Interpretatively and conftructively, as when a war is le-
vied to throw down inclofures generally, or to inhanfe fer-
vants wages, or to alter religion eftablithed by law; and
many inftances of like nature might be given; this hath
been refolved to be a war againft the king, and treafon
within this claufe; and the confpiring to levy fuch a war is
treafon, tho not within the alt of 25 E. 3. yet by divers
temporary alls of parliament, as 13 Eliz. during the queen’s
life, 13 Car. 2. during our king’s life. Co. P.C. p. 10.

' 'The firft refolution, that I find of this interpretative levy-
ing of war, is a refolution cited by my lord Coke, P. C. p. 10.
in the time of Henry VIIL for inhanfing {ervants wages ; and
the next in time was that of Burton, 39 Eliz. Co. P.C. p. 10. ()
for raifing an armed force to pull down inclofures generally:
this is now fettled by thefe inftances, and fome of the like
kind hereafter mentiond ; the proceeding againft Burton and
his companions was not upon the ftatute of 25 E. 3. which
required, that in new cafes the parliament fhould be firft con-
fulted; but upon the ftatute of 13 Eliz. for confpiring to le-
vy war, which hath not that claule of confulting the parlia-
ment in new cafes, and therefore feems to leave a latitude to
the judges to make conftrultion greater, than that was left
by ‘the ftatute of 25 E. 3.

Thefe refolutions being made and fettled we muft acquis
efce in them; but in my opinion, if new cafes happen for
the future, that have not an exprefs refolution in point, nor
are: exprefly within the words of 25 E. 3. tho they may feem
to have a parity of reafon, it is the fafeft way, and moft agree-
able to the wifdom of the great alt of 25 E. 3. firft to con-
{ult the parliament and have their declaration, and to be very
wary in multiplying conftrultive and interpretative treafons,
for we know not where it will end.

But particular inftances will beft illuftrate this whole learn-
ing, which I fhall {ubjoin, tho fomewhat promifcuoufly, as
they occur to my memory. '

' 2 A cone
(d) Poph. 122,
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A confpiring or compaflirig to levy war s not a levying
war within this alty unle(s the war be levied; this appears,
Co. P.C. p.9. and alfo by thofe many alls of parliament
bove-mentiond, which Wwere but temporary and limited to
continue during the life of the king or queeh; whereby it is
{pecially enalted; that fuch compafling to levy war thall be
treafon ; which needed not have been, if it had been treafons
by the ftatute of 25 E. 3: Vide 1 &7 2 P.&' M. cap. 10. 1 Eliz.
cap. 5. 13 Eliz. cap. 1. 13 Car. 2. cap. 1.

- And therefore in the cale of Robert Burton and others;
that confpired to affemble themfelves and pull down inclo-
fures, and to gain arms at the lord Norris’s houfe, and to
arm themfelves for that purpofe. €o. P C. 10. they were in-
dicted and attainted purely upon the ftatute of 13 Eiiz.
cap. 1. whereby confpiring to levy war is made treafon.

But if divers conipire to levy war, and fome of them ac-
tually levy it, this 1s high treafon in all the confpirators,
becaufe in treafon all ate principals, and here is a war lsa
vied. (e) | , | I
 If divers perfons levy a forcé of multitide of men to
pull down a particular inclofure, this is not a levying of war
within this ftatute, but a great riot 3 but if they levy war to
pull down all inclofures, or to expulfe ftrangers, or to re-
move counfellors, or againft any ftatute, as namely the fta-
tute of Labourers, or for inhanfing falaries and wages, this is
a levying war againft the king, becaufe it is generally againft
the king’s laws, and the offenders take upon them the refor-
mation, which fubjefls by gathering power ought not to do.
Co.P.C. p. 9, 10. Vide the alt 3 & 4 E.6. cap. 5. “ If any
“ to the number of twelve fhall intend, go about, pradlife
or put in ure by force to alter the religion eftablithed by
law, or any other laws, and depart not within an bour af-
ter proclamation, or after that fhall wilfully in a forcible
manner attempt to put in ure the things above fpecified,
then it is high trealon.” - |
.. If men levy war to break prifons to deliver one or mors
particular perfons out of prifon, wherein they are lawfull

| M m imprifone"i
(e) Co.P. G p.9. Kelyug, p.19,
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imprifoned, unlefs fuch as are imgrifoned for tr§af0n; thi=
upon advice of the judges upon a ipecial verdi€t found at the
Old Bailey was ruled not to be high treafon, but only a grear
riot 1668. but if it were to break prifons, or deliver pertons
generally out of prifon, this is treafon. Co. P.C. p. 9.

There was a {pecial verdiét found at the Old Bailey anno 20
Car. IL (f), that 4 B. and C. with divers perfons to the num-
ber of an hundred affembled themfelves modo guerrino to pull
down bawdy-houfes, -and that they marched with a flag up-
on a flaff and weapons, and pulled down certam houfes in
profecution of their confpiracy ; this by all the judges affem-
bled, except one (g), was ruled to be levying of war, and {o
high treafon within this flatute ; ‘and accordingly they were
executed.

But the reafon that made the doubt to him that doubted it,
was 1. Becaufe it feemed but an unruly company of ap-
prentices, among whom that cuftom of pulling down bawdy-

‘houfes had long obtaind, and therefore was wlually reprefled
by officers, and not punithed as traitors. 2. Becaue the
finding to pull down bawdy-houfes, might reafonably be in-
tended two or three particular bawdy-houfes, and the indefi-
nite expreflion thould not in maséria odiofd be conftrued either
univerfally or generally. And 3. Becaufe the ftatute of 1
Mar. cap. 12. tho now difcontinued, makes aflemblies of a=
bove twelve perfons and of as high a nature only felony,
and that not without a continuance together an hour after
proclamation made ; as namely an affembly to pull down
bawdy-houfes, burn mills or bays, or to abate the rents of
any manors, lands or tenements, or the price of vituals,
corn or grain ; or if any perfon thall ring a bell, beat a drum
or found a trumpet, and thereby raife above the number of
twelve for the purpofes aforefaid, which are raifed according-
ly and do the fact, and diffolve not within an hour after
proclamation, or that {hall convey money, harnefs, artillery,
it is enalled to be felony ; and if” any above the number of
two, and under twelve, do practife with force of arms un-
lawfully, and of their own authority to kill any of the
e S queen’s
L[5 Vide Kelyng p.yo, &e.  (g) This was our author himfelf. Zide Kelyng 75+



Hiftoria Placitorum Coronze. 13§

queen’s fubjects, to dig up pales, throw down inclofures of
parks, pull down any houle, mill, or burn any ftack of
corn, or abate rents of manors, lands or tenements, or price
of corn or viftual, and do not depart within an hour after
proclamation, and continue to attempt to do or put in ure
any of the things above-mentioned, they are to have a year’s
imprifonment.

And the ftatute of 3 & 4 E. 6. cap. 5. is to the {fame pur«
pole, only if the number of forty, or above, come together
to do fuch alls as before, or any other felonious, rebellious
or traiterous alts, and continue together two hours, it is
made high treafon. (4) | |

But yet the greater opinion obtaind, as it was fit; and
thefe apprentices had judgment, and fome of them were exe-
cuted as for high treafon.

Yet this ufe may be made of thofe ftatutes: 1. That there
may be {everal riots of a great and notorious nature, which
yet amount not to high treafon. 2. But again, thofe alts
and attempts poflibly might not be general, but might be dis
reted only to {fome particular inftances, as for the purpofe,
not to pull down all houfes or mills, but fome {pecial ones,
‘which they thought offenfive to them; mnor to abate the
rents of all manors, but of fome particular manor, whereof
they were tenants ; nor to make a general abatement of the
prices of vi¢tuals or corn, but in {fome particular market, or
within fome precin& ; and fo croffeth not the general learn-
ing before given of conftruttive treafon. 3. It ieems by that
act alfo, they did not take the bare aflembly to that intent
to be a fufhcient overt-alt of levying of war ; that was bue
an attempt and putting in ure, unlefs they had a&ua]g be-
gun the execution of that intention, going about, praltifing
or putting in ure; for this alt puts a difference between the
{ame and the doing thereof.

- Inthe parliament of 20E. 1. now printed in Mr. Ryley, p.77.
it appears there arofe a private quarrel between the earls of Glon-
cefter and Hereford, two great lords marchers ; and hereupon
divers of the earl of Gloucefter’s party with his confent cum
multitus

(b) See alfo 1 Geo. 1. cap. 5, )
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multitudine sam equitum quam peditum exierunt de terra ipfius comis
tis de Morgannon cum vexillo de armis ipfius comitis explicato ver[us
terram comitis Heret’ de Brecknock, &7 ingrelli fuerunt terram
illam per [pasium duarum levcarum, & illam depredati fuerunt,
S bona illa depredata ufque in terram dicki comitis Gloceltrie ad-
duxerunt; and killed many, and burnt houfes and commit=
ted divers outrages; and the like was done by the ear]l of
Hereford and his party upon the earl of Gloucefler : they en-
deavoured to excufe themfelves by certain cultoms between
the lords marchers ; by the judgment of the lords in parlias
ment their royal franchifes were feifed as forfeited during
their lives, and they committed to prifon, till ranfomed ac
the king’s pleafure,

Altho here was really a war levied betiveen thefe two earls;
yet in as much as it was upon a private quarrel between
them, it was only a great riot and contempt, and no levying
of war againft the king; and fo neither at common law, nor
within the ftatute of 25 E. 3. if it had been then made, was
it high treafon.

1t appears by Walfingham [ub anno 1403. a great rebellion
was raed againft Henry IV. by Henry Percy fon of the earl
of Northumberland and others: the earl gathered a great
force, and actually took part with neither, but marched with
his force, as fome thought, towards his {fon, and, as others
thought, towards the king pro redintegrando pacis negotio ; he
was hindred in his march by the earl of Weftmoreland and re-
turned to his houle at Werkworth ; the king had the viftory;
the earl petitioned the king; the whole fat was examined in
parliament, Rot. Parl. 5 H. 4. n. 12. The king demanded the
opinion of the judges and his counfel touching it: the lords
proteft the judgment belongs in this cafe to them; the lords
by the king’s command take the bufinefs into examination,
and upon view of the flatute of 25 E. 3. and the ftatute of
Liveries “ Adjugerent, qe ceo, qe fuir fair par le counte, neft
' pas treafon, ne felony, mes trefpafs tantfolement, pur quel tref-
“ pafs le dis counse deuf? faire fine & ranfom 4 volunte du roy}”
but Henry the fon was attaint of treafon, '

5 It
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It appears not what the reafon of that judgment was,
whether they thought it only a compafling to levy war, and
no war actually levied by him, becaufe not atually joined
with his fon ; or whether they thought his intention was on-
ly to come to the king to mediate peace, and not to levy a
war, nor to do him any bodily harm; that it was indeed -an
offenfe in him to raife an army without the king’s commif-
fion, but not an oftenfe of high treafon, becaufe it did noc
appear that he raifed arms to oppofe the king, but poflibly to
allft him ; but whatever was the reafon of it, it was a very
mild and gentle judgment, for the earl was doubttul of a
more {evere judgment : nora, he returns thanks to the lords
and commons de lour bone &5 entyre coers a Iui monftre, and
thanks the king for his grace.

The claufe in the ftatute of 25 E. 3. If any man ride
armed covertly or [ecretly with men of arms againft any other
to flay, vob, or take him, or to detain him, till be hath made fine
or vanfom, or have bis deliverance, it is not in the mind of the
king or bis council, that in fuch cafe it fball be judged treafon,
but (ball be judged felony or trefpafs according to the laws of the
land of old times ufed, and according as the cafe vequireth 5 and
if in fuch cafe or other like (i) before this time any judges
have judged treafon, and for this caufe the lands and tenements

have come t0 the king’s hands as forfeited, the chief lords of the
fee fhall have the efchear.

This declares the law, that a riding armed with men of
arms upon a private quarrel or defign againft a common per-
fon is not a levying of war againtt the king (k); and the
efpecial reafon of the exprefs adding of this claufe {eems to

N n ' be
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(i) Vide [2eic H. 26. E. 5. coram rege,
Ror. 50. Rex. Hale.

This cafe was in the county of Ef-
Jtx, and was no more than this; Sir
Fobn Fitzwauter and William Baltrip
his fteward, &c. were prefented by ju-
ries of divers hundreds for taking men
by force, and detaining them till they
paid fines for their ranfom, for exalling
and extorting money from others, and
for feveral great and enormous riots, mif-
demeanors and trefpaffes in the county

of Effex, attraltando fibi vegalem po-
teftarem, upon which Sir Fobn Fitzwan-
ter furrenderd himfelf, and was commit-
ted to the Zower of London, and Bal-
trip was outlawed, who afterwards plead-
ed the king’s pardon pro feloniis, confpi-
ratione, manutenentia & tranfreffioni-
bus predillis, mecnom pro wtlagariss
occafione premifforum in ipfum promul-
garis, upon which he was difcharged
JSine die.
(k) Co. P. C, p.1q.
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be in refpe of that judgment of treafon given againft &i:
Fohn Gerberge, Trin. 21 E. 3. Rot. 23. Rex. and at large bes
fore mentiond, chap. 11. which judgment is in effeét repeald
by this act. ‘

It appears by Sir F. Moore’s Rep. n. 849. (1), the earl of Ef-

ex was arraigned and condemned for high treafon before
the lord high fteward, whereupon it was refolved by the ju-
ftices, 1. That when the queen fent the lord keeper of the great
feal (m) to him, commanding him to difmifs the armed per-
fons in his houfe and to come to her, and he refufed to
come, and continued the arms and armed perfons m his
houfe, that was treafon. 2. That when he went with a
troop of captains and others from his houle into the city of
London, and there prayed aid of the citizens m defenfe of
his life, and to go with him to the queen’s court to bring
him into the queen’s prefence with a {ftrong hand, fo that he
might be powerful enough to remove certain of his enemies,
that were attendant on the queen, this was high treafon,
becaufe it tends to a force to be done upon the queen, and a
reftraint of her in her howfe; and the falt in London was ac-
tual rebellion, tho he intended no hurt to the perfon of
the queen. 3. That the adherence of -the earl of Southamp-
son to the earl of Effex in London, tho he did not know of
any other purpofe than of a private quarrel, which the earl
of Effex bad againft certain {ervants of the queen, was trea-
fon in him, becaufe it was a rebellion in the earl of Effex.
4. That all they, that went with the earl of Effex from Effex+
houfe to London, whether they knew of his intent or not,
were traitors, whether they departed upon the proclamation
or not ; but thofe, that fuddenly adhered to him in London,
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